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PREFACE  TO  THE  SECOND  EDITION 


When  the  original  edition  of  Federal  Statutes,  Annotated,  was  published 
in  1903,  it  was  to  meet  a  long  existing  and  pressing  need,  as  all  know  who 
remember  the  condition  of  the  laws  of  the  United  States  at  that  time. 
Since  then  Congress  has  passed  many  hundreds  of  acts  of  a  general  and 
permanent  nature,  and  the  decisions  construing  these  and  the  previous 
statutes  are  numbered  by  thousands.  All  this  new  matter  —  statutes  and 
annotations  —  has  been  presented  from  time  to  time  in  supplemental 
volumes.  But  periodical  compilations  of  statutes  are  necessary,  because 
amendments,  repeals  and  new  enactments  scattered  through  many  volumes 
make  it  laborious  and  time  consuming  to  find  the  law.  This  is  emphatically 
true  of  federal  legislation  in  the  last  decade.  A  striking  instance  of  this 
is  found  in  the  codification  of  the  penal  laws  and  the  codification  of  the  laws 
relating  to  the  judiciary,  which  by  repeal  and  re-enactment  have  superseded 
nearly  six  hundred  sections  of  the  Revised  Statutes  and  sixty-six  separate 
acts,  thus  necessitating  a  redistribution  of  the  annotations  to  the  superseded 
laws. 

Out  of  these  conditions  has  come  a  demand  for  recompilation,  and  there- 
fore Federal  Statutes,  Annotated,  has  passed  into  its  second  edition. 

The  general  plan  of  the  original  work  is  preserved  as  far  as  the  nature 
of  the  changes  in  the  law  permits,  but  new  legislation  has  made  some  new 
titles  imperative,  and  experience  has  suggested  new  and  valuable  features. 
In  the  work  of  recompiling  and  consolidating  the  statutes  the  editors  have 
aimed  at  thoroughness  and  accuracy.  All  statutes  of  a  general  and  per- 
manent nature  in  force  on  January  1,  1916,  are  now  to  be  found  under 
appropriate  titles  arranged  under  one  alphabet.  The  annotations  likewise 
have  been  completely  revised,  consolidated  and  brought  down  to  date,  and 
are  greatly  enriched  by  the  incorporation  of  the  well-known  Gould  and 
Tucker's  Notes  on  the  Revised  Statutes.  They  have  also  been  improved  by 
giving,  in  addition  to  the  citation  of  the  official  reports,  parallel  references 
to  all  other  reports,  including  Ann.  Cas.,  L.  B.  A.,  and  the  Trinity  Series. 

As  in  the  former  edition  the  statutes  are,  for  convenience,  briefly  indexed 
in  each  volume  while  the  full  general  index  at  the  close  covers  both  the 
statutes  and  the  annotations.  The  tables  of  statutes  in  this  final  volume 
have  been  enlarged  by  the  addition  of  one  based  upon  the  citations  of  the 
Statutes  at  Large. 

A  notable  feature  of  the  original  edition  was  the  preliminary  article  on 
"  Statutes  and  Statutory  Construction  '*  by  Mr.  Charles  C.  Moore.  This 
article  has  been  carefully  revised  and  expanded  by  the  addition  of  the 
matter  on  the  subject  contained  in  the  decisions  of  the  federal  courts  durinp: 
the  past  thirteen  years. 

E.  T.  Co. 
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The  design  of  this  work  is  to  give  under  obvious  titles,  alphabetically 
arranged  and  thoroughly  annotated,  all  the  Acts  of  Congress  of  a  permanent 
and  general  nature,  except  those  relating  exclusively  to  the  District  of 
Columbia,  in  force  on  the  first  day  of  January,  1903.  The  need  of  such  a 
work  has  long  been  apparent.  In  the  official  publications  of  the  Govern- 
ment the  statutes  of  the  United  States  are  scattered  through  three  works — 
the  Revised  Statutes,  the  Supplements  thereto,  and  the  Statutes  at  Large 
—  comprising  thirty-six  large  volumes  in  all.  These  various  works  not  only 
contain  a  large  number  of  repealed,  obsolete,  and  superseded  enactments, 
but  provisions  relating  to  the  same  subjects  are  so  widely  scattered,  amend- 
ments are  so  intertangled,  and  the  indexing  is  sometimes  so  imperfect,  that 
the  practitioner  frequently  has  great  difficulty  in  ascertaining  the  real  state 
of  the  law. 

The  Revised  Statutes  furnishes,  of  course,  the  basis  of  this  work,  but 
provisions  in  force  prior  to  the  time  when  the  revision  went  into  effect  and 
not  included  therein,  which  have  been  decided  by  the  courts  to  be  still  in 
force,  have  been  incorporated.  The  Supplements  to  the  Revised  Statutes 
have  not  been  relied  upon  to  furnish  all  public  and  general  acts  for  the 
period  which  they  purport  to  cover.  A  icaref  ul  examination  of  the  Statutes 
at  Large  show^  that  numerous  enactments  which  should  have  been  included 
in  the  Supplements  have  been  omitted  therefrom.  These  are  given  in  their 
proper  places.  The  accurate  noting  of  all  repeals  has  received  special 
attention,  and  great  care  has  been  taken  to  have  each  amendatory  and  sup 
plemental  enactment  properly  placed.  Riders  in  appropriation  bills  have 
been  carefully  extracted  and  preserved.  Since  the  titles  of  acts  are  often 
referred  to  in  construing  them,  these  have  in  all  cases  been  given.  The 
only  acts  or  statutory  provisions,  otherwise  within  the  scope  of  this  work, 
which  have  been  omitted  are  such  as  relate  exclusively  to  the  District  of 
Columbia.  These  laws  and  the  notes  thereto,  if  given,  would  add  several 
volumes  and  are  of  purely  local  interest.  Statutes  relative  to  the  Terri- 
tories, including  Alaska,  and  to  the  Indians  are,  however,  here  given  with- 
out abridgment.  The  greatest  care  has  been  taken  to  insure  an  accurate 
text.  By  a  process  of  comparison,  checking,  and  counterchecking  it  is 
believed  that  not  a  line  or  a  word  of  the  public  and  general  statutes  is  lost. 

The  sole  liberty  taken  with  the  official  text  of  the  statutes  is  the  omission 
of  the  enacting  clause  which  precedes  each  act,  viz.,  the  words  *•  Be  it 
enacted,"  etc.  The  constant  repetition  of  this  clause  would  unnecessarily 
consume  valuable  space.  Misprints,  bad  spelling,  glaringly  incorrect  Eng- 
lish, and  other  defects  which  occur  in  the  official  text  have  been  reproduced, 
usually  corrected,  however,  by  the  obviously  proper  reading  inclosed  in 
brackets  [  ],  or  by  explanation  in  the  notes.  All  section  headings,  dates, 
references  to  Statutes  at  Large,  etc.,  which  appear  in  the  text  are  likewise 
inclosed  in  brackets,  that  there  may  be  no  confusion  as  to  what  actually 
constitutes  the  statutory  language  of  Congress.    The  notes,  constituting  the 
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matter  of  smaller  type,  are,  of  course,  the  work  of  the  editors.  At  the  close 
of  each  section  is  given  the  number  of  the  corresponding  section  of  the 
Revised  Statutes  or  the  volume  and  page  of  the  Statutes  at  Lai^e,  accord- 
ing as  the  matter  is  taken  from  one  or  the  other.  Thus  it  will  always  be 
possible  to  make  an  exact  reference  to  the  official  publication.  Whenever 
Congress  has  enacted  a  new  section  as  a  substitute  for  an  old  one,  the  text 
of  the  repealed  section  is,  for  purposes  of  comparison,  generally  set  out  in 
the  notes.  The  statutes  are  grouped  under  such  titles  as  will  naturally 
occur  to  the  investigator  considering  the  subject-matter  thereof. 

The  pernicious  custom  of  Congress  of  enacting  statutes  upon  subjects 
already  covered  by  existing  law  without  repealing  or  even  mentioning  the 
older  acts,  has  caused  considerable  embarrassment.  In  such  cases  it  has 
seemed  undoubtedly  best  to  err  on  the  side  of  fullness.  Many  acts  and 
sections  of  the  Revised  Statutes  will  therefore  be  found  printed  in  juxta- 
position with  later  acts  which  probably  supersede  the  earlier  provisions. 
The  editors  have,  in  the  notes,  often  expressed  their  opinion  as  to  the  state 
of  the  law,  and  frequently  the  decisions  and  rulings  set  out  in  the  notes 
throw  light  on  the  situation,  but  each  investigator  will  desire  the  oppor- 
tunity to  form  his  own  conclusions. 

It  is  hoped  that  the  usefulness  of  the  annotation  will  be  proportionate  to 
the  pains  expended  upon  it.  In  order  that  the  collection  of  cases  citing 
or  construing  United  States  statutes  may  be  complete,  every  volume  of  the 
reports  of  the  decisions  of  the  United  States  Courts,  and  the  Opinions  of 
the  Attorneys-General  has  been  examined  page  by  page.  It  is  believed 
that  in  thoroughness  these  notes  will  thus  go  beyond  anything  heretofore 
attempted  in  statutory  annotation.  It  will  be  observed  that  the  notes  do 
not  consist  of  mere  lists  of  cases,  but  are  explanatory  and  state  just  what  the 
courts  have  decided  with  reference  to  the  section  or  chapter  of  statutes 
under  which  they  are  placed.  To  the  practitioner  in  the  federal  courts  they 
should  save  much  time  and  labor. 

Preceding  the  text  of  the  statutes  in  the  first  volume  is  an  article  on 
**  Statutes  and  Statutory  Construction,"  by  Charles  C.  Moore,  Esq.,  a 
writer  eminently  fitted  by  learning  and  previous  authorship  to  deal  with 
tliis  topic,  who  occupies  tibe  position  of  associate  editor  of  the  work.  This 
article  deals  with  canons  of  construction  of  statutes,  devoting  special  atten- 
tion to  those  rules  which  have  arisen  out  of  peculiarities  of  federal  legisla- 
tion and  administration.  None  but  federal  cases,  including  opinions  of  the 
Attorneys-General,  are  cited,  but  the  article  exhausts  those  citations  to  the 
last  degree.  Every  scrap  of  authority  has  been  gleaned  from  the  federal 
reports.  This  article  would  be  of  great  value  merely  as  a  collection  of 
authorities,  not  readily  accessible  from  other  sources,  because  the  digests 
are  chiefly  concerned  with  concrete  application  of  principles  of  construction, 
and  commonly  do  not  even  allude  to  the  principles  themselves. 

Valuable  assistance  has  been  rendered  by  Peter  Kemper,  Jr.,  Esq.,  of 
the  New  York  bar,  in  extracting  from  the  Statutes  at  Large  the  public  and 
general  Acts  and  in  classifying  the  entire  statutory  matter. 

In  the  last  volume  of  the  set,  or  in  an  appendix,  will  be  printed  all  gen- 
oral  and  public  laws  enacted  by  Congress  (excepting  a  general  revision  of 
all  or  a  substantial  part  of  the  statutes)  during  the  course  of  the  publication 
of  the  work.    Thus,  when  the  last  volume  is  published,  the  statutes  will  ho 
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strictly  up  to  date.    At  the  close  of  the  work  will  also  be  given  the  CoiLSti 
tution  of  the  United  States,  the  Articles  of  Confederation,  the  Declaration 
of  Independence,  and  the  Ordinance  of  1787  for  the  Government  of  the 
Northwest  Territory. 

Each  volume  will  be  separately  but  briefly  indexed.  At  tlie  close,  how- 
ever, will  be  given  an  exhaustive  and  minute  index  of  the  entire  work. 
There  ^ill  also  be  tables  showing  where  in  this  work  each  section  of  the 
Revised  Statutes  and  the  later  Acts  can  be  found. 

,W.  M.  MoK. 

NoBTHPOBT,  L.  L,  N.  T.,  Feb.  2, 1903. 
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94.  Remedial 

95.  Declaratory 

96.  Indian  legislation 

Statutes  Derogatory  op  Common  Law  and  Common  Right  ;  Denouncing 

Forfeitures 

97.  Derogatory  of  common  law 

98.  Derogatory  of  common  right 

99.  Denouncing  forfeitures 

Statutes  Validating  Unlawful  Acts;  Statutes  of  Limitation; 

Maritime  Lien  Acts 

100.  Validation  of  unlawful  acts 

101.  Statutes  of  limitation 

102.  Maritime  lien  acts 

Penal  Statutes 

103.  Rule  of  strict  construction 

104.  Limitations  of  rule 

105.  Rule  of  reasonable  doubt 

106.  Meaning  of  words 

107.  Intent  as  implied  element  of  offense 

108.  Illustrations  of  penal  statutes 

Grants 

109.  Generally 

110.  Powers  and  franchises  to  private  and  public  corporations 

Appropriation,  Taxation,  and  Revenue  Laws 

111.  Appropriation 

112.  Taxation 

113.  Revenue 

Tariff  Acts 

114.  Rule  of  construction 

115.  Commercial  meaning  of  words 

116.  Ordinary  or  scientific  meaning 

117.  Departmental  construction 

118.  **  Not  otherwise  herein  provided  for  '';  "  manufactures  " 

119.  Specific  designation 

120.  Intent  of  importer;  goods  unknown  at  date  of  act 

Exemptions 

121.  Contracts  of  exemption  from  taxation 

122.  Construction  of  exemptions  from  taxation 


STATUTES  AND  STATUTORY  CONSTRUCTION 


123.  As  a  personal  privil^;e 

124.  Partioular  provisions 

125.  Exemptions  from  governmental  control 


Vn.    Oonstraction  of  Statutes  Referred  to  or  Adopted  —  Provisos  and 

Exceptions  —  Amendments 

126.  Statutes  referred  to  or  adopted  by  reference 

127.  Rule  as  to  statutes  judicially  construed 

128.  Limitation  of  rule 

129.  Provisos:  generally 

130.  Same:  relation  to  enacting  clause 

131.  As  independent  legislation 

132.  Exceptions 

133.  Amendments 


Vm.    Termination  and  Eevival  of  Statutes 


Suspension;  Expiration;  Express  Repeal 


134.  Suspension 

135.  Expiration 

136.  Express  repeals 


Repeal  by  Implication 


137.  Rule  as  to  implied  repeal 

138.  Presumptions,  tests  and  manifestation  of  intent 

139.  Effect  of  general  repealing  clause 

140.  Statutes  relating  to  different  subjects 

141.  Cumulative  or  auxiliary  statutes 

142.  Special  and  general  statutes  on  same  subject 

143.  Statutes  in  irreconcilable  conflict 

144.  Later  acts  or  revisions  covering  same  ground 

145.  Repeal  by  inference  arising  from  subject  matter 

146.  By  constitution  or  treaty 

147.  Subsequent  legpislative  recognition  of  repealed  act 


Effect  of  Repeal 

148.  Simultaneous  repeal  and  re-enactment 

149.  Vested  rights 

150.  Original  jurisdiction  of  courts 

151.  Appellate  jurisdiction 

lo2.  Criminal  prosecutions;  penal  actions  by  government 

153.  Private  actions  on  penal  statutes 

154.  Statutory  remedies 

155.  Federal  statute  preventing  retroactive  effect 


Revival 

156.  Common  law  rule  as  to  revival  by  repeal 

157.  Rule  under  statutor>'  provisions 

158.  Revival  by  expiration  of  repealing  statute ;  by  express  statute 
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IX.    The  Bevised  Statutes,  Supplements,  and  Statutes  at  Large 

First  Edition  of  Revised  Statutes 

159.  Compilation  and  enactment 

160.  Scope 

161.  Repeal;  acts  passed  since  December  1,  1873 

162.  Accrued  rights;  prosecutions  and  punishments 

163.  Acts  of  limitation 

164.  Arrangement  and  classification 


Construction  of  Revised  Statutes 


165.  Legislative  provisions 

166.  Reviser's  report  and  marginal  notes 

167.  Original  statutes 

168.  Changes  in  phraseology  or  arrangement 


Amendments;  Second  Edition;  Supplements;  Statutes  at  Large 


169.  Omnibus  amendments 

170.  Second  edition 

171.  Supplements 

172.  Statutes  at  Large 


I.  Introductory 
Efficacy 


1.  Sufficiency  of  enactment. — "  The  question  whether  a  seeming  act 
of  a  legislature  has  become  a  lavr  in  accordance  with  the  fundamental  law 
is  a  judicial  one  to  be  tested  by  the  courts  and  judges,  and  not  a  question 
of  fact  to  be  tried  by  a  jury."  *  The  signing  by  the  speaker  of  the  House 
of  Representatives  and  by  the  president  of  the  Senate  in  open  session  of 
an  enrolled  bill  is  an  official  attestation  of  such  bill  as  one  that  has  passed 
Congress;  and  when  the  bill  thus  attested  receives  the  approval  of  the 
President  and  is  deposited  in  the  Department  of  State  according  to  law, 
its  authentication  as  a  bill  that  has  passed  Congress  is  complete  and 
unimpeachable  *  unless  Congress  shall  declare  under  what  circumstances 
or  by  what  evidence  an  act  thus  authenticated  may  be  shown  not  to  be 
in  the  form  in  which  it  was  when  passed  by  Congress.*  The  same  rule 
applies  in  parallel  circumstances  as  to  the  validity  of  state  or  territorial 
statutes'*  unless  a  different  rule  is  prescribed  by  the  local  legislature  or 


1.  Lyons  v.  Woods,  153  U.  S.  662,  14  S. 
Ct.  959,  38  U.  S.  (L.  ed.)  854  [citing 
South  Ottawa  v.  Perkins,  94  U.  S.  267,  24 
U  S.  (L.  ed.)  154;  Post  v.  KendaU  County, 
105  U.  S.  667,  26  U.  S.  (L.  ed.)  1204]; 
Walnut  V.  Wade,  103  U.  S.  689,  26  U.  S. 
(L.  ed.)  626;  Portland  Gold  Min.  Co.  V. 
Duke,  (C.  C.  A.)  164  Fed.  180;  Portland 
Gold  Min.  Co.  v.  Duke,  (C.  C.  A.)  191  Fed. 
692. 

2.  Field  v,  Clark,  143  U.  S.  649,  12  S.  Ct. 
496,  36  U.  S.  (L.  ed.)  294.  See  also  Lyons 
1?.  Woods,  153  U.  S.  662,  14  S.  Ct.  959,  38 
U.  S.  (L.  ed.)  854;  U.  S.  v.  Ballin,  144 
U.  S.  1,  12  S.  Ct.  507,  36  U.  S.  (L.  ed.) 
321;    Harwood  v,  Wentworth,   162  U.   S. 


647.  16  S.  Ct.  890,  40  U.  S.  (L.  ed.)  1069; 
U.  S.  f.  Weil,  29  Ct.  CI.  623 ;  9  Op.  Atty.- 
Gen.  1  (Black,  1857)  ;  Chesapeake,  etc.. 
Telephone  Co.  v.  Manning,  186  U.  S.  238, 
22  S.  Ct.  881,  46  U.  S.  (L.  ed.)   1144. 

The  day  officially  indicated  as  the  date 
of  approval  of  a  duly  authenticated  stat- 
ute is  conclusive;  and  the  record  cannot 
be  impeached  by  proof  that  the  statute 
was  in  fact  approved  on  some  other  date. 
Gibson  v.  Anderson,  (C.  C.  A.)  141  Fed. 
39. 

3.  See  Harwood  v.  Wentworth,  162  U.  S. 
.560,  16  S.  Ot.  890,  40  U.  S.  (L.  ed.)   1069. 

4.  Harwood  t*.  Wentworth,  162  U.  S. 
547,  16  S.  Ct.  890.  40  U.  S.  (L.  ed.)  1069; 
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recognized  by  the  local  decisions.'^  Whether  the  journals  of  the  houses 
of  Congress  can  be  referred  to  for  the  purpose  of  determining  that  an  act 
for  raising  revenue  duly  attested  by  the  oflficial  signatures  of  the  presi- 
dent of  the  Senate,  the  speaker  of  the  House  of  Representatives,  and  the 
President,  and  which  is  of  record  in  the  State  Department  as  an  act 
passed,  originated  in  the  one  body  or  in  the  other^  is  a  question  that  has 
been  raised  but  not  decided.®  Whether  an  act  of  Congress  signed  by  the 
President  after  the  adjournment  or  expiration  of  the  Congress  which 
passed  it  is  valid,  has  not  been  judicially  determined^  Under  such  cir- 
cumstances an  Illinois  statute  was  held  to  be  constitutional,  in  view  of  the 
provisions  of  the  state  constitution.**  "  It  has  properly  been  the  practice 
of  the  President  to  inform  Congress  by  message  of  his  approval  of  bills, 
so  that  the  fact  may  be  recorded.  But  the  essential  thing  to  be  done  in 
order  that  a  bill  may  become  a  law  by  the  approval  of  the  President  is  that 
it  be  signed  within  the  prescribed  time  after  being  presented  to  him.  That 
being  done,  and  as  soon  as  done,  whether  Congress  is  informed  or  not  by 
message  from  the  President  of  the  fact  of  his  approval  of  it,  the  bill  becomes 
a  law,  and  is  delivered  to  the  secretary  of  state  as  required  by  law.''  ® 

A  general  law  prescribing  formalities  to  be  observed  on  the  passage  of 
special  laws  is  not  binding  on  subsequent  legislatures,  and  a  special  act 
passed  in  disregard  of  those  provisions  is  not  invalid.^®  A  decision  of  the 
highest  court  of  a  state  that  a  statute  enacted  by  the  state  legislature  was 
or  was  not  passed  in  conformity  to  the  requirements  of  the  state  constitu- 
tion is  binding  upon  the  federal  courts.^^  Joint  resolutions  of  Congress 
are  not  distinguishable  from  bills,  and,  if  approved  by  the  President  or  if 
duly  passed  without  his  approval,  they  have  all  the  effect  of  acts  of  Con- 
gress.*^ But  it  is  **  little  better  than  a  mere  truism  to  say  that  a  separate 
resolution  of  either  House  of  Congress  is  not  a  law."  ** 


Lyons  v.  Woods,  163  U.  S.  649,  14  S.  Ct. 
959,  38  U.  S.  (L.  ed.)  854;  Ames  v.  Union 
Pac.  R.  Co.,  64  Fed.  168.  See  also  Stanly 
County  r.  Ooler,  (C.  C.  A.)  96  Fed.  284; 
John  V.  FarweU  Co.  v,  Matheis,  48  Fed. 
364;  Clough  v.  Curtis,  134  U.  S.  361,  10 
S.  Ct.  573,  38  U.  S.  (L.  ed.)  945.  Compare 
Railroad  Tax  Cases,  13  Fed.  722;  13  Op. 
Atty.-Gen.  225  (Hoar,  1870). 

5.  South  Ottawa  v.  Perkins,  94  U.  S. 
269,  24  U.  S.  (L.  ed.)  154;  Walnut  €. 
Wade,  103  U.  S.  689,  26  U.  S.  (L.  ed.) 
526;  Chicago,  etc.,  R.  Co.  v.  Smyth,  103 
Fed.  376. 

6.  Twin  City  Bank  v,  Nebeker,  167  U.  S. 
196,  17  S.  Ct.  766,  42  U.  S.  (L.  ed.)  134; 
Rainey  v.  U.  S.,  232  U.  S.  310,  34  S.  Ct. 
429,  58  U.  S.  (L.  ed.)   617. 

7.  Hodges  P.  U.  S.,  18  Ct.  CI.  700,  a  case 
decided  in  1883^  wherein  Chief  Justice 
Richardson  said  that  the  Abandoned  and 
Captured  Property  Act  of  March  12,  1863, 
12  Stat,  at  L.  820,  was  ''the  only  act 
which  has  ever  been  signed  by  the  Presi- 
dent since  the  foundation  of  the  govern- 
ment, after  the  Congress  which  passed  it 
had  adjourned  or  expired,"  but  that  the 
act  had  always  been  treated  as  valid  by 
the  legislative,  executive,  and  judicial 
branches  of  the  government. 


8.  Seven  Hickory  t?.  Ellery,  103  U.  S. 
423,  26  U.  S.  (L.  ed.)  435,  citing,  as  in 
accordance  with  this  ruling,  People  v. 
Bowen,  21  N.  Y.  517;  State  v.  Fagan,  22 
La.  Ann.  545,  and  Solomon  t>.  Cartersville, 
41  Ga.  157,  decided  under  similar  pro- 
visions in  state  constitutions. 

9.  La  Abra  Silver  Min.  Co.  f.  U.  S.,  175 
U.  S.  454,  20  S.  Ct.  168,  44  U.  S.  (L.  ed.) 
232. 

10.  Manigault  v.  Springs,  199  U.  S.  473, 
26  S.  Ct.  127,  60  U.  S.   (L.  ed.)   274. 

11.  Peters  t\  Gilchrist,  222  U.  S.  483,  32 
S.  Ct.  122,  56  U.  S.  (L.  ed.)  278;  In  re  Dun- 
can, 139  U.  S.  449,  11  S.  Ct.  673,  35  U.  S. 
(L.  ed.)  219;  Post  v.  Kendall  County,  105 
U.  S.  667,  26  U.  S.  (L.  ed.)  1204;  Nesmith 
V.  Sheldon,  7  How.  812,  12  U.  S.  (L.  ed.) 
925;  Norton  t?.  Shelby  County,  118  U.  S. 
440,  6  S.  Ct.  1121,  30  U.  S.  (L.  ed.) 
178;  Simpaon  v.  Union  Stock  Yards  Co., 
110  Fed.  799;  In  re  Moore,  81  Fed.  356; 
Comstock  V.  Tracey,  46  Fed.  162.  See 
also  Chicago,  etc.,  R.  Co.  t?.  Smyth,  103 
Fed.  376;  Pease  v.  Peck,  18  How.  595,  15 
U.  S.  (L.  ed.)  518. 

12.  6  Op.  Atty.-Gen.  680  (Gushing, 
1854). 

13.  Per  Attorney-General  CuBhing,  6  Op. 
Attv.-Gen.  684. 
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2.  When  operative. —  At  common  law,  before  the  statute  of  1793  (33 
Geo.  Ill,  e.  13)  every  act  of  Parliament,  unless  a  different  time  was  fixed, 
took  effect  from  the  first  day  of  the  session.^*  In  this  country  the  rule  is 
that  a  statute  takes  effect,  if  not  otherwise  provided,**^  on  the  day  of  its 
passage  ^®  and  needs  no  promulgation  to  give  it  operation.^'^  Provisions 
of  general  law  contained  in  an  appropriation  act,  such  as  allowances  of 
private  claims,  regulations  of  salaries  by  addition  or  diminution,  etc.,  take 
effect  immediately  upon  the  approval  of  the  act  by  the  President,  if  such 
be  their  natural  sense  and  signification ;  and  it  makes  no  difference  in  this 
behalf  that  the  act  is  one  which  by  its  title  and  tenor  purports  to  provide 
for  the  ensuing  fiscal  year.***  Where  an  act  passed  March  3  made  appro- 
priations for  the  fiscal  year  beginning  on  the  first  of  the  following  July, 
and  provided  that  on  and  after  July  first  leaves  of  absence  to  certain 
employees  should  be  limited  to  sixty  days  in  *'  any  one  calendar  year,*'  it 
was  held  that  absences  by  leave  prior  to  July  first  must  be  counted  in 
making  up  the  sixty  days  for  the  year  ending  December  31.*®  The  Con- 
stitution provides  that  **  every  bill  •  •  •  shall,  before  it  become  a  law, 
be  presented  to  the  President.  *  *  •  If  he  approve  he  shall  sign  it,  * '  ^^ 
and  in  case  of  a  bill  which  is  approved  by  the  President  it  takes  effect  only 
by  such  approval,  or  from  the  time  of  such  approval.**  In  the  absence  of 
evidence  showing  at  what  hour  of  the  day  an  act  of  Congress  was  approved 
by  the  President,  it  is  presumed  to  have  been  approved  on  the  first  minute 
of  that  day.^  But  in  cases  where  the  effect  of  this  presumption  would 
be  to  make  the  legislation  retroactive,  and  therefore  harsh  and  unjust,  the 
hour  and  minute  when  the  act  was  signed  may  be  shown  or  judicially 
noticed  from  official  records,  and  effect  will  be  given  to  it  only  from  that 


14.  U.  S.  V.  Stoddard,  89  Fed.  700 ;  Mat- 
ter of  Ankrim,  3  McLean  286,  1  Fed.  Cae. 
No.  395,  quoting  Bac  Abr.  636,  C. 

15.  This  operation  of  an  act,  or  of  par- 
ticular provisions  therein,  may,  by  its  own 
terms,  he  postponed  to  a  future  day.  Mc- 
Elrath  V.  U.  S.,  102  U.  S.  426,  26  U.  S. 
(L.  ed.)  189;  Auflfmordt  v.  Rasin,  102 
U.  S.  620,  26  U.  S.  (L.  ed.)  262;  U.  S. 
V.  Burr,  169  U.  S.  82,  15  S.  Ct.  1002,  40 
U.  S.  (L.  ed.)  82;  In  re  Horton,  6  Law 
Rep.  462,  12  Fed.  Cas.  No.  6,708;  7  Op. 
Atty.-Gen.  58. 

16.  Robertson  v.  Bradbury,  132  U.  S. 
491,  10  S.  Ct.  158,  33  U.  S.  (L.  ed.)  405; 
Gardner  v.  Collector,  6  WaU.  604,  18  U.  S. 
(L.  ed.)  890;  Lapeyre  v.  U.  S.,  17  Wall. 
198,  21  U.  S.  (L.  ed.)  606;  Matthews  v. 
Zane,  7  Wheat.  211,  5  U.  S.  (L.  ed.)  425; 
U.  S.  V,  Chong  Sam,  47  Fed.  883;  Matter 
of  Ankrim,  3  McLean  285,  1  Fed.  Cas.  No. 
395;  Warren  Mfg.  Co.  v,  Etna  Ins.  Co., 
2  Paine  517,  29  Fed.  Cas.  No.  17,206. 

Where  an  act  provided  that  corporations 
"  hereafter  to  be  created  in  this  state " 
should  be  subject  to  its  provisions,  a  cor- 
poration created  the  same  day  on  which 
the  act  was  passed  came  within  its  pro- 
visions. Weed  V.  Snow,  3  McLean  267,  29 
Fed   Cas.  No.  17,347. 

The  phrase  "  subsequent  to  the  passage 
of  this  act "  in  an  act  means  subsequent  to 
its  approval  by  the  executive.     Walker  f. 


Mississippi  Valley,  etc.,  R.  Co.,   2  Cent. 
Law  J.  481,  29  Fed.  Cas.  No.  17,079. 

Whether  an  act  of  Congress  becomes  a 
law  as  soon  as  it  is  signed  by  the  Presi- 
dent, or  whether  it  must  be  delivered  to 
the  secretary  of  state  before  it  can  become 
operative  as  a  ibiw,  was  made  a  query  in 
American  Wood  Paper  Co.  v.  Glen's  Falls 
Paper  Co.,  8  Blatchf.  513,  1  Fed.  Cas.  No. 
321,  321a. 

17.  Arnold  f.  U.  S.,  9  Cranch  119,  3  U. 
S.  (L.  ed.)  671;  Lapeyre  v.  U.  S.,  17  Wall. 
199,  21  U.  S.  (L.  ed.)  606;  The  Brig  Ann, 
1  Gall.  66,  1  Fed.  Cas.  No.  397.  Compare 
The  Ship  Cotton  Planter,  1  Paine  26,  6 
Fed.  Cas.  No.  3,270. 

18.  7  Op.  Atty.-Gen.  306  (Gushing, 
1856). 

19.  20  Op.  Atty.-G«i.  670  (Olney,  1893). 

20.  Const.  U.  S.,  art.  1,  §  7. 

21.  U.  S.  V.  Stoddard,  89  Fed.  701. 

22.  U.  S.  V.  Norton,  97  U.  S.  164, 24  U.  S. 
(L.  ed.)  907;  Lapeyre  r.  U.  S.,  17  Wall. 
191,  21  U.  S.  (L.  ed.)  606;  Arnold  v, 
U.  S.,  9  Cranch  104,  3  U.  S.  (L.  ed.)  671; 
In  re  Welman,  20  Vt.  653,  29  Fed.  Cas. 
No.  17,407;  In  re  Carrier,  13  Nat.  Bankr. 
Reg.  208,  5  Fed.  Cas.  No.  2,443;  Leidigh 
Carriafje  Co.  v.  Stengel,  (C.  C.  A.)  95  Fed. 
640;  V.  S.  V.  Ilartwell,  etc.,  Co.,  (C.  C. 
A.)  142  Fed.  432,  affirming  128  Fed.  306; 
/n  re  Williams,  6  Bias.  233,  11  Nat.  Bankr. 
Reg.  145,  29  Fed.  Cas.  No.  17,700;  Matter 
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time  *^  The  opinion  has  been  expressed,  however,  that  **  where  there  is 
no  retroactive  effect  possible,  the  court  should  hear  no  evidence  upon  the 
point,  but  should,  in  order  to  secure  certainty,  hold  the  presumption  that 
the  act  was  approved  on  the  first  moment  of  the  day  of  its  date  to  be 
conclusive. ' '  **  Neither  the  Constitution  nor  any  statute  imposes  upon  the 
President  the  duty  of  affixing  a  date  to  his  signature  to  a  biU ;  and  where 
the  original  enrolled  act  showed  no  other  date  of  signature  than  the  day 
of  the  month  it  was  declared  to  be  proper  for  the  court  to  ascertain  the 
exact  date  by  reference  to  the  record  of  the  secretary  of  state  of  the  time 
of  filing  the  paper,  the  journals  of  the  two  houses  of  Congress,  the  message 
of  the  President,  or  by  resorting  to  any  other  source  from  which  clear  and 
satisfactory  information -could  be  obtained.^  The  same  rule  of  evidence 
is  applicable  in  fixing  the  date  upon  which  a  bill  passed  by  Congress  was 
vetoed  by  the  President  so  as  to  prevent  its  operation  as  a  law.^®  A  statute 
relating  to  a  subject  over  which  the  several  states  may  exercise  control 
only  in  the  absence  of  congressional  regulation  thereof,  takes  effect  on 
passage  for  the  purpose  of  annulling  all  state  legislation  thereon  even 
though  by  its  terms  its  provisions  are  not  actually  effective  until  some 
future  date.*''  A  proclamation  of  the  President  takes  effect  when  it  is 
signed  by  him  and  sealed  with  the  seal  of  the  United  States,  officially 
attested,  and  presumptively  from  the  first  moment  of  that  day,*® 


Classification 

3.  Public  or  private. — ^**A  general  or  public  act,''  says  Blackstone,  **  is 
a  universal  rule,  that  regards  the  whole  community,"  while  '*  special  or 
private  acts  are  rather  exceptions  than  rules,  being  those  which  only  operate 
upon  particular  persons  and  private  concerns."***     These  definitions  have 


of  Howes,  21  Vt.  619,  N.  Y.  Leg.  Obs.  271, 
12  Fed.  Caa.  No.  6,788. 

23.  Burgess  t?.  Salmon,  97  U.  S.  381, 
24  U.  S.  (L.  ed.)  1104  [aifirming  Salmon 
V.  Burgess,  1  Hughes  358,  21  Fed.  Cas. 
No.  12,262];  U.  S.  V.  Stoddard,  89  Fed. 
699;  U.  S.  V.  Hartwell,  etc.,  Co.,  (C.  C.  A.) 
142  Fed.  432,  affirming  128  Fed.  306, 
where  the  authorities  are  carefully  exam- 
ined; U.  S.  f.  Iselin,  87  Fed.  194,  where 
the  precise  time  was  admitted  by  stipula- 
tion; Matter  of  Richardson,  2  Story  571, 
20  Fed.  Cas.  No.  11,777;  In  re  Wynne, 
Chflse  227,  30  Fed.  Cas.  No.  18,117;  3  Op. 
Atty.-Gen.  82  (Butler,  1836).  See  also 
I-iouisville  Tp.  r.  Portsmouth  Sav.  Bank, 
104  U.  S.  469,  26  U.  S.  (L.  ed.)  775; 
Jones  V.  U.  S.,  137  U.  S.  216,  11  S.  Ct.  80, 
34  U.  S.  (L.  ed.)  691;  Leidigh  Carriage 
Co.  V.  Stengel,  (C.  C.  A.)  95  Fed.  641; 
Maine  v.  Gilman,  11  Fed.  216. 

24.  Per  Taft,  C.  J.,  in  Leidigh  Carriage 
Co.  r.  Stengel,  (C.  C.  A.)  95  Fed.  641. 

25.  Gardner  v.  Collector,  6  Wall.  499,  18 
U.  S.  (L.  ed.)  890. 

26.  U.  S.  V.  Allen,  36  Fed.  174. 

27.  Northern  Pac.  R.  Co.  i*.  Washington, 
222  U.  S.  370.  In  that  case  these  remarks 
were  made:  "That  the  right  of  a  state 
to  apply  its  police  power  for  the  purpose 
of   regulating  interstate   commerce,   in    a 


case  like  this,  exists  only  from  the  silence 
of  Congress  on  the  subject,  and  ceases  when 
Congress  acts  on  the  subject  or  manifests 
its  purpose  to  call  into  play  its  exclusive 
power.  This  being  the  conceded  premise 
upon  which  alone  the  state  law  could  have 
been  made  applicable,  it  results  that  as 
the  enactment  by  Congress  of  the  law  in 
question  was  an  assertion  of  its  power, 
by  the  fact  alone  of  such  manifestation 
that  subject  was  at  once  removed  from 
the  sphere  of  the  operation  of  the  author- 
ity of  the  state.  To  admit  the  funda- 
mental principle  and  yet  to  reason  that 
because  Congress  chose  to  make  its  pro- 
hibitions take  effect  only  after  a  year, 
the  matter  with  which  Congress  dealt 
remained  subject  to  state  power,  is  to 
cause  the  act  of  Congress  to  destroy  itself ; 
that  is,  to  give  effect  to  the  will  of  Con- 
gress as  embodied  in  the  postponing  pro- 
vision for  the  purpose  of  overriding  and 
rendering  ineffective  the  expression  of  the 
will  of  Congress  to  bring  the  subject 
within  its  control  —  a  manifestation  aris- 
ing from  the  mere  fact  of  the  enactment  of 
the  statute." 

28.  Lapeyre  r.  U.  S.,  17  Wall.  191,  21 
U.  S.  (L.  ed.)  606;  U.  S.  v.  Norton,  97 
U.  S.  164,  24  U.  S.  (L.  ed.)  907. 

29.  1  Black.  Com.  86. 
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been  quoted  by  the  United  States  Supreme  Court,**^  and  no  different  test 
for  distinguishing  between  public  and  private  acts  of  Congress  can  be 
found  in  the  United  States  Constitution  or  statutes.    Although  the  '  *  public 
laws  "  and  "  private  acts  "  of  Congress  are  collected  under  those  separate 
heads  in  the  Statutes  at  Large,  there  is  nowhere  a  legislative  affirmation 
that  such  division  has  any  weight.     Congress  has  given  no  directions  for 
the  compilation  of  the  Statutes  at  Large  further  than  to  provide  that  the 
secretary  of  state  shall  cause  to  be  edited,  printed,  published,  and  dis- 
tributed, pamphlet  copies  of  the  statutes  of  each  session  of  Congress,  and 
that  *'  after  the  close  of  each  session,  the  secretary  of  state  shall  have 
edited  and  bound  a  sufficient  number  of  the  volumes  containing  the  Statutes 
at  Large  enacted  by  that  Congress  to  enable  Him  to  distribute  copies,** 
etc.*^      In  one  instance  where  the  main  portion  of  an  act  was  purely 
private,  but  other  parts  of  it  were  unquestionably  general  and  permanent, 
the  entire  act  was  printed  in  the  Statutes  at  Large  among  the  private  acts, 
and  the  general  provisions  were  then  overlooked  by  the  compiler  of  the 
Supplement  to  the  Eevised  Statutes,  but  subsequently  discovered  and 
inserted  after  the  lapse  of  many  years.*^     Nevertheless,  those  general  pro- 
visions must  have  been  a  part  of  the  public  statutes  of  the  United  States 
during  all  of  that  period.      In  the  acts  of  Congress  providing  for  the 
revision  of  the  United  States  statutes,  the  legislation  to  be  embodied  in  the 
revision   was   described   as   statutes   "  general   and   permanent   in   their 
nature, ' '  ***  and  the  same  language  is  used  in  the  act  of  Congress  providing 
for  the  compilation  of  supplements  to  the  Revised  Statutes.*'*     These  com- 
pilations were  undoubtedly  intended  to  comprise  all  the  **  publiie  "  statutes, 
and  the  designation  above  quoted  in  the  acts  of  Congress  may  be  regarded 
as   a   general   definition   of   **  public  '*   statutes   of   the   United   States. 
Mr.  Justice  Woods  said  that  **  in  this  country  the  disposition  has  been,  on 
the  whole,  to  enlarge  the  limits  of  the  class  of  public  acts,  and  to  bring 
within  it  all  enactments  of  a  general  character,  or  which  in  any  way  affect 
the  community  at  large.  * '  ^^    Mr.  Justice  Miller,  in  discussing  the  character 
of  a  charter  granted  to  a  railroad  corporation  by  a  state,  remarked  that 
**  the  distinction  between  public  and  private  acts  has  become  very  artificial 
and  shadowy  since  legislative  bodies  have  adopted  the  principle  of  publish- 
ing in  printed  form  all  statutes  which  they  pass.     Some  of  the  states  keep 
up  the  distinction  by  making  a  difference  in  the  manner  in  which  public 
and  private  acts  shall  be  published,  and  in  such  cases  this  difference  is 
to  be  observed  and  may  become  of  some  consequence."*®     A  declaration 
by  the  legislature  in  any  case,  or  a  provision  in  a  constitution,  that  after 


30.  Unity  v.  Burrage,  103  U.  S.  464,  26 
U.  S.   (L.  ed.)   405. 

A  party  claiming  under  a  private  act 
appropriating  a  epeciflc  amount  for  his 
relief  has  a  claim  "  founded  upcm  a  law 
of  Congress  "  within  the  meaning  of  those 
terms  in  the  statute  conferring  jurisdic- 
tion thereof  upon  the  Court  of  Claims. 
Jordan  v.  U.  S.,  19  Ct.  CI.  108. 

31.  Act  of  January  12,  1895,  c.  23,  §  73, 
28  Stat,  at  L.  601. 

32.  See  Act  of  January  31,  1881,  c.  32,  21 
Stat,  at  L.  603,  republished  in  2  Supp. 
Rev.  Stat.  U.  S.,  p.  140,  with  a  note  of 
explanation  by  the  compiler. 


33.  Act  of  June  27,  1866.  c.  140,  §  1,  14 
Stat,  at  L.  74;  Act  of  June  20,  1874,  c. 
333,  §  3,  18  Stat,  at  L.  113. 

34.  Res.  June  7,  1880,  No.  44,  21  Stat,  at 
L.  308;  Act  of  April  9,  1890,  c.  73,  26 
Stat,  at  L.  50. 

35.  Unity  r.  Burrage,  103  U.  S.  455,  26 
U.  S.  (L.  ed.)  405.  Mr.  Justice  Harlan 
made  the  same  statement  in  Ketctium  v. 
St.  Louis,  101  U.  S.  315,  25  U.  S.  (L.  ed.) 
999. 

36.  Case  f.  Kelly,  133  U.  S.  27,  10  S.  Ct. 
216,  33  U.  S.  (L.  ed.)  513. 
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the  passage  and  publication  of  any  laws  they  shall  be  judicially  noticed 
as  public  acts,  is  binding  upon  the  courts.*''  Where  a  state  statute  was 
declared  by  the  legislature  to  be  a  public  act,  it  was  held  that  a  subsequent 
statute,  supplementing  and  amending  it,  was  also  a  public  act.^ 

4.  Same  —  illustrations. —  In  a  very  early  case  the  United  States 
Supreme  Court  held  that  a  state  act  incorporating  a  bank  was  a  public  law. 
The  act  made  it  a  felony  to  counterfeit  the  notes  of  the  bank,  and  that 
alone  was  thought  to  make  it  a  public  act.*^  And  an  act  of  Congress 
incorporating  a  bank  in  the  District  of  Columbia  and  containing  certain 
penal  provisions  was  held  to  be  a  public  act.*®  The  United  States  Supreme 
Court  has  taken  judicial  notice  that  a  railroad  company  was  created  by 
act  of  Congress."*^  A  charter  of  incorporation  which  contained  a  monopoly 
feature  was  pronounced  a  public  act.  **  It  is  the  exclusiveness  of  the 
privilege,"  said  the  court,  **  which  undoubtedly  brings  it,  so  far  as  it 
made  a  monopoly,  within  the  category  of  public  laws. ' '  **  A  state  statute 
authorizing  a  coiuity  to  loan  its  bonds  to  a  railroad  corporation  and  pro- 
viding for  appropriations  of  the  earnings  of  the  road  in  payment  of  the 
bonds  was  held  to  be  a  public  act,  since  it  **  related  to  matters  in  which  the 
general  public  were  concerned.'***  A  state  statute  validating  elections 
held  by  the  inhabitants  of  a  county  and  a  vote  for  the  issuance  of  county 
bonds  in  aid  of  a  railroad  company,  and  authorizing  township  aid  in  like 
manner,**  and  an  act  passed  by  a  state  legislature  incorporating  a  rail- 
road company  and  providing  for  subscriptions  to  the  stock  of  the  company 
by  the  commissioners  of  any  county  through  which  its  road  might  pass, 
and  an  issue  of  bonds  of  the  county  to  pay  for  the  same,**  were  held  to  be 
public  acts.  An  act  of  Congress  imposing  a  duty  on  an  imported  article 
is,  of  course,  a  public  act.*^  An  act  **  to  regulate  trade  and  intercourse 
with  the  Indian  tribes  and  to  preserve  peace  on  the  frontiers  "  was  held 
to  be  certainly  a  public  act.*''  A  proclamation  of  pardon  and  amnesty 
by  the  President  had  the  force  of  a  public  law.*®  Speaking  for  the  Circuit 
Court  of  Appeals,  Judge  Lurton  said  that  the  several  acts  of  the  legisla- 
tures of  Gteorgia  and  Tennessee  providing  for  the  construction,  operation 
and  leasing  of  a  (Jeorgia  railroad,  '*  are  of  the  class  now  generally  regarded 
as  public  acts,"  and  that  **  of  such  the  United  States  courts  take  judicial 


37.  Case  r.  Kelly,  133  U.  S.  28,  10  S.  Ct. 
216,  33  U.  S.  (L.  ed.)  613;  Martin  v.  Balti- 
more, etc..  R.  Co.,  161  U.  S.  678,  14  S.  Ot. 
533.  38  U.  S.  (L.  ed.)  311;  Covington 
Drawbridge  Co.  v.  Shepherd,  20  How.  232, 
15  U.  S.  (L.  ed.)  896;  Beattv  r.  Knowler, 
4  Pet.  167,  7  U.  S.  (L.  ed.)'  813;  Pullan 
f.  Cincinnati,  etc.,  Air-Line  R.  Co.,  4  Bias. 
41,  20  Fed.  Cas.  No.  11,461. 

38.  Unity  v.  Burrage,  103  U.  S.  447,  26 
U.  S.  (L.  ed.)  405. 

39.  Young  V,  Alexandria  Bank.  4  Cranch 
388,  2  U.  S.  (L.  ed.)  655.  affirming  1 
Cranch  468,  2  Fed.  Caa.  No.  857.  To 
precisely  the  same  point  see  U.  S.  v.  Porte, 
1  Cranch  369,  27  Fed.  Caa,  No.  16,070. 

40.  Central  Bank  v.  Tavloe,  2  Cranch 
428,  5  Fed.  Caa.  No.  2,548,  where,  how- 
pver,  the  court  did  not  allude  to  the  cir- 

umatancea  which  we  have  atated  in  the 

fc--t. 

41.  In  re  Dunn,  212  U.  S.  374,  29  S.  Ct. 


299,  53  U.  S.  (L.  ed.)  558;  Texaa,  etc.,  R. 
Co.  V.  Cody,  166  U.  S.  610,  17  S.  Ct.  703, 
41  U.  S.  (L.  ed.)  1132.  See  Texaa,  etc., 
R.  Co.  r.  Barrett,  166  U.  S.  617,  17  S.  Ct. 
707,41  U.S.  (L.  ed.)  1136. 

42.  Per  Billings,  J.,  in  Putnam  v.  Ruch, 
56  Fed.  418. 

43.  Ketchum  v.  St.  Louis,  101  U.  S.  316, 
25  U.  S.  (L.  ed.)  999.  Sec  also  Tompkins 
V.  Little  Rock,  etc.,  R.  Co.,  15  Fed.  18. 

44.  Unity  v.  Burrage,  103  U.  S.  447,  26 
U.  S.   (L.  ed.)  405. 

46.  Knox  County  v.  Aspinwall,  21  How. 
539,  16  U.  S.   (L.  ed.)   208. 

48.  Gardner  r.  Collector,  6  Wall.  608, 
18  U.  S.   (L.  ed.)   890. 

47.  U.  S.  V.  Leathers,  6  Sawy.  22,  26 
Fed.  Caa.  No.  15,681. 

48.  Armstrong  r.  U.  S.,  13  Wall.  154,  20 
U.  S.  (L.  ed.)  614;  Jenkins  v.  Collard,  145 
U.  S.  546,  12  S.  Ct.  868,  36  U.  S.  (L.  ed.) 
812. 
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cognizance.  "*•  However,  charters  of  private  corporations  appear  to  be 
usually  regarded  as  private  acts,  unless  the  legislature  has  ordained  other- 
wise.*"^ Private  acts  are  strictly  construed,*^^  especially  when  they  con- 
flict with  earlier  public  acts.** 

6.  Permanent  or  temporary. — ^A  general  law  is  permanent  if  its  dura- 
tion is  not  limited  by  its  own  terms.*^  But  questions  frequently  arise 
whether  annual  appropriation  acts  which  spend  their  power  in  the  course 
of  the  year  contain  independent  legislation.  **  It  would  be  somewhat 
unusual,"  said  Mr.  Justice  Story,  in  1841,  **  to  find  engrafted  on  an  act 
making  special  and  temporary  appropriations,  any  provision  which  was  to 
have  a  general  and  permanent  application  to  all  future  appropriations. 
Nor  ought  such  an  intention  on  the  part  of  the  legislature  to  be  presumed 
unless  it  is  expressed  in  the  most  clear  and  positive  terms,  and  when  the 
language  admits  of  no  other  reasonable  interpretation.*'*^  And  in  1846 
the  opinion  was  expressed  that  if  the  legislature  annex  to  an  annual  appro- 
priation act  any  special  provision  which  has  a  proper  application  to  the 
subject-matter  of  the  act,  and  use  no  words  indicating  an  intention  to 
give  to  it  a  more  extensive  operation,  the  just  conclusion  would  seem  to  be 
that  the  special  regulation  was  intended  to  be  confined  to  the  matters 
embraced  in  the  act.*"^  But  in  1855  Attorney-Creneral  Gushing  said: 
**  Congress  has  of  late  fallen  into  the  very  inconvenient  practice  of  insert- 
ing provisions  of  general  legislation  in  the  acts  of  appropriation  for  a  sub- 
sequent year.  We  have  now  to  scan  and  scrutinize  each  separate  clause 
or  provision  in  those  acts,  and  determine  its  legal  meaning  according  to  its 
particular  tenor,  wholly  regardless  of  the  place,  or  the  general  nature  of 
the  act,  in  which  it  is  foimd."**  In  a  later  case  it  was  held  that  **  a 
statute  fixing  the  annual  salary  of  a  public  officer  at  a  named  sum,  without 
limitation  as  to  time,  should  not  be  deemed  abrogated  or  suspended  by 
subsequent  enactments  which  merely  appropriated  a  less  amount  for  the 


49.  Western,  etc.,  R.  Co.  v.  Roberson, 
(C.  C.  A.)  61  Fed.  594. 

50.  See  Case  v.  KeUy,  133  U.  S.  21,  10 
S.  Ct.  216,  33  U.  S.  (L.  ed.)  513;  Martin 
r.  Baltimore,  etc.,  R.  Co.,  151  U.  S.  678, 
14  S.  Ct.  6«33,  38  U.  S.  (L.  ed.)  311;  Cov- 
ington Drawbridge  Co.  v.  Shepherd,  20 
How.  232,  15  U.  S.  (L.  ed.)  896;  Pullan 
r.  Cincinnati,  etc.,  Air-Line  R.  Co.,  4  Biss. 
41,  20  Fed.  Cas.  No.  11,461,  all  of  which 
were  charters  of  railroad  companies;  Hatch 
V.  Burroughs,  1  Woods  444,  11  Fed.  Cas. 
No.  6,203,  which  was  a  case  for  a  bank 
charter;  Beatty  v.  Knowler,  4  Pet.  167,  7 
U.  S.  (L.  ed.)  813,  a  case  of  a  land  cor- 
poration. 

51.  Roberts's  Case,  6  Ct.  CI.  89. 
62.  Hubbell's  Case,  6  Ct.  CI.  56. 

53.  The  Reform,  3  Wall.  629,  18  U.  S. 
(L.  ed.)   105. 

54.  Minis  v.  U.  S.,  15  Pet.  445,  10  U.  S. 
(L.  ed.)  791,  qtioted  in  U.  S.  r.  Vulta, 
233  U.  S.  509,  34  S.  Ct.  664,  58  U.  S.  (L. 
ed.)  1071.  See  also  U.  S.  v,  Jarvis,  2  Ware 
278,  26  Fed.  Cas.  No.  15,468. 

In  Minis  v,  U.  S.,  15  Pet.  423,  10  U.  S. 
(L.  ed.)  791,  first  above  cited,  an  appro- 
priation contained  a  proviso  that  "  no  offi- 
cer of  the  army  shall  receive  any  per  cent. 


or  additional  pay,  extra  allowance,  or  com- 
pensation in  any  form  whatsoever,  on 
account  of  disbursing  any  public  money 
appropriated  by  law  during  the  present 
session,  for  fortifications,"  etc.,  "unless 
authorized  by  law."  The  proviso  was  held 
to  be  limited  to  the  appropriation  for  that 
year,  and  not  to  be  permanent  in  its 
operation. 

56.  Per  Ware,  J.,  in  U.  S.  V.  Jarvis,  26 
Fed.  Cas.  No.  15,468. 

"  The  practice,  however,  of  embodying 
general  laws  in  appropriation  bills  has 
become  so  common  that  to  adopt  a  narrow 
and  restrictive  construction  confining  their 
language  to  the  subject-matter  generally 
dealt  with  by  the  appropriation  act  would 
go  far  to  nullify  a  good  deal  of  the  legis- 
lation of  Congress.  These  provisos  that 
are  attached  to  appropriation  acts  for  the 
purpose  of  procuring  what  is  believed  to 
be  needed  legislation,  but  which  could  not 
be  accomplished  by  an  independent  statute 
by  reason  of  the  press  of  business  before 
Congress  must  be  treated  the  same  as  if 
they  were  separate  and  independent  enact- 
ments." Nat.  Bank  of  Commerce  v,  Cleve- 
land, 156  Fed.  251. 

56.  7  Op.  Atty.-Gen.  806. 
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services  of  that  officer  for  particular  jSscal  years,  and  which  contained  no 
words  that  expressly  or  by  clear  implication  modified  or  repealed  the  pre- 
vious law;  *'  and  accordingly  the  officer  was  held  entitled  to  recover  from 
the  United  States  the  difference  between  the  amounts  paid  him  pursuant 
to  the  appropriation  acts  and  the  amount  prescribed  by  the  general  statute. 
**  Repeals  by  implication  are  not  favored/'  said  the  court.  **  It  cannot 
be  said  that  there  is  a  positive  repugnancy  between  the  old  and  the  new 
statutes  in  question.  If  by  any  reasonable  construction  they  can  be  made 
to  stand  together,  our  duty  is  to  give  effect  to  the  provisions  of  each. ' '  ^"^ 
But  in  aU  cases  **  the  whole  question  depends  on  the  intention  of  Congress 
as  expressed  in  the  statutes/'  '^  and  where  the  appropriation  was  **  in  full 
compensation  "  it  was  considered  to  be  a  clear  expression  of  legislative 
intent  that  the  officer  could  recover  no  more.*®  And  in  the  absence  of 
such  an  expression,  the  courts  have  usually  found  and  adjudged  that 
Congress  in  some  other  way  sufficiently  expressed  its  purpose  to  reduce 
the  sfdary  to  the  amount  appropriated  for  the  period  covered  by  the  act.^ 
The  Court  of  Claims  held  that  where  a  series  of  appropriation  acts  pro- 
vided that  no  part  of  the  moneys  appropriated  should  be  paid  for  com- 
mutation of  fuel  and  quarters,  it  was  conclusive  against  a  claim  therefor 
based  on  an  existing  general  statute.®^  The  word  **  annually,  *'  in  a 
direction  in  an  appropriation  act,  is  necessarily  prospective  and  extends  its 
operation  to  future  years.**  Where  some  of  the  provisions  in  a  section  are 
unquestionably  permanent,  a  presumption  arises  that  other  provisions  in 
the  same  section,  without  any  restrictive  words,  are  permanent,  for  **  it 
would  be  very  imusual  to  unite,  in  a  single  section  of  a  law,  one  provision 
intended  to  be  permanent  with  another  intended  to  be  temporary,  without 
clearly  distinguishing  the  permanent  from  the  temporary  part.*'  ®*  Where 
a  section  of  an  annual  appropriation  act  contained  a  special  regulation 
applying  to  collectors  of  the  customs  requiring  them  to  place  money 
received  on  unascertained  duties,  or  duties  paid  under  protest,  at  once 
to  the  credit  of  the  treasurer,  and  the  first  words  of  the  section  were, 


57.  U.  S.  V.  LangBton,  118  U.  S.  389,  6 
S.  Ct.  1185,  30  U.  S.  (L.  ed.)  164  [affirm- 
ing Langston  v,  U.  S.,  21  Ct.  CI.  10] ;  U. 
S.  V.  Vulte,  233  U.  S.  509,  34  S.  Ct.  664, 
58  U.  S.  (L.  ed.)  1071.  See  also  U.  S.  r. 
Swiggett,  (C.  C.  A.)  83  Fed.  97;  Erwin  v. 
U.  S..  37  Fed.  470;  Converse  v.  U.  S.,  26 
Ct.  CI.  6;  Upton  v.  U.  S.,  19  Ct.  CI.  46; 
Belcher  r.  U.  S.,  34  Ct.  CI.  421 ;  French's 
Case,  16  Ct.  CI.  419,  where  in  a  similar 
case  the  court  said :  "  It  was  simply  a 
case  of  inadequate  appropriation  to  meet 
an  existing  legal  obligation;  and  we  have 
repeatedly  held  that  an  inadequate  appro- 
priation affects  no  legal  right,"  citing 
Graham's  Case,  1  Ct.  CI.  380;  Collins's 
Case,  15  Ct.  CI.  22;  B^iggs's  Case,  15  Ct. 
CI.  48,  and  Freedman's  Bank  Case,  16  Ct. 
CI.  19. 

58.  Per  Justice  Woods  in  U.  S.  v.  ISI itch- 
ell,  109  U.  S.  150,  3  S.  Ct.  151,  27  U.  S. 
(L.  ed.)  887,  quoted  with  approval  in 
Belknap  v.  U.  S.,  150  U.  S.  594,  14  S.  Ct. 
183,  37  U.  S.  (L.  ed.)  1191. 

59.  U.  S.  r.  Fisher,  109  U.  S.  143,  3  S. 
Ct.  154,  27  U.  S.   (L.  ed.)    885,  reversing 


the  pro  forma  judgment  in  Fisher's  Case, 
15  Ct.  CI.  323. 

60.  Belknap  v,  U.  S.,  150  U.  S.  588,  14 
S.  Ct.  183,  37  U.  S.  (L.  ed.)  1191;  U.  S. 
V.  Mitchell,  109  U.  S.  146,  3  S.  Ct.  151,  27 
U.  S.  (L.  ed.)  887.  See  also  Dunwoodv 
V.  U.  S.,  143  U.  S.  578,  12  S.  Ct.  465,  36 
U.  S.  (L.  ed.)  269;  Wallace  v.  U.  S.,  133 
U.  S.  180,  10  S.  Ct.  251,  33  U.  S.  (L.  ed.) 
571;  Kidder  r.  U.  S.,  20  Ct.  CI.  46;  Dyer 
V.  U.  S.,  20  Ct.  CI.  166;  Francis  r.  U.  S., 
22  Ct.  CI.  403. 

61.  Lander  v  U.  S.,  30  Ct.  CI.  317, 
where  Chief  Justice  Richardson  said:  "In 
our  opinion  such  a  prohibition  in  an  ap- 
propriation act  forbidding  payment  of  the 
only  appropriation  applicable  thereto,  al- 
though inartistically  expressed  for  that 
purpose,  as  clauses  often  are  in  appropria- 
tion acts,  reaches  beyond  the  mere  manner 
of  settlement  and  for  the  year  suspends 
the  previous  law." 

82.  U.  S.  V.  Jarvis,  26  Fed.  Cas.  No. 
15,468. 

83.  Per  Ware,  J.,  in  U.  S.  v.  Jarvis, 
26  Fed.  Cas.  No.  15,468,  wherein  the  fol- 
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* '  from  and  after  the  passage  of  this  act  all  moneys  paid  to  any  collector, ' ' 
the  court  regarded  it  as  clearly  intended  to  be  permanent.®^  Although 
the  formal  words  just  quoted  are  most  usually  employed  to  exclude  a  doubt 
whether  the  regulation  was  intended  to  be  permanent  or  not,  they  may  be 
supplied  by  other  language  clearly  indicating  the  intention  of  the  legis- 
lature.®* A  provision  in  an  annual  appropriation  act  declaring  that  **  no 
act  passed  authorizing  the  Secretary  of  the  Treasury  to  purchase  a  site  and 
erect  a  building  thereon  shall  be  held  or  construed  to  appropriate  money, 
unless  the  act  in  express  language  makes  such  appropriation,''  was  held 
to  be  permanent  in  its  character.**  Where  the  Supreme  Court  decided 
that  United  States  commissioners  were  entitled  to  docket  fees,  and  Congress 
a  few  months  afterward  appropriated  money  for  their  fees  with  the  proviso 
added  to  the  appropriation  clause,  **  but  they  shall  not  be  entitled  to  any 
docket  fees,''  it  was  held  that  the  legislative  purpose  was  to  abolish  such 
fees  in  the  future.*'^  In  determining  whether  legislation  in  an  appropria-» 
tion  act  is  permanent  and  general  or  not,  it  is  of  little  or  no  consequence 
that  it  is  enacted  in  the  form  of  a  proviso,  since  it  is  a  well-known  practice 
of  Congress  to  enact  general  legislation  by  provisos  in  appropriation  acts.*® 
6.  Mandatory:  generally. —  **  The  question  whether  a  duty  imposed  by 
statute  upon  a  ministerial  or  executive  officer,  the  performance  or  non- 
performance of  which  aflfects  the  rights  of  others,  is  merely  directory  to 
the  officer  and  only  confers  on  parties  injured  a  right  of  action  against  the 
officer,  or,  on  the  other  hand,  is  a  condition  essential  to  fix  the  rights  of 
other  parties  as  between  themselves,  is  a  very  common  but  often  a  very 
difficult  one  to  decide.  Its  decision  depends  mainly  upon  a  consideration 
of  the  nature  of  the  duty  thus  imposed  in  its  relation  to  the  rights  of 
parties  to  be  affected,  but  often  also  upon  the  proper  construction  of  the 
language  employed  in  the  statute  as  being  chiefly  directed  to  the  officer, 
or  as  declaratory  of  a  principle  governing  the  rights  of  parties."  *•  Where 
affirmative  words  in  an  act  are  absolute,  explicit  and  peremptory,  the  act 
should  as  a  general  rule  be  held  mandatory  and  not  directory.''®  When 
statutory  requisitions  concerning  the  assessment  and  collection  of  taxes 
are  intended  for  the  protection  of  the  citizen,  and  to  prevent  a  sacrifice 
of  his  property,  and  by  a  disregard  of  them  his  rights  might  be  and  gen- 
erally would  be  injuriously  affected,  they  are  not  directory,  but.  mandator}'-, 

lowing  provision  in  an  annual  appropria- 
tion act  was  held  to  be  permanent,  and  not 
confined  to  the  disbursements  of  the  appro- 
priations contained  in  the  act:  "No  oflS- 
cer  in  anv  branch  of  the  public  service,  or 
any  other  person  whose  salary  and  emolu- 
ments are  fixed  by  law  and  regulation, 
shall  receive  any  extra  allowance  or  com- 
pensation in  any  form  whatever  for  the 
disbursements  of  public  money,  or  the  per- 
formance of  any  other  extra  service,  unless 
the  said  extra  allowance  or  compensation 
be  authorized  by  law." 

64.  U.  S.  V.  Jarvis,  26  Fed.  Cas.  No. 
15,468;  U.  S.  v.  Puleston,  (C.  C.  A.)  106 
Fed.  294. 

85.  U.  S.  V,  Jarvis,  26  Fed.  Cas.  No. 
15,468. 

66.  19  Op.  Atty.-Gen.  131  (Garland, 
1S88) 

67.  U   S.  V.  Ewing,  140  U.  S.  142,  11  S. 


Ct.  743,  35  U.  S.  (L.  ed.)  388;  McKinistry 
V.  U.  S.,  34  Fed.  211;  Strong  v.  U.  S.,  34 
Fed.  17;  Calvert  r.  U.  S.,  37  Fed.  762; 
Marvin  t*.  U.  S.,  44  Fed.  405;  Thomley  i\ 
U.  S.,  37  Fed.  765;  Faris  v.  U.  S.,  23  Ct. 
CI.  374. 

Prior  to  the  decision  by  the  Supreme 
Court  some  of  the  Circuit  Courts  had  held 
otherwise.  Hovne  v.  U.  S.,  38  Fed.  542; 
Rand  v.  U.  S.,  36  Fed.  671;  Bell  v.  U.  S., 
315  Fed.  889;  Gardner  v.  U.  S.,  25  Ct.  CI. 
24. 

88.  The  Ship  Concord,  27  Ct.  CI.  142. 
See  also  U.  S.  v.  Babbit,  1  Black  65,  17 
U.  S.  (L.  ed.)  94. 

69.  Per  Mr.  Justice  Miller  in  Peabody 
V.  Stark,  16  Wall.  242,  21  U.  S.  (L.  ed.) 
311. 

70.  Henderson's  Case,  4  Ct.  CI.  83,  quot- 
ing Davison  v.  Gill,  1  East  64;  Stovall  r. 
U    S.,  26  Ct.  CI.  226;  In  re  Comstock,  3 
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and  they  must  be  followed  or  the  acts  done  will  be  invalid.''^  An  act  of 
Congress  providing  for  the  reimbursement  of  x>^rsons  named  for  taxes 
unlawfully  collected  from  them  was  construed  as  vesting  no  discretion  to 
withhold  the  money.''*  Provisions  in  a  statute  prescribing  the  manner  of 
selling  property  assigned  for  the  benefit  of  creditors  were  held  to  be  man- 
datory J*  **  Shall  ''  in  a  statute  prescribing  the  mode  of  exercising  the 
right  of  eminent  domain  is  mandatory J^  A  state  auditor  **  authorized 
and  required  "  by  statute  to  transfer  moneys  to  the  sinking  fund  and 
thereupon  to  call  in  for  payment  a  like  amount  of  state  bonds  was  held  to 
have  no  discretion  in  the  matter.''*  An  act  of  Congress  providing  that 
**  it  shall  be  the  duty  '*  of  certain  heads  of  departments  to  cause  govern- 
ment contracts  to  be  reduced  to  writing  operates  as  a  statute  of  frauds 
and  makes  contracts  not  in  writing  void;'^  **  a  matter  of  such  great  public 
importance  was  never  intended  to  be  left  to  the  discretion  of  those  whose 
conduct  it  was  intended  to  control  and  regulate/'"  An  act  of  Congress 
requiring  the  chief  of  a  bureau  to  submit  estimates  of  the  cost  of  certain 
proposed  work  and  to  perform  the  work  if  his  estimates  were  lower  than  the 
proposals  of  other  bidders  was  pronounced  mandatory  in  its  provisions^** 
The  act  of  Congress  providing  that  federal  courts  **  shall  amend  "  every 
defect  and  want  of  form  is  mandatory  to  the  extent  of  its  positive  require- 
ments.'^® A  provision  in  the  federal  statutes  that  where  a  person  is  indicted 
for  a  capital  offense  a  **  copy  of  the  indictment  and  list  of  the  jurors  and 
witnesses  shall  be  delivered  to  him,"  being  enacted  for  his  benefit,  is  man- 
datory to  the  government  and  the  trial  cannot  lawfully  proceed  in  dis- 
regard of  the  statute."^  In  a  case  where  the  word  **  shall  "  was  construed 
in  its  ordinary  sense  the  court  concluded  that  *  *  when  a  statute  gives  a  new 
and  unusual  remedy,  and  directs  how  the  right  to  the  remedy  is  to  be 
acquired  or  enjoyed,  and  how  it  is  to  be  enforced,  the  act  should  be  strictly 
construed ;  and  the  validity  of  all  acts  done  under  authority  of  such  an  act 
will  depend  upon  a  compliance  with  its  terms.  In  respect  to  such  acts 
the  steps  pointed  out  for  the  acquisition,  preservation,  and  enforcement 
of  the  remedies  provided  should  be  considered  as  mandatory,  rather  than 
optional. "  ***  * '  When  a  government  declares  that  certain  specified  acts 
must  be  done,  in  order  to  a  citizen's  becoming  entitled  to  a  gratuity  out 
of  the  public  treasury,  to  which,  aside  from  that  law,  he  would  have  no 
right,  every  one  of  the  acts  must  be  done  before  he  can  claim  the  gratu- 
ity."***     Certain  statutes  regulating  the  form  of  policies  of  insurance, 

SawT.  218,  6  Fed.  Cas.  No.  3,078.    See  also 
LI.  S.  V.  De  Viseer,  10  Fed.  642. 

71.  French  f.  Edwards,  13  WaH.  511,  20 
U.  S.  (L.  ed.)  702;  Lyon  v.  AUey,  130 
U.  S.  184,  9  S.  Ct.  480,  32  U.  S.  (L.  ed.) 
899;  Powder  River  Cattle  Co.  v,  Custer 
Countv,  45  Fed.  323.  See  also  Erhardt  v, 
Schroeder,  155  U.  S.  128,  15  S.  Ct.  45,  39 
U.  S.  (L.  ed.)  94. 

72.  U.  S.  V.  Jordan,  113  U.  S.  418,  6  S. 
Ct.  585,  28  U.  S.  (L.  ed.)   1013. 

73.  Jaflfray  r.  McGehee,  107  U.  S.  361,  2 
S.  Ct.  367,  27  U.  S.  (L.  ed.)  495. 

74.  Madison  v.  Daley,  58  Fed.  751. 

75.  Ralston  v,  Crittenden,  13  Fed.  508. 
78.  McLaughlin  v.  U.  S.,  36  Ct.  CI.  177 

[citinff  Clark  v.  U.  S.,  95  U.  S.  539,  24  U. 

1  F.  S.  A.—  2 


S.  (L.  ed.)  518;  South  Boston  Iron  Co.  i;. 
U.  S.,  118  U.  S.  37,  6  S.  Ct.  928,  30  U.  S. 
(L.  ed.)  69];  Henderson's  Case,  4  Ct.  CI. 
75. 

77.  Per  Casey,  C.  J.,  in  Henderson's 
Case,  4  Ct.  CI.  83. 

78.  20  Op.  Attv.-Gen.  132  (Miller,  1891). 

79.  Thomas's  'Motion,  15  Ct.  CI.  335. 

80.  Logan  v.  U.  S.,  144  U.  S.  304,  12 
S.  Ct.  617,  36  U.  S.  (L.  ed.)  429,  citing 
U.  S.  r.  Stewart,  2  Dall.  343,  1  U.  S.  (L. 
ed.)  408,  and  U.  S.  v.  Curtis,  4  Mason  232, 
25  Fed.  Cas.  No.  14,905. 

81.  Campbellsville  Lumber  Co.  v.  Hul- 
bert,  (C.  C.  A.)    112  Fed.  724. 

82.  Per  Drake,  C.  J.,  in  Davis's  Case, 
17  Ct.  CI.  301. 


18 


1  FED.  STAT.  ANN.  (2d  Ed.) 


and  containing  prohibitory  words,  were  held  to  be  absolutely  controlling  ;®* 
and  prohibitions  of  forfeiture  of  a  policy  until  a  stated  time  after  notice 
**  are  not  subject  to  be  set  aside  or  waived  either  by  the  company,  or  the 
assured,  or  by  both  together.*'*** 

7.  Permissive  words  as  mandatory. —  In  the  leading  federal  oase  giving 
mandatory  construction  to  statutes  an  act  of  a  state  legislature  provided 
that  county  supervisors  '*  may,  if  deemed  advisable,'*  levy  a  special  tax 
to  pay  debts  of  the  county  which  the  current  revenues  were  insufficient  to 
pay,  and  the  court  held  that  a  judgment  creditor  was  entitled  to  a  man- 
damus to  compel  the  levy  of  a  tax  of  sufficient  amount  to  satisfy  his  judg- 
ment. The  conclusion  deduced  from  the  authorities  by  Mr.  Justice  Swayne 
was  **  that  where  power  is  given  to  public  officers,  in  the  language  of  the 
act  before  us,  or  in  equivalent  language  —  whenever  the  public  interest  or 
individual  rights  call  for  its  exercise  —  the  language  used,  though  permis- 
sive in  form,  is  in  fact  peremptory.  What  they  are  empowered  to  do  for 
a  third  person  the  law  requires  shall  be  done.  The  power  is  given,  not  for 
their  benefit,  but  for  his.  It  is  placed  with  the  depositary  to  meet  the 
demands  of  right,  and  to  prevent  a  failure  of  justice.  It  is  given  as  a 
remedy  to  those  entitled  to  its  aid,  and  who  would  otherwise  be  remedi-« 
less.*'  ^  Authority  given  to  a  municipal  corporation  to  sell  land  for  taxes 
is  imperative  as  to  its  provisions  respecting  the  quantity  to  be  sold  if  such 
construction  is  necessary  to  prevent  sacrifice  and  speculation.®®  An  act 
of  Congress  authorizing  the  secretary  of  agriculture  to  make  rules  and 
regulations  to  prevent  the  transportation  of  infected  cattle,  etc.,  was  held 
to  impose  a  duty,  under  the  general  rule  that  **  permissive  words  in  a 
statute  are  peremptory  when  used  to  clothe  a  public  officer  with  power  to 
do  an  act  which  concerns  the  public  interest. ' '  ^"^  Under  an  act  by  which 
the  secretary  of  war  was  **  authorized  to  reopen  the  settlement  made  by 
the  United  States  "  with  a  certain  railroad  company,  the  exercise  of  the 
power  was  adjudged  to  be  imperative  upon  application  by  the  party  inter- 
ested.®® The  provision  in  a  federal  statute  that  the  Court  of  Claims 
**  may  "  grant  a  new  trial  on  behalf  of  the  United  States  upon  such  evi- 
dence **  as  shall  satisfy  the  court  that,"  etc.,  imposes  an  absolute  duty  to 
order  a  new  trial  in  a  case  coming  within  the  terms  of  the  statute.®** 

8.  Directory :  generally. —  But  while  the  word  * '  may, "  or  other  per- 
missive language  in  a  statute,  is  sometimes  construed  as  imposing  a  duty 
rather  than  conferring  a  discretion,  that  rule  of  construction  is  by  no  means 


83.  Equitable  L.  Assur.  Soc.  r.  Clements, 
140  U.  S.  226,  11  S.  Ct.  822,  35  U.  S.  (L. 
ed.)   497. 

84.  Equitable  L.  Assur.  Soc.  i*.  Nixon, 
(C.  C.  A.)   81  Fed.  802. 

85.  Rock  Island  County  v.  U.  S.,  4  Wall. 
435,  18  U.  S.  (L.  ed.)  419. 

The  case  was  followed  under  similar  cir- 
cumstances in  Galena  v.  Amv,  5  Wall.  705, 
18  U.  S.  (L.  ed.)  660;  Boswell  r.  Big 
Vein  Pocahontas  Coal  Co.,  217  Fed.  822; 
U.  S.  1?.  Cornell,  (C.  C.  A.)  137  Fed.  455; 
Kent  V.  U.  S.,  (C.  C.  A.)  113  Fed.  232. 
See  also  Provisional  Municipality  v.  Leh- 
man, (C.  C.  A.)  57  Fed.  324;  Ralston  v. 
Crittenden,  13  Fed.  512. 

88.  Mason  t;.  Fearson,  9  How.  248,  13 
U.   S.    (L.   ed.)    125,  criticised  in-  8   Op. 


Atty.-Gen.  568  (Cushing,  1896).  See  also 
Steads  r.  Course,  4  Cranch  403,  2  U.  S. 
(L.  ed.)   660. 

87.  Per  Attorney-General  Olney  in  21 
Op.  Attv.-Gen.  167,  citing  Reg.  v.  Tithe 
Com'rs,  14  Q.  B.  459,  68  E.  C.  L.  459. 

88.  15  Op.  Atty.-Gen.  621  (Phillips,  Sol.- 
Gen.,  1877). 

89.  Henry's  Motion,  15  Ct.  CI.  166,  where 
the  court  said :  "  WTiere  a  statute  directs 
the  doing  of  a  thing  for  the  sake  of  justice 
or  the  public  good,  the  word  may  is  the 
same  as  the  word  shall,  Rex  t\  Barlow,  2 
Salk.  609 ;  and  when  a  statute  confers 
authority  to  do  a  judicial  act  in  a  pre- 
scribed case  it  is  imperative  on  the  court 
to  exercise  the  authority  when  the  case 
arises." 
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invariable,  and  its  application  depends  on  the  context  of  the  statute,  and 
on  whether  it  is  fairly  to  be  presumed  that  it  was  the  intention  of  the  legis- 
lature to  confer  a  discretionary  power  or  to  impose  an  imperative  duty.®® 
Where  the  act  to  be  done  aflfects  no  third  persons,  and  is  not  clearly  bene- 
ficial to  them  or  the  public,  the  words  * '  may  "  do  an  act  or  it  is  '  *  lawful  '  * 
to  do  it,  do  not  mean  **  must,"  but  rather  indicate  an  intent  in  the  legisla- 
ture to  confer  a  discretionary  power.®*  Where  the  President  was  *  *  author- 
ized "  by  an  act  of  Congress  to  reconsider  a  certain  contract  theretofore 
made  by  him,  the  language  was  not  mandatory  in  its  legal  effect.®^  And 
where  a  statute  conferred  */  power  "  upon  county  supervisors  to  cause 
bonds  to  be  issued  when  the  people  voted  in  favor  of  railroad  aid,  *  *  we  are 
not  at  liberty,'*  said  the  court,  '*  to  say  that  the  legislature  means  such  vote 
to  be  a  positive  command  to  exercise  that  power  without  regard  to  the 
circumstances  arising  after  the  expression  of  the  popular  will."®® 

9.  Mandatory  words  as  directory. —  '*  It  is  only  where  it  is  necessary 
to  give  effect  to  the  clear  policy  and  intention  of  the  legislature  that  such 
a  liberty  can  be  taken  with  the  plain  words  of  a  statute,"  as  to  construe 
the  word  **  may  "  to  mean  **  must."®*  Mr.  Justice  Story,  speaking  for 
the  court  in  a  case  where  it  was  held  that  the  word  **  may  "  in  a  bank 
charter  merely  gave  a  discretionary  power,  said  that  **  no  general  rule  can 
be  laid  down  upon  this  subject  further  than  that  that  exposition  ought  to 
be  adopted  in  this  as  in  other  cases,  which  carries  into  effect  the  true  intent 
and  object  of  the  legislature  in  the  enactment.  The  ordinary  meaning  of 
the  language  must  be  presumed  to  be  intended,  unless  it  would  manifestly 
defeat  the  object  of  the  provision."®*  '*  The  protection  of  the  con- 
venience only  of  a  taxpayer,"  said  Mr.  Justice  Shiras,  "  is  not  of  such  a 
vital  nature  as  to  authorize  a  court  to  treat  a  statute  primarily  directed 
to  public  oflScers  for  their  guidance,  and  the  substantial  protection  of  the 
government,  as  mandatory,  and  to  render  official  acts  not  in  strict  con- 
formity with  the  statute  as  void.  The  protection  must  be  substantial,  and 
must  be  intended  as  a  guard  of  rights  or  property. ' '  ®®  And  Mr.  Justice 
Field  said,  "  There  are  undoubtedly  many  statutory  requisitions  intended 
for  the  guide  of  officers  in  the  conduct  of  business  devolved  upon  them 
which  do  not  limit  their  power  or  render  its  exercise  in  disregard  of  the 
requisitions  ineffectual.  Such  generally  are  regulations  designed  to  secure 
order,  system  and  dispatch  in  proceedings,  and  by  a  disregard  of  which 
the  rights  of  parties  interested  cannot  be  injuriously  affected."®''  Pro- 
visions regulating  the  time,  form  and  mode  of  proceeding  by  courts  and 


90.  U.  S.  V.  Thoxnan,  156  U.  S.  359,  15 
S.  Ct.  378,  39  U.  S.  (L.  ed.)  450. 

91.  Per  Justice  Woodbury  in  Mason  r. 
Fearson,  9  How.  259,  13  U.  S.  (L.  ed.)  125. 
See  also  Minor  v.  Mechanics  Bank,  1  Pet. 
46,  7  U.  S.  (L.  ed.)  47. 

93.  8  Op.  Atty.-Gen.  41  (Gushing,  1856). 

93.  Wadsworth  v.  Eau  Claire  County, 
102  U.  S.  538,  26  U.  S.  (L.  ed.)  221. 

94.  Per  Justice  Grier  in  Thompson  v. 
Carroll,  22  How.  434,  16  U.  S.  (L.  ed.) 
387.  See  also  Apperson  v.  ^lemphis,  2 
Flipp.  372,  1  Fed.  Cas.  No.  407;  21  Op. 
Atty.-Gen.  420  (Harmon,  1896)  ;  8  Op. 
Atty.-Gen.    546,    containing    an    elaborate 


discussion  by  Attorney-General  Cushing  on 
the  subject  of  mandatory  and  directory 
provisions  in  statutes. 

95.  Minor  v.  Mechanics  Bank,  1  Pet. 
64,  7  U.  S.  (L.  ed.)  47. 

96.  Erhardt  v.  Schroeder,  155  U.  S.  129, 
15  S.  Ct.  45,  39  U.  S.  (L.  ed.)  94,  citing 
Coolev  on  Taxation,  215,  216. 

97.' French  v.  Edwards,  13  Wall.  511, 
20  U.  S.  (L.  ed.)  702.  See  also  Semmes^s 
Case,  14  Ct.  CI.  493  >  U.  S.  f.  Ranlett,  172 
U.  8.  142.  19  S.  Ct.  114,  43  U.  S.  (L.  ed.) 
393;  Floyd's  Case,  2  Ct.  CI.  429,  where 
the  general  subject  is  discussed  at  much 
length. 
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public  officers  are  generally  to  be  deemed  directory,  even  though  the  word 
**  shall  "  be  used  in  the  statute.*^**  Mr.  Justice  Story  said  that  "  when- 
ever a  statute  gives  discretionary  power  to  any  person,  to  be  exercised  by 
him  upon  his  own  opinion  of  certain  facts,  it  is  a  sound  rule  of  construction 
that  the  statute  constitutes  him  sole  and  exclusive  judge  of  the  existence 
of  those  facts."®**  So  an  act  of  Congress  providing  that  the  lease  of 
certain  buildings  **  shall  be  continued  if  the  said  buildings  shall  be  made 
fire-proof  by  the  owners  thereof  to  the  satisfaction  of  the  said  secretary  *' 
was  held  to  vest  a  complete  discretion  in  the  secretary.*  In  the  federal 
statute  providing  that  the  clerk  of  court  shall  **  insert  the  names  of  as 
many  witnesses  in  a  cause  in  a  subpoena  as  convenience  in  serving  the  same 
will  permit,''  the  last  part  of  the  clause  implies  that  the  provision  is 
directory  and  not  mandatory.*  A  provision  in  an  act  of  Congress  that 
certain  officers  **  shall  be  present  and  certify  to  the  delivery  of  all  goods 
or  money  required  to  be  paid  or  delivered  to  the  Indians,''  was  construed 
as  directory  to  the  officers  and  not  mandatory  upon  the  vendors  of  the 
goods.*  An  act  prescribing  the  form  and  purport  of  official  bonds  to  be 
taken  by  the  head  of  a  department  carries  no  implication  that  all  other 
Donds  not  taken  in  the  prescribed  form  shall  be  utterly  void.'* 


Judicial  Notice 

10.  Federal  Constitution;  statutes;  treaties;  proclamations. —  Every 
court  takes  judicial  notice,  without  pleading  or  proof,  of  the  Constitution 
of  the  United  States,*^  the  public  statutes  enacted  by  Congress,®  the 
treaties  of  the  United    States,^   and  proclamations   by  the   President.'* 


98.  In  re  Stein,  (C.  C.  A.)  106  Fed.  750, 
holding  that  a  court  of  bankruptcy  did  not 
lose  jurisdiction  where  a  subpoena  to  an- 
swer the  original  petition  was  not  served 
in  compliance  with  the  provisions  of  the 
bankruptcy  act  of  1898.  See  also  Indian- 
apolis, etc.,  R.  Co.  i\  Horst,  93  U.  S.  301, 
23  U.  S.  (L.  ed.)  898  j  West  Wisconsin  R. 
Co.  V.  Foley,  94 U.  S.  100,  24  U.  S.  (L.  ed.) 
71;  Labadie  r.  U.  S.,  31  Ct.  CI.  436;  Wool- 
ridge  V.  McKenna,  8  Fed.  650;  Thomas's 
Motion,  15  Ct.  CI.  336. 

99.  Martin  t\  Mott,  12  Wheat.  31,  6 
U.  S.  (L.  ed.)  537.  See  also  8  Op.  Atty.- 
^Jen.  39,  111  (Cushing,  1856). 

1.  Semmes's  Case,  14  Ct.  CI.  493.  See 
also  21  Op.  Atty.-Gen.  420  (Harmon, 
1896),  for  a  similar  case;  21  Op.  Atty.- 
Gen.  391   (Harmon,  1896). 

2.  Carroll  v.  U.  S.,  31  Ct.  CI.  314. 

3.  Belt's  Case,  15  Ct.  CI.  92. 

4.  U.  S.  V.  Bradley,  10  Pet.  343,  9  U.  S. 
(L.  ed.)  448;  U.  S.  f.  Linn,  15  Pet.  290, 
10  U.  S.  (L.  ed.)  742;  U.  S.  v.  Hodson,  10 
Wall.  395,  19  U.  S.  (L.  ed.)  937;  U.  S.  v. 
llumason,  6  Sawy.  537,  26  Fed.  Cas.  No. 
15,420.  See  also  for  an  application  of  the 
same  principle  U.  S.  Bank  v.  Dandridge, 
12  Whtat.  64,  6  U.  S.  (L.  ed.)  652. 


5.  Furman  t\  Nichol,  8  Wall.  57,  19 
U.  S.  (L.  ed.)  370;  Central  Bank  t\  Tay- 
loe,  2  Cranch  428,  6  Fed.  Cas.  No.  2,548; 
JMarbury  v.  Madison,  1  Cranch  137,  2  U.  S. 
(L.  ed.)  60;  Young  v.  Montgomery,  etc.,  R. 
Co.,  2  Woods  612,  30  Fed.  Cas.  No.  18,166. 
See  also  Jones  v.  U.  S.,  137  U.  S.  202,  11 
S.  Ct.  80,  34  U.  S.  (L.  ed.)  691. 

8.  Missouri,  etc.,  R.  Co.,  r.  Wulf,  226 
U.  S.  570,  33  S.  Ct.  135,  57  U.  S.  (L.  ed.) 
355,  affirming  (C.  C.  A.)  192  Fed.  919; 
Gardner  v.  Collector,  6  Wall.  507,  18  U.  S. 
(L.  ed.)  890;  Bruer  v.  U.  S.,  (C.  C.  A.)  202 
Fed.  98 ;  Pennsylvania  R.  Co.  t\  Baltimore, 
etc.,  R.  Co.,  37  Fed.  129;  U.  6.  V.  Johnson, 
2  Sawy.  482,  26  Fed.  Cas.  No.  16,488;  In 
re  Muller,  Deady  519,  17  Fed.  Cas.  No. 
9,912;  U.  S.  r.  Randall,  Deady  624,  27  Fed. 
Cas.  No.  16,118. 

7.  U.  S.  f.  Schooner  Peggy,  1  Cranch 
103,  2  U.  S.  (L.  ed.)  49;  Denn  v.  Harnden, 
1  Paine  60,  9  Fed.  Cas.  No.  4,819. 

8.  Armstrong  v.  U.  S.,  13  Wall.  154,  20 
U.  S.  (L.  ed.)  614;  Pargoud  v.  U.  S.,  13 
Wall.  156,  20  U.  S.  (L.  ed.)  646;  Jenkins 
v.  Collard,  145  U.  S.  646,  12  S.  Ct.  868,  3« 
U.  S.  (L.  ed.)  812,  citing  Jones  v.  U.  S., 
137  U.  S.  202,  US.  Ct.  80,  34  U.  S.  (L. 
ed.)  691. 
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Judicial  notice  of  an  act  of  Congress  extends  not  only  to  the  existence  of 
the  act,  but  to  the  time  when  it  was  signed  by  the  President.® 

11.  Departmental  regulations. —  The  general  rule  is  that ' '  wherever  by 
the  express  language  of  any  act  of  Congress,  power  is  entrusted  to  either 
of  the  principal  departments  of  government  to  prescribe  rules  and  regula- 
tions for  the  transaction  of  business  in  which  the  public  is  interested,  and 
in  respect  to  which  they  have  a  right  to  participate,  and  by  which  they 
are  to  be  controlled,  the  rules  and  regulations  prescribed  in  pursuance  of 
such  authority  become  a  mass  of  that  body  of  public  records  of  which  the 
courts  take  judicial  notice. ' '  ^^  Such  rules  and  regulations  duly  prescribed 
have  the  force  of  law.** 

12.  Laws  of  states  and  territories :  notice  by  courts  of  original  juris- 
diction.—  All  federal  courts  when  exercising  original  jurisdiction**  take 
notice  without  pleading  or  proof  of  the  Constitution  and  public*^  statutes 
not  only  of  the  state  wherein  they  are  sitting*^  but  of  every  other  state 


9.  Gardner  v.  Collector,  6  Wall.  499,  18 
V.  S.   (L.  ed.)  890. 

10.  Caha  r.  U.  S.,  152  U.  S.  222,  14  S. 
Ct.  513,  38  U.  S.  (L.  ed.)  415,  where  Mr. 
.Tuatice  Brewer  said :  *'  Without  attempt- 
ing to  notice  all  the  cases  bearing  upon  the 
general  question  of  public  notice  we  may 
refer  to  the  following:  U.  S.  r.  Tesch- 
maker,  22  How.  405,  16  U.  S.  (L.  ed.)  353; 
Romero  V.  V.  S.,  1  Wall.  721,  17  U.  S.  (L. 
ed.)  627;  Armstrong  v.  U.  S.,  13  Wall. 
154,  20  U.  S.  (L.  ed.)  614;  Jones  r.  U.  S., 
137  U.  S.  202,  11  S.  Ct.  80,  34  U.  S.  (L. 
ed.)  691;  Knight  v,  U.  S.  Land  Assoc, 
142  IT.  S.  169,  12  S.  Ct.  258,  35  U.  S.  (L. 
ed.)  074;  Jenkins  v.  Collard,  145  U.  S. 
546,  12  S.  Ct.  868,  36  U.  S.  (L.  ed.)  812." 
To  the  same  point  see  Bruce  v.  U.  S.,  (C. 
C.  A.)  202  Fed.  98;  U.  S.  r.  Van  Wert, 
195  Fed.  974;  U.  S.  r.  Louisville,  etc.,  R. 
Co.,  165  Fed.  936;  U.  S.  r.  Moody,  164  Fed. 
269;  Numberger  v.  U.  S.,  (C.  C.  A.)  156 
Fed.  721;  U.  S.  v,  Burkett,  150  Fed.  208; 
Wilkins  v,  U.  S.,  (C.  C.  A.)  96  Fed.  837; 
U.  S.  V.  Floumoy  Live-Stock,  etc.,  Co.,  71 
Fed.  578.  8ee  further  in  the  same  line 
The  Paquete  Habana,  175  U.  S.  696.  20 
S.  Ct.  290,  44  U.  S.  (L.  ed.)  320;  Heath  v. 
Wallace,  138  U.  S.  584,  11  S.  Ct.  380,  34 
U.  S.  (L.  ed.)  1063;  Southern  Pac.  R.  Co. 
r.  Groeck,  68  Fed.  612. 

11.  U.  S.  r.  Eaton,  144  U.  S.  688.  12  S. 
Ct.  764,  36  U.  S.  (L.  ed.)  591;  Wilkins  i*. 
U.  S.,  (C.  C.  A.)   96  Fed.  841. 

18.  By  "  original  jurisdiction  "  we  mean 
to  include  jurisdiction  by  removal  from 
state  courts,  because  the  acts  of  Congress 
regulating  removal  of  causes  provide  that 
the  removed  cause  shall  proceed  in  the 
federal  court  as  if  it  had  been  originally 
commenced  there.  18  Stat,  at  L.  472,  c. 
137,  i  6  (now  Judicial  Code,  §  29),  and 
18  Er^CTC.  OF  Pl.  and  Pr.,  p.  357  et  seq. 
But  see  a  remark  of  the  court  in  Union 
Pac.  R.  Co.  T.  Wyler,  158  U.  S.  296,  15 
S.  Ct.  877,  39  U.  S.  (L.  ed.)  983,  which 
appears  to  express  the  view  that  in  a 
removed  case  the  judicial  notice  of   the 


federal  court  extends  no  farther  than  did 
the  judicial  notice  of  the  court  whence 
the  cause  was  removed.  It  is  doubtful 
if  the  court  meant  to  be  so  understood, 
for  if  the  proposition  is  sound  the 
judicial  notice  taken  by  the  Supreme  Court 
in  the  exercise  of  its  appellate  jurisdiction 
over  federal  Circuit  Courts  must  be  equally 
limited  where  the  Circuit  Court  acquired 
jurisdiction  by  removal,  and,  so  far  as  we 
are  aware,  the  Supreme  Court  has  never 
made  any  distinction  between  original  and 
removed  cases  in  respect  of  the  extent  of 
its  judicial  notice  or  review  of  judgments 
and  decrees  of  Circuit  Courts  as  laid  down 
in  the  next  section  of  the  text. 

In  a  removed  case  the  federal  Circuit 
Court  of  course  takes  judicial  notice  of 
the  constitution  and  public  laws  of  the 
state  whence  the  case  was  removed.  State 
V.  Coosaw  Min.  Co.,  45  Fed.  804. 

13.  Private  acts  and  special  proceedings 
of  the  legislature  of  the  state  cannot  be 
judicially  noticed  by  a  federal  court  sit- 
ting therein  if  the  state  statute  does  not 
require  them  to  be  judicially  noticed  by 
the  state  courts.  Leland  t'.  Wilkinson,  6 
Pet.  317,  8  U.  S.  (L.  ed.)  412. 

But  courts  take  judicial  notice  of  public 
local  statutes.  Bealmear  v,  Hutchins,  134 
Fed.  257. 

14.  Martin  i*.  Baltimore,  etc.,  R.  Co.,  151 
U.  S.  678,  14  S.  Ct.  533,  38  U.  S.  (L.  ed.) 
311;  Unity  f.  Burrage,  103  U.  S.  447,  26 
U.  S.  (L.  ed.)  405;  Luther  r.  Borden,  7 
How.  46,  12  U.  S.  (L.  ed.)  581;  U.  S.  r. 
'lurner,  11  How.  668,  13  U.  S.  (L.  ed.) 
857;  HoUv  f.  McDowell,  etc.,  Co.,  (C.  C. 
A.)  203  Fed.  668;  Davidow  V.  Pennsyl- 
vania R.  Co.,  85  Fed.  943;  Davenport  i*. 
Moore,  74  Fed.  946;  Swann  v.  Swann,  21 
Fed.  300.  See  also  Mills  c.  Green,  159 
r.  S.  657,  16  S.  Ct.  132, .40  U.  S.  (L.  ed.) 
293;  The  Borrowdale,  39  Fed.  376;  and  for 
an  exception  to  the  rule  under  peculiar 
circumstances,  see  Griffing  t*.  Gibb,  2  Black 
519,  17  U.  S.   (L.  ed.)   353. 
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in  the  Union**^  and  of  every  United  States  territory.^®  They  take  notice 
in  like  manner  of  the  public  statutes  in  force  in  the  District  of  Columbia,*'^ 
of  all  private  laws  of  a  state  wherein  they  are  sitting  if  by  the  statutes  of 
that  state  its  own  courts  are  bound  to  take  judicial  notice  thereof/®  of 
public  statutes  in  force  in  the  states  before  the  adoption  of  the  Federal 
Constitution  ;*•  and  they  have  taken  judicial  notice  of  the  laws  of  Mexico 
in  force  in  territory  acquired  afterward  by  the  republic  of  Texas  and  then 
by  the  United  States,*^  of  the  laws  and  regulations  of  Mexico  prior  to  the 


15.  Gormley  v.  Bunyan,  138  U.  S.  635, 
11  S.  Ct.  453,  34  U.  S.  (L.  ed.)  1086;  New 
York  Fourth  Nat.  Bank  r.  Francklyn,  120 
U.  S.  761,  7  S.  Ct.  757,  30  U.  S.  (L.  ed.) 
825;  Roberts  v.  Reillv,  116  U.  S.  96,  6  S. 
Ct.  291,  29  U.  S.  (L.  ed.)  544;  Mitchell  r. 
Overman,  103  U.  S.  64,  26  U.  «.  (L.  ed.) 
369;  Elwood  r.  Flannigan,  104  U.  S.  568, 
26  U.  S.  (L.  ed.)  842;  Pennington  v.  Gib- 
son, 16  How.  65,  14  U.  S.  (L.  ed.)  847; 
Cheever  v.  Wilson,  9  Wall.  121,  19  U.  S. 
(L.  ed.)  604;  Owings  v,  Hull,  9  Pet.  625, 
9  U.  S.  (L.  ed.)  246;  Baltimore  &  O.  R. 
Co.  r.  Reed,  (C.  C.  A.)  223  Fed.  689; 
Mather  v.  Stokely,  (C.  C.  A.)  218  Fed. 
764;  Ritterbusch  v.  Atchison,  etc.,  R.  Co., 
(C.  C.  A.)  198  Fed.  46;  Denver,  etc.,  R. 
Co.  V.  Wagner,  (C.  C.  A.)  167  Fed.  75; 
Mutual  L.  Ins.  Co.  v.  Hill,  (C.  C.  A.)  97 
Fed.  269;  Andruss  v.  People's  Bldg.,  etc., 
Assoc,  (C.  C.  A.)  94  Fed.  580;  Barry  v. 
Snowden,  106  Fed.  573;  L'Engle  t?.  Gates, 
74  Fed.  513;  Noonan  r.  Delaware,  etc.,  R. 
Co.,  68  Fed.  1;  Hathaway  v.  Mutual  L. 
Ins.  Co.,  99  Fed.  534;  Knower  f.  Haines, 
31  Fed.  514;  Newberry  v.  Robinson,  36 
Fed.  843;  Merchants*  Exch,  Bank  v.  Mc- 
Graw,  (C.  C.  A.)  59  Fed.  977;  Western, 
etc.,  R.  Co.  V.  Roberson,  (CCA.)  61 
Fed.  594;  Taylor  v.  Holmes,  14  Fed.  504; 
Bennett  r.  Bennett,  Deady  309,  3  Fed.  Cas. 
No.  1,318;  Jasper  v.  Porter,  2  McLean  579, 
13  Fed.  Cas.  No.  7,229;  Gordon  r.  Hobart, 
2  Sumn.  405,  10  Fed.  Cas.  No.  5,609 ;  Pul- 
lan  t*.  Cincinnati,  etc.,  R.  Co.,  4  Biss.  41, 
20  Fed.  Cas.  No.  11,461.  See  also  Lloyd 
V.  Matthews,  155  U.  S.  227,  15  S.  Ct.  70, 
^9  U.  S.  (L.  ed.)  128;  Hanlev  t;.  Donoghue, 
116  U.  S.  6,  6  S.  Ct.  242,  29  U.  S.  (L.  ed.) 
535 ;  Chicago,  etc.,  R.  Co.  v.  Wiggins  Ferry 
Co.,  119  U.  S.  615,  7  S.  Ct.  398,  30  U.  S. 
(L.  ed.)  519;  Starr  v.  Moore,  3  McLean 
354,  22  Fed.  Cas.  No.  13,315. 

"  The  law  of  every  state  of  the  Union, 
whether  depending  upon  statutes  or  upon 
judicial  opinions,  is  a  matter  of  which  the 
courts  of  the  United  States  are  bound  to 
take  judicial  notice,  without  plea  or  proof." 
Lamar  r.  Micou,  114  U.  S.  223,  5  S.  Ct. 
857,29  U.  S.  (L.  ed.)  94. 

In  Owings  v.  Hull,  9  Pet.  625,  9  U.  S. 
(L.  ed.)  246,  holding  that  the  federal  Cir- 
cuit Court  sitting  in  Maryland  should  take 
judicial  notice  of  a  Louisiana  statute,  Mr. 
Justice  Storv  said:  "The  Circuit  Courts 
of  the  United  States  are  created  by  Con- 
gress, not  for  the  purpose  of  administering 


the  local  law  of  a  single  state  alone,  but 
to  administer  the  laws  of  all  the  states 
in  the  Union,  in  cases  to  which  they  re- 
spectively apply.  The  judicial  power  con- 
ferred on  the  general  government,  by  the 
Constitution,  extends  to  many  cases  aris- 
ing under  the  laws  of  the  dififerent  states. 
And  this  court  is  called  upon,  in  the  ex- 
ercise of  its  appellate  jurisdiction,  con- 
stantly to  take  notice  of  and  administer 
the  jurisprudence  of  all  the  states.  That 
jurisprudence  is  then,  in  no  just  sense,  a 
foreign  jurisprudence,  to  be  proved  in  the 
courts  of  the  United  States,  by  the  ordi- 
nary modes  of  proof  by  which  the  laws  of 
a  foreign  country  are  to  be  established, 
but  it  is  to  be  judicially  taken  notice  of 
by  these  courts." 

Statutory  jurisdiction  of  courts. —  In 
debt  on  a  decree  rendered  by  the  Supreme 
Court  of  New  York,  the  action  of  debt  be- 
ing brought  in  the  federal  Circuit  Court 
for  the  District  of  Maryland,  it  was  held 
that  the  Circuit  Court  should  take  judicial 
notice  that  the  Supreme  Court  of  New 
York  is  a  court  of  general  jurisdiction; 
and  therefore  the  declaration  in  the  action 
was  sufficient  without  averment  that  the 
subject-matter  of  the  decree  was  within  the 
jurisdiction  of  the  court  which  pronounced 
it.  To  precisely  the  same  point  of  plead- 
ing in  respect  oi  a  plea  in  a  Circuit  Court 
of  Ohio,  setting  up  a  judgment  of  a  state 
court  in  Michigan,  see  Woodworth  i*.  Spof- 
ford,  2  McLean  175,  30  Fed.  Cas.  No. 
18,020. 

16.  Denver,  ete.,  R.  Co.  v,  Wagner,  (C. 
C.  A.)  167  Fed.  75;  Breed  v.  Northern  Pac. 
R.  Co.,  35  Fed.  643. 

17.  Breed  v.  Northern  Pac.  R.  Co.,  35 
Fed.  643. 

18.  Case  t\  Kelly,  133  U.  S.  21,  10  S.  Ct. 
216,  33  U.  S.  (L.  ed.)  513;  Covington 
Drawbridge  Co.  v.  Shepherd,  20  How.  232, 
15  U.  S.  (L.  ed.)  896;  Junction  R.  Co.  v. 
Ashland  Bank,  12  Wall.  226,  20  U.  S.  (L. 
ed.)  385;  Beaty  v.  Knowler,  4  Pet.  167,  7 
U.  S.  (L.  ed.)  813;  Martin  v.  Baltimore, 
etc.,  R.  Co.,  151  U.  S.  678,  14  S.  Ct.  533, 
38  U.  S.  (L.  ed.)  311;  Pullan  t?.  Cincin- 
nati, etc.,  R.  Co.,  4  Biss.  41,  20  Fed.  Cas. 
No.  11,461. 

19.  Loree  v.  Abner,  (C.  C.  A.)  57  Fed. 
159.  See  also  llinde  f.  Vattier,  5  Pet. 
398,  8  U.  S.   (L.  ed.)    168. 

20.  U.  S.  V.  Perot,  98  U.  S.  430,  25  U.  S. 
(L.  ed.)    251;  Sandoval  v.  Priest,   (C.  C. 
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cessions  under  the  treaty  of  Guadalupe  Hidalgo  and  the  treaty  of  Decem- 
ber 30,  1853,  affecting  title  to  land  in  New  Mexico,*^  of  the  laws  of  Cali- 
fornia existing  before  that  territory  was  acquired  by  the  United  Stales,** 
and  of  the  Spanish  laws  which  formerly  prevailed  in  Louisiana,*'  and  in 
our  insular  possessions.**  Whenever  the  court  takes  judicial  notice,  with- 
out proof,  of  constitutions  and  public  statutes,  it  takes  notice  of  public 
general  elections  of  members  of  state  legislatures  or  of  a  convention  to 
revise  the  fundamental  law  of  a  state  as  well  as  of  the  times  of  the  com- 
mencement of  the  sitting  of  those  bodies  and  of  the  dates  when  their  acts 
take  effect.^ 

13.  Same  —  notice  by  courts  of  appellate  jurisdiction. —  The  United 
States  Supreme  Court,  in  the  exercise  of  its  general  appellate  jurisdiction 
from  a  lower  federal  court,  takes  judicial  notice  of  the  constitution  and 
public  laws  of  every  state  of  the  Union*^  because,  as  hereinbefore  stated, 
those  laws  are  known  to  the  court  below  as  laws  alone,  needing  no  averment 
or  proof.*''  Undoubtedly,  the  same  judicial  notice  is  taken  by  the  Circuit 
Courts  of  Appeals.***  On  review  of  a  judgment  or  decree  of  a  court  of  the 
District  of  Columbia  the  Supreme  Court  takes  the  same  judicial  notice  of 
state  laws  as  in  the  exercise  of  its  appellate  jurisdiction  over  other  courts 
created  by  Congress.*^  But  on  a  writ  of  error  to  the  highest  court  of  a 
state,  in  which  the  revisory  power  of  the  Supreme  Court  is  limited  to 
determining  whether  a  question  of  law  depending  upon  the  Constitution, 
laws,  or  treaties  of  the  United  States  has  been  erroneously  decided  by  the 
state  court  upon  the  facts  before  it  —  while  the  law  of  the  state,  \)eing 
known  to  its  courts  as  law,  is  of  course  within  the  judicial  notice  of  the 
Supreme  Court  at  the  hearing  on  error^^  —  yet,  as  in  the  state  court  the 
laws  of  another  state  are  but  facts,  requiring  to  be  proved  in  order  to  be 
considered,  the  Supreme  Court  does  not  take  judicial  notice  of  them,'"** 


A.)  210  Fed.  814.  See  also  Brownsville 
V.  Cavazos,  2  Woods  293,  4  Fed.  Cas.  Xo. 
2,043;  U.  S.  V.  Chaves,  159  U.  S.  452,  16 
S.  Ct.  57,  40  U.  S.  (L.  ed.)  215. 

21.  U.  S.  V.  Chaves,  159  U.  S.  452,  16  S. 
Ct.  57,  40  U.  S.  (L.  ed.)  215. 

«2.  Fremont  t?.  U.  S.,  17  How.  557,  15 
U.  S.  (L.  ed.)  241;  Bouldin  t\  Phelps,  30 
Fed.  555. 

23.  U.  S.  V,  Turner,  11  How.  668,  13  U.  S. 
(L.  ed.)  857. 

24.  Municipality  of  Ponce  t;.  Roman 
Catholic  Church,  210  U.  S.  296,  28  S.  Ct. 
737,  52  U.  S.  (L.  ed.)  1068. 

25.  Mills  f.  Green,  159  U.  S.  657,  16  S. 
Ct.  132,  40  U.  S.  (L.  ed.)  293. 

26.  New  York  Fourth  Nat.  Bank  v, 
Francklyn,  120  U.  S.  751,  7  S.  Ct.  757,  30 
U.  S.  (L.  ed.)  825;  Hanley  v,  Donoghue, 
116  U.  S.  6,  6  S.  Ct.  242,  29  U.  S.  (L.  ed.) 
535;  Lamar  c.  Micou,  114  U.  S.  223,  5  S. 
Ct.  857,  29  U.  S.  (L.  ed.)  94;  Mitchell  r. 
Overman,  103  U.  S.  64,  26  U.  S.  (L.  ed.) 
369;  Course  t?.  Stead,  4  Dall.  27,  1  U.  S. 
(L.  ed.)  724,  note;  Martin  t*.  Baltimore, 
etc.,  B.  Co.,  151  U.  S.  678,.  14  S.  Ct.  533, 
38  U.  S.  (L.  ed.)  311,  where  the  court 
said:  "In  West  Virginia,  statutes  of  that 
state  or  of  the  parent  state  of  Virginia, 
creating  railroad  corporations,  or  licensing 


or  authorizing  them  to  exercise  their  fran- 
chises within  the  state,  are  deemed  public 
acts,  of  which  the  courts  take  judicial  no- 
tice without  proof.  •  •  ♦  Doubtless, 
therefore,  such  statutes  must  be  judicially 
noticed  by  the  Circuit  Court  of  the  United 
States  sitting  within  the  state  of  West  Vir- 
ginia and  administering  its  laws,  and  by 
this  court  on  writ  of  error  to  that  court." 
Private  laws  of  a  state  are  not  ju- 
dicially noticed  by  the  Supreme  Court. 
Leland  f.  Wilkinson,  6  Pet.  317,  8  U.  S. 
(L.  ed.)  412. 

27.  See  the  preceding  section. 

28.  Bond  v.  Farwell,  (C.  C.  A.)  72  Fed. 
58;  Bohlander  v.  Heikes,  (C.  C.  A.)  168 
Fed.  886. 

29.  Cheever  t?.  Wilson,  9  Wall.  121,  19 
U.  S.   (L.  ed.)   604. 

30.  Hanley  r.  Donoghue,  116  U.  S.  6,  6 

5.  Ct.  242,  29  U.  S.  (L.  ed.)  535;  Pennie 
V.  Reis,  132  U.  S.  470,  10  S.  Ct.  149,  33 
U.  S.  (L.  ed.)  426. 

31.  Allen  v.  Alleghany  Co.,  196  U.  S. 
458,  25  S.  Ct.  311,  49  U.  S.  (L.  ed.)  551; 
Eastern  Building,  etc.,  Assoc,  v.  Ebaugh, 
185  U.  S.  114,  22  S.  Ct.  566,  46  U.  S.  (L. 
ed.)   830;  Hanley  t?.  Donoghue,  116  U.  S. 

6,  6  S.  a.  242,  29  U.  S.  (L.  ed.)  535; 
Lloyd  V.  Matthews,  155  U.  S.  222,  15  S 
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unless  they  are  made  part  of  the  record  sent  up,**  or  unless  by  the  local 
law  of  the  state  its  highest  court  is  required  to  take  judicial  notice  of  the 
laws  of  other  states.^ 

14.  Foreign  laws. —  The  rule  is  well  established  at  common  law,  in 
equity,  and  in  the  admiralty,  that  foreign  laws,  written  or  unwritten,  must 
be  proved  as  facts  in  the  courts  of  this  country.  **  The  court  cannot  be 
charged  with  knowledge  of  foreign  laws. ' '  ^  It  was  held,  however,  that 
a  court  of  admiralty  would  take  judicial  notice  of  a  decree  *'  promulgated 
in  the  United  States  as  the  law  of  Prance  by  the  joint  act  of  that  depart- 
ment which  is  entrusted  with  foreign  intercourse,  and  of  that  which  is 
invested  with  the  powers  of  war. ' '  ^ 


II.    Rules  op  Interpretation 

Generally 

16.  Object  and  utility  of  rules. —  **  We  must  not  lose  sight  of  the  fact,'' 
said  Judge  San'bom,  '*  that  the  sole  object  to  be  sought  in  the  interpreta- 
tion of  a  law  is  the  intention  of  the  legislative  body  which  enacted  it,  and 
that  rules  of  construction  are  only  serviceable  as  they  assist  us  to  attain 
that  object. ' '  *^  The  controlling  rule  of  decision  in  applying  the  statute 
in  any  particular  case  is,  that,  whenever  the  intention  of  the  legislature 
can  be  discovered  from  the  words  employed,  in  view  of  the  subject-matter 
and  the  surrounding  circumstances,  it  ought  to  prevail  unless  it  lead  to 
absurd  or  irrational  conclusions.*'^     **  Every  technical  rule  as  to  the  con- 


Ct.  70,  39  U.  S.  (L.  ed.)  128;  Chica|?o,  etc., 
R.  Co.  V.  Wiggins  Ferry  Co.,  119  U.  S.  615, 
7  S.  Ct.  398,  30  U.  S.  (L.  ed.)  519. 

"  In  the  Supreme  Court  of  the  United 
States,  when  acting  under  its  appellate 
jurisdiction,  whatever  was  matter  of  fact 
in  the  state  court  whose  judgment  or  de- 
cree is  under  review  is  matter  of  fact 
there.  And  whenever  a  court  of  one  state 
is  required  to  ascertain  what  effect  a  pub- 
lic act  of  another  state  has  in  that  state, 
the  law  of  such  other  state  must  be  proved 
as  a  fact."  Llovd  v.  Matthews,  155  U.  S. 
227,  16  S.  Ct.  70,  39  U.  S.   (L.  ed.)   128. 

32.  As  in  Green  v.  Van  Buskirk,  7  Wall. 
139,  19  U.  S.  (L.  ed.)  109. 

33.  In  such  a  case  "  this  court  also,  on 
writ  of  error,  might  take  judicial  notice 
of  them,"  said  the  court  in  Hanley  t*.  Don- 
oghue,  116  U.  S.  7,  6  S.  Ct.  242,^29  U.  S. 
(L.  ed.)  535. 

34.  Strother  v.  Lucas,  6  Pet.  768,  8  U.  S. 
(L.  ed.)  573;  Liverpool,  etc..  Steam  Co.  v, 
Phenix  Ins.  Co.,  129  U.  S.  445,  9  S.  Ct. 
469,  32  U.  S.  (L.  ed.)  788;  Daineae  v. 
Hale,  91  U.  S.  13,  23  U.  S.  (L.  ed.)  190; 
Yang-Tsze  Ins.  Assoc,  v.  Furnace,  etc.,  Co., 
(C.  C.  A.)  215  Fed.  859;  Guaranty  Trust 
Co.  r.  Hannay,  (C.  C.  A.)  210  Fed.  810; 
Barrielle  v.  Bettman,  199  Fed.  838;  Crosby 
r.  Cuba  R.  Co.,  158  Fed.  144;  The  Matter- 
horn,  (C.  C.  A.)  128  Fed.  863;  Dickerson 
V.  Matheson,  50  Fed.  76. 

Cuba  during  the  period  of  its  military 
government  by  the  United  States  was  a 
foreign  country  within  that  rule.     Good- 


year Tire,  etc.,  Co.  r.  Rubber  Tire  Wheel 
Co.,  164  Fed.  869. 

35.  Talbot  v.  Seeman,  1  Cranch  38,  2 
U.  S.  (L.  ed.)  15,  wherein  the  court  de- 
cided in  favor  of  judicial  notice  the  "  ques- 
tion •  ♦  •  whether  the  public  laws  of 
a  foreign  nation,  on  a  subject  of  common 
concern  to  all  nations  promulgated  by  the 
governing  powers  of  a  country,  can  be  no- 
ticed as  law  by  a  court  of  admiralty  of 
that  country,  or  must  be  still  further 
proved  as  a  fact." 

36.  In  re  Clerkship  of  Circuit  Ct.,  90 
Fed.  251,  citing  Kohlsaat  v.  Murphy,  96 
U.  S.  160,  24  U.  S,  (L.  ed.)  844;  Inter- 
state Commerce  Commission  v.  Baird,  194 
U.  S.  25,  24  S.  Ct.  563.  48  U.  S.  (L.  ed.) 
860;  White  r.  U.  S.,  191  U.  S.  545,  24  S. 
Ct.  171,  48  U.  S.  (L.  ed.)  295;  Interstate, 
etc.,  Co.  V.  Freeborn  Countv,  (C.  C.  A.) 
158  Fed.  270;  Miller  f.  U.  S.,  (C.  C.  A.) 
133  Fed.  337.  See  also  Butler  v.  Russel,  3 
Cliff.  255,  4  Fed.  Cas.  Xo.  2,243;  Budd  r. 
Budd.  59  Fed."  741;  Rogers  v.  Nashville, 
etc.,  R.  Co.,  (C.  C.  A.)  91  Fed.  322. 

37.  Per  Justice  Clifford  in  Kohlsaat  t?. 
Murphy,  96  U.  S.  160,  24  U.  S.  (L.  ed.) 
844. 

"  There  is  no  inflexible  rule  in  the 
interpretation  of  statutes.  Courts,  in  at- 
tempting to  construe  statutes,  are  often 
*  born  unto  trouble  as  the  sparks  fly  up- 
wards.* .  It  has  been  said  of  the  statute  of 
frauds  of  England,  which  was  at  the  time 
of  its  adoption  considered  perfect  in  its 
parts,  and  has  been  since  adopted  in  most, 
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struction  or  force  of  particular  terms,"  said  Mr.  Justice  Story,  *'  must 
yield  to  the  clear  expression  of  the  paramount  will  of  the  legislature. ' '  *® 
Judge  Lacombe  remarked  that  **  it  is  perfectly  possible  to  make  almost 
anything  out  of  a  tariff  act  by  construction  without  violating  rules  for  the 
interpretation  of  statutes.'*  ^  And  in  another  case  the  same  experienced 
judge  observed  that  *  *  the  more  frequently  we  are  called  upon  to  interpret 
statutes,  the  greater  likelihood  there  is  of  developing  a  tendency  to  over- 
strained construction."'*^  When  justices  of  the  United  States  Supreme 
Court  (or  of  any  other  court)  divide  on  a  question  of  statutory  construc- 
tion the  minority  rarely  have  difficulty  in  finding  well-settled  rules  of 
interpretation  to  support  their  dissent.** 

16.  Province  of  construction :  as  of  time  of  enactment. — ' '  Where  a 
law  is  expressed  in  plain  and  unambiguous  terms,  whether  those  terms  are 
general  or  limited,  the  legislature  should  be  intended  to  mean  what  they 
have  plainly  expressed,  and  consequently  no  room  is  left  for  construction, ' ' 
said  Mr.  Justice  Lamar,  in  an  opinion  frequently  quoted."**  '*  The  cases 
are  so  numerous  in  this  court  to  the  effect  that  the  province  of  construction 
lies  wholly  within  the  domain  of  ambiguity,''  said  Mr.  Justice  Brown, 


if  not  aU,  the  etates  of  the  Union,  that  it 
took  more  decisions  of  the  courts  than 
there  are  letters  in  the  statute  to  deter- 
mine what  it  reallv  meant.  In  fact,  there 
is  stiU  some  doubt  existing  in  the  minds 
of  many  jurists  and  authors  as  to  whether 
it  really  has  been,  or  ever  will  be,  made 
perfectly  clear."  Per  Hawley,  D.  J.,  in 
in  re  Wise,  93  Fed.  445. 

38.  Wilkinson  r.  Leland,  2  Pet.  662,  7 
V.  S.  (L.  ed.)  542. 

89.  Clay  t?.  Erhardt,  48  Fed.  2«4. 

40.  Heller  r.  Magone,  38  Fed.  911,  where 
he  continued :  "  It  is  wholesome  occasion- 
ally to  turn  back  to  first  principles,  and  to 
appreciate  the  force  of  the  old  rule,  again 
reaffirmed  by  the  Supreme  Court  in  Lake 
County  f.  Rollins,  130  U.  S.  662,  that  to 
get  at  the  thought  or  meaning  expressed 
in  a  statute,  the  first  resort  in  all  cases  is 
to  the  natural  signification  of  the  words 
in  the  order  of  the  grammatical  arrange- 
ment in  which  the  framers  of  the  instru- 
ment have  passed  them;  and  that  it  is  a 
perfectly  safe  assumption  that  the  framers 
of  an  act  meant  exactly  what  they  said.'" 

41.  See,  for  example,  the  dissenting  opin- 
ions in  U.  S,  V.  Trans-Missouri  Freight  As- 
soc, 166  U.  S.  290,  17  S.  Ct.  540,  41  U.  S. 
(L.  ed.)  1007,  and  Pacific  Mail  Steamship 
Co.  V.  Joliflfe,  2  Wall.  467,  17  U.  S.  (L.  ed.) 
805. 

42.  Lake  County  r.  Rollins,  130  U.  S. 
670,  9  S.  Ct.  651,  32  U.  S.  (L.  ed.)  1060. 
To  the  same  efTect  see  Adams  Express  Co. 
r.  Kentucky,  238  U.  S.  190,  35  S.  Ct.  824, 
69  IT.  S.  (L.  ed.)  1267;  U.  S.  r.  McCord, 
233  U.  S.  167,  34  S.  Ct.  550,  58  U.  S.  (L. 
ed.)  893;  U.  S.  t*.  Lexington  Mill  Co.,  232 
U.  S.  399,  34  S.  Ct.  339,  68  U.  S.  (L.  ed.) 
658;  Luria  r.  U.  S.,  231  U.  S.  9,  34  S.  Ct. 
10,  58  U.  S.  (L.  ed.)  101;  McLean  v.  U.  S., 
226  U.  S.  374,  33  S.  Ct.  122,  57  U.  S.  (L. 


ed.)  260,  reversing  45  Ct.  CI.  95;  U.  S.  r. 
Baltimore,  etc.,  R.  Co.,  222  U.  S.  8,  32  S. 
Ct.  6,  56  U.  S.  (L.  ed.)  68;  Amer.  Exp. 
Co.  v.  U.  S.,  212  U.  S.  522,  29  S.  Ct.  315, 
53  U.  S.  (L.  ed.)  635;  White  v,  U.  S.,  191 
TT.  S.  545,  24  S.  Ct.  171,  48  U.  S.  (L.  ed.) 
295;  Dewey  v.  U.  S.,  178  U.  S.  521,  20  S. 
a.  981,  44  U.  S.  (L.  ed.)  1170;  Calderon 
t.  Atlas  Steamship  Co.,  170  U.  S.  280,  18 
S.  Ct.  588,  42  U.  S.  (L.  ed.)  1033;  Yerke 
r.  U.  S.,  173  U.  S.  442,  19  S.  a.  441,  43 
U.  S.  (L.  ed.)  760;  Folsom  i;.  U.  S.,  160 
U.  S.  127,  16  S.  Ct.  222,  40  U.  S.  (L.  ed.) 
363;  Thornley  v.  U.  S.,  113  U.  S.  313,  5 
S.  Ct.  491,  28  U.  S.  (L.  ed.)  999;  U.  S.  v. 
Fisher,  109  U.  S.  146,  3  S.  a.  154,  27  U.  S. 
(L.  ed.)  885;  Doggett  t\  Florida  R.  Co., 
99  U.  S.  78,  25  U.  S.  (L.  ed.)  301;  New 
Lamp  Chimney  Co.  t\  Ansonia  Brass,  etc., 
Co.,  91  U.  S.  663,  23  U.  S.  (L.  ed.)  336; 
Texas  t*.  Chiles,  21  Wall.  491,  22  U.  S. 
(L.  ed.)  650;  Morton  v.  Xebraaka,  21 
Wall.  671,  22  U.  S.  (L.  ed.)  639;  Barnes 
V.  Philadelphia,  etc.,  R.  Co.,  17  Wall.  302, 
21  U.  S.  (L.  ed.)  544;  The  Cherokee  To- 
bacco, 1 1  Wall.  620,  20  U.  S.  ( L.  ed. )  227 ; 
Doe  V.  Considine,  6  Wall.  480,  18  U.  S. 
(L.  ed.)  869;  U.  S.  v.  Wiltberget,  5  Wheat. 
95,  5  U.  S.  (L.  ed.)  37;  U.  S.  t\  Fisher,  2 
Cranch  386,  2  U.  S.  (L.  ed.)  304;  Johnson 
r.  U.  S.,  (C.  C.  A.)  215  Fed.  679;  U.  S.  r. 
Missouri,  etc.,  R.  Co.,  (C.  C.  A.)  213  Fed. 
169;  U.  S.  17.  Alamogordo  Lumber  Co., 
(C.  C.  A.)  202  Fed.  700;  Baker  r.  Swigart, 
(C.  C.  A.)  199  Fed.  865;  U.  S.  v.  Thomp- 
son, 189  Fed.  838;  U.  S.  v.  Oregon,  etc., 
R.  Co.,  186  Fed.  861;  Mannington  v.  Hock- 
ing Valley  R.  Co.,  183  Fed.  133;  U.  S.  r. 
Shing  Shun  &  Co.,  173  Fed.  844;  U.  S. 
V.  Musgrave,  160  Fed.  700;  St.  Louis,  etc., 
R.  Co.  f.  Delt,  (C.  C.  A.)  158  Fed.  937; 
U.  S.  V,  Colorado,  etc.,  R.  Co.,  (C.  C.  A.) 
157  Fed.  321;  Franklin  Sugar  Refining  Co. 
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**  that  an  extended  review  of  them  is  quite  unnecessary.'**  Attempted 
judicial  construction  of  the  unequivocal  language  of  a  statute  serves  only 
to  create  doubt  and  to  confuse  the  judgment.^  *'AflSrmative  discussion 
under  such  circumstances/'  said  Mr.  Justice  Swayne,  **  is  not  unlike  argu- 
ment in  support  of  a  self-evident  truth.  The  logic  may  mislead  or  confuse. 
It  cannot  strengthen  the  pre-existing  conviction. *' '^^^  **A  dispute  about 
the  construction  of  a  statute  does  not  always  make  an  ambiguity,  and  not 
always  a  legal  doubt  as  to  its  meaning. ' '  '*®  In  one  case  the  Circuit  Court 
of  Appeals  said  that  perhaps  a  sufficient  reason  for  rejecting  a  construction 
for  which  counsel  contended  was  the  difficulty  which  the  court  had  in 
stating  the  contention  in  an  intelligible  form,  as  well  as  the  substance  of 
the  argument  by  which  counsel  sought  to  enforce  it.*^  **  There  is  always 
a  tendency,"  said  Mr.  Justice  Story,  '*  to  construe  statutes  in  the  light  in 
which  they  appear  when  the  construction  is  given.  It  is  easy  to  be  wise 
after  one  sees  the  results  of  experience. ' '  ****  The  true  rule  is  that  statutes 
are  to  be  construed  as  they  were  intended  to  be  understood  when  they  were 
passed.'*® 


V.  U.  S.,  163  Fed.  653;  Brun  t?.  Mann, 
(C.  C.  A.)  161  Fed.  145;  U.  S.  v.  Ninety- 
nin€  Diamonds,  (C.  C.  A.)  139  Fed.  961; 
Nottage  r.  Sawmill  Phoenix,  133  Fed.  979; 
U.  S.  V.  Williams,  132  Fed.  894;  U.  S.  i*. 
York,  131  Fed.  323;  Moffitt  v.  U.  S.,  (C. 
C.  A.)  128  Fed.  376;  Swarts  v.  Siegel,  (C. 
C.  A.)  117  Fed.  18;  In  re  Oliver,  109  Fed. 
788;  Dodge  v.  Nevada  Nat.  Bank,  (C.  C. 
A.)  109  Fed.  730;  In  re  Fixen,  (C.  C.  A.) 
102  Fed.  298;  In  re  Stevenson,  94  Fed. 
118;  Shreve  r.  Cheesman,  (C.  C.  A.)  69 
Fed.  789;  Knox  County  v.  Morton,  (C 
C.  A.)  68  Fed.  789;  Marine  v.  Packliam, 
(C.  C.  A.)  52  Fed.  580;  The  Samuel  E. 
Spring,  27  Fed.  766;  Virginia  Coupon 
Cases,  25  Fed.  645;  Farmers*  L.  &  T.  Co. 
V.  Oregon,  etc.,  R.  Co.,  24  Fed.  410;  U.  S. 
V.  Starn,  17  Fed.  437;  U.  S.  v.  Marks,  2 
Abb.  540,  26  Fed.  Cas.  No.  15,721;  U.  S. 
t*.  Ragsdale,  Hempst.  501,  27  Fed.  Cas.  No. 
16,113;  Ogden  v.  Strong,  2  Paine  587,  18 
Fed.  Cas.  No.  10,460;  In  re  Irwine,  1  Pa. 
L.  J.  Rep.  82,  1  Pa.  L.  J.  291,  13  Fed.  Cas. 
No.  7,086;  The  Schooner  Alaska,  7  Ben. 
(U.  S.)  183,  1  Fed.  Cas.  No.  130;  Cross's 
Case,  5  Ct.  CI.  91. 

For  other  cases  where  statutes  were  pro- 
nounced too  plain  for  construction,  see 
Bate  Refrigerating  Co.  v.  Sulzberger,  157 
U.  S.  36,  15  S.  Ct.  508,  39  U.  S.  (L.  ed.) 
601 ;  St.  Paul,  etc.,  R.  Co.  v.  Phelps,  137 
U.  S.  536,  11  S.  Ct.  168,  34  U.  S.  (L.  ed.) 
767;  U.  S.  V.  Temple,  105  U.  S.  99,  26 
U.  S.  (L.  ed.)  967;  Merritt  v.  Welsh,  104 
U.  S.  702,  26  U.  S.  (L.  ed.)  896;  Ketchum 
V.  St.  Louis,  101  U.  S.  315,  25  U.  S.  (L. 
ed.)  999;  Lawrence  v.  Caswell,  13  How. 
4»7,  14  U.  S.  (L.  ed.)  235;  Southern  Pac. 
Co.  f.  Schoer,  (C.  C.  A.)  114  Fed.  469; 
Frick  Co.  f.  Norfolk,  etc.,  R.  Co.,  (C.  C. 
A.)  86  Fed.  738;  Barber  Asphalt  Paving 
Co.  V.  Denver,  (C.  C.  A.)  72  Fed.  345; 
U.  S.  V.  Chong  Sam,  47  Fed.  S83 ;  U.  S.  v. 
The  Sadie,  41  Fed.  398;  Bate  Refrigerat- 


ing Co.  V.  Gillett,  13  Fed.  556;  The  Sara- 
toga, 9  Fed.  325;  U.  S.  f.  Webber,  1  Gall. 
392,  28  Fed.  Cas.  No.  16,656. 

"  If  the  language  be  clear  it  is  conclu- 
sive. There  can  be  no  construction  where 
there  is  nothing  to  construe."  Per  Justice 
Swavne  in  U.  S.  r.  Hartwell,  6  Wall.  396, 
18  U.  S.   (L.  ed.)   830. 

"  I'onstruction  should  be  reserved  for 
doubtful  language."  Per  Laconibe,  J.,  in 
Clav  r.  Erhardt,  48  Fed.  294. 

43.  Hamilton  r.  Rathbone,  175  U.  S.  421, 
20  S.  Ct.  155,  44  U.  S.  (L.  ed.)  219;  U.  S. 
t\  Lexington  Mill  Co.,  232  U.  S.  399,  34  S. 
Ct.  337,  58  U.  S.  (L.  ed.)  658. 

44.  St.  Iwouis,  etc.,  R.  Co.  r.  Tavlor,  210 
U.  S.  281,  28  S.  Ct.  616,  52  U.  S.'(L.  ed.) 
1061 ;  U.  S.  r.  Alamogordo  Lumber  Co., 
(C.  C.  A.)  202  Fed.  700;  U.  S.  v.  Lana- 
baugh,  158  Fed.  314;  Swarts  v,  Siegel, 
(CCA.)  117  Fed.  18;  Holmes  v.  Phenix 
Ins.  Co.,  (C  C  A.)  98  Fed.  240;  Webber 
V.  St.  Paul  City  R.  Co.,  (C  C  A.)  97  Fed. 
144;  St.  Paul,  etc.,  R.  Co.  v.  Sage,  (C  C 
A.)  71  Fed.  47. 

45.  Lewis  V.  U.  S.,  92  U.  S.  621,  23  U.  S. 
(L.  ed.)  513. 

46.  Northern  Pac.  R.  Co.  v.  Sanders,  47 
Fed.  610. 

47.  Ardmore  Coal  Co.  v.  Bevil,  (C.  C. 
A.)   61  Fed.  759. 

48.  Piatt  f.  Union  Pac.  R.  Co.,  99  U.  S. 
63,  25  U.  S.   (L.  ed.)   424. 

49.  Schuyler  County  v.  Thomas,  98  U.  S. 
172,  25  U.  S.  (L.  ed.)  88,  where  Mr.  Jus- 
tice Hunt  said :  "  The  after  wisdom,  ob- 
tained by  unfortunate  results,  cannot  justly 
be  applied  in  their  interpretation;"  Wood- 
ward V.  I)e  Graffenried,  238  U.  S.  284,  35 
S.  Ct.  764,  59  U.  S.  (L.  ed.)  1310;  Louis- 
ville R.  Co.  V.  Mottley,  219  U.  S.  467,  31 
S.  Ct.  265,  55  U.  S.  (L.  ed.)  297;  Piatt 
V.  Union  Pac.  R.  Co.,  99  U.  S.  64,  25  U.  S. 
(L.  ed.)  424;  U.  S.  v.  Union  Pac.  R.  Co., 
91  U.  S.  81,  23  U.  S.   (L.  ed.)   224;  U.  S, 
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Legislaiive  Intent  Controlling 

17.  Snle  stated. —  A  legislative  act  is  to  be  interpreted  according  to  the 
intention  of  the  legislature  apparent  upon  its  face.*^®  '*  The  intent  of  the 
lawmaker  is  the  law,"*^^  and  the  primary  and  general  rule  of  statutory 
construction  is  that  the  intent  of  the  lawmaker  is  to  be  found  in  the 
language  that  he  has  used.**  "  It  may  be  •  •  •  that  searching  for 
legislative  intent  is  often  like  *  hunting  for  a  needle  in  a  haystack;  '  but 
it  is  nevertheless  the  duty  of  courts  to  make  the  search  by  applying  the 
usual  magnets  of  construction,  and  drawing  therefrom,  through  the  ordi- 
nary channels  of  thought,  such  intent.'*  ^^  It  is,  however,  **  the  intention 
expressed  in  the  statute,  and  that  alone,  to  which  the  courts  may  lawfully 
give  effect.  They  may  not  assume  or  presume  purposes  and  intentions 
that  the  terms  of  the  law  do  not  indicate,  and  then  enact  and  expunge 
provisions  to  carry  out  those  supposed  intentions.""^ 

18.  Awkward  or  inartistic  language ;  verity  of  recitals.^  Legislatures 
are  not  bound  to  use  any  set  or  particular  formula  in  the  enactment  of  laws. 
Language  which  has  a  distinct  meaning,  however  awkwardly  inserted  in 
a  statute,  must  be  held  to  express  the  legislative  will  as  fully  as  though  it 
were  introduced  in  the  most  artistic  manner.*"*    **  It  cannot  be  pretended,*' 


c.  Or^on,  etc.,  R.  Co.,  186  Fed.  861 ;  Go- 
vin  17.  Chicago,  132  Fed.  848.  See  also 
U.  S.  t?.  Detroit  First  Nat.  Bank,  234 
U.  S.  245,  34  S.  Ct.  846,  58  U.  S.  (L.  ed.) 
1298;  Washington  Market  Co.  v.  Hoffman, 
101  U.  S.  119,  25  U.  S.  (L.  ed.)  782. 

50.  Per  Mr.  Justice  Woods  in  U.  S.  v. 
Fisher,  109  U.  S.  145,  3  S.  Ct.  154,  27  U.  S. 
(It.  ed.)  885;  U.  S.  v.  Oregon,  etc.,  R.  Co., 
186  Fed.  861;  Wadsworth  v.  Bovson,  (C. 
C.  A.)  148  Fed.  771;  U.  S.  f.  Standard 
Oil  Co.,  148  Fed.  719;  McDougald  v.  New 
York  L.  Ins.  Co.,  (C.  C.  A.)  146  Fed.  674; 
U.  S.  V,  Downing,  (C.  C.  A.)  146  Fed.  56, 
reveraing  135  Fed.  250,  139  Fed.  58;  U.  S. 
V.  Ninety-nine  Diamonds,  (C.  C.  A.)  139 
Fed.  961. 

61.  Per  Mr.  Justice  Swayne  in  Jones  v. 
Guaranty,  etc.,  Co.,  101  U.  S.  626,  25  U.  S. 
(L.  ed.)  1030;  Lousiville,  etc.,  R.  Co.  v. 
Mottley,  219  U.  S.  467,  31  S.  Ct.  265,  55 
U.  S.  (L.  ed.)  297;  Thompson  v.  Thomp- 
son, 218  U.  S.  611,  31  S.  Ct.  117,  54  U.  S. 
(L.  ed.)  1180;  U.  S.  v.  Mescall,  215  U.  S. 
26,  30  S.  Ct.  19,  54  U.  S.  (L.  ed.)  77;  Bur- 
ton V.  U.  S.,  202  U.  S.  344,  26  S.  Ct.  688, 
50  U.  S.  (L.  ed.)  1057;  U.  S.  v.  Croslev, 
196  U.  S.  327,  25  S.  Ct.  261,  49  U.  S.  (L. 
ed.)  497;  Ilelwig  i;.  U.  S.,  188  U.  S.  605, 
23  S.  Ct.  427,  47  U.  S.  (L.  ed.)  614; 
Rogers  v.  U.  S.,  185  U.  S.  83,  22  S.  Ct. 
582,  46  U.  8.  (L.  ed.)  816;  Indianapolis, 
etc.,  R.  Co.  f.  Horst,  93  U.  S.  300,  23  U.  S. 
(L.  ed.)  898;  Van  Dyke  t\  Geary,  218  Fed. 
Ill;  Soliss  V.  General  Elec.  Co.,  (C.  t.  A.) 
213  Fed.  204;  John  J.  Sesnon  Co.  r.  V.  S., 
(C.  C.  A.)  182  Fed.  573;  Shallus  r.  U.  S., 
(C.  C.  A.)  162  Fed.  653;  Interstate  Drain- 
age, etc.,  Co.  V.  Freeborn  County,  (C.  C. 
A.)  158  Fed.  276;  Stevens  v.  Nave-McC'ord, 
etc.,  Co.,  (C.  C.  A.)  150  Fed.  71:  (iovin 
r.  Chicago,   132  Fed.  848;   Mosle   r.   Bid- 


well,  (C.  C.  A.)  130  Fed.  834-,.  Flint,  etc., 
R.  Co.  v.  ^fnrine  Ins.  Co.,  71  Fed.  215; 
.^spley  V.  Murphy,  50  Fed.  377;  In  re 
Muser,  40  Fed.  832.  See  also  Heike  v. 
U.  S.,  (C.  C.  A.)   192  Fed.  83. 

"  The  intention  of  the  lawmakers  is  the 
controlling  principle,  if  it  can  be  ascer- 
tained."   U.  S.  tJ.  Hogg,  111  Fed.  294. 

**  The  meaning  of  the  legislature  consti- 
tutes the  law."  Raymond  r.  Thomas,  91 
U.  S.  715,  23  U.  S.  (L.  ed.)  434. 

52.  Per  Mr.  Justice  Brewer  in  U.  S.  v. 
Goldenberg,  168  U.  S.  102,  18  S.  Ct.  3,  42 
U.  S.  (L.  ed.)  394;  Chott  v.  Ewing,  237 
U.  S.  197,  35  S.  Ct.  571,  59  U.  S.  (L.  ed.) 
913;  Louisville,  etc.,  R.  Co.  v.  Mottley,  219 
U.  S.  467,  31  S.  Ct.  265,  55  U.  S.  (L.  ed.) 
297;  Jolmson  v.  Southern  Pac.  Co.,  196 
U.  S.  1.  25  S.  Ct.  158,  49  U.  S.  (L.  ed.) 
363;  New  Lamp  Chimney  Co.  t\  Ansonia 
Brass,  etc.,  Co.,  91  U.  S.  662,  23  U.  S.  (L. 
ed.)  336;  Schooner  Paulina's  Cargo  t?.  U. 
S.,  7  Cranch  60,  3  U.  S.  (L.  ed.)  266; 
IT.  S.  f.  Marks,  2  Abb.  540,  26  Fed.  Cas. 
No.  15,721;  Burke  v.  Southern  Pac.  R.  Co., 
222  Fed.  97;  Mannington  v.  Hocking  Val- 
lev  R.  Co.,  183  Fed.  133;  In  re  Coy,  ^1 
Fed.  800. 

53.  Per  Hawlev,  D.  J.,  in  Massachusetts 
L.  &  T.  Co.  17.  Hamilton,  (C.  C.  A.)  88 
Fed.  591. 

54.  Wabash  R.  Co.  v.  U.  S.,  (C.  C.  A.) 
178  Fed.  5.  To  same  effect  U.  S.  i?.  Colo- 
rado, etc.,  R.  Co.,  (C.  C.  A.)  157  Fed.  321; 
U.  S.  V.  Ninety-nine  Diamonds,  (C.  C.  A.) 
139  Fed.  961;'  Union  Cent.  Life  Ins.  Co. 
r.  Chaniplin,  (C.  C.  A.)  116  Fed.  858. 
See  sections  21,  26,  and  27  for  further  dia- 
cusaion  of  this  principle. 

55.  Per  Chief  Justice  Richardson  in 
Fisher's  Case,  15  Ct.  CI.  328.  To  the  same 
effect  see  U.  S.  v.  Healey,  160  U.  S.  148, 
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said  Chief  Justice  Marshall,  **  that  the  natural  sense  of  words  is  to  be 
disregarded,  because  that  which  they  import  might  have  been  better  or 
more  directly  expressed."  *•  This  vice  of  clumsy  expression  often  appears 
in  appropriation  acts  of  Congress.®'' 

**A  mere  recital  in  an  act,  whether  of  fact  or  of  law,  is  not  conclusive 
unless  it  be  clear  that  the  legislature  intended  that  the  recital  should  be 
accepted  as  a  fact  in  the  case.''***  Where  the  preamble  to  a  private  act 
recited  that  a  certain  building  was  private  property,  and  the  body  of  the 
act  directed  the  court  to  determine  whether  the  claimants  thereof  acquired  a 
valid  title  to  it,  the  recital  was  not  taken  to  be  a  legislative  concession  of  the 
vital  and  material  fact  forming  the  basis  of  the  whole  controversy.*®  But 
a  mistake  of  fact  upon  which  the  action  of  Congress  is  predicated  does  not 
control  a  positive  enactment  founded  thereon.*® 


16  S.  a.  247,  40  U.  S.  (L.  ed.)  369;  In  re 
Matthews,  100  Fed.  614. 

56.  U.  S.  V.  Fisher,  2  Cranch  387,  2  U.  S. 
(L.  ed.)  304. 

••  It  is  not  a  well  founded  objection  to 
this  construction  of  the  act  that  the  most 
apt  and  appropriate  phraseology  to  convey 
this  meanmg  has  not  been  employed."  Bin- 
ney  v.  Chesapeake,  etc.,  Canal  Co.,  8  Pet. 
212,  8U.  S.  (L.  ed.)  D17. 

57.  Lander  tJ.  U.  S.,  30  Ct.  CI.  317. 

68.  Kinkead  tJ.  U.  S.,  160  U.  S.  497,  14 
S.  a.  172,  37  U.  S.  (L.  ed.)   1152. 

59.  Kinkead  v,  U.  S.,  24  Ct.  CI.  459, 
affirmed  in  Kinkead  r.  U.  S.,  150  U.  S.  497, 
14  S.  Ct.  172,  37  U.  S.  (L.  ed.)  1162,  in 
which  latter  case  the  court  said:  "  It  was 
stated  by  the  court  in  Branson  r.  Wirth, 

17  Wall.  44,  21  U.  S.  (L.  ed.)  566,  that 
'  whilst  the  recital  of  public  acts  is  re- 
garded as  evidence  of  the  facts  recited,  it 
is  otherwise,  as  we  have  seen,  with  refer- 
ence to  private  acts.  They  are  not  evi- 
dence except  against  the  parties  who 
procure-  them.*  We  are  referred,  however, 
to  the  case  of  The  U.  S.  v.  Jordan,  113  U. 
S.  418,  5  S.  Ct.  585,  28  U.  S.  (L.  ed.)  1013, 
as  sustaining  a  contrary  doctrine.  In  this 
case  an  act  of  Congress  provided  *  that  the 
secretary  of  the  treasury  be,  and  he  is 
hereby j  authorized  and  directed  to  remit, 
refund,  and  pay  back,  out  of  any  moneys 
in  the  treasury  not  otherwise  appropri- 
ated, to  the  following  named  citizens  of 
Tennessee:  ♦  •  ♦  the  amount  of  taxes 
assessed  upon  and  collected  from  the  said 
named  persons,  contrary  to  the  provisions 
of  the  regulations  issued  by  the  secretary 
of  the  treasury,'  etc.  Jordan  was  one  of 
the  parties  named  in  the  act.  Tlie  secre- 
tary of  the  treasury  having  construed  the 
act  to  mean  only  that  such  sums  should 
be  refunded  as  were  collected  from  the 
persons  named  contrary  to  the  provisions 
of  the  regulations  issued  by  the  secretary 
of  the  treasury,  this  court  held  that  the 
statute  did  not  admit  of  that  interpreta- 
tion, nor  leave  open  any  question  for  the 
court  or  for  the  at'counting  othcers  of  the 
treasury,  except  the  identity  of  the  claim- 
ants with  the  persons  named  in   it.     'Al- 


though the  act,'  said  Mr.  Justice  Blatch- 
ford,  '  speaks  of  the  sums  as  being  **  the 
amount  of  taxes  assessed  upon  and  col- 
lected from  the  said  named  persons,  con< 
trary  to  the  provisions  of  the  regulations  " 
named,  there  is  no  indication  of  any  in- 
tention to  submit  to  any  one  the  deter- 
mination of  the  question  whether  the  taxes 
in  any  case  were  collected  contrary  to  the 
provisions  of  such  regulations,  or  of  the 
question  how  those  provisions  are  to  be 
construed.'  It  needs  no  argument  to  show 
that  there  is  a  wide  distinction  between 
an  act  directing  a  particular  thing  to  be 
done,  and  an  act  reciting  the  existence  of 
a  certain  fact  which  had  long  been  a  mat- 
ter of  dispute,  and  which  the  Court  of 
Claims  was  authorized  by  the  act  to  pass 
upon  and  determine,"  See  further  as  to 
the  effect  of  recitals  in  statutes  Erwin's 
Case,  3  Ct.  CI.  49. 

60.  Jordan  r.  U.  S.,  19  Ct.  CI.  119,  where 
Justice  Richardson  said:  "Such  a  mis- 
take might  be  a  good  cause  for  the  repeal 
of  ^n  act  by  the  power  which  passed  it. 
but  would  be  no  justification  for  a  court 
or  the  executive  officers  to  set  it  aside  or 
to  restrict  its  effect.  Tliis  act  is  not  pe- 
culiar on  account  of  its  recitals  of  facts. 
Such  recitals  abound  in  the  multitude  of 
special  acts  passed  for  the  relief  of  indi- 
vidual persons,  and  to  require  all  the  facts 
recited  to  be  proved  in  court  or  elsewhere 
before  the  parties  can  obtain  the  money 
granted  to  them  would  be  an  unjustifiable 
hardship.  Take,  for  example,  the  Act 
August  7,  1882,  c.  462  (22  Stat,  at  L.  737 ) . 
It  authorizes  and  directs  the  secretary  of 
the  treasury  to  pay  to  the  executors  of  F. 
tlie  sum  of  $27,684,  to  reimburse  the  estate 
of  the  said  F.  for  losses  sustained  by  him 
while  secretary  of  the  Senate  in  makin<: 
good  the  deficit  in  the  accounts  of  tlu- 
financial  clerk.'  No  one  would  seriously 
urge,  we  think,  that  Congress  had  so  fixed 
the  amount  to  be  paid,  but  had  left  it  to  be 
determined  by  proof  before  the  accounting 
ollicers  or  before  this  court,  if  suit  sliould 
be  brougiit.  of  the  exact  amount  of  the 
losses  incurred." 
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19.  Departure  from  literal  construction;  Holy  Trinity  Church  case. — 

An  act  of  Congress  of  1885  prohibited  under  a  penalty  any  assistance  or 
encouragement  to  alliens  to  migrate  to  this  country  under  contract  '*  to 
perform  labor  or  service  of  any  kind  in  the  United  States,"  etc.,  making 
specific  exceptions  of  certain  classes  of  aliens.®*  The  Church  of  the  Holy 
Trinity,  an  incorporated  religious  society,  made  a  contract  with  an  alien 
by  which  he  was  to  remove  to  the  city  of  New  York  and  enter  into  its 
service  as  rector  and  pastor;  and  in  pursuance  of  such  contract  the  alien 
did  so  remove  and  enter  upon  such  service.  In  an  action  against  the 
corporation  to  recover  the  penalty  prescribed  the  Supreme  Court  held  that 
the  transaction  was  not  forbidden  by  the  statute.®*  After  quoting  the 
action  of  the  act  defining  the  oflPense,  Mr.  Justice  Brewer,  speaking  for  the 
unanimous  court,  said:  **  It  must  be  conceded  that  the  act  of  the  cor- 
poration is  within  the  letter  of  this  section,  for  the  relation  of  rector  to 
his  church  is  one  of  service  and  implies  labor  on  the  one  side  with  com- 
pensation on  the  other.  Not  only  are  the  general  words  labor  and  service 
both  used,  but  also,  as  it  were  to' guard  against  any  narrow  interpretation 
and  emphasize  a  breadth  of  meaning,  to  them  is  added  '  of  any  kind/ 
and  further,  as  noticed  by  the  circuit  judge  in  his  opinion,®^  the  fifth 
section  which  makes  specific  exceptions,  among  them  professional  actors, 
artists,  lecturers,  singers,  and  domestic  servants,  strengthens  the  idea  that 
every  other  kind  of  labor  and  service  was  intended  to  be  reached  by  the 
first  section.  "While  there  is  great  force  to  this  reasoning,  we  cannot  think 
Congress  intended  to  denounce  with  penalties  a  transaction  like  that  in 
the  present  case.  It  is  a  familiar  rule  that  a  thing  may  be  within  the  letter 
of  the  statute  and  yet  not  within  the  statute,  because  not  within  its  spirit 
nor  within  the  intention  of  its  makers.  This  has  often  been  asserted,  and 
the  reports  are  full  of  cases  illustrating  its  application.  This  is  not  the  sub- 
stitution of  the  will  of  the  judge  for  that  of  the  legislator,  for  frequently 
words  of  general  meaning  are  used  in  a  statute,  words  broad  enough  to 
include  an  act  in  question,  and  yet  a  consideration  of  the  whole  legislation, 
or  of  the  circumstances  surrounding  its  enactment  or  of  the  absurd  results 
which  follow  from  giving  such  broad  meaning  to  the  words,  makes  it 
unreasonable  to  believe  that  the  legislator  intended  to  include  the  particular 
case."  ^  The  justice  then  referred  to  the  title  of  the  act,  the  evil  which  it 
was  designed  to  remedy,  the  situation  existing  when  the  act  was  passed,^ 
the  circumstances  surrounding  the  appeal  to  Congress,  the  reports  of  the 
committee  of  each  house,  and  the  historic  truth  that  '*  this  is  a  religious 


61.  Act  of  Feb.  26,  1885,  23  Stat,  at  L. 
332,  c.  164. 

68.  Holy  Trinity  Church  t?.  U.  S.,  143 
U.  S.  457,  12  S.  Ct.  511,  36  U.  S.  (L.  ed,) 
226. 

68.  U.  S.  V,  Holy  Trinity  Church,  36 
Fed.  303. 

64.  Holy  Trinity  Church  t?.  U.  S.,  143 
U.  S.  457,  12  S.  Ct.  611,  36  U.  S.  (L.  ed.) 
226,  citing  among  other  cases  Margate 
Pier  Co-  r.  Hannam,  3  B.  &  Aid.  270,  5  E. 
C.  L.  280;  State  v,  Clark,  29  X.  J.  L.  96; 
U.  S.  t?.  Kirby,  7  Wall.  482,  19  U.  S.  ( L. 
ed.)  278;  Henry  v.  lilson,  17  Vt.  479; 
Ryegate  v,  Wardsboro,  30  Vt.  746;  Ex  p. 
Silis,  11  Cal.  222;  Ingraham  v.  Speed,  30 


Miss.  410;  Jackson  v.  Collins,  3  Cow.  (N*. 
Y. )  89 ;  People  t?.  Attica  Ins.  Co.,  15  Johns, 
(N.  Y.)  358;  Burch  v.  Xewbury,  10  N.  Y. 
374;  People  v.  Tax  Corners,  95  N.  Y.  554; 
People  t\  Laoombe,  99  N.  Y.  43,  1  N.  E. 
599;  Chesapeake,  etc.,  Canal  Co.  v.  Balti- 
more, etc.,  k  Co.,  4  Gill  &  J.  (Md.)  152; 
Osgood  V.  Breed,  12.  Mass.  530;  Wilbur  v. 
Crane,  13  Pick.  (Mass.)  284;  Gates  v, 
Montgomery  First  Nat.  Bank,  100  U.  S. 
239,  25  U.  S.  (L.  ed.)   580. 

See  also  the  cases  cited  in  this  article, 
sections  71-73,  Absurdity, 

65.  Quoting  from  U.  S.  v,  Craig,  28  Fed. 
798,  for  "  the  motives  and  history  of  the 
act." 
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people,"  and  **  this  is  a  Christian  nation,"®^  all  of  which  concurred  in 
establishing  the  belief  that  Congress  could  not  have  *'  intended  to  make 
it  a  misdemeanor  for  a  church  of  this  country  to  contract  for  the  services 
of  a  Christian  minister  residing  in  another  nation. ' '  ^'^  This  case  of  the 
Holy  Trinity  Church  is  now  the  leading  federal  case  affirming,  said  a 
Circuit  Court  of  Appeals,  '*  that  words  may  be  *  •  •  wrenched  from 
their  obvious  meaning  when  a  court  is  satisfied  by  sufficient  evidence  that 
the  framers  of  the  act  meant,  not  what  they  said,  but  its  opposite,"®** 
and  **  it  has  been  invariably  cited  where  the  effort  has  been  to  induce  this 
court  to  legislate  and  substitute  its  own  notions  of  what  the  law  should  be 
for  the  plainly  expressed  will  of  the  legislative  body. ' '  ®® 

20.  Same  —  further  illustrations. —  The  Holy  Trinity  Church  case 
noticed  in  the  preceding  section  promulgates  no  new  rule  of  statutory 
interpretation.  Many  years  before,  in  a  case  frequently  cited,  Chief  Jus- 
tice Taney  had  declared  it  to  be  **  undoubtedly  the  duty  of  the  court  to 
ascertain  the  meaning  of  the  legislature  from  the  words  used  in  the  statute 
and  the  subject-matter  to  which  it  relates,  and  to  restrain  its  operation 
within  narrower  limits  than  its  words  import,  if  the  court  are  satisfied 
that  the  literal  meaning  of  its  language  would  extend  to  cases  which  the 
legislature  never  designed  to  embrace  in  it. ' '  "^^  Various  applications  of 
the  principle  may  be  found  in  the  following  cases :  '^^  It  has  been  laid 
down  again  and  again  that  **  a  thing  which  is  within  the  intention  of  a 
statute  is  as  much  within  the  statute  as  if  it  were  within  the  letter;  and 


66.  Citing  as  recognizing  this  truth,  Up- 
degraph  f.  Com.,  11  S.  &  R.  (Pa.)  394; 
People  V,  Ruggles,  8  Johns.  (N.  Y.)  290; 
Vidal  f.  Philadelphia,  2  How.  198,  11  U.  S. 
(L.  ed.)  205. 

67.  Holy  Trinity  Cliurch  t?.  U.  S.,  143 
U.  S.  467,  12  S.  Ct.  511,  36  U.  S.  (L.  ed.) 
226.  The  soundness  of  the  ruling  was  re- 
affirmed in  U.  S.  V.  Laws,  163  U.  S.  258, 
16  S.  Ct.  998,  41  U.  S.  (L.  ed.)  151,  hold- 
ing that  the  act  did  not  apply  to  a  contract 
made  with  an  alien  to  come  to  this  coun- 
try as  a  chemist  on  a  sugar  plantation. 
See  also  U.  S.  v.  Gay,  ( C.  C.  A. )  95  Fed. 
226,  holding  that  a  contract  made  with  an 
alien  to  employ  him  as  a  draper  and  win- 
dow dresser  in  a  drygoods  store  was  not 
within  the  act. 

68.  Per  Lacombe,  C.  J.,  in  In  re  Gardi- 
ner, (C.  C.  A.)  53  Fed.  1014. 

69.  Per  Wallace,  J.,  in  In  re  Downing, 
(C.  C.  A.)   56  Fed.  474. 

^   70.  Brewer  v.  Blougher,  14  Pet.  198,  10 
U.  S.  (L.  ed.)  408. 

71.  Pickett  V.  U.  S.,  216  U.  S.  456,  30 
S.  Ct.  265,  54  U.  S.  (L.  ed.)  566;  Scott 
r.  Deweese,  181  U.  S.  209,  21  S.  Ct.  585, 
45  U.  S.  (L.  ed.)  822;  McKee  r.  U.  S.,  164 
U.  S.  293,  17  S.  Ct.  92,  41  U.  S.  (L.  ed.) 
437;  U.  S.  1?.  Burr,  159  U.  S.  78,  15  S.  Ct. 
1002,  40  U.  S.  (L.  ed.)  82;  Belev  v.  Naph- 
taly,  169  U.  S.  359,  18  S.  Ct.  354,  42  U.  S. 
(L.  ed.)  775;  Smith  v.  Townsend,  148 
U.  S.  501,  13  S.  Ct.  634,  37  U.  S.  (L.  ed.) 
533;  Chicago,  etc.,  R.  Co.  r.  Guffev,  122 
U.  S.  574,  7  S.  Ct.  693,  1300,  30  U.  S.  (L. 
td. )    1135;    Kansas   City,  etc.,  R.   Co.   t\ 


Atty.-Gen.,  118  U.  S.  694,  7  S.  Ot.  66,  30 
U.  S.  (L.  ed.)  281;  U.  S.  f.  Moore,  96 
U.  S.  763,  24  U.  S.  (L.  ed.)  588;  West 
W^isconsin  R.  Co.  v.  Foley,  94  U.  S.  100,  24 
U.  S.  (L.  ed.)  71;  U.  S.  v,  Saunders,  22 
Wall.  492,  22  U.  S.  (L.  ed.)  736;  Stewart 
r.  Kahn,  11  Wall.  503,  20  U.  S.  (L.  ed.) 
176;  Lane  County  v.  Oregon,  7  Wall.  75,  19 
U.  S. '(L.  ed.)  101;  Brown  v.  Duchesne.  19 
How.  194,  15  U.  S.  (L.  ed.)  598;  Shelby 
c.  Guv,  11  Wheat.  361,  6  U.  S.  (L.  ed.) 
495;  Merchant's  Nat.  Bank  t*.  U.  S.,  (C.  C. 
A.)  214  Fed.  200;  Moffitt  t\  U.  S.,  (C.  C 
A.)  128  Fed.  375;  Toi  Sim  v.  U.  S.,  (C. 
C.  A.)  116  Fed.  920;  U.  S.  v.  Chin  Fee, 
94  Fed.  828;  Scott  v.  Latimer,  (C.  C.  A.) 
89  Fed.  845;  Northern  Pac.  R.  Co.  v.  Dud- 
lev,  85  Fed.  82;  In  re  Rodriguez,  81  Fed. 
349;  Saltonstall  r.  Birtwell,  (C.  C.  A.)  66 
Fed.  969;  National  Waterworks  Co.  f. 
Kansas  City,  65  Fed.  697 ;  U.  S.  v.  Wong 
Sing,  51  Fed.  80;  In  re  Boston  Book  Co., 
50  Fed.  915;  U.  S.  V.  Bashaw,  (C.  C.  A.) 
50  Fed.  754;  In  re  Muser,  49  Fed.  832; 
In  re  Chase,  48  Fed.  631 ;  U.  S.  v.  Morris- 
sev,  32  Fed.  147;  Virginia  Coupon  Cases, 
25  Fed.  668;  U.  S.  v.  Campbell,  16  Fed. 
235;  Yuengling  f.  Schile,  12  Fed.  106;  U. 
S.  v.  Buchanan,  9  Fed.  601;  Butler  v. 
Russel,  3  Cliff.  255,  4  Fed.  Cas.  No.  2,243; 
Eureka  Consol.  Min.  Co.  t*.  Richmond  Min. 
Co.,  4  Sawy.  302,  8  Fed.  Cas.  No.  4,548; 
Mankel  v.  U.  S.,  19  Ct.  CI.  295;  Farden's 
Case,  13  Ct.  CI.  352;  18  Op.  Atty.-Gen.  600 
(Garland,  1886).  See  also  the  cases  cited 
infra,  sections  67-82,  Objectionable  Con- 
sequences  as  Affecting  Interpretation, 
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a  thing  which  is  within  the  letter  of  the  statute  is  not  within  the  statute, 
unless  it  be  within  the  intention  of  the  makers,"  ^  and  that  **  the  letter 
killeth,  the  spirit  maketh  alive,  "''^*  even  in  a  criminal  easeJ'*  An  act  of 
Congress  declaring  "  absolutely  null  and  void  "  *'  all  transfers  and  assign- 
ments "  of  claims  against  the  United  States,  concededly  **  broad  enough, 
if  such  were  the  purpose  of  Congress,  to  include  transfers  by  operation 
of  law  or  by  will,'"'®  was  held  not  to  include  a  transfer  by  operation  of 
law  or  in  bankruptcy,''^®  or  a  voluntary  assignment  for  the  benefit  of 
creditors,''^''  since  none  of  these  were  within  the  evil  at  which  the  statute 
aimed ;  nor  did  the  statute  invalidate  a  payment  made  by  the  government 
to  a  claimant's  attorney  in  fact  under  a  power  of  attorney  not  revoked 
at  the  time  of  payment,  as  the  object  of  the  statute  was  to  protect  the 
government,  not  the  claimant.'*  The  provision  in  the  Circuit  Court  of 
Appeals  Act  of  1891,  by  which  appeals  or  writs  of  error  may  be  taken 
from  the  district  or  circuit  courts  direct  to  the  Supreme  Court  *'  in  any 
ease  that  involves  the  construction  or  application  of  the  Constitution  of 
the  United  States,"  does  not  confer  upon  the  United  States  the  right  to 
sue  out  a  writ  of  error  in  any  criminal  case7®  An  act  of  Congress  pro- 
viding for  the  payment  to  soldiers  for  the  loss  of  horses  was  held  to  give 
no  right  of  recovery  to  one  who  came  within  the  very  letter  of  the  statute, 
but  who  subsequently  deserted.**®  An  act  punishing  as  piracy  a  robbery 
committed  by  *'  any  person  or  persons  "  on  the  high  seas  was  held  not 
to  include  the  subjects  of  a  foreign  power  who  in  a  foreign  ship  com- 
mitted robbery  on  the  high  seas.***  Applying  the  rule  hereinbefore  men- 
tioned, that  a  thing  which  is  within  the  intention  of  the  makers  of  the 


72.  tlones  v.  Guaranty,  etc.,  Co.,  101  U. 
S.  626,  25  U.  S.  (L.  ed.)  1030;  U.  S.  V. 
Farenholt,  206  U.  S.  226,  27  S.  Ct.  629, 
51  U.  S.  (L.  ed.)  1036;  U.  S.  f.  American 
Surety  Co.,  200  U.  S.  197,  26  S.  Ct.  168,  50 
U.  S.  (L.  ed.)  438;  Hawaii  v,  Mankichi, 
190  U.  S.  197,  223,  247,  23  S.  Ct.  787,  47 
U.  S.  (L.  ed.)  1016;  Ilartranft  v.  Oliver, 
125  U.  S.  529,  8  S.  Ct.  958,  31  U.  S.  (L. 
ed.)  913;  Northwest  Mut.  L.  Ins.  Co.  v. 
Gridley,  100  U.  S.  615,  25  U.  S.  (L.  ed.) 
746;  Oates  v.  Montgomery  First  Nat. 
Bank,  100  U.  S.  244,  25  U.  S.  (L.  ed.)  580 
\ citing  Suckley  v.  Furse,  15  Johns.  (N. 
Y.)  338;  People  v.  Utica  Ins.  Co.,  15 
Johns.  (N.  Y.)  358];  U.  S.  r.  Moore,  95 
U.  S.  763,  24  U.  S.  (L.  ed.)  588;  Indian- 
apolis, etc.,  R.  Co.  t?.  Horst,  93  U.  S.  300, 
23  U.  S.  (L.  ed.)  898;  Smvthe  v.  Fiske, 
23  Wall.  380,  23  U.  S.  (L.  ed.)  47;  Stew- 
art F.  Kahn,  11  Wall.  603,  20  U.  S.  JL. 
ed.)  176;  Atkins  v.  Fibre  Disintegrating 
Co.,  18  Wall.  301,  21  U.  S.  (L.  ed.)  841; 
U.  S.  1%  Babbit,  1  Black  61,  17  U.  S.  (L. 
ed.)  94;  U.  S.  v.  Freeman,  3  How.  565, 
11  U.  S.  (L.  ed.)  724;  Harper  r.  Victor, 
(C.  C.  A.)  212  Fed.  903;  Coopersville  Co- 
operative Creamery  Co.  v.  Lemon,  (C.  C. 
A.)  163  Fed.  145;  U.  S.  v.  Tiffany,  (C. 
C.  A.)  .160  Fed.  408;  U.  S.  v.  Buettner, 
(C.  C.  A.)  133  Fed.  163;  U.  S.  v.  York, 
131  Fed.  323;  Rothschild  v.  Alder-Wein- 
berger Steamship  Co.,  (C.  C.  A.)  130  Fed. 
866;  Flint,  etc.,  R.  Co.  v.  Marine  Ins.  Co., 
71  Fed.  216;  National  Waterworks  Co.  v. 


Kansas  City,  65  Fed.  697;  East  Tennessee, 
etc.,  R.  Co.  V.  Atlanta,  etc.,  R.  Co.,  49  Fed. 
615;  U.  S.  r.  Morrissey,  32  Fed.  149  j  Bar- 
ing V.  Erdman,  2  Fed.  Cas.  No.  981. 

73.  Per  Caldwell,  J.,  in  Singer  Mfg.  Co. 
V.  McCollock,  24  Fed.  668. 

74.  Per  Brewer,  J.,  in  U.  S.  v,  Falken- 
hainer,  21  Fed.  625. 

75.  Goodman  v.  Niblack,  102  U.  S.  666, 
26  U.  S.   (L.  ed.)   229. 

76.  Erwin  r.  U.  S.,  97  U.  S.  392,  24  U.  S. 
(L.  ed.)  1065,  where  the  court  said  it 
would  not  include  a  transfer  by  will. 

77.  Goodman  v.  Niblack,  102  U.  S.  656, 
26  U.  S.  ( L.  ed. )  229. 

78.  Bailey  t* .  U.  S.,  109  U.  S.  432,  3  S. 
Ct.  272,  27  U.  S.  (L.  ed.)  988. 

79.  U.  S.  t?.  Sanges,  144  U.  S.  310,  12 
S.  Ct.  609,  36  U.  S.  (L.  ed.)  445,  where 
the  common  law  was  invoked  in  aid  of 
interpretation. 

SO.  Tapia's  Case,  16  Ct.  CI.  561,  where 
Nott,  J.,  said:  *'It  and  all  other  stat- 
utes for  his  benefit  are  based  on  the  sup- 
position of  his  faithful  service,  and  it 
would  be  a  monstrous  perversion  of  their 
purpose  to  hold  that  tiiey  could  be  used 
to  encourage  desertion  or  recompense 
deserters/' 

81.  U.  S.  V.  Palmer,  3  Wheat.  610,  4 
U.  S.  (L.  ed.)  471,  where  Chief  Justice 
Marshall,  writing  the  opinion,  said:  **  Gen- 
eral words  must  not  only  be  limited  to 
cases  within  the  jurisdiction  of  the  state, 
but  also  to  those  objects  to  which  the  leg- 
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statute  is  as  much  within  the  statute  as  if  it  were  within  the  letter,  "  the 
meaning  of  the  legislature  may  be  extended  beyond  the  precise  words  used 
in  the  law,  from  the  reason  or  motive  upon  which  the  legislature  proceeded, 
from  the  end  in  view,  or  the  purpose  which  was  designed  —  the  limitation 
of  the  rule  being  that  to  extend  the  meaning  to  any  case  not  included  in 
the  words,  the  case  must  be  shown  to  come  within  the  same  reason  upon 
which  the  lawmaker  proceeded,  and  not  only  within  a  like  reason."®*  A 
state  statute  modifying  the  common-law  fellow-servant  rule  in  actions  by 
employees  against  railroad  corporations  was  held  to  apply  to  such  actions 
against  **  receivers  "  of  railroad  corporations;  *'  to  hold  otherwise,"  said 
the  court,  **  would  be  to  subordinate  the  reason  of  the  law  altogether  to 
the  letter."®*  A  United  States  commissioner  was  held  to  be  a  **  United 
States  judge  "  within  the  meaning  of  a  Chinese  exclusion  act  providing 
for  the  arrest  of  offenders  and  their  arraignment  before  a  **  United  States 
judge."**  A  corporation  authorized  by  charter  to  build  a  bridge  found 
one  already  built  that  answered  every  purpose  and  bought  it,  and  the 
purchase  was  held  to  be  mira  vires  and  valid.®*  The  word  *'  fog  "  in  a 
statutory  regulation  requiring  steam  vessels,  '*  when  in  a  fog,"  to  go  at 
a  moderate  speed,  was  construed  to  include  all  conditions  of  the  atmosphere 
increasing  the  perils  of  navigation,  such  as  mist  or  falling  snow.®®  The 
same  regulations  required  steam  vessels  **  when  towing  other  vessels  "to. 
carry  certain  lights,  and  the  provision  was  enforced  against  a  steam  vessel 
towing  a  raft  of  logs.®''  An  act  regulating  employment  of  pilots  **  upon 
waters  which  are  the  boundary  between  two  states  "  was  extended  to  a 
river  constituting  a  boundary  between  a  state  and  an  organized  United 
States  territory,  because  the  case  was  within  the  mischief  which  the  law 
was  intended  to  remedy.®®  A  corporation  organized  under  the  laws  of  any 
of  the  United  States  is  an  **  American  citizen  "  within  the  meaning  of  the 
act  of  Congress  providing  that  vessels  employed  in  the  ocean  mail  service 
'*  shall  be  owned  and  officered  by  American  citizens."®^  A  corporation 
which  was  incorporated  under  the  laws  of  a  state  and  all  of  whose  mem- 
bers were  citizens  of  the  United  States  was  within  the  meaning  of  a 
federal  statute  declaring  valuable  mineral  deposits  in  lands  belonging  to 


islature  intended  to  apply  them.  *  *  ,  * 
In  describing  those  who  may  commit  mis- 
prision of  treason  or  felony,  the  words 
used  are  'any  person  or  persons;*  yet 
these  words  are  necessarily  confined  to  any 
person  or  persons  owing  perm^.nent  or  tem- 
porary allegiance  to  the  United  States." 

82.  Per  Justice  Wayne,  in  U.  S.  v.  Free- 
man, 3  How.  565,  II  U.  S.  (L.  ed.)   724. 

S3.  Peirce  r.  Van  Dusen,  (C.  C.  A.)  78 
Fed.  696. 

84.  In  re  Wong  Fock,  81  Fed.  558,  where 
the  argument  of  convenience  had  great 
weight  in  the  construction. 

85.  Thompson  v.  New  York,  etc.,  R.  Co., 
3  Sandf.  Ch.  (N.  Y.)  625,  cited  with  ap- 
proval and  followed  in  a  similar  case  in 
Jones  f.  Guaranty,  etc.,  Co.,  1 01  U.  S.  626, 
25  U.  S.  (L.  ed.)  1030. 

86.  Flint,  etc.,  R.  Co.  v.  Marine  Ins.  Co., 
71  Fed.  210. 

87.  The  Annie  S.  Cooper,  48  Fed.  703, 
^here  the  court  said :     **  In  interpreting  a 


rule  we  must  look  at  the  reason  of  the  rule. 
The  object  of  the  rule  was  to  require  steam 
tugs  having  things  in  tow  to  carry  certain 
liglits  to  enable  all  other  vessels  to  know 
that  they  were  not  steam  vessels  without 
tows  '* 

SS!  The  Ullock,  19  Fed.  207. 

89.  20  Op.  Atty.-Gen.  167,  where  Act- 
ing Attorney-General  Taft  said :  "  To  hold 
otherwise  would  be  to  priustically  destroy 
the  operation  of  the  act.  The  capital  re- 
quired to  run  a  foreign  steamship  line  is 
BO  great  as  to  preclude  individuals  from 
undertaking  such  an  enterprise.  It  is  not 
to  be  supposed  that  Congress  intended  to 
hamper  the  construction  of  a  new  mer- 
cliant  marine  by  withholding  all  induce- 
ments for  the  use  of  aggregated  and 
organized  capital  in  attaining  th^t  end." 
Pacific  Steam  Nav.  Co.  v.  Arnaud,  25  L. 
J.  X.  S.  50,  was  cited  as  "  a  strong  English 
case  on  the  same  point." 
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the  United  States  open  to  exploration  and  purchase  by  citizens  of  the 
United  States.*®  A  corporation  has  been  held  a  "  citizen  "  within  the 
Indian  Depredation  Act .**  A  British  citizen  enrolled  as  a  sailor  on  an 
American  vessel  has  been  held  an  American  seaman  within  the  purview  of 
acts  relating  to  American  seamen.®^  The  District  of  Columbia  has  been 
ruled  a  state  within  the  meaning  of  an  article  in  a  treaty  with  Prance 
granting  certain  privileges  to  French  citizens  in  the  **  states  of  the 
Union.  "•*  A  land  .donation  act  of  Congress  which  was  entitled  to  a 
liberal  construction  was  held  to  include  an  unmarried  woman  as  a  bene- 
ficiary within  the  words  **  single  man,"®*  and  grandchildren  within  the 
word  **  children.  "^^'^  Examples  of  confessedly  liberal  constructions 
depending  upon  a  diflPerent  rule  from  that  above  discussed  will  be  found 
in  another  part  of  this  article.^ 

21.  lamitatioxui. —  Mr.  Justice  Brewer,  who  delivered  the  opinion  of 
the  Supreme  Court  in  the  Holy  Trinity  Church  case,®^  discussing  the 
same  rule  of  interpretation  in  a  later  case,  said:  **  It  is  true  there  are 
cases  in  which  the  letter  of  the  statute  is  not  deemed  controlling,  but  the 
cases  are  few  and  exceptional,  and  only  arise  where  there  are  cogent  reasons 
for  believing  that  the  letter  does  not  fully  and  accurately  disclose  the 
intent.  No  mere  omission,  no  mere  failure  to  provide  for  contingencies, 
which  it  may  seem  wise  to  have  specifically  provided  for,  justify  any 
judicial  addition  to  the  language  of  the  statute. ''®®  And  in  a  case  a 
circuit,  reported  in  Dallas,  Mr.  Justice  Chase  used  the  following  language : 
*'  By  the  rules  which  are  laid  down  in  England  for  the  construction  of 
statutes,  and  the  latitude  which  has  been  indulged  in  their  application,  the 
British  judges  have  assumed  a  legislative  power,  and  on  the  pretense  of 
judicial  exposition  have  in  fact  made  a  great  portion  of  the  statute  law 
of  the  kingdom.  Of  those  rules  of  construction  none  can  be  more  danger- 
ous than  that  which,  distinguishing  between  the  intent  and  the  words  of 
the  legislature,  declares  that  a  case  not  within  the  meaning  of  a  statute, 
according  to  the  opinion  of  the  judges,  shall  not  be  embraced  in  the 
operation  of  the  statute,  although  it  is  clearly  within  the  words;  or,  vice 
versa,  that  a  case  within  the  meaning,  though  not  within  the  words,  shall 
be  embraced. ''•®  And  Chief  Justice  Marshall  was  emphatic  in  depre- 
cating a  departure  from  the  plain  meaning  of  the  words  in  a  penal  act 
to  find  an  intention  not  suggested  by  the  words  themselves.* 


90.  McKinley  t?.  Wheeler,  130  U.  S.  630, 
n  S.  Ct.  638,  32  U.  S.  (L.  ed.)  1048,  where 
the  court  said:  "  The  development  of  the 
mineral  wealth  of  the  country  is  pro- 
moted, imtead  of  retarded,  by  allowing 
miners  thus  to  unite  their  means." 

91.  U.  S.  t?.  Northwestern  Express,  etc., 
Co.,  164  U.  S.  686,  17  S.  Ct.  206,  41  U.  S. 
(L.  ed.)  599. 

9ft.  In  re  Ross,  140  U.  S.  475,  11  S.  Ct. 
897,  35  U.  S.  (L.  ed.)  681. 

93.  Geofroy  t?.  Riggs,  133  U.  S.  258,  10 
S.  a.  295,  33  TJ.  S.  (L.  ed.)  642. 

94.  Silver  v.  Ladd,  7  Wall.  219,  19  U.  S. 
(L.  ed.)   138. 

95.  Cutting  f?.  Cutting,  6  Fed.  259. 

1  F.  8.  A.— 3 


96.  See  infra,  section  94  as  to  remedial 

97.  Holy  Trinity  Church  v,  U.  S.,  143 
U.  S.  457,  12  S.  Ct.  611,  36  U.  S.  (L.  ed.) 
226,  discussed  supra,  section  19. 

98.  U.  S.  V.  Goldenberg,  168  U.  S.  103,  18 
S.  Ct.  3,  42  U.  S.  (L.  ed.)  394.  See  also 
Six  Hundred  Tons  of  Iron  Ore,  9  Fed.  599. 
And  see  infra,  sections  26  and  27  as  to 
avoidance  of  judicial  legislation. 

99.  Priestman  v.  U.  S.,  4  Dall.  30,  1 
U.  S.  (L.  ed.)  727,  note,  affirmed  in  the 
principal  case. 

1.  L.  S.  f.  Wiltberger,  5  Wheat.  96,  5 
U.  S.  (L.  ed.)  37.  See  infra,  sections 
103-108  as  to  construction  of  penal 
statutes. 
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Purpose  of  Statute  to  Be  Promoted 

22.  Gteneral  spirit  and  purpose  of  statute. —  '^  In  this  country  where 
statute  law  is  the  hurried  work  of  over-busy  individuals,"  said  Judge 
Nott  of  the  Court  of  Claims,  *'  very  little  importance  can  be  attached  to 
accidents  of  phraseology.  Every  year  of  judicial  experience  renders 
plainer  the  fact  that  judges  to  interpret  aright  must  put  themselves  in  the 
position  of  the  legislators  who  made  the  statute,  and  gather  from  its 
general  purposes  the  meaning  of  its  obscurer  parts.*'*  And  Chief  Justice 
Marshall  said,  **  The  spirit  as  well  as  the  letter  of  a  statute  must  be 
respected,  and  where  the  whole  context  of  the  law  demonstrates  a  par- 
ticular intent  in  the  legislature  to  effect  a  certain  object,  some  degree  of 
implication  may  be  called  in  to  aid  that  intent- ' '  *  Where  the  terms  of 
a  statute  are  ambiguous  the  court,  in  order  to  ascertain  their  meaning, 
must  resort  to  the  general  spirit  and  intent  of  the  enactment,  keeping  in 
view  its  known  object  and  the  mischief  intended  to  be  remedied.*  What 
the  legislative  intention  was,  however,  can  be  derived  only  from  the  words 
used  in  the  statute;  and  the  court  is  not  at  liberty  to  speculate  beyond 
the  reasonable  import  of  those  words.  **  The  spirit  of  the  act,"  said  Mr. 
Justice  Story,  *'  must  be  extracted  from  the  words  of  the  act,  and  not 
from  conjectures  aliunde,^ ^^  Where  the  language  of  the  act  is  explicit, 
there  is  great  danger  in  departing  from  the  words  used,  to  give  an  effect 
to  the  law  which  may  be  supposed  to  have  been  designed  by  the  legislature.® 


2.  Upton  i\  U.  S.,  19  Ct.  CI.  49. 

3.  Durousseau  v.  U.  S.,  6  Cranch  314, 
3  U.  S.  (L.  ed.)  232,  quoted  with  approval 
in  The  Paquete  Habana,  175  U.  S.  685,  20 
S.  Ct.  290,  44  U.  S.  (L.  ed.)   320. 

4.  In  re  Matthews,  109  Fed.  617. 

^  The  law  must  be  interpreted  in  ac- 
cordance with  its  spirit  so  as  to  eiTectuate 
the  purpose  intended  to  be  accomplished 
thereby."  Per  Justice  White  in  Glover  v. 
U.  S.,  164  U.  S.  297,  17  S.  Ct.  95,  41  U.  S. 
(L.  ed.)   440.   • 

"  We  are  seeking  for  the  intention  of 
Congress  and  to  discover  that  we  may  look 
at  the  paramount  object  which  Congress 
had  in  view,  as  well  as  the  means  by  which 
it  proposed  to  accomplish  that  object." 
Piatt  V.  Union  Pac.  R.  Co.,  99  U.  S.  59,  25 
U.  S..(L.  ed.)  424. 

"  It  may  be  that  the  statute  under  con- 
sideration is  framed  in  an  inartificial  man- 
ner—  that  there  is  want  of  perspicuity 
or  precision  in  it.  When  this  is  the  case, 
courts  are  often  required  to  look  less  at 
the  letter  or  words  of  a  statute  than  at 
the  reason  and  spirit  of  the  law."  Strong 
0.  U.  S.,  34  Fed.  17. 

See  further  to  the  point  that  the  general 
object,  purpose,  and  spirit  of  the  statute 
are  considerations  entitled  to  weight  in 
its  construction,  U.  S.  v.  Laws,  163  U.  S. 
264,  16  S.  Ct.  998,  41  U.  S.  (L.  ed.)  151; 
Texas,  etc.,  R.  Co.  t\  Interstate  Commerce 
Commission,  162  U.  S.  222,  16  S.  Ct.  666, 
40  U.  S.  (L.  ed.)  940;  U.  S.  r.  Oregon,  etc., 
R.  Co.,  164  U.  S.  542,  17  S.  Ct.  165,  41 
U.  S.   (L.  ed.)    541;   Tennessee  v.  Union, 


etc.,  Bank,  152  U.  S.  462,  14  S.  Ct.  654,  38 
U.  S.  (L.  ed.)  511;  Chicago,  etc.,  R.  Co.  v, 
Guffey,  122  U.  S.  574,  7  S.  Ct.  693,  1300, 
30  U.  S.  (L.  ed.)  1135;  Mercantile  Nat. 
Bank  v.  New  York,  121  U.  S.  154,  7  S.  Ct. 
826,  30  U.  S.  (L.  ed.)  895;  Scipio  r. 
Wright,  101  U.  S.  671,  25  U.  S.  (L.  ed.) 
1037;  U.  S.  V.  Pugh,  99  U.  S.  269,  25  U.  S. 
(L.  ed.)  322;  Smythe  r.  Fiske,  23  Wall. 
380.  23  U.  S.  (L.  ed.)  47;  U.  S.  v.  Saun- 
ders, 22  Wall.  492,  23  U.  S.  (L.  ed.)  736; 
Stewart  v.  Kahn,  11  Wall.  505,  20  U.  S. 
(L.  ed.)  176;  U.  S.  i\  Anderson,  9  WaU. 
65,  19  U.  S.  (L.  ed.)  615;  Ex  p,  McCardle, 
6  Wall.  3<26,  18  U.  S.  (L.  ed.)  816;  Union 
Ins.  Co.  V.  U.  S.,  6  WaU.  763,  18  U.  S. 
(L.  ed.)  879;  Western  Assur.  Co.  v.  HaUi- 
day,  127  Fed.  830;  U.  S.  r.  Gay,  (C.  C.  A.) 
95  Fed.  226;  Toledo,  etc.,  R.  Co.  r.  Con- 
tinental Trust  Co.,  (C.  C.  A.)  95  Fed. 
526;  The  Roanoke,  (C.  C.  A.)  59  Fed.  164; 
In  re  Ng.  Loy  Hoe,  53  Fed.  915;  Unter- 
meyer  t*.  Freund,  50  Fed.  80;  The  Pilot, 
{C.  C.  A.)  50  Fed.  439;  State  v.  SuHivan, 
50  Fed.  603;  The  Giles  Loring,  48  Fed. 
475;  The  Annie  S.  Cooper,  48  Fed.  704; 
Interstate  Commerce  Commission  v,  Balti- 
more, etc.,  R.  Co.,  43  Fed.  69;  The  Ullock, 
19  Fed.  211;  U.  S.  r.  Buchanan,  9  Fed. 
691. 

5.  Gardner  t\  Collins,  2  Pet.  92,  7  U.  S. 
(L.  ed.)  347.  To  the  same  effect  see 
Huidekoper  t*.  Douglass,  3  Cranch  70,  2 
U.  S.  (L.  ed.)  347.  See  further  §§  17,  21, 
26,  27. 

6.  Per  Justice  McLean  in  Denn  v.  Reid, 
10  Pet.  527,  9  U.  S.  (L.  ed.)  519,  quoted 
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23.  Mischief  of  prior  law. —  It  is  always  helpful  to  a  court  in  inter- 
preting a  statute  to  put  itself  in  the  place  of  the  legislative  body  which 
passed  it,  at  the  time  of  its  enactment,  with  a  complete  knowledge  of  the 
state  of  the  law  on  its  subject  at  that  time,  and  then  to  consider  the  evil 
which  the  statute  was  designed  to  prevent  or  remedy^  When  the  expres- 
sions used  in  a  statute  are  ambiguous,  **  there  is  no  better  way  of  dis- 
cerning its  true  meaning, '*  said  Mr.  Justice  Davis,  **  than  by  considering 
the  necessity  for  it,  and  the  causes  which  induced  its  enactment.*'®  This 
is  especially  true  in  respect  of  remedial  statutes,  so  called.®  While  a 
court  in  construing  a  penal  statute  is  not  required  to  shut  its  eyes  to 
notorious  mischiefs  which  it  was  intended  to  suppress,*®  care  must  be 
observed  not  to  extend  the  statute  to  offenses  not  embraced  within  its 
language,  merely  because  they  involve  the  same  mischief  which  the  statute 
aimed  to  suppress.** 

24.  Confltruction  in  furtherance  of  purpose. —  In  the  construction  of 
a  statute  that  exposition  ought  to  be  adopted  which  carries  into  effect  the 
true  intent  and  object  of  the  legislature  in  its  enactment.**    **  Courts  should 


with  approval  in  The  Meteor,  17  Fed. 
Cas.  Xo.  9.498. 

"  \ATien  the  will  of  the  legislature  is 
clearly  express^,  it  ought  to  be  followed 
without  regard  to  consequences.  And  a 
construction,  derived  from  a  consideration 
of  its  reason  and  spirit,  should  never  be 
resorted  to  but  where  the  expressions  are 
80  ambiguous  as  to  render  such  mode  of 
interpretation  unavoidable."  Per  Living- 
ston, J.,  in  Denn  r.  Harnden,  1  Paine  61, 

9  Fed.  Cas.  No.  4,819. 

7.  Woodward  v,  De  Graffenried,  238  U. 
S.  284,  35  S.  Ct.  764,  59  U.  S.  (L.  ed.) 
1310;  U.  S.  V,  Chavez,  228  U.  S.  525,  33 
S.  Ct.  595,  57  U.  S.  (L.  ed.)  950;  Wells 
Fargo  &  Co.  c.  Jersey  Citv,  207  Fed.  871; 
U.  S.  V,  Lewis,  192  Fed^  633;  Atlantic, 
etc.,  K.  Co.  i\  U.  S.,  (C.  C.  A.)  168  Fed. 
175;  U.  S.  V.  Williams,  159  Fed.  310; 
Brown  c.  Mann,  (C.  C.  A.)  151  Fed.  145; 
Stevens  v.  Nave-McCord,  etc.,  Co.,  \C  C. 
A;)  150  Fed.  71;  Stone  r.  Wliitridge,  (C. 
C.  A.)  129  Fed.  33;  Moffitt  v.  U.  S.,  (C. 
C.  A.)  128  Fed.  375;  Peonage  Cases,  123 
Fed.  671 ;  In  re  Clerkship  of  Circuit  Ct.,  90 
Fed.  252;  Billings  r.  U.  S.,  23  Ct.  CI.  180. 
See  also  Nudd  r.  Burrows,  91  U.  S.  426, 
23  U.  S.  (L.  ed.)  286,  an  excellent  case; 
U.  S.  r.  Eaton,.  169  U.  S.  342,  18  S.  Ct. 
374,  42  U.  S.  (L.  ed.)  767;  The  Delaware, 
161  U.  S.  474,  16  S.  Ct.  516,  40  U.  S. 
(L.  ed.)  771;  Stewart  v.  Kahn,  11  Wall. 
505^20  U.  S.   (L.  ed.)   176;  Denn  v.  Reid. 

10  Pet.  627,  9  U.  S.  (L.  ed.)  519;  Smith 
r.  Townsend,  148  U.  S.  494,  13  8.  Ct.  634, 
37  U.  S.  (L.  ed.)  533;  In  re  Mattliews, 
109  Fed.  617;  In  re  Bailev,  112  Fed.  414; 
In  re  Richards,  (C.  C.  A".)  96  Fed.  940; 
Danielson  tr.  Northwestern  Fuel  Co.,  55 
Fed.  49;  U.  S.  r.  Starn,  17  Fed.  437; 
Tuedt  r.  Carson,  13  Fed.  356;  20  Op.  Atty.- 
Gen.  187   (Miller,  1891). 

*'  It  is  important  to  look  at  the  dates 
of  the  statutes  so  that  the  imperfections 


or  mischiefs  to  which  later  statutes  are 
aimed  may  furnish  guides  for  interpreta- 
tion." Per  Treat,  J.,  in  In  re  District 
Attorney,  23  Fed.  26. 

"  Street  railroads  "  are  not  within  the 
scope  of  a  statute  regulating  railroads  if 
innocent  of  the  mischief  sought  to  be  cor- 
rected by  the  act.  Omaha,  etc.,  R.  Co.  r. 
Interstate  Com.  Com'rs,  230  U.  S.  324,  33 
S.  Ct.  890,  57  U.  S.  (L.  ed.)  1501,  revers- 
ing 191  Fed.  40. 

See,  generally,  |  43. 

8.  lievdenfeldt  v,  Daney  Gold,  etc.,  Min. 
Co.,  93  U.  S.  638,  23  U.  S.  (L.  ed.)  995. 

9.  In  re  Matthews,  109  Fed.  617. 

10.  Holy  Trinity  Church  tJ.  U.  S.,  143 
U.  S.  463,  12  S.  Ct.  511,  36  U.  S.  (L.  ed.) 
226 ;  U.  S.  V.  Sullivan,  43  Fed.  604 ;  U.  S. 
f.  Mattock,  2  Sawy.  148,  26  Fed.  Cas.  No. 
15,744. 

11.  U.  S.  t\  Chase,  135  U.  S.  261,  10 
S.  Ct.  756,  34  U.  S.  (L.  ed.)  117;  Field 
c.  U.  S.,  (C.  C.  A.)  137  Fed.  6;  U.  S. 
r.  Hewecker,  79  Fed.  64.  See  §§  103-108 
as  to  construction  of  penal  statutes. 

12.  Per  Justice  Story  in  Minor  i*.  Me- 
chanics* Bank,  1  Pet.  64,  7  U.  S.  (L.  ed.) 
47.  To  the  same  effect  see  McDougal  <?. 
McKay,  237  U.  S.  373,  35  S.  Ct.  605,  59 
U.  S.  (L.  ed.)  1001;  Williams  v,  U.  S. 
Fidelity  Co.,  236  U.  S.  549,  35  S.  Ct.  289, 
59  U.  S.  (L.  ed.)  713;  Cameron  P.  U.  S., 
231  U.  S.  710,  34  S.  Ct.  244,  58  U.  S.  (L. 
ed.)  448;  Chicago,  etc.,  R.  Co.  t".  Hall, 
229  U.  S.  511,  33  S.  Ct.  885,  57  U.  S.  (L. 
ed.)  1306;  U.  S.  f.  Anderson,  228  U.  S.  52, 
33  S.  Ct.  500,  57  U.  S.  (L.  ed.)  727;  Mc- 
Lean V.  U.  S.,  226  U.  S.  374,  33  S.  Ct.  122, 
57  U.  S.  (L.  ed.)  260;  Low  Wah  Suey 
t'.  Backus,  2-25  U.  S.  460,  32  S.  Ct.  734, 
56  U.  S.  (L.  ed.)  1165;  Robinson  v.  Balti- 
more, O.  R.  Co.,  222  U.  S.  506,  32  S.  Ct. 
114,  56  U.  S.  (L.  ed.)  288;  Texas,  etc., 
R.  Co.  V.  Abilene,  etc.,  R.  Co.,  204  U.  S. 
426,  27  S.  Ct.  350,  51  U.  S.  (L.  ed.)  553; 
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ever  lean  to  that  interpretation  of  a  statute  which  would  further  the  object 
of  the  legislation  in  preference  to  a  construction  based  on  purely  artificial 
rules."  **  An  interpretation  which  defeats  any  of  the  manifest  purposes 
of  the  statute  cannot  be  accepted.*"*    A  rearrangement  of  clauses  or  parts 


Cherokee  Intermarriage  Cases,  203  U.  S. 
76,  27  S.  Ct.  29,  61   U.  S.    (L.  ed.)    96; 
N.  Y.,  etc.,  R.  Co.  v.  Interstate  Commerce 
Com.,  200  U.  S.  361,  26  S.  Ct.  272,  50  U.  S. 
(L.  ed.)  515;  Rogers  v.  Peck,  199  U.  S.  425, 
26  S.  Ct.  87,  50  U.  S.  (L.  ed.)   256;  U.  S. 
V.  St.  Anthony  R.  Co.,  192  U.  S.  524,  24 
S.  Ct.  333.  48  U.  S.  (L.  ed.)   548;  Rhodes 
V.  Iowa,  170  U.  S.  422,  18  S.  Ct.  664,  42 
U.  S.  (L.  ed.)   1088;  In  re  Chapman,  166 
U.  S.  667,  17  S.  Ct.  677,  41  U.  S.  (L.  ed.) 
1154;  In  re  Ross,  140  U.  S.  476,  11  S.  Ct. 
897,    35    U.    S.    (L.   ed.)    581;    Unity   v. 
Burrage,  103  U.  S.  457,  26  U.  S.   (L.  ed.) 
405;    Oates    v,    Montgomery    First    Nat. 
Bank,  100  U.  S.  244,  25  U.  S.  (L.  ed.)  ^80; 
Sherman  v.  Buick,  93  U.  S.  215,  23  U.  S. 
(L.  ed.)   849;  U.  S.  t\  Hartwell,  6  Wall. 
396,    18   U.    S.    (L.    ed.)    830;    Brown   t?. 
Duchesne,  19  How.  194,  15  U.  S.   (L.  ed.) 
595;    U.   S.  V.  Atlantic   Coast  Line,   224 
Fed.  160;  U.  S.  v.  Forty  Barrels,  etc.,  of 
Coca  Cola,    (C.  C.  A.)    215  Fed.  535,  af- 
firming 191  Fed.  431;  U.  S.  v.  Missouri, 
etc.,   R.  Co.,    (C.   C.   A.)    213   Fed.    169; 
Harper  v.  Victor,  (C.  C.  A.)  212  Fed.  903; 
U.  S.  17.  J.  L.  Hopkins  &  Co.,   199  Fed. 
649;    Spokaxie  Valley  Land,   etc.,   Co.   v. 
Kootenai    County,    199    Fed.    481;    In   re 
Wyoming,  etc.,  Assoc,  198  Fed.  436;  John 
J.  Sesnon  Co.  v.  U.  S.,  (C.  C.  A.)  182  Fed. 
573;  Shulthis  t\  MacDougal,  162  Fed.  331; 
St.  Louis,  etc.,  R.  Co.  t*.  Deln,  (C.  C.  A.) 
158  Fed.   931;    Interstate  Drainage,  etc., 
Co.  tJ.  Freeborn  Co.,   (C.  C.  A.)    158  Fed. 
70;  U.  S.  V.  Hung  Chang,  (C.  C.  A.)    134 
Fed.   19,   reversing   126   Fed.   400;    In  re 
Emslie,   98  Fed.    720;    In  re  Rhoads,   98 
Fed.  399 ;  Postal  Tel.  Cable  Co.  t%  Southern 
R.  Co.,  89  Fed.  195;  Scott  v.  Latimer,  (C. 
C.  A.)  89  Fed.  846;  Malcomson  f.  Wappoo 
Mills,    86    Fed.    198;    Stryker    v.    Grand 
County,  (C.  C.  A.)  77  Fed.  576;  Wechsel- 
berg  f.  Flour  City  Nat.  Bank,  (C.  C.  A.) 
64  Fed.  95 ;  The  Giles  Loring,  48  Fed.  475 ; 
The  Lizzie  Henderson,  20  Fed.  529;  U.  S. 
r.  One  Raft  Timber,  13  Fed.  798;  Baring 
r.  Erdman,  2  Fed.  Cas.  No.  981 ;  Neurath's 
Motion,  17  Ct.  CI.  225;  Converse  i?.  U.  S., 
26  Ct.  CI.  10;  21  Op.  Atty.-Gen.  376  (Har- 
mon, 1896). 

The  purpose  of  the  law  is  the  ever  in- 
sistent consideration  in  its  interpretation. 
U.  S.  V.  Antikamnia  Chemical  Co.,  231  U. 
S.  654,  34  S.  a.  222,  58  U.  S.  (L.  ed.) 
419.     See,  generally,  §§  19,  20,  and  25. 

13.  Per  Phillips,  J.,  in  Budd  t\  Budd, 
59  Fed.  741. 

14.  U.  S.  V.  Lewis,  235  U.  S.  282,  35 
S.  Ct.  44,  59  U.  S.  (L.  ed.)  229;  Rainey 
V.  Grace,  231  U.  S.  703,  34  S.  Ct.  242,  58 
U.  S.  (L.  ed.)  445;  Swigart  v.  Baker,  229 
U.  S.  187,  33  S.  Ct.  646,  57  U.  S.  (L.  ed.) 


1143;  Hannum  v.  U.  S.,  226*  U.  S.  436,  33 
S.  Ct.  172,  57  U.  S.  (L.  ed.)  287;  Northern 
Pac.  R.  Co.  V,  Washington,  222  U.  S.  370, 
32  S.  Ct.  160,  56  U.  S.  (L.  ed.)  237;  Berry- 
man  r.  Whitman  College,  222  U.  S.  334,  32 
S.  Ct.  147,  66  U.  S.  (L.  ed.)  225,  reversing 
156  Fed.  112;  Interstate  Commerce  Com. 
f.  Delaware,  etc.,  R.  Co.,  220  U.  S.  235, 
31  S.  Ct.  392,  55  U.  S.  (L.  ed.)  448;  Pabst 
Brewing  Co,  v.  Crenshaw,  198  U.  S.  17, 
26  S.  Ct.  562,  49  U.  S.  (L.  ed.)  925; 
Keppel  V.  Tiffin  Sav.  Bank,  197  U.  S.  356, 
25  S.  Ct.  443,  49  U.  S.  (L.  ed.)  790;  Swan, 
etc.,  Co.  t?.  U.  S.,  190  U.  S.  143,  23  S.  Ct. 
702,  47  U.  S.  (L.  ed.)  984;  Erhardt  v. 
Schroeder,  155  U.  S.  134,  15  S.  Ct.  46,  39 
U.  S.  (L.  ed.)  94;  Lau  Ow  Bew  v.  U.  S., 
144  U.  S.  56,  12  S.  Ct.  517,  36  U.  S.  (L. 
ed.)  340;  Kansas,  etc.,  R.  Co.  v.  Atty.- 
Gen.,  118  U.  S.  694,  7  S.  Ct.  66,  30  U.  S. 
(L.  ed.)  281;  International  Bank  t?.  Sher- 
man, 101  U.  S.  406,  26  U.  S.  (L.  ed.)  866; 
Jennison  t?.  Kirk,  98  U.  S.  461,  26  U.  S. 
(L.  ed.)  240;  Ryan  r.  Carter,  93  U.  S. 
83,  23  U.  S.  (L.  ed.)  807;  Piatt  17.  Union 
Pac.  R.  Co.,  99  U.  S.  62,  26  U.  S.  (L.  ed.) 
424;  U.  S.  V.  Jonafl,  19  Wall.  605,  22  U.  jS. 
(L.  ed.)    177;  Home  L.  Ins.  Co.  v.  Dunn, 

19  Wall.  225,  22  U.  S.  (L.  ed.)  6«;  Stew- 
art f.  Kahn,  11  Wall.  506,  20  U.  S.  (L. 
ed.)  176;  Stockwell  t?.  U.  S.,  13  Wall.  552, 

20  U.  S.  (L.  ed.)  491;  Corbett  v.  Nutt,  10 
Wall.  477,  19  U.  S.  (L.  ed.)  976;  Silver  v. 
Ladd,  7  Wall.  226,  19  U.  S.  (L.  ed.)  138; 
Lane  County  v.  Oregon,  7  Wall.  79,  19 
U.  S.  (L.  ed.)  101;  Moore  r.  Marsh,  7 
Wall.  522,  19  U.  S.  (L.  ed.)  37;  Bronson 
V,  Rodes,  7  Wall.  263,  19  U.  S.  (L.  ed.) 
141;  Davidson  v.  Lanier,  4  Wall.  455,  18 
U.  S.  (L.  ed.)  377;  Harris  t?.  Runnels,  12 
How.  86,  13  U.  S.  (L.  ed.)  901;  Villaboloa 
V.  U.  S.,  6  How.  91,  12  U.  S.  (L.  ed.)  352; 
Wilson  V.  Rousseau,  4  How.  678,  11  U.  S. 
(L.  ed.)  1141;  Wood  v.  U.  S.,  16  Pet.  366, 
10  U.  S.  (L.  ed.)  987;  U.  S.  v.  Coombs,  12 
Pet.  82,  9  U.  S.  (L.  ed.)  1004;  Sundry 
Goods,  etc.  V.  U.  S.,  2  Pet.  367,  7  U.  S. 
(L.  ed.)  450;  Ross  v.  Doe,  1  Pet.  667,  7 
U.  S.  (L.  ed.)  302;  The  Palmyra,  12 
Wheat.  15,  6  U.  S.  (L.  ed.)  631;  Th« 
Emily,  9  Wheat.  389,  6  U.  S.  (L.  ed.)  116; 
Mutual  Assur.  Soc.  r.  Watts,  1  Wheat. 
289,  4  U.  S.  (L.  ed.)  91;  U.  S.  f>.  Blen- 
daur,  (C.  C.  A.)  128  Fed.  910,  reversing 
122  Fed.  703;  Atlantic  r.  Chattanooga 
Foundry  Co.,  (C.  C.  A.)  127  Fed.  23;  In 
re  Guggenheim  Smelting  Co.,  (C.  C.  A.) 
126  Fed.  728,  reversing  121  Fed.  153; 
Whitwell  V.  Continental  Tobacco  Co.,  (C. 
C.  A.)  125  Fed.  454;  Moch  i\  Market  St 
Nat.  Bank,  (C.  C.  A.)  107  Fed.  898;  Corn- 
ing  V.  Meade  County,  (C.  C.  A.)  102  Fed. 
60;   In  re  Emslie,    (C.  C.  A.)    102  Fed. 
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of  sentences  is  justifiable  in  order  that  a  statute  may  not  be  read  contrary 
to  its  plain  pnrpose.^^  But  it  is  competent  for  the  legislature  to  make 
an  arbitrary  exception  to  the  general  purposes  of  an  act,  and  where  this  is 
clearly  done  such  apparently  repugnant  provision  cannot  be  disregarded.^^ 
And  a  statute  worded  in  general  language  should  not  be  restricted  by 
eonstruetion  to  the  effectuation  of  the  object  leading  to  its  enactment.^''' 
26.  Implicatioxis  and  incidents. —  Where  an  act  of  Congress  prescribed  a 
rate  of  eompensation  for  **  registers  and  receivers  "  of  the  land  office, 
"  whether  in  or  out  of  office  at  the  passage  of  this  act,"  with  a  proviso 
that  "  no  register  or  receiver  shall  receive  for  his  services  during  any 
year  a  greater  comx>ensation  than  the  maximum  now  allowed  by  law/'  the 
Supreme  Court  was  of  opinion  that  the  proviso  clearly  implied  that  the 
same  rule  of  compensation  should  apply  to  their  successors  as  to  the  then 
incumbents  and  their  predecessors.  **  What  is  implied  in  a  statute,  plead- 
ing, contract,  or- will,"  said  the  court,  'Ms  as  much  a  part  of  it  as  what  is 
expressed."  ***  That  case  is  cited  more  frequently  than  any  other  to  the 
proposition  just  quoted.*^  Statutory  provision  that  a  national  bank  may 
lawfully,  after  its  failure,  *  *  deliver  special  deposits, ' '  implies  that  a  national 
bank,  as  a  part  of  its  legitimate  business,  may  receive  such  '^  special 
deposits,"  and  this  implication  is  as  effectual  as  an  express  declaration 


292;  George  t\  Riddle,  94  Fed.  693;  Davis 
r.  Bohle,  (C.  C.  A.)  92  Fed.  328;  Keene 
Five  Cent  Sav.  Bank  t;.  Lyon  County,  90 
Fed.  623;  In  re  Ng.  Ley  Hoe,  53  Fed. 
915;  U.  S.  r.  Wong  Sing,  51  Fed.  80;  In 
re  Coy,  31  Fed.  801;  Singer  Mfg.  Co.  t?. 
McCoIlock,  24  Fed.  669;  In  re  Ah  Lung, 
18  Fed.  32;  Virginia,  etc.,  Steam  Nav.  Co. 
r.  U.  S.,  Taney  420,  28  Fed.  Cas.  No. 
16,973;  U.  S.  v.  Stern,  5  Blatchf.  514, 
27  Fed.  Cas.  No.  16,389 ;  Cook  V.  Hamilton 
County,  6  McLean  120,  6  Fed.  Cas.  No. 
3,157 ;  Missouri  River  Packet  Co.  t*.  Hanni- 
bal, etc.,  R.  Co.,  1  McCrary  286;  20  Op. 
Atty.-Gen.  167   (Taft,  1891). 

"  While  the  intention  of  the  legislature 
must  be  ascertained  from  the  words  used 
to  express  it,  the  manifest  reason  and  the 
obvious  purpose  of  the  law  should  not  be 
sacrificed  to  a  literal  interpretation  of 
such  words."  Pierce  v.  Van  Dusen,  (C.  C. 
A.)   78  Fed.  696. 

15.  Werckmeister  v.  Pierce,  etc.,  Mfg. 
Co.,  63  Fed.  456. 

16.  In  re  Schallenberger,  72  Fed.  494. 

17.  U.  S.  V.  Mosley,  238  U.  S.  383,  36 
S.  Ct.  904,  59  U.  S.  (L.  ed.)   1355. 

18.  U.  S.  17.  Babbit,  1  Black  61,  17  U.  S. 
(L.  ed.)  94  [citing  Koning  v.  Bayard,  2 
Paine  251,  14  Fed.  Cas.  No.  7,924 ;  Haight 
C.  Holley,  3  Wend.  (N.  Y.)  258;  Rogers 
V.  Kneeland,  10  Wend.  (N.  Y.)  218;  Fox 
c.  Phelps,  20  Wend.  (N.  Y.)  447;  and  Com. 
Dig.,  tit.  Devise,  n.  12],  reaffirmed  in  U. 
S.  F.  Babbitt,  96  U.  S.  334,  24  U.  S.  (L. 
ed.)   480. 

See,  generally,  S  17.  And  see  §S  19-21 
as  to  departure  from  literal  construction; 
f  107  as  to  intent  as  an  implied  element  in 
statutory  offense. 


19.  For  authorities  reiterating  or  ap- 
plying the  principle,  see  Butz  v.  Musca- 
tine, 8  Wall.  581,  19  U.  S.  (L.  ed.)  490; 
Lynde  v,  Winnebago  County,  16  Wall.  13, 
21  U.  S.  (L.  ed.)  272;  Stewarts.  Kahn,  11 
Wall.  506,  20  U.  S.  (L.  ed.)  176;  U.  S. 
i\  Hodson,  10  Wall.  406,  19  U.  S.  (L.  ed.) 
937;  Croxall  v.  Shererd,  5  WaU.  268,  18 
U.  S.  (L.  ed.)  572;  Luria  i\  U.  S.,  231 
U.  S.  V.  9,  34  S.  Ct.  10,  58  U.  S.  (L.  ed.) 
101;  McHenry  r.  Alford,  168  U.  S.  672, 
18  S.  Ct.  242,  42  U.  S.  (L.  ed.)  614;  Eck- 
loff  17.  District  of  Columbia,  136  U.  S. 
241,  10  S.  Ct.  752,  34  U.  S.  (L.  ed.)  120; 
U.  S.  1?.  Corliss  Steam-Engine  Co.,  91  U.  S. 
321,  23  U.  S.  (L.  ed.)  397;  Wood  County 
17.  Lackawanna  Iron,  etc.,  Co.,  93  U.  S. 
624,  23  U.  S.  (L.  ed.)  989;  Pompton  v. 
Cooper  Union,  101  U.  S.  202,  25  U.  S. 
(L.  ed.)  803;  U.  S.  v,  Allen,  (C.  C.  A.)  179 
Fed.  13;  Thurber  t\  Miller,  (C.  C.  A.)  67 
Fed.  376;  Tod  t\  Kentucky  Union  Land 
Co.,  57  Fed.  60;  Kansas,  etc.,  R.  Co.  v, 
Pa\Tie,  (C.  C.  A.)  49  Fed.  117;  Eastern 
Tp*  Bank  v.  Vermont  Nat.  Bank,  22  Fed. 
188;  Leo  i?.  Union  Pac.  R.  Co.,  19  Fed. 
286;  McArthur  r.  Allen,  3  Fed.  318;  Na- 
tional Exch.  Bank  r.  Moore,  2  Bond  170, 
17  Fed.  Cas.  No.  10,041;  Baring  t'.  Erd- 
man,  2  Fed.  Cas.  No.  981 ;  Schenck  v.  Peay, 
21  Fed.  Cas.  No.  12,461. 

In  Union  Tel.  Co.  v.  Eyser,  19  Wall. 
427,  22  U.  S.  (L.  ed.)  43,  the  court  said: 
"  It  is  expressly  declared  that  the  super- 
sedeas bond  may  be  executed  within  sixty 
days,  and  later,  with  the  permission  of  the 
designated  judge.  It  is  not  said  when 
the  writ  of  error  shall  be  served.  Its 
issuance  must,  of  course,  precede  the  exe- 
cution of  the  bond,  and,  as  the  judge  who 
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of  the  same  thing  would  have  been.*^  A  statute  authorizing  the 
purchase  of  the  rights  and  franchises  of  a  named  company,  **  heretofore 
incorporated  by  this  state,"  is  a  clear  aflfirmation  of  the  existence  of  the 
corporation  and  of  the  possession  of  the  rights  and  franchise  conferred 
by  its  charter.**  An  appropriation  by  Congress  for  the  salary  of  a  consul 
at  a  place  where  there  has  previously  been  only  a  consular  agency  is 
sufficient  warrant  for  the  President  to  appoint  a  consul  there.^  When 
Congress  by  special  legislation  refers  a  claim  to  the  Court  of  Claims  of 
which  that  court  has  not  jurisdiction,  it  must  be  held  that  the  first  purpose 
of  the  act  is  to  confer  it.*®  **  Where  a  statute  limits  a  thing  to  be  done 
in  a  particular  mode,  it  includes  a  negative  of  any  other  mode. ' '  *"*  Where 
power  is  conferred  to  do  any  act,  it  is  to  be  construed  as  including  all 
necessary,  or  usual,  or  proper  modes  and  means  of  accomplishing  the  act.**^ 
A  county  has  power  to  issue  warrants  in  payment  of  its  debts  under  a 
provision  authorizing  payment  of  county  taxes  by  county  warrants.*® 
Express  power  granted  to  a  public  corporation  to  issue  bonds  must  be 
taken  to  authorize  bonds  in  the  usual  form  of  negotiable  securities.*'' 
Power  to  issue  bonds  is  plainly  given  to  a  county  under  statutory  authority 
to  subscribe  to  capital  stock  of  a  railroad  company,  which  subscription  is 
made  payable  in  county  bonds.***  Express  authority  to  a  railroad  cor- 
poration to  construct  a  '*  continuous  "  line  from  a  point  on  one  side  of 
a  river  to  a  town  on  the  other  confers  authority  to  construct  a  railroad 
bridge  across  the  river.*** 

Even  in  a  criminal  case  it  has  been  declared  that  *'  a  statute  often 
speaks  as  plainly  by  inference,  and  by  means  of  the  purpose  which  under- 
lies the  enactment,  as  in  any  other  manner,  and  whenever  it  appears  by 
necessary  inference  from  what  is  expressed,  that  a  given  act  or  acts  are 
opposed  to  the  policy  of  the  law,  and  will  defeat  its  purpose,  or  the  object 
had  in  view  by  the  legislature,  such  acts  should  be  held  to  be  thereby 
prohibited. ''»<> 

While  it  is  true  that  courts  may  in  certain  cases  impute  a  legislative 
intent  not  expressed  with  perfect  clearness,  where  the  words  used  import 
such  intent,  either  necessarily  or  by  a  plain  and  manifest  implication. 


signs  the  citation  is  stiH  required  to  tafce 
the  bond,  we  think  it  is  sufficiently  im- 
plied that  it  may  be  served  at  any  time 
before,  or  simultaneously  with,  tne  filing 
of  the  bond." 

A  provision  that  certain  officers  "  shall 
receive  no  other  pay  or  compensation  than 
is  now  allowed  them  by  law,"  sufficiently 
implies  that  they  are  to  receive  no  less. 
Whiting  V.  U.  S.,  35  Ct.  CI.  29i. 

20.  Carlisle  First  Nat.  Bank  v.  Graham, 
100  U.  S.  703,  25  U.  S.  (L.  ed.)  750. 

21.  Davis  f.  Gray,  16  Wall.  223,  21  U. 
S.  (L.  ed.)  447. 

22.  Sampson  t\  U.  S.,  30  Ct.  CI.  365. 

23.  Gumming  v.  U.  S.,  22  Ct.  CI.  344. 

24.  Raleigh,  etc.,  Co.  r.  Reid,  13  WsAl, 
^70,  20  U.  S.  (L.  ed.)  570.  See  also  U.  S. 
t?.  O'Connor,  31  Fed.  451;  Lender's  Case, 
7  Ct.  CI.  530. 

25.*  17  Op.  Atty.-Gen.  101  (MacVeagh, 
1«1)  ;  Budd  V.  Budd,  59  Fed.  741;  Custer 
Countv  V.  Anderson,  (C.  C.  A.)  68  Fed. 
344. 


Where  a  statute  authorizes  the  building 
of  vessels  by  the  navy  department,  but 
makes  no  provision  for  procuring  the  nec- 
essary plans  and  specifications  therefor, 
it  is  to  be  construed  as  impliedly  author- 
izing the  head  of  the  department  to  pro- 
cure such  plans  and  specifications  in  the 
mode  and  manner  which  he  shall  deem 
best.  18  Op.  Atty.-Gen.  244  (Garland, 
1885), 

26.  Little  Rock  v.  U.  S.,  (C.  C.  A.)  103 
Fed.  420. 

27.  Ashley  v.  Presque  Isle  County,  (0. 
C.  A.)   60  Fed.  67. 

28.  Wilson  Countv  v.  National  Bank, 
103  U.  S.  770,  26  U.  S.  (L.  ed.)  488; 
Gelpcke  v.  Dubuque,  1  Wall.  220,  17  U.  S. 
(L.  ed.)  520. 

29.  Hughes  v.  Northern  Pac.  R.  Co.,  18 
Fed.  106. 

30.  Per  Thayer,  J.,  in  U.  S.  V.  O'Con- 
nor, 31  Fed.  451. 
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"  it  wotdd  be  a  dangerous  exercise  of  judicial  authority,  not  to  be  justified 
by  any  consideration,  for  a  court  to  declare  a  law  by  the  imputation  of 
intent,  when  the  words  used  do  not  import  it,  either  necessarily  or  by  plain 
implication,  and  when  all  the  surroundings  of  the  enactment  clearly  show 
that  the  construction  claimed  could  not  have  been  within  the  legislative 
thought.  "»i 

26.  Avoidance  of  judicial  legislation:  generally. — ^Where  the  legis- 
lature has  made  no  exception  to  the  positive  terms  of  a  general  statute,  the 
conclusive  presumption  is  that  it  intended  to  make  none,  and  it  is  not  the 
province  of  the  courts  to  do  so.**  For  example,  it  is  not  within  the  proper 
sphere  of  judicial  power  to  import  into  a  statute  providing  that  a  class  of 
actions  shall  abate  by  the  death  of  a  party  an  exception  in  favor  of  certain 
actions  belonging  to  that  class.**  Courts  cannot  engraft  on  a  statute  of 
limitations  an  exception  which  the  statute  does  not  contain.**  A  court 
will  not  declare  a  usurious  contract  of  loan  utterly  void  where  the  statute 
merely  prescribes  a  loss  oif  interest  or  other  penalty  for  violation  of  the 


81.  Per  Hawley,  D.  J.,  m  Massachusetts 
L.  &  T.  Co.  r.  Hamilton,  (C.  C.  A.)  88 
Fed.  596. 

82.  Louisville,  etc.,  R.  Co.  t\  Mottley, 
219  U.  S.  467,  31  S.  Ct.  265,  55  U.  S.  (L. 
ed.)  297;  Haas  i\  Henkel,  216  U.  S.  462, 
30  S.  Ct.  249,  54  U.  S.  (L.  ed.)  569; 
American  Exp.  Co.  c.  TJ.  S.,  212  U.  S.  522, 
29  S.  Ct.  315,  53  U.  S.  (L.  ed.).635; 
Hvde  r.  Shine,  199  U.  S.  62,  25  S.  Ct.  760, 
50  U.  S.  (L.  ed.)  90;  Holden  r.  Stratton, 
198  U.  S.  202,  25  S.  Ct.  656,  49  U.  S.  (L. 
ed.)  1018;  U.  S.  r.  Trans-Missouri  Freight 
Assoc.,  166  U.  S.  340,  17  S.  Ct.  540,  41 
U.  S.  (L.  ed.)  1007;  Farrington  v,  Ten- 
nessee, 95  U.  S.  689,  24  U.  S.  (L.  ed.)  558; 
BaUey  v,  Magwire,  22  WaU.  228,  22  U.  S. 
(L.  ed.)  850;  Morton  t;.  Nebraska,  21 
Wall.  671.  22  U.  S.  (L.  ed.)  639;  The 
Cherokee  Tobacco,  11  Wall.  620,  20  U.  S. 
(L.  ed.)  227;  U.  S.  v.  Anderson,  9  Wall. 
65,  19  U.  S.  (L.  ed.)  615;  Maxwell  v. 
Moore,  22  How.  191,  16  U.  S.  (L.  ed.) 
251;  Kalloway  v.  Finley,  12  Pet.  264,  9 
U.  S.  (L.  ed.)  1079;  Young  v.  Alexandria 
Bank,  4  Cranch  397,  2  U.  S.  (L.  ed.)  655; 
U.  S.  r.  Missouri,  etc.,  R.  Co.,  213  Fed. 
169;  U.  S.  f.  Lumber  Co.,  (C.  C.  A.)  202 
Fed.  700;  Wabash  R.  Co.  t?.  U.  S.,  (C.  C. 
.\.)  178  Fed.  5;  Atlantic,  etc.,  R.  Co.  p. 
U.  S.,  (C.  C.  A.)  168  Fed.  175,  affirming 
153  Fed.  918;  U.  S.  ».  Musgrave,  160  Fed. 
700;  U.  S.  V.  Colorado,  etc.,  R.  Co.,  (C.  C. 
A.)  157  Fed.  321;  Cella,  etc.,  Co.  r.  Boh- 
linger,  (C.  C.  A.)  147  Fed.  419;  U.  S.  v, 
York,  131  Fed.  323;  Southern  R.  Co.  t?. 
Machinists'  Local  Union  No.  14,  111  Fed. 
57;  Hanifen  r.  Price,  96  Fed.  435;  In  re 
Baumann,  96  Fed.  946;  Pearsall  r.  Great 
Northern  R.  Co.,  73  Fed.  940;  Shreve  f?. 
Cheesman,  (C.  C.  A.)  69  Fed.  789,  con- 
struing a  state  statute  providing  for  the 
payment  of  all  costs  by  a  defeated  party ; 
Superior  v.  Norton,  (C.  C.  A.)  63  Fed. 
363;  U.  S.  r.  Sullivan,  43  Fed.  605.  hold- 
ing that  "  any  vessel "  in  a  penal  statute 
included  both   foreign  and   domestic   ves- 


sels; The  Garden  City,  26  Fed.  774;  Farm- 
ers' L.  &  T.  Co.  f.  Oregon,  etc.,  R.  Co.,  24 
Fed.  410;  Matter  of  Goldschmidt,  3  Ben. 
385,  10  Fed.  Cas.  No.  5,520,  where  the 
court  said :  "  The  whole  includes  all  the 
parts  and  any  one  and  every  one  of  the 
parts;  "  Rodgers  v.  U.  S.,  36  Ct.  CI.  280; 
Byrnes's  Case,  3  Ct.  CI.  195,  holding  that 
an  alien  could  avail  himself  of  the  remedy 
provided  by  the  abandoned  or  captured 
property  act  which  was  therein  given  to 
"  any  person ;  "  Harrison  v.  U.  S.  20  Ct. 
CI.  122,  holding  that  Rev.  Stat.  U.  S., 
§  4739,  which  authorized  the  Secretary  of 
the  Interior  to  strike  from  the  pension 
roll  "  the  name  of  any  person  "  wnenever 
it  appears  "  that  such  name  was  put  upon 
such  roll  through  false  or  fraudulent  rep- 
resentation," includes  all  pensioners.  See 
also  Sturges  v,  Crowninshield,  4  Wheat. 
202,  4  U.  S.  (L.  ed.)  529,  where  Chief 
Justice  Marshall  said :  "  It  would  be  dan- 
gerous in  the  extreme  to  infer  from 
extrinsic  circiunstances,  that  a  case  for 
which  the  words  of  an  instrument 
expressly  provide  shall  be  exempted  from 
its  operation." 

See  §§  19-21  as  to  departure  from  lit- 
eral construction. 

33.  Webber  v,  St.  Paul  City  R.  Co.  (C. 
C.  A.)   97  Fed.  142. 

34.  Amy  v.  Watertown,  130  U.  S.  320,  9 
S.  Ct.  537,  32  U.  S.  (L.  ed.)  953;  Ken- 
dall t\  U.  S.,  107  U.  S.  123,  2  S.  Ct.  277, 
27  U.  S.  (L.  ed.)  437;  Alabama  State 
Bank  t\  Dalton,  9  How.  629,  13  U.  S.  (L. 
ed.)  242;  M'lver  v.  Ragan,  2  Wheat.  29, 
4  U.  S.  (L.  ed.)  175;  Irvine  t\  Elliott, 
203  Fed.  82;  Schauble  t?.  Schulz,  (C.  C. 
A.)  137  Fed.  389;  In  re  Oliver,  109  Fed. 
784;  Murray  t;.  Chicago,  etc.,  R.  Co.,  (C. 
C.  A.)  92  Fed.  868;  Wrightman  v.  Boone 
County,  (C.  C.  A.)  88  Fed.  436;  U.  S.  V. 
American  Lumber  Co.,  80  Fed.  309;  Muse 
f.  Arlington  Hotel  Co.,  68  Fed.  649;  Mad- 
den V.  Lancaster  County,  (C.  C.  A.)  65 
Fed.  195;   Morgan  r.  Bes  Moines,   (C.  C. 
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statute ;  the  court  cannot  add  to  the  penalties  declared  by  the  law.**^  The 
priority  given  by  act  of  Congress  to  claims  by  the  United  States  against 
the  estates  of  insolvent  debtors  cannot  be  made  by  judicial  legislation  to 
3aeld  to  the  claims  of  any  other  creditors,  however  high  may  be  the  dignity 
of  their  debts.^®  Quoting  the  language  of  the  statute  in  such  cases  is 
usually  the  strongest  argument  that  can  be  made  against  an  illegitimate 
construction.  Thus,  where  an  act  of  Congress  to  prevent  frauds  upon  the 
treasury  declared  void  all  transfers  and  assignments  of  claims  against  the 
United  States  except  in  certain  cases,  '*  or  any  part  or  any  share  of  or 
interest  therein, ' '  and  it  was  held  that  the  transfer  of  a  portion  of  a  claim 
by  means  of  a  bill  of  exchange  was  void,  the  court  said:  **  The  statute 
meets  us  at  every  turn  with  its  inexorable  announcement  that  every 
authority  to  receive  any  part  of  such  a  claim  *  shall  be  absolutely  null  and 
void.'  "*''  The  court  has  no  right  to  insert  words  and  phrases,  so  as  to 
incorporate  in  the  statute  a  new  and  distinct  provision.^®  **  No  mere 
omission,  no  mere  failure  to  provide  for  contingencies,  which  it  may  seem 
wise  to  have  specifically  provided  for,  justify  any  judicial  addition  to  the 
language  of  the  statute.*' ^'^  '*  It  is  not  for  the  court  to  say,  where  the 
language  of  the  statute  is  clear,  that  it  shall  be  so  construed  as  to  embrace 
cases  because  no  good  reason  can  be  assigned  why  they  were  excluded  from 
its  provisions. "  *®    In  a  case  where  the  Supreme  Court  was  called  upon  to 


A.)  60  Fed.  208;  Cross  v.  U.  S.,  4  Ct.  CI. 
278;  U.  S.  r.  Maillard,  4  Ben.  459,  26 
Fed.  Cas.  No.  15,709;  The  Sam  Slick,  2 
Curt.  480,  21  Fed.  Cas.  No.  12.282;  U.  S. 
V.  Brown,  2  Lowell  267,  24  Fed.  Cas.  No. 
14,665;  Meeks  V.  Vassault,  3  Sawy.  217, 
16  Fed.  Cas.  No.  9,393;  McComb  v.  Brodie, 
1  Woods  153,  15  Fed.  Cas.  No.  8,708. 

But  it  was  held  that  statutes  of  limi- 
tation did  not  run  during  the  civil  war 
against  a  party  residing  out  of  the  insur- 
gent states,  so  as  to  preclude  his  remedy 
for  a  debt  against  a  person  residing  in 
one  of  them.  Hanger  r.  Abbott,  6  Wall. 
532,  18  U.  S.  (L.  ed.)  939.  Nor  did  they 
rim  against  the  right  of  a  party  to  appeal, 
under  similar  circumstances,  from  an  in- 
ferior federal  court  to  the  Supreme  Court. 
Tlie  Protector,  9  Wall.  687,  19  U.  S.  (L. 
ed.)   812. 

35.  De  Wolf  V.  Johnson,  10  Wheat.  392, 
6  U.  S.  (L.  ed.)  343;  Gates  r.  Montgomery 
First  Nat.  Bank,  100  U.  S.  250,  25  U.  S. 
(L.  ed.)  580;  National  Exch.  Bank  r. 
Moore,  2  Bond  170,  17  Fed.  Cas.  No. 
10,041. 

36.  U.  S.  V.  Duncan,  4  McLean,  607,  25 
Fed.  Cas.  No.  15,003;  Lewis  v.  U.  S.,  92 
U.  S.  618,  23  U.  S.  (L.  ed.)  513;  Thelus- 
son  f.  Smith,  2  Wheat.  425,  4  U.  S.  (L. 
ed.)   271. 

37.  Floyd  Acceptance  Case,  1  Ct.  CI. 
289. 

38.  Petri  v.F.  E.  Creelman  Lumber  Co., 
199  U.  S.  487,  26  S.  Ct.  133,  50  U.  S.  (L. 
ed.)  281;  Folsom  r.  U.  S.,  160  U.  S.  127, 
16  S.  Ct.  222,  40  U.  S.  (L.  ed.)  363; 
Thornley  v.  U.  S.,  113  U.  S.  315,  5  S.  Ct. 
191,  28  U.  S.  (L.  ed.)  999;  U.  S.  v.  Temple, 
105  U.  S.  99,  26  U.  S.   (L.  ed.)    967;   In- 


ternational Bank  v.  Sherman,  101  U.  S. 
406,  25  U.  S.  (L.  ed.)  866;  U.  S.  v.  Fox, 
95  U.  S.  673,  24^U.  S.  (L.  ed.)  538;  Leaven- 
worth, etc.,  R.  Co.  V.  U.  S.,  r2  U.  S.  751, 
23  U.  S.  (L.  ed.)  634;  U.  S.  r.  Union 
Pac.  R.  Co.,  91  U.  S.  85,  23  U.  S.  (L.  ed.) 
224;  Doe  r.  Considine,  6  WaU.  480,  18 
U.  S.  (L.  ed.)  869;  Minis  v.  U.  S.,  15  Pet. 
447,  10  U.  S.  (L.  ed.)  791;  Bamitz  r. 
Casey,  7  Cranch  468,  3  U.  S.  (L.  ed.)  4a3; 
Northern  Pac.  R.  Co.  v.  U.  S.,  (C.  C.  A.) 
213  Fed.  162;  Peoples  U.  S.  Bank  v,  Good- 
win, 162  Fed.  937;  U.  S.  t-.  Chicago,  etc., 
R.  Co.,  151  Fed.  84;  U.  S.  r.  Riggs,  (C  C. 
A.)  136  Fed.  583;  Guffey  v.  Alaska,  etc., 
Co.,  (C.  C.  A.)  130  Fed.  271;  In  re  Scott, 
126  Fed.  981;  In  re  Guggenheim  Smelt- 
ing Co.,  (C.  C.  A.)  126  Fed.  728,  reversing 
121  Fed.  153;  Union,  etc.,  Ins.  Co.  r. 
Champlin,  (C.  C.  A.)  116  Fed.  868;  U.  S. 
V.  Hewecker,  79  Fed.  64;  National  Mach. 
Co.  r.  Wheeler,  etc.,  Mfg.  Co.,  72  Fed.  199; 
Murphy  v.  U.  S.,  68  Fed.  911;  Northern 
Pac.  R.  Co.  V.  Sanders,  46  Fed.  249,  47 
Fed.  604;  Meyer  v.  Herrera,  41  Fed.  67; 
Schwerin  v.  North.  Pac.  R.  Co.,  36  Fed. 
712;  Virginia  Coupon  Cases,  25  Fed.  645; 
U.  S.  r.  Bassett,  2  Story  403,  24  Fed.  Cas. 
No.  14,539;  Griffin's  Case,  13  Ct.  CI.  258. 

39.  U.  S.  V.  Goldenberg,  168  U.  S.  103, 
18  S.  Ct.  3,  42  U.  S.  (L.  ed.)  394;  Soliss 
r.  General  Electric  Co.,  (C.  C.  A.)  213 
Fed.  204;  23  Op.  Atty.-Gen.  421.  See 
also  Rosencrans  v.  U.  S.,  165  U.  S.  263,  17 
S.  Ct.  302,  41  U.  S.  (L.  ed.)  708;  In  re 
Wise,  93  Fed.  445;  U.  S.  V.  Stam,  17 
Fed.  438. 

40.  Denn  v.  Reid,  10  Pet.  527,  9  U.  S. 
(L.  ed.)  619;  Bate  Refrigerating  Co.  t. 
Sulzberger,  157  U.  S.  36,  15  S.  Ct.  508,  39 
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eonstrue  a  federal  statute  in  which  the  words  *'  lands  claimed  under  any 
foreign  grant  or  title  "  occurred,  it  was  contended  that  the  word  '*  law- 
fuUy  "  should  be  placed  before  **  claimed/'  but  the  court  said  there  is 
no  authority  to  import  a  word  into  a  statute  in  order  to  change  its 
meaning** 

27.  ''It  would  have  been  so  easy  to  say  so." — Where  the  charter  of 
a  railroad  company  exempted  the  capital  stock  from  taxation  ''  for  ten 
years  after  the  completion  of  said  road,"  it  was  held  that  the  benefit  of 
the  exemption  began  only  with  the  completion  of  the  road.  **  If  the  legis- 
lature had  intended  to  limit  the  end  only,  and  not  the  beginning,  of  the 
exemption,"  said  the  court,  **  its  purpose  could  have  been  easily  expressed 
by  saying  *  until  '  instead  of  *  for,'  so  as  to  read  *  until  ten  years  after 
completion/  leaving  the  exemption  to  begin  immediately  upon  the  granting 
of  the  charter/'  **  And  in  a  case  where  it  was  held  that  depositing  in  the 
mail  an  obscene  letter,  sealed  and  addressed,  was  not  made  criminal  by  a 
statute  which  prohibited  the  mailing,  among  other  things,  of  an  obscene 
"  writing,"  the  court  said :  *'  We  do  not  think  it  a  reasonable  constructioa 
of  the  statute  to  say  that  the  vast  mass  of  postal  matter  known  as  *  letters  ' 
was  intended  by  Congress  to  be  expressed  in  a  term  so  general  and  vague 
as  the  word  *  writing,'  when  it  would  have  been  just  as  easy,  and  also  in 
strict  accordance  with  all  its  other  postal  laws  and  regulations,  to  say 
*  letters  "  when  letters  were  meant."**  Upon  like  reasoning,  where  a 
special  act  authorized  the  Court  of  Claims  to  investigate  a  claim  for  breach 
of  an  express  contract,  "  and  to  ascertain  and  adjudge  the  amount  equi- 
tably due,  if  any,  for  such  loss  and  damage,"  it  was  held  that  interest, 
not  having  been  stipulated  for  in  the  contract,  could  not  be  awarded.** 
And  in  numerous  other  cases  a  proposed  construction  which  would  unwar* 
rantably  contract  or  expand  the  meaning  of  the  legislature  has  been 
rejected  by  the  court  upon  the  declared  presumption  that  the  legislature 
would  have  expressed  what  '*  it  would  have  been  easy  to  say  "  had  there 
been  such  an  intention.**    But  the  facility  with  which  the  legislature  might 


U.  S.  (L.  ed.)  601;  Merritt  r.  Welsh,  104 
U.  S.  704,  26  U.  S.  (L.  ed.)  896;  U.  S.  v. 
Shing  Shun,  173  Fed.  844;  U.  S.  v.  Wood, 
127  Fed.  171;  Grace  v.  Collector  of  Cus- 
toms, etc.,  (C.  C.  A.)  79  Fed.  318;  In  re 
Dana,  68  Fed.  904. 

••  In  the  construction  of  a  statute  words 
cannot  he  added  thereto  for  the  purpose 
of  supplying  an  omission  which,  on  merely 
oonjectural  grounds,  it  is  thought  to  have 
been  inadvertently  made."  17  Op.  Atty.- 
Gen.  6.5   (MacVeigh,  1881). 

41.  Newhall  V.  Sanger,  92  U.  S.  765,  23 
U.  S.  (L.  ed.)  769.  In  a  similar  case 
Judge  Brewer  said :  **  Of  course  it  is 
familiar  learning  that  a  word  may  be  in- 
terpolated or  suppressed  if  it  be  necessary 
to  make  the  language  harmonize  with  the 
obvious  intent  of  the  lawmaker.  But  I 
know  of  no  rule  of  construction  which  per- 
mits us  to  beg  the  intent,  and  then  to  in- 
terpolate or  suppress  a  word  to  carry  out 
Buch  intent.  Rather  it  is  to  be  presumed 
that  the  very  language  was  used  which 
expresses  the  intent."  Northern  Pac.  R. 
Oo.  r.  U.  8.,  36  Fed.  287. 


42.  Vicksburg,  etc.,  R.  Co.  i*.  Dennis,  116 
IT.  S.  669.  6  S.  Ct.  625,  29  U.  S.  (L.  ed.) 
770. 

43.  IT.  S.  V.  Chase,  135  U.  S.  259,  10  S. 
a.  756.  34  U.  S.  (L.  ed.)   117. 

44.  Tillson  v.  U.  S.,  100  U.  S.  46,  25 
U.  S.  (L.  ed.)  543,  where  the  court  said: 
"We  have  no  doubt  it  was  the  wish  of 
those  who  procured  the  passage  of  the 
special  statute  under  which  the  Court  of 
Claims  took  jurisdiction  of  this  suit,  to 
obtain  from  Congress  authority  for  that 
court,  to  give  a  judgment  against  the 
United  States  at  least  for  interest  in  case 
it  should  be  found  that  payments  on  the 
contracts  held  by  the  claimants  had  been 
unreasonably  delayed.  But  if  Congress 
had  desired  to  grant  such  authority,  it 
would  have  been  easy  to  have  said  so  in 
express  terms;  and  because  it  did  not  say 
so,  we  are  led  irresistibly  to  the  conclu- 
sion that  it  did  not  intend  to  give  any 
such  power.*' 

45.  Baltimore,  etc.,  R.  Co.  r.  Grant,  98 
U.  S.  40:^,  25  U.  S.  (L.  ed.)  231;  U.  S.  v. 
Detroit  First  Nat.  Bank,  234  U.  S.  245, 
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have  expressed  itself  more  appropriately  or  more  directly  will  not  author- 
ize a  court  to  disregard  the  natural  sense  of  the  words  actually  used.**^ 

28.  Govemment  as  impliedly  within  statute. —  It  is  a  principle  in 
English  law  that  '*  where  an  act  of  Parliament  is  made  for  the  public 

34  S.  Ct.  846,  58  U.  S.  (L.  ed.)  1298; 
Tiger  r.  Western  Inv.  Co.,  221  U.  S.  286, 
31  S.  Ct.  578,  55  U.  S.  (L.  ed.)  738;  White 
r.  U,  S.,  191  U.  S.  545,  24  S.  Ct.  171,  48 
U.  S.  (L.  ed.)  295;  U.  S.  v.  New  York, 
160  U.  S.  612,  16  S.  Ct.  402,  40  U.  S.  (L. 
ed.)  551;  Ciough  r.  Curtis,  134  U.  S.  369, 
10  S.  Ct.  573,  33  U.  S.  (L.  ed.)  945;  Burke 
r.  Southern  Pac.  R.  Co.,  222  Fed.  97 ;  U.  S. 
V.  Shock,  187  Fed.  862;  City  Realty  Co. 
f.  S.  R.  H.  Robinson  Contracting  Co.,  183 
Fed.  176;  Perkins  Co.  v.  U.  S.,  180  Fed. 
935;  Covin  v.  Chicago,  132  Fed.  848.  See 
also  U.  S.  f.  Barringer,  188  U.  S.  583,  23 
S.  Ct.  405,  47  U.  S.  (L.  ed.)  602,  20  Op. 
Atty.-Gen.  503;  Allen  r.  Clarke,  (C.  C.  A.) 
126  Fed.  738,  affirming  114  Fed.  374;  Far- 
rington  v.  Tennessee,  95  U.  S.  689,  24  U. 
S.  (L.  ed.)  558,  where  the  court,  con- 
struing in  favor  of  a  corporation,  said: 
"  If  it  was  intended  to  make  the  exception 
claimed  from  the  universality  of  the  ex- 
emption as  expressed,  it  would  have  been 
easy  to  say  so,  and  it  is  fairly  to  be  pre- 
sumed this  would  have  been  done;  "  St. 
Louis  Nat.  Bank  v.  Matthews.  98  U.  S. 
627,  25  U.  S.  (L.  ed.)  188,  where  the  court 
said:  "If  Congress  so  meant,  it  would 
have  been  easy  to  say  so,  and  it  is  hardly 
to  be  believed  that  this  would  not  have 
been  done;  "  U.  S-  v.  Koch,  40  Fed.  262, 
where  the  court  said  that  "  if  Congress 
had  intended,"  etc.,  "  it  was  very  easy  to 
say  so;  its  silence  in  this  respect  is  cogent 
evidence  that  it  did  not  understand  or 
intend,"  etc.;  Louisville  Trust  Co.  r.  Cin- 
cinnati, 73  Fed.  726,  where  the  court, 
holding  that  a  certain  right  was  not  con- 
ferred in  the  charter  of  a  railway  com- 
pany, said :  *'  If  such  was  the  intention 
of  the  legislature,  it  would  have  been 
easy  to  express  it;  "  Parker  v.  U.  S.,  22 
Ct.  CI.  104,  where  the  court  said:  "Had 
Congress  wished  to  repay,  ♦  •  ♦  what 
more  easy  than  to  have  said  so?"  21  Op. 
Atty.-Gen.  418,  where  Acting  Attorney- 
General  Whitney  said :  "  Had  they 
[members  of  Congress]  so  intended,  it 
would  have  been  easy  to  say  so;  "  In  re 
Drake,  114  Fed.  232,  where  the  court  said: 
"  If  the  intent  w^as  to  limit  ♦  ♦  •  it 
could  easily  have  been  done;  "  Turner  v. 
Turner,  108  Fed.  789,  where  the  court 
said :  "  If  Congress  intended  to  include 
money  decreed  for  the  support  of  the  wife 
and  child,  it  would  have  been  easy  to  have 
used  the  words  'debts  and  duties,'  in- 
stead of  '  debts ;  '  and  therefore  a  dis- 
charge in  bankruptcy  was  held  not  to  re- 
lease the  bankrupt  from  the  obligation 
imposed  by  such  decree;  "  Harrington  t\ 
Herrick,  (C.  C.  A.)  64  Fed.  471,  where 
the  court  said:      "If  this  had  been  the 


intention,  surely  it  would  have  been  clearly 
expressed;  "  Moore  v.  American  Transp. 
Co.,  24  How.  38,  16  U.  S.  (L.  ed.)  674, 
where  the  court  said :  "  If  Congress  in- 
tended to  have  excluded  them  *  *  *  it 
would  have  been  most  natural  and  reason- 
able, and  indeed  almost  a  matter  of  course, 
to  have  referred  to  them  by  a  more  specific 
designation;  "  Grace  v.  Collector  of  Cus- 
toms, etc.,  (C.  C.  A.)  79  Fed.  319,  where 
the  court  said :  "  If  such  was  the  inten- 
tion of  Congress,  it  is  fair  to  presume  the 
words  would  have  been  inserted  in  the  ap- 
propriate place  to  accomplish  such  a  re- 
sult; "  Shaw  V,  Railroad  Co.,  101  U.  S. 
565,  25  U.  S.  (L.  ed.)  892,  where  the  court 
said :  "If  these  were  intended,  surely 
the  statute  would  have  said  something 
more,"  etc.;  Austin  v.  U.  S.,  156  U.  S. 
432,  15  S.  Ct.  167,  39  U.  S.  (L.  ed.)  206, 
where  the  cour*  said :  "  If  such  had  been 
the  intention  of  Congress,  no  reason  sug- 
gests itself  why  Congress  should  not  have 
unequivocally  said  so;  "  In  re  Downing, 
(C.  C.  A.)  56  Fed.  474,  where  the  court 
said :  "  If  Congress  had  not  intended  to 
place  the  duty  on  vermilion  red  of  all 
kinds,  that  purpose^ could  have  been  readily 
expressed;  and  we  cannot  doubt  it  would 
have  been  expressed  by  placing  it  upon 
*  vermilion  red  containing  quicksilver '  in- 
stead of  upon  '  vermilion  red,  and  all 
colors  containing  quicksilver;  *"  Strode  t?. 
Stafford  Justices,  1  Brock.  162,  23  Fed. 
Cas.  No.  13,537,  where  Chief  Justice 
Marshall  said :  "  It  is  probable,  had  a 
more  extended  operation  been  intended, 
some  terms  would  have  been  used  indica- 
tive of  that  intention."  See  also  Ryan  v. 
Carter,  93  U.  S.  83,  23  U.  S.  (L.  ed.)  807; 
Tompkins  v.  Little  Rock,  etc.,  R.  Co.,  125 
U.  S.  127,  8  S.  Ct.  762,  31  U.  S.  (L.  ed.) 
615;  U.  S.  V.  Ryder,  110  U.  S.  739,  4 
S.  Ct.  196,  28  U.  S.  (L.  ed.)  308;  Leaven- 
worth, etc.,  R.  Co.  V,  U.  S.,  92  U.  S.  744, 
23  U.  S.  (L.  ed.)  634;  Butz  v.  Muscatine, 
8  Wall.  580,  19  U.  S.  (L.  ed.)  490;  The 
Cherokee  Tobacco,  11  Wall.  620,  20  U.  S. 
(L.  ed.)  227;  James  t*.  Milwaukee,  16 
Wall.  161,  21  U.  S.  (L.  ed.)  267;  U.  S. 
r.  Anderson,  9  Wall.  66,  19  U.  S.  (L.  ed.) 
615;  Lawrence  v.  Allen,  7  How.  796,  12 
U.  S.  (L.  ed.)  914;  Northern  Pac.  R.  Co. 
i\  Dudley,  85  Fed.  86;  In  re  Baker,  96  Fed. 
957;  In  re  Baumann,  96  Fed.  948;  Steele 
!?.  Buel,  (C.  C.  A.)  104  Fed.  970;  U.  S. 
r.  Slazenger,  113  Fed.  525;  Ew  p.  Bvers, 
32  Fed.  409;  UUman  tJ.  Meyer,  10  Fed. 
243;  Ilairs  Case,  17  Ct.  CI.  46. 

46.  Thus,  in  U.  S.  v,  Fisher,  2  Cranch 
358,  2  U.  S.  (L.  ed.)  304,  the  United 
States  was  held  entitled  to  priority  of 
payment   out   of   the   insolvent   estate  of 
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good,  as  for  the  advancement  of  religion  and  justice,  or  to  prevent  injury 
and  wrong,  the  king  is  bound  by  such  act,  though  not  particularly  named 
therein ;  but  where  a  statute  is  general,  and  thereby  any  prerogative,  right, 
title,  or  interest  is  divested  or  taken  from  the  king,  in  such  case  the  king 
is  not  bound,  unless  the  statute  is  made  to  extend  to  him  by  express 
words.''*''  And  in  this  country,  **  where  the  government  is  not  expressly 
or  by  necessary  implication  included,  it  ought  to  be  clear  from  the  nature 
of  the  mischiefs  to  be  redressed,  or  the  language  used,  that  the  government 
itself  was  in  contemplation  of  the  legislature  before  a  court  of  law  would 
be  authorized  to  put  such  an  interpretation  on  any  statute.'*'*®  A  con- 
struction whereby  the  government  relinquishes  any  right,  privilege,  title, 
or  interest  is  unwarranted  unless  demanded  by  this  most  explicit  verbiage 
or  by  irresistible  implication.*®  Thus,  the  government  is  not  within  the 
rule  that  where  a  statute  creates  a  right  and  provides  a  remedy  for  its 
enforcement,  such  remedy  is  exclusive  of  all  common-law  remedies.*^^ 
Where  a  bankruptcy  act  provided  that  a  discharge  should  release  the 
bankrupt  '*  from  all  debts,"  etc.,  the  United  States  were  not  barred  by 
the  debtor's  discharge.^*  *'  The  United  States,  asserting  rights  vested  in 
them  as  a  sovereign  government,  are  not  bound  by  any  statute  of  limita- 
tions, unless  Congress  has  clearly  manifested  its  intention  that  they  should 
be  so  bound.  "^*  But  where  an  act  of  Congress  provided  that  a  suit  by 
the  United  States  should  be  tried  and  adjudicated  as  a  suit  between  private 
parties,  it  was  deemed  that  the  lapse  of  time  or  the  bar  of  the  statute  of 
limitations  should  have  the  same  effect  as  in  a  suit  between  such  parties.*^ 


any  debtor,  although  the  statute  provided 
for  priority  "where  any  revenue  officer 
or  other  person  hereafter  becoming  in- 
debted to  the  United  States  by  bond  or 
otherwise  shall  become  insolvent,"  and 
counsel  argued  that  the  natural  mode  of 
expressing  an  intent  to  include  all  debtors 
would  have  been  "  any  person  indebted  to 
the  United  States."  See  §  18  as  to  awk- 
ward or  inartistic  language. 

47.  Per  Justice  Clifford,  in  U.  S.  v. 
Herron,  20  Wall.  255,  22  U.  S.  (L.  ed.) 
275,  where  the  opinion  continues  as  fol- 
lows :  *'  Acts  of  Parliament,  says  Chitty 
on  Prerogative,  383,  which  would  divest 
or  abridge  the  king  of  his  prerogatives,  his 
interest,  or  his  remedies,  in  the  slightest 
degree,  do  not  in  general  extend  to  or 
bind  the  king,  unless  there  be  express 
words  to  that  effect.  Therefore,  says  the 
same  learned  author,  the  statutes  of  limi- 
tation, bankruptcy,  insolvency,  set-off,  etc., 
are  irrelevant  in  the  case  of  the  king, 
nor  does  the  statute  of  frauds  relate  to 
him,  which  last  proposition  is  doubted  by 
high  authority.  Elxceptions  exist  to  that 
rule  undoubtedly,  as  where  the  statute  is 
passed  for  the  general  advancement  of 
learning,  morality,  and  justice,  or  to  pre- 
vent fraud,  injury,  and  wrong,  or  where 
an  act  of  Parliament  gives  a  new  estate 
or  right  to  the  king,  as  in  that  case  it 
will  bind  him  as  to  the  manner  of  enjoy- 
ing or  using  the  estate  or  right  as  well  as 
the  subject." 


48.  Per  Justice  Story,  in  U.  S.  i>.  Hoar, 

2  Mason  314,  26  Fed.  Cas.  No.  16,373; 
Guarantv,  etc.,  Co.  t\  Title,  etc.,  Co.,  (C. 
C.  A.)    174  Fed.  386. 

49.  Murray  v,  Wilson  Distilling  Co.,  213 
U.  S.  151,  29  S.  Ct.  458,  53  U.  S.  (L.  ed.) 
742;  Title,  etc.,  Co.  v.  Guarantee,  eto., 
Co.,   (C.  C.  A.)    174  Fed.  386. 

See  §§  107-108  as  to  construction  of 
grants;  |§  121-125  as  to  construction  of 
exemptions;  §  138  as  to  implied  repeal, 
wherebv  the  rights  of  the  government 
would  be  prejudiced. 

50.  U.  S.  r.  Stevenson,  215  U.  S.  190, 
30  S.  Ct.  35,  54  U.  S.  (L.  ed.)  153;  The 
Dollar  Savings  Bank  f.  U.  S.,  19  Wall.  227, 
22  U.  S.   (L.  ed.)   80. 

61.  U.  S.  t?.  Herron,  20  Wall.  251,  22 
U.  S.  (L.  ed.)  275;  U.  S.  t;.  King,  Wall. 
(C.  C.)  13,  26  Fed.  Cas.  No.  15,536; 
U.  S.  V,  Rob  Roy,  1  Woods  42,  27  Fed. 
Cas.  No.  16,179. 

62.  U.  S.  1?.  Nashville,  etc.,  R.  Co.,  118 
U.  S.  125,  6  S.  Ct.  1006,  30  U.  S.  (L.  ed.) 
81;  U.  S.  tJ.  Beebe,  127  U.  S.  338,  8  S.  Ct. 
1083,  32  U.  S.  (L.  ed.)  121;  U.  S.  v.  Davis, 

3  McLean  483,  25  Fed.  Cas.  No.  14,929; 
U.  S.  f.  Clinton  Nat.  Bank,  28  Fed.  358. 
See  also  U.  S.  t?.  Wallamet  Valley,  etc., 
Wagon-Road  Co.,  44  Fed.  241;  U.  S.  r. 
Spiel,  8  Fed.  143;  U.  S.  v.  Insley,  130 
U.  S.  266,  9  S.  Ct.  485,  32  U.  S.  (L.  ed.) 
968. 

63.  U.  S.  f.  Wallamet  Valley,  etc., 
Wagon-Road  Co.,  44  Fed.  241. 
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But  the  king  can  take  the  benefit  of  any  particular  act,  though  not  named 
therein,**  and  the  rule  being  equally  applicable  to  the  national  govern- 
ment, when  the  United  States  became  party  defendants  to  an  action 
brought  by  a  private  person,  the  bar  of  the  statute  of  limitations  was  held 
to  be  a  valid  defense.**  It  was  thought  by  Mr.  Justice  Story  that  the 
United  States  could  sue  in  a  federal  court  as  indorsee  of  a  bill  of  exchange 
although  the  maker  and  payee  were  citizens  of  the  same  state,  the  federal 
statute  excepting  jurisdiction  of  such  suits  by  citizen  indorsees  not  being 
intended  to  apply  to  suits  brought  by  the  United  States.*®  The  rule  of 
construction  that  the  government  is  not  bound  unless  expressly  named  does 
not  apply  to  acts  of  legislation  which  lay  down  general  rules  of  procedure 
in  civil  actions.*''  Accordingly  it  was  held  that  an  act  of  Congress  declar- 
ing that  there  shall  be  no  Exclusion  of  any  witness  in  civil  actions  *  *  because 
he  is  a  party  to  or  interested  in  the  issue  tried,''  applied  to  civil  actions 
in  which  the  United  States  were  parties.*®  And  the  United  States  were 
held  not  entitled  to  a  writ  of  error  or  appeal  where  the  same  remedy  was 
not  afforded  under  similar  circumstances  to  a  private  party.*®  The  United 
States  as  plaintiffs  in  an  action  were  held  bound  by  an  act  of  Congress 
adopting  the  restrictions  and  regulations  concerning  imprisonment  for 
debt  then  existing  by  the  laws  of  the  several  states.®^  And  the  United 
States  as  plaintiffs  in  execution  are  bound  by  state  homestead  exemption 
laws.®^  If  a  statute  is  clearly  designed  to  prescribe  the  only  rules  which 
should  govern  the  subject  to  which  it  relates,  it  will  repeal  any  former 
act  upon  that  subject  wherein  the  United  States  were  specially  favored.^ 


Statute  Construed  as  a  Whole, 

29.  Generally. —  In  construing  a  statute,  recourse  must  be  had  to  the 
context,  and  all  its  provisions  must  be  considered  together.®^  **  That  a 
law  is  the  best  expositor  of  itself ;  that  every  part  of  an  act  is  to  be  taken 
into  view  for  the  purpose  of  discovering  the  mind  of  the  legislature;  and 
that  the  details  of  one  part  may  contain  regulations  restricting  the  extent 


54.  Per  Justice  Strong,  in  Dollar  Sav. 
Bank  v.  U.  S.,  19  WM.  239,  22  U.  S.  (L. 
ed.)  80. 

56.  Stanley  r.  Schwalby,  147  U.  S.  508, 
13  S.  Ct.  418,  37  U.  S.  (L.  ed.)  259. 

56.  U.  S.  V.  Greene,  4  Maaon  427,  26 
Fed.  Cas.  No.  15,258. 

57.  Green  t?.  U.  S.,  9  Wall.  658,  19  U.  S. 
(L.  ed.)   806. 

58.  Green  v.  U.  S.,  9  Wall.  657,  19  U.  S. 
(L.  ed.)   806. 

It  had  been  previously  held  in  the  Court 
of  Claims  that  the  act  did  not  take  away 
the  statutory  right  of  the  government  to 
examine  a  claimant  in  that  court,  and  use 
or  withhold  his  testimony  at  its  option. 
Jones's  Case,  1  Ct.  CI.  383,  Casey,  C.  J., 
dissenting.  See  also  Truitt  v.  U.  S.,  30 
Ct.  CI.  19. 

59.  U.  S.  V.  Union  Pac.  R.  Co.,  105  U.  S. 
264,  26  U.  S.  (L.  ed.)  1021;  U.  S.  t?. 
Thompson,  93  U.  S.  588,  23  U.  S.  (L.  ed.) 
982. 

60.  U.   S.  i\  Tetlow,  2  Lowell    159,  28 


Fed.  Cas.  No.  16,456;  U.  S.  v.  Knight,  14 
Pet.  301,  10  U.  S.   (L.  ed.)   465. 

61.  Fink  v.  O'Neil,  106  U.  S.  272,  1 
S.  Ct.  325,  27  U.  S.   (L.  ed.)    196. 

62.  Cook  County  Nat.  Bank  r.  U.  S.,  107 
U.  S.  445,  2  S.  Ct.  561,  27  U.  S.  (L.  ed.) 
537. 

68.  Cumberland  Glass  Mfg.  Co.  v.  De 
Witt,  237  U.  S.  447,  35  S.  Ct.  636,  59 
U.  S.  (L.  ed.)  1042;  U.  S.  r.  Goelet,  238 
U.  S.  293,  34  S.  Ct.  431,  58  U.  S.  (L.  ed.) 
610;  Cameron  v.  U.  S.,  231  U.  S.  710,  34 
S.  Ct.  244,  58  U.  S.  (L.  ed.)  448;  Omaha, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 230  U.  S.  324,  33  S.  Ct.  890,  57 
U.  S.  (L.  ed.)  1501,  reversing  191  Fed. 
40;  U.  S.  V.  Chanez,  228  U.  S.  525,  33 
S,  Ct.  595,  57  U.  S.  (L.  ed.)  950;  Texas, 
etc.,  R.  Co.  V.  Abilene  Cotton  Oil  Co., 
204  U.  S.  426,  27  S.  Ct.  350,  51  U.  S.  (L. 
ed.)  553;  Cherokee  Intermarriage  Cases, 
203  U.  S.  76,  27  S.  Ct.  29,  51  U.  S.  (L.  ed.) 
9(5:  Petri  r.  F.  E,  Creelman  Lumber  Co., 
199  U.   S.  487,  26  S.  Ct.   133,  50  U.  S. 
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of  general  expressions  used  in  another  part  of  the  same  act,  are  among 
those  plain  rules  laid  down  by  common  sense  for  the  exposition  of  statutes 
which  have  been  uniformly  acknowledged."** 

SO.  mistakes  in  body  of  act. — ''  In  construing  an  act  of  Congress  if 
there  be  a  plain  mistake  apparent  upon  the  face  of  the  act,  which  may  be 
corrected  by  other  language  in  the  act  itself,  the  mistake  is  not  fatal.  "*"^ 
A  mere  misnomer  in  the  name  of  'a  person  or  corporation  named  in  the 
act  if  the  person  really  intended  can  be  collected  from  the  terms  of  the 
act  is  not  a  fatal  mistake.^*^  Where  a  private  act  designated  a  claimant  by 
her  maiden  name  when  she  was  in  fact  married,  the  right  conferred  vested 
in  the  person  irrespective  of  the  name.®''  But  the  court  cannot  substitute 
other  words  and  other  dates,  in  oi*der  to  maintain  an  act  making  erro- 
neous reference  to  things  aliunde^  where  the  error  is  made  in  a  matter 
which  constitutes  the  very  essence  of  the  act.®** 

31.  Division  into  sections  or  titles. — **  What  possible  difference  can  it 
make  in  the  construction  of  a  statute  that  there  is  a  subdivision  into 
sections?"  said  Mr.  Justice  Story.  **  Statutes  are  construed  by  the  import 
of  the  words,"  he  continued,  **  and  not  by  the  mere  division  into  sections, 
or  periods,  or  sentences.  The  intention  of  the  legislature  does  not  break 
itself  into  sections.  It  is  to  be  drawn  from  the  entire  corpus  of  the  act, 
and  not  from  single  passages."®^  **  If,  then,  a  clause  is  found  in  one 
section  which,  in  its  general  language  and  import,  is  equally  as  applicable 
to  other  sections  and  provisions  of  the  same  act  as  it  is  to  the  very  section 
in  which  it  is  found;  if  the  main  objects  of  those  sections  and  the  true 


(L.  ed.)  2gl;  Holden  v.  Stratton,  198  U. 
a  202,  25  S.  Ct.  666,  49  U.  S.  (L.  ed.) 
1018;  Carter  v.  Gear,  197  U.  S.  348,  25  S. 
Ct.  491,  49  U.  S.  (L.  ed.)  787;  Scottish 
Union,  etc.,  Ins.  Co.  v,  Bowland,  196  U. 
S.  611,  25  S.  Ct.  345,  49  U.  S.  {h.  ed.) 
619 ;  Vanderbilt  v.  Eidman,  196  U.  S.  480, 
25  S.  Ct.  331,  49  U.  S.  (L.  cd.)  563;  i:.  S. 
r.  St.  Anthony  R.  Co.,  192  U.  S.  524,  24 
S.  Ct.  333,  48  U.  S.  (L.  ed.)  548;  U.  S. 
c.  Michigan,  190  U.  S.  379,  23  S.  Ct.  742, 
47  U.  S.  (L.  ed.)  1103;  Missouri,  etc.,  R. 
Co.  f.  Haber,  169  U.  S.  635,  18  S.  Ct.  488, 
42  U.  S.  (L.  ed.)  878;  U.  S.  v.  Burr,  159 
U.  S.  84,  15  S.  Ct.  1002,  40  U.  S.  (L.  ed.) 
82;  McBroom  V.  Scottish  Mortg.,  etc.,  Co., 
153  U.  8.  323,  14  S.  Ct.  852,  38  U.  S.  (L. 
ed.)  729;  The  Delaware,  161  U.  S.  474,  16 
S.  Ct.  516,  40  U.  S.  (L.  ed.)  771;  Post- 
master-Gen. t.  Early,  12  Wheat.  152,  6 
U.  S.  (L.  ed.)  577;  U.  S.  v.  Moore,  95 
U.  S.  762,  24  U.  S.  (L.  ed.)  588;  Silver 
r.  Ladd,  7  Wall.  227,  19  U.  S.  (L.  ed.) 
138;  Brown  r.  Duchesne,  19  How.  194,  15 
U.  S.  (L.  ed.)  595;  U.  S.  v.  Boisdore,  8 
How.  121,  12  U.  S.  (L.  ed.)  1009;  Binney 
r.  Chesapeake,  etc..  Canal  Co.,  8  Pet.  212, 
8  U.  S.  (L.  ed.)  917;  U.  S.  v.  Fisher,  2 
Cranch  386,  2  U.  S.  (L.  ed.)  304;  Rocke- 
feller  tJ.  O'Brien,  224  Fed.  541;  U.  S.  I?. 
Atlantic  Coast  Line  Co.,  224  Fed.  160; 
r.  S.  c.  Osage  County,  193  Fed.  485; 
U  S.  r.  Oregon,  etc.,  R.  Co.,  186  Fed.  861; 
Mannington  t?.  Hocking  Valley  R.  Co.,  183 
Fed.  133;  Stevens  t?.  Nave-McCord  Mer- 
cantile Co.,  (C.  C.  A.)   160  Fed.  71;  U.  S. 


V,  99  Diamonds,  (C.  C.  A.)  139  Fed.  961; 
Greenleaf  t?.  National  Ass'n  of  Ry.  Postal 
CTerks,  130  Fed.  209;  Moffitt  v.  U.  S., 
(C.  C.  A.)  128  Fed.  375;  Wall  t?.  Cox, 
(C.  C.  A.)  101  Fed.  410;  Strong  r.  U.  S., 
93  Fed.  260;  Saltonstall  v.  Birtwell,  (C. 
C.  A.)  66  Fed.  976;  U.  S.  t\  Morton,  (C. 
C.  A.)  65  Fed.  210;  W^echselberg  v.  Flour 
City  Nat.  Bank,  (C.  C.  A.)  64  Fed.  95; 
Washington  Tp.  v,  Coler,  (C.  C.  A.)  51 
Fed.  366;  Powder  River  Cattle  Co.  t;. 
Custer  County,  45  Fed.  326;  Ogden  r. 
Strong,  2  Paine  587,  18  Fed.  Cas.  No. 
10,460;  In  re  Sutherland,  Deady  417,  23 
Fed.  Cas.  No.  13,639;  Prentiss  r.  Elsworth, 
19  Fed.  Cas.  No.  11,386. 

64.  Per  Chief  Justice  Marshall  in  Pen- 
nington V.  Coxe,  2  Cranch  52,  2  U.  S. 
(L.  ed.)    199. 

66.  Per  Justice  Story  in  Blanchard  v. 
Sprague,  3  Sumn.  282,  3  Fed.  Cas.  No. 
1,517.  See  also  Wilson  v.  Spaulding,  19 
Fed.  304. 

Thus  for  the  purpose  of  effectuating  the 
legislative  intent,  "  or  "  has  been  construed 
as  equivalent  to  "nor."  Lillis  v.  U.  S., 
(C.  C.  A.)    190  Fed.  530. 

66.  Blanchard  v.  Sprague,  3  Sumn.  282, 
3  Fed.  Cas.  No.  1,517,  citing  Oxford  Uni- 
versitv  Case,  10  Coke  57.  See  also  Mankel 
V.  U.  *S.,  19  Ct.  CI.  295. 

67.  Duffy  V,  U.  S.,  24  Ct.  CI.  380. 

68.  Blanchard  v.  Sprague,  3  Sumn.  284, 
3  Fed.  Cas.  No.  1,517. 

09.  The  Schooner  Harriet,  1  Story  256, 
11  Fed.  Cas.  No.  6,099. 


46 


1  FED.  STAT.  ANN.  (2d  Ed.) 


intent  and  policy  of  the  act  will  be  best  promoted  by  reading  it  as  appli- 
cable to  all  those  sections ;  and  if  public  mischiefs  equally  within  the  scope 
of  the  statute  would  be  thereby  prevented,  and  upon  a  different  construc- 
tion those  mischiefs  would  be  left  without  redress;  there  is  very  strong 
ground  to  say  that  the  clause  ought  to  be  so  construed  as  to  suppress  the 
mischiefs  and  not  promote  or  protect  them;  and  that,  as  its  language  is 
appropriate,  so  it  shall  be  construed  as  intended  to  include  them."  ''*  *'  It 
is  a  general  rule  in  the  construction  of  statutes  that  when  in  the  early  ana 
declaratory  sections  the  scope  and  extent  of  the  power  and  privileges 
granted  are  once  stated,  the  character  of  the  grant  as  thus  disclosed  con- 
trols and  interprets  all  subsequent  sections,  and  it  is  unnecessary  in  each 
subsequent  section  to  restate  or  use  words  and  expressions  which  shall 
fully  disclose  the  extent  of  those  powers  and  privileges;  but  those  subse- 
quent sections  will  be  understood  (unless  there  be  words  of  restriction  and 
limitation  therein)  as  coextensive  with  and  applicable  to  the  scope,  and 
the  full  scope  and  extent,  of  the  powers  theretofore  granted.'^^  The  occur- 
rence of  a  provision  in  one  section  of  a  statute  and  its  absence  in  another 
is,  however,  an  argument  against  reading  it  as  implied  in  that  other 
section.^*  A  proviso  is  usually  confined  to  the  section  to  which  it  is 
attached,^*  and  special  provisions  in  one  section  are  ordinarily  to  be  read 
as  exceptions  to  apparently  conflicting  general  provisions  in  another  sec- 
tion.^'* Sections  of  a  code  must  be  pronounced,  and  to  that  end  the  letter 
of  any  section  may  sometimes  be  disregarded  J**  But  where  a  subject  is 
treated  in  the  compiled  laws  of  a  state  under  a  title  clearly  intended  to  be 
distinct  and  exclusive,  the  provisions  should  not  be  blended  with  general 
enactments  elsewhere  in  the  statutes  which  might  otherwise  affect  themJ® 
32.  Effect  to  every  word. —  It  is  a  general  rule,  without  exception,  in 
construing  statutes,  that  effect  must  be  given  to  all  their  provisions,  if 
such  a  construction  is  consistent  with  the  general  purpose  of  the  act,  and 
the  provisions  are  not  necessarily  conflicting;  and  all  acts  of  the  legis- 
lature should  be  so  construed,  if  practicable,  that  one  section  will  not 
defeat  or  destroy  another,  but  explain  and  support  itJ^  **  We  are  not 
at  liberty,''  said  Mr.  Justice  Strong,  **  to  construe  any  statute  so  as  to 
deny  effect  to  any  part  of  its  language.  It  is  a  cardinal  rule  of  statutory 
construction  that  significance  and  effect  shall,  if  possible,  be  accorded  to 
every  word.  As  early  as  in  Bacon's  Abridgment  it  was  said  that  *  a  statute 
ought,  upon  the  whole,  to  be  so  construed  that,  if  it  can  be  prevented,  no 
clause,  sentence,  or  word  shall  be  superfluous,  void,  or  insignificant;*  this 
rule  has  been  repeated  innumerable  times."  "^^    Where  a  statute  speaks  of 


70.  Per  Justice  Story,  in  The  Schooner 
Harriet,  1  Story  255,  11  Fed.  Caa.  No. 
6,099. 

71.  Talbott  V.  Silver  Bow  County,  139 
U.  S.  443,  11  S.  Gt.  594,  35  U.  S.  (L.  ed.) 
210. 

72.  U.  S.  r.  AtchiBon,  etc.,  R.  Co.,  220 
U.  S.  37,  31  S.  Ct.  362,  55  U.  S.  (L.  ed.) 
361. 

73.  See  §§  129,  130,  and  131. 

74.  Rodjirers  v.  U.  S.,  36  Ct.  CI.  266. 

75.  Iglehart  v,  Iglehart,  204  U.  S.  478, 
27  S.  Ct.  329,  51  U.  S.   (L.  ed.)   575. 

See  §  34  as  to  harmonizing  separate 
parts  of  statute. 


76.  Marine  Ins.  Co.  v.  St.  Louis,  etc., 
R.  Co.,  41  Fed.  654. 

77.  Per  Justice  Field,  in  Bernier  v,  Ber- 
nier,  147  U.  S.  246.  37  U.  S.  (L.  ed.)  152; 
U.  S.  V.  Baltimore,  etc.,  R.  Co.,  (C.  C.  A.) 
159  Fed.  33. 

78.  Washington  Market  Co.  v.  Hoffman, 
101  U.  S.  115,  25  U.  S.  (L.  ed.)  782, 
quoted  with  approval  in  U.  S.  v.  Lexing- 
ton Mill,  etc.,  Co.,  232  U.  S.  399,  34  S. 
Ct.  337,  58  U.  S.  (L.  ed.)  658.  To  the 
same  effect  Baltimore,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  221  U. 
S.  612,  31  S.  Ct.  621,  56  U.  S.  (L.  ed.) 
878;    Louisville,   etc.,  R.   Co.   v.  Mottley. 
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shares  in  national  banks  and  *'  other  moneyed  capital/'  bank  shares  must 
be  moneyed  capital  within  the  intention  of  the  legislature,  or  else  the  word 


219  U.  S.  467,  31  S.  Ct.  265,  55  U.  S.  (L. 
ed.)  297;  Blair  r.  Chicago,  201  U.  S.  400, 
26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801; 
U.  S.  V.  United  Verde  Coppe?  Co.,  196 
U.  S.  207,  25  S.  Ct.  222,  49  U.  S.  (L.  ed.) 
449;  Brunswick  Terminal  Co.  t\  Balti- 
more Nat.  Bank,  192  U.  S.  386,  24  S.  Ct. 
314,  48  U.  S.  (L.  ed.)  491 ;  U.  S.  i\  Fisher, 
109  U.  S.  145,  3  S.  Ct.  154,  27  U.  S.  (L. 
ed.)  885  laffirming  Fisher's  Case,  15  Ct. 
CI.  323] ;  Lake  Superior  Ship  Canal,  etc., 
Co.  r.  Cunningham,  155  U.  S.  380,  16  S. 
Ct.  103,  39  U.  S.  (L.  ed.)  183;  Rhodes 
V,  Iowa,  170  U.  S.  423,  18  S.  Ct.  664,  42 
U.  S.  (L.  ed.)  1088;  Park  Bank  v.  Rem- 
sen,  158  U.  S.  346,  15  S.  Ct.  891,  39  U.  S. 
(L.  ed.)  1008;  U.  S.  v.  Oregon,  etc.,  R. 
Co.,  164  U.  S.  540,  17  S.  Ct.  165,  41  U.  S. 
(L.  ed.)  541;  Barrett  r.  U.  S.,  169  U.  S. 
228,  18  S.  a.  327,  42  U.  S.  (L.  ed.)  723; 
Caha  V.  U.  S.,  152  U.  S.  214,  14  S.  Ct. 
513,  38  U.  S.  (L.  ed.)  415;  Petri  r.  Com- 
mercial Nat.  Bank,  142  U.  S.  649,  12  *S. 
Ct.  325,  35  U.  S.  (L.  ed.)  1144;  Knight 
r.  U.  S.  Land  Assoc.,  142  U.  S.  177,  12 
S.  Ct.  258,  35  U.  S.  (L.  ed.)  974;  Cook  v. 
U.  S.,  138  U.  S.  175,  11  S.  Ct.  268,  34 
U.  S.  (L.  ed.)  906;  U.  S.  v,  Stowell,  133 
U.  S.  13,  10  S.  a.  244,  33  U.  S.  (L.  ed.) 
o55;  Andrews  v\  Hovey,  123  U.  S.  274, 
8  S.  Ct.  101,  31  U.  S.  (L.  ed.)  160;  Hil- 
ton r.  Merritt,  110  U.  S.  106,  3  S.  Ct.  548, 
28  U.  S.  (L.  ed.)  83;  Montclair  v.  Rams- 
dell,  107  U.  S.  152,  2  S.  Ct.  391,  27  U.  S. 
(L.  ed.)  431;  Allen  v.  Louisiana,  103  U. 
S.  85,  26  U.  S.  (L.  ed.)  318;  Wilmot  v. 
Mudge,  103  U.  S.  221,  26  U.  S.  (L.  ed.) 
536;  U.  S.  *•.  Moore,  95  U.  S.  763,  24  U.  S. 
(L.  ed.)  688;  Heydenfeldt  v.  Daney  Gold, 
etc,  Min.  Co.,  93  U,  S.  640,  23  U.  S.  (L. 
ed.)  996;  U.  S.  r.  Howell,  11  Wall.  436, 
20  U.  Sw  (L.  ed.)  196;  Postmaster-Gen.  tr. 
Early,  12  Wheat.  148,  6  U.  S.  (L.  ed.) 
577;  U.  S.  V.  Wiltberger,  5  Wheat.  99,  6 
U.  S.  (L.  ed.)  37;  Adams  r.  Woods,  2 
Cranch  341,  2  U.  S.  (L.  ed.)  297;  In  re 
Johnson,  224  Fed.  180;  Northern  Com- 
mercial Co.  V.  U.  S.,  (C.  C.  A.)  217  Fed. 
33;  U.  S.  V.  Forty  Barrels,  etc.,  of  Coca 
Cola,  (C.  C.  A.)  215  Fed.  536,  affirming 
191  Fed.  431;  Aarow  r.  U.  S.,  (C.  C.  A.) 
204  Fed.  943;  U.  S.  v.  Oregon,  etc.,  R.  Co., 
186  Fed.  861;  Mannington  r.  Hocking  Val- 
ley R,  Co.,  183  Fed.  133;  U.  S.  v.  99 
Diamonds,  (C.  C.  A.)  130  Fed.  961;  Govin 
c.  Chicago,  132  Fed.  848;  In  re  Drake,  114 
Fed.  232;  In  re  Matthews,  109  Fed.  615; 
In  re  Stein,  (C.  C.  A.)  105  Fed.  751; 
Wrightman  v.  Boone  County,  (C.  C.  A.) 
88  Fed.  436,  82  Fed.  414;  butler  t\  U.  S., 
87  Fed.  660;  Northwestern  Mut.  L.  Ins. 
Co.  ».  Seaman.  80  Fed.  358;  The  Coquit- 
1am,  (C.  C.  A.)  77  Fal.  751;  Knox  County 
c.  Morton,  (C.  C.  A.)  68  Fed.  790;  In  re 
Gerdau,  54  Fed.  145;  Aspley  r.  Murphy, 
(C.  C.  A.)  62  Fed.  573;  U.  S.  v.  Bashaw, 


(C.  C.  A.)  50  Fed.  763;  Northern  Pac.  R. 
Co.  r.  Sanders,  47  Fed.  610;  Grand  Haven 
First  Nat.  Bank  t\  Forest,  40  Fed.  706; 
Whelan  v.  New  York,  etc.,  R.  Co.,  35  Fed. 
855;  Fales  v,  Chicago,  etc.,  R.  Co.,  32 
Fed.  676;  Gwathmay  r.  Clisby,  31  Fed. 
223;  Mutual  L.  Ins.  Co.  f.  Champlin,  21 
Fed.  87;  Metropolitan  R.  Co.  v.  Slack,  1 
Holmes  377,  17  Fed.  Cas.  No.  9,606;  The 
Schooner  Harriet,  1  Story  265,  11  Fed. 
Cas.  No.  6,099;  The  Ship  Argo,  1  Gall. 
156,  1  Fed.  Cas.  No.  516;  Matter  of  Davis, 
3  Ben.  485,  7  Fed.  Cas.  No.  3,615;  Cope- 
land  r.  Memphis,  etc.,  R.  Co.,  3  Woods 
664,  6  Fed.  Cas.  No.  3,209;  Prentis  r. 
Elsworth,  19  Fed.  Cas.  No.  11,386;  Quack- 
enbush  v.  U.  S.,  33  Ct.  CI.  355;  McMullen 
t?.  U.  S.,  24  Ct.  CI.  396. 

In  Strode  r.  Stafford  Justices,  1  Brock. 
165,  23  Fed.  Cas.  No.  13,537,  Chief  Jus- 
tice Marshall  said:  "It  is  urged,  that 
one  sentence  of  a  law  cannot  be  affected 
by  the  context.  I  should  as  soon  have  ex- 
pected the  declaration,  that  one  sentence 
of  a  will  was  not  to  be  affected  by  other 
parts  of  the  will.  In  each,  the  intention 
of  the  maker  is  to  be  affected,  and,  conse- 
quently, each  instrument  must  be  wholly 
inspected.  Without  reasoning  upon  this 
subject,  the  books  abound  with  authorities, 
which  seem  to  be  conclusive.  In  1  Inst. 
381,  Lord  Coke  says:  'It  is  the  most 
natural  and  genuine  exposition  of  a  stat- 
ute, to  construe  one  part  of  a  statute  by 
another  part  of  the  same  statute,  for  that 
best  expresseth  the  meaning  of  the  mak- 
ers.' He  afterwards  adds:  'And  this  ex-* 
position  is  ex  visccrihus  actus.'  The  in- 
stances which  illustrate  this  axiom,  in  the 
construction  of  statutes,  are  numerous." 

'*  Single  sentences  and  single  provisions 
are  not  to  be  selected  and  construed  by 
themselves,  but  the  whole  must  be  taken 
together."  Pollard  t\  Bailey,  20  Wall. 
526,  22  U.  S.  (L.  ed.)   376. 

"  It  is  not  competent  for  this  court  to 
reject  or  disregard  a  material  part  of  an 
act  of  Congress,  unless  it  be  so  clearly  re- 
pugnant to  the  residue  of  the  act  that  the 
whole  cannot  stand  together."  Rice  r. 
Minnesota,  etc.,  R.  Co.,  1  Black  379,  17 
U.  S.  (L.  ed.)   147. 

"  Nothing  less  than  imperative  necessity 
will  justify  a  court  in  rejecting  words  or 
clauses  used  in  a  statute."  Per  Baker, 
I.  J.,  in  McKean  r.  Archer,  62  Fed.  793. 

In  U.  S.  V.  Gooding,  12  Wheat.  460,  6 
U.  S.  (L.  ed.)  693,  a  criminal  case,  the 
court  declined  to  read  the  words  "such 
ship  or  vessel "  in  a  statute  as  if  the  word 
"  such  "  were  struck  out.  See  also  U.  S. 
V.  Bowen,  100  U.  S.  512,  25  U.  S.  (L.  ed.) 
631,  where  it  was  unsuccessfully  contended 
that  "  all  such  pensioners  "  should  be  read 
"  all  pensioners." 

In  the  phrase  "  sold  or  disposed  of  "  the 
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'*  other  '*  would  be  without  significance.''^  Under  a  statute  requinng 
publicc^tion  of  notice  of  a  tax  sale  **  once  in  each  week  for  at  least  twelve 
successive  weeks,"  a  sale  advertised  for  only  eighty-two  days  was  pro- 
nounced illegal,  and  no  title  was  conveyed  thereby ;  the  effect  of  the  words 
**  for  at  least  "  demanding  such  construction.**^  Where  an  act  of  Congress 
appropriated  a  sum  **  in  full  compensation  '*  for  services  of  a  public  officer 
during  the  ensuing  fiscal  year  the  court  said  it  had  no  right  to  eliminate 
the  words  **  in  full  '*  by  adjudging  the  officer  entitled  to  a  larger  sum 
antecedently  prescribed  for  him  in  the  Revised  Statutes.®^  **  The  pur- 
pose of  an  act  is,  undoubtedly,''  said  Judge  MKKenna,  "  the  light  by 
which  its  provisions  are  to  be  construed,  but  we  may  not  assume  that  any 
provision  is  idle.  It  may  be  an  exception  to  the  general  purpose,  and  the 
first  presumption  is  that  it  means  something."  ®*  In  applying  the  rule  it 
frequently  occurs  that  a  particular  construction  of  a  provision  which  the 
court  is  urged  to  adopt  cannot  be  sanctioned,  because,  according  to  the 
view  suggested,  certain  other  provisions  would  thereby  be  rendered 
unnecessary,  and  it  should  not  be  presumed  that  any  provision  is  redund- 
ant or  useless.®*  Thus,  an  act  of  Congress  prohibiting  the  sale  of  **  any 
spirituous  liquors  or  wines  "  to  any  Indian  was  held  not  to  include  lager 
beer.  *'  By  the  term  *  spirituous  liquors  '  used  alone  in  a  statute,"  said 
the  court,  **  it  may,  with  some  plausibility,  be  contended  that  the  legis- 
lature meant  to  signify  all  intoxicating  drinks ;  but  the  case  is  quite  differ- 
ent when  '  wines  '  are  added  to  the  articles  prohibited.  In  that  case  it  is 
evident  that  the  legislature  did  not  think  that  all  intoxicating  drinks  were 
included  in  the  term  *  spirituous  liquors,*  or  they  would  not  have  named 

*  wines. '     Under  the  construction  put  by  the  court  below  on  the  words 

*  spirituous  liquors,'  as  including  all  liquors  that  are  intoxicating,  and 


words  "  or  disposed  of  "  have  some  distmc* 
tive  meaning,  some  meaning  beyond  the 
word  "  sold."  Piatt  v.  Union  Pac.  R.  Co., 
J)9  U.  S.  59,  25  U.  S.  (L.  ed.)  424. 

79.  Mercantile  Bank  v.  New  York,  121 
U.  S.  156,  7  S.  Ct.  826,  30  U.  S.  (L.  ed.) 
895.  See  also  for  a  like  construction  of 
the  word  "  other  "  in  a  similar  connection. 
Potts  V.  U.  S.,  (C.  C.  A.)  114  Fed.  54; 
U.  S.  V.  Schuler,  6  McLean  39,  27  Fed. 
Cas.  No.  16,234;  U.  S.  f.  Chase,  135  U.  S. 
255,  10  S.  Ct.  756,  34  U.  S.  (L.  ed.)  117; 
U.  S.  V.  Clark,  43  Fed.  574.  But  com- 
pare with  the  last  cited  case,  In  re  Wahll, 
42  Fed.  822. 

80.  Early  v.  Doe,  16  How.  616,  14  U.  S. 
(L.  ed.)  1079,  where  Mr.  Justice  Wayne 
said:  ''We  do  not  doubt  if  the  statute 
had  been  *  once  in  each  week  for  twelve 
successive  weeks,'  a  previous  notice  of  the 
particular  day  of  sale  having  been  given 
to  the  owner  of  the  property,  that  it 
might  very  well  be  concluded,  that  twelve 
notices  in  different  successive  weeks, 
though  the  last  insertion  of  the  notice  for 
sale  was  on  the  day  of  sale,  was  sufficient. 
But  when  the  legislator  had  used  the 
words,  for  at  least  twelve  successive  weeks, 
we  cannot  doubt  that  the  words,  at  least 
as  they  would  do  in  common  parlance, 
mean  a  duration  of  the  time  that  there  is 
in  twelve  successive  weeks  or  eitchtv-four 


days.  Every  statute  must  be  construed 
from  the  words  in  it,  and  that  construc- 
tion is  to  be  preferred  which  gives  to  all 
of  them  an  operative  meaning.  Our  con- 
struction of  the  statute  under  review  gives 
to  every  word  its  meaning.  The  other 
leaves  out  of  consideration  the  words  *  for 
at  least,'  which  mean  a  space  of  time  com- 
prehended within  twelve  successive  weeks 
or  eighty-four  days.  The  preposition,  for, 
means  of  itself  duration  when  it  is  put 
in  conneotion  with  time,  and  as  all  of  us 
use  it  in  that  way,  in  our  every-day  con- 
versation, it  cannot  be  presumed  that  the 
legislator,  in  making  this  statute,  did  not 
mean  to  use  it  in  the  same  way." 

81.  U.  S.  t?.  Fisher,  109  U.  S.  143,  3  S. 
Ct.  154,  27  U.  S.  (L.  ed.)  886. 

82.  In  re  Schallenberger,  72  Fed.  493. 

83.  Cook  County  Nat.  Bank  v,  U.  S.,  107 
U.  S.  451,  2  S.  Ct.  561,  27  U.  S.  (L.  ed.) 
537;  In  re  McDonough,  49  Fed.  361.  See 
also  Caha  r.  U.  S.,  152  U.  S.  214,  14  S.  Ct. 
513,  38  U.  S.  (L.  ed.)  415;  Stephens  V, 
Cherokee  Nation,  174  U.  S.  480,  19  S.  Ct. 
722,  43  U.  S.  (L.  ed.)  1041;  Wayman  tr. 
Southard,  10  Wheat.  27,  6  U.  S.  (L.  ed.) 
253;  Stephens  v.  M'Cargo,  9  Wheat.  508, 
6  U.  S.  (L.  ed.)  145;  The  Saratoga,  9  Fed. 
329 ;  Park  Bank  v.  Remsen,  158  U.  S.  346, 
15  S.  Ct.  891,  39  U.  S.  (L.  ed.)   1008. 
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hence   as   including   lager   beer,   the   word   '  wines  '   is   useless   in   the 
statute."®* 

33.  Destmotiye  and  synonymous  words. — ^With  respect  to  certaiii 
words  disregarded  as  destructive,  Mr.  Chief  Justice  White,  speaking  for 
the  court,  said:  "  We  may  not  in  order  to  give  effect  to  those  words 
virtually  destroy  the  meaning  of  the  entire  context,  that  is,  give  them  a 
significance  which  would  be  clearly  repugnant  to  the  statute  looked  at  as 
a  whole  and  destructive  of  its  obvious  intent/'®*^  Separate  significance 
need  not  be  given  Bynon3anous  words.®®  ''  There  is  nothing  unusual  in 
finding  in  a  statute  words  which  might  have  been  omitted,"  ®''  and  **  tautol- 
ogy sometimes  occurs. ' '  ®®  But  it  was  said  in  the  construction  of  a  tariff  act : 
**  It  would  not  bb  safe  for  the  court  to  draw  any  inference  from  the 
apparent  tautology  of  those  parts  of  a  revenue  law  describing  the  subjects 
of  duty.  In  most  cases  the  terms  used  being  addressed  to  merchants  were 
to  be  understood  in  their  mercantile  sense,  the  ascertainment  of  which  is 
matter  of  fact,  depending  on  evidence,  and  that  which  may  seem  merely 
tautologous  might  turn  out  to  be  truly  descriptive  of  different  subjects."®® 

Separate  Parts  Harmonized 

34.  Generally. —  The  various  provisions  of  an  act  should  be  read  so 
that  all  may,  if  possible,  have  their  due  and  conjoint  effect  without  repug- 


84.  SarllB  v.  U.  S.,  152  U.  S.  576,  14  S. 
Ct.  720,  SS  U.  S.  (L.  ed.)  556. 

85.  Van  Dyke  f.  Cordova  Copper  Co., 
234  U.  S.  188,  34  S.  Ct.  884,  58  U.  S.  (L. 
ed.)   1273. 

A  superfluous  negative  may,  therefore, 
be  properly  disregarded'  Waters -Pierce 
Oil  Co.  r.  Deselms,  212  U.  S.  159,  29  S.  Ct. 
270,  53  U.  S.  (L.  ed.)  453. 

86.  U.  S.  r.  Debs,  64  Fed.  748. 

87.  Per  Knowles,  J.,  in  Northern  Pac. 
R.  Co.  r.  Sanders,  47  Fed.  612. 

In  U.  S.  f?.  Bassett,  2  Story  404,  24  Fed. 
Cas.  No.  14,539,  Mr.  Justice  Story  said: 
"As  to  the  point  of  the  objection,  that 
otherwise  the  ^"ords  above  recited  have  no 
distinct  and  emphatic  effect,  and  that  the 
act  will  read  just  the  same  without  them; 
what  is  the  amount  of  the  objection?  It 
is  nothing  more  than  that  the  Ictrislature 
has  used  superfluous  language;  that  it  has 
used  words  which  might  have  been  spared, 
and  are  either  unnecessary  or  tautological. 
Now,  I  believe  that  there  are  very  few  acts 
of  legislation  in  the  statute  book,  either 
of  the  state  or  of  the  national  government, 
or  of  the  British  Parliament,  which  do 
not  fall  within  the  same  predicament,  and 
are  not  open  to  the  same  objection,  or,  if 
yon  please,  to  the  same  reproach.  The 
truth  is,  that  it  arises  sometimes  from 
l<x>ae  and  inaccurate  habits  of  composition 
of  the  draftsman,  sometimes  from  hasty 
and  unrevised  legislation,  but  more  fre- 
quently from  abundant,  and,  perhaps,  over- 
anxious caution.  Even  our  constitutions 
of  government,  if  nicely  scrutinized,  can- 
not escape  this  reproach',  if  reproach  it  can 
properly  deserve  to  be  called.  Mr.  Madi- 
son has  somewhere  remarked,  that  the 
Constitution  of  the  United  States  contains 

1  P.  8.  A.— 4 


numerous  tautological  expressions,  which 
convey  no  additional  or  aistinct  meaning 
from  the  context.  The  very  first  power 
given  to  the  Congress  of  the  United  States 
by  the  Constitution,  the  power  *  to  lay  and 
collect  taxes,  duties,  imposts  and  excises,' 
is  open  to  this  very  suggestion.  Are  not 
duties,  imposts  and  excises,  in  reality 
taxes?  Are  not  these  words  sometimes 
used  to  express  the  same  thing?  Imposts 
are  but  external  taxes  or  duties;  excises 
are  but  internal  taxes  and  duties.  No  one, 
however,  can  reasonably  doubt,  but  these 
words  were  all  used  in  the  Constitution 
from  abundant  caution,  to  avoid  a  doubt 
or  to  prevent  a  cavil,  as  each  of  these 
words  is  sometimes  used  in  a  broad  and 
general  sense,  and  sometimes  in  a  more 
narrow  and  restricted  sense.  The  objec- 
tion, therefore,  is  not  of  itself  a  just 
ground  to  alter  the  interpretation  of  any 
clause  of  an  act,  otherwise  sensible  and 
satisfactory,  in  order  to  escape  the  impu 
tation  of  being  unnecessary.  Assuming  it 
to  be  unnecessary,  it  by  no  means  follows, 
that  it  is,  therefore,  to  have  some  new 
meaning  given  to  it,  or  that  it  m-ay  not 
justly  be  presumed  to  be  used  ex  majori 
cautela.  In  the  present  case,  I  have  no 
doubt,  that  the  clause  was  introduced  into 
the  act,  ex  majori  cautela." 

88.  Per  Mr.  Justice  McKenna,  in  Pirie 
17.  Chicago  Title,  etc.,  Co.,  182  U.  S.  438, 
21  S.  Ct.  906,  45  U.  S.  (L.  ed.)  1171, 
where  manifest  tautology  was  found  in 
subdivision  e  of  section  67  of  the  Bank- 
ruptcy Act  of  1808,  for  which  see  the  title 
Bankrittcy  in  the  body  of  this  work. 

89.  Stuart  v.  Maxwell,  16  How.  163,  14 
U.  S.   (L.  ed.)  883. 
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nancy  or  inconsistency.®®*  The  sections  of  a  code  relative  to  any  subject 
must  be  harmonized  and  to  that  end  the  letter  of  any  section  may  some- 
times be  disregarded.***  But  where  absolute  harmony  between  parts  of 
a  statute  is  demonstrably  non-existent,  the  court  must  reject  that  one 
which  is  least  in  accord  with  the  general  plan  of  the  whole,®^  or  if  there 
be  no  such  ground  for  choice  between  inharmonious  sections,  the  later 
section  being  the  last  expression  of  the  legislative  mind  must,  in  con- 
struction, vacate  the  former  to  the  extent  of  the  repugnancy.®* 

35.  General  and  particular  provisions. — ''  It  is  an  old  and  familiar 
rule,"  said  Mr.  Justice  Lamar,  **  that  where  there  is  in  the  same  statute 
a  particular  enactment,  and  also  a  general  one,  which  in  its  most  compre- 
hensive sense  would  include  what  is  embraced  in  the  former,  the  particular 
enactment  must  be  operative,  and  the  general  enactment  must  be  taken  to 
affect  only  such  cases  within  its  general  language  as  are  not  within  the 
provisions  of  the  particular  enactment. ' '  ®^  And  the  justice  proceeded  to 
apply  that  rule  in  the  construction  of  a  statute  upon  which  there  had  been 
much  ingenious  argument  and  a  decided  conflict  of  authority  in  the  inferior 
federal  courts.  The  statute  was  an  act  of  Congress  of  1876,  declaring  non- 
mailable *'  every  obscene  •  •  •  book,  pamphlet,  paper,  writing,  print, 
or  other  publication  of  an  indecent  character,"  and  other  enumerated 
articles,  and  making  it  a  misdemeanor  to  deposit  any  of  them  for  mailing.®* 
In  a  prosecution  under  the  act,  the  Circuit  Court  certified  to  the  Supreme 


89a.  New  Lamp  Chimney  Co.  v.  Ansonia 
Brass,  etc.,  Co.,  91  U.  S.  662,  23  U.  S.  (L. 
ed.)  336;  Patterson  r.  Winn,  11  Wheat. 
389,  6  U.  S.  (L.  ed.)  500;  U.  S.  t*.  New- 
hall,  91  Fed.  529,  w^here  the  court  rejected 
a  proposed  construction  because  "it  would 
introduce  confusion  and  inconsistency  into 
a  statute  which  is  otherwise  plain  and 
intelligible."  U.  S.  r.  N.  Y.  Steam  Fitting 
Co.,  235  U.  S.  327,  35  S.  Ct.  108,  59  U.  S. 
(L.  ed.)  253;  Wood  v.  A.  Wilbert's  Sona 
Shingle,  etc.,  Co.,  226  U.  S.  384,  33  S.  Ct. 
125,  57  U.  S.  (L.  ed.)  264;  U.  S.  i?.  Dela- 
ware, etc.,  R.  Co.,  213  U.  S.  366,  29  S.  Ct. 
527,  53  U.  S.  (L.  ed.)  836;  Great  North- 
ern R.  Co.  V.  U.  S.,  208  U.  S.  452,  28  S. 
Ct.  313,  52  U.  S.  (L.  ed.)  567;  Iglehart  t\ 
Iglehart,  204  U.  S.  478,  27  S.  C^.  329,  51 
U.  S.  (L.  ed.)  575;  Blair  i\  Chicago,  201 
U.  S.  400,  26  S.  Ct.  427,  50  U.  S.  { L.  ed. ) 
801;  Bird  v.  U.  S.,  187  U.  S.  118,  23  S. 
Ct.  42,  47  U.  S.  (L.  ed.)  100;  Studebaker 
V.  Perry,  184  U.  S.  258,  22  S.  Ct.  463,  46 
U.  S.  (L.  ed.)  528;  Sherman  r.  Buick, 
93  U.  S.  215,  23  U.  S.  (L.  ed.)  849;  Wash- 
ington Market  Co.  v.  Hoffman,  101  U.  S. 
116,  25  U.  S.  (L.  ed.)  782;  U.  S.  v.  Osage 
County,  193  Fed.  485;  U.  S.  r.  Oregon,  etc., 
R.  Co.,  186  Fed.  861;  U.  S.  f.  Baltimore, 
etc.,  R.  Co.,  (C.  C.  A.)  159  Fed.  33;  In  re 
Cambridge  Lumber  Co.,  136  Fed.  983;  U. 
S.  v.  Hammond,  (C.  C.  A.)  104  Fed.  864; 
Jarman  v.  Knights  Templar,  etc.,  L.  In- 
demnity Co.,  95  Fed.  77;  In  re  Gutwillig, 
(C.  C.  A.)  92  Fed.  339;  Scott  v.  Lattimer, 
(C.  C.  A.)  89  Fed.  845;  Adams  r.  Ban- 
croft, 3  Sumn.  386,  1  Fed.  Cas.  No.  44. 

"  It  is  a  settled  rule  of  construction  that 


*  one  part  of  a  statute  must  be  so  con- 
strued by  another  that  the  whole  may,  if 
possible,  stand,  ut  rea  magia  valeai  quam 
pereat*  1  Bl.  Com.  89,  or  as  otherwise  ex- 
pressed, that  every  clause  in  a  statute 
should  have  effect,  and  one  portion  should 
not  be  placed  in  antagonism  to  another." 
U.  S.  V.  Landram,  118  U.  S.  84,  6  S.  Ct. 
954,  30  U.  S.  (L.  ed.)  58. 

Explicit  w^ords  must  be  given  effect,  how- 
ever, even  though  they  empty  the  statute 
of  all  use.  U.  S.  i\  Plowman,  216  U.  S. 
372,  30  S.  Ct.  299,  54  U.  S.  (L.  ed.)  523, 
reversing  (C.  C.  A.)  151  Fed.  1022. 

90.  Iglehart  t\  Iglehart,  204  U.  S.  478, 
27  S.  Ct.  329,  51  U.  S.  (L.  ed.)  675.  See 
also  Guthrie  t*.  Sparks,  (C.  C.  A.)  131  Fed. 
443. 

91.  U.  S.  r.  Farrar,  (C.  C.  A.)  139  Fed. 
260;  In  re  Hammond,  98  Fed.  845. 

92.  In  re  Richards,  (C.  C.  A.)  96  Fed. 
935;  In  re  Rhoads,  98  Fed.  399;  In  re 
Tune,  115  Fed.  906;  Merchants'  Nat.  Bank 
of  New  Haven  v.  U.  S.,  (C.  C.  A.)  214 
Fed.  200.  See  also  Fales  v.  Chicago,  etc., 
R.  Co.,  32  Fed.  673. 

93.  U.  S.  v.  Chase,  135  U.  S.  260,  10  S. 
a.  756,  34  U.  S.  (L.  ed.)  117,  quoting, 
as  in  the  text,  the  language  of  Romilly, 
M.  R.,  in  Pretty  t\  SoUy,  26  Beav.  610, 
and  citing  State  r.  Taxation  R.  Com'rs, 
37  N.  J.  L.  228. 

To  the  same  effect  Rodgers  v.  U.  S.,  186 
U.  S.  83,  22  S.  Ct.  582,  46  U.  S.  (L.  ed.) 
616;  Aaron  r.  U.  S.,  (C.  C.  A.)  204  Fed. 
943. 

94.  Act  of  July  12,  1876,  19  Stat,  at  L. 
90,  c.  186. 
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Court  the  following  question:  '*  Is  the  knowingly  depositing  in  the  mails 
of  an  obscene  letter,  inclosed  in  an  envelope  or  wrapper  upon  which  there 
is  nothing  but  the  name  and  address  of  the  person  to  whom  the  letter  is 
written,  an  offense  within  the  act?  *'  On  behalf  of  the  government  it  was 
contended  that  the  word  **  writing  "  comprehended  such  a  letter,  but  the 
Supreme  Court  held  otherwise.  In  the  course  of  his  argument  in  support 
of  the  view  of  the  court,  Justice  Lamar  pointed  out  that  the  statute,  after 
enumerating  what  articles  shall  be  nonmailable,  adds  a  separate  and  dis- 
tinct clause  declaring  that  *'  every  letter  upon  the  envelope  of  which 
•  •  •  indecent,  lewd,  obscene,  or  lascivious  delineations,  epithets, 
terms,  or  language  may  be  written  or*  printed  •  •  •  shall  not  be  con- 
veyed in  the  mails,"  and  the  person  knowingly  or  wilfully  depositing  the 
same  in  the  mails  * '  shall  be  deemed  guilty  of  a  misdemeanor, ' '  etc.  *  *  This 
distinctly  additional  clause,"  continued  the  justice,  **  specifically  desig- 
nating and  describing  the  particular  class  of  letters  which  shall  be  non- 
mailable, clearly  limits  the  inhibitions  of  the  statute  to  that  class  of  letters 
alone  whose  indecent  matter  is  exposed  on  the  envelope."®**  Another 
illustration  of  the  general  rule  is  the  construction  placed  upon  the  Bank- 
ruptcy Act  of  1898  which  awards  priority  of  payment  out  of  the  bankrupt's 
estate  to  **  (4)  wages  due  to  workmen,  clerks,  or  servants  which  have  been 
earned  within  three  months  before  the  date  of  the  commencement  of  pro- 
ceedings, not  to  exceed  $300  to  each  claimant.  (5)  Debts  owing  to  any 
person  who  by  the  laws  of  the  states  or  of  the  United  States  is  entitled  to 
priority."  The  Circuit  Court  of  Appeals  held  that  the  Limitation  of  three 
months  applies  to  the  specified  wages  claims,  even  though  the  law  of  the 
state  gives  priority  without  limitation;  that  the  provision  containing  the 
limitation  ii^  special  and  the  following  provision  general,  and  that  what 
Congress  has  said  specifically  upon  a  subject  ^'  expresses  the  particular 
intent  of  the  law-making  power,"  and  **  is  not  to  be  tolled  or  enlarged  by 


95.  U.  S.  r.  Cliaee,  135  U.  S.  260,  10  S. 
Ot.  756,  34  U.  S.  (L.  ed.)  117,  wherein  the 
court  quotes  with  approval  the  opinion  of 
Judge  Hammond,  in  U.  S.  v.  Huggett,  40 
Fed.  640,  where  the  same  construction  of 
the  act  was  adopted.  In  that  case  Judge 
Hammond  invoked  another  rule  of  inter- 
pretation as  follows:  ''Has  this  letter 
been  excluded  1^  the  language  of  the  act? 
A  latitudinarian  construction  that  shall 
include  it  because  it  is  as  hurtful  to 
morals  as  other  things  that  are  excluded 
is  denied  to  use  by  the  Supreme  Ourt,  as 
already  shown.  The  conclusive  fact  against 
including  it  is  that  from  the  beginning  of 
the  legislation  to  the  recent  acts,  which 
do  specifically  include  'letters,'  they  have 
never  been  mentioned  as  such  in  the  list 
of  prohibited  mail  matter,  nor  referred  to 
in  uie  statute,  except  in  a  phrase  which  by 
fair  implication  shows  that  they  were  de- 
signedly left  out  of  that  list  when  Con- 
gress says  that  there  shall  be  included 
every  letter  upon  the  envelope  of  which  ' 
—  and  it  may  be  conceded  that  this  means 
upon  the  outside  surface  of  which  —  the 
obscene  language,  etc.,  appears.  Now,  from 
the  earliest  appearance  in  our  civilization 
of  postal  carriage,  whether  by  private  or 


public  establishment,  the  '  letters '  have 
been  that  class  of  '  mail  matter '  with 
which  and  about  which  there  has  been 
most  concern,  so  much  so,  that  the  idea 
of  '  a  letter '  and  postal  carriage  are  quite 
inseparable,  when  we  have  in  mind  the 
postal  service  and  its  regulation.  It  has 
become,  in  that  relation,  a  technical  word, 
a  superior  word,  a  word  to  represent  a 
class  of  mail  matter  that  is  in  every  pos* 
sible  sense  of  so  high  a  grade  that  all  else 
becomes  inferior  in  classification  and  in 
enumeration  to  it.  It  stands  first  in  pos- 
tal concerns,  and  nothing  is  even  equal  to 
it.  Historically,  in  practical  operation, 
and  in  popular  knowledge  and  esteem,  this 
is  so,  and  the  general  rule  of  construction 
is  that  in  legislative  enumeration  the  in- 
ferior does  not  include  the  superior.  End. 
Interp.  St.,  §  412,  p.  579.  I  have  taken 
the  trouble  to  examme  with  care  the  legis- 
lation concerning  our  postal  affairs,  and 
do  not  find  a  single  instance  where  Con- 
gress has  ever  used  any  other  word  to 
include  '  letters '  than  that  word  itself, 
except  such  expressions  as  '  the  mail,' 
'  mail  matter,'  '  bag  or  mail  of  letters,' 
etc.  It  is  sometimes  used  generically  to 
describe  mail  matter  of  other  classes  than 
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any  general  prior  or  subsequent  provision  "  in  the  act.*®  Where  an  act 
of  Congress  directed  the  Secretary  of  the  Treasury  to  pay  to  the  legal 
owner  of  such  lands  as  were  sold  for  taxes  **  in  the  parishes  of  St.  Helena 
and  St.  Luke  "  a  specified  sum  per  acre,  a  further  provision  in  the  same 
act  that  **  any  sum  or  sums  of  money  received  into  the  treasury  of  the 
United  States  from  the  sale  of  lands  bid  in  for  taxes  in  any  state  •  •  • 
in  excess  of  the  tax  assessed  thereon  shall  be  paid  to  the  owners  of  the 
land  "  was  held  not  to  extend  to  the  parishes  of  St.  Helena  and  St.  Luke.*'' 
In  a  section  of  the  Federal  Judiciary  Act  of  1789  the  jurisdiction  of  the 
Circuit  Court  was  defined  as  extending  to  **  all  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  where,*'  ett.,  and  after  prescribing  the  criminal 
jurisdiction  of  the  Circuit  Court  and  providing  that  no  person  shall  be 
arrested  in  one  district  for  trial  in  another  **  in  a  civil  action  "  before 
a  circuit  or  district  court,  the  paragraph  concluded  with  the  provision  that 
'*  no  civil  suit  shall  be  brought  before  either  of  said  courts,  against  an 
inhabitant  of  the  United  States,  by  any  original  process  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found, 
at  the  time  of  serving  the  writ."  It  was  held  that  the  words  **  civil  suit  '' 
in  the  last  provision  were  confined  to  civil  suits  **  at  common  law  or  in 
equity, "  as  in  the  first  provision,  and  did  not  extend  to  causes  of  admiralty 
jurisdiction.  *  *  The  general  language  found  in  one  place,  * '  said  the  court, 
**  may  be  restricted  in  its  eflfect  to  the  particular  expressions  employed  in 
another,  if  such,  upon  a  careful  examination  of  the  subject,  appears  to 
have  been  the  intent  of  the  enactment."'***  Where  general  language  in 
an  act  is  followed  by  the  words  *  *  that  is  to  say, ' '  and  particular  cases  are 
then  specified,  what  follows  the  quoted  phrase  must  govern  what  precedes 
it,  because  it  is  the  more  carefully  chosen  language.***^  The  rule  has  a 
close  aflSnity  with  the  rule  of  ejusdem  generis,^  and  the  rule  that  where  an 


'  letters/  as  when  the   statutes  speak   of 

*  letter-carriers,*  *  letter-boxes/  eti. ;  but 
whenever  the  legislation  in  hand  requires 
specific  classification  or  enumeration,  I 
find  no  word  ever  substituted  for  *  letters/ 
to  express  that  which  is  commonly  known 
as  letters  in  relation  to  the  postal  service. 
We  have  *  letter  and  newspaper  envelopes/ 
'  letter  correspondence/  '  registered  letters/ 

*  unclaimed  letters/  *  dead  letters/  *  request 
letters/  *  non-delivered  letters/  *  all  letters 
and  other  mail  matter/  *  foreign  letters/ 

*  letters  or  packets/  *  letters  and  packets/ 

*  letter  postage/  '  letter  mail/  *  letter  and 
otlier  mail  matter/  and  such  like,  almost 
innumerably;  and  these  I  have  taken  quite 
at  random  from  the  Revised  Statutes.  Can 
it  be  possible  that  Congress  then,  wishing 
to  include  *  letters,'  in  any  particular  and 
accurate  enumeration  shall  drop  that  word 
so  imbedded  in  our  postal  laws  and  that 
of  our  ancestors  beyond  the  sea,  and  adopt 
some  unfamiliar,  inferior,  and  in  every 
sense  ambiguous  term  to  express  the  idea? 
It  does  violence  to  the  intelligence  of  Con- 
gress to  think  so." 

A  provision  in  a  statute  conferring  au- 
thority upon  counties  "  to  issue  bonds  in 
such  amount  as  may  be  necessary  to  erect 
a  suitable  building  for  a  court  house  "  was 


held  to  be  limited  by  a  subsequent  section 
declaring  that  the  county  should  not  issue 
a  larger  amount  of  bonds  than  could  be 
liquidated  in  a  certain  number  of  years  by 
an  annual  tax  of  a  stated  amount.  Fran- 
cis t\  Howard  County,  50  Fed.  44. 

For  other  cases  where  the  rule  discussed 
in  the  text,  or  arguments  closely  resem- 
bling that  rule,  were  applied  with  a  like 
result,  see  In  re  Jayne,  28  Fed.  419;  In  re 
Lange,  91  Fed.  362  [citing  Covington  t\ 
McXickle,  18  B.  Mon.  (Ky.)  286];  Little- 
ton t*.  Oliver  Ditson  Co.,  62  Fed.  697  [af- 
firtned  Oliver  Ditson  Co.  v.  Littleton,  (C. 
C.  A.)  67  Fed.  905] ;  Boston  Safe  Deposit, 
etc.,  Co.  f.  Hudson,  (C.  C.  A.)  68  Fed.  760. 

96.  In  re  Rouse,  (C.  C.  A.)  91  Fed.  101; 
23  Op.  Atty.-Gen.  609. 

97.  Sams  v.  U.  S.,  27  Ct.  CI.  266,  ap- 
proved in  McKee  v.  U.  S.,  164  U.  S.  287, 

17  S.  Ct.  92,  41  U.  S.  (L.  ed.)  437,  where 
the  court  adopted  the  same  construction  of 
the  act. 

98.  Atkins  v.  Fibre  Disintegrating  Co., 

18  Wall.  272,  21  U.  S.  (L.  ed.)  841,  where 
the  conclusion  of  the  court  was  sustained 
bv  reference  to  other  sections  of  the  act 
in  pari  materia. 

90.  Jordan  v.  U.  S.,  19  Ct.  CI  119. 
1.  See  §  91. 
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act  contains  special  provisions  they  must  be  read  as  exceptions  to  a  general 
provision  in  a  separate  earlier  or  subsequent  act.^ 

S6.  Same  —  limitationfl  on  rule. —  We  have  seen  that  provisos  and 
exceptions  in  a  statute  are  strictly  construed,^  that  courts  are  slow  to  dis- 
cover qualifications  of  explicit  general  language  where  the  legislature  has 
made  none,^  that  the  natural  import  of  the  language  is  presumptively 
within  the  intent  of  the  legislature,'^  that  all  the  provisions  of  an  act  should 
be  harmonized  if  possible,®  and  that  manifest  legislative  intent  is  always 
of  paramount  consideration  J  So  the  general  rule  stated  in  the  preceding 
paragraph  is  no  stronger  than  the  declaration  by  Chief  Justice  Marshall 
that  **  positive  and  explicit  provisions,  comprehending  in  terms  a  whole 
class  of  cases,  are  not  to  be  restrained  by  applying  to  those  cases  an  impli- 
cation drawn  from  subsequent  words,  unless  that  implication  be  very  clear, 
necessary,  and  irresistible."^  And  when  words  of  diflFerent  signification 
are  employed  the  scope  of  the  statute  is  not  necessarily  to  be  confined  within 
the  limits  of  the  narrower  word .•  Accordingly  under  the  Sherman  anti- 
trust law  declaring  illegal  '*  every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce,"  etc.,^® 
it  was  held  that  the  word  **  conspiracy  "  was  not  confined  to  combinations 
of  a  contractual  character,  since  such  a  construction  *'  would  be  to  make 
tautologous  words  which  have  distinctly  different  meanings. "  ^*  So  where 
an  act  of  Congress  provided  that  no  person  should  **  be  prosecuted,  tried,  or 
punished  for  any  offense  not  capital,  nor  for  any  fine  or  forfeiture  under 
any  i>enal  statute  unless  the  indictment  or  information  for  the  same  shall  be 
found  or  instituted  within  two  years  from  the  time  of  committing  the 
offense,  or  incurring  the  fine  or  forfeiture  aforesaid,"  and  it  was  contended 
by  the  United  States  District  Attorney  that  an  action  of  debt  to  recover 
a  pecuniary  forfeiture  was  not  barred  by  the  limitation,  "  it  is  true, ' '  said 
Chief  Justice  Marshall,  **  that  general  expressions  may  be  restrained  by 
subsequent  particular  words,  which  show  that  in  the  intention  of  the 
legislature  those  general  expressions  are  used  in  a  particular  sense,  and 
the  argument  is  a  strong  one  which  contends  that  the  latter  words  describ- 
ing the  remedy  imply  a  restriction  on  those  which  precede  them.  Most 
frequently  they  would  do  so.  But  in  the  statute  under  consideration  a 
distinct  member  of  the  sentence  describing  one  entire  class  of  offenses  would 
be  rendered  almost  totally  useless  by  the  construction  insisted  on  by  the 
attorney  for  the  United  States.  Almost  every  fine  or  forfeiture  under  a 
penal  statute  may  be  recovered  by  an  action  of  debt  as  well  as  by  informa- 
tion; and  to  declare  that  the  information  was  barred  while  the  action  of 
debt  was  left  without  limitation  would  be  to  attribute  a  capriciousness  on 
this  subject  to  the  legislature  which  could  not  be  accounted  for;  and  to 
declare  that  the  law  did  not  apply  to  cases  on  which  an  action  of  debt  is 
maintainable  would  be  to  overrule  express  words,  and  to  give  the  statute 

8.  See   §    142   on   repeal  of   special  by  6.  See  §  34. 
general  act  or  vice  versa.  7.  See  §  17. 

S.  See  infra,  Bectiona  on  provisions  and  8.  Faw   v.   Marsteller,  2   Cranch  23,   2 

exceptions.  U.  S.  (L.  ed.)   191. 

See  §§  129-131  as  to  provisos;  see  §  132  9.  U.  S.  v.  Debs,  64  Fed.  748. 

M  to  exceptions.  10.  Act  of  July  2,  1890,  26  Stat,  at  L. 

4.  See  §§  26  and  27  on  judicial  legisla-  200,  §  1. 

tion  11.  U.  S.  r.  Debs,  64  Fed.  748,  where  the 

9.  See  §  17.  court   said    it  was   well   held   in   Reg.   v. 
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almost  the  same  construction  which  it  would  receive  if  one  distinct  member 
of  the  sentence  was  expunged  from  it.  In  this  particular  case  the  statute 
which  creates  the  forfeiture  does  not  prescribe  the  mode  of  demianding  it ; 
consequently,  either  debt  or  information  would  lie.  It  would  be  singular 
if  the  one  remedy  should  be  barred  and  the  other  left  unrestrained.'*  ** 


Prospective  Operation  Preferred 

37.  General  presumption. — ' '  It  is  a  principle  which  has  always  been 
held  sacred  in  the  United  States,"  said  Chief  Justice  Marshall,  *'  that  laws 
by  which  human  action  is  to  be  regulated  look  forwards,  not  backwards, 
and  are  never  to  be  construed  retrospectively,  unless  the  language  of  the 
act  shall  render  such  construction  indispensable,''*®  And  Mr.  Justice 
Harlan  declared  that  **  courts  uniformly  refuse  to  give  to  statutes  a  retro- 
spective operation,  whereby  rights  previously  vested  are  injuriously 
ejected,  unless  compelled  to  do  so  by  language  so  clear  and  positive  as  to 
leave  no  room  to  doubt  that  such  was  the  intention  of  the  legislature."  ** 


M'CuUey,  2  Moody  34,  tha*  "ram,  ewe, 
sheep,  and  lamb  "  were  all  covered  by  the 
word  **  sheep." 

See  generally  §  33  as  to  synonymous 
words. 

12.  Adams  v.  Woods,  2  Granch  341,  2 
U.  S.  (L.  ed.)  297. 

18.  Reynolds  v.  M' Arthur,  2  Pet.  434, 
7  U.  S.  (L.  ed.)  470. 

"All  statutes  are  to  be  construed  as 
operating  prospectively  unless  a  contrary 
intent  appears  oeyond  a  doubt."  Per  Jus- 
tice Strong  in  U.  S.  v,  Alexander,  12  Wall. 
179,  20  U.  S.  (L.  ed.)  381. 

"  There  is  always  a  presumption  that 
statutes  are  intended  to  operate  prospec- 
tively only."  City  R.  Co.  r.  Citizens*  St. 
R.  Co.,  166  U.  S.  565,  17  S.  Ct.  653,  41 
U.  S.  (L.  ed.)  1114.  To  the  same  effect 
see  Waugh  v,  Mississippi  University,  237 
U.  S.  589,  36  S.  Ct.  720,  59  U.  S.  (L.  ed.) 
1131 ;  Union  Pac.  R.  Co.  v.  Snow,  231  U.  S. 
204,  34  S.  Ct.  104,  58  U.  S.  (L.  ed.)  184; 
Cameron  v.  U.  S.,  231  U.  S.  710,  34  S.  Ot. 
244,  58  U.  S.  (L.  ed.)  448;  U.  S.  v.  Ameri- 
can Sugar  Refining  Co.,  202  U.  S.  563,  26 
S.  Ct.  717,  50  U.  S.  (L.  ed.)  1149;  White 
t?.  U.  S.,  191  U.  S.  546,  551,  24  S.  Ct.  171, 
48  U.  S.  (L.  ed.)  295,  Post  v.  U.  S.,  161 
U.  S.  585,  16  S.  Ct.  611,  40  U.  S.  (L.  ed.) 
816;  Caha  t\  U.  S.,  152  U.  S.  214,  14  S. 
Ct.  513,  38  U.  S.  (L.  ed.)  415;  Shreveport 
17.  Cole,  129  U.  S.  39,  9  S.  Ct.  210,  32  U.  S. 
(L.  ed.)  589;  U.  S.  f.  Moore,  95  U.  S.  762, 
24  U.  S.  (L.  ed.)  588;  Harvey  v.  Tyler,  2 
Wall.  328,  17  U.  S.  (L.  ed.)  871  ;'U.  S. 
t\  Louisville,  etc.,  R.  Co.,  212  Fed.  486; 
U.  S.  r.  Tsuji  Suckichi,  (C.  C.  A.)  199 
Fed.  750;  U.  S.  v.  North  German  Lloyd 
Steamship  Co.,  185  Fed.  168;  U.  S.  v. 
Atchison,  etc.,  R.  Co.,  142  Fed.  176;  Saw- 
yer Spindle  Co.  r.  Carpenter,  133  Fed. 
2»8;  McBride  v.  Farrington,  131  Fed.  797; 
In  re  Scott,  126  Fed.  981;  Dodge  v.  Ne- 
vada Nat.  Bank,  (C.  C.  A.)  109  Fed.  726; 
KUis  V,  Connecticut  Mut.  L.   Ins.   Co.,  8 


Fed.  81 ;  7w  re  Obear,  3  Bill.  40,  18  Fed. 
Cas.  No.  10,395;  U.  S.  r.  Starr,  Hempst. 
469,  27  Fed.  Cas.  No.  16,379;  Schenck  f. 
Peay,  Woolw.  189,  21  Fed.  Cas.  No. 
12,450;  Royce  i?.  U.  S.,  36  Ct.  CI.  328; 
Rich  V.  U.  S.,  33  Ct.  CI.  191;  The  Cir- 
cassian, 11  Blatchf.  481,  5  Fed.  Cas.  No. 
2,726;  Smith  v.  Draper,  6  Blatchf.  241,  22 
Fed.  Cas.  No.  13,037;  In  re  Chadwick,  5 
Fed.  Cas.  No.  2,569;  Ogden  t?.  Wither- 
spoon,  2  Hayw.'N.  C.  227,  18  Fed.  Cas.  No. 
10,461;  In  re  Montgomery,  12  Nat.  Bankr. 
Reg.  321,  17  Fed.  Cas.  No.  9,732;  6  Op. 
Attv.-Gen.  81  (Johnson,  1849);  16  Op. 
Attv.-Gen.  222  (Devens,  1877). 

14.  Chew  Heong  v.  U.  S.,  112  U.  S.  559, 
5  S.  Ct.  256,  28  U.  S.  (L.  ed.)  770,  where 
he  continued :  "  In  U.  S.  v.  Heth,  3  Cranch 
413,  2  U.  S.  (L.  ed.)  479,  this  court  said 
that  *  words  in  a  statute  ought  not  to 
have  a  retrospective  operation  unless  they 
are  so  clear,  strong,  and  imperative  that 
no  other  meaning  can  be  annexed  to  them, 
or  imless  the  intention  of  the  legislature 
cannot  be  otherwise  satisfied;  '  and  such 
is  the  settled  doctrine  of  this  court.  Mur- 
ray f.  Gibson,  15  How.  423,  14  U.  S.  (L, 
ed.)  755;  McEwen  v.  Den,  24  How.  244, 
16  U.  S.  (L.  ed.)  672;  Harvey  v.  Tyler,  2 
Wall.  347,  17  U.  S.  (L.  ed.)  871;  Sohn  v. 
Waterson,  17  Wall.  599,  21  U.  S.  (L.  ed.) 
737;  Twenty  Per  Cent.  Cases,  20  Wall, 
187,  22  U.  S.  (L.  ed.)  339."  "A  retro- 
spective operation  will  not  be  given  to  a 
statute  which  interferes  with  antecedent 
rights  or  by  which  human  action  is  regu- 
lated, unless  such  be  '  the  unequivocal  and 
inflexible  import  of  the  terms,  and  the 
manifest  intention  of  the  legislature.' " 
Union  Pac.  R.  R.  r.  Laramie  Stock  Yards, 
231  U.  S.  190,  34  S.  Ct.  101,  58  U.  S.  (L. 
ed.)  179.  To  the  same  effect  see  South- 
western Coal  Co.  tr.  McBride,  185  U.  S. 
499,  22  S.  Ct.  763,  46  U.  S.  (L.  ed.)  1010; 
L'.  S.  v.  Burr,  159  U.  S.  82,  15  S.  Ct.  1002, 
40  U.  S.   (L.  ed.)   82;  Cook  r.  U.  S.,  138 
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Proceeding  a  step  farther,  **  Even  though  the  words  of  a  statute  are  broad 
enough  in  their  literal  extent  to  comprehend  existing  cases, ' '  said  Mr.  Jus- 
tice Clifford,  **  they  must  yet  be  construed  as  applicable  only  to  cases  that 
may  hereafter  arise,  unless  the  language  employed  expresses  a  contrary 
intention  in  unequivocal  terms."**  Statutes  are  to  have  no  further  or 
greater  retrospective  operation  than  plainly  appears  to  have  been  the  legis- 
lative intention.**  But  a  statute  does  not  operate  retrospectively  when 
it  is  made  to  apply  to  future  transactions,  merely  because  those  trans- 
actions have  relation  to  and  are  founded  upon  antecedent  events.*^  An 
act  of  Congress  declaring  that  an  earlier  act  allowing  a  drawback  on  cer- 
tain imported  articles  *'  shall  be  construed  to  apply  only  to  vessels  of  the 
United  States  '  *  was  held  not  to  take  away  the  right  to  the  drawback  or 
those  articles  which  had  previously  been  reshipped  on  vessels  not  of  the 
United  States.***  Laws  reducing  the  price  of  work  done  for  the  govern- 
ment have  been  uniformly  construed  as  operating  only  upon  work  ordered 


U.  S.  181,  11  S.  Ct.  268,  34  U.  S.  (L.  ed.) 
906;  Auffra'ordt  v.  Rasin,  102  U.  S.  622, 
26  U.  S.  (L.  ed.)  262;  U.  S.  v.  Tnion  Pac. 
R.  Co.,  98  U.  S.  606,  25  U.  S.  (L.  ed.) 
143;  Ladiga  v.  Roland,  2  How.  589,  11 
U.  S.  (L.  ed.).  387;  Doddridge  r.  Thomp- 
son, 9  Wheat.  479,  6  U.  S.  (L.  ed.)  137; 
Law  v.  Stewart,  3  Cranch  413,  2  U.  S.  (L. 
ed.)  479;  U.  S.  v.  Schofield,  182  Fed.  240; 
In  re  Chavez,  (C.  C.  A.)  149  Fed.  73; 
McDougald  v.  New  York  Life  Ins.  Co.,  (C. 
C.  A.)  146  Fed.  674;  Schauble  v.  Schnlz, 
(C.  C.  A.)  137  Fed.  389;  St.  Louis  South- 
western R.  Co.  17.  Purcell,  (C.  C.  A.)  135 
Fed.  499;  Henderson  County  v.  Travelers' 
Ins.  Co.,  (C.  C.  A.)  128  Fed.  817;  Hatha- 
way r.  Mutual  L.  Ins.  Co.,  99  Fed.  537; 
Strong  t.  U.  S.,  93  Fed.  259;  The  Queen, 
93  Fed.  834;  Jaedicke  v.  U.  S.,  (C.  C.  A.) 
85  Fed.  372;  Wright  r.  Southern  R.  Co.,  80 
Fed.  263;  Northwestern  Mut.  L.  Ins.  Co. 
r.  Seaman,  80  Fed.  358;  McClellan  v.  Pye- 
att,  (C.  C.  A.)  66  Fed.  845;  Sears  v.  Ma- 
honey,  66  Fed.  860;  Central  Trust  Co.  c. 
Sheffield,  etc.,  Coal,  etc.,  Co.,  60  Fed.  16; 
U.  S.  r.  National  Exch.  Bank,  (C.  C.  A.) 
53  Fed.  9;  FuUer  r.  U.  S.,  48  Fed.  655; 
Eastman  r.  Clackamas  County,  32  Fed.  32; 
Folsom  V,  U.  S.,  21  Fed.  37;  Spitley  v. 
Frost,  15  Fed.  303;  Johnston  v.  Vandyke, 
6  McLean  428,  13  Fed.  Cas.  No.  7,426; 
Warren  Mfg.  Co.  v,  Etna  Ins.  Co.,  2  Paine 
517,  29  Fed.  Cas.  No.  17,206;  Badische 
Anilin,  etc.,  Fabrik  t?.  Hamilton  Mfg.  Co., 
3  B.  &  A.  Pat.  Cas.  235,  2  Fed.  Cas.  No. 
721 ;  Brooke  v.  MeCracken,  10  Nat.  Bankr. 
Reg.  461,  4  Fed.  Cas.  No.  1,932;  Home 
Mut.  Ins.  Co.  V.  Stockdale,  12  Fed.  Cas.  No. 
6,662;  Bassett'fl  Case,  2  Ct.  CI.  448;  Ken- 
nedy F.  U.  S.,  23  Ct.  CI.  366;  Gardner  v. 
U.  S.,  25  Ct.  CI.  24;  Lander's  Case,  9  Ct. 
CI.  242;  16  Op.  Atty.-Gen.  379  (Devens, 
1879) ;  90p.  Atty.-Gen.  437  (Black,  1860)  ; 
21  Op.  Atty.-Gen.  21  (Olney,  1894);  17 
Op.  Atty.-Gen.  514   (Brewster,  1883). 

15.  Twenty  Per  Cent.   Cases,   20  Wall. 
187,  2fi  U.  S.   (L.  ed.)   339;  Warren  Mfg. 


Co.  V.  Etna  Ins.  Co.,  2  Paine  517,  29  Fed. 
Cas.  No.  17,206. 

In  9  Op.  Atty.-Gen.  439,  Attorney-Gen- 
eral Black  said:  "  Numerous  cases  are  to 
be  found  in  the  books  where  the  legislature 
has  seemed  to  express  very  clearly  the  in- 
tent that  their  enactment  should  operate 
upon  the  past,  and  yet  the  courts  have 
held  the  true  construction  to  be  otherwise. 
For  instance,  an  act  of  Parliament  was 
passed  declaring  that  no  cLction  should 
thereafter  he  brought  to  charge  any  per- 
son upon  any  agreement  made  in  consid- 
eration of  marriage,'  unless  such  agreement 
be  in  writing.  An  action  w<is  thereafter 
brought  upon  an  agreement  without  writ- 
ing, but  the  agreement  was  made  before 
the  date  of  the  law.  The  judges  unani- 
mously sustained  the  riglit  of  the  plaintiff, 
because  they  could  not  presume  that  the 
act  had  a  retrospect  and  because  it  would 
be  great  mischief  so  to  explain  it.  Gil- 
more  V.  Shooter,  2  Mod.  310,  2  Show.  17. 
Although  the  statute  of  wills  declared  that 
all  testamentary  writing  should  be  void 
without  certain  formalities  of  attestation, 
it  was  held  not  to  apply  to  a  case  where 
the  will  had  been  executed  without  such 
formalities  before  the  passage  of  the  stat- 
ute, though  the  testator  died  afterwards. 
Harwood  r.  Goodright,  1  Cowp.  90;  Mul- 
lock f.  Souder,  5  W.  &  S.  (Pa.)  199.  This, 
it  will  be  observed,  was  a  very  strong  case 
in  favor  of  the  general  doctrine,  because 
the  will  might  have  been  made  in  pursu- 
ance of  the  act  after  it  was  passed,  and 
because  no  right  whatever  was  vested 
under  it  at  the  date  of  the  act." 

16.  In  re  Obear,  3  Dill.  40,  18  Fed.  Caa. 
No.  10,395. 

17.  Johnston's  Case,  17  Ct.  CI.  171. 

18.  Kennedy  v.  U.  S.,  23  Ct.  CI.  363, 
where  the  court  suggested  that  the  later 
act  might  mean  that  the  earlier  "  shall  be 
construed  "  in  the  future  or  from  the  date 
of  the  later  act  in  the  manner  prescribed. 
See  also  Cunard  Steamship  Co.  v.  U.  S.,  25 
Ct.  CI.  428,  construing  the  same  act. 
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after  their  passage.^®  An  act  of  Confess  ordering  a  reduction  in  the 
rates  allowed  for  mail  transportation  and  directing  that  the  reduction 
take  effect  from  the  beginning  of  the  current  fiscal  year,  was  held  not  to 
operate  retroactively  as  a  notice  to  existing  contractors.^^  In  one  case 
the  court  said  that  *'  the  intention  of  the  legislature  must  be  expressed 
with  irresistible  clearness  *'  to  induce  a  court  to  believe  that  a  law  was 
intended  to  be  retroactive  upon  wills  then  in  existence  and  cause  them  to 
pass  after-acquired  lands  without  any  evidence  that  the  testators  desired 
or  thought  they  would  dp  so.^^  Where  a  statute  is  amended  by  the  sub- 
stitution of  words  or  so  that  it  shall  read  **  as  follows/'  the  new  pro- 
visions-are to  be  understood  as  enacted  at  the  time  the  amended  act  takes 
effect;  in  other  words,  the  amendment  is  not  to  be  given  a  retroactive 
effe<5t.**  Statutes  conferring  appellate  jurisdiction  should  not  be  con- 
strued to  authorize  the  review  of  a  judgment  already  rendered  and  not  pre- 
viously reviewable  *^  unless  such  intent  affirmatively  appears.**  Statutes 
of  limitation  are  presumed  to  operate  prospectively  only.***  Where  the 
language  of  a  remedial  act  clearly  relating  to  past  transactions  is  broad 
enough  to  extend  to  like  cases  in  the  future,  it  will  be  construed  to  operate 
prospectively  if  a  contrary  intent  is  not  manifest.*® 

38.  Indications  of  intent. —  Where  an  act  expressly  declares  that  it  shall 
take  effect  from  the  passage  thereof  it  has  been  said  to  be  decisive  evidence 
of  intent  to  confine  its  operation  to  the  future.*'^     The  tense  used  is  of 


19.  9  Op.  Atty.-Gen.  437   (Black,  1860). 

20.  Chicago,  etc.,  R.  Case,  14  Ct.  CI.  143, 
where  the  court  said :  "  We  are  all  of 
opinion  tllat  when  a  contract  for  a  term  of 
time  is  made  under  due  authority  of  law 
by  duly  authorized  agents  of  the  United 
States,  the  United  States  cannot  by  their 
own  legislative  act  vary  the  terms  of  the 
contract  in  their  own  favor  without  the 
assent  of  the  other  party." 

21.  Carroll  v.  Carroll,  16  How.  281,  14 
U.  S.  (L.  ed.)  936. 

8d.  Fuller  v.  U.  S.,  48  Fed.  655,  quoting 
from  Ely  v.  Holton,  15  N.  Y.  695.  See 
also  McEwen  v.  Den,  24  How.  242,  16  U.  S. 
(L.  ed.)  672;  United  Mines  Co.  v.  Hatcher, 
(C.  C.  A.)  79  Fed.  517;  15  Op.  Atty.-Gen. 
222  (Devens,  1877),  15  Op.  Atty.-Gen. 
259  (Devens,  1877)  ;  Eastman  v.  Clacka- 
mas County,  32  Fed.  32. 

Whether  the  amendment  of  June  22, 
1874,  to  the  bankruptcy  act  of  1867  oper- 
ated retrospectively,  and,  if  so,  to  what 
extent,  was  considered  in  many  cases 
and  some  contrariety  of  opinion  resulted. 
Auffm'ordt  v.  Rasin,  102  U.  S.  620,  26  U. 
S.  (L.  ed.)  262;  Matter  of  Francke,  7 
Ben.  420,  9  Fed.  Cas.  No.  6,046;  Matter 
of  Leland,  7  Ben.  436,  15  Fed.  Cas.  No. 
8,231 ;  In  re  Perkins,  6  Biss.  187,  19  Fed. 
,Cas.  No.  10,983;  Hamlin  v.  Pettibone,  6 
Biss.  167,  11  Fed.  Cas.  No.  5,995;  In  re 
Williams,  6  Biss.  233,  29  Fed.  Cas.  No. 
17,700;  In  re  Obear,  3  DiU.  37,  18  Fed. 
Cas.  No.  10,395;  In  re  King,  3  Dill.  3, 
14  Fed.  Cas.  No.  7,781;  In  re  Lowenstein, 
3  Dill.  147,  15  Fed.  Cas.  Ko.  8,673;  In  re 
Kean,  2  Hughes  322,  14  Fed.  Cas.  No. 
7,630;  In  re  Wyllie,  2  Hughes  466,  30  Fed. 


Cas.  No.  18,112;  In  re  Griffiths,  2  Lowell 
340,  11  Fed.  Cas.  No.  5.825;  In  re  Com 
stock,  3  Sawy.  128,  6  Fed.  Cas.  No.  3.077 ; 
Barnert  v.  High  tower,  10  Nat.  Bankr.  Reg. 
157,  2  Fed.  Cas.  No.  1,009;  In  re  Mont- 
gomery, 12  Nat.  Bankr.  Reg.  321,  17  Fed. 
Cas.  No.  9,732;  Singer  f.  Sloan,  11  Nat. 
Bankr.  Reg.  433,  22  Fed.  Cas.  No.  12,809 ; 
Ex  p.  Hull,  12  Fed.  Cas,  No.  6,856;  Brooke 
V.  McCracicen,  10  Nat.  Bankr.  Reg.  461, 
4  Fed.  Cas.  No.  1,932;  In  re  Pickering,  10 
Nat.  Bankr.  Reg.  208,  19  Fed.  Cas.  No. 
11,120. 

23.  U.  S.  V.  National  Exch.  Bann.,  (C. 
C.  A.)  53  Fed.  9. 

24.  Sampcyreac  v.  U.  S.,  7  Pet.  239,  8 
U.  S.  ( L.  ed. )  665. 

25.  Union  Pac.  R.  Co.  v.  Laramie  Stock 
Yards  Co.,  231  U.  S.  190,  34  S.  Ct.  101,  58 
U.  S.  (L.  ed.)  179;  Sohn  v.  Waterson,  17 
Wall.  696,  21  U.  S.  (L.  ed.)  737;  McCor- 
mick  V.  Eliot,  43  Fed.  469;  Vau^han  i\ 
East  Tennessee,  etc.,  R.  Co.,  1  Flip.  621, 
28  Fed.  Cas.  No.  16,898.  See  also  U.  S. 
V.  Wiley,  11  Wall.  508,  20  U.  S.  (L.  ed.) 
211;  Ross  r.  Duval,  13  Pet.  45,  10  U.  S. 
(L.  ed.)  51;  McKean  t?.  Archer,  62  Fed. 
791. 

See  §  101  for  rule  of  construction  appli- 
cable to  statutes  of  limitation. 

26.  Bovd  t\  Thayer,  143  U.  S.  135,  12 
S.  Ct.  375,  36  U.  S.  (L.  ed.)  103;  Beard 
V,  Rowan,  9  Pet.  301,  9  U.  S.  (L.  ed.)  136; 
Harven  t\  Tyler,  2  Wall.  328,  17  U.  S.  (L. 
ed.)    871. 

See,  generally,  §  94  as  to  construction 
of  remedial  statutes. 

27.  9  Op.  Atty.-Gen.  439  (Blar.k,  1860). 
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weight  in  determining  the  scope  of  the  operation  of  a  statute.*®  The  use 
of  the  word  '*  hereafter  ''  imports  a  prospective  operation.*®  The  fact 
that  an  act  by  its  terms  is  not  to  take  effect  immediately  upon  its  passage 
is  a  strong  indication  that  it  is  not  designed  to  operate  retroactively.®® 
When  an  amendatory  law  contains  express  provisions  fixing  the  period  of 
its  retroaction  in  certain  specified  cases,  the  specification  almost  necessarily 
leads  to  the  conclusion  that  in  all  other  and  unspecified  cases  the  amend- 
ment is  not  to  have  a  retroactive  effect .**  But  **  while  the  rule  is  that 
statutes  should  be  so  construed  as  to  prevent  them  from  operating  retro- 
actively, that  principle  is  one  of  construction  and  not  of  reconstruction 
and  therefore  does  not  authorize  a  judicial  re-enactment  by  interpretation 
of  a  statute  to  save  it  from  producing  a  retroactive  effect.'*^*  Accord- 
ingly a  statute  relating  to  any  **  judgment  rendered  or  to  be  rendered  " 
was  held  to  operate  retrospectively.*'*  It  has  been  said  that  an  act  in 
terms  applicable  to  mortgages  **  heretofore  executed,*'  could  not  possibly 
be  construed  to  have  within  its  purview  only  those  mortgages  executed 
subsequent  to  its  passage.**  While  tariff  laws  are  prospective,  an  amended 
statute  which  places  on  the  free  list  certain  articles  theretofore  subject  to 
duty  is  not  limited  in  its  application  to  those  articles  of  that  class  which 
have  been  produced  or  manufactured  since  the  passage  of  the  amendatory 
act.**  Congress  may  impose  a  tax  retrospectively,  and  where  it  has  clearly 
done  so  the  legislation  must  be  enforced.** 

39.  Exceptions. —  Acts  relieving  individuals  from  obligations  to  the 
government  or  the  public,  in  whole  or  in  part,  without  affecting  the  vested 
rights  of  other  persons,  and  similar  acts  mitigating  the  punishment  for 
offenses,  as  well  as  acts  relating  to  the  administration  of  the  government, 
and  generally  those  affecting  the  proceedings  of  courts,  apply  with  equal 
force  to  existing  cases  as  to  those  which  may  arise  in  the  future.*'^  And 
the  rule  is  said  to  be  that  when  the  enactment  deals  with  procedure  only, 
unless  the  contrary  be  expressed,  the  enactment  applies  to  all  actions, 
whether  commenced  before  or  after  the  passing  of  the  act.*®  **  This  is 
only  in  accordance  with  the  general  rule  that  all  remedial  legislation  shall 


S8.  U.  S.  tr.  American  Sugar  Refining 
Co.,  202  U.  S.  563,  26  S.  Ct.  717,  50  U.  S. 
(L.  ed.)  1149.  In  that  case  the  court  said: 
"  We  cannot  suppose  that  if  Congress  in- 
tended to  give  retrospective  operation  to 
the  act  it  would  have  used  words  that 
expressed  the  contrary.  The  day  at  which 
the  treaty  should  operate  was  important, 
and  would  necessarily  be  ever  present  in 
mind,  and  it  was  easy  of  expression. 
Future  time  and  past  time  are  directly 
opposite,  and  by  no  inadvertence  or  inten- 
tion can  we  believe  or  suppose  that  Con- 
gress, having  in  mind  and  purpose  the 
distinction  between  the  past  and  the  future, 
should  use  language  that  expressed  the 
one  while  it  meant  to  provide  for  the 
other.'' 

29.  Perkins  Co.  i?.  U.  S.,  180  Fed.  935. 

80.  Osborne  v,  Detroit,  32  Fed,  41.  But 
see  Wrightman  v.  Boone  County,  (C.  C. 
A.)  88  Fed.  435,  where,  under  peculiar 
circumstances,  a  provision  postponing  the 
operative  effect  of  the  statute  almost  con- 


clusively showed  an  intent  that  it  should 
have  a  retrospective  effect. 

81.  Oxford     Iron     Co.     v.     Slafter,     13 
Blatchf.  456,  18  Fed.  Cas.  No.  10,637. 
.    82.  Billings  v.  U.  S.,  232  U.  S.  261,  34 
S.  Ct.  421,  58  U.  S.  (L.  ed.)  596. 

38.  Pauley  Jail  Bldg.,  etc.,  Co.  v.  Craw- 
ford County,  (€.  C.  A. )  84  Fed.  942.    See. 
also  Sampeyteac  v.  U.  S.,   7  Pet.  239,  8 
U.  S.  (L.  ed.)   671. 

84.  McFaddin  r.  Evans-Snider-Buel  Co., 
185  U.  S.  505,  22  S.  Ct.  758,  46  U.  S.  (L. 
ed.)  1012,  affirming  (C.  C.  A.)  105  Fed. 
293. 

85.  21  Op.  Atty.-Gen.  161  (Conrad,  Sol.- 
Gen.,  1895). 

86.  Stockdale  r.  Atlantic  Ins.  Co.,  20 
Wall.  323,  22  U.  S.  (L.  ed.)  348. 

87.  Per  Chief  Justice  Richardson  in 
Johnston's  Case,  17  Ct.  CI.  171. 

88.  Per  Hammond,  J.,  in  Larkin  r.  Sa£- 
farans,  15  Fed.  150,  quoting  Broom  Leg. 
Max.  35,  and  citing  Wright  v.  Hale,  6  H. 
&  N.  227,  and  Kimbray  v.  Draper,  L.  R. 
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be  liberally  construed,  and  particularly  should  this  be  so  where  new  reme- 
dies are  given,  and  with  reference  to  the  bestowal  of  jurisdiction  on  the 
courts. ' '  ^  But  such  a  statute  will  not  be  construed  as  retrospective,  even 
though  it  is  in  a  large  sense  remedial,  if  it  materially  impairs  existing 
rights.'*®  And  it  has  been  held  that  a  statute  changing  the  common-law 
doctrine  in  regard  to  the  negligence  of  fellow-servants  and  evidently 
intended  to  remedy  the  evils  growing  out  of  that  doctrine  did  not  operate 
retrospectively  in  the  absence  of  a  clearly  expressed  purpose  to  that  end.'*^ 


Force  of  Legislative  and  Judicial  Constriu^tions 

40.  Legislative  construction, —  A  legislative  body  may  prescribe  a  rule 
of  construction  binding  on  the  judiciary."**  It  may  likewise  by  statute 
declare  the  construction  of  previous  statutes  so  as  to  bind  the  courts  in 
reference  to  all  transactions  occurring  after  the  passage  of  the  law,'*'*  and 
may,  in  many  cases,  thus  furnish  the  rule  to  govern  the  courts  in  trans- 
actions which  are  past,  provided  no  constitutional  right  of  the  party  con- 
cerned is  violated.'**  But  it  cannot,  under  cover  of  giving  a  construction 
to  an  existing  or  an  expired  statute,  invade  private  rights  with  which  it 
could  not  interfere  by  a  new  and  affirmative  statute;**  since  "  to  declare 


3  Q.  B.  160.  See  also  In  re  King,  3  DiU. 
3,  14  Fed.  Caa.  No.  7,781;  1  N.  Y.  Leg. 
ObB.  1 ;  Sampreyreac  v.  U.  S.,  7  Pet.  239, 
8  U.  S.  (L.  ed.)  671;  Ea  p.  HuU,  12  Fed. 
Gas.  No.  6,856. 

39.  Per  Hammond,  J.,  in  Larkin  t*.  Saf- 
farans,  15  Fed.  150;  In  re  Farmers'  Co-Op. 
Co.,  202  Fed.  1008.  See  also,  as  to  re- 
medial statutes,  (lalveston,  etc.,  R.  Co.  t*. 
Cowdrey,  11  WaU.  459,  20  U.  S.  (L.  ed.) 
199;  U.  S.  V.  Burchard,  125  U.  S.  176,  8 
S.  Ct.  832,  31  U.  S.  (L.  ed.)  662;  Pugh 
f.  McCormick,  14  WaU.  361,  20  U.  S.  (L. 
ed.)  789;  Matter  of  Billing,  3  Ben.  215, 
3  Fed.  Cas.  No.  1,408;  McNamara  v.  U.  S., 
28  Ct.  CI.  416;  Untermeyer  v.  Freund, 
(C.  C.  A.)  58  Fed.  206  [affirming  50  Fed. 
77].  But  compare  In  re  Kean,  2  Hughes 
329,  14  Fed.  Cas.  No.  7,630. 

For  cases  where  statutes  affecting  the 
jurisdiction  and  powers  of  courts  were  held 
to  have  been  intended  to  operate  retro- 
spectively, see  Stephens  v.  Cherokee  Na- 
tion, 174  U.  S.  445,  19  S.  Ct.  722,  43  U.  S. 
(L.  ed.)  1041;  Cook  r.  U.  S.,  158  U.  S. 
•157,  11  S.  Ct.  268,  34  U.  S.  (L.  ed.)  906; 
McBurney  v.  Carson,  99  U.  S.  567,  25  U.  S. 
(L.  ed.)  378;  Larkin  v.  SaiTarans,  15  Fed. 
147 ;  Harvey  v.  Lord,  10  Fed.  238. 

See  generally  §  94  as  to  construction  of 
remedial  statutes. 

40.  Winfree  v.  Northern  Pac.  R.  Co.,  227 
U.  S.  296,  33  S.  Ct.  273,  57  U.  S.  (L.  ed.) 
518. 

41.  Wright  V.  Southern  R.  Co.,  80  Fed. 
260. 

42.  Smith  f.  Smith,  210  Fed.  947. 

43.  Stockdale  r.  Atlantic  Ins.  Co.,  20 
WalL  331,  22  U.  S.  (L.  ed.)  348;  Murdock 
V.  Memphis,  20  Wall.  617,  22  U.  S.  (L. 
ed.)  438;  U.  S.  r.  Early,  12  Wlieat.  148, 
6  U.  S.   (L.  ed.)   682;  Singer  Mfg.  Co.  r. 


McCollock,  24  Fed.  669;  Stebbins  v.  Pueblo 
County,  4  Fed.  282;  U.  S.  v.  Tlie  Ohio,  9 
Phila.  (Pa.)  448,  29  Leg.  Int.  252.  27  Fed. 
Cas.  No.  15,915;  Bassett's  Case,  2  Ct.  CI. 
448.  See  also  Carpenter  v.  Pennsylvania, 
17  How.  456,  15  U.  S.  (L.  ed.)  127;  Ken- 
nedy v.  V.  ».,  23  Ct.  CI.  363;  Patton  r. 
Easton,  1  Whea^  476,  4  U.  S.  (L.  ed.)  139. 
Where  the  legislature  enacted  that  **  it 
was  and  is  the  true  intent  and  meaning 
of  "  certain  sections  in  an  eai'lier  statute 
that  they  should  have  a  given  effect,  it 
simply  meant  to  assert,  as  well  it  might, 
that  in  future  they  should  have  that  effect. 
Singer  Mfg.  Co.  r.  McCollock,  24  Fed.  660. 

44.  Stockdale  v.  Atlantic  Ins.  Co.,  20 
Wall.  331,  22  U.  S.  (L.  ed.)  351. 

Where  an  act  of  Congress  gives  a  con- 
struction to  a  prior  act,  such  legislation, 
so  far  as  it  affects  the  liability  of  the 
L'nitcd  States  and  does  not  interfere  with 
the  vested  rights  of  individuals  and  is  not 
penal,  it  is  within  the  constitutional  power 
of  Congress  and  is  not  open  to  the  objec- 
tions to  retroactive  laws,  especially  when 
such  laws  are  remedial.  McNamara  f>. 
U.  S.,  28  Ct.  CI.  422.  See  also  Gilmore's 
Case,  2  Ct.  CI.  364. 

45.  Stockdale  v.  Atlantic  Ins.  Co.,  20 
Wall.  332,  22  U.  S.  (L.  ed.)  361;  Kosh- 
konong  r.  Burton,  104  U.  S.  678,  26  U.  S. 
(L.  ed.)  890;  Ogden  v.  Blackledge,  2 
Cranch  272,  2  U.  S.  (L.  ed.)  276 i  Home 
Mut.  Ins.  Co,  r.  Stockdale,  16  Int.  Rev. 
Rec.  30,  12  Fed.  Cas.  No.  6,662.  See  also 
article  Conetitutionai  Law^  6  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.),  103S. 

**An  act  directing  how  a  former  act  shall 
be  construed  is  inoperative  on  the  past 
though  controlling  in  the  future."  I^er 
Justice  Strong,  in  U.  S.  r.  Claflin,  97  U.  S. 
549,  24  U.  S.  (L.  ed.)  1083.    To  the  point 
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what  the  law  is,  or  has  been,  is  a  jndicial  power;  to  declare  what  the  law 
shall  be  is  legislative.  ^^  Where,  however,  it  can  exercise  a  power  by  pass- 
ing a  new  statute  which  may  be  retroactive  in  its  effect,  the  form  of  words 
which  it  uses  to  put  this  power  in  operation  cannot  be  material,  if  the  pur- 
pose is  clear  and  is  within  the  power ;  and  it  may,  by  enacting  that  a  sub- 
sistincr  statute  shall  be  '^  construed  "  in  a  particular  manner,  effect  the 
purpose  designed.*'^  In  many  instances  the  rule  that  statutes  in  pari 
materia  must  be  construed  together*®  requires  the  court  to  adopt  a  con- 
struction of  a  statute  which  has  been  sanctioned  by  a  subsequent  act  upon 
the  same  subject."*®  And  it  is  very  common  for  a  court,  in  construing  a 
statute,  to  refer  to  subsequent  legislation  as  impliedly  confirming  the  view 
which  the  court  has  decided  to  adopt;  and  in  some  cases  perhaps  more 
weight  has  been  given  to  this  later  action  of  the  legislative  body  than 
correct  rules  of  interpretation  would  authorize,*^®  for  Congress  cannot,  by 
mere  expression  of  opinion,  without  a  positive  legislative  act,  bind  the 
court  on  a  question  of  construction.*^  **A  mistaken  opinion  of  the  legis- 
lature concerning  the  law  does  not  make  the  law,''  said  Chief  Justice 


that  a  legislative  construction  is  not  retro- 
active, see  also  U.  S.  f?.  Chong  Sam,  47  Fed. 
886 ;  Union  Iron  Co.  r.  Pierce,  4  Biss.  327, 
24  Fed.  Cas.  No.  14,367;  Bassett's  Case, 
2  Ct.  CI.  448;  Kennedy  v,  U.  S.,  23  Ct.  CI. 
363. 

46.  Ogden  v.  BIackled«e,  2  Cranch  277, 
2  U.  S.  (L.  ed.)  278.  See  also  Ogden  v. 
Witherspoon,  2  Hayw.  (N.  C.)  227,  18 
Fed.  Cas.  No.  10,461. 

47.  Stockdale  v.  Atlantic  Ins.  Co.,  20 
Wall.  332,  22  U.  S.  (L.  ed.)  351.  See  also 
Carpenter  v.  Pennsylvania,  17  How.  456, 
15  U.  S.   (L.  ed.)   127. 

48.  See  11  61-«6. 

48.  Rowan  v,  Ide,  (C.  C.  A.)  107  Fed. 
166;  U.  S.  V.  Morton,  (C.  C.  A.)  65  Fed. 
204. 

50.  Union  Pac.  R.  Co.  v.  U.  S.,  99  U.  S. 
427,  25  U.  S.  (L.  ed.)  285,  where  subse- 
quent legislation  construing  an  earlier  act 
was  cited  merely  to  show  "  that  we  are 
justified  in  supposing  that  our  conclusion 
is  in  harmony  with  the  views  of  the  legis- 
lature, as  to  the  justice  and  right  of  the 
case;"  Barrett  t?.  U.  S.,  169  U.  S.  230, 
18  S.  Ct.  327,  42  U.  S.  (L.  ed.)  727;  The 
Conqueror,  166  U.  S.  121,  17  S.  Ct.  510, 
41  U.  S.  (L.  ed.)  943;  Sarlls  v.  U.  S.,  152 
r.  S.  577,  14  S.  Ct.  720,  38  U.  S.  (L.  ed.) 
559;  Choctaw  Nation  v.  U.  S.,  119  U.  S. 
34,  7  S.  Ct.  75,  30  U.  S.  (L.  ed.)  317; 
Fussell  r.  Gregg,  113  U.  S.  561,  5  S.  Ct. 
631,  28  U.  S.  (L.  ed.)  997;  Jarrolt  v. 
Moberly,  103  U.  S.  588,  26  U.  S.  (L.  ed.) 
494;  Pompton  c.  Cooper  Union,  101  U.  S. 
202,  25  U.  S.  (L.  ed.)  805;  U.  S.  v.  Far- 
den,  99  U.  S.  19,  25  U.  S.  (L.  ed.)  269; 
Kohlsaat  i>.  Murphy,  96  U.  S.  158,  24  U.  S. 
(L.  ed.)  846;  Bates  v.  Clark,  05  U.  S.  207, 
24  U.  S.  (L.  ed.)  471;  Farmers',  etc.,  Nat. 
Bank  v.  Dearing,  91  U.  S.  36,  23  U.  S. 
(L.  ed.)  200;  Matthews  r.  McStea,  91  U. 
S.  13,  23  U.  S.  ..(L.  ed.)  190;  Davis  r. 
Gray,  16  Wall.  223,  21  U.  S.  (L.  ed.)  484; 
U.  S.  V.  Alexander,  12  Wall.  179,  20  U.  S 


(L.  ed.)  382;  Furman  v.  Nichol,  8  Wall. 
61,  19  U.  S.  (L.  ed.)  377;  U.  S.  v.  Gil- 
more,  8  Wall.  330,  19  U.  S.  (L.  ed.)  396; 
Doe  f.  Considine,  6  Wall.  480,  18  U.  S.  (L. 
ed.)  876;  Stark  v.  Starr,  6  Wall.  417,  18 
U.  S.  (L.  ed.)  929;  License  Tax  Cases, 
5  Wall.  473,  18  U.  8.  (L.  ed.)  501;  Ran- 
kin V.  Hoyt,  4  How.  334,  11  U.  S.  (L.  ed.) 
999;  Minis  v.  U.  S.,  15  Pet.  447,  10  U.  S. 
(L.  ed.)  800;  U.  S.  V.  Fisher,  2  Cranch 
393,  2  U.  S.  (L.  ed.)  315;  Jarman  v. 
Knights  Templars',  etc.,  L.  Indemnity  Co., 
95  Fed.  74;  U.  S.  V.  Fifty  Boxes  Lace,  92 
Fed.  603;  U.  S.  i*.  Barber,  (C.  C.  A.)  74 
Fed.  488;  Barber  Asphalt  Paving  Co.  t;. 
Denver,  (C.  C.  A.)  72  Fed.  346;  Denison 
V.  Columbus,  62  Fed.  776;  Newgass  r.  At- 
lantic, etc.,  R.  Co.,  56  Fed.  683;  Erwin 
V.  U.  S.,  37  Fed.  474;  Metropolitan  Trust 
Co.  t*.  Pennsylvania,  etc.,  R.  Co.,  25  Fed. 
763;  Farmers'  L.  &  T.  Co.  v.  Oregon,  etc., 
R.  Co.,  24  Fed.  410;  Ropes  t\  Clinch,  8 
Blatchf.  313,  20  Fed.  Cas.  No.  12,041; 
Copeland  t*.  Memphis,  etc.,  R.  Co.,  3  Woods 
665,  6  Fed.  Cas.  No.  3,209;  The  Schooner 
Harriet,  etc.,  1  Story  257,  11  Fed.  Cas. 
No.  6,099;  Deposit  Sav.  Assoc,  v.  Mayer, 
23  Int.  Rev.  Rec.  241,  7  Fed.  Cas.  No. 
3,813;  Lynch  r.  U.  S.,  31  Ct.  CI.  65;  Grain 
V.  U.  S.,  25  Ct.  CI.  204;  Harrison  r.  U.  S., 
20  Ct.  CI.  122;  Dainese  t?.  U.  S.,  15  Ct.  CI. 
78.  See  also  Fidelity  Trust  Co.  v.  Gill  Car 
Co.,  25  Fed.  748. 

51.  U.  S.  t'.  Jordan,  2  Lowell  543,  26 
Fed.  Cas.  No.  15,498;  Peck  r.  Elliott,  (C. 
C.  A.)  79  Fed.  18.  See  also  South  Ottawa 
r.  Perkins,  94  U.  S.  270,  24  U.  S.  (L.  ed.) 
158;  District  of  Columbia  v.  Hutton,  143 
U.  S.  25,  12  8.  Ct.  369,  36  U.  S.  (L.  ed.) 
62;  In  re  McDonough,  49  Fed.  362. 

"A  later  statute  not  declaratory  in  its 
terms  cannot  be  relied  upon  for  the  pur- 
pose of  giving  a  construction  to  a  former 
act  plain  in  its  terms."  U.  S.  v.  Gillis,  95 
U.  S.  415,  24  U.  S.  (L.  ed.)  505. 
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Marshall,  unless  **  this  mistake  is  manifested  in  words  competent  to  make 
the  law  in  the  future. "  ** 

41.  Construction  by  local  or  forei^  court. —  Federal  courts,  in  con- 
struing a  constitution  or  statute  of  any  state,**^  or  a  foreign  statute,** 
adopt  the  construction  given  to  it  by  the  courts  of  the  state  or  country 
where  it  was  enacted,  if  it  has  been  judicially  construed  therein.*^*^    . 


III.    Aids  to  Interpretation 
Circumsiances  Attendant  on  Enactmeni 

42.  Petition;  message  of  President;  report  of  special  oommission. —  In 

a  case  where  Congress  appropriated  or  directed  a  sum  of  money  to  be  paid 
to  the  widow  and  children  of  a  deceased  person  in  compensation  for  certain 
damages  sustained  by  him,  and  a  question  arose  whether  the  money  paid 
became  assets  of  his  estate,  the  petition  to  Congress  upon  which  the  act 
was  based,  and  which  was  made  a  part  of  the  pleadings,  was  examined 
in  order  to  ascertain  more  clearly  the  consideration  and  inducement  for 
the  act.*^* 

In  like  manner  the  Supreme  Court  has  adverted  to  instructions  of  the 
President  to  the  Philippine  Commission  for  the  purpose  of  ascertaining  the 
true  intent  of  a  law  addressed  to  the  Philippine  Islands.*^''  In  another 
instance  the  same  court  has  alluded  to  the  message  of  the  President  to 
Congress  as  corroborative  of  its  interpretation  of  an  act.*^ 


52.  U.  S.  f.  Early,  12  Wheat.  148,  6  U. 
S.  (L.  ed.)  582,  quoted  and  applied  in  Mil- 
christ  t?.  U.  S.,  31  Ct.  CI.  416;  Smith  r. 
U.  S.,  26  Ct.  CI.  576;  Ludington's  Case,  15 
Ct.  CI.  463;  Baring  r.  Erdman,  14  Haz. 
Reg.  (Pa.)  129,  2  Fed.  Cas.  No.  981;  Bas- 
8ett*«  Case,  2  Ct.  CI.  450;  20  Op.  Atty.- 
G«n.  532  (Miller,  1893).  See  also  U.  S.  v. 
The  Ohio,  9  PhUa.  (Pa,)  448,  29  Leg.  Int. 
252,  27  Fed.  Cas.  No.  15,915. 

58.  Prentice  v.  Zane,  11  Law  Rep.  204, 
19  Fed.  Cas.  No.  11,383;  Humphreyville 
Copper  Co.  i?.  Sterling,  Brun.  Col.  Cas.  3, 
12  Fed.  Cas.  No.  6,872;  U.  S.  f.  Shere- 
beck,  Hoflf.  Dec.  11,  27  Fed.  Cas,  No.  16,275. 

The  foregoing  were  cases  where  a  stat- 
ute of  a  state  other  than  that  wherein  the 
federal  court  was  sitting  was  under  con- 
struction, the  court  adopting  the  construc- 
tion placed  upon  it  by  the  courts  of  the 
state  where  it  was  enncted.  A  fortiori  the 
federal  courts  adopt  the  construction  by 
the  state  courts  in  cases  where  the  federal 
court  is  administering  the  laws  of  the 
state  in  its  own  territory.  *'  The  construc- 
tion given  by  the  courts  of  the  several 
states  to  the  legislative  acts  of  those  states 
is  received  as  true,  unless  they  come  in 
conflict  with  the  Constitution,  laws,  or 
treaties  of  the  United  States,"  said  Chief 
Justice  Marshall,  in  Klmendorf  v.  Tavlor, 
10  Wheat.  (U.  S.)  160,  6  U.  S.  (L. 'ed.) 
292.  That  proposition  has  been  reaffirmed 
in  a  vast  ntultitude  of  authorities  with 
various  doctrines. 


The  federal  courts  in  construing  a  state 
statute  follow  the  rules  of  interpretation 
adopted  by  the  state  courts  as  applicable 
to  that  statute.  In  re  Wilde,  133  Fed. 
562. 

54.  Bate  Refrigerating  Co.  v.  Gillett,  20 
Fed.  192.  See  also  Consolidated  Roller- 
Mill  Co.  V.  Walker,  43  Fed.  581,  and  El- 
mendorf  v.  Taylor,  10  Wheat.  159,  6  U.  S. 
(L.  ed.)  292,  where  Chief  Justice  Marshall 
said:  "No  court  in  the  universe  which 
professed  to  be  governed  by  principle 
would,  we  presume,  undertake  to  say  that 
the  courts  of  Great  Britain,  or  of  France, 
or  of  any  other  nation,  had  misunderstood 
their  own  statutes,  and  therefore  erect 
itself  into  a  tribunal  which  should  correct 
such  misunderstanding." 

55.  See  the  cases  cited  in  the  preceding 
notes. 

Where  the  statute  has  not  been  ju- 
dicially construed,  the  courts  will  adopt 
the  interpretation,  if  any,  given  to  it  by 
officials  whose  duty  it  was  to  applv  and 
administer  it.  See  Consolidated  ftoller- 
Mill  Co.  V.  Walker,  43  Fed.  581,  and  infra, 
§§  56,  57. 

56.  Ogden  v.  Strong,  2  Paine  588,  18 
Fed.  Cas.  No.  10,460. 

57.  Kepner  v.  U.  S.,  195  U,  S.  100,  24 
S.  Ct.  797,  49  U.  S.  (L.  ed.)   114. 

58.  Johnson  v.  Southern  Pac.  Co.,  196 
U.  S.  1,  25  S.  Ct.  158,  49  U.  S.  (L.  ed.) 
363. 
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Reference  has  been  made  in  the  constrnction  of  a  statute  relating  to  the 
Indian  Territory  to  the  reports  of  a  special  committee  empowered  by  Con- 
gress to  enter  negotiations  with  the  Indians  with  a  view  to  the  ultimate 
creation  of  a  state  from  the  lands  embraced  in  the  territory.  '^  So  far  as 
these  reports  antedate  the  legislation  that  is  under  inquiry,"  said  Mr. 
Justice  Pitney,  **  they  may  of  course  be  resorted  to  as  aids  to  interpreta- 
tion, for  the  Commission  was  in  a  very  real  sense  '  the  eyes  and  the  ears  ' 
of  ConcrresB  in  matters  pertaining  to  aifairs  in  the  Indian  Territory,  and 
l^slation  was  framed  with  a  special  regard  to  its  recommendations."*^® 
But  a  communication  from  a  party  interested  in  a  statute  to  the  committee 
in  charge  thereof  is  utterly  irrelevant.^*** 

43.  History  of  times  and  condition  of  country. —  A  court  may  recur  to 
the  public  history  of  the  times  in  order  to  ascertain  the  reason  of  the  law 
as  well  as  the  meaning  of  particular  provisions  therein.*^  In  construing 
the  provisions  of  the  Barter  Act,®^  the  Supreme  Court  remarked  that  the 
exigencies  which  led  to  the  passage  of  the  act  were  graphically  set  forth  in  a 
petition  addressed  by  the  Glasgow  Corn  Trade  Association  to  the  Marquis  of 
Salisbury  and  embodied  in  a  report  of  the  Committee  on  Interstate  and 
Foreign  Commerce  to  the  House  of  Representatives,  and  that  *'  as  a  part  of 
the  history  of  the  times,  this  is  a  proper  subject  of  consideration."  ®*  The 
condition  of  the  country  when  the  act  was  passed,  and  other  circumstances 
surrounding  its  enactment,  may  properly  be  considered  in  construing  it.^ 


59.  Woodward   t\    De    Graffenried,    238 
U.  S.  284,  35  S.  Ct.  764. 

60.  Thomas  v.  Vandegrift,    (C.  C.  A.) 
162  Fed,  645. 

61.  Lapina  v.  Williams,  232  U.  S.  78, 
34  S.  Ct.  IM,  58  U.  a  (L.  ed.)  196, 
afflfrmvug  E»  p,  Hoffman,  (C.  C.  A.) 
179  Fed.  839;  Swigart  v.  Baker,  229  U.  S. 
187,  33  S.  Ct.  645,  57  U.  S.  (L.  ed.)  1143; 
Standard  Oil  Co.  r.  U.  S.,  221  U.  S.  1,  »1 
S.  Ct.  502,  55  U.  S.  (L.  ed.)  619;  Louis- 
ville, etc.,  R.  Co.  V.  Mottley,  219  U.  S.  467, 
31  S.  Ct.  265,  55  U.  S.  (L.  ed.)  297;  Al- 
dridge  r.  Williams,  3  How.  24,  11  U.  S. 
(L.  ed.)  476;  U.  S.  f.  Union  Pac.  R.  Co., 
91  U.  S.  79,  23  U.  S.  (L.  ed.)  288;  U.  S. 
r.  Trans-Missouri  Freight  Assoc,  166  U. 
S.  319,  17  S.  Ct.  541,  41  U.  S.  (L.  ed.) 
1020;. Smith  v.  Townsend,  148  U.  S.  494, 
13  S.  Ct.  634,  37  U.  S.  (L.  ed.)  534;  Mc- 
Kee  r.  U.  S.,  164  U.  S.  292,  17  S.  Ct.  92, 
41  U.  S.  (L.  ed.)  439;  Mobile,  etc.,  R.  Co. 
r.  Tennessee,  153  U.  S.  502,  14  S.  Ct.  968, 
38  U.  S.  (L.  ed.)  799;  Preston  r.  Browder, 
1  Wheat.  121,  4  U.  S.  (L.  ed.)  51;  North- 
em  Commercial  Co.  v.  U.  S.,  (C.  C.  A.) 
217  Fed.  33;  Mannington  t'.  Hocking  Val- 
ley R.  Co.,  183  Fed.  133;  Covin  v.  Chicago, 
ia2  Fed.  848;  Grace  v.  Collector  of  Cus- 
toms, etc.,  (C.  C.  A.)  79  Fed.  320;  Aspley 
r.  Murphy,  (C.  C.  A.)  52  Fed.  574;  Inter- 
state Commerce  Commission  r.  Baltimore, 
etc.,  R.  Co.,  43  Fed.  43;  Katzenberger 
V.  Aberdeen,  16  Fed.  747;  Tlie  Saratoga, 
»  Fed.  331;  Dunlap  v,  U.  S.,  83  Ct.  CI. 
135;  Smith  f?.  U.  S.,  32  Ct.  CI.  313;  Don- 
nan's  Case,  15  Ct.  CI.  384. 

See,  generally,  |  23. 


62.  Act  of  February  13,  1893,  c.  105,  27 
Stat,  at  L.  445. 

63.  The  Delaware,  161  U.  S.  472,  16  S. 
Ct.  516,  40  U.S.  (L.ed.)  776. 

64.  Wright  v.  Georgia  R.,  etc.,  Co.,  216 
U.  S.  420,  30  S.  Ct.  245,  54  U.  S.  (L.  ed.) 
544;  U.  S.  V.  Whitridge,  197  U.  S.  135. 
25  S.  Ct.  406,  49  U.  S.  (L.  ed.)  696;  John 
son  17.  Southern  Pac.  Co.,  196  U.  S.  1,  25 
S.  Ct.  158,  49  U.  S.  (L.  ed.)  363;  U.  S. 
c.  Thomas,  195  U.  S.  418,  25  S.  Ct.  102,  4^ 
U.  S.  (L.  ed.)  259;  Shaw  i\  Kellogg,  170 
U.  S.  331,  18  S.  Ct.  632,  42  U.  S.  (L.  ed.) 
1057;  Mobile,  etc.,  R.  Co.  v.  Tennessee,  153 
U.  S.  502,  14  S.  Ct.  968,  38  U.  S.  (L.  ed.) 
799;  U.  S.  V.  Denver,  etc.,  R.  Co.,  150  U.  S. 
14,  14  S.  Ct.  11,  37  U.  S.  (L.  ed.)  979; 
Piatt  17.  Union  Pac.  R.  Co.,  99  U.  S.  60, 
25  U.  S.  (L.  ed.)  428;  Wolcott  V.  Des 
Moines  Co.,  5  Wall.  688,  18  U.  S.  (L.  ed.) 
692;  Ex  p.  Milligan,  4  Wall.  114,  18  U.  S. 
(L.  ed.)  293;  Dubuque,  etc.,  R.  Co.  v. 
Litchfield,  23  How.  66,  16  U.  S.  (L.  ed.) 
600;  Tompkins  v.  Little  Rock,  etc.,  R.  Co., 
125  U.  S.  126,  8  S.  Ct.  762,  31  U.  S.  (L. 
ed.)  623;  Siemens  i\  Sellers,  123  U.  S. 
285,  8  S.  Ct.  117,  31  U.  S.  (L.  ed.)  156; 
Winona,  etc.,  R.  Co.  v.  Barney,  113  U.  S. 
618,  5  S.  Ct.  606,  28  U.  S.  (L.  ed.)  1109; 
Holy  Trinity  Church  t7.  U.  S.,  143  U.  S. 
463,  12  S.  Ct.  511,  36  U.  S.  (L.  ed.)  229; 
In  re  Ross,  140  U.  S.  475,  11  S.  Ct.  897, 
35  U.  S.  (L.  ed.)  589;  Wisconsin  Cent. 
R.  Co.  17.  Forsythe,  169  U.  S.  55,  15  S.  Ct. 
1020,  40  U.  S.  (L.  ed.)  74;  Heydenfeldt 
r.  Daney  Gold,  etc.,  Min.  Co.,  93  U.  S. 
639,  23  U.  S.  (L.  ed.)  996;  Jennision  t*. 
Kirk,  98  U.  S.  460,  25  U.  S.  (L.  ed.)  243; 
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But    these    considerations    cannot    vary    the    clear    meaning    of    the 
lan^age  used.^ 

41  Debates  and  committee  reports. —  In  respect  of  the  consideration 
due  to  debates  in  Congress,  Chief  Justice  Taney  said  that  in  expounding 
a  law  *'  the  judgment  of  the  court  cannot  in  any  degree  be  influenced  by 
the  construction  placed  upon  it  by  individual  members  of  Congress  in  the 
debate  which  took  place  in  its  passage,  nor  by  the  motives  or  reasons 
assigned  by  them  for  supporting  or  opposing  amendments  that  were  oflFered. 
The  law  as  it  passed  is  the  will  of  the  majority  of  both  houses,  and  the  only 
mode  in  which  that  will  is  spoken  is  in  the  act  itself.*'®®  The  reason  of 
the  rule  was  clearly  explained  by  Mr.  Justice  Story.  **At  the  threshold 
of  the  argument,"  said  he,  ''  we  are  met  with  the  suggestion  that  when 
the  act  was  before  Congress  the  opposite  doctrine  was  then  maintaini^d  * 
in  the  House  of  Representatives,  and  it  was  confidently  stated  that  no  such 
jurisdiction  was  conferred  by  the  act  as  is  now  insisted  on.  What  passed 
in  Congress  upon  the  discussion  of  a  bill  can  hardly  become  a  matter  of 
strict  judicial  inquiry ;  and  if  it  were,  it  could  scarcely  be  affirmed  that  the 
opinions  of  a  few  members,  expressed  either  way,  are  to  be  considered  as 
the  judgment  of  the  whole  house,  or  even  of  a  majority.  But,  in  truth, 
little  reliance  can  or  ought  to  be  placed  upon  such  sources  of  interpreta- 
tion of  a  statute.  The  questions  can  be,  and  rarely  at'e,  there  debated 
upon  strictly  legal  grounds,  with  a  full  mastery  of  the  subject  and  of  the 
just  rules  of  interpretation.  The  arguments  are  generally  of  a  mixed 
character,  addressed  by  way  of  objection,  or  of  support,  rather  with  a 
view  to  carry  or  defeat  a  bill  than  with  the  strictness  of  a  judicial  decision. 
But  if  the  House  entertained  one  construction  of  the  language  of  the  bill, 
non  constat  that  the  same  opinion  was  entertained  either  by  the  Senate  or 
by  the  President;  and  their  opinions  are  certainly,  in  a  matter  of  the 
sanction  of  laws,  entitled  to  as  great  weight  as  the  other  branch.  But,  in 
truth,  courts  of  justice  are  not  at  liberty  to  look  at  considerations  of  this 


Northern  Com.  Co.  r.  U.  S.,  (C.  C.  A.)  217 
Fed.  33;  U.  S.  f.  Osage  County,  193  Fed. 
485;  Johnston  n.  Morris,  (C.  C.  A.)  72 
Fed.  896;  In  re  Chase,  48  Fed.  631;  U.  S. 
V.  Sioux  City,  etc.,  R.  Co.,  43  Fed.  620; 
Henderson  v.  Central  Pass.  R.  Co.,  21  Fed. 
364;  U.  S.  r.  Collier,  3  Blatchf.  325,  25 
Fed.  Cas.  14,833;  U.  S.  v.  Anderson,  9 
Wall.  65,  19  U.  S.  (L.  ed.)  617,  20  Op. 
AUy.-Gen.  189   (Miller,  1891). 

"  Courts  may  take  notice  of  circum- 
stances outside  of  an  act  which  tend  to 
show  its  meaning,  such  as  public  records 
and  documents,  general  and  local  history, 
and  matters  of  public  notoriety.'^  Pacific 
Coast  Steamship  Co.  v.  U.  S.,  33  Ct.  CI. 
36. 

65.  U.  S.  f.  Mosley,  238  U.  S.  383,  35 
S.  Ct.  904;  Omaha,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  230  U.  S. 
324,  33  S.  Ct.  890,  67  U.  S.  (L.  ed.)  1501; 
Binns  v.  U.  S.,  194  U.  S.  486,  24  S.  Ct. 
816,  48  U.  S.  (L.  ed.)  1087;  Johnson  v. 
U.  S..  215  Fed.  679;  Red  C.  Oil  Mf«.  Co. 
r.  Board  of  Agriculture,  172  Fed.  695. 

66.  Aldridge  v.  Williams,  3  How.  23, 
11  U.  S.  (L.  ed.)  475.    To  the  same  effect 


see  U.  S.  V.  Union  Pac.  R.  Co.,  91  U.  S. 
79,  23  U.  S.  (L.  ed.)  228;  Knowlton  v. 
Moore,  178  U.  S.  72,  20  S.  Ct.  747,  44 
U.  S.  (L.  ed.)  982;  Jennison  v.  Kirk,  98 
U.  S.  459,  25  U.  S.  (L.  ed.)  243;  Ameri- 
can Net,  etc.,  Co.  v.  Worth ington,  141  U. 
S.  473,  12  S.  Ct.  66,  35  U.  S.  (L.  ed.)  824; 
Bate  Refrigerating  Co.  v.  Sulzberger,  157 
U.  S.  42,  15  S.  Ct.  508,  39  U.  S.  (L*.  ed.) 
613;  Dunlap  r.  U.  S.,  173  U.  S.  75,  19 
S.  Ct.  319,  43  U.  S.  (L.  ed.)  620;  Merritt 
V.  Welsh,  104  U.  S.  702.  26  U.  S.  (L.  ed.) 
898;  District  of  Columbia  v.  Washington 
Market  Co.,  108  U.  S.  254,  2  b.  Ct.  643, 
27  U.  S.  (L.  ed.)  717;  Dodge  i\  Nevada 
Nat.  Bank,  (C.  0.  A.)  109  Fed.  730;  Grace 
V.  Collector  of  Customs,  etc.,  (C.  C.  A.)  79 
Fed.  320;  Carter  v.  Hobbs,  92  Fed.  600; 
Knox  County  v.  Morton,  (C.  C.  A.)  68 
Fed.  789;  Paciftc  Qoast  Steamship  Co. 
r.  U.  S.,  33  Ct.  CI.  36;  Smith  t?.  U.  S., 
32  Ct.  CI.  313;  17  Op.  Atty.-Gen.  64 
(MacVeigh,  1881);  9  Op.  Atty.-Gen.  57 
(Black,  1857);  9  Op.  Atty.-Gen.  438 
(Black,  1860);  15  Op.  Atty.-Gen.  625 
(Phillips,  1877). 
Mistake    in    punctuation. —  In    /»    rs 
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sort.  We  are  bound  to  interpret  the  act  as  we  find  it,  and  to  make  such 
an  interpretation  as  its  language  and  its  apparent  objects  require.  We 
must  take  it  to  be  true  that  the  legislature  intend  precisely  what  they  say, 
and  to  the  extent  which  the  provisions  of  the  act  require  for  the  purpose 
of  securing  their  just  opinion  and  effect.  Any  other  course  would  deliver 
over  the  court  to  interminable  doubts  and  difficulties;  and  we  should  be 
compelled  to  guess  what  was  the  law,  from  the  loose  commentaries  of  differ- 
ent debates,  instead  of  the  precise  enactments  of  the  statute.  Nor  have 
there  been  wanting  illustrious  instances  of  great  minds  which,  after  they 
had,  as  legislators  or  commentators,  reposed  upon  a  short  and  hasty 
opinion,  have  deliberately  withdrawn  from  their  first  impressions  when 
they  came  upon  the  judgment  seat  to  re-examine  the  statute  or  law  in  its 
full  bearings."*''  And  where  a  claimant  in  the  Court  of  Claims  filed 
interrogatories  to  be  propounded  to  a  former  member  of  Congress  to  show 
the  object  or  intention  of  a  certain  enactment,  the  court  was  **  not  able 
to  find  in  the  text-books  or  reported  decisions  that  such  an  effort  was  ever 
before  made  in  a  court  of  law." ®**  But  the  court  is  at  liberty  to  advert 
to  the  view  expressed  by  individual  members  in  debate®*  or  by  a  com- 
mittee in  its  report,'^®  and  gather  therefrom,  as  it  may  from  any  other 
source,  the  history  of  the  times  or  of  the  evil  which  the  legislation  was 
intended  to  remedy.  Reference  is  frequently  made  to  such  debates  or  to 
opinions  expressed  in  reports  of  committees  for  the  purpose  of  confirming 
a  construction  adopted  by  the  court,''^  and,  though  they  should  never  be 


Schilling,  (C.  C.  A.)  53  Fed.  81,  it  ap- 
pears that  members  of  conference  com- 
mittees had  oflicially  stated  that  the  clerks 
of  the  committees,  in  preparing  the  com- 
mittee reports^  had  made  a  mistake  by 
ending  in  the  wrong  place  a  parenthesis 
in  a  tariff  bill.  But  it  was  held  that  these 
declarations  of  the  members  of  the  com- 
mittees were  not  sufficient  to  authorize 
a  court  to  change  the  manifest  meaning 
of  the  statute  as  it  passed  the  legisla^ 
tive  body  and  received  the  approval  of  the 
President,  and  to  construe  it  in  accord- 
ance with  the  intention  of  the  committee. 

67.  Mitchell  r.  Great  Works  Milling, 
etc.,  Co.,  2  Story  653,  17  Fed.  Cas.  Xo. 
9,662.  See  also  U.  S.  r.  Trans-Missouri 
Freight  Assoc.,  166  U.  S.  318,  17  S.  Ct. 
540,  41  U.  S.  (L.  ed.)  1020,  where  the 
court  said:  *' Those  who  did  not  speak 
mav  not  have  agreed  with  those  who  did; 
and  those  who  spoke  might  differ  from 
each  other;  "  Soon  Hing  v.  Crowley,  113 
U.  S.  710,  5  S.  Ct.  730,  28  U.  S.  (L.  ed.) 
1145. 

68.  Badeau  v.  U.  S.,  21  Ct.  CI.  48 ;  Partee 
r.  Thomas,  27  Fed.  432. 

69.  Tap  Line  Cases,  234  U.  S.  1,  34  S. 
Ct.  741,  58  U.  S.  (L.  ed.)  1185;  Baker  t\ 
Swigart,  (C.  C.  A.)  199  Fed.  865;  Roberts 
r.  Southern  Pac.  Co.,  186  Fed.  934;  U.  S. 
t?.  Nakashima,  (C.  C.  A.)  160  Fed.  842; 
Wadaworth  c.  Bovsen,  (C.  C.  A.)  148  Fed. 
771;  U.  S.  c.  Patterson,  35  Fed.  641;  U. 
S.  r.  Wilson,  58  Fed.  768;  American  Net, 
etc.,  Co.  r.  Worthington,  141  I'.  S.  473, 
12  S.  Ct.  65,  36  U.  S.  (L.  ed.)   824;  Holy 


Trinity  Church  v.  U.  S.,  143  U.  S.  466, 
12  S.  Ct.  511,  36  U.  S.  (L.  ed.)  230.  See 
also  U.  S.  r.  Trans-Missouri  Freight  As- 
soc, 166  U.  S.  316,  17  S.  Ct.  540,  41  U.  S. 
(L.  ed.)  1019;  In  re  Lewis,  114  Fed.  966; 
Jennison  r.  Kirk,  98  U.  S.  459,  25  U.  S. 
(L.  ed.)  243;  Ho  Ah  Kow  f>.  Nunan,  6 
Sawy.  552,  12  Fed.  Cas.  No.  6,546;  U.  S. 
V.  Collier,  3  Blatchf.  325,  25  Fed.  Cas.  No. 
14,833;    20   Op.    Atty.-Gen.    183    (Miller, 

1891); 

"AJthough  debates  may  not  be  used  as 
a  means  for  interpreting  a  statute  *  •  * 
that  rule  in  the  nature  of  things  is  not 
violated  by  resorting  to  debates  as  a  means 
of  ascertaining  the  environment  at  the 
time  of  the  enactment  of  a  particular  law, 
that  is,  the  history  of  the  period  when 
it  was  sidopted."  Standard  Oil  Co.  f?. 
U.  S.,  221  U.  S.  1,  31  S.  Ct.  502,  55  U.  S. 
(L.  ed.)   619. 

70.  Lapina  v.  Williams,  232  U.  S.  78,  34 
S.  Ct.  196,  58  U.  S.  (L.  ed.)  615;  North- 
ern Pac.  R.  Co.  V.  Washington,  222  U.  S. 
370,  32  S.  Ct.  160,  56  U.  S.  (L.  ed.)  237; 
Oceanic  Steam  Nav.  Co.  r.  Stranahan,  214 
U.  S.  320,  29  S.  Ct.  671,  53  U.  S.  (L.  ed.) 
1013;  B-inns  v.  U.  S.,  194  U.  S.  486,  24 
S.  Ct.  816,  48  U.  S.  (L.  ed.)  1087;  U.  S. 
V.  Nakashima,  (C.  C.  A.)  160  Fed.  842; 
U.  S.  V.  Cliicago,  etc.,  R.  Co.,  157  Fed. 
616,  reversed  on  other  grounds  (C.  C.  A.) 
168  Fed.  236;  Mosle  v.  Bidwell,  (C.  C.  A.) 
130  Fed.  334. 

71.  See  McLean  v.  U.  S.,  226  U.  S.  374, 
33  S.  Ct.  122,  57  U.  S.  (L.  ed.)  260;  Hep- 
burn v.  Griswold,  8  Wall.  610,   19  U.  S. 
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resorted  to  where  the  intent  of  the  statute  is  plain/*  sometimes,  perhaps, 
more  weight  is  given  to  the  opinions  thus  expressed  than  the  prevailing 
authorities  sanction.'''^ 

4§.  Other  proceedings  in  Congress. —  The  actual  proceedings  in  Con- 
gress, apart  from  opinions  expressed  in  debates  and  committee  reports,  may 
assist  in  determining  the  construction  of  a  statute  of  doubtful  import.^^ 
**  In  these  circumstances,  we  are  entitled  to  avail  ourselves  of  such  light 
as  the  history  of  the  steps  taken  in  the  enactment  of  the  law,  as  disclosed 
by  the  legislative  records,  may  afford."  '^^  The  rejection  by  Congress  of 
a  specific  provision  contained  in  an  act  as  originally  reported,  is  most  per- 
suasive to  the  conclusion  that  the  act  should  not  be  so  construed  as  in  effect 
to  include  that  provision.'^*  That  there  was  powerful  opposition  in  Con- 
gress to  the  passage  of  a  certain  act  has  been  adverted  to  as  a  consideration 
requiring  an  exact  and  literal  construction  thereof.'^''  The  Supreme  Court 
interpreted  It  badly  expressed  and  contradictory  enactment  by  a  reference 
to  the  journals  of  Congress,  where  it  appeared  that  the  peculiar  phrase- 
ology was  the  result  of  an  amendment  introduced  without  due  regard  to 
language  in  the  original  bill.''®  But  the  same  court  has  characterized  an 
argument  sought  to  be  founded  upon  the  various  phases  assumed  by  the 
provisions  of  an  act  in  its  passage  through  the  two  houses  of  Congress  as 
'*  very  unsafe  and  unreliable."  '^^ 


(L.  ed.)  522;  Untermeyer  f.  Freund,  60 
Fed.  80;  Northern  Pac.   R.  Co.  r.  U.  S., 

36  Fed.  286;  U.  S.  r.  Union  Pac.  R.  Co., 

37  Fed.  554;  In  re  Secretary  of  ireasury, 
71  Fed.  513;  In  re  Muaer,  49  Fed.  832; 
Wilson  f?.  Spaulding,  10  Fed.  307;  Ex  p. 
Farley,  40  Fed.  ©9;  Walton  v.  U.  S.,  24 
Ct.  CI.  380;  16  Op.  Atty-.Gen.  379  (Devena, 
1879). 

78.  Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.,  230  U.  S.  184,  33  S.  Ot. 
893,  67  U.  S.   (L.  ed.)   1446. 

73.  See  Lapina  t7.  Williams,  232  U.  S. 
78,  34  S.  Ct.  196,  68  U.  S.  (L.  ed.)  615; 
In  re  Saito,  62  Fed.  126;  Austin  v.  U.  :S., 
25  Ct.  CI.  454,  in  which  latter  case  the 
court  said :  "It  seems  to  us,  in  view  of 
all  the  authorities,  that  a  report  of  a 
committee,  of  either  house  of  Congress, 
unanimous  in  its  character,  submitting 
and  accompanying  an  amendment  to 
a  bill,  may  be  considered  by  th^  court  in 
construing  such  amendment,  in  a  case  of 
doubtful  interpretation." 

74.  See  Lewis  Pub.  Co.  t\  Morgan,  229 
U.  S.  288,  33  S.  Ct.  867,  57  U.  S.  (L.  ed.) 
1190;  Buttfield  t\  Stranahan,  192  U.  S. 
470,  24  S.  Ct.  349,  48  U.  S.  (L.  ed.)  525; 
U.  S.  V.  Alexander,  12  Wall.  180,  20  U.  S. 
(L.  ed.)  381;  Connole  v.  Norfolk,  etc.,  R. 
Co.,  216  Fed.  823;  In  re  Seaholm,  (C.  C. 
A.)  136  Fed.  144;  Cooper  v.  Richmond, 
etc.,  R.  Co.,  42  Fed.  700;  In  re  Muser,  49 
Fed.  831;  In  re  Hammond,  98  Fed.  848; 
Littleton  v.  Oliver  Ditson  Co.,  62  Fed.  598; 
In  re  Richards,  (CCA.)  96  Fed.  940; 
In  re  Tune,  115  Fed.  911;  In  re  Jones, 
110  Fed.  738;  The  Saratoga,  9  Fed.  322; 
Langston  v.  U.  S.,  21  Ct.  CI.  13;  Fisher  r. 
U.  S.,  16  Ct.  CI.  323. 


76.  Per  Chief  Justice  Fuller,  in  U.  S. 
V.  Burr,  159  U.  S.  85,  15  S.  Ct.  1002,  40 
U.  S.  (L.  ed.)  82;  Chesapeake,  etc..  Tele- 
phone Co.  t7.  Manning,  186  U.  S.  238,  2:i 
S.  Ct.  881,  46  U.  S.  (L.  ed.)  1144;  Good- 
rich  Transit  Co.  v.  Interstate  Commerce 
Commission,  190  Fed.  943;  U.  S.  v.  Chi- 
cago, etc.,  R.  Co.,  157  Fed.  616;  Mosler 
t?.  Bidwell,  (C  C  A.)  130  Fed.  334;  U.  S. 
V.  Collier,  3  Blatchf.  325,  26  Fed.  Cas.  No. 
14,833;  Love  v.  U.  S.,  29  Ct.  CI.  339;  Rey. 
bold  f.  U.  S.,  8  Ct.  CI.  56. 

76.  Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.,  230  U.  S.  184,  33  S.  Ct. 
893,  57  U.  S.  (L.  ed.)    1446. 

Similarly,  the  rejection  by  the  legisla- 
ture of  an  amendment  limiting  the  scope 
of  a  statute  is  a  cogent  objection  to  any 
construction  which  would  impose  tlie  limi- 
tation rejected.  McDonald  v.  Southern 
Express  Co.,  134  Fed.  282. 

Compare  U.  S.  v.  Allen,  (C  C.  A.)  179 
Fed.  13,  wherein  it  was  held  that  pro- 
visions plainly  implied  in  a  statute  should 
not  be  denied  effect  merely  because  a  bill 
expressing  them  in  more  direct  language, 
though  brought  to  the  attention  of  the 
committee  in  charge  of  the  statute  to  be 
construed,  was  not  enacted  into  law.  The 
court  said :  "  Courts  can  find  the  intent 
of  the  legislature  only  in  the  acts  which 
are  in  fact  passed,  and  not  in  those  which 
are  never  voted  upon  in  Congress,  but 
which  are  simply  proposed  in  committee." 

77.  Lincoln  v,  U.  S.,  202  U.  S.  484,  26 
S.  Ct.  728,  60  U.  S.   (L.  ed.)    1117. 

78.  Blake  r.  National  City  Bank,  23 
Wall.  307,  23  U.  S.   (L.  ed.)    119. 

79.  Per  Justice  Blatchford»  in  Andrews 
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Title  of  Statute 

46.  In  general. —  In  the  legislation  of  Parliament  the  title  of  a  statute 
has  been  held  to  be  no  part  of  it,  for  the  title  is  usually  framed  only  by 
the  clerk  of  the  house  in  which  the  bill  first  passes,  and  is  seldom  read 
more  than  once.**®  But  this  rule  has  been  modified,  and  it  now  seems  that 
when  the  meaning  of  the  body  of  the  act  is  doubtful,  the  title  may  be  relied 
on  as  an  assumption  in  arriving  at  a  conclusion.***  **  The  title  is  worthy 
of  more  consideration  in  the  case  of  American  statutes,  when  the  legisla- 
ture passes  on  the  whole  statute,  title,  preamble,  if  any,  and  the  body  of 
the  statute;  in  many  American  legislatures  the  title  of  the  act  is  agreed 
to  by  a  distinct  vote  of  the  body.''  **^  In  respect  of  acts  of  Congress,  how- 
ever, it  was  observed  by  Mr.  Justice  Field  that  *  *  the  title  of  an  act  fur- 
nishes little  aid  in  the  construction  of  its  provisions;"  that  **  it  is  seldom 
the  subject  of  special  consideration  by  the  legislature  ;*'  and  that  even  when 
the  meaning  of  provisions  in  the  body  of  the  act  is  doubtful  the  title 
**  has  little  weight."***  Very  little  significance  is  attached  to  headings 
in  tariff  acts;  they  are  intended  only  for  general  suggestions  as  to  the 
character  of  articles  within  the  schedules.**^  Titles  to  legislative  acts 
have,  in  some  of  the  states,  come  to  possess  very  great  importance,  by 


V.  Hovey,  124  U.  S.  716,  8  S.  Ct.  676,  31 
U.  S.  (L.  ed.)  557. 

80.  Hahn  t?.  Salmon,  20  Fed.  809;  Ogden 
V.  Strong,  2  Paine  587,  18  Fed.  Cas.  No. 
10,460;  Copeland  v.  Memphis,  etc.,  R.  Co., 

3  Woods  660,  6  Fed.  Cas.  No.  3,209,  citing 
MiUs  V,  Wilkins,  6  Mod.  62,  where  Chief 
Justice  Holt  said:  "It  is  true  that  the 
title  of  an  act  of  Parliament  is  no  part 
of  the  law  or  enacting  part,  no  more  tlian 
the  title  t)f  a  book  is  a  part  of  the  book, 
for  the  title  is  not  the  law,  but  the  name 
or  description  given  to  it  by  the  makers. 
Being,  then,  no  part  of  the  act,  the  title 
is  seen  to  afford  no  legislative  import." 

81.  Hadden  v.  Collector,  5  Wall.  110, 
18  U.  S.  (L.  ed.)  518;  Copeland  v.  Mem- 
phis, etc.,  R.  Co.,  3  Woods  660,  6  Fed. 
Cas.  No.  3,209,  citing  Rex  v.  Cartwright, 

4  T.  R.  490. 

82.  Per  Woods,  0.  J.,  in  Copeland  v. 
Memphis,  etc.,  R.  Co.,  3  Woods  661,  6 
Fed.  Cas.  No.  3,209.  See  also  Hahn  v. 
Salmon,  20  Fed.  809. 

S3.  Hadden  v.  Collector,  6  Wall.  110,  18 
U.  S.  (L.  ed.)  518,  wherein  Mr.  Justice 
Field  continued  as  follows :  "  These  ob- 
servations apply  with  special  force  to  acts 
of  Congress.  Every  one  who  has  had  oc- 
casion to  examine  them  has  found  the 
most  incongruous  provisions,  having  no 
reference  to  matter  specified  in  the  title. 
Thus  the  law  regulating  appeals  in  Mexi- 
can land  cases  to  the  district  courts  of 
the  United  States  from  the  board  of  com- 
missioners created  under  the  act  of  March 
3d,  1851,  is  found  in  an  act  entitled,  'An 
act  making  appropriations  for  the  civil 
and  diplomatic  expenses  of  the  govern- 
ment for  the  year  ending  June  30th,  1853, 
and  for  other  purposes.'  The  law  declar- 
ing that  in  the  courts  of  the  United  Slates 
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there  shall  be  no  exclusion  of  any  witness 
on  account  of  color,  nor  in  civil  actions 
when  he  is  a  party  to  or  interested  in  the 
issue  tried,  is  contained  in  a  proviso  to  a 
section  in  the  appropriation  act  of  1864, 
the  section  itself  directing  an  appropria- 
tion for  detecting  and  punishing  the  coun- 
terfeiting of  the  securities  and  coin  of  the 
United  States.  During  the  past  session, 
whilst  a  bill  was  pending  before  Congress 
entitled,  'A  bill  granting  the  right  of  way 
to  ditch  and  canal  owners  over  the  public 
lands  and  for  other  purposes,'  all  after 
the  enacting  clause  was  stricken  out  and 
provisions  establishing  a  complete  system 
for  the  possession  and  sale  of  interests  in 
mines  were  substituted  in  its  place.  And 
thus  the  most  important  act  in  our  legis- 
lation relating  to  the  mining  interests 
of  the  country  stands  on  the  statute  book 
under  a  title  purporting  that  the  act 
grants  a  right  of  way  to  ditch  and  canal 
owners  over  the  public  lands,  and  for 
other  purposes.  The  words  *  for  other  pur-^ 
poses,'  frequently  added  to  the  title  in  acts 
of  Congress,  are  considered  as  covering 
every  possible  subject  of  legislation."  See 
further  to  the  point  that  the  title  of  an 
act  of  Congress  does  not  often  give  ma- 
terial aid  in  the  construction  of  it.  U.  S. 
17.  Distillery  No.  Twentv-Eight,  6  Biss. 
486,  25  Fed.  Cas.  No.  14,966;  U.  S.  f. 
Union  Pac.  R.  Co.,  91  U.  S.  81,  23  U.^. 
(L.  ed.)  224;  Goodlett  v.  Louisville,  etS, 
R.  Co.,  122  U.  S.  408,  7  S.  Ct.  1254,  30 
U.  S.  (L.  ed.)  1230;  Patterson  r.  The 
Kudora,  190  U.  S.  169,  23  S.  Ct.  821,  47 
l^  S.  (L.  ed.)  1002;  Cornell  v.  Coyne,  192 
U.  S.  418,  24  S.  Ct.  383,  48  U.  S.  \h.  ed.) 
504. 

84.  21   Op.  Atty.-Gen.  66;   Hollender  f. 
Ma-onc,  149  U.  S.  586,  13  S.  Ct.  932;  37 
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reason  of  constitutional  provisions  which  not  only  require  that  they 
shall  correctly  indicate  the  purpose  of  the  law,  but  which  absolutely  make 
the  title  to  control  and  exclude  from  effect  and  operation  as  law  every- 
thing which  is  incorporated  in  the  body  of  the  act  but  is  not  within  the 
purpose  indicated  by  the  title.®*  When  the  title  of  an  act  corresponds 
with  the  intention  deduced  from  the  body  of  the  act  or  is  not  antagonistic 
thereto  it  is  a  common  practice  of  courts  to  refer  to  the  titl6  as  emphasizing 
that  intention  or  not  detracting  from  it,  as  the  case  may  be.*® 

47.  Ambiguous  provisions. —  In  an  early  case  Chief  Justice  Marshall 
said:  '*  On  the  influence  which  the  title  ought  to  have  in  construing  the 
enacting  clauses,  much  has  been  said,  and  yet  it  is  not  easy  to  discern  the 
point  of  .difference  between  the  opposing  counsel  in  this  respect.  Neither 
party  contends  that  the  title  of  an  act  can  control  plain  words  in  the  body 
of  the  statute,  and  neither  denies  that,  taken  with  jother  parts,  it  may  assist 
in  removing  ambiguities.  Where  the  intent  is  plain,  nothing  is  left  to 
construction.  Where  the  mind  labors  to  discover  the  design  of  the  legis- 
lature, it  seizes  everything  from  which  aid  can  be  derived;  and  in  such 


U.  S.  (L.  ed.)  860;  and  Seeberger  v. 
Schlesinger,  152  U.  S.  581,  14  S.  Ct.  729, 
38  U.  S.  (L.  ed.)  560;  Murphy  r.  U.  S., 
68  Fed.  910. 

85.  Coolev  Const.  Lim.  (6th  ed.)  169, 
quoted  in  Chicago,  etc.,  R.  Co.  t?.  Smyth, 
103  Fed.  380;  U.  S.  v.  Jackson,  (C.  C.  A.) 
143  Fed.  783,  reversing  140  Fed.  266.  See 
also  Maleomson  f.  Wappoo  Mills,  86  Fed. 
192,  85  Fed.  911,  and  Myer  v.  Western 
Car  Co.,  102  U.  S.  1,  26  U.  S.  (L.  ed.) 
59,  where,  for  the  reason  stated  in  the 
text,  the  title  was  decisive  in  the  construc- 
tion of  state  statutes;  Coosaw  Min.  Co. 
t?.  South  Carolina,  144  U.  S.  650,  12  «.  Ct. 
689,  56  U.  S.  (L.  ed.)  537;  New  England 
Mortg.  Security  Co.  v.  Vader,  28  Fed. 
266. 

86.  See  U.  S.  v.  New  York,  160  U.  S. 
610,  16  S.  Ct.  402,  40  U.  S.  (L.  ed.)  551; 
Bate  Refrigerating  Co.  v.  Sulzberger,  157 
U.  S.  41,  15  S.  Ct.  508,  39  U.  S.  (L.  ed.) 
601;  U.  S.  V.  Trans-Missouri  Freight  As- 
soc., 166  U.  S.  327,  17  S.  Ct.  540,  41  U.  S. 
(L.  ed.)  1007;  Cc^saw  Min.  Co.  v.  South 
Carolina,  144  U.  S.  550,  12  S.  Ct.  689,  36 
U.  S.  (L.  ed.)  537;  The  Delaware,  161 
<J.  S.  471,  16  S.  Ct.  516,  40  U.  S.  (L.  ed.) 
771;  McKinley  v.  Wheeler,  130  U,  S.  632, 
9  S.  Ct.  638,  32  U.  S.  (L.  ed.)  1048;  U.  S. 
17.  Union  Pac.  R.  Co.,  91  U.  S.  72,  23  U.  S. 
(L.  ed.)  224;  U.  S.  v.  Union  Pac.  R.  Co., 
148  U.  S.  571,  13  S.  Ct.  724,  37  U.  S.  (L. 
ed.)  660;  Eckoff  v.  District  of  Columbia, 
135  U.  S.  240,  10  S.  Ct.  752,  34  U.  S.  (L. 
ed.)  120;  Kelley  t\  Milan,  127  U.  S.  154,  8 
S.  Ct.  1101,  32  U.  S.  (L.  ed.)  77;  U.  S.  v. 
Irwin,  127  U.  S.  129,  8  S.  Ct.  1033,  32 
U.  S.  (L.  ed.)  99;  U.  S.  v.  Auffinordt,  122 
U.  S.  210,  7  S.  Ct.  1182,  30  U.  S.  (L.  ed.) 
1182;  Baldwin  v.  Franks,  120  U.  S.  690,  7 
S.  Ct.  656,  763,  30  U.  S.  (L.  ed.)  706; 
U.  S.  V.  Central  Pac.  R.  Co.,  118  U.  S. 
239,  6  S.  Ct.  1038,  30  U.  S.  (L.  ed.)  173; 
Calloway  County  v.  Foster,  93  U.  S.  571, 


23  U.  S.  (L.  ed.)  911;  U.  S.  V,  Norton,  91 
U.  S.  566,  23  U.  S.  (L.  ed.)  454;  Davidson 
r.  Lanier,  4  Wall.  454,  18  U.  S.  (L.  ed.) 
377;  U.  S.  t?.  Forty  Barrels,  etc.,  of  Coca 
Cola,  (C.  C.  A.)  215  Fed.  535,  affirming 
191  Fed.  431;  Saunders  v.  U.  S.,  (C.  C. 
A.)  114  Fed.  42;  In  re  Lewis,  114  Fed. 
963;  Reilley  v.  U.  S.,  (C.  C.  A.)  106  Fed. 
899;  U.  S.  V.  Coal  Dealers  Assoc,  85  Fed. 
262;  Pierce  v.  Van  Dusen,  (C.  C.  A.)  78 
Fed.  696;  Louisville  Trust  Co.  v.  Louisville, 
etc.,  R.  Co.,  (C.  C.  A.)  76  Fed.  444;  U.  S. 
V.  Barber,  (C.  C.  A.)  74  Fed.  483;  Dueber 
Watch-Case  Mfg.  Co.  v.  Howarji  Watch, 
etc.,  Co.,  (C.  C.  A.)  66  Fed.  637;  U.  S.  v. 
Union  Pac.  R.  Co.,  37  Fed.  664;  Strong 
V.  U.  S.,  34  Fed.  19;  U.  S.  v.  Lawrence, 
13  Blatchf.  213,  26  Fed.  Cas.  No.  16,672; 
Kahn  t\  Salmon,  10  Sawy.  195,  20  Fed. 
801;  U.  S.  V.  Leathers,  6  Ssuwy.  22,  26 
Fed.  Cas.  No.  15,581;  U.  S.  €.  McArdle, 
2  Sawy.  367,  26  Fed.  Cas.  No.  15,653 ;  23 
Op.  Atty.-Gen.  379;  20  Op.  Atty.-Gen.  89; 
8  Op.  Atty.-Gen.  221  (Gushing) ;  7  Op. 
Atty.-Gen.  303;  Webb  &  Co.  r.  U.  S.,  20 
Ct.  CI.  496;  Bowen's  Case,  14  Ct.  CI.  174; 
Reynolds's  Case,  15  Ct.  CI.  321 ;  Bailey  f. 
U.  S.,  109  U.  S.  439,  3  S.  Ct.  272,  27 
U.  S.  (L.  ed.)  988;  Smythe  v,  Fiske,  23 
Wall.  380,  23  U.  S.  (L.  ed.)  47;  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  211,  16  S.  Ct.  666,  40 
U.  S.  (L.  ed.)  940,  where  the  court  said: 
"  The  scope  or  purpose  of  the  act  is,  as 
declared  in  its  title,  to  regulate  com- 
merce. It  would,  therefore,  in  advance 
of  an  examination  of  the  text  of  the  act, 
be  reasonable  to  anticipate  that  the  legis- 
lation would  cover  or  have  regard  to  the 
entire  field  of  foreign  and  interstate  com- 
merce, and  that  its  scheme  of  regulation 
would  not  be  restricted  to  a  partial  treat- 
ment of  the  subject.  So,  too,  it  could 
not  be  readily  supposed  that  Congress  in- 
tended, when   regulating   such   commerco. 
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case  the  title  claims  a  degree  of  notice  and  will  have-  its  due  share  of 
consideration.*''  ** Among  other  things,"  said  Mr.  Justice  Brewer,"  which 
may  be  considered  in  determining  the  intent  of  the  legislature,  is  the  title 
of  the  act.  We  do  not  mean  that  it  may  be  used  to  add  to  or  to  take  from 
the  body  of  the  statute,*®  but  it  may  help  to  interpret  its  meaning."  ®®  An 
act  the  purpose  of  which,  as  avowed  in  its  title,  is  '*  to  extend  the  juris- 
diction of  "  certain  courts  **  certainly  cannot  be  so  construed  as  to  limit 
and  abridge  an  existing  jurisdiction."®^  Where  a  statute  was  intended, 
as  declared  in  its  title,  to  ''  amend  the  laws  relating  to  American  seamen, 
for  the  protection  of  such  seamen,  and  to  promote  commerce,"  the  coiirt 
said :  **  It  cannot  therefore  apply  to  seamen,  even  if  they  are  American  by 
birth  or  naturalization,  that  h^ve  regularly  shipped  upon  a  British  vessel, 
and  have  thereby  become  British  seamen  for  the  time  being.  "•*  Where 
the  title  of  an  act  was  ''An  act  for  the  punishment  of  certain  crimes 
against  the  United  States,"  Chief  Justice  Marshall  said:  **  It  would  seem 
that  offenses  against  the  United  States,  not  offenses  against  the  human 
race,  were  the  crimes  which  the  legislature  intended  by  this  law  to 
punish;"  and  it  was  held  under  all  the  circumstances  that  piracy  was  not 
punishable  under  the  act.®^  An  act  directing  moneys  to  be  paid  out  of 
the  treasury  was  expressed  in  its  title  to  be  **  for  relief  of  the  widow  and 
children  "  of  a  person  named,  and  the  title  was  regarded  as  fortifying  the 
conclusion  that  the  money  was  not  to  constitute  a  part  of  his  estate  for  the 
payment  of  his  debts.®^  Where  an  act  entitled  ''An  act  to  correct  an 
error  in  section  twenty-five  hundred  and  four  of  the  Revised  Statutes  " 
proceeded  to  correct  a  supposed  error  in  "  section  25,"  and  by  reference 


to  interfere  with  and  intermpt,  much  less 
destroy,  sources  of  trade  and  commerce 
already  existing,  nor  to  overlook  the  prop- 
erty rights  of  those  who  had  invested 
money  in  the  railroads  of  the  country,  nor 
to  disregard  the  interest  of  the  consumers, 
to  furnish  whom  with  merchandise  is  one 
of  the  principal  objects  of  all  systems 
of  transportation." 

87.  U.  S.  r.  Fisher,  2  Cranch  386,  2 
IT.  S.  (L.  ed.)  304;  Petri  v.  F.  E.  Creel- 
man  Lumber  Co.,  199  U.  S.  487,  26  S.  Ct. 
133,  50  U.  S.  (L.  ed.)  281;  White  f.  U.  S., 
191  U.  S.  545,  24  S.  Ct.  171,  48  U.  S.  (L. 
ed.)  205;  Patterson  r.  The  Eudora,  190 
U.  S.  169,  23  S.  Ct.  821,  47  U.  S.  (L.  ed.) 
1002;  Casey  t*.  Barber  Asphalt  Paving 
Co.,  192  Fed.  432;  St.  Louis,  etc.,  R.  Co. 
V.  Delk,  (C.  C.  A.)  158  Fed.  931,  rehearing 
denied,  (C.  C.  A.)  162  Fed.  145;  United 
Shoe  Machinery  Co.  v.  Duplessis  Shoe  Ma- 
chinery Co.,  (C.  C.  A.)  155  Fed.  842, 
affirming  148  Fed.  31;  Rogers  t\  U.  S., 
(C.  C.  A.)  152  Fed.  346;  Johnson  v.  U.  S., 
37  Ct.  01.  323.    See  also  Copeland  v.  Mem- 

Shis,  etc.,  R.  Co.,  3  Woods  651,  6  Fed.  Cas. 
To.  3,209 ;  Coosaw  Min.  Co.  v.  South  Caro- 
lina, 144  U.  S.  562>  12  S.  Ct.  689,  36  U.  S. 
(L.  ed.)   637. 

The  titles  of  the  acts  are  the  best  brief 
summary  of  their  purposes.  Millard  r. 
Roberta,  202  U.  S.  429,  26  S.  Ct.  674,  50 
U.  S.    (L.  ed.)    1060. 


88.  Citing  Hadden  r.  Collector,  6  Wall. 
107,  18  U.  S.  (L.  ed.)  618. 

89.  Holy  Trinity  Church  v.  U.  S.,  143 
U.  S.  462,  12  S.  Ct.  611,  36  U.  S.  (L.  ed.) 
226;  U.  S.  V,  Nakashima,  (0.  C.  A.)  160 
Fed.  842.  See  also  Myer  v.  Western  Car 
Co.,  102  U.  S.  1,  26  U.  S.  (L.  ed.)  59; 
Brooks  tr.  Southern  Pac.  R.  Co.,  148  Fed. 
986,  affirmed  207  U.  S.  463,  28  S.  Ct.  141, 
62  U.  S.  (L.  ed.)  297;  Wilson  v.  Spauld- 
ing,  19  Fed.  306. 

In  Price  v.  Forrest,  173  U.  S.  427,  19  S. 
Ct.  434,  43  U.  S.  (L.  ed.)  749,  Mr.  Jus- 
tice Harlan  evidently,  as  appears  by  the 
context,  speaking  of  the  "  title  **  instead 
of  the  "  preamble,*'  said :  "  We  must  not 
be  understood  as  adjudging  that  a  statute, 
clear  and  unambiguous  in  its  enacting 
parts,  may  be  so  controlled  by  its  pre- 
amble as  to  justify  a  construction  plamly 
inconeistent  with  the  words  used  in  the 
body  of  the  statute.  We  mean  only  to 
hold  that  the  preamble  may  be  referred 
to  in  order  to  assist  in  ascertaining  the 
intent  and  meaning  of  a  statute  fairly 
susceptible  of  different  constructions." 

90.  Revenue  Cutter  No.  1,  Brown  Adm. 
94,  20  Fed.  Can.  No.  11,713. 

91.  Per  McPhereon,  D.  J.,  in  The  Eudora, 
110  Fed.  430. 

92.  U.  S.  V.  Palmer,  3  Wheat.  610,  4 
U.  S.   (L.  ed.)   471. 

93.  Ogden  v.  Strong,  2  Paine  584,  18 
Fed.  Cas.  No.  10,460. 
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to  the  two  sections  it  was  evident  that  the  act  was  aimed  at  an  error  in 
the  section  mentioned  in  the  title,  the  latter  was,  of  course,  given  conclu- 
sive effect  in  support  of  the  act.^"*  Under  an  act  of  Congress  granting 
money  to  the  *'  legal  representatives  "  of  a  person,  the  money  was  awarded 
to  his  heirs,  and  not  to  his  administrator  as  assets,  partly  on  the  ground 
that  the  act  was  described  in  its  title  to  be  **  for  the  relief  of  the  heirs  '' 
of  the  person  named.®*  Where  the  question  was  whether  the  act  under 
examination  created  a  new  railroad  corporation  or  whether  it  merely  con- 
ferred upon  a  foreign  corporation  franchises  to  be  enjoyed  within  the 
territory  of  the  state,  the  purpose  declared  in  the  title  **  to  incorporate  ^' 
was  accorded  '*  more  than  ordinary  weight  "  in  favor  of  the  court's  con- 
clusion that  a  new  corporation  was  formed.****  Where  an  act  was  entitled 
'*An  act  to  prohibit  the  importation  and  migration  of  foreigners  and  aliens 
under  contract  or  agreement  to  labor,"  etc.,  the  court  was  of  opinion  that 
Congress  clearly  had  no  thought  of  excluding  persons  whose  toil  is  that 
of  the  brain,  and,  partly  in  view  of  the  title,  a  minister  of  the  gospel  was 
adjudged  not  to  be  within  the  prohibition  of  the  act.®'^ 

48.  Explicit  provisions. —  It  is  only  when  the  meaning  of  provisions  in 
the  body  of  the  act  is  doubtful  that  resort  may  be  had  to  the  title,*®  and 
the  ambiguity  which  justifies  a  resort  to  the  title  must  arise  in  the  body 
of  the  act;  ambiguity  in  the  title  alone  creates  no  embarrassment.*^  '*  The 
title  of  an  act  of  Congress,  when  at  variance  with  its  provisions,  deserves 
no  consideration.*'  *  A  section  in  **  an  act  to  amend  the  custom  revenue 
laws  *'  was  applied  to  cases  arising  under  the  internal  revenue  laws,  these 


94.  Wilson  v.  Spaulding,  19  Fed.  304. 

95.  Emerson  v.  Hall,  13  Pet.  409,  10  U. 
S.   (L.  ed.)   223. 

The  foregoing  case  distinguished. —  On 
the  other  hand,  an  act  of  a  similar  char- 
acter entitled  "An  act  for  the  relief  of" 
a  former  navy  officer  in  respect  of  the  set- 
tlement of  his  accounts  and  directing  pay- 
ment to  him  "  or  his  heirs  "  of  anv  balance 
found  due  was  held  not  to  be  a  gift  to  his 
heirs  so  as  to  exclude  his  creditors  from 
all  interest  in  the  balance,  and  the  word 
*'  heirs  "  was  held  necessarily  to  mean  the 
same  thing  as  personal  representatives. 
Price  V.  Forrest,  173  U.  S.  410,  19  S.  Ct. 
434,  43  U.  S.  (L.  ed.)  749,  diatinguiahing 
Emerson  v.  Hall,  13  Pet.  409,  10  U.  S.  (L. 
ed.)   223,  above  cited. 

And  where  an  act  entitled  "An  act  for 
the  relief  of  the  estate  of  *'  a  deceased 
person  conferred  jurisdiction  upon  the 
Court  of  Claims  to  hear  and  determine  a 
claim  of  his  "  legal  representatives/'  the 
court,  looking  at  the  body  of  the  act, 
found  that  its  manifest  purpose  was  not 
to  confer  a  bounty  or  gratuity  upon  any 
one,  but  to  ascertain  and  provide  for  the 
payment  of  a  debt  due  from  the  United 
States  for  property  of  the  decedent  taken 
by  the  United  States,  and  consequently 
the  money  recovered  by  his  executor  was 
held  to  constitute  assets  of  the  estate  sub- 
ject to  the  debts  and  liabilities  of  the 
testator.  Briggs  r.  Walker,  171  U.  S.  466, 
19  S.  Ct.  1,  43  U.  S.  (L.  ed.)  243. 

96.  Copeland  t?.  Memphis,  etc.,  R.  Co., 


3  Woods  651,  6  Fed.  Cas.  No.  3,209.  But 
see  (roodlett  v,  Louisville,  etc.,  R.  Co.,  122 
U.  5.  391,  7  S.  Ct.  1254,  30  U.  S.  (L.  ed.) 
1230,  where  a  contrary  conclusion  was 
reached  under  similar,  but  perhaps  not 
identical,   circumstances. 

97.  Holy  Trinitv  Church  v.  U.  S.,  143 
U.  S.  457,  12  S.  Ct.  511,  36  U.  S.  (L.  ed.) 
226. 

98.  Lapina  v.  Williams,  232  U.  S.  78,  34 
S.  Ct.  196,  58  U.  S.  (L.  ed.)  515;  Cornell 
t\  Coyne,  192  U.  S.  418,  24  S.  Ct.  383,  48 
U.  S.  (L,  ed.)  504;  In  re  Johnson,  224 
Fed.  180;  U.  S.  v.  McCrory,  (C.  C.  A.) 
119  Fed.  861;  Hadden  t\  Collector,  5  Wall. 
110,  18  U.  S.   (L.  ed.)   518. 

99.  Cornell  v.  Coyne,  192  U.  S.  418,  24 
S.  Ct.  383,  48  U.  S.  (L.  ed.)  504;  U.  S. 
V.  Oregon,  etc.,  R.  Co.,  164  U.  S.  526,  17 
S.  Ct.  165,  41  U.  S.  (L.  ed.)  541;  U.  S. 
17.  McCrory,  (C.  C.  A.)  119  Fed.  861. 

1.  Per  Irwin,  J.,  in  U.  S.  v.  Randolph, 
1  Pittsb.  (Pa.)  24,  27  Fed.  Cas.  No. 
16,120;  Rider  v.  U.  S.,  (C.  C.  A.)  149  Fed. 
164. 

"  Tlie  title  neither  extends  nor  restrains 
provisions  contained  in  the  body  of  the 
act."  U.  S.  V.  Distillery  No.  Twenty- 
Eight,  6  Biss.  483,  25  Fed.  Cas.  No.  14,966. 
See  also  Hadden  v.  Collector,  6  Wall.  110, 
18  U.  S.   (L.  ed.)   518. 

"  Being,  however,  in  the  nature  of 
things  a  mere  brief  epitome  or  short  de- 
scription of  the  act,  the  title  is  very  liable 
to  be  incorrect  or  incomplete,  and  there- 
fore it  can  never  be  used  to  control  the 
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being  covered  by  the  plain  language  of  the  section.®  Although  the  title 
of  an  act  giving  priority  to  claims  by  the  United  States  against  bankrupt 
debtors*  estates  was  limited  to  **  receivers  of  public  money,*'  and  several 
sections  of  the  act  were  confined  to  debtors  of  that  class,  the  explicit  and 
comprehensive  language  of  the  enacting  clause  of  another  section  was  held 
to  constitute  the  United  States  a  preferred  creditor  against  the  bankrupt 
estate  of  an  indorser  of  a  bill  of  exchange  in  the  ordinary  course  of  busi- 
ness.^ Explicit  provisions  of  an  act  making  important  additions  to  pre- 
existing naturalization  laws  were  enforced  notwithstanding  the  title  was 
**An  act  for  the  regulation  of  seamen  on  board  the  public  and  private 
vessels  of  the  United  States.'*'*  Wliere  the  punctuation  in  the  body  of 
the  act  conforms  to  the  intent  otherwise  disclosed  therein  a  different 
punctuation  of  corresponding  language  in  the  title  is  of  no  consequence.* 
Nor  is  the  use  of  the  singular  number  in  a  title  persuasive  against  appli- 
cation of  the  plural  to  the  same  subject-matter  in  accordance  with  the 
words  of  the  act.® 

Formal  Paris  of  Statute 

49.  Preamble. —  The  preamble  usually  contains  the  motives  and  induce- 
ments to  the  making  of  the  act,  and  resort  to  the  preamble  may  therefore 
be  useful  in  ascertaining  the  causes  which  led  to  the  passage  of  the  act  or 
the  mischiefs  intended  to  be  remedied  by  it.'^  **  The  preamble  in  the  act 
may  be  resorted  to,  to  aid  in  the  construction  of  the  enacting  clause,  when 


operation  of  any  plain  provision  of  the 
bodv  of  the  act."  Per  Deady,  J.,  in  Ilahn 
c.  Salmon,  20  Fed.  809.  See  also  Post- 
master-Gen. 17.  Early,  12  Wheat.  148,  6 
U.  S.   (L.  ed.)   577. 

In  The  New  York,  (C.  C.  A.)  108  Fed. 
109,  Lurton,  C.  J.,  enunciated  and  applied 
the  rule  that  **  the  title  of  an  act  cannot 
be  used  to  extend  the  provisions  of  an  act 
BO  as  to  include  within  its  scope  that 
which  without  such  aid  would  plainly  not 
be  included." 

'*  The  title  is  no  part  of  a  statute,  and 
cannot  be  used  to  set  at  nought  its  ob- 
vious meaning."  Patterson  v.  Tlie  Eudora, 
190  U.  S.  169,  23  S.  Ct.  821,  47  U.  S. 
(L.  ed.)    1002. 

"Or"  conflicting  with  "and."— In  The 
Saratoga.  9  Fed.  322,  the  words  "  seizure 
and  forfeiture  "  in  the  title  of  an  act  were 
not  allowed  to  overcome  the  effect  of  the 
disjunctive  clause  "  seizure  or  forfeiture  " 
in  the  body  of  the  act. 

2.  U.  S.  V.  Distillery  No.  Twenty-Eight, 
6  Biss.  483,  25  Fed.  Cas.  No.  14.966. 

3.  U.  S.  f.  Fisher,  2  Cranch  358,  2  U.  S. 
( L.  ed. )   304. 

4.  U.  S.  f?.  Randolph,  1  Pittsb.  (Pa.) 
24,  27  Fed.  Cas.  No.  16,120. 

5.  U.  S.  v,  Oregon,  etc.,  R.  Co.,  164  U. 
S.  526,  17  S.  Ct.  165,  41  U.  S.  (L.  ed.) 
541  [reversing  Oregon,  etc.,  R.  Co.  v.  U.  S., 
(C.  C.  A.)  67  Fed.  650],  where  a  land 
<?rant  was  described  in  the  title  of  the 
act  as  in  aid  of  the  construction  of  a  rail- 
road and  telegraph  line  **  from  Portland 
to  Astoria  and  Mc^Iinnville  in  the  state  of 
Oregon,"  but  the  court  found  enough  in  the 


body  of  the  act  to  warrant  an  interpreta- 
tion that  two  roads  were  in  contempla- 
tion, one  to  Astoria  and  another  to  Mc- 
Minnville. 

See  §  50  for  general  discussion  of  weight 
given  punctuation. 

6.  U.  S.  V.  Oregon,  etc.,  R.  Co.,  164  U.  S. 
626,  17  S.  Ct.  165,  41  U.  S.  (L.  ed.)   641. 

7.  Royer  v.  Schultz  Belting  Co.,  28  Fed. 
850;  Hahn  v.  Salmon,  20  Fed.  809;  Cope- 
land  V.  Memphis,  etc.,  R.  Co.,  3  Woods  660, 
6  Fed.  Cas.  No.  3,209;  Hahn  v,  Salmon, 
10  Sawy.  196.  See  also  Beaty  t\  Knowler, 
4  Pet.  170,  7  U.  S.  (L.  ed.)  813;  20  Op. 
Atty.-Gen.  89. 

Preamble  to  corporation  charter. —  In 
The  Binghamton  Bridge,  3  Wall.  51,  18 
U.  S.  (L.  ed.)  137,  where  it  was  held 
that  certain  provisions  in  the  charter  of 
a  toll-bridge  company  constituted  a  con- 
tract by  the  state  not  to  authorize  the 
erection  of  a  competing  bridge,  the  court 
quoted  the  preamble  to  the  charter  in 
order  to  show  that  the  legislature  thought 
the  enterprise  did  not  promise  present 
remuneration,  and  that  large  powers  and 
exclusive  privileges  must  be  given  to  get 
the  stock  taken  and  the  bridge  built. 

"  In  the  legislative  practice  of  Parlia- 
ment all  private  bills  are  prefaced  by  a 
preamble  in  which  the  petitioner  is  re- 
quired to  set  forth  the  nature  of  his 
claim,  and  the  preamble  restrains  the  con- 
struction of  the  act,  and  aids  in  the  inter- 
pretation of  its  terms.  In  this  country 
no  such  legislative  practice  exists."  Per 
Nott,  J.,  in  Braden's  Case,  16  Ct.  01.  404. 
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any  ambiguity  exists,"®  and  it  is  especially  helpful  when  the  ambiguity 
*^  is  not  simply  that  arising  from  the  meaning  of  particular  words,  but 
such  as  may  arise  in  respect  to  the  general  scope  and  meaning  of  a 
statute."®  But  it  cannot  enlarge  or  confer  powers/®  nor  control  the 
words  of  the  act  unless  they  are  doubtful  or  ambiguous.^^  Hence  the 
necessity  of  resorting  to  it  in  order  to  ascertain  the  true  intent  and  meaning 
of  the  legislature  is  fatal  to  any  claim  which  by  ordinary  rules  of  interpre- 
tation can  be  sustained  only  by  clear  and  unambiguous  language.^* 

60.  Puiictuation. —  It  is  commonly  stated  that  '^  punctuation  is  no  part 
of  the  statute,"*^  and  that  **  for  the  purpose  of  arriving  at  the  true 
meaning  of  a  statute  courts  read  with  such  stops  as  are  manifestly 
required."^*  **  In  the  construction  of  laws,"  said  Mr.  Justice  Baldwin, 
'^  punctuation  is  no  criterion  of  the  sense  of  the  legislature,  unless  it  is 
in  conformity  with  their  intention  as  expressed  in  the  words  they  use. 
Punctuation  is  generally  the  act  of  the  clerk  or  printer,  which  the  court 
will  disregard,  if  taking  the  instrument  by  its  four  comers  and  looking 
at  all  its  provisions  a  judicial  construction  points  to  an  intention  diiferent 


8.  Per  Thompflon,  J.,  in  Beard  v.  Rowan, 
9  Pet.  317,  9  U.  S.  (L.  ed.)  135.  See 
also  Garrison  v.  U.  S.,  30  Ct.  CI.  282 ;  Dean 
r.  Harnden,  1  Paine  56,  9  Fed.  Cas.  No. 
4,819. 

In  Price  v.  Forrest,  173  U.  S.  410,  19 
S.  Ct.  434,  43  U.  S.  (L.  ed.)  749,  Mr.  Jus- 
tice Harlan  said  that  "  the  preamble 
may  be  referred  to  in  order  to  assist  in 
ascertaining  the  intent  and  meaning  of 
a  statute  fairly  Busceptible  of  different 
constructions."  But  the  cases  cited  and 
the  context  of  the  opinion  show  clearly 
that  the  learned  justice  was  speaking  of 
the  title,  not  the  preamble,  of  the  act. 

9.  Coosaw  Min.  Co.  v.  South  Carolina, 
144  U.  S.  663,  12  S.  Ct.  724,  36  U.  S.  (L. 
ed.)   637. 

10.  Yazoo,  etc.,  R.  Co.  v.  Thomas,  132 
U.  S.  188,  10  S.  Ct.  68,  33  U.  S.  (L.  ed.) 
302;  Copeland  v.  Memphis,  etc.,  R.  Co.,  3 
Woods  660,  6  Fed.  Cas.  No.  3,209,  where 
the  court  said  the  true  office  of  a  pream- 
ble "is  to  expound  powers  conferred,  not 
substantially  to  create  them.  A  preamble 
is  not  only  not  essential,  and  is  often 
omitted,  but  it  is  strictly  speaking,  with- 
out force  in  a  legislative  sense,  being  but 
a  guide  to  and  not  the  intent  of  the  stat- 
ute. And  to  what  is  it  properly  a  guide? 
To  the  meaning  of  the  enactment?  No, 
but  the  intentions  of  the  framer,  which 
is  only  the  first  stage  on  the  road  in 
the  construction  of  statutes." 

11.  Yazoo,  etc.,  R.  Co.  v.  Thomas,  132 
U.  S.  188,  10  S.  Ct.  68,  33  U.  S.  (L.  ed.) 
302. 

12.  Yazoo,  etc.,  R.  Co.  r.  Thomas,  132 
U.  S.  188,  10  S.  Ct.  68,  33  U.  S.  (L.  ed.) 
302,  where,  applying  the  rule  stated  in 
the  text,  the  court,  finding  no  plain  words 
in  the  act  which  would  uphold  the  statu- 
tory exemption  from  taxation  to  the  ex- 
tent claimed  by  the  railroad  company,  de- 


clined to  be  influenced  by  the  preamble 
to  the  charter  of  the  company  declaring 
that  the  work  was  one  of  "great  public 
importance,"  and  ^'to  be  encouraged  by 
legislative   sanction   and   liberality,"   etc. 

13.  Hammock  r.  Farmers*  L.  &  T.  Co., 
105  U.  S.  84,  26  U.  S.  (L.  ed.)  1111,  where 
Mr.  Justice  Harlan  said :  "  Lord  Ken- 
yon,  C.  J.,  in  Doe  v,  Martin,  4  T.  R.  65, 
said  that  courts  in  construing  acta  of 
Parliament  or  deeds  should  read  them 
with  such  stops  as  will  give  effect  to  the 
whole.  •  ♦  •  Xhe  general  rule  is  well 
illustrated  in  Barrington's  Statutes  (4th 
ed.),  438,  note  x;  Price  r.  Price,  10  Ohio 
St.  316;  Cushing  v.  Worrick,  9  Grav 
(Mass.)  382;  Gyger*s  Estate,  65  Pa.  St. 
311;  and  Hamilton  v.  The  R.  B.  Hamilton, 
16  Ohio  St.  428.  In  the  last  case  it  was 
said :  '  But  for  the  punctuation,  as  it 
stands,  there  could  be  little  doubt  but 
that  this  was  the  meaning  of  the  legisla- 
ture. Courts  will,  however,  in  the  con- 
struction of  statutes,  for  the  purpose  of 
arriving  at  the  real  meaning  and  inten- 
tion of  the  lawmakers,  disregard  the 
punctuation,  or  repunctuate,  if  need  be, 
to  render  the  true  meaning  of  the  stat- 
ute.' " 

See  §  48  as  to  weight  given  punctua- 
tion of  title. 

14.  U.  S.  V.  Lacher,  134  U.  S.  628,  10 
S.  Ct.  625,  33  U.  S.  (L.  ed.)  1080;  Ste- 
phens r.  Cherokee  Nation,  174  U.  S.  480,  19 
S.  Ct.  722,  43  U.  S.  (L.  ed.)  1041;  U.  S. 
V.  Oregon,  etc.,  R.  Co.,  164  U.  S.  541,-  17 
S.  Ct.  165,.  41  U.  S.  (L.  ed.)  541;  Craw- 
ford r.  Burke,  195  U.  S.  176,  25  S,  Ct. 
9,  49  U.  S.  (L.  ed.)  147;  Gwathmay  t\ 
Clisby,  31  Fed.  221;  Chicago,  etc.,  R.  Co. 
V.  Voelker,  (C.  C.  A.)  129  Fed.  522,  re- 
versing 116  Fed.  867.  See  also  Ford  t?. 
Delta,  etc.,  Land  Co.,  164  U.  S.  674,  17  S. 
Ct.  230,  41  U.  S.   (L.  ed.)   690- 
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from  what  the  mere  punctuation  indicates.'**"  Questions  of  punctuation 
usually  cause  no  considerable  embarrassment,  as  a  satisfactory  construction 
will  generally  be  obtained  by  applying  established  canons  of  construction ; 
for  example,  by  reference  to  earlier  acts  in  pari  wiafcria,*®  by  giving  effect 
to  every  word  and  suffering  none  to  be  rejected  as  superfluous/'^  or  by 


15.  In  re  Irwine,  1  Pa.  L.  J.  Rep.  82, 
1  Pa.  L.  J.  291,  13  Fed.  Cas.  No.  7,086. 
See  also,  to  the  point  that  "  punctuation 
is  a  most  fallible  standard  by  which  to 
interpret  a  writing,"  Ewing  v.  Burnet,  11 
Pet.  54,  9  U.  S.   (L.  ed.)   624. 

In  DurouBseau  v,  U.  S.,  6  Cranch  307, 
3  U.  S.  (L.  ed.)  23>2,  an  action  of  debt 
for  the  penalty  of  an  embargo  bond  under 
a  statute  providing  that  "  in  every  such 
suit  judgment  shall  be  given  against  the 
defendant  or  defendants,  unless  proof  shall 
be  produced  of  such  relanding,  or  of  loss 
by  sea,  or  other  unavoidable  accident/' 
dhief  Justice  Marshall  held  that  the  words 
"  loss  by  sea  or  other  unavoidable  acci- 
dent "  meant  loss  by  sea,  or  loss  by  other 
unavoidable  accident.  But  Johnson  and 
Livingston,  J  J.,  w^ere  of  opinion  that  "  loss 
by  sea  is  one  excuse*,  unavoidable  acci- 
dent, whether  followed  by  loss  or  not,  is 
another."  The  case  went  off  on  another 
point. 

16.  In  Gwathmay  i\  Clisby,  31  Fed.  220, 
the  punctuation  concededly  favored  the 
view  that  bills  of  exchange  and  promis- 
sory notes  were  both  governed  by  the  re- 
trictive  terms  in  the  following  section  of 
the  Alabama  Revised  Statutes:  "  Bills 
of  exchange  and  promissory  notes,  payable 
in  money  at  a  bank  or  private  banking- 
house,  or  a  certain  place  of  payment 
therein  designated,  are  governed  by  the 
conunercial  law.''  But  the  court  held  that 
bills  of  exchange  were  not  qualified  by 
the  words  "  payable  in  money  at  a  bank," 
because  the  original  act,  to  which  a  resort 
was  justified,  and  which  was  eventually 
reproduced  in  the  section  above  quoted, 
read  as  follows :  **  The  remedy  on  biUs 
of  exchange,  foreign  and  inland,  and  on 
promissory  notes  payable  in  bank,  shall 
be  governed,"  etc. 

In  Hammock  i?.  Farmers'  L.  &  T.  Co., 
105  U.  S.  77,  26  U.  S.  (L.  ed.)  1111,  it 
appeared  that  the  Illinois  Revised  Stat- 
utes conferred  upon  the  judges  of  certain 
courts  "  power,  in  vacation,  to  hear  and 
determine  motions,  to  dissolve  injunctions, 
stay  or  quash  executions,"  etc.,  and  it  was 
contended  that  a  judge  had  power  to  ap- 
point a  receiver  in  vacation,  because  the 
comma  after  the  word  "  motions "  indi- 
cated that  he  was  authorized  to  determine 
motions  of  every  kind,  not  simply  those 
relating  to  matters  specially  defined.  But 
the  contention  was  overruled  by  recurring 
to  the  original  enactment  in  the  session 
laws,  whei^in  there  was  no  comma  after 
the  word  "motions." 

See,  generally,  {§  61-66  as  to  statutes 
in  pari  materia^ 


17.  In  U.  S.  V.  Three  Railroad  Cars, 
1  Abb.  196,  28  Fed.  Cas.  No.  16,513,  an 
information  for  forfeiture  by  reason  of 
an  unlawful  removal  of  a  cuetom*house 
seal  from  certain  cars  in  course  of  trans- 
portation, the  question  was  raised  whether 
the  words  "  as  aforesaid  "  qualifying  and 
immediately  following  the  word  "at- 
tached "  without  any  point  between  could 
be  extended  to  the  word  "removed"  in  a 
preceding  part  of  the  sentence.  The  court 
conceded  that  the  punctuation  prima  facie 
confined  the  words  "  as  aforesaid  '*  to  the 
word  "  attached,"  but  decided  in  favor 
of  the  broader  application  on  the  ground 
that  by  the  other  construction  some  of 
the  words  in  the  sentence  would  have  no 
effect.  See  also  Lees  r.  U.  S.,  160  U.  S. 
479,  14  S.  Ct.  163,  37  U.  S.  (L.  ed.)  1160. 

In  In  re  Irwine,  1  Pa.  L.  J.  Rep.  82,  1  Pa. 
L.  J.  291,  13  Fed.  Cas.  No.  7,086,  a  bank- 
rupt had  applied  for  a  discharge  imder 
the  Bankruptcy  Act  of  1841,  which  con- 
tained the  following  provision :  "  In  case 
it  shall  be  made  to  appear  to  the  court, 
in  the  course  of  the  proceedings  in  bank- 
ruptcy, that  the  bankrupt,  his  application 
being  voluntary,  has,  subsequent  to  the 
first  day  of  January  last,  or  at  any  other 
time,  in  contemplation  of  the  passage  of 
a  bankrupt  law,  by  assignments  or  other- 
wise, given  or  secured  any  preference,"  etc., 
"he  shall  not  receive  a  discharge,"  etc. 
Irwine  having  given  a  preference  "  subse- 
quent to  the  first  day  of  January  last," 
though  not  "  in  contemplation  of  the  pas- 
sage of  a  bankrupt  law,"  it  was  held  that 
he  was  not  entitled  to  a  discharge,  and 
that  the  same  meaning  should  be  given 
to  the  statute  as  if  it  read,  as  suggested 
by  counsel  opposing  the  discharge,  "  sub- 
sequent to  the  first  day  of  January  last 
(or  at  any  other  time  in  contemplation  of 
the  passage  of  a  bankrupt  law),"  etc. 
Mr.  Justice  Baldwin,  writing  the  opinion, 
pointed  out  that  the  construction  for  w^hich 
the  bankrupt  contended  would  render  the 
words  "  subsequent  to  the  first  day  of 
January  last "  utterly  useless,  since  Con- 
gress might  better  have  said  "  has  at  any 
time  in  contemplation,"  etc.,  if  such  had 
been  its  intention;  and  that  the  ordinary 
rule  of  construction  requires  that  effect 
shall  be  given  to  every  word  of  a  statute 
when  no  repugnancy  will  be  caused 
thereby. 

See  also  Stephens  c.  Cherokee  Nation, 
174  U.  S.  480,  19  S.  Ct.  722,  43  U.  S.  (L. 
ed. )  1041,  where  the  court  suggested  the 
insertion  or  omission  of  a  comma  in 
order  to  give  full  effect  to  the  words  of 
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adopting  a  reading  which  will  make  the  entire  provision  harmonious  and 
sensible.^**  But  while  punctuation  is  a  fallible  standard  by  which  to 
measure  the  meaning  of  a  statute,  it  is  in  case  of  ambiguity  entitled  to 
consideration.^®  **  In  a  criminal  case,  where  much  is  to  be  allowed  in 
favor  of  liberty,  it  is  unsafe  to  rely  on  a  mere  matter  of  punctuation  *'  for 
condemnation  of  the  accused.^*®    And  a  court  will  not  repunctuate  a  penal 


the  statute  and  avoid  an  unreasonable 
construction. 

See  §  32  as  to  giving  effect  to  every 
word. 

18.  In  Bates  r.  Clark,  95  U.  S.  204,  24 
U.  S.  (L.  ed.)  471,  it  was  held  that  the 
definition  of  Indian  country  in  the  fol- 
lowing provision  in  an  Act  of  Congress 
of  1834  should  be  read  with  a  comma 
after  the  words  "  not  within  any  state  " 
or  that  without  the  insertion  of  any 
point  there  it  should  be  read  so  as  to 
apply  the  words  **  to  which  the  Indian 
title  has  not  been  extinguished "  to  all 
the  region  mentioned  in  the  section:  "All 
that  part  of  the  United  States  west  of 
the  Mississippi,  and  not  within  the  states 
of  Missouri  and  Ijouisiana,  or  the  terri- 
tory of  Arkansas,  and  also  that  part  of 
the  United  States,  east  of  the  Mississippi 
river,  and  not  within  any  state  to  which 
the  Indian  title  has  not  been  extin- 
guished," etc.  One  consideration  which  in- 
tiuenced  the  decision  was  that  omission 
of  the  comma  would  imply  "  that  Indians 
had  title  to  some  state  then  in  existence 
and  that  there  were  other  states  to  which 
their  title  had  been  extinguished,''  and 
this  meaning  was  **  too  absurd  to  be  con- 
sidered." 

Substitution  of  hyphen  for  comma. — 
In  the  schedule  of  instruments  required 
by  an  Act  of  Congress  of  1864  to  be 
stamped,  the  words  *'  memorandum  check  " 
were  printed  with  a  comma  between  them. 
Construing  this  provision  the  court  said: 
"  There  is  probably  an  error  in  the  punctu- 
ation of  the  statute  in  regard  to  the  item 
which  reads,  *  memorandum,  check,  receipt, 
or  other  written  or  printed  evidence  of 
an  amount  of  money  to  be  paid.'  It  should 
read  'memorandum-check  (with  a  hyphen 
between  the  words ),.  receipt,  or  other  writ- 
ten or  printed  evidence.'  A  *  check  '  was 
specifically  provided  for  already  in  the 
scliedule,  and  it  is  not  to  be  assumed 
that  Congress  would,  in  the  same  schedule, 
make  two  provisions,  differing  from  each 
other,  for  the  same  subject.  A  memo- 
randum-check, however,  is  an  instrument 
well  known  in  the  commercial  law,  which, 
it  might  be  claimed,  did  not  come  under 
the  general  term  of  a  check,  and  which, 
therefore,  had  not  been  specifically  pro- 
vided for.  •  *  ♦  This  reading  makes 
the  statute  harmonious  and  sensible,  pro- 
viding the  bank-checks,  drafts,  inland  bills, 
promissory  notes,  memorandum-ciiecks,  re- 
ceipts, and  assigning  to  each  its  proper 
position."  U.  S.  v.  Isham,  17  V\>11.  502, 
21  U.  S.   (L.  ed  ^   728. 


See,  generally,  §  34  as  to  harmonizing 
provisions  of  statute. 

19.  Northern  Pac.  R.  Co.  v.  U.  S.,  227 
U.  S.  355,  33  S.  Ct.  368,  57  U.  S.  (L. 
ed.)  544;  Joy  r.  St.  Louis,  138  U.  S.  1,  11 
S.  Ct.  243,  34  U.  S.  (L.  ed.)  843;  Fithian 
r.  St.  Ix)uis,  etc.,  R.  Co.,  188  Fed.  842. 
See  also  Crawford  t'.  Burke,*  195  U.  S. 
176,  25  S.  Ct.  9,  49  U.  S.  (L.  ed.)    147. 

20.  U.  S.  r.  Voorhees,  9  Fed.  143,  a 
prosecution  for  violation  of  U.  S.  Rev. 
Stat.,  §  5209,  which  provides:  "Every 
president,  director,  cashier,  teller,  clerk, 
or  agent  of  any  association,  who  embezzles, 
abstracts,  or  wilfuUy  misapplies  any  of 
the  moneys,  funds,  or  credits  of  the  as- 
sociation ;  or  who,  without  authority  from 
the  directors,  issues  or  puts  in  circulation 
anv  of  the  notes  of  the  association ;  or 
who,  without  such  authority,  issues  or 
puts  forth  any  certificate  of  deposit,  draws 
any  order  or  bill  of  exchange,  makes  any 
acceptance,  assigns  any  note,  bond,  draft, 
bill  of  exchange,  mortgage,  judgment,  or 
decree;  or  who  makes  any  false  entry  in 
any  book,  report,  or  statement  of  the  as- 
sociation, with  intent,  in  either  case,  to 
injure  or  defraud  the  association  or  any 
other  company,  body  politic  or  corporate, 
or  any  individual  person,  or  to  deceive  any 
officer  of  the  association,  or  any  agent 
appointed  to  examine  the  affairs  of  any 
such  association;  and  every  person  who 
with  like  intent  aids  or  abets  any  officer, 
clerk,  or  agent  in  any  violation  of  this 
section,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  imprisoned  not  less 
than  five  years  nor  more  than  ten."  The 
indictment  charged  that  the  defendant, 
president  of  a  national  bank,  did  embezzle, 
abstract,  and  wilfully  misapply  certain 
funds  and  credits  of  the  bank,  but  there 
was  no  allegation  of  any  intent.  It  w^as 
held  that  a  motion  to  quash  the  indict- 
ment must  be  sustained.  McKennan,  C. 
J.,  said:  "Congress  may  provide  that 
acts  of  this  character  may  be  punished 
without  allegation  or  proof  of  criminal 
intent,  and  if  such  provision  is  clear  the 
courts  must  enforce  them;  but  if  the  pro- 
vision is  repugnant  to  the  sense  of  jus- 
tice, and  the  offense  is  made  very  highly 
penal,  as  in  this  case,  courts  are  disposed 
to  give  effect  to  any  fair  doubt  as  to  the 
intention.  If  it  were  not  for  the  punctua- 
tion, on  which  the  district  attorney  has 
laid  so  much  stress,  there  would  be  no 
doubt  that  the  intent  mentioned  would 
apply  to  all  the  offenses  mentioned;  but 
in  a  criminal  case,  where  much  is  to  be 
allowed   in  favor  of  liberty,  it  is  unsafe 
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statute  so  as  to  make  it  embrace  offenses  not  properly  within  its  scope.*^ 
On  the  other  hand,  even  in  a  criminal  case  the  court  would  not  be  likely 
to  adhere  strictly  to  a  rule  of  punctuation  where  it  would  nullify  a  large 
part  of  the  statute  and  enable  a  person  guilty  of  acts  carefully  described 
entirely  to  escape  punishment  clearly  denounced  on  him.**  "While  it  is 
said  that  inclosing  a  portion  of  a  sentence  in  brackets  or  marks  of  paren- 
thesis is  simply  punctuation,  there  is  much  difficulty  in  applying  to  such  a 
case  the  ordinary  rule  that  punctuation  is  of  slight  importance.*^ 

51.  Orammar  and  collocation. — Statutes  are  not  to  be  construed  by  strict 
and  critical  adherence  to  grammatical  rules.*^  Thus,  **  courts  should  never 
indulge  in  nice  grammatical  criticism  of  prepositions  or  conjunctions, 


to  rely  on  a  mere  matter  of  ptmctuation. 
If  these  offenses  were  separated  only  by 
commas  there  would  be  no  doubt  that  the 
intent  with  which  the  section  closes  would 
apply  to  all  its  divisions.  But  we  think 
that,  as  it  stands,  the  fair  construction 
of  the  act,  and  the  latter  part  of  the  sec- 
tion which  provides  that  any  one  who  aids 
or  abets  an  officer  in  doing  any  of  the 
acts  with  like  intent  shall  be  similarly 
punished,  must  be  to  make  it  necessary  to 
allege  and  prove  the  intent  as  to  all.  It 
cannot  be  supposed  that  the  legislature 
intended  to  require  more  proof  against 
the  abettor  than  was  required  against  the 
principal;  and  this  part  of  the  statute 
makes  it  necessary  to  construe  the  pre- 
ceding part  in  such  a  way  as  to  apply 
the  intent  to  all  of  the  offenses,  notwith- 
standing the  punctuation  of  the  sentences." 

21.  U.  S.  V.  York,  131  Fed.  323. 

22.  See  U.  S.  r.  Lacher,  134  I  J.  S.  624, 
10  S.  Ct.  626,  33  U.  S.  (L.  ed.)  1080;  U. 
S.  r.  Falkenhainer,  21  Fed.  624;  U.  S.  v. 
Pelletreau,  14  Blatchf.  126,  27  Fed.  Cas. 
Xo.  16,023. 

23.  thus,  in  In  re  Schilling,  (C.  C.  A.) 
53  Fed.  81,  it  was  unsuccessfully  contended 
that  a  paragraph  in  the  tariff  act  of  1890 
which  read  "Chocolate  (other  than  choco- 
late confectionery,  and  chocolate  com- 
mercially known  as  *  sweetened  choco- 
late ' )  two  cents  per  pound "  should  be 
read  with  the  parenthesis  ending  at  the 
word  "  confectionery."  Circuit  Judge 
Shipman^  writing  the  opinion  of  the  court, 
said:  "As  reported  to  the  two  houses 
by  the  conference  committees,  and  as 
passed  by  Congress,  the  paragraph  was  in 
the  form  in  which  it  is  now  printed.  It 
was  subsequently  officially,  and,  no  doubt, 
truthfully,  stated  by  members  of  each 
branch  of  the  committees  on  conference 
that  the  clerks  of  the  two  committees,  in 
preparing  the  report,  made  a  mistake  by 
ending  the  parenthesis  in  the  wrong  place. 
The  error  has  not  been  corrected  by  Con- 
gress, although  the  subject  has  received 
its  attention.  It  is  truly  said  that  punc- 
tuation is  no  part  of  a  statute,  and  that, 
therefore,  punctuation  can  be  changed  in 
accordance  with  the  obvious  intent  of  tlie 
legislature;   and  it  is  also  said   that  tiic 


inclosing  a  portion  of  a  sentence  in  brack- 
ets is  simply  punctuation.  A  '  parenthesis  ' 
is  defined  to  be  '  an  explanatory  or  qualify- 
ing clause,  sentence,  or  paragraph  inserted 
in  another  sentence,  or  in  the  course  of 
a  longer  passage,  without  being  grammati- 
callv  connected  with  it.*  Cent.  Diet.  It 
is  used  to  limit,  qualify,  or  restrict  the 
meaning  of  the  sentence  with  which  it  is 
connected,  and  it  may  be  designated  by 
the  use  of  commas,  or  by  a  dash,  or  by 
curved  lines  or  brackets;  but  the  use  of 
curves  or  of  brackets  unmistakably  shows 
that  the  clause  thus  included  was  supposed 
by  the  author  or  by  the  scrivener  to  limit 
or  restrict  a  general  meaning  of  the 
language  with  which  it  is  connected  or  to 
be  of  importance  in  explaining  the  mean- 
ing. The  curved  lines  or  brackets  are,  it 
is  true,  punctuation,  but  they  are  made 
with  forethought,  and  for  the  purpose  of 
clearness  and  definiteness.  They  designate 
much  more  distinctly  than  by  the  use  of 
commas  the  character  of  the  clause  which 
is  included.  Apart  from  the  declarations 
of  the  members  of  the  conference  commit^' 
tees  upon  the  floor  of  Congress,  it  could 
hardly  be  claimed  that  the  intent  of  the 
statute  plainly  required  a  change  in  the 
punctuation.  An  inference  could  be  drawn 
from  the  history  of  the  statute  before  it 
reached  the  committees  of  conference,  but, 
in  view  of  the  manifest  limitation  by  the 
parenthesis,  such  an  inference  would  not 
be  controlling.  Are,  tlien,  the  declara- 
tions of  the  members  of  the  committees 
suflicient  to  authorize  a  court  to  change 
the  manifest  meaning  of  a  statute  as  it 
passed  the  legislative  body  and  received 
the  approval  of  the  President,  and  to  con- 
strue it  in  accordance  with  the  intention 
of  the  committees?  I  think  that,  such 
a  judicial  construction  of  a  statute  is  akin 
to  judicial  legislation,  which,  as  Congress 
has  refused  to  act  upon  the  subject,  it  is 
well  to  avoid." 

24.  Sullivan  r.  Robertson,  37  Fed.  779, 
wiiere  the  court  said  that  "  of  course " 
a  tariff  act  is  not  to  be  construed  "  ac- 
cording to  the  very  strictest  rules  of 
grammar."  See  also  Ilevdonfeldt  r.  Danev 
(iold,  etc.,  Min.  Co.,  93  U.  S.  638,  23  U.  S. 
(L.  cd.)   995. 
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in  order,  to  destroy  rights  honestly  acquired. "  ^  The  true  meaning,  if 
clearly  ascertained,  must  prevail,  though  contrary  to  the  apparent  gram- 
matical construction,^"*  and  the  same  rule  applies  in  respect  of  faulty 
collocation  of  words  or  clauses.^^  There  is,  however,  some  presumption 
that  the  grammatical  reading  of  a  statute  gives  its  correct  sense.*®  The 
lawmaker  *'  is  presumed  to  know  the  meaning  of  words  and  the  rules  of 
grammar."**  Relative  words  should  ordinarily  be  referred  to  the  word 
or  clause  with  which  they  are  grammatically  connected,*®  but  **  this  rule 
is  not  controlling,  and  has  often  been  disregarded. ' '  **  Where  the  same 
statute  is  printed  in  more  than  one  language,  resort  may  be  had  to  the 
one  version  for  the  purpose  of  determining  the  antecedent  of  a  relative 
used  in  the  other.  Thus  **  it  '*  was  held  to  refer  to  *'  company  "  rather 
than  **  railroad  **  where  a  statute  was  printed  in  both  French  and  English, 
and  **  elle  *'  was  used  for  **  it  ''  in  the  French  version,  the  conclusion 
being  logical  that  since  **  compagnie  ''  was  feminine,  *'  elle  ''  referred 
thereto  rather  than  to  '*  ehemin  de  fer,''  a  masculine  noun.** 


Policy;  Usage  or  Custom;  Practical  Construction 

62.  Policy ;  public  or  governmental. — ^Where  it  was  contended  that  the 
imposition  by  Congress  of  penalties  for  carrying  on  any  business  pro- 
hibited by  state  laws,  without  payment  of  the  license  or  special  tax  required 
by  Congress,  was  contrary  to  public  policy,  since  it  was  an  attempt  to 
draw  revenue  by  law  from  taxes  on  crimes,  Chief  Justice  Chase  said: 
**  This  court  can  know  nothing  of  public  policy  except  from  the  Consti- 
tution and  the  laws,  and  the  due  course  of  administration  and  decision. 
It  has  no  legislative  powers.  It  cannot  examine  questions  as  expedient 
or  inexpedient,  as  politic  or  impolitic.  Considerations  of  that  sort  must, 
in  general,  be  addressed  to  the  legislature.  Questions  of  policy  determined 
there  are  concluded  here. ' '  ** 


.    26.  Griffith  t\  Bogert,  18  How.  163,  16 
U.  S.  (L.  ed.)  307. 

26.  U.  S.  V.  Lacher,  134  U.  S.  626,  10 
S.  Ct.  625,  33  U.  S.   (L.  ed.)   1080. 

27.  U.  S.  V.  Falkenhainer,  21  Fed.  624; 
U.  S.  V,  Pelletreau,  14  Blatchf.  126,  27 
Fed.  Gas.  No.  16,023;  U.  S.  v.  Lacher,  134 
U.  S.  624,  10  S.  Gt.  625,  33  U.  S.  (L.  ed.) 
1080.  See  also  Caha  v.  U.  S.,  152  U.  S. 
214,  14  S.  Gt.  513,  38  U.  S.   (L.  ed.)   415. 

88.  Home  Ins.  Go.  v.  Dunn,  19  Wall. 
224,  22  U.  S.  (L.  ed.)  68;  Minis  v.  U.  S., 
15  Pet.  446,  10  U.  S.  (L.  ed.)  791;  Denn 
V.  Reid,  10  Pet.  526,  9  U.  S.  (L.  ed.)  519; 
Woodruflf  V.  Barney,  1  Bond  528,  30  Fed. 
Gas.  No.  17,986;  Reilley  v.  U.  S.,  (G.  G. 
A.)  106  Fed.  900;  Heller  v.  Magone,  38 
Fed.  911;  U.  S.  r.  Seventy-Six  Thousand 
One  Hundred  and  Twenty-Five  Cigars,  18 
Fed.  149.  See  also  Lake  Gounty  v,  Rol- 
lins, 130  U.  S.  670,  9  S.  Gt.  651,  32  U.  S. 
(L.  ed.)  1060;  Farmers',  etc.,  Nat.  Bank  V. 
Bearing,  91  U.  S.  3i3,  23  U.  S.  (L.  ed.) 
196;  The  Saratoga,  9  Fed.  326;  Gwathraay 
V,  Glisbv,  31  Fed.  222. 

29.  U.  S.  V.  Goldenberg,  168  U.  S.  103, 
18  S.  Gt.  3,  42  U.  S.   (L.  ed.)   394. 

30.  Garondelet  Ganal,  etc.,  Go.  v.  Louisi- 


ana, 233  U.  S.  362,  34  S.  Gt.  627,  68  U.  S. 
(L.  ed.)  1001;  McClurg  v.  Kingsland,  1 
How.  209,  11  U.  S.  (L.  ed.)  102;  U.  S.  f?. 
Three  Railroad  Gars,  1  Abb.  209,  28  Fed. 
Gas.  No.  16,513.  See  also  Gwathmay  r. 
Glisby,  31  Fed.  221. 

31.  Gwathmay  v.  Glisby,  31  Fed.  221. 

"  Such  "  is  not  necessarily  to  be  referred 
to  the  very  next  antecedent ;  that  construc- 
tion may  be  controlled  by  the  context.  15 
Op.  Atty.-Gen.  409  (Devens,  1877), 

See  also  as  to  tlie  term  "  the  same," 
Sixty  Pipes  of  Brandy,  10  Wheat.  423,  6 
U.  S.  ( L.  ed. )  356. 

32.  Garondelet  Ganal,  etc.,  Go.  v.  Louisi- 
ana, 233  U.  S.  362,  34  S.  Gt.  627,  68  U.  8. 
(L.  ed.)   1001. 

33.  License  Tax  Gases,  6  Wall.  469,  18 
U.  S.  (L.  ed.)  497.  See  also  St.  Paul,  etc., 
R.  Go.  v.  Phelps,  137  U.  S.  536,  11  S.  Gt. 
168,  34  U.  S.  (L.  ed.)  767;  U.  S.  r.  Mat- 
thews, 173  U.  S.  384,  19  S.  Gt.  413,  43 
U.  S.  (L.  ed.)  738;  Sarlls  t\  U.  S.,  152 
U.  S.  575,  14  S.  Ct.  720,  38  U.  S.  (L.  ed.) 
556;  Southern  R.  Co.  v.  Machinists'  Local 
Union  No.  14,  111  Fed.  57;  Minor  r.  Me- 
chanics' Bank,  1  Pet.  64,  7  U.  S.  (L.  ed.) 
47. 
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**  What  is  termed  the  '  policy  of  the  government '  with  reference  to  any- 
particular  legislation  is  generally  a  very  uncertain  thing,  upon  which  all 
sorts  of  opinions,  each  varying  from  the  other,  may  be  found  by  different 
persons.  It  is  a  ground  too  unstable  upon  which  to  rest  the  judgment  of 
th?  court  in  the  interpretation  of  statutes."  This  was  the  language  of 
Mr.  Justice  Field,  speaking  for  the  Supreme  Court,  in  the  construction  of 
a  tariff  act,  and  in  response  to  an  argument  that  the  policy  of  the  govern- 
ment was  to  encourage  manufactures  by  imposing  restrictions  on  goods 
manufactured  in  whole  or  in  part  abroad,  and  hence  that  it  was  against 
such  policy  to  impose  duties  on  the*  raw  material.** 

63.  L^gudative  policy. —  Legislative  policy  clearly  deducible  from  the 
consistent  legislation  of  Congress  is  a  legitimate  factor  in  determining  the 
meaning  of  subsecjuent  acts  open  to  construction.^  Thus,  in  construing  a 
federal  statute  as  operating  prospectively  only,  the  court  referred  to  other 
acts  which  strikingly  illustrated  the  policy  of  Congress  to  abstain  from 
retroactive  enactments  on  the  particular  subject,^  The  policy  of  Congress 
to  encourage  immigration  of  the  better  and  more  intelligent  classes,*^  to 
insist  upon  the  right  to  have  the  mails  carried  over  subsidized  railroads  at 
reasonable  charges,^  to  have  the  legal  rights  of  the  United  States  settled 
in  its  own  courts,*®  to  give  the  government  priority  of  pajmient  in  the 
distribution  of  the  estates  of  insolvent  debtors,  whether  individuals  or 
corporations,*®  to  give  to  federal  revenue  oflScers  the  right  to  remove  from 
state  to  federal  courts  cases  against  them  arising  out  of  their  official  acts,*^ 
to  confine  the  Supreme  Court,  in  the  exercise  of  its  appellate  jurisdiction 
over  judgments  of  state  courts,  to  the  examination  of  questions  of  a  federal 
character,**  to  administer  in  the  federal  courts  the  same  rules  of  property 


. . . . 

Compare  Waltham  W^atch  Co.  v.  Keene, 
202  Fed.  225. 

34.  Hadden  t?.  Collector,  5  Wall.  Ill,  18 
U.  S.  (L.  ed.)  618,  quoted  with  approval 
in  Dewey  v.  U.  S.,  178  U.  S.  521,  20  S.  Ct. 
981,  44  U.  8.  (L.  ed.)  1170.  To  the  same 
effect  see  U.  S.  v.  Detroit  First  Nat.  Bank, 
234  U.  S.  245,  34  S.  Ct.  846,  58  U.  S.  (L. 
ed.)  1298.  See  also  U.  S.  v.  Chong  Sam, 
47  Fed.  884;  Love  v.  U.  S.,  29  Ct.  CI.  332. 

85.  U.  S,  r.  Goelet,  232  U.  S.  293,  34  S. 
Ct.  431,  68  U.  S.  (L.  ed.)  610;  Richardson 
r.  Harmon,  222  U.  S.  96,  32  S.  Ct.  27,  66 
U.  S.  (L.  ed.)  110;  Blair  t".  Chicago,  201 
U.  S.  400,  26  S.  Ct.  427,  50  U.  S.  (L.  ed.) 
801 ;  Holden  v.  Stratton,  198  U.  S.  202,  26 
S.  Ct.  656,  49  U.  S.  (L.  ed.)  1018;  Minne- 
sota V,  Hitchcock,  185  U.  S.  373,  22  S.  Ct. 
860,  46  U.  S.  (L.  ed.)  954;  Rodgers  i?.  U.  S., 
185  U.  S.  83,  22  S.  Ct.  582,  46  U.  S.  (L. 
ed.)  816.  See  also  Tap  Line  Cases,  234 
U.  S.  1,  34  S.  Ct.  741,  68  U.  S.  (L.  ed.) 
1185;  Rice  r.  U.  S.,  122  U.  S.  619,  7  S.  Ct. 
1.^77,  30  U.  S.  (L.  ed.)  793,  affirming  21 
Ct.  CI.  413. 

The  policy  of  one  house  acting  sepa- 
rately should  not  be  considered.  Webb  v. 
a.  S.,  20  Ct.  CI.  600. 

See,  generally,  statutes  in  pari  materia, 
§§  61-66. 

86.  Jaedicke  v.  U.  S.,  (C.  C.  A.)  85  Fed. 
572,  construing  an  act  of  Congress  regu- 


lating   the    settlement    of    accounts    of 
postmasters. 

37.  U.  S.  V,  Gay,  (C.  C.  A.)  95  Fed.  231, 
construing  the  Act  of  1886  prohibiting  the 
importation  of  foreign  contract  laborers. 
See  also  19  Op.  Atty.-Gen.  26  (Garland, 
1887). 

88.  Wisconsin  Cent.  R.  Co.  i?.  U.  S.,  164 
U.  S.  204,  17  S.  Ct.  46,  41  U.  S.  (L.  ed.) 
399,  where  the  court  said  that  **  although 
there  may  have  been  departures  from  that 
policy  in  a  few  instances,  under  excep- 
tional circumstances,  none  of  them  justify 
the  contention  that  such  departure  was 
intended  here." 

39.  U.  S.  r.  Shaw,  39  Fed.  433,  where 
in  the  syllabus  by  the  court  it  was  said: 
"  When,  under  one  of  two  possible  con- 
structions, a  statute  would  divest  the  pub- 
lic of  a  right,  violate  a  principle  of  settled 
policy,  and  avoid  the  methods  of  proce- 
dure which  have  been  clearly  indicated 
by  many  acts  of  previous  legislation,  in 
such  case,  if  there  is  doubt  about  the 
proper  interpretation,  the  doubt  should  be 
resolved  in  favor  of  the  government.*' 

40.  U.  S.  V.  Cook  County  Nat.  Bank,  9 
Biss.  61,  25  Fed.  Cas.  No.  14,853. 

41.  Venable  v.  Richards,  105  U.  S.  638, 
26  U.  S.  (L.  ed.)   1196. 

48.  Murdock  v.  Memphis,  20  Wall.  690, 
22  U.  S.  (L.  ed.)   429. 
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that  obtain  in  the  state  courts,"***  to  encourapre  settlement  of  lands  along 
the  line  of  railroads  aided  by  land  grants,^  to  favor  actual  settlers  on 
public  lands  instead  of  speculators,'**^  to  prevent  the  monopolization  of 
public  coal  lands,"*®  to  reserve  from  sale  salt  springs  in  territories  eventu- 
ally to  be  organized  into  states,'*''  to  limit  the  benefit  of  the  copyright  laws 
to  resident  authors  or  artists,"***  to  require  protests  in  writing  where  pro- 
vision is  made  for  payment  of  duties  under  protest,"***  to  require  importers 
of  goods  deposited  in  public  warehouses  to  pay  the  duties  thereon  within 
a  definite  time  and  to  pay  an  additional  duty  for  the  privilege  of  with- 
drawing the  same  after  a  great  length  of  time,**®  to  exclude  from  the 
category  of  provable  debts  in  bankruptcy  claims  for  damages  for  personal 
wrongs,*^*  to  require  accounts  of  every  public  officer  to  be  settled  at  the 
treasury,*^*  to  secure  to  Indians  the  peaceful  occupancy  of  Indian  reser- 
vations,*^ to  prevent  the  introduction  of  intoxicating  liquors  into  the 
Indian  country,*^^  to  exempt  tribal  Indians  from  the  operation  of  general 
penal  enactments  affecting  white  persons,*^*^  to  encourage  the  shipbuilding 
industry,*^®  and  to  limit  appeals  in  admiralty  cases  and  thus  to  protect  the 
small  claims  of  seamen  for  wages,*^''  has  been  noticed*  in  cases  where  the 
court  held  that  such  policy  is  not  to  be  regarded  as  abandoned  further 
than  the  terms  and  objects  of  the  new  legislation  unmistakably  require, 
especially  where  it  is  a  long-established  policy  in  regard  to  a  matter  of 
transcendent  importance.*^® 

54.  Usage  or  custom. — **A  general  law  may  be  expounded  when  its 
words  are  doubtful,  by  reference  to  any  general  usage  with  reference  to 
which  the  law  may  be  supposed  to  have  been  enacted. ' '  «^»    But  when  a 


43.  Stewart  v.  Kahn,  11  Wall.  505,  20 
U.  S.  (L.  ed.)   176. 

44.  U.  S.  t".  Healev,  160  U.  S.  146,  16 
S.  Ct.  247,  40  U.  S.  (L.  ed.)  369. 

45.  Morton  r.  Nebraska,  21  Wall.  671, 
22  U.  S.   (L.  ed.)   639. 

46.  U.  fS.  r.  Munday,  222  U.  S.  175,  32 
S.  Ct.  53,  56  U.  S.  (L.  ed.)   149. 

47.  Morton  v.  Nebraska,  21  WaH.  671, 
22  U.  S.  (L.  ed.)  639. 

48.  Yuengling  v.  Schile,  12  Fed.  106. 

49.  Saltonstall  v.  Birtwell,  (G.  C.  A.) 
66  Fed.  977. 

50.  Fabbri  v.  Murphy,  95  U.  S.  191,  24 
U.  S.  (L.  ed.)   468. 

61.  In  re  Hirschman,  104  Fed.  70. 

62.  Dennison  v.  U.  S.,  26  CI.  Ct.  304, 
holding  that  under  the  acts  then  in  force 
accounts  of  chief  supervisors  of  elections 
must  be  settled  at  the  treasury  in  the 
same  mode  as  accounts  of  Circuit  Court 
commissioners. 

63.  16  Op.  Atty.-Gen.  556  fDevens,  1880). 

64.  U.  S.  r.  Forty-Three  Gallons  Whis- 
key, 108  U.  S.  496,  2  S.  Ct.  906,  27  U.  S. 
(L.  ed.)   803. 

55.  Ex  p.  Crow  Dog,  109  U.  S.  556,  3 
S.  Ct.  396,  27  U.  S.  (L.  ed.)   1030. 

56.  Richardson  t*.  Harmon,  222  U.  S.  96, 
32  S.  Ct.  27,  56  U.  S.  (L.  ed.)  110. 

57.  North  American  Trading,  etc.,  Co.  r. 
Smith,   (C.  C.  A.)   93  Fed.  9. 

58.  Murdock  v.  Memphis,  20  Wall.  619, 
22  U.  S.  (L.  ed.)  429. 


59.  Per  Betts,  J.,  in  Love  r.  Hincklev, 
Abb.  Adm.  440,  15  Fed.  Cas.  No.  8,548; 
where  a  libellant  claimed  extra  pilotage 
fees  on  the  ground  of  an  alleged  usage  of 
the  port,  which,  however,  was  not  estab- 
lished. The  court  said:  "*  Where  the 
words  of  the  act  are  doubtful,'  says  Grose, 
J.,  in  Rex  v,  Hogg,  1  T.  R.  728,  *  usage 
may  l)e  called  in  to  explain  them.'  xn 
that  case,  which  involved  the  construction 
of  an  act  of  Parliament  applicable  to  the 
whole  kingdom,  it  was  very  properly  held 
that,  as  a  universal  law  could  not  rec*eive 
different  constructions  in  dififerent  towns, 
therefore  a  statute  of  general  application 
could  not  be  explained  by  the  usage  of 
this  or  that  particular  place.  And  the 
cases  of  Rex  v.  Saltrem,  Bott.  3,  and  Rex 
V.  IJarman,  cited  in  Rex  r.  Hogg,  1  T.  R. 
724,  were  cited  from  the  early  reports,  as 
showing  that  it  is  only  by  a  universal 
usage,  and  not  by  the  usage  of  a  particu- 
lar place,  that  an  act  of  general  applica- 
tion could  be  expounded.  But  I  should 
think  it  entirely  consistent  with  this  prin- 
ciple to  hold  that  a  statute  may  be  con- 
strued by  the  usage  of  a  particular  place 
or  pursuit,  when  the  act  has  relation  to 
that  place  or  special  business.  So,  had  a 
long  uninterrupted  practice  been  show^ 
under  the  state  laws  to  cliarge  pilotage 
for  every  crippled  vessel  as  for  a  vessel  in 
distress,  such  practice  would  be  good  evi- 
dence   of    the    true   meaning   of    the    act. 
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custom  or  usage  is  offered  as  an  aid  in  the  construction  of  a  statute  and 
with  a  view  of  altering  the  ordinary  meaning  of  ordinary  words  or  phrases, 
the  evidence  concerning  the  usage  ought  to  show  that  it  was  universal  in 
all  sections  where  it  prevailed,  so  as  to  leave  no  room  for  doubt  that  the 
usage  was  known  to  the  lawmaker,  and  that  the  statute  which  it  serves  to 
modify  was  enacted  with  reference  thereto.*®  And  an  alleged  custom 
which  is  in  fact  only  a  toleration  and  as  such  extended  by  government 
oflScials  cannot  modify  the  terms  of  a  statute.** 

56.  Practical  construction. —  The  practical  construction  which  has  been 
given  to  an  ambiguous  act  of  Congress  by  the  government  or  the  courts  and 
by  individuals  for  a  long  time  since  its  enactment  has  much  weight  when 
the  question  of  its  construction  is  brought  before  a  court,  especially  if  a 
new  construction  will  cause  serious  mischief.^*^  It  was  held  by  the  Court 
of  Claims,  however,  that  when  an  administrative  oflBcer  and  a  claimant 
under  a  statute  containing  the  elements  of  a  contract  with  the  govern- 
ment had  given  a  practical  construction  to  the  act,  the  court  could  not  be 
influenced  by  that  construction  as  it  might  by  cases  of  contracts  between 
individuals.  **  In  cases  resting  upon  statute,"  said  the  court,  **  there  is 
no  mutuality  of  agreement  to  be  sought  out.  The  only  will  is  that  of  the 
legislative  power.'***  **A  contemporaneous  construction  of  a  local  act  by 
those  immediately  interested  will  have  no  slight  weight  in  turning  the  scale 
in  favor  of  that  construction  which  will  validate  the  acts  of  those  who  are 
called  upon  to  execute  the  statute,  and  who  have  .induced  innocent  third 
persons  to  part  with  value  on  the  faith  of  the  validity  of  their  acts. ' '  ®* 
But  this  rule  has  no  application  unless  the  consti^ction  is  a  doubtful  one 
and  the  ambiguity  which  arises  from  the  language  is  so  great  as  to  compel 
the  court  to  seize  upon  extraneous  circumstances  to  aid  in  reaching  a 
conclusion.** 


M'Keen  v.  Delancy,  5  Cranch  22,  3  U.  S. 
(L.  ed.)  25." 

60.  U.  S.  f.  Pine  River  Logging,  etc., 
Co.,  (C.  C.  A.)  89  Fed.  915. 

61.  U.  S.  V.  Steamboat  Forrester,  Newb. 
Adm.  94,  25  Fed.  Cas.  No.  16.132. 

62.  Truflkett  v.  Cloaser,  236  U.-  S.  223, 
35  S.  Ct.  385,  59  U.  S.  (L.  ed.)  549; 
Wright  r.  R.  Co.,  216  U.  S.  420,  30  S.  Ct. 
242,  54  U.  S.  (L.  ed.)  544;  U.  S.  v.  North 
Carolina  State  Bank,  6  Pet.  39,  8  U.  S. 
(L.  ed.)  308;  U.  S.  Bank  r.  Halstead,  10 
Wheat.  62,  6  U.  S.  (L.  ed.)  264;  U.  S.  v. 
Tlie  Recorder,  1  Blatchf.  223,  27  Fed.  Cas. 
No.  16,129;  U.  S.  r.  Nat.  Security  Co., 
(C.  C.  A.)  22  Fed.  904;  Tsoi  Sim  v.  U.  S., 
(C.  C.  A.)  116  Fed.  920.  See  also  Wade 
r.  U.  S.,  21  Ct.  CI.  147 ;  Garlinger  r.  U.  S., 
30  C^.  CI.  477;  U.  S.  v.  Richardson,  28 
Fed.  71 ;  Love  v.  Hinckley,  Abb.  Adm.  441 ; 
M'Keen  v.  Delancy,  6  Cranch  22,  3  U.  S. 
(L.  ed.)  25;  Newton  r.  Com'rs,  100  U.  S. 
548,  25  U.  S.  (L.  ed.)   710. 

63.  Fer  Nott,  J.,  in  Union  Pac.  R.  Case, 
10  Ct.  CI.  548.  But  compare  Mahonv's 
Case,  3  Ct.  CI.  159;  Market  Co.  v.  Hoff- 
man, 101  U.  S.  118,  25  U.  S.  (L.  ed.)  784; 
i;.  S.  V.  Oregon,  etc.,  R.  Co.,  1G4  U.  S.  544, 
17  S.  Ct.  165,  41  U.  S.  (L.  ed.)  541,  and 
Lake   Superior   Ship   Canal,   etc.,   Co.   17. 


Cunningham,  155  U.  S.  376,  16  S.  a.  103, 

39  U.   S.    (L.  ed.)    183,  which  lend  some 
countenance  to  a  contrary  doctrine. 

64.  Per  Taft,  C.  J.,  in  Manhattan  Co. 
r.  Ironwood,  (C.  C.  A.)  74  Fed.  543,  where 
the  validity  of  municipal  bonds  was  in 
dispute,  citing  Van  Hostrup  v.  Madison, 
1  WaU.  291,  17  U.  S.  (L.  ed.)  538;  Meyer 
r.  :Mu8catine,  1  Wall.  384,  17  U.  S.  (L.  ed.) 
564;  James  i*.  Milwaukee,  16  Wall.  159, 
21  U.  S.  (L.  ed.)  267;  Savannah  v.  Kelly, 
108  U.  S.  184,  2  S.  Ct.  468,  27  U.  S.  (U 
ed.)  696;  Kirkbride  v.  Lafayette  County, 
108  U.  S.  208,  2  S.  Ct.  501,  27  U.  S.  (L. 
ed.)  705,  and  U.  S.  v.  Moore,  95  U.  S.  760, 
24  U.  S.  (L.  ed.)  688.  See  also  Corning 
V.  Meade  County,  (C.  C.  A.)  102  Fed.  61; 
Barber  Asphalt  Paving  Co.  v.  Denver,  (C. 
C.  A.)   72  Fed.  336. 

The  practical  construction  placed  on  a 
statute  by  one  interested  therein  is  pe- 
culiarly persuasive  when  approved  by  some 
branch  of  the  government.  Pennell  v. 
Philadelphia,  etc.,  R.  Co.,  231  U.  S.  676, 
34  8.  Ct.  220,  58  U.  S.  (L.  ed.)  430. 

65.  ^Manhattan  Co.  v.  Ironwood,  (C.  C. 
A.)  74  Fed.  543;  Louisville,  etc.,  R.  Co.  v. 
Kentucky,   161   U.   S.   690,   16  S.  Ct.   714, 

40  U.  S.  (L.  ed.)  849. 
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66.  Acts  of  Oongress ;  statement  and  force  of  rule. —  It  is  a  well-settled 
rule  "  that  the  contemporaneoiis  construction  of  a  statute  by  those  charged 
with  its  execution,  especially  when  it  has  long  prevailed,  is  entitled  to 
great  weight,  and  should  not  be  disregarded  or  overturned  except  for 
cogent  reasons,  and  unless  it  be  clear  that  such  construction  is  errone- 
ous."^  <<  When  an  act  of  Congress  has,  by  actual  decision,  or  by  con- 
tinued usage  and  practice,  received  a  construction  at  the  proper  depart- 
ment, and  that  construction  has  been  acted  on  for  a  succession  of  years,  it 


66.  Per  Justice  Harlan,  in  U.  S.  v.  John- 
ston, 124  U.  S.  236,  8  S.  Ct.  446,  S-l  U.  S. 
(L.  ed.)  389.  To  the  same  effect  see  Lo- 
gan V,  Davis,  233  U.  S.  613,  34  S.  Ct.  686, 
68  U.  S.  (L.  ed.)  1121;  Boston,  etc.,  R. 
Co.  T.  Hooker,  233  U.  S.  »7,  34  S.  Ct.  626, 
68  U.  S.  (L.  ed.)  868;  U.  S.  v.  Mason,  227 
U.  S.  486,  33  St.  Ct.  374,  67  V-  S.  (L.  ed.) 
607;. Jacobs  v.  Prichard,  223  U.  S.  200, 
32  S.  Ct.  289,  66  U.  S.  (L.  ed.)  406;  U.  S. 
r.  Banich,  223  U.  8.  191,  32  S.  Ct.  306,  66 
U.  S.  (L.  ed.)  399;  U.  S.  v.  Hammers, 
221  U.  S.  220,  31  S.  Ct.  693,  65  U.  S.  (L. 
ed.)  710;  Komada  v.  U.  S.,  215  U.  S.  392, 
30  S.  Ct.  136,  64  U.  S.  (L.  ed.)  249;  U.  S. 
V.  Cerecedo,  Hermanos  Y.  Co.,  209  U.  S. 
337,  28  S.  Ct.  632,  52  U.  S.  (L.  ed.)  821; 
East  Central  Eureka  Min.  Go.  r.  Central 
Eureka  Min.  Co.,  204  U.  S.  266,  27  S.  Ct. 
258,  51  U.  S.  (L.  ed.)  476;  McMichael  v. 
Murphy,  197  U.  S.  304,  25  S.  Ct.  460,  49 
U.  8.  (L.  ed.)  766;  U.  S.  v.  Sweet,  189 
U.  S.  471,  23  S.  Ct.  638,  47  U.  S.  (L.  ed.) 
907;  U.  S.  V.  Finnell,  186  U.  S.  236,  22 
S.  Ct.  633,  46  U.  S.  (L.  ed.)  890;  U.  S. 
V.  Eaton,  169  U.  S.  343,  18  S.  Ct.  374, 
42  U.  S.  (L.  ed.)  772;  U.  S.  t?.  McMillan, 

166  U.  S.  616,  17  S.  Ct.  396,  41  U.  S. 
(L.  ed.)  806;  Bate  Refrigerating  Co.  v. 
Sulzberger,  167  U.  S.  1,  15  S.  Ct.  608,  39 
U.  S.  (L.  ed.)  601;  Orchard  v,  Alexander, 

167  U.  S.  383,  16  S.  Ct.  635,  39  U.  S.  (L. 
ed.)  741;  Knight  v,  U.  S.  Land  Assoc., 
142  U.  S.  182,  12  S.  Ct.  258,  35  U.  S.  (L. 
ed.)  981;  U.  S.  v,  Alabama  G.  S.  R.  Co., 
142  U.  8.  615,  12  8.  Ct.  306,  35  U.  S.  (L. 
ed.)  1134;  U.  S.  v.  McDermott,  140  U.  S. 
164,  11  S.  Ct.  746,  36  U.  S.  (L.  ed.)  393; 
Heath  v.  WaUace,  138  U.  S.  582,  11  S.  Ct. 
380,  34  U.  S.  (L.  ed.)  1068;  ScheU  v. 
Fauch6,  13«  U.  S.  672,  11  S.  Ct.  376,  34 
U.  S.  (L.  ed.)  1043;  Sturr  t?.  Beck,  133 
U.  S.  641,  10  S.  Ct.  350,  33  U.  S.  (L.  ed.) 
761;  Hastings,  etc.,  R.  Co.  r.  Whitney,  132 
U.  S.  366,  10  S.  Ct.  112,  33  U.  S.  (L.  ed.) 
367;  Robertson  v.  Bradbury,  132  U.  S.  493, 
10  S.  Ct.  158,  33  U.  S.  (L.  ed.)  406;  Rob- 
ertson V,  Downing,  127  U.  S.  613,  8  S.  Ct. 
1328,  32  U.  S.  (L.  ed.)  271;  U.  S.  t?.  John- 
ston, 124  U.  S.  236,  8  S.  Ct.  663,  31  U.  S. 
(L.  ed.)  389;  U.  S.  V.  Hill,  120  U.  S.  169, 
7  S.  Ct.  510,  30  U.  S.  (L.  ed.)  627;  U.  S. 
V.  Philbrick,  120  U.  S.  52,  7  S.  Ct.  413, 
30  U.  S.  (L.  ed.)  659;  Brown  v.  U.  S.,  113 
U.  S.  568,  5  S.  Ct.  648,  28  U.  S.  (L.  ed.) 
1079;   Butterworth  v.  Hoe,  112  U.  S.  67, 


6  S.  Ct.  26,  28  U.  S.  (L.  ed.)  662:  Five 
Per  Cent.  Cases,  110  U.  S.  484,  4  S.  Ct. 
210,  28  U.  S.  (L.  ed.)  202;  Hahn  r.  U.  S., 
107  U.  S.  406,  2  S.  Ct.  494,  27  U.  S.  (L. 
ed. )  629 ;  U.  S.  v.  Push,  99  U.  S.  269,  25 
U.  S.  (L.  ed.)  323;  U.  S.  t\  Burlington, 
etc.,  R.  Co.,  98  U.  S.  341,  26  U.  S.  (L.  ed.) 
200;  U.  S.  V,  Moore,  96  U.  S.  760,  24  U.  8. 
(L.  ed.)  588;  Dainese  v.  Hale,  91  U.  S. 
13,  23  U.  S.  (L.  ed.)  190;  Blake  v.  Na- 
tional Banks,  23  Wall.  321,  23  U.  S.  (L. 
ed.)  119;  Peabody  v.  Stark,  16  Wall.  240, 
21  U.  S.  (L.  ed.)  311;  U.  S.  v.  Gilmore,  8 
Wall.  330,  19  U.  S.  (L.  ed.)  396;  Harri- 
son V.  Vose,  9  How.  384,  13  U.  8.  (L.  ed.) 
179;  Grant  v,  Raymond,  6  Pet.  244,  8  U. 
S.  (L.  ed.)  376;  Edwards  v.  Darby,  12 
Wlieat.  210,  6  U.  S.  (L.  ed.)  603;  Illinois 
Surety  Co.  v.  U.  8.,  (C.  C.  A.)  216  Fed. 
334,  writ  of  error  granted,  216  Fed.  1007; 
Toggart  V,  Great  Xorthern  Ry.  Co.,  208 
Fed.  455;  First  Nat.  Bank  of  Anamoose 
V.  U.  S.,  (C.  C.  A.)  206  Fed.  374,  reversing 
190  Fed.  336;  U.  S.  t\  Military  Const. 
Co.,  204  Fed.  153;  Baker  v,  Swigart,  (C. 
C.  A.)  199  Fed.  865;  U.  S.  V.  Hemmer,  196 
Fed.  790;  Cheney  v.  Weinreb,  185  Fed. 
631;  U.  8.  V.  TwitcheU  Co.,  184  Fed.  525; 
U.  8.  V,  Bellm,  182  Fed.  161;  U.  8.  f. 
Anderson,  (C.  C.  A.)  175  Fed.  961;  Bur- 
ditt,  etc.,  Co.  V.  U.  8.,  (C.  C.  A.)  163  Fed. 
67,  reversing  147  Fed.  892;  U.  8.  v.  Burk- 
ett,  160  Fed.  208;  Brennan  v,  U.  S.,  (C. 
C.  A.)  136  Fed.  743,  reversing  129  Fed. 
743;  U,  S.  V.  Dean  Linseed  Oil  Co.,  (C.  C. 
A.)  87  Fed.  456  [reversing  Dean  Linseed 
Oil  Co.  V,  U.  8.,  78  Fed.  467];  Grossett 
f.  Townsend,  (C.  C.  A.)  86  Fed.  912; 
Anglo-California  Bank  v.  Secretary  of 
Treasury,  (C,  C.  A.)  76  Fed.  750;  U.  S. 
i\  Barber,  (C.  C.  A.)  74  Fed.  488;  John- 
ston V.  Morris,  (C.  C.  A.)  72  Fed.  896; 
U.  S.  V.  Mayer,  (CCA.)  71  Fed.  603; 
Doe  V.  Waterloo  Min.  Co.,  (C  O.  A.)  70 
Fed.  463;  Merrill  v,  Chicago,  etc.,  R.  Co., 
(CCA.)  70  Fed.  467 ;  Michigan  v,  Jack- 
son, etc.,  R.  Co.,  (C  C  A.)  69  Fed.  120; 
In  re  Myers,  69  Fed.  239;  Michigan  Land, 
etc.,  Co.  V,  Rust,  (C  C  A.)  68  Fed.  168; 
The  Eclipse,  53  Fed.  273;  U.  S.  t?.  Wotten, 
50  Fed.  694;  Ex  p.  McCabe,  46  Fed.  377; 
Montana  Co.  v.  Clark,  42  Fed.  629;  Rand 
i\  U.  S.,  38  Fed.  665;  U.  8.  v.  Union  Pac. 
R.  Co.,  37  Fed.  551;  Erwin  t?.  U.  8.,  37 
Fed.  474;  Northern  Pac.  R,  Co.  r.  U.  8., 
36  Fed.  286;  Fish  v.  U.  8.,  36  Fed.  677; 
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must  be  a  strong  and  palpable  case  of  error  and  injustice  that  would  justify 
a  change  in  the  interpretation  to  be  given  to  it.'''*'^ 

In  one  of  the  first  cases  on  departmental  construction  Mr.  Justice 
Trimble  said  that  in  the  construction  of  a  doubtful  and  ambiguous  law 
the  contemporaneous  construction  of  those  who  were  called  upon  to  act 
under  the  law  and  were  appointed  to  carry  its  provisions  into  effect  **  is 
entitled  to  very  great  respect.*'®*  After  the  lapse  of  sixty  years  Judge 
Brewer,  tracing  *  *  the  growth  of  this  principle  in  our  law, ' '  observed  that 
**  from  the  time  Justice  Trimble  announced  it  so  cautiously  in  1827  it 
has  gained  strength  every  time  it  was  again  considered  by  the  court. 
Impelled  by  the  force  of  its  inherent  justice,  every  judge  who  has  taken  it 
up  has  stated  it  more  strongly  than  it  was  stated  before."^     *^  The 


U.  S.  r.  Jones,  31  Fed.  727;  In  re  Jayne, 
28  Fed.  423 ;  U.  S.  v.  Richardson,  28  Fed. 
71;  U.  S.  V.  Hill,  25  Fed.  379;  Castro  r. 
De  Uriarte,  16  Fed.  93;  U.  S.  i;.  Lytle,  5 
McLean  9,  26  Fed.  Cas.  No.  15,652;  Clark 
r.  Peaslee,  1  Cliff.  546,  5  Fed.  Cas.  No. 
2,831;  Badische  Anilin,  etc.,  Fabrik  v. 
Hamilton  Mfg.  Co.,  3  B.  &  A..  Pat.  Cas. 
235,  2  Fed.  Cas.  No.  721;  Sells  v.  U.  S., 
36  Ct.  CI.  94,  34  Ct.  CI.  387;  Waters  t;. 
U.  S.,  32  Ct.  CI.  277;  McNamara  v.  U.  S., 
28  Ct.  CI.  421;  Hotchkin  v.  U.  S.,  24  Ct. 
CI.  18;  Harrison  v,  U.  S.,  20  Ct.  CI.  122; 
Bowen's  Case,  14  Ct.  CI.  162;  Frerichs  t\ 
U.  S.,  21  Ct.  CI.  16;  Brown  t>.  U.  S.,  18 
Ct.  CI.  544;  Donnan's  Case,  15  Ct.  CI.  382; 
Hahn's  Case,  14  Ct.  CI.  305 ;  23  Op.  Attv.- 
Gen.  613;  21  Op.  Atty.-Gen.  408;  21  Op. 
Atty.-Gen.  352;  21  Op.  Atty.-Gen.  413;  16 
Op.  Atty.-Gen.  522;  2  Op.  Atty.-Gen.  558. 
See  also  U.  S.  v.  Union  Pac.  K.  Co.,  148 
U.  S.  572,  13  S.  Ct.  724,  37  U.  S.  (L.  ed.) 
664 ;  Frost  r.  Wenie,  157  U.  S.  60,  16  S. 
Ct.  532,  39  U.  8.  (L.  ed.)  620;  Kansas 
City,  etc.,  R.  Co.  p.  Atty.-Gen.,  118  U.  S. 
695,  7  S.  Ct.  66,  30  U.  S.  (L.  ed.)  284; 
St.  Paul,  etc.,  R.  Co.  v.  Sage,  (C.  C.  A.) 
71  Fed.  62;  Gear  t?.  Grosvenor,  1  Holmes 
218,  10  Fed.  Cas.  No.  6,291;  Patterson  v, 
Tatum,  3  Sawy.  170,  18  Fed.  Cas.  No. 
10,830;  Wisconsin  Cent.  R.  Co.  v.  U.  S., 
27  Ct.  CI.  468;  20  Op.  Atty.-Gen.  747. 

Qualifications  of  the  mle. —  ^' While  the 
contemporaneous  and  continuous  construc- 
tion of  a  statute  or  other  writing  by  heads 
of  departments  and  accounting  omcers  is 
undoubtedly  entitled  to  weight  in  a  doubt- 
ful case,  the  doctrine  is  a  somewhat  dan- 
gerous one  to  import  into  actions  for 
money  lawfully  withheld  by  officers  of  the 
government,  since  defalcations  of  this  kind 
are  frequently  rendered  possible  only  by 
the  connivance  or  loose  practice  of  govern- 
ment agents."  Per  Brown,  J.,  in  U.  S.  v. 
Saylor,  31  Fed.  548. 

"  Whatever  the  conclusiveness  of  execu- 
tire  acts  so  far  as  executive  departments 
are  concerned,  as  a  rule  of  administration, 
it  has  long  been  settled  that  the  action  of 
executive  officers  in  matters  of  account  and 
pa3nnent  cannot  be  regarded  as  a  conclu- 
sive determination  when  brought  in  ques- 


tion in  a  court  of  justice."  Wisconsin 
Cent.  R.  Co.  v.  U.  S.,  164  U.  S.  205,  17  S. 
Ct.  45,  41  U.  S.  (L.  ed.)  404. 

See'§  117  as  to  departmental  construc- 
tion of  words  in  tariff  acts. 

67.  Per  Atty.-Gen.  Taney,  in  2  Op.  Atty.- 
Gen.  558. 

68.  Edwards  v.  Darby,  12  Wheat.  210, 
6  U.  S.  (L.  ed.)  603. 

69.  U.  S.  t\  Union  Pac.  R.  Co.,  37  Fed. 
551  [affirmed  148  U.  S.  562],  adopting  the 
language  of  counsel  in  the  case  in  hand. 

Uniform  interpretation  by  the  executive 
department  is  "  entitled  to  very  great  re- 
spect." U.  S.  V.  North  Carolina  State 
Bank,  6  Pet.  39,  8  U.  S.  (L.  ed.)  312. 

••  Would  of  itself  furnish  strong  grounds 
for  a  liberal  construction."  Peabody  r. 
Stark,  16  Wall.  243,  21  U.  S.  (L.  ed.)  313. 

"  The  court  would  have  respected  the 
uniform  construction."  U.  S.  v.  Vowell,  5 
Cranch  372,  3  U.  S.  (L.  ed.)  129.. 

"  In  the  absence  of  a  clear  conviction  on 
the  part  of  the  members  of  the  court  on 
either  side  of  the  proposition  in  which  all 
can  freely  unite,  we  incline  to  adopt  the 
imiform  ruling  of  the  o£5ce  of  the  internal 
revenue  commissioner."  U.  S.  v.  Moore, 
95  U.  S.  760,  24  U.  S.  (L.  ed.)  588. 

"  It  ought  not  to  be  overruled  without 
cogent  reasons."  U.  S.  v.  Pugh,  99  U.  S. 
269,  25  U.  S.  (L.  ed.)  323.  For  substan- 
tially the  same  language,  see  Robertson 
r.  Downing,  127  U.  S.  613,  8  S.  Ct.  1328, 
32  S.  Ct.  (L.  ed.)  271;  Merritt  v.  Cam- 
eron, 137  U.  S.  552,  11  S.  Ct.  174,  34  U.  S. 
(L.  ed.)  776;  U.  S.  v,  Johnston,  124  U.  S.. 
236,  8  S.  Ct.  446,  31  U.  S.  (L.  ed.)  389; 
Heath  v,  Wallace,  138  U.  S.  582,  11  S.  Ct. 
380,  34  U.  S.  (L.  ed.)   1068. 

"  In  the  highest  degree  persuasive,  if  not 
absolutely  controlling  in  its  effect."  U.  S. 
I?.  Graham,  110  U.  S.  221,  3  S.  Ct.  582, 
28  U.  S.  (L.  ed.)    127. 

"  In  a  case  of  doubt  ought  to  turn  the 
scale."  Brown  v.  U.  S.,  113  U.  S.  571,  5 
S.  Ct.  648,  28  U.  S.  (L.  ed.)   1080. 

"  It  ought  not  now  to  be  overturned." 
U.  S.  r.  Philbrick,  120  U.  S.  59,  7  S.  Ct. 
413,  30  U.  S.   (L.  ed.)  561. 

"  Would  have  very  great  force  and  gen- 
erally a  controlling  one  in  the  formation 
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officers  concerned  are  usually  able  men  and  masters  of  the  subject.  Not 
unfrequently  they  are  the  draftsmen  of  the  laws  they  are  afterwards  called 
upon  to  interpret.'* '^^  Invariable  construction  given  by  an  executive 
department  is  not  to  be  contemned  merely  because  it  has  been  from  time 
to  time  disputed  in  one  of  the  houses  of  Congress  without  any  legislation 
attempting  to  control  it.''* 

The  weight  to  be  given  to  departmental  practice  is  increased  when 
Congress,  in  re-enacting  the  law  or  another  law  in  pari  materia, 
fails  to  indicate  in  any  way  its  disapproval  of  the  settled  con- 
struction of  the  department/*  **  The  re-enactment  by  Congress,  without 
change,  of  a  statute,  which  had  previously  received  long  continued  execu- 
tive construction,*'  said  Mr.  Justice  McKenna,  *Ms  an  adoption  by  Con- 
gress of  such  construction."'^*  The  force  of  a  departmental  construction 
is  also  enhanced  where  an  implied  approval  of  the  departmental  con- 
struction may  otherwise  be  deduced  from  subsequent  legislation^'*  or 
failure  to  alter  the  practice  by  legislation.'''^  On  the  other  hand,  nothing 
can  be  inferred  from  subsequent  legislation  where  the  construction  in 
question  was  made  under  such  circumstances  that  Congress  could  not  bfe 
presumed  to  have  knowledge  of  it,'®  nor  will  the  court  apply  a  depart- 
mental construction  which  has  been  prohibited  in  subsequent  legislation 
relating  to  matters  of  the  same  nature,'"'  and  a  departmental  construction 
in  plain  conflict  with  the  statute  cannot  be  adopted  upon  the  extravagant 


of  the  judgment  of  tliia  court."  St.  Paul, 
etc.,  R.  Co.  f.  Phelps,  137  U.  S.  636,  U  S. 
Ct.  168,  34  U.  S.  (L.  ed.)  770. 

"Is  universally  held  to  be  controlling." 
Schell  V.  Fauchf^  138  U.  S.  572,  11  S.  Ct. 
376,  34  U.  S.  (L.  ed.)   1043. 

"  Should  ordinarily  control  the  construc- 
tion of  the  statute  by  the  courts."  Pen- 
nover  v.  McConnaughy,  140  U.  S.  22,  11 
S.  Ct.  699,  35  U.  S.  (L.  ed.)  370. 

70.  U.  S.  r.  Moore,  95  U.  S.  763,  24  U.  S. 
(L.  ed.)  589,  quoted  in  Brown  v.  U.  S.,  113 
U.  S.  671,  5  S.  Ct.  648,  28  U.  S.  (L.  ed.) 
1080,  and  Heath  v.  Wallace,  138  U.  S.  582, 
11  S.  Ct.  380.  34  U.  S.  (L.  ed.)  1068; 
V.  S.  r.  Ilammera,  221  U.  S.  220,  31  S.  Ct. 
593,55  U.  S.  (L.  ed.)  710. 

71.  16  Op.  AttY.-Gen.  531  (Devens, 
1880). 

72.  Swigart  t*.  Baker,  229  U.  S.  187,  33 
S.  Ct.  645.  57  U.  S.  (L.  ed.)  1143;  21 
Op.  Atty.-Gen.  410  (Harmon,  1896);  21  Op. 
Atty.-(Jen.  339  (Harmon,  1896);  21  Op. 
Atty.-Gen.  352  (Conrad,  1896)  ;  18  Op. 
Atty.-Gen.  532  (Garland,  1887).  See  also 
Dollar  Sav.  Bank  v.  U.  S.,  19  Wall.  239, 
22  U.  S.  (L.  ed.)  82;  Bate  Refrigerating 
Co.  V.  Sulzberger,  157  U.  S.  45,  15  S.  Ct. 
508,  39  U.  S.  (L.  ed.)  614;  U.  S.  v. 
Wotten,  50  Fed.  694;  Harrison  v,  U.  S., 
20  Ct.  CI.  122;  Johnson  v.  V.  S..  29  Ct. 
CI.  5;  Valk  r.  U.  S.,  28  Ct.  CI.  241; 
Schuetze  r.  U.  S.,  24  Ct.  CI.  209;  Brown 
r.  U.  S.,  18  Ct.  CI.  544;  Swift,  etc.,  Co.'s 
Case,  14  Ct.  CI.  481. 

"A  construction  made  bv  the  body 
charged  witli  tlie  enforcement  of  a  .statute, 
which   construction  has  Ion«:  obtained  in 


practical  execution,  and  has  been  impliedly 
sanctioned  by  the  re-enactment  of  the  stat- 
ute without  alteration  in  the  particulars 
construed,  when  not  plainly  erroneous, 
must  be  treated  as  read  into  the  statute." 
New  York,  N.  H.,  etc.,  R.  Co.  t*.  Interstate 
Commerce  Commission,  200  U.  S.  361,  26 
S.  Ct.  272,  50  U.  S.  (L.  ed.)  515. 

73.  U.  S.  V.  Cerecedo  Herraanos  y  Com- 
pafiia,  209  U.  S.  337,  28  S.  Ct.  532,  52 
U.  S.  (L.  ed.)  821.  To  the  same  effect 
Swigart  t?.  Baker,  229  U.  S.  187,  33  S.  Ct. 
645,  57  U.  S.  (L.  ed.)  1143;  U.  S.  V.  Falk, 
204  U.  S.  143,  27  S.  Ct.  191,  61  U.  S.  (L. 
ed.)  411. 

74.  U.  S.  17.  Alexander,  12  Wall.  179,  20 
U.  S.  (L.  ed.)  382;  U.  S.  v.  Burlington, 
etc.,  R.  Co.,  98  U.  S.  341,  25  U.  S.  (L.  ed.) 
200;  U.  S.  V.  Johnston,  124  U.  S.  236,  8 
S.  Ct.  446,  31  U.  S.  (L.  ed.)  389;  U.  S.  v. 
Townsend,  (C.  C.  A.)  113  Fed.  443;  U.  S. 
V.  Bufltalo  Natural  Gas  Fuel  Co.,  (C.  C. 
A.)  78  Fed.  112;  U.  S.  v.  Lytle,  5  McLean 
9,  26  Fed.  Cas.  No.  15,652;  U.  S.  i\  Craw- 
ford, 47  Fed.  570;  U.  S.  r.  Hill,  25  Fed. 
379;  Garlinger  r.  U.  S.,  30  Ct.  CI.  477; 
Mahonv's  Case,  3  Ct.  CI.  152;  16  Op. 
Attv.-<^en.  631.  See  also  Valk  v,  U.  S.,  28 
Ct.  CI.  242. 

75.  Rolwrtson  r.  Downing,  127  U.  S.  612, 
8  S.  Ct.  1328,  32  U.  S.  (L.  ed.)  271;  U.  S. 
r.  Hill.  25  Fed.  379. 

76.  Dollar  Sav.  Bank  v.  U.  S.,  19  Wall. 
237,  22  U.  S.  (L.  ed.)  82.  See  Love  1\ 
i;.  S..  29  Ct.  CI.  344. 

77.  I'.  S.  V.  Gilmore,  8  Wall.  330,  19 
U.  S.   (L.  ed.)   396. 
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assumption  that  Congress  must  have  known  that  its  will  was  overruled 
by  the  department  and  assented  by  neglecting  to  re-enact  the  statute  as 
a  renewed  expression  of  legislative  intentJ** 

The  courts  are  esi)ecially  reluctant  to  overturn  a  long-standing  depart- 
mental construction  where  great  interests  have  grown  up  under  it  and  will 
be  disturbed  or  destroyed  by  the  announcement  of  a  new  rule,*^  or  where 
parties  who  have  contracted  with  the  government  upon  the  faith  of  such 
construction  will  be  prejudiced.**^ 

57.  lamitations  of  rule. — ^Where  the  terms  and  meaning  of  an  act  of 
Congress  are  plain,  and  a  court  is  convinced  upon  reason  and  authority 
that  a  correct  determination  of  the  question  before  it  requires  a  decision 
contrary  to  the  construction  and  practice  of  the  officers  of  an  executive 
department  of  the  government,  that  determination  must  prevail  and  that 
decision  must  be  rendered.  The  courts  cannot  lawfully  renounce  their 
judicial  powers  in  favor  of  opinions  of  officers  of  other  departments.** 
And  **  a  custom  of  the  department,  however  long  continued  by  successive 


78.  Graham  r.  U.  S.,  18  Ct.  CI.  91. 

79.  Kindred  v.  Union  Pac.  R.  Co.,  225 
U.  S.  582,  32  S.  Ct.  780,  56  U.  S.  (L.  ed.) 
1216;  Bate  Refrigerating  Co.  r.  Sulzber- 
ger, 167  U.  S.  1,  15  S.  Ct.  608,  39  U.  S. 
(L.  ed.)  601.  See  also  Logan  v.  Davis,  233 
U.  S.  613,  34  S.  Ct.  685,  58  U.  S.  (L.  ed.) 
1121.  See  also  Louisiana  v.  Garfield,  211 
U.  S.  70,  29  S.  Ct.  31,  53  U.  S.  (L.  ed.)  92. 

80.  U.  S.  V.  Alabama  G.  S.  R.  Co.,  142 
U.  S.  621,  12  S.  Ct.  306,  35  U.  S.  (L.  ed.) 
1136,  where  the  court  further  said:  "It 
is  especially  objectionable  that  a  construc- 
tion of  a  statute,  favorablcf  to  the  indi- 
vidual citizen,  should  be  changed  in  such 
a  manner  as  to  become  retroactive,  apd  to 
require  from  him  the  repayment  of  moneys 
to  which  he  had  supposed  himself  entitled, 
and  upon  the  expectation  of  which  he  had 
made  his  contracts  with  the  government." 
U.  S.  r.  Hill,  120  U.  S.  182,  7  S.  Ct.  .310, 
30  U.  S.  (L.  ed.)  632;  Surgett  r.  Lapice, 
8  How.  71,  12  U.  S.  (L.  ed.)  992.  See  also 
Wisconsin  Cent.  R.  Co.  v.  U.  S.,  27  Ct.  CI. 
468;  I'.  S.  V.  Burlington,  etc.,  R.  Co.,  98 
U.  S.  341,  26  U.  S.  (L.  ed.)  200;  Orchard 
V.  ^.lexander,  157  U.  S.  383,  15  S.  Ct.  635, 
39  U.  S.  (L.  ed.)  741;  Schell  r.  Fauche, 
138  U.  S.  572,  11  S.  Ct.  376,  34  U.  S.  (L. 
ed.)  1043;  U.  S.  r.  Wotten,  50  Fed.  694; 
U.  S.  r.  Union  Pac.  R.  Co.,  37  Fed.  551; 
Michigan  r.  Jackson,  etc..  R.  Co.,  (C.  C. 
A.)  60  Fed.  120;  Michigan  Land,  etc.,  Co. 
V.  Rust,  (C.  C.  A.)  68  Fed.  168;  U.  S.  r. 
Winona,  etc.,  R.  Co.,  (C.  C.  A.)  67  Fed. 
948. 

81.  Per  Sanborn,  C.  J.,  in  Deweese  t7. 
Smith,  ( C.  C.  A. )  106  Fed.  445.  For  other 
authorities  declaring  that  departmental 
construction  or  practice  is  not  controlling 
where  the  statute  is  clear  and  explicit  in 
its  language  and  its  meaning  is  not  doubt- 
ful see  Robinson  v.  Lundrigan,  227  U.  S. 
173,  33  S.  Ct.  255,  57  U.  S.  (L.  ed.)  468, 
affirming  (C.  C.  A.)  178  Fed.  230;  United 
States  f.  Allen,  192  U.  S.  643,  24  S.  Ct. 


416,  48  U.  S.  (L.  ed.)  666;  U.  S.  v.  Finnell. 
185  U.  S.  236,  22  S.  Ct.  633,  46  U.  S.  (L. 
ed.)  800;  Studebaker  r.  Perrv,  184  U.  S. 
258,  22  S.  Ct.  463,  46  U.  S.  (L.  ed.)  528; 
U.  S.  r.  Johnson,  173  U.  S.  363,  19  S.  Ct. 
427,  43  U.  S.  (L.  ed.)  731;  Wisconsin 
Cent.  R.  Co.  v.  U.  S.,  164  U.  S.  205,  17  S. 
Ct.  45,  41  U.  S.  (L.  ed.)  404;  U.  S.  t\  Al- 
ger, 152  U.  S.  397,  14  S.  Ct.  635,  38  U.  S. 
(L.  ed.)  488;  U.  S.  v.  Tanner,  147  U.  S. 
663,  13  S.  Ct.  436,  37  U.  S.  (L.  ed.)  322; 
St.  Paul,  etc.,  R.  Co.  v.  Phelps,  137  U.  S. 
536,  U  S.  Ct.  168,  34  U.  S.  (L.  ed.)  770; 
Merritt  i".  Cameron,  137  U.  S.  552,  11  S. 
Ct.  174,  34  U.  S.  (L.  ed.)  776;  U.  S.  r. 
Graham,  110  U.  S.  219,  3  S.  Ct.  682,  28 
U.  S.  (L.  ed.)  126;  U.  S.  r.  Temple,  105 
U.  S.  99,  26  U.  S.  (L.  ed.)  967;  Swift  Co. 
f.  U.  S.,  105  U.  S.  691,  26  U.  S.  (L.  ed.) 
1108;  Solomon  v.  Arthur,  102  U.  S.  213, 
26  U.  S.  (L.  ed.)  147;  Lawrence  v.  Cas- 
well, 13  How.  497,  14  U.  S.  (L.  ed.)  240; 
Greely  v.  Thompson,  10  How.  234,  13  U.  S. 
(L.  ed.)  402;  U.  S.  t'.  Freeman,  3  How. 
564,  11  U.  S.  (L.  ed.)  728;  U.  S.  r.  Vowell, 
5  Cranch  372,  3  U.  S.  (L.  ed.)  129;  Hem- 
mer  r.  U.  S.,  (C.  C.  A.)  204  Fed.  898; 
Baker  r.  Swigart,  (C.  C.  A.)  199  Fed. 
865,  reversing  196  Fed.  569;  U.  S.  V, 
Bellm,  182  Fed.  161;  U.  S.  v.  Anderson,  (C. 
C.  A.)  175  Fed.  961;  Knight  f.  Shelton, 
134  Fed.  423;  McFadden  f.  Mountain  View 
Min.,  etc.,  Co.,  87  Fed.  156;  The  J.  D. 
Peters,  78  Fed.  376;  Hartman  v.  Warren, 
( C.  C.  A. )  76  Fed.  157 ;  Hallett  t\  U.  S., 
63  Fed.  823;  Northern  Pac.  R.  Co.  v.  San- 
ders, 47  Fed.  604 ;  U.  S.  17.  Murphv,  32  Fed. 
376;  Iledden  v.  Iselin,  31  Fed.  268;  Smith 
r.  U.  S.,  26  Ct.  CI.  576;  Leighton  t;.  U.  S., 
29  Ct.  CI.  288;  Graham  r.  U.  S.,  18  Ct.  CI. 
91;  20  Op.  Atty.-Gen.  592.  See  further, 
in  the  same  direction.  Dollar  Sav.  Bank 
r.  U.  S.,  19  Wall.  227,  22  U.  S.  (L.  ed.) 
80;  U.  S.  r.  Black,  128  U.  S.  47,  9  S.  Ct. 
12,  32  U.  S.  (L.  ed.)  357;  Haynes  t\  Brew- 
ster, 46  Fed.  471;  U.  S.  v.  The  Steamboat 
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officers,  must  yield  to  the  positive  language  of  the  statute. ' '  ®*  But  ambi- 
guity on  the  face  of  a  statute  * '  is  abundantly  established  by  the  fact  that 
courts  of  eminent  learning  and  ability  have  arrived  at  different  results  in 
the  interpretation  of  the  phraseology,  which  being  so,  it  opens  the  field  of 
controversy  for  the  consideration  of  executive  construction  and  usage."®* 

Departmental  construction  which  has  not  been  uniform  is  of  no  force 
as  such®*  and  is  of  value  only  as  showing  the  interpretation  given  a 
statute  by  competent  men  having  to  do  with  its  enforcement.®*  '*  Merely 
recent  or  occasional  practice  "  does  not  constitute  that  departmental  con- 
struction to  which  weight  is  given  as  hereinbefore  stated.®* 

Since  departmental  construction  **  can  only  be  resorted  to  in  aid  of 
interpretation,''®''  that  is,  in  cases  of  ambiguity  or  doubt,  it  would  seem 
that  the  question  whether  a  statute  has  been  repealed  by  implication  can- 
not be  resolved  in  the  affirmative  by  the  assistance  of  departmental  con- 
struction,®® and,  likewise,  that  a  departmental  construction  can  have  no 
influence  in  the  interpretation  of  substantive  penal  enactments  in  favor 
of  the  government.®® 

58.  Construction  by  attorney-general. —  Opipions  of  the  United  States 
attorney-general  upon  questions  of  statutory  construction  formally  sub- 
mitted to  him  by  heads  of  departments  are  usually  regarded  as  decisive 
by  the  officials  seeking  his  advice.^    But  such  opinions  are  not,  apparently, 


Forrester,  Newb.  Adm.  81;  Chicago,  etc., 
R.  Co.  V.  Sioux  City,  etc.,  R.  Co.,  3  Mc- 
Crary,   (U.  S.)  280,  10  Fed.  435. 

82.  Houghton  v.  Payne,  194  U.  S.  88,  24 
S.  Ct.  590,  48  U.  S.  (L.  ed.)  888. 

83.  Per  Weldon,  J.,  in  Waters  r.  U.  S., 
32  Ct.  CI.  282. 

84.  U.  S.  r.  Healey,  160  U.  S.  145,  16  S. 
Ct.  247,  40  U.  S.  (L.  ed.)  373;  21  Op. 
Atty.-Gen.  364;  Wing  Sing  Lung  t;.  U.  S., 
(C.  C.  A.)  180  Fed.  392;  21  Op.  Atty.- 
Gen.  669.  See  also  North  American  Com- 
mercial Co.  t?.  U.  S.,  171  U.  S.  131,  18  S. 
Ct.  817,  43  U.  S.  (L. 'ed.)  106;  Marriott 
V.  Brune,  9  How.  635,  13  U.  S.  (L.  ed.) 
289;  Knowlton  v.  Moore,  178  U.  S.  75,  20 
S.  Ct.  747,  44  U.  S.  (L.  ed.)  983;  Davies 
r.  Miller,  130  U.  S.  284,  9  S.  Ct.  560,  32 
U.  S.  (L.  ed.)  932. 

85.  U.  S.  V.  Detroit  First  Nat.  Bank, 
234  U.  S.  246,  34  S.  Ct.  846,  58  U.  S.  (L. 
ed.)  1298. 

86.  Per  Attorney- General  Olney,  in  20 
Op.  Atty.-Gen.  747,  where  he  intimated 
that  a  practice  should  be  "  long  continued, 
imiform,  and  familiar  "  to  entitle  it  to  be 
regarded  as  departmental.  See  also  U.  S. 
t;.  Johnson,  173  U.  S.  377,  19  S.  Ct.  427, 
43  U.  S.  (L.  ed.)  736;  Orchard  v.  Alexan- 
der, 157  U.  S.  383,  15  S.  Ct.  635,  39  U.  S. 
(L.  ed.)  741;  Merritt  r.  Cameron,  137  U. 
S.  551,  11  S.  Ct.  174,  34  U.  S.  (L.  ed.)  775, 
where  Mr.  Justice  Lamar  said :  *'  Neither 
is  a  construction  of  a  statute  by  a  depart- 
ment charged  with  its  execution  to  be  held 
conclusive  and  binding  upon  the  courts  of 
the  country,  unless  such  construction  has 
been  continuously  in  force  for  a  long  time. 
The  cases  cited  go  to  that  extent  and  no 


further."  U.  S.  v.  Erie  R.  Co.,  236  U.  S. 
259,  36  S.  Ct.  396,  59  V.  S.  (L.  ed.)  567; 
Title  Guaranty,  etc.,  Co.  t;.  Crane,  219  U. 
S.  24,  31  S.  Ct.  140,  55  U.  S.  (L.  ed.)  72. 

87.  U.  S.  r.  Graham,  110  U.  S.  221,  3 
S.  Ct.  582,  28  U.  S.  (L.  ed.)  127. 

88.  The  conclusion  that  a  statute  has 
been  repealed  by  implication  cannot  be 
based *upon  uncertain  inference.  See  infra, 
§§  137-147. 

89.  Punishments  cannot  be  inflicted  un- 
der a  statute  which  is  not  clear  beyond 
doubt.  See  infra,  {  106.  But  compare  U.  S. 
r.  Jones,  31  Fed.  727,  and  see,  as  to  long- 
continued  practice  in  construction  of  a 
statute  regulating  criminal  procedure,  U. 
S.  V.  Richardson,  28  Fed.  61. 

90.  In  20  Op.  Atty.-Gen.  722,  Atty.-Gen. 
Olney,  in  1894,  discussing  the  question  of 
the  legal  force  of  the  rulingfl  of  his  de- 
partment, said :  "  The  Act  of  1870,  sec- 
tion 4,  establishing  the  department  of 
justice,  provided  that  written  opinions  pre- 
pared by  a  subordinate  in  the  department 
may  be  approved  by  the  attorney-general, 
and  that  '  such  approval  so  indorsed 
tliereon  shall  give  the  opinion  the  same 
force  and  effect  as  belong  to  the  opinions 
of  the  attorney-general.'  This  provision  is 
embraced  in  substantially  the  same  lan- 
guage in  section  358  of  the  Revised  Stat- 
utes. Evidently,  therefore.  Congress  con- 
templates  that  the  official  opinions  signed 
or  indorsed  in  writing  by  the  attorney- 
general  shall  have  some  actual  and  prac- 
tical force.  Congress's  intention  cannot  be 
doubted  that  administrative  officers  should 
regard  them  as  law  until  withdrawn  by 
the  attorney -general  or  overruled  by  the 
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given  greater  weight  by  courts  than  is  conceded  to  departmental  construc- 
tions in  general.®^ 

69.  Treaties. — ^Where  the  department  of  state  has  uniformly  given  a 
particular  construction  to  a  treaty,  such  construction,  if  not  repugnant  to 
the  letter  or  obvious  intent  of  the  instrument,  should  receive  great  weight 
when  the  treaty  is  sought  to  be  practically  construed.®^ 

60.  State  or  fordgn  statutes. —  The  principle  that  the  contemporaneous 
and  uniform  construction  of  an  act  of  Congress  by  the  executive  officers 
who  are  called  upon  to  administer  it  is  ordinarily  adopted  by  the  courts  in 
cases  of  doubt  ^  applies  in  the  construction  of  state  or  foreign  statutes; 
in  the  absence  of  judicial  decisions  construing  them,  a  construction  by  the 
local  executive  officers  is  entitled  to  the  same  consideration  as  would  be 
accorded  to  a  construction  of  acts  of  Congress  by  corresponding  officers  of 
the  national  govemment.^^   And  ''  when,  for  a  considerable  time,  a  statute 


courts,  thus  confirmmg  the  riew  which 
generally  prevailed,  though  Bometimes  hesi- 
tatingly expressed,  previous  to  the  estab- 
lishment of  the  department  of  justice. 
5  Op.  Atty.-Gen.  97 ;  6  Op.  Atty.-Gen.  334 ; 
7  Op.  Atty.-Gen.  899,  700;  9  Op.  Atty.-Gen. 
36.'' 

In  9  Op.  Atty.-Gen.  86,  Attorney-General 
Black,  advisinff  the  secretary  of  the  navy, 
in  1857,  said  that  "  the  duty  of  the  attor- 
ney-general is  to  advise,  not  to  decide. 
A  thing  is  not  to  be  considered  as  done  by 
the  head  of  a  department  merely  because 
the  attorney-general  has  advised  him  to 
do  it.  You  may  disregard  his  opinion  if 
you  are  sure  it  is  wrong.  He  aids  you 
in  forming  a  judgment  on-  questions  of 
law;  but  still  the  judgment  is  yours,  not 
Ms.  You  are  not  bound  to  see  with  his 
eyes,  but  only  to  use  the  light  which  he 
furnishes,  in  order  to  see  the  better  with 
your  own.  But  though  opinions  from  this 
office  have  technically  no  binding  effect,  it 
is  generally  safer  and  better  to  adopt  them. 
Uniformity  of  decision  in  the  different  de- 
partments, on  similar  subjects,  is  neces- 
sary, and  cannot  be  secured  otherwise." 

In  7  Op.  Atty.-Gen.  699,  in  1856,  Attor- 
ney-General Cimhing  said :  "  I  suppose  it 
must  be  conceded  that  an  opinion  of  the 
attorney-general  is  not  conclusive  —  that 
is,  it  is  not  compulsory  on  the  President, 
or  even  on  a  head  of  a  department.  It  is 
inconvenient,  however,  to  have  conflict  of 
opinion  between  the  attorney-general  and 
a  head  of  department;  and  that  inconven- 
ience is  placed  in  the  strongest  light  by 
the  facta  of  this  case,  where  the  affirmative 
opinion  of  one  attorney-general  went  dis- 
regarded by  one  secretary,  and  a  negative 
opmion  of  another  attorney-general  by  the 
succeeding  secretary.  There  could  be  no 
more  flagrant  example  of  confusion  of 
opinion  and  action.  A  secretary,  un- 
doubtedly, is  entitled  to  have  and  to  act 
upon  his  conscientious  opinion  of  a  ques- 
tion, even  after  he  has  taken  the  opinion 
of  the  attorney-general;  but  the  interest 
of  parties  and  the  credit  of  the  govern- 
ment require  decision;  and  it  would  hcciii 


that  any  such  conflict  of  opinion  between 
the  secretary  asking,  and  the  attorney- 
general  giving,  official  advice  should  be  re- 
ferred at  once  to  their  common  superior, 
the  President,  in  order  that  the  particular 
question  of  administration  itself  may  re- 
ceive the  authoritative  decision  of  the 
executive  government."  Similar  opinions 
were  expressed  by  the  same  attorney-gen- 
eral in  6  Op.  Atty.-Gen.  334. 

In  6  Op.  Atty.-Gen.  97,  in  1849,  Attor- 
ney-General Johnson  said:  ''The  duties 
of  the  attorney-general  are  prescribed  by 
the  Judiciary  Act  of  1789,  and  are  'to 
give  his  advice  and  opinion  upon  questions 
of  law  when  required  by  the  President  of 
the  United  States,  or  when  requested  by 
the  heads  of  any  of  the  departments,  touch- 
ing any  matters  that  may  concern  their 
departments."  The  act  does  not  declare 
what  effect  shall  be  given  to  such  advice 
and  opinion,  but  it  is  believed  that  the 
practice  of  the  government  has  invariably 
been  to  follow  it.  This  has  been  done  from 
the  great  advantage  and  almost  absolute 
necessity  of  having  uniform  rules  of  de- 
cision in  all  questions  of  law  in  analogous 
cases  —  a  result  much  more  certain  under 
the  guidance  and  decision  of  a  single  de- 
partment, constituted  for  the  very  pur- 
pose of*  advising  upon  all  questions,  and 
with  supposed  special  qualifications  for 
such  a  duty.  In  mv  opinion  this  practice 
should  be  considered  as  law." 

91.  See  Lewis  Pub.  Go.  v.  Morgan,  229 
U.  S.  288,  33  S.  Ct.  867,  57  U.  S.  (L.  ed.) 
1190;  U.  S.  t?.  Falk,  204  U.  S.  143,  27  S. 
Ct.  191,  61  U.  S.  (L.  ed.)  411;  Erwin  v. 
U.  S.,  37  Fed.  474;  Surgett  v\  Lapice,  8 
How.  48,  12  U.  S.  (L.  ed.)  982;  Harrison 
V.  Vose,  9  How.  384,  13  U.  S.  (L.  ed.)  179. 
And  as  to  departmental  construction  gen- 
erally, see  supra,  {  56. 

92.  Ex  p.  McCabe,  46  Fed.  377.  See  also 
In  re  Ross,  140  U.  S.  479,  US.  Ct.  897, 
35  U.  S.  (L.  ed.)  581. 

"  It  should  be  adopted  without  hesita- 
tion."   Castro  r.  De  Uriarte,  16  Fed.  98. 

93.  See  infra,  f  56. 

94.  Citizens'  Tel.  Co.  v.  Fuller,  229  U.  S 
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notoriously  has  received  a  construction  in  practice  from  those  whose  duty 
it  is  to  carry  it  out,  and  afterwards  is  re-enacted  in  the  same  words,  it  may 
be  presumed  that  the  construction  is  satisfactory  to  the  legislature,  unless 
plainly  erroneous,  since  otherwise  naturally  the  words  would  have  been 
changed."®* 

Statutes  in  Pari  Materia 

61.  Bule  stated. — ^^  In  the  exposition  of  statutes  the  established  rule 
is  that  the  intention  of  the  lawmaker  is  to  be  deduced  from  a  view  of  the 
whole  statute,  and  every  material  part  of  the  same;  and  where  there  are 
several  statutes  relating  to  the  same  subject,  they  are  all  to  be  taken 
together,  and  one  part  compared  with  another  in  the  construction  of  any 
one  of  the  material  provisions,  because,  in  the  absence  of  contradictory  or 
inconsistent  provisions,  they  are  supposed  to  have  the  same  object,  and 
as  pertaining  to  the  same  system.  Resort  may  be  had  to  every  part  of  a 
statute,  or,  where  there  is  more  than  one  in  pari  materia,  to  the  whole 
system,  for  the  purpose  of  collecting  the  legislative  intention,  which  is 
the  important  inquiry  in  all  cases  where  provisions  are  ambiguous  or 
inconsistent. ' '  ®®    Penal  statutes  are  not  excluded  from  the  operation  of 


322,  33  S.  Ct.  833,  57  U.  S.  (L.  ed.)  1206; 
Copper  Queen  Consol.  Min.  Co.  v.  Board 
of  Equalization,  206  U.  S.  474,  27  S.  Ct.  . 
695,  51  U.  S.  (L.  ed.)  1143;  Edwards  r. 
Darby,  12  Wheat.  210,  6  U.  S.  (L.  ed.) 
603;  Union  Ins.  Co.  v.  Iloge,  21  How.  66, 
16  U.  S.  (L.  ed.)  61;  Pennoyer  t\  Mc- 
Connaughy,  140  U.  S.  21,  11  S.  Ct.  699,  35 
U.  S.  (L.  ed.)  363;  U.  S.  r.  Sherebeck,  27 
Fed.  Cas.  No.  16,275;  Corning  v.  Meade 
County,  (C.  C.  A.)  102  Fed.  60. 

As  to  adoption  of  local  judicial  construc- 
tion of  state  or  foreign  statutes  see  wifra^ 
§§  127-128. 

95.  Per  Justice  Holmes,  Copper  Queen 
Consol.  Min.  Co.  v.  Board  of  Equalization,' 
206  U.  S.  474,  27  S.  Ct.  695,  51  U.  S.  (L. 
ed.)    1143. 

Apparently,  too,  this  presumption  pre- 
vails over  the  rule  that  when  a  state 
adopts  a  statute  from  another  state,  it 
adopts  therewith  the  construction  given 
the  statute  in  the  state  from  which  it 
came. 

96.  Per  Justice  Clifford,  in  Kohlsaat  v. 
Murphy,  96  U.  S.  160,  24  U.  S.  (L.  ed.) 
844;  U.  S.  r.  Ewing,  237  U.  S.  197,  35  S. 
Ct.  571,  59  U.  S.  (L.  ed.)  913;  Richard- 
son V,  Harmon,  222  U.  S.  96,  32  S.  Ct.  27, 
56  U.  S.  (L.  ed,)  110;  U.  S.  f.  Press  Pub. 
Co.,  219  U.  S.  1,  31  S.  Ct.  212,  55  U.  S. 
(L.  ed.)  65;  Blair  t\  Chicago,  201  U.  S. 
400,  26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801; 
White  r.  U.  S.,  191  U.  S.  545,  24  S.  Ct. 
171,  48  U.  S.  (L.  ed.)  295;  McChord  t\ 
LouisviHe,  etc.,  R.  Co.,  183  U.  S.  483,  22 
S.  Ct.  165,  46  U.  S.  (L.  ed.)  289;  Con- 
verse t\  U.  S.,  21  How.  467,  16  U.  S.  (L. 
ed.)  192;  RockefoHer  r.  O'Brien,  224  Fed. 
541;  Toledo  Traction,  etc.,  Co.  v.  Smith, 
205  Fed.  643;  Hemmer  t\  U.  S.,  (C.  C.  A.) 
204  Fed.  898;  U.  S.  t?.  Colorado,  etc.,  R. 


Co.,  (C.  C.  A.)  157  Fed.  321;  Rodgers  r. 
I^.  S.,  (C.  C.  A.)  152  Fed.  346;  Christie- 
Street  Commission  Co.  v.  U.  S.,  (C.  C.  A.) 
136  Fed.  326;  U.  S.  i\  Oregon,  etc.,  R.  Co., 
133  Fed.  953;  Miller  r.  U.  S.,  (C.  C.  A.) 
133  Fed.  337;  U.  S.  v.  Ridenour,  119  Fed. 
411;  Hedden  r.  Iselin,  31  Fed.  266.  See 
also  Vane  r.  Newcombe,  132  U.  S.  235,  10 
S.  Ct.  60,  33  U.  S.  (L.  ed.)  310;  U.  S.  r. 
Central  Pac.  P».  Co.,  118  U.  S.  239,  6  S. 
Ct.  1038,  30  U.  S.  (L.  ed.)  173;  Butter- 
worth  V.  U.  S.,  112  U.  S.  58,  5  S.  Ct.  25, 
28  U.  S.  (L.  ed.)  656;  U.  S.  v.  Taylor,  104 
U.  S.  219,  26  U.  S.  (L.  ed.)  721;  Wells  v. 
Pontotoc  County,  102  U.  S.  632,  26  U.  S. 
(L.  ed.)  122;  New  Lamp  Chimney  Co.  t*. 
Ansonia  Brass,  etc.,  Co.,  91  U.  S.  662,  23 
U.   S.    (L.   ed.)    336;    Bennett  f.  Hunter, 

9  Wall.  326,  19  U.  S.  (L.  ed.)  672;  Con- 
fiscation Cases,  7  \\b\\.  459,  19  U.  S.  (L. 
ed.)  196;  U.  S.  r.  Babbit,  1  Black  60,  17 
U.  S.  (L.  ed.)  94;  U.  S.  t\  W'alker,  22 
How.  312,  16  U.  S.  (L.  ed.)  382;  Harrison 
f.  Vose,  9  How.  384,  13  U.  S.  (L.  ed.)  179; 
U.  S.  r.  Freeman,  3  How.  564,  11  U.  S.  (L. 
ed. )  724 ;  U.  S.  v.  Morris,  10  Wheat.  295, 
6  U.  S.  (L.  ed.)  314;  Seward  County  t\ 
/Etna  Ins.  Co.,  (C.  C.  A.)  90  Fed.  227; 
Strvker  v.  Grand  County,  (C.  C.  A.)  77 
Fed\  576;  ChappeU  r.  U.  S.,  (C.  C.  A.) 
81  Fed.  764;  Massachusetts  L.  &  T.  Co.  i?. 
Hamilton,  (C.  C.  A.)  88  Fed.  591;  In  re 
Moore,  66  Fed.  950;  Cokey  r.  Fort,  44  Fed. 
365;  Banks  v.  West  Pub.  Co.,  27  Fed.  59; 
U.  S.  r.  White,  19  Fed.  724;  U.  S.  r.  Jes- 
sup,  15  Fed.  790;  U.  S.  t?.  Kellar,  13  Fed. 
83;  I^  Roy  v,  Chabolla,  2  Abb.  448,  15 
Fed.  Cas.  Xo.  8,267;  Dubois  f.  McLean,  4 
McLean  489,  7  Fed.  Cas.  No.  4,107;  Don- 
nelly's Case,  17  Ct.  CI.  105;  Moore's  Case, 

10  Ct.  CI.  379;  21  Op.  Atty.-Gen.  124  (01- 
ney,  1895);   16  Op.  Atty.-Gen.  430   (Dev- 
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the  general  rule,^^  but  it  is  probably  applied  to  such  statutes  with  con- 
siderable caution.®®  To  arrive  at  the  true  construction  of  an  act  of  Con- 
gress reference  may  be  had,  if  necessary,  to  treaties  in  force  at  and  pre- 
vious to  its  passage  dealing  with  the  same  subject.®® 

62.  Prior  statutes:  construction  of  provisions. —  Statutes  in  pari 
materia  to  which  reference  may  be  made  in  aid  of  construction  are  not 
only  contemporaneous  statutes,  but  include  previous  enactments  in  pari 
materia.^  The  rule  of  construction  which  requires  courts'  to  look  into 
former  acts  upon  the  same  subject,  in  order  to  ascertain  the  meaning  of 
doubtful  phrases  or  provisions,  is  a  wise  and  salutary  one.  In  this  man- 
ner courts  often  ascertain  the  words  used  in  a  statute  to  be  analogous  to 
the  use  of  the  same  words  in  previous  statutes,  and  when  so  used  in  such 
connection  and  surroundings  as  to  limit  their  meaning  beyond  question 
tc  a  certain  interpretation,  that  interpretation  should  be  followed."* 
Expired  or  repealed  acts  in  pari  materia  with  the  act  to  be  construed  may 
be  considered  by  the  court  in  seeking  the  correct  meaning  of  words  and 
terms  employed  in  the  enactment  to  be  construed.*    If  a  special  meaning 


ens,  1880)  ;  East  Tenneasee,  etc.,  R.  Co.  r. 
Atlanta,  etc.,  R.  Co.,  49  Fed.  615;  Prentiss 
V.  Elsworth,  19  Fed.  Cas.  No.  11,386. 

"  In  construing  a  statute  all  existing 
statutes  should  be  taken  into  consideration 
in  pari  materia,  whether  referred  to  or  not, 
and  by  this  rule  the  true  intent  of  the 
legislature  or  lawmaking  department  of 
the  government  is  arrived  at."  Per  Judge 
Purnell,  in  MacDaniel  v.  U.  S.,  (C.  C.  A.) 
87  Fed.  327. 

**  It  is  the  duty  of  a  court,  in  constru- 
ing a  written  law,  in  doubtful  cases,  to 
compare  all  its  parts,  in  order  to  discover 
the  intention  of  the  legislature;  and  how- 
ever broad  some  of  its  expressions  may  be, 
yet  if,  on  such  examination^  it  shall  clearly 
appear  that  they  are  and  were  intended  to 
be  limited  by  other  provisions  of  the  same 
or  other  acts  on  the  same  subject,  it  can- 
not be  improper  to  restrain  them  accord- 
ingly." The  Sloop  Elizabeth,  1  Paine  11, 
8  Fed.  Cas.  Xo.  4,352,  where  the  provisions 
of  an  act  were  given  a  particular  meaning 
in  view  of  an  act  in  pari  materia  passed 
at  the  same  session. 

See  also  §  53  as  to  weight  of  legislative 
policy. 

97.  See  MacDaniel  v.  U.  S.,  (C.  C.  A.) 
87  Fed.  324;  In  re  Moore,  66  Fed.  950; 
U.  S.  t\  Jessup,  15  Fed.  790. 

98.  See  U.  S.  ».  Starn,  17  Ked.  435;  U. 
S.  c.  Stocking,  87  Fed.  859. 

99.  U.  S.  V.  Douglas,  17  Fed.  635. 

1.  In  re  Sanborn,  148  U.  S.  222,  13  S. 
Ct.  577,  37  U.  S.  (L.  ed.)  429;  U.  S.  t\ 
Stevenson,  215  U.  S.  190,  30  S.  Ct.  35,  54 
U.  S.'  (L.  ed.)  153;  Keppel  r.  TifTm  Sav. 
Bank,  197  U.  S.  356,  25  S.  Ct.  443,  49  U.  S. 
(L.  ed.)  790;  U.  S.  f.  Thomas,  11)5  U.  S. 
418,  25  S.  Ct.  102,  49  U.  S.  (L.  ed.)  259; 
Crawford  r.  Burke,  105  U.  S.  176,  2.')  S. 
Ct.  0,  49  U.  S.  (L.  ed.)  147;  Russell  v. 
Gregg,  113  U.  S.  550,  5  S.  Ct.  6;>1,  28  U. 
S.    (L.    ed.)    993;    Reiche  t?.    Smvthe,    13 


Wall.  165,  20  U.  S.  (L.  ed.)  566;  Con- 
verse r.  U.  S.,  21  How.  467,  16  U.  S.  (L. 
ed.)  192;  Marriott  v.  Brune,  9  How.  636, 
13  U.  S.  (L.  ed.)  282;  21  Op.  Atty.-Gen. 
117;  3  Op.  Attv.-Oen.  253.  See  also  Ham- 
ilton r.  Rathbone,  176  U.  8,  419,  20  S.  Ct. 
155,  44  U.  S.  (L.  ed.)  219;  Stephens  r. 
Cherokee  Nation,  174  U.  S.  481,  19  S.  Ct. 
722,  43  U.  S.  (L.  ed.)  1041;  U.  S.  v.  Wong 
Kim  Ark,  169  U.  S.  663,  18  S.  Ct.  456,  42 
U.  S.  (L.  ed.)  890;  Bend  v.  Hoyt,  13  Pet. 
273,  10  U.  S.  (L.  ed.)  154;  U.  S.  v.  Heth, 
3  Cranch  410,  2  U.  S.  (L.  ed.)  479;  In  re 
Gutwillig,  (CCA.)  92  Fed.  339;  In  re 
District  Attorney,  28  Fed.  26;  Rich  t?. 
U.  S.,  33  Ct.  CI.  191. 

2.  U.  S.  V.  Union  Supply  Co.,  216  U.  S. 
50,  30  S.  Ct.  15,  54  U.  S.  (L,  ed.)  87; 
Grace  r.  Collector  of  Customs,  etc.,  (C  C 
A.)  79  Fed.  318;  Watson  t?.  U.  S.,  25  Ct. 
CI.  116. 

Recurrence  has  been  made  to  previous 
acts  for  the  purpose  of  determining  the 
antecedent  of  a  pronoun  ambiguously  used. 
Carondelet  Canal,  etc.,  Co.  v.  Louisiana, 
233  U.  S.  362,  34  S.  Ct.  627,  58  U.  S.  (L. 
ed.)   1001. 

3.  In  re  Hohorst,  150  U.  S.  660,  14  S. 
Ct.  221,  37  U.  S.  (L.  ed.)  1211;  U.  S.  t;. 
Le  Bris,  121  U.  S.  278,  7  S.  Ct.  894,  30 
U.  S.  (L.  ed.)  946;  Ew  p.  Crow  Dog,  109 
U.  8.  556,  3  S.  Ct.  396,  27  U.  S.  (L.  ed.) 
1030;  Xorthern  Commercial  Co.  v.  U.  S., 
(C  C  A.)  217  Fed.  33;  Southern  R.  Co. 
t?.  McXeill,  156  Fed.  756.  See  also  Lewis 
V.  U.  S.,  92  U.  S.  622,  23  U.  S.  (L.  ed.) 
513;  In  re  Southern  Pac.  Co.,  82  Fed.  313; 
16  Op.  Atty.-Gen.  271   (Devens,  1879). 

"  It  is  a  familiar  canon  of  interpretation 
that  all  former  statutes  on  the  same  sub- 
ject, whether  repealed  or  unrepealed,  may 
be  considered  in  construing  the  provisions 
that  remain  in  force."  Viterbo  v.  Fried- 
lander,  120  U.  S.  725,  7  S.  Ct  962,  30 
U.  S.  (L.  ed.)   776. 
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was  attached  to  certain  words  in  a  prior  tariff  act,  for  example,  there  is 
a  presumption  of  some  force  that  Congress  intended  that  they  should  have 
the  same  signification  when  used  in  a  subsequent  act  in  relation  to  the 
same  subject-matter.*  The  same  observation  applies  where  words  used  in 
a  new  bankruptcy  act  had  an  obvious  meaning  in  a  prior  bankruptcy  act.* 
Where  inadvertent  changes  have  been  made  by  incorporating  different 
statutes  together,  it  has  been  held  not  to  change  their  original  construc- 
tion.® But  where  the  words  of  the  statute  to  be  construed  differ  from  the 
words  of  a  former  act  on  the  same  subject,  it  is  an  intimation,  at  least, 
that  they  are  to  have  a  different  construction.'^  *'A  change  of  language 
is  some  evidence  of  a  change  of  purpose."  ®  Especially  in  the  construction 
of  a  penal  statute  should  the  court  give  effect  to  words  of  a  restrictive 
sense  defining  the  crime  where  such  words  omitted  in  earlier  acts  were 
seemingly  introduced  into  the  later  act  ex  industrial  "  When  the  pur- 
pose of  a  prior  law  is  continued,  usually  its  words  are,  and  an  omission 
of  the  words  implies  an  omission  of  the  purpose."  *®    When  a  codification 


4.  Latimer. «.  U.  S.,  223  U.  S.  501,  32 
S.  Ct.  242,  66  U.  S.  (L.  ed.)  526;  Lawder 
r.  8tone,  187  U.  S.  281,  23  S.  Ct.  79,  47 
U.  S.  (L.  ed.)  178;  Haddock  r.  Magone, 
152  U.  S.  368,  14  S.  Ct.  588,  38  U.  S.  (L. 
ed.)  482;  Reiche  v.  Smythe,  13  Wall.  162, 
20  U.  S.  (L.  ed.)  666;  Dunham  v.  U.  S., 
(C.  C.  A.)  150  Fed.  662;  Murphy  i?.  U. 
S.,  68  Fed.  910;  Rooaevelt  r.  Maxwell,  3 
Blatchf.  391,  20  Fed.  Caa.  Ko.  12,034;  21 
Op.  Atty.-Gen.  643  (McKenna,  1897). 

Illustration. —  An  act  of  Coneress  of 
1861  exempted  from  duty  "  animals  of  all 
kinds;  birds,  singing  and  other,  and  land 
and  water  fowls,"  and  a  later  act  levied 
a  duty  of  twenty  per  cent.  ''  on  all  horses, 
mules,  cattle,  sheep,  hogs,  a/nd  other  live 
animals."  It  was  held  that  birds  were  not 
included  in  the  term  '*  other  live  animals.'' 
The  court  said  it  was  quite  manifest  that 
Congress,  in  the  Act  of  1861,  "adopting 
the  popular  signification  of  the  word  *  ani- 
mals,' applied  it  to  quadrupeds,  and  placed 
birds  and  fowls  in  a  different  classifica- 
tion. Confess  having,  therefore,  defined 
the  word  in  one  act,  so  as  to  limit  its 
application,  how  can  it  be  contended  that 
the  definition  shall  be  enlarged  in  the  next 
act  on  the  same  subject,  when  there  is 
no  language  used  indicating  an  intention 
to  produce  such  a  result?  Both  acts  are 
in  pari  materia,  and  it  will  be  presumed 
that  if  the  same  word  be  used  in  both, 
and  a  special  meaning  were  given  it  in  the 
first  act,  that  it  was  intended  it  should 
receive  the  same  interpretation  in  the 
later  act,  in  the  absence  of  anything  to 
show  a  contrary  intention."  Keiche  v. 
Smythe,  13  Wall.  162,  20  U.  S.  (L.  ed.) 
566. 

If  a  certain  meaning  has  been  con- 
sistently accorded  a  word  in  successive 
tariffs,  it  is  presumed  that  the  same  sig- 
nification should  be  given  that  word  when 
used  in  other  revenue  acts.  Taylor  v. 
Treat,  163  Fed.  656, 


See,  generally,  ||  116-118  as  to  mean- 
ing of  words  in  Tariff  Act 

5.  In  re  Barber,  97  Fed.  661. 

6.  McDonald  v,  Hovey,  110  U.  S.  625, 
4  S.  Ct.  142,  28  U.  S.  (L.  ed.)  269,  citing 
Matter  of  Murphy,  23  N.  J.  L.  180,  in 
which  case  several  statutes  had  been  con- 
solidated, and  a  proviso  in  one  of  them 
broad  enough  in  its  terms  to  affect  the 
whole  consolidated  law  was  held  to  affect 
only  those  sections  with  which  it  had  been 
originally  connected. 

7.  Louisville,  etc.,  R.  Co.  t.  Mottley,  219 
U.  S.  467,  31  S.  Ct.  266,  66  U.  S.  (L..  ed.) 
297;  U.  S.  V.  Stevenson,  215  U.  S.  190, 
30  S.  Ct.  35,  54  U.  8.  (L.  ed.)  163;  Craw- 
ford  V,  Burke,  195  U.  S.  176,  26  S.  Ct.  9, 
49  U.  S.  (L.  ed.)  147;  Wilson  r.  Nelson, 
183  U.  S.  198,  22  S.  Ct.  74,  46  U.  S.  (L. 
ed.)  147;  U.  S.  i;.  Woodruff,  (C.  C.  A.) 
175  Fed.  776;  Horrax  t?.  U.  S.,  (C.  C.  A.) 
167  Fed.  626;  In  re  U.  S.  Hotel  Co.,  (C. 
C.  A.)  134  Fed.  225;  Grace  v.  Collector  of 
Customs,,  etc.,  (C.  C.  A.)  79  Fed.  319; 
U.  S.  V,  Gooding,  12  Wheat.  477,  6  U.  S. 
(L.  ed.)  693;  In  re  Saito,  62  Fed.  126. 
See  also  Lapina  v.  Williams,  232  U.  S. 
78,  34  S.  Ct.  196,  68  U.  S.  (L.  ed.)  616; 
U.  S.  V,  Morris,  18  Fed.  901. 

8.  Johnson  t\  U.  S.,  226  U.  S.  406,  32 
S.  Ct.  748,  66  U.  S.  (L.  ed.)  1142. 

9.  U.  S.  1?.  Gooding,  12  Wheat.  460,  6 
U.  S.    (L.  ed.)    693. 

10.  Pirfe  r.  Chicago  Title,  etc.,  Co.,  182 
U.  S.  438,  21  S.  Ct.  906,  46  U.  S.  (L.  ed.) 
1171,  where  the  court,  discussing  the 
true  construction  of  section  60a  of  the 
Bankruptcy  Act  of  1898  {post,  title 
Bankruptcy  in  the  body  of  this  volume), 
ao,M.      "Section    6084,    Rev.    Stat.,    pro- 


said: 


vided  that  *  any  person  who  •  •  ♦  has 
accepted  any  preference  having  reason' 
able  cause  to  Relieve  that  the  same  icas 
made  or  given  hy  the  debtor  contrary  to 
any  provisions  of  the  act  of  March  2, 
1S69,  c.   176,     •     •     ♦     shaU  not  prov# 
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or  revision  of  laws  contains  provisions  which  are  substantially  reproduced 
from  previous  acts  of  the  legislature,  and  doubts  arise  from  the  ambiguity 
of  -the  language  employed,  a  safe  rule  by  which  to  ascertain  the  meaning 
is  to  resort  to  the  original  sources  for  the  purpose  of  ascertaining  the 
legislative  intent.^*  The  application  of  this  rule  in  the  construction  of  the 
Umted  States  Revised  Statutes  is  discussed  in  another  place  ;^^  the  cases 
herein  cited  pertain  to  state  legislation.  The  title  of  the  original  act  ** 
or  its  punctuation  ^^  may  be  material  in  construing  the  provisions  in  the 
subsequent  compilation.  The  general  rule  in  the  construction  of  revisions 
is  that  the  new  law  should  be  held  to  mean  what  the  prior  law  meant, 
unless  a  purpose  to  change  or  alter  is  manifested  by  clear,  unambiguous 
language.^*'^  **  Upon  a  revision  of  statutes  a  different  interpretation  is  not 
to  be  given  them  without  some  substantial  change  of  phraseology  —  some 
change  other  than  what  may  have  been  necessary  to  abbreviate  the  form 
of  the  law."*« 

63.  Subsequent  statutes. —  In  one  of  the  early  cases  Chief  Justice 
Marshall  said  that  *'  if  in  a  subsequent  clause  of  the  same  act  provisions 
are  introduced  which  show  the  sense  in  which  the  legislature  employed 
doubtful  phrases  previously  used,  that  sense  is  to  be  adopted  in  construing 
those  phrases.  Consequently,  if  a  subsequent  act  on  the  same  subject 
affords  complete  demonstration  of  the  legislative  sense  of  its  own  language, 
the  rule  which  has  been  stated,  requiring  that  the  subsequent  should  be 
incorporated  into  the  foregoing  act,  is  a  direction  to  courts  in  expounding 


the  debt  or  claim  on  account  of  which  the 
preference  is  made  or  given,  nor  shall  he 
receive  any  dividend  therefrom  until  he 
ahaU  first  surrender  to  the  assignee  all 
property,  money,  benefit,  or  advantage  re- 
ceived by  him  under  such  preference.  The 
words  in  italics  are  omitted  from  the  act 
of  189S.  Was  the  omission  without  pur- 
pose? The  omission  of  a  condition  is  cer- 
tainly not  the  same  thing  as  the  expres- 
sion of  a  condition.  Was  it  left  out  in 
words  to  be  put  back  by  construction? 
Taken  from  the  certainty  given  by  prior 
use  and  prior  decisions,  and  committed  to 
doubt  and  controversy?  There  is  a  pre- 
sumption against  it."  The  court  then 
laid  down  the  rule  stated  in  the  text  and 
proceeded  as  follows:  "This  rule  we 
lately  applied  in  Bardes  v.  Hawarden 
First  Nat.  Bank,  178  U.  S.  524,  20  S.  Ct. 
1000,  44  U.  S.  (L.  ed.)  1176.  In  that 
caae,  in  determining  whether  the  jurisdic- 
tion of  the  Circuit  and  District  courts  of 
the  United  States  was  concurrent  with 
the  state  courts  in  certain  suits  at  law 
and  equity  between  the  assignee  in  bank- 
ruptcy and  the  adverse  claimant  of  prop- 
erty of  the  bankrupt,  the  statutes  of  1841 
and  1867  were  compared  with  that  of  1898, 
and  from  the  omission  from  the  latter  of 
certain  provisions  of  the  former  statutes 
it  waa  decided  that  such  jurisdiction  did 
not  exist.  It  waa  said  by  the  court, 
speaking  by  Mr.  Justice  Gray :  *  We  find 
it  impossible  to  infer  that  when  Congress, 
in    framli^    the    act    of    1898,    entirely 


omitted  any  similar  provision,  and  sub- 
stituted the  restricted  provisions  of  sec- 
tion 23,  it  intended  that  either  of  those 
courts  should  retain  the  jurisdiction  which 
it  had  under  the  obsolete  provisions  of  the 
earlier  acts.*"  To  the  same  effect  see 
Meyer  v,  Herrera,  41  Fed.  67,  construing 
a  statute  prescribing  the  jurisdiction  of 
federal  courts.  U.  S.  v,  Wong  You,  223 
U.  S.  67,  32  S.  Ct.  195,  56  U.  S.  (L.  ed.) 
354;  In  re  Harper,  133  Fed.  970;  U.  S. 
i\  One  Bay  Horse,  etc.,  128  Fed.  207;  In 
re  Hilborn,  104  Fed.  868;  McDaniel  t\ 
Stroud,  (C.  C.  A.)  106  Fed.  488;  Swarts 
r.  Siegel,  114  Fed.  1007;  In  re  Roche, 
(C.  C.  A.)    101  Fed.  958. 

11.  Gwathmay  t?.  Clisby,  31  Fed.  221. 

12.  See  §  167. 

13.  Myer  r.  Western  Car  Co.,  102  U.  S. 
1,  26  U.  S.  (L.  ed.)  59.  See  also  |§  46- 
48. 

14.  Gwathmay  v,  Clisby,  31  Fed.  220; 
Hammock  v.  Farmers'  L..  &  T.  Co.,  105 
U.  S.  77,  26  U.  S.  (L.  ed.)  1111.  See  also 
§  50. 

15.  Rice  1?.  Sharpleigh  Hardware  Co.,  85 
Fed.  568.  See  also  In  re  Dana,  68  Fed. 
899,  citing  Yates's  Case,  4  Johns.  (N.  Y.) 
359,  where  Kent,  J.,  said:  "Mere  change 
of  phraseology  shall  not  be  deemed  or  con- 
strued a  change  of  the  law,  unless  such 
phraseology  evidently  purports  an  inten- 
tion in  the  legislature  to  work  a  change." 

16.  Per  Justice  Bradley,  in  McDonald  t\ 
Hovey,  110  U.  S.  628,  4  S.  Ct.  142,  28  U.  S. 
(L.  ed.)  269. 
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the  provisions  of  the  law. ' '  ^'^  The  doctrine  was  reaffirmed  by  Mr.  Justice 
Wayne,  speaking  for  the  Supreme  Court:  **  If  it  can  be  gathered  from 
a  subsequent  statute  in  pari  materia  what  meaning  the  legislature  attached 
to  the  words  of  a  former  statute,  they  will  amount  to  a  legislative  declara- 
tion of  its  meaning,  and  will  govern  the  construction  of  the  first  stat- 
ute.''*® Where  a  right  is  created  by  one  statute,  and  a  penalty  for  .the 
infringement  is  inflicted  by  a  later  statute,  they  are  to  be  considered  as 
one  statute.-^®  And  a  remedy  provided  by  one  statute  may  extend  to  cases 
arising  on  the  same  subject-matter  under  a  subsequent  statute.*®  But  the 
construction  of  statutes  is  a  function  which  ordinarily  belongs  to  the 
judiciary  alone,**  and  *  *  where  Congress  has  expressly  legislated  in  respect 
to  a  given  matter,  that  express  legislation  must  control,  in  the  absence  of 
subsequent  legislation  equally  express,  and  is  not  overthrown  by  any  mere 
inferences  or  implications  to  be  found  in  such  subsequent  legislation. ' '  ** 
64.  When  in  pari  materia. — Acts  are  in  pari  materia  when  they  have 
a  common  purpose  which  they  are  the  means  of  carrying  into  effect.*^ 
The  revenue  or  tariff  laws  of  the  United  States  are  regarded  as  constituting 
practically  one  system;*^  all  that  have  not  been  repealed  must  be  har- 
monized, if  possible,  so  as  to  make  a  consistent  whole.*"^  **  It  would  be 
an  unsound  and  unsafe  rule  of  construction  which  would  separate  from 
the  tariff  revenue  system,  consisting  of  numerous  and  diverse  enactments, 
each  new  act  altering  it  in  any  of  its  details,  or  prescribing  new  duties 
in  lieu  of  existing  ones  on  particular  articles.  The  whole  system  must  be 
regarded  in  each  alteration  and  no  disturbance  allowed  of  existing  rules 


17.  Alexander  i>.  Alexandria,  5  Cranch 
8,  3  U.  S.  (L.  ed.)  19;  Priestman  r.  U.  S., 
4  DaU.  34,  1  U.  S.   (L.  ed.)   727. 

18.  U.  S.  1?.  Freeman,  3  How.  56o,  11 
U.  S.  (L.  ed.)  724,  citing  Morris  r.  Mel- 
lin,  6  B.  &  C.  464,  13  E.  C.  L.  233;  Sandi- 
man  v.  Breach,  7  B.  &  C.  99,  14  E.  C.  L. 
22. 

For  other  authorities  recognizing  the 
same  doctrine,  see  Swigart  r.  Baker,  229 
U.  S.  187,  33  S.  Ct.  645,  67  U.  S.  (L.  ed.) 
1143;  U.  S.  r.  Anderson,  228  U.  S.  52,  33 
S.  Ct.  500,  67  U.  S.  (L.  ed.)  727;  Tiger  v. 
Western  Invest.  Co.,- 221  U.  S.  28G,  31 
S.  Ct.  578,  55  U.  S.  (L.  ed.)  738;  Petri  r. 
F.  E.  Creelman  Lumber  Co.,  199  U.  S. 
487,  26  S.  Ct.  133,  50  U.  S.  (L.  ed.)  281; 
Vanderbilt  v.  Eidman,  196  U.  S.  480,  25 
S.  Ct.  331,  49  U.  S.  (L.  ed.)  563;  Wet- 
more  f.  Markoe,  196  U.  S.  68,  25  S.  Ct. 
172,  49  U.  S.  (L.  ed.)  390;  Lawder  t\ 
Stone,  187  U.  S.  281,  23  S.  Ct.  79,  47  U.  S. 
(L.  ed.)  178;  U.  S.  i\  Woodruff,  (C.  C 
A.)  175  Fed.  776,  affirming  168  Fed.  452; 
Harrison  r.  Vose,  9  How.  383,  13  U.  S. 
(L.  ed.)  179;  Harris  v.  Runnels,  12  How. 
87,  13  U.  S.  (L.  ed.)  901;  Schooner  Pau- 
lina's Cargo  V,  U.  S.,  7  Cranch  63,  3  U.  S. 
(L.  ed.)  266;  Farmers',  etc.,  Xat.  Bank 
r.  Bearing,  91  U.  S.  36,  23  U.  S.  (L.  ed.) 
196;  Patterson  v.  Winn,  11  Wheat.  3S9, 
6  U.  S.  (L.  ed.)  500;  Alden  r.  Kaston, 
(C.  C.  A.)  113  Fed.  65;  Mutual  L.  Ins. 
Co.  V,  Kellv,  (C.  C.  A.)  114  Fed.  272; 
U.  S.  r.  Morton,  (C.  C.  A.)  65  Fed.  200, 
where   Jenkins,   J.,  .said:      "It   does   not 


matter  about  their  date,  when  the  object 
of  the  court  is  to  get  at  any  provision, 
liecause  a  consistent,  harmonious,  single 
spirit  and  policy  are  presumed  to  govern 
statutes  relating  to  one  subject-matter." 
See  also  Schmid  v.  U.  S.,  66  Fed.  745. 

19.  U.  S.  r.  Koch,  40  Fed.  250,  holding 
that  wliere  the  first  was  declared  uncon- 
stitutional the  other  was  therebv  blotted 
out  and  could  not  he  regarded  as  sus- 
pended so  as  to  operate  in  connection  with 
a  subsequent  constitutional  statute  enacted 
in  the  place  of  the  first, 

20.  Moore's  (  ase,  10  Ct.  CI.  379,  citing 
Rogers  r.  Bradshaw,  20  Johns.  (X.  Y.) 
744. 

21.  See  §  40,  Legislative  Construction. 

22.  Per  Justice  Brewer,  in  Rosencrans 
V.  U.  S.,  165  U.  S.  262,  17  S.  Ct.  302,  41 
U.  S.  (L.  ed.)  708.  See  also  Johnson  r. 
Southern  Pac.  Co.,  196  U.  S.  1,  25  S.  Ct. 
158,  49  U.  S.  (L.  ed.)  363. 

23.  Paru'oud's  Case.  4  Ct.  CI.  337. 

24.  U.  S.  r.  Taylor,  104  U.  S.  219,  26 
U.  S.  (L.  ed.)  721;  The  Distilled  Spirits, 
11  Wall.  365.  20  U.  S.  (L.  ed.)  167;  Ben- 
nett r.  Hunter,  9  Wall.  326,  19  U.  S.  (L. 
ed.)  672;  Stuart  r.  Maxwell,  16  How.  160, 
14  U.  S.  (L.  ed.)  883;  In  re  Southern 
Pac.  Co.,  82  Fed.  313;  U.  S.  t\  CoUier,  3 
Bhitchf.  325,  25  Fed.  Cas.  No.  14,833. 

See.  generally,  §  113  as  to  construction 
of  revenue  laws;  §§  114-120  as  to  con- 
Htnictinn  of  tariff  acts. 

25.  Angh>-('alif<)rnia  Bank  v.  Secretary 
of  Treasury.    (C.  C.  A.)    76  Fed.  756. 
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of  general  application  beyond  the  clear  intention  of  Congress."*®  The 
public-land  laws  are  all  in  pari  materia;  no  particular  law  should  be  con- 
strued as  an  insulated  act  upon  its  own  letter,  but  as  having  relation  to 
the  general  system.*'^  The  statutes  in  relation  to  letters  patent  for  inven- 
tions constitute  legislation  in  pari  materia/^  A  special  act  of  Congress 
in  favor  of  a  patentee  must  be  considered  as  engrafted  on  the  general 
patent  law  then  in  force,  and  must  be  construed  in  connection  with  the 
latter.*®  The  act  of  Congress  of  1888,  giving  jurisdiction  to  federal  Circuit 
anid  District  Courts  of  proceedings  instituted  by  any  officer  of  the  gov- 
ernment to  condemn  land  for  public  purposes,^  and  the  act  of  1890 
authorizing  the  secretary  of  war  to  proceed  for  the  condemnation  of  land 
for  military  purposes  **  in  any  court  having  jurisdiction  of  such  proceed- 
ings,"*^ are  in  pari  materia,  and  consequently  a  federal  District  Court 
has  jurisdiction  of  proceedings  brought  under  the  act  of  1890.**  An  act 
of  1878,  commonly  called  the  Thurman  Act,  providing  for  retention  by 
the  government  of  compensation  for  services  performed  by  certain  trans- 
continental railroad  companies,**  was  interpreted  by  means  of  provisions 
in  divers  earlier  acts  granting  government  aid  in  the  construction  of  those 
railroads.** 

65.  Statutes  not  in  pari  materia. — Where  two  statutes  have  no  common 
purpose,**  or  where  the  language  of  two  statutes  relating  to  kindred  sub- 
jects and  having  similar  objects  is  not  alike  and  the  state  of  facts  to  which 
they  apply  is  diflferent,**  each  must  be  construed  according  to  its  own 
terms.  Thus,  statutes  providing  for  the  admission  of  separate  states  are 
not  in  pari  materia,  neither  relating  to  identical  subjects  nor  constituting 
parts  of  a  homogeneous  whole.*'^  Two  acts  have  no  necessary  connection 
with  each  other  because  they  happened  to  be  approved  on  the  same  day.*** 
The  Supreme  Court  held  that  the  Captured  and  Abandoned  Property 
Act  of  1863*®  was  not  in  pari  materia  with  the  Confiscation  Law  of 
1862,'**^  and  that  the  two  acts  could  not  be  construed  together  so  as  to 


86.  Saxonville  Milk  v.  RusseU,  116  V.  S. 
21,  6  S.  Ct  237,  29  U.  S.   (L.  ed.)   554. 

27.  Reynolds  t\  M'Arthur,  2  Pet.  430, 
7  U.  S.  (L.  ed.)  470;  Patterson  r.  Winn^ 
11  WTieat.  386,  6  U.  S.  (L.  ed.)  500;  Pres- 
ton c.  Browder,  1  Wheat.  124,  4  U.  S. 
(L.  ed.)  50;  2  Op.  Atty.-Gen.  44  (Wirt, 
1826).  See  also  16  Op.  Atty.-Gen.  430 
(Devens,  1880). 

28.  Biitterworth  c.  U.  S.,  112  U.  S.  58, 
5  S.  Ct.  25,  28  U.  S.   (L.  ed.)   656. 

29.  Kloomer  r.  McQuewan,  14  llow.  539, 
14  U.  S.  (L.  ed.)  532;  Evans  r.  Eaton,  3 
UTieat.  518,  4  U.  S.   (L.  ed.)   433. 

30.  Act  of  Aug.  1,  1888,  25  Stat,  at  L. 
357. 

31.  Act  of  Aug.  18,  1890,  26  Stat,  at  L. 
316. 

32.  Chappell  c.  U.  S.,  (CCA.)  81  Fed. 
764. 

33.  Act  of  March  7,  1878,  20  Stat,  at  L. 
56. 

34.  U.  S.  V.  Central  Pac.  R.  Co.,  118  U. 
S.  239,  6  S.  Ct.  1038,  30  U.  S.  (L.  ed.) 
173,  where  the  court  said  that  the  acts 
all  related  to  the  same  subject,  etc.,  and 
*  are  therefore  to  be  construed  together 
as  one  act,  and  one  part  to  be  interpreted 


by  another,"  citing  U.  S.  v.  Freeman,  3 
How.  556,  11  U.  S.  (L.  ed.)  724;  Crespigny 
r.  Wittenoom,  4  T.  R.  790,  and  Com.  i;. 
Slack,  19  Pick.    (Mass.)    304. 

35.  Pargoud's  Appeal,  4  Ct.  CI.  357; 
Bryan  r.  U.  S.,  6  Ct.  CI.  134. 

36.  Warner  v.  Boyer,  74  Fed.  873,  hold- 
ing that  the  act  of  Congress  of  June  26, 
1884,  limiting  the  liability  of  owners  of 
vessels  on  certain  contracts  for  the  benefit 
of  the  vessels  is  not  in  pari  materia  with 
the  act  of  1851  (Rev.  Stat.  U.  S.,  ai  4233, 
4285).  Contra,  Gokey  v.  Fort,  44  Fed. 
364. 

37.  Louisiana  v.  Mississippi,  202  U.  S. 
1,  26  S.  Ct.  408,  50  U.  S.  (L.  ed.)  913. 

38.  Leavenworth,  etc.,  R.  Co.  r.  U.  S., 
92  U.  S.  745,  23  V.  S.  (L.  ed.)  634,  where 
the  railroad  company  unsuccessfully  con- 
tended that  a  land-grant  act  in  its  favor 
should  be  construed  in  connection  with 
an  appropriation  act  approved  on  the  same 
day  which  containtxi  provisions  for  ne- 
gotiations towards  the  extinction  of  the 
title  to  certjvin  lands  of  Indian  tribes. 

39.  Act  of  March  12,  1863,  12  Stat,  at 
L.  S20. 

40.  Act  of  July  17,  1862. 
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import  from  the  last-mentioned  act  into  the  former  a  disability  not  con- 
tained  therein."*^  So  where  an  act  of  Congress  of  1812  granted  to  soldiers 
a  bounty  of  lands  in  Arkansas  territory  but  forbade  their  alienation  before 
issuance  of  a  patent,  and,  much  of  the  land  being  found  unfit  for  culti- 
vation, an  act  of  1826  provided  in  favor  of  soldiers  actually  removing  to 
Arkansas  the  right  to  substitute  other  lands  for  those  patented,  the  two 
acts  were  declared  to  have  no  single  purpose,  and  the  prohibition  against 
alienation  in  the  act  of  1812  was  not  carried  by  construction  into  the  act 
of  1826.^ 

66.  Limitation  of  rule. — '^  Where  the  language  of  the  statute  to  be 
construed  is  clear,  plain,  and  explicit,  it  should  not  be  controlled  by  the 
rule  in  pari  materia,*' ^^  Speaking  on  the  same  point  with  special  ref- 
erence to  prior  legislation,  Mr.  Justice  Clifford  said:  **  Where  a  section 
or  clause  of  a  statute  is  ambiguous,  much  aid,  it  is  admitted,  may  be 
derived  in  ascertaining  its  meaning  by  comparing  the  section  or  clause  in 
question  with  prior  statutes  in  pari  materia,  but  it  cannot  be  admitted 
that  such  a  resort  is  a  proper  one  when  the  language  employed  by  the 
legislature  is  plain  and  free  of  all  uncertainty,  as  the  true  rule  in  such  a  case 
is  to  hold  that  the  statute  speaks  its  own  construction."**  **  When 
the  meaning  of  a  statute  is  clear,  arguments  drawn  from  the  history  of  the 
legislation  it  embodies  and  the  construction  given  to  ambiguous  statutes 
on  the  same  or  similar  subjects  serve  only  to  create  doubt  where  none 
should  exist,  and  to  confuse  the  judgment  when  it  would  otherwise  be  sound 
and  clear. "  **^ 


IV.    Objectionable  Consequences,  as  Affecting  Intesrfbetation 

In  General 

67.  Inconvenience. — **  Where  great  inconvenience  will  result  from  a 
particular  construction,"  said  Chief  Justice  Marshall,  *'  that  construction 
is  to  be  avoided,  unless  the  meaning  of  the  legislature  be  plain."  *^ 


41.  U.  S.  f>.  Anderaon,  9  Wall.  56,  19 
U.  S.  (L.  ed.)  615,  a  case  of  a  claim  made 
under  the  Captured  and  Abandoned  Prop- 
erty Act,  where  the  court  said  that  the 
purpose  which  Congress  had  in  view  in 
passing  the  Confiscation  Law  "was  verj"^ 
. different  from  that  which  induced  it,  in 
the  Captured  and  Abandoned  Property 
Act,  to  extend  a  privilege  to  the  loyal 
owner.  The  Confiscation  Law  concerns 
rebels  and  their  property;  was  intended 
as  a  measure  to  cripple  their  resources; 
and  in  so  far  as  it  claims  the  right  to 
seize  and  condemn  their  property,  as  a 
punishment  for  their  crimes,  recognizes 
that  certain  legal  proceedings  are  neces- 
sary to  do  so.  But  by  the  act  in  question 
the  government  yielded  its  right  to  seize 
and  condemn  the  property  which  it  took 
in  the  enemy's  country  if  it  belonged  to  a 
faithful  citizen,  and  substantially  said  to 
him:  'We  are  obliged  to  take  the  prop- 
erty of  friend  and  foe  alike,  which  we 
will  seU  and  deposit  the  proceoJd  of  in  the 
treasury;  and  if,  at  any  time  within  two 


years  after  the  suppression  of  the  rebellion, 
you  prove  satisfactorily  that  of  the  prop- 
erty thus  taken  you  owned  a  part,  we  will 
pay  you  the  net  amount  received  from  the 
sale.'  The  two  acts  cannot  be  construed 
in  pari  materia,.  The  one  is  penal,  the 
other  remedial ;  the  one  claims  a  right,  the 
other  concedes  a  privilege." 

42.  Maxwell  v.  Moore,  22  How.  186,  16 
U.  S.  (L.  ed.)  251. 

43.  Grace  v.  Collector  of  Customs,  etc., 
(C.  C.  A.)  79  Fed.  318.  See  also  Hamil- 
ton V.  Rathbone,  176  U.  S.  419,  20  S.  Ct. 
155,  44  U.  S.  (L.  ed.)  219;  Yerke  v.  U.  S., 
173  U.  S.  442,  19  S.  Ct.  441,  43  U.  S.  (L. 
ed.)  760;  French  v.  Spencer,  21  How.  238, 

16  U.  S.  (L.  ed.)  97;  Maxwell  r.  Moore, 
22  How.  191,  16  U.  S.   (L.  ed.)   251. 

44.  Barnes  r.  Philadelphia,  etc.,  R.  Co., 

17  Wall.  302,  21  U.  S.  (L.  ed.)  544. 

45.  Per  Sanborn,  C.  J.,  in  Shreve  17. 
Chfcsman,  (C.  C.  A.)  69  Fed.  789;  Knox 
County  t".  Morton,  (C.  C.  A.)  08  Fed.  789. 

48.  U.  S.  v.  Fisher,  2  Craiidi  386,  2 
U.  S.   (L.  ed.)   304,  quoted  in  Jn  re  Wong 
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Where  a  statute  authorized  municipal  aid  to  a  railroad  corporation  only 
on  the  assent  of  **  a  majority  of  the  legal  voters  of  a  township,"  the  court 
presumed  that  all  qualified  voters  who  absented  themselves  from  a  meeting 
duly  called,  assented  to  the  expressed  will  of  a  majority  of  those  voting, 
since  **  any  other  rule  would  be  productive  of  the  greatest  inconvenience, 
and  ought  not  to  be  adopted,  unless  the  legislative  will  to  that  effect  is 
clearly  expressed.''*''  An  act  of  Congress  requiring  masters  of  vessels 
to  deposit  their  ships'  papers  with  the  consuls  on  their  **  arrival  "  at  a 
foreign  port  was  construed  not  to  apply  where  a  vessel  merely  touched  at 
a  port,  without  making  an  entry  or  transacting  any  business;  the  incon- 
venience of  any  other  construction  of  the  word  **  arrival  "  had  great  influ- 
ence with  the  court.'*®  Arguments  of  inconvenience  will  prevail  against 
a  literal  construction  of  the  statute  which  would  be  too  narrow  and  tech- 
nical for  practical  and  business  methods  that  should  obtain  in  the  adminis- 
tration of  law.*®    But  ''  if  the  intention  of  the  legislature  be  expressed 


Fock,  81  Fed.  561,  where  Judge  Morrow 
■aid:  "In  statutory  construction,  argu- 
ments of  convenience  often  address  them- 
selves strongly  to  the  court."  To  the 
same  effect  see  Bird  v.  U.  S.,  187  U.  S.  118, 
23  S.  Ct.  42,  47  U.  S.  (L.  ed.)  100;  Stude- 
baker  v.  Perry,  1S4  U.  S.  258,  22  S.  Ct.  463, 
46  U.  S.  (L.  ed.)  628;  Connole  v.  Norfolk, 
etc.,  R.  Co.,  216  Fed.  823;  In  re  Halsey 
Electric  Generator  Co.,  175  Fed.  825,  af- 
firmed (C.  C.  A.)  179  Fed.  321;  U.  S.  r. 
Oregon,  etc.,  R.  Co.,  133  Fed.  953.  See 
also  Prentiss  v.  Elsworth,  19  Fed.  Cas. 
No.  11,386;  U.  S.  v,  George,  3  DiU.  431, 
25  Fed.  Cas.  No.  15,199;  Knowlton  v. 
Moore,  178  U.  S.  77,  20  S.  Ct.  747,  44  U.  S. 
(L.  ed.)  969;  Bate  Refrigerating  Co.  V. 
Suliberger,  167  U.  S.  37,  16  S.  Ct.  508, 
39  U.  S.  (L.  ed.)  601. 

In  U.  S.  V,  Wong  Sing,  51  Fed.  79,  the 
Chinese  Exclusion  Act  of  1892  was  held 
not  to  require  criminal  prosecutions  and 
jury  trials  in  all  cases  before  deporta- 
tion, but  that  summary  proceedings  as  un- 
der prior  acts  were  still  authorized. 
'*  These  people  have,  since  the  date  of  the 
first  law  enacted  to  restrict  their  immigra- 
tion, demanded  jury  trials,"  said  Judge 
Hanford,  "  and  now  if,  by  the  new  law, 
this  government  has,  in  effect,  acceded  to 
such  demand,  they  may  easily  defeat  the 
law  by  coming,  in  such  numbers  as  to 
paralyze  the  courts."  See  also  In  re  Wong 
Fock,  81  Fed.  558,  and  U.  S.  v.  Chong 
Sam,  47  Fed.  884. 

In  Minnick  r.  Union  Ins.  Co.,  40  Fed. 
371,  where  it  was  held  that  the  provision 
for  removal  of  causes  from  state  to  fed- 
eral courts  upon  affidavit  of  local  preju- 
dice or  influence  did  not  authorize  a  gen- 
eral affidavit  without  statement  of  the 
facts,  the  court  remarked  that  "  if  the 
allegation  is  not  controvertible,  it  makes 
it  ail  the  more  necessary  to  attend  to  the 
argument  from  inconvenience  in  allowing 
such  great  facility  in  bringing  cases  into 
the  f^eral  courts  under  this  clause  of  the 
statute.  This  argument  from  inconvenienoe 


cculd  not  prevail  against  plain  lan- 
guage; but  when  the  statute  is  open  to 
construction,  it  is  of  considerable  weight. 
Broom  Leg.  Max.  184." 

In  U.  S.  r.  Burr,  159  U.  S.  78,  15  S.  a. 
1002,  40  U.  S.  (L.  ed.)  82,  certain  pro- 
visions in  the  Tariff  Act  of  1894  were 
held  not  to  operate  upon  imported  goods 
where  the  entry  thereof  was  liquidated 
at  the  custom  house  on  the  day  when  the 
act  was  signed  by  the  President,  partly 
because  the  act  ought  not  to  be  construed 
"so  as  to  turn  what  was  intended  to 
secure  a  period  of  time  to  enable  business 
men  to  act  under standinsly  under  the 
new  law  into  a  source  of  confusion  and  mis- 
chief to  the  contrary." 

In  Central  Trust  Co.  v.  Sheffield,  etc.. 
Coal,  etc.,  Co.,  60  Fed.  9,  the  court  de- 
clined to  give  a  retrospective  operation 
to  an  act  regulating  sales  under  orders 
and  decrees;  for  the  reason  that  certain 
provisions  in  the  act  "  would  impose  a 
necessity  of  again  applying  to  the  court 
in  the  case  of  every  unexecuted  decree 
rendered  prior  to  the  passage  of  the  act." 

The  argument  ah  inconvenienti  had 
weight  in  determining  the  construction  in 
In  re  Newberry,  97  Fed.  24;  Wilson  v. 
Mason,  1  Cranch  101,  2  U.  S.  (L.  ed.)  30. 

47.  Cass  County  i?.  Johnston,  95  U.  S. 
369,  24  U.  S.   (L.  ed.)   416. 

48.  Toler  t\  White,  1  Ware  277,  24  Fed, 
Cas.  No.  14,079. 

49.  In  People's  Sav.  Bank,  etc.,  Co.  17. 
Batchelder  Egg  Case  Co.,  (C.  C.  A.)  51 
Fed.  130,  it  was  held  that  the  Arkanaat 
statute  declaring  that  no  provisional  rem- 
edy shall  be  issued  by  the  clerk  of  the 
County  Court  in  any  action  before  the 
complaint  or  petition  ''  is  filed  in  his 
office  "  did  not  render  void  a  writ  of  at- 
tachment issued  by  the  clerk,  outside  of 
his  office  and  at  the  office  of  an  attorney, 
the  writ  being  duly  stamped  "  filed "  by 
the  clerk  and  duly  signed  and  attested 
by  him  with  his  official  seal.  "  It  not  in- 
frequently occurs,"  said  Caldwell,  C.  J., 
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in  terms  which  are  sufficiently  intelligible  to  leave  no  doubt  in  the  mind 
when  the  words  are  taken  in  their  ordinary  sense,  it  would  be  going  a 
great  way  to  say  that  a  strained  interpretation  must  be  put  upon  them  to 
avoid  an  inconvenience  which  ought  to  have  been  contemplated  in  the 
legislature  when  the  act  was  passed,  and  which,  in  their  opinion,  was 
probably  overbalanced  by  the  particular  advantages  it  was  calculated  to 
produce.''"^®  **  It  is  better  to  submit  to  a  temporary  inconvenience  than 
to  set  the  laws  all  afloat  by  laying  down  a  canon  of  construction  which 
leaves  the  plain  words  and  seeks  to  spell  out,  or  guess  at,  the  supposed 
intent  of  the  legislature,  contrary  or  supplementary  to  that  which  is 
clearly  embodied  in  the  words  it  has  used."  ^^  **  When  a  statute  is  clear 
and  imperative,  reasoning  ab  inconvenienti  is  of  no  avail.  It  is  the  duty 
of  the  court  to  execute  it. ' '  ^^  The  argument  ab  inconvenienti  does  not 
address  itself  to  the  court  with  much  force  where  it  amounts  merely  to  an 
assertion  that  an  act  **  is  defective  in  some  of  its  details,  and  does  not 
reach  all  the  cases  which  ought  to  be  provided  for.''**  And,  of  course, 
considerations  of  inconvenience  are  of  no  importance  where  they  operate 
equally  against  each  of  two  opposite  constructions.*^ 

68.  Unreasonableness. —  It  is  one  of  the  primary  canons  of  construction 
that  all  statutes  should  receive  a  reasonable  interpretation,  if  the  meaning 
of  the  statute  is  at  all  doubtful,**  and  **  that  certainly  is  not  a  reasonable 


in  that  case,  "  that  the  court  room  and 
the  clerk's  office  are  in  different  buildings 
more  or  less  distant  from  each  other. 
Must  the  clerk  in  such  cases,  before  is- 
suing process  upon  petitions  filed  with 
him  in  the  court  house,  leave  his  desk  in 
the  court  room,  and  go  to  his  office  for 
the  sole  purpose  of  placing  therein  the 
petitions?  " 

50.  Per  Chief  Justice  Marshall,  in  U.  S. 
r.  Fisher,  2  Cranch  390,  2  U.  S.  (L.  ed.) 
304. 

61.  Per  Justice  Bradlev,  in  Merritt  r. 
Welsh,  104  U.  S.  702,  26  tf.  S.  (L.  ed.)  896. 

52.  Per  Justice  Swayne,  in  The  Chero- 
kee Tobacco,  11  Wall. '620,  20  U.  S.  (L. 
ed.)  227;  American  R.  Co.  v.  Birch,  224 
U.  S.  647,  32  S.  Ct.  603,  56  U.  S.  (L.  ed.) 
879.  See  also  Amv  v.  Watertown,  130 
U.  S.  320,  9  S.  Ct.  537,  32  U.  S.  (L.  ed.) 
953;  U.  S.  V.  Rider,  163  U.  S.  140,  16  S. 
Ct.  983,  41  U.  S.  (L.  ed.)  101;  Claflin  v. 
Commonwealth  Ins.  Co.,  110  U.  S.  93,  3 
S.  Ct.  507,  28  U.  S.  (L.  ed.)  76;  In  re 
Jones,  110  Fed.  738;  Newgass  v.  Atlantic, 
etc.,  R.  Co.,  56  Fed.  683;  In  re  Fixen,  (C. 
C.  A.)    102  Fed.  298. 

63.  U.  S.  V.  Dickson,  15  Pet.  164,  10 
U.  S.   (L.  ed.)   689. 

64.  U.  S.  r,  Dickson,  15  Pet.  164,  10 
U.  S.  (L.  ed.)  689. 

55.  Van  Dyke  v.  Cordova  Copper  Co., 
234  U.  S.  188,  34  S.  Ct.  884,  58  U.  S. 
(L.  ed.)  1273;  U.  S.  v.  Goelet,  232  U.  S. 
293,  34  S.  Ct.  431,  58  U.  S.  (L.  ed.)  610; 
Adams  Exp.  Co.  r.  Croninger,  226  U.  S. 
491,  33  S.  Ct.  148,  57  U.  S.  (L.  ed.)  314; 
Ea  p.  Webb,  225  U.  S.  663,  32  S.  Ct. 
769,  56  U.  S.  (L.  ed.)  1248;  U.  S.  r. 
Corbet t,  215  U.  S.  233,  30  S.  Ct.  81,  54 


U.  S.  (L.  ed.)  173;  U.  S.  v.  A.  Graf  Dis- 
tilling Co.,  208  U.  S.  198,  28  S.  Ct.  264,  52 
U.  S.  (L.  ed.)  452;  Ooudv  r.  Meath,  203 
U.  S.  146,  27  S.  Ct.  48,  oi  U.  S.  (L.  ed.) 
130:  U.  S.  V.  Cadarr,  197  U.  S.  476.  25 
S.  Ct.  487,  49  U.  S.  (L.  ed.)  842;  Ford 
V.  U.  S.,  116  U.  S.  213,  6  S.  Ct.  360,  29 
U.  S.  (L.  ed.)  608;  Spokane  Valley  Land, 
etc.,  Co.  t\  Kootenai  County,  199  Fed. 
481;  Shallus  v.  U.  S.,  (C.  ^C.  A.)  162 
Fed.  653,  reversing  155  Fed.  213;  St. 
Ix)ui8,  etc.,  R.  Co.  t*.  Delk,  (C.  C.  A.) 
158  Fed.  931;  Stevens  v.  Nave-McCord 
Mercantile  Co.,  (C.  C.  A.)  150  Fed.  71; 
i;.  S.  r.  Standard  Oil  Co.,  148  Fed.  719; 
Harts  t\  U.  S.,  (C.  C.  A.)  140  Fed.  843, 
affirming  139  Fed.  1008;  McNally  t?.  Field, 
119  Fed.  445;  Stephens  v.  Cherokee  Nation, 
174  U.  S.  480,  19  S.  Ct  722,  43  U.  S. 
(L.  ed.)  1041;  Belev  V.  Naphtaly,  169  U. 
S.  359,  18  S.  Ct.  354,  42  U.  S.  (L.  ed.) 
775;  Reagan  v,  U.  S..  182  U.  S.  425,  21 
S.  Ct.  842,  45  U.  S.  (L.  ed.)  1162  [af- 
firming 35  Ct.  CI.  90] ;  Kansas  City,  etc.. 
R.  Co.  V.  Atty.-Gen.,  118  U.  S.  694,  7 
S.  Ct.  66,  30  U.  S.  (L.  ed.)  281;  U.  S. 
V.  Wallace,  116  U.  S.  400,  6  S.  Ct.  408,  29 
U.  S.  (L.  ed.)  675;  Scipio  r,  Wright,  101 
U.  S.  671,  25  U.  S.  (L.  ed.)  1037;  Kohl- 
saat  V,  Murphy,  96  U.  S.  158.  24  U.  S.  (L. 
ed.)  844;  Blake  v.  National  City  Banks. 
23  Wall.  320,  23  U.  S.  (L.  ed.)  119;  Cor- 
bett  V.  Nutt,  10  Wall.  480,  18  U.  S.  <L. 
ed.)  976;  U.  S.  r,  Hartwell,  6  Wall.  395, 
18  U.  S.   (L.  ed.)   830;   Bronson  v.  Rodes. 

7  Wall.  254,  19  U.  S.  (L.  ed.)  141;  Mere- 
dith r.  V.  S.,  13  Pet.  495,  10  U.  S.  (L. 
ed.)   208:  U.  S.  V.  Arredondo,  6  Pet.  715, 

8  U.  S.  (T..  ed.)  547;  Sundry  Goods,  etc. 
V.  U.  S.,  2  Pet.  367,  7  U.  S.  ("L.  ed. )  450 ; 
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interpretation  for  which  no  snflScient  reason  can  be  assigned. "  "^^^  The 
Supreme  Court  has  attributed  to  Congress  a  **  tacit  purpose  *'  to  preserve 
a  long-established  distinction  between  offenses  essentially  different.'^'' 
When  either  of  two  constructions  can  be  given  to  a  statute,  and  one  of 


Cohen  v.  Virginia,  6  Wheat.  443,  6  U.  S. 
(L.  ed.)  257;  Durousseau  v.  U.  S.,  6 
Cranch  323,  3  U.  S.  (L.  ed.)  232;  Gane 
r.  Ellison,  (C.  C.  A.)  114  Fed.  736;  In  re 
Diekflon,  (CCA.)  Ill  Fed.  728;  In  re 
Stevenson,  94  Fed.  118;  In  re  Collier,  93 
Fed.  194;  In  re  Sievers,  91  Fed.  369;  Ex 
p.  Kyle,  67  Fed.  307;  Northern  Pac.  R.  Co. 
r.  Sanders,  46  Fed.  249;  Aloe  r.  Churchill, 
44  Fed.  52;  Powder  River  Cattle  Co.  v, 
Custer  County,  4.5  Fed.  326;  Montana  Co. 
r.  Clark,  42  Fed.  629;  Strong  v.  V.  S., 
34  Fed.  19;  U.  S.  v.  Bassett,  2  Story 
403,  24  Fed.  Cas.  No.  14,539;  Labadie  r. 
U.  S.,  32  Ct.  CI.  379;  20  Op.  Atty.-Gen. 
660  (Olney,  1893)  ;  21  Op.  Atty.-Gen.  184 
(Olnev,  1895).  See  also  Davids  Co.  t\ 
Davids  Mfg.  Co.,  233  U.  S.  461,  34  S.  Ct. 
648,  58  U.  S.  (L.  ed.)  1046;  McLean  v. 
Hager,  31  Fed.  605;  U.  S.  r.  De  Visser,  10 
Fed.  642. 

56.  Per  Justice  Matthews,  in  Chesa- 
peake, etc.,  R.  Co.  r.  Miller,  114  U.  S.  187, 
5  S.  Ct.  813,  29  U.  S.  (L.  ed.)   121. 

Examples  of  unreasonable  construction. 
—  In  Venice  v.  Murdock,  92  U.  S.  497,  23 
U.  S.  (L.  ed.)  583,  an  action  upon  mu- 
nicipal bonds,  their  validity  being  upheld, 
the  court  said :  "  It  is  very  obvious  that 
if  the  act  of  the  legislature  which  au- 
thorized an  issue  of  bonds  in  aid  of  the 
construction  of  the  railroad,  on  the  writ- 
ten assent  of  two-thirds  of  the  resident 
taxpayers  of  the  town,  intended  that  the 
holder  of  the  bonds  should  be  under  ob- 
ligation to  prove  by  parol  evidence  that 
each  of  the  two  hundred  and  fiftv-nine 
names  signed  to  the  written  assent  was  a 
genuine  signature  of  the  person  who  bore 
the  name,  the  proffered  aid  to  the  rail- 
road company  was  a  delusion.  Xo  sane 
person  would  have  bought  a  bond  with 
such  an  obligation  resting  upon  him  when- 
ever he  called  for  payment  of  principal 
or  interest.  If  such  was  tlie  dutv  of  the 
holder,  it  was  always  his  duty.  It  could 
not  be  performed  once  for  all.  The  bonds 
retained  in  the  hands  of  the  company 
would  have  been  no  help  in  the  construc- 
tion of  the  road.  It  was  only  because 
they  could  be  sold  that  tliey  were  valu- 
able. Only  thus  could  they  be  applied  to 
the  construction.  Yet  it  is  not  to  be 
doubted  that  the  legislature  had  in  view, 
and  intended  to  give,  substantial  aid  to 
the  railroad  company,  if  a  sufficient  num- 
ber of  the  taxpayers  assented.  Tliey  must 
have  contemplated  that  the  bonds  would 
be  offered  for  sale;  and  it  is  not  to  be 
believed  that  they  intended  to  impose 
such  a  clog  upon  their  salableness  as  would 
rest  upon  it  if  every  person  proposing  to 
purchase  was  required  to  inquire  of  each 


one  whose  name  appeared  to  the  assent 
whether  he  had  in  fact  signed  it.^' 

In  U.  S.  f.  Saunders,  22  Wall.  496,  22 
U.  S.  (L.  ed.)  736,  the  court  said;  "It 
is  not  reasonable  to  suppose  that  Congress 
intended  to  single  out  this  particular  em- 
ployee from  all  the  government  employees 
as  alone  entitled  to  a  double  addition  of 
twenty  per  cent,  to  his  compensation, 
which  he  certainly  would  receive  for  the 
year  named,  if  his  construction  of  the  act 
*     •     •     is  the  correct  one.*' 

The  building  of  vessels  in  the  United 
States  for  sale  to  neutrals  during  war 
between  other  nations  is  a  profitable  busi- 
ness which  Congress  cannot  be  intended 
to  have  prohibited  unless  that  intent  be 
manifested  by  express  words  or  a  very 
plain  and  necessary  implication.  Murray 
f.  Schooner  Charming  Betsy,  2  Cranch 
118,  2  U.  S.  (L.  ed.)  208. 

"  To  so  construe  this  statute  as  to  make 
a  mere  vendor  of  materials  the  agent  of 
his  vendee's  vendee,  with  authority  to 
charge  the  property  of  the  latter  with  a 
lien  in  favor  of  his  vendor,  would  be  ex- 
tremelv  unreasonable."  Per  Hanford,  A. 
J.,  in 'Pacific- Rolling-Mill  Co.  v,  Hamil- 
ton, 61  Fed.  478. 

"  Of  what  profit  .can  it  be  to  a  city  in 
Kansas  to  injure  a  city  in  Missouri,  and 
what  will  justify  an  imputation  of  an 
intent  on  the  part  of  the  legislature  of 
Kansas  to  empower  any  of  its  cities  to  do 
such  an  injury?"  Per  Brewer,  J.,  in  Na- 
tional Waterworks  Co.  v,  Kansas  City,  65 
Fed.  698. 

•  An  act  of  Congress  regulating  the  man- 
ner of  bidding  for  supplies  for  the  exec- 
utive department  designated  two  o'clock 
p.  M.  **  for  the  opening  of  all  such  pro- 
posals in  each  department."  The  attorney- 
general  advised  that  a  reasonable  con- 
struction authorized  the  opening  of  bids 
received  after  two  o'clock,  all  those  re- 
ceived before  that  time  not  having  been 
opened  when  the  belated  bid  arrived.  21 
Op.  Atty.-Gen.  546    (McKenna,  1897). 

"  It  cannot  be  supposed  that  Congress 
intended  to  limit  wages  directly  by  one 
statute  and  increase  them  in  a  roundabout 
way  by  another.  It  would  be  disrespectful 
to  Congress  for  a  court  to  ascribe  such 
childlike  vacillation  to  the  national  legis- 
lature. The  law  of  industry  is  that  the 
more  a  man  works  the  more  he  shall  re- 
ceive; but  the  construction  suggested 
would  reverse  the  natuial  law  pro  hoc 
vice,  and  declare  that  the  more  he  is  idle 
the  more  he  should  be  paid."  Per  Nott,  J., 
in  Harrison  r.  U.  S.,  26  Ct.  CI.  268, 

57.  IT.  S.  r.  Rabinowich,  238  U.  S.  78, 
35  S.  Ct.  682,  59  U.  S.  (L.  ed.)   1211. 
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them  involves  a  forfeiture,  the  other  is  to  be  preferred.**  It  would  be 
unreasonable  to  construe  an  act  of  Congress  in  such  a  manner  as  would 
enable  individuals  to  hamper  the  commerce  of  the  country  with  foreign 
nations,  or  embarrass  the  treaty-making  power  in  its  negotiations  with 
foreign  governments."^*  '*  It  could  not  be  supposed,  without  very  plain 
words  to  show  it,  that  Congress  intended  to  give  to  the  states  the  power 
of  prescribing  the  rules  of  evidence  in  trials  for  offenses  against  the 
United  States,  for  this  construction  would  in  effect  place  the  criminal 
jurisprudence  of  one  sovereignty  under  the  control  of  another. '**® 
Where  a  state  statute  prohibited  corporations  from  doing  business  therein 
except  upon  condition  of  filing  a  certificate  designating  their  principal 
place  of  business,  etc.,  "  to  require  such  a  certificate  as  a  prerequisite  to 
the  doing  of  a  single  act  of  business  when  there  was  no  purpose  to  do  any 
other  business  or  have  a  place  of  business  in  the  state  would  be  unreason- 
able and  incongruous.''*^  '*A  statute  of  the  United  States  should  not  be 
so  interpreted  as  to  require  the  aid  of  the  ofiicers  of  a  state  for  its  admin- 
istration, unless  its  language  is  plain  that  state  officers  were  intended  to  be 
employed  in  administering  it."®*  It  would  be  unreasonable  to  give  to 
an  act  of  Congress,  considered  as  a  revenue  measure,  a  construction  which 
would  defeat  the  right  of  an  owner  to  pay  a  tax  assessed  on  his  land  and 
relieve  his  lands  from  the  lien  thereof.*'*  **  In  order  to  justify  a  court 
in  holding  that.  Congress  has  by  an  act  narrowed  the  rights  of  the  United 
States  in  any  particular  as  to  any  remedy,  that  intention  ought  clearly 
to  appear."**  A  construction  of  an  act  of  Congress  which  would  indi- 
rectly defeat  the  policy  of  a  state  in  respect  of  divorce  regulations  will 
not  be  adopted  if  any  other  construction  can  be  discerned.**  "  We  cannot 
impute  to  Congress,"  said  the  Supreme  Court  in  a  suit  to  cancel  a  patent 
for  an  invention,  '*  the  intention  of  narrowing  the  appellate  jurisdicticm 
of  this  court  in  a  suit  brought  by  the  United  States  as  a  sovereign  in 
respect  of  alleged  miscarriage  in  the  exercise  of  one  of  its  functions  as 
such,  deeply  concerning  the  public  interests."**  In  an  act  regulating 
commerce  express  language  must  be  used  in  order  to  justify  a  conclusion 
that  Congress  intended  to  destroy  an  existing  branch  of  commerce,  of 
value  to  common  carriers  and  to  consumers  within  the  United  States.*'^ 
A  statute  will  not  be  interpreted  to  dissimilate  the  pay  of  army  and  navy 
officers.*®  Reasonable  construction  of  an  act  of  Congress  providing  for 
compensation  of  clerks  of  Circuit  Courts  of  Appeals  would  not  award  to 
them  more  than  is  received  by  the  clerk  of  the  Supreme  Court  and  nearl;^ 


68.  Farmers',  etc.,  Nat.  Bank  v.  Dear- 
ing,  91  U.  S.  35,  23  U.  S.  (L.  ed.)  196, 
construing  an  act  of  Congress  prohibiting 
usurious  charges  by  national  banks. 

59.  Brown  r.  Duchesne,  19  How.  196, 
15  U.  S.  (L.  ed.)  595,  interpreting  the 
patent  laws  with  respect  to  the  extent 
of  exclusive  rights  granted  therein  to  a 
patentee. 

eO.  Per  Taney,  C.  J.,  in  U.  S.  v.  Reid, 
12  How.  363,  13  U.  S.  (L.  ed.)   1023. 

61.  Per  Woods,  J.,  in  Cooper  Mfg.  Co. 
V,  Ferguson,  113  U.  S.  736,  5  S.  Ct.  739, 
28  U.  S.  (L.  ed.)  1137. 

62.  Per  Atty.-Qen.  Hoar,  in  13  Op.  Atty.- 
Qen.  247. 


63.  Bennett  v.  Hunter,  9  Wall.  335,  19 
U.  S.   (L.  ed.)  672. 

64.  U.  S.  V.  Stocking,  87  Fed.  862. 

65.  Turner  v.  Turner,  108  Fed.  785,  hold- 
ing that  a  release  in  bankruptcy  will  not 
discharge  the  bankrupt's  liability'  for 
money  decreed  by  a  state  court  for  the 
support  of  his  wife  and  child. 

66.  U.  S.  V.  American  Bell  Telephone 
Co.,  159  U.  S.  565,  16  S.  Ct.  69,  40  U.  S. 
(L.  ed.)  265. 

67.  Texas,  etc.,  R.  Co.  r.  Interstate  Com- 
merce Commission,  162  U.  8.  218|  16  S.  Ct. 
666,  40  U.  S.  (L.  ed.)  940. 

68.  U.  S.  V.  Thomas,  195  U.  S.  418,  25 
S.  Ct.  102,  49  U.  S.   (L.  ed.)  259. 
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twice  as  much  as  the  amount  received  by  clerks  of  the  Circuit  Courts. 
The  rule  of  strict  construction  of  penal  statutes  **  does  not  exclude  the 
application  of  common  sense  to  the  terms  made  use  of  in  the  act  in  order 
to  avoid  an  absurdity  which  the  legislature  ought  not  to  be  presumed  to 
have  intended." ^^  If  the  language  employed  in  a  statute  necessarily 
forbids  any  other  construction  than  one  leading  to  an  unreasonable  result, 
it  is  the  duty  of  the  court  to  adopt  and  enforce  that  construction.'^^  For 
example,  it  is  not  within  the  province  of  the  court  to  decide  upon  the 
reasonableness  or  unreasonableness  of  a  tariff  clearly  imposed  by  Con- 
gress.'^ And  an  act  of  Congress  prohibiting  further  suspension,  without 
thirty  days*  notice,  of  pajnnents  of  pensions  theretofore  ordered  to  be 
suspended  necessarily  required  the  pension  office  to  continue  payment 
of  a  pension  to  one  who  had  been  convicted  on  his  own  confession  and 
sentenced  for  the  oflfense  of  fraudulently  procuring  his  pension.^*  Unrea- 
sonableness of  one  construction  may,  of  course,  be  balanced  by  unreason- 
ableness of  an  opposite  constructionJ* 

69.  Unequal  operation. —  Nothing  but  clear  and  unmistakable  language 
will  warrant  a  court  in  a  construction  which  will  produce  injustice  by  the 
unequal  operation  of  the  statutes.'''^  Tax  laws  should  not  be  construed  as 
requiring  any  one  to  contribute  more  than  his  just  share  of  the  public 
burdens  in  the  absence  of  an  express  declaration  to  that  effect.^*  And  in 
construing  an  act  of  Congress  providing  for  removal  to  federal  courts  of 
separable  controversies  in  suits  in  state  courts,  the  court  avoided  a  construc- 
tion which  would  enable  an  alien  defendant  to  remove  his  separate  con- 
ti-oversy  as  against  a  citizen  while  the  citizen  would  not  have  the  same 
privilege  against  him."" 

70.  Mischievous  or  disastrous  results. —  * '  Doubtful  words  and  phrases 
are  to  be  construed,  if  possible,  so  as  not  to  produce  mischievous  results."  ^* 
A  court  should  be  astute  in  avoiding  a  construction  which  may  be  pro- 
ductive of  much  litigation  and  insecurity  of  a  multitude  of  titles.''^     In 

76.  Wells  V,  Shook,  8  Blatchf.  258,  29 
Fed.  Cas.  No.  17,406;  Lionberger  v.  Bouse, 
9  Wall.  476,  19  U.  S.  (L.  ed.)  721. 

77.  King  r.  Cornell,  106  U.  8.  398,  1 
S.  Ct.  312,  27  U.  S.   (L.  ed.)   60. 

78.  Per  Wilson,  J.,  in  The  Samuel  E. 
Spring,  27  Fed.  766.  To  the  same  effect, 
see  Pennington  v.  U.  S.,  231  U.  S.  631,  34 
S.  Ct.  269,  58  U.  S.  (L.  ed.)  410;  Citizens' 
Telephone  Co.  v.  Fuller,  229  U.  S.  322,  33 
S.  Ct.  833,  57  U.  S.  (L.  ed.)  1206;  Yates 
V.  Jones  Nat.  Bank,  206  U.  S.  158,  27  S. 
Ct.  638,  51  U.  S.  (L.  ed.)  1002;  In  re 
Bogen,  134  Fed.  1019;  Pooler  v,  U.S., 
(C.  C.  A.)  127  Fed.  609.  See  also  In  re 
Ft.  Wavne  Electric  Corp.,  (CCA.)  99 
Fed.  403;  St.  Louis  Third  Nat.  Bank 
i;.  •  Harrison,  3  McCrary  164;  Wllder's 
Steamship  Co.  v.  Low,  (C  C.  A.)  112  Fed. 
164;  St.  Louis  Third  Nat.  Bank  V.  Har- 
rison, 8  Fed.  722;  U.  S.  i\  Mooney,  11 
Fed.  477. 

79.  Doolittle  v.  Bryan,  14  How.  563, 
14  U.  S.  (L.  ed.)  543;  Surgett  r.  Lapice, 
8  How.  70.  12  U.  S.  (L.  ed.)  982.  See  also 
S  56.     . 


K  Morton  v.  U.  S.,  59  Fed.  350. 

70.  U.  S.  V.  Hartwell  6  Wall.  .396,  18 
U.  S.  (L.  ed.)  830,  where  the  court  sus- 
tained a  conviction  as  against  a  construc- 
tion which  would  have  involved  more  or 
less  absurdity.  See  also  In  re  Coy,  31 
Fed.  801;  U.  S.  r.  Sullivan,  43  Fed.  605. 

71.  Denn  v.  Hamden,  1  Paine  61,  9 
Fed.  Cas.  No.  4,819.  See  also  The  Garden 
City,  26  Fed.  766;  In  re  Howard,  63  Fed. 
265. 

72.  Lawrence  v.  Caswell,  13  How.  497, 
14  U.  S.  (L.  ed.)  235. 

7S.  20  Op.  Atty.-Gen.  736  (Olney,  1894). 

74.  U.  S.  F.  Hamilton,  8  Rep.  166,  26 
Fed.  Cas.  No.  15,289. 

75.  Lionberger  r.  Rouse,  9  Wall.  476, 
19  U.  S.  (L.  ed.)  721;  Smith  v.  Town- 
send,  148  U.  S.  500,  13  S.  Ct.  634,  37  U.  S. 
(L.  ed.)  533,  construing  certain  provisions 
in  the  United  States  public  land  laws; 
Hertz  V,  Woodman,  218  U.  S.  205,  30 
8.  Ct.  621,  54  U.  S.  (L.  ed.)  1001 ;  Hills  v. 
F.  D.  McKinniss  Co.,  188  Fed.  1012;  In  re 
Guggenheim  Smelting  Co.,  (C.  C.  A.)  126 
Fed.  728.  See  also  Bloomer  r.  McQuewan, 
14  How.  553,  14  U.  S.  (L.  ed.)  532. 
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one  case  the  Supreme  Court  declared  it  impossible  to  adopt  a  construction 
of  an  act  of  Congress  which  would  lead  to  the  result  that  no  court  of  the 
country,  national  or  state,  would  have  jurisdiction  of  patent  suits  involv- 
ing a  less  sum  or  value  than  five  hundred  dollars.®^  An  act  of  Congress 
regulating  the  jurisdiction  of  territorial  courts  was  so  construed  as  not  to 
make  an  unreasonable  and  unaccountable  disruption  of  the  judicial  system 
of  the  territory.**^  Congress  is  not  presumed  to  destroy  inchoate  rights 
on  language  which  is  susceptible  of  other  interpretation.®*  A  statute  will 
not  be  construed  to  allow  unlimited  and  unrestrained  gambling.®^  But 
when  the  words  are  plain  and  unambiguous,  nothing  is  left  for  the  court 
but  to  give  them  their  full  effect.^  Thus,  in  refusing  to  limit  the  plain 
and  ordinary  meaning  of  the  Sherman  Anti-trust  Law  of  1890  so  as  to 
except  from  its  prohibition  a  certain  agreement  relating  only  to  traffic 
rates  entered  into  by  the  defendants,  competing  common  carriers  by  rail- 
road., the  Supreme  Court  said :  *  *  It  may  be  that  the  policy  evidenced  by 
the  passage  of  the  act  itself  will,  if  carried  out,  result  in  disaster  to  the 
roads  and  a  failure  to  secure  the  advantages  sought  from  such  legislation. 
Whether  that  will  be  the  result  or  not  we  do  not  know  and  cannot  predict. 
These  considerations  are,  however,  not  for  us.  If  the  act  ought  to  read 
as  contended  for  by  defendants,  Congress  is  the  body  to  amend  it,  and 
not  this  court,  by  a  process  of  judicial  legislation  wholly  unjustifiable. ' '  ®' 
And  when  it  was  urged  in  the  Court  of  Claims  that  a  construction  of  an 
eight-hour  law  of  Congress  which  the  court  adopted  might  operate  as  a 
bounty  on  tardiness  and  unnecessary  delay  in  the  executive  departments 
in  Washington,  the  court  replied  that  **  these  are  evils  to  be  corrected  by 
statutes  and  regulations ;  they  cannot  be  prevented  by  a  strained  construc- 
tion of  the  law. ' '  *^  An  act  directly  and  positively  prohibiting  the  pay- 
ment of  advance  wages  to  seamen  before  leaving  port  was  enforced  as 
against  a  complaint  by  shipowners  that  a  literal  compliance  with  the  act 
would  make  it  practically  impossible  to  ship  crews  in  our  ports.®^ 


Absurdity 

71.  Oenerally. —  If  the  words  of  a  statute  are  susceptible  of  more  than 
one  meaning,  the  absurdity  of  the  result  of  one  construction  is  a  strong 
argument  against  its  adoption.****    An  ancient  and  oft-quoted  instance  of 


80.  In  re  Ilohorst,  150  U.  S.  661,  14 
S.  Ct.  221,  37  U.  S.   (L.  ed.)    1211. 

81.  Tn  re  Blair,  (C.  C.  A.)   106  Fed.  666. 

82.  Lincoln  r.  U.  S.,  202  U.  S.  484,  26 
S.  Ct.  728,  50  U.  S.   (L.  ed.)    1117. 

83.  Aicardi  r.  Alabama,  19  Wall.  635, 
22  U.  S.  (L.  ed.)  215. 

84.  U.  S.  V.  Detroit  First  Nat.  Bank, 
234  U.  S.  245,  34  S.  Ct.  846,  58  U.  S. 
(L.  ed.)  1298;  Thompson  r.  Thompson, 
218  U.  S.  611,  31  S.  Ct.  Ill,  54  U.  S. 
(L.  ed.)  1180;  Garzot  r.  Rios  De  Rubio, 
209  U.  S.  283,  28  S.  Ct.  548,  52  U.  S. 
(L.  ed.)  794;  U.  S.  t".  Rossi,  (C  C.  A.) 
133  Fed.  380;  Haymes  r.  Brown,  132  Fed. 
525;  In  re  Fixen,  (C.  C  A.)  102  Fed.  298; 
The  Samuel  E.  Spring,  27  Fed.  766. 

85.  U.  S.  f.  TransvNIissouri  Freight  As- 
soc., 166  U.  S.  340,  17  S.  Ct.  640,  41  U.  S. 
(L.  ed.)   1007. 


86.  Letter  Carrier  Cases,  27  Ct.  CI.  259. 

87.  The  Samuel  E.  Spring,  27  Fed.  766. 

88.  Harless  r.  U.  S.,  (C.  C.  A.)  88  Fed. 
102;  Glover  r.  U.  S.,  164  U.  S.  298,  17 
S.  Ct.  95,  41  U.  S.  (L.  ed.)  440,  where 
the  court  said :  "  We  cannot  adopt  a 
theory  of  construction  -which  substantially 
assorts  that  the  half  is  equal  to  the 
whole;  "  Sioux  Citv,  etc.,  R.  Co.  r.  U.  S., 
159  U.  S.  360,  16  S.  Ct.  17,  40  U.  S.  (L. 
ed.)  177,  where  the  court,  construing  a 
railroad  land  grant,  said:  "We  cannot 
8uj)po8e  that  Congress  intended  that  the 
railroad  company  should  have  the  benefit 
of  more  land  than  it  earned;  '*  Murdock 
r.  Memphis,  20  Wall.  628,  22  U.  S.  (L. 
ed.)  429,  where  Justice  Miller  declared 
it  '*  impossible  to  believe  that  Congress 
intended  ♦  •  ♦  tliat  every  case  tried 
in  any  state  court,  from  that  of  a  justice 
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absurdity  avoided  by  construction  is  the  judgment  mentioned  by  Puffen- 
dorf  that  the  Bolognian  law  which  exacted  that  *'  whoever  drew  blood  in 
the  streets  should  be  punished  with  the  utmost  severity  "  did  not  extend 


of  the  peace  to  the  highest  court  of  the 
state,  may  be  brought  to  this  court  for 
final  decision  on  all  the  points  involved  in 
it;"  Fleckner  v,  U.  S.  Bank,  8  Wheat. 
851,  5  U.  S.  (L.  ed.)  631,  where  the  court 
said:  "It  would  be  absurd  to  suppose 
that  it  [Congress]  meant  to  create  a  bank 
without  any  powers  to  carry  on  the  uflual 
business  of  a  bank;  "  Schooner  Paulina's 
Cargo  V.  U.  S.,  7  Cranch  68,  3  U.  S.  (L. 
ed.)  266,  where  the  court  said:  ''The 
legislature  can  scarcely  be  suspected  of 
making  a  solemn  regulation  which,  in 
terms,  forbids  its  officers  to  grant  a  clear- 
ance to  a  vessel,  which  vessel  is  by  the 
same  sentence  confiscated;  "  U.  S.  v,  Hogg, 
(C.  0.  A.)  112  Fed.  912,  where  the  court 
said:  "To  impute  to  the  revisers  an  in- 
tent to  prevent  a  sale  under  a  levy  made 
by  virtue  of  a  live  execution,  simply  be- 
cause the  levy  was  made  upon  the  last 
day  when  it  could  be  lawfully  made,  would 
be  to  assume  that  they  entertained  a  most 
unreasonable  and  absurd  purpose.  Such 
consequences  should  not  be  regarded  as 
within  the  legislative  intention,  if  any 
more  reasonable  view  can  be  taken  of  the 
provision ;  "  In  re  Baudouine,  96  Fed.  640, 
where,  construing  a  provision  of  the  Bank- 
ruptcy Act  of  1898,  the  court  said:  "It 
would  be  absurd  for  the  law  to  deny  a 
discharge  for  concealment  of  assets,  and 
then  refuse  to  take  them  when  made 
known ;  "  Badaracco  v.  Cerf ,  ( C.  C.  A, )  53 
Fed.  172,  where  the  court  said  that  unless 
its  construction  therein  of  the  Circuit 
Court  of  Appeals  Act  of  1891  were  adopted 
"we  would,  following  the  contention  of 
counsel  for  the  plaintiff  in  error,  have 
the  absurd  result  that  the  judgments  of 
the  Supreme  Courts  of  the  territories  could 
be  appealed  to  the  Circuit  Courts  of  Ap- 
peals in  all  cases  wherein  the  amount  in 
controversy  does  not  exceed  one  thousand 
dollars,  but  in  all  cases  wherein  the 
amount  in  controversy  exceeds  that  sum, 
no  appeal  could  be  taken.  The  absurdity 
of  the  result  is  the  strongest  possible 
argiunent  against  the  correctness  of  such  a 
construction  of  the  statute;  *'  U.  S.  v, 
Voorhees,  9  Fed.  144,  a  criminal  case, 
where  the  court  said :  "  It  cannot  be  sup- 
posed .  that  the  legislature  intended  to 
require  more  proof  against  the  abettor 
than  was  required  against  the  principal;  " 
Bellocq,  etc.,  Co.*s  Case,  13  Ct.  CI.  198, 
where  a  statute  authorized  the  govern- 
ment to  move  for  a  new  trial  in  the  Court 
of  Claims  "within  two  years  next  after 
the  final  disposition  of  a  claim,  and  it 
was  held  that  the  court  acquired  juris- 
diction of  a  motion  filed  within  the  two 
years,  and  could  hear  and  determine  it 
after  the  lapse  of  that  period,  the  court 


saying:  ''To  impose  on  the  court  an 
obligation  to  hear  and  determine  a  mo- 
tion, and,  at  the  same  time,  allow  the 
motion  to  be  filed  on  a  day  or  at  an  hour 
when  it  would  be  clearly  impossible  to 
hear  and  determine  it  within  the  two 
years,  would  be  too  patent  an  inconsistency 
to  be  imputed  to  the  legislative  author- 
ity; "  Converse  r.  U.  S.,  26  Ct.  CI.  10, 
where  the  court  said:  "The  literal  im- 
port of  the  language  of  the  statute  is 
that  although  a  court  be  not  opened  and 
no  judge  be  present,  nevertheless  it  may 
proceed  to  the  transaction  of  judicial  busi- 
ness, and  that  if  it  does  so,  the  clerk  will 
be  entitled  to  his  per  diem.  This  propo- 
sition is,  on  its  face,  an  absurdity  so  pal- 
pable that  it  cannot  be  ascribed  to  the 
legislative  intent.''  To  the  same  effect  see 
In  re  Chajwaan,  166  U.  S.  667,  17  S.  Ct. 
677,  41  U.  S.  (L.  ed.)  1154;  U.  S.  17.  Ore- 
gon, etc.,  R.  Co.,  164  U.  S.  540,  17  S.  Ct. 
165,  41  U.  S.  (L.  ed.)  641;  Gates  v,  Mont- 
gomery First  Nat.  Bank,  100  U.  S.  244,  25 
U.  S.  (L.  ed.)  680;  Kohlsaat  v.  Murphy, 
96  U.  S.  160,  24  U.  S.  (L.  ed.)  844;  Hey- 
denfeldt  v.  Daney  Gold,  etc.,  Min.  Co.,  93 
U.  S.  638,  23  U.  S.  (L.  ed.)  995;  Butz  v. 
Muscatine,  8  Wall.  681,  19  U.  S.  (L.  ed.) 
490;  U.  S.  i\  Hartwell,  6  Wall.  396,  18 
U.  S.  (L.  ed.)  830;  U.  S.  r.  Walker,  22 
How.  314,  16  U.  S.  (L.  ed.)  382;  Wilson 
t?.  Mason,  1  Cranch  102,  2  U.  S.  (L.  ed.) 
30;  Wells  v.  Jersey  City,  207  Fed.  871; 
Mitchell  v.  U.  S.,  (C.  C.  A.)  196  Fed.  874; 
Hills  V,  F.  D.  McKinniss  Co.,  188  Fed. 
1012;  U.  S.  V,  Oregon,  etc.,  R.  Co.,  186  Fed. 
861;  John  J.  Sesnon  Co.  r.  U.  S.,  (C.  C. 
A.)  182  Fed.  573;  U.  S.  v.  Dillin,  (C.  C. 
A.)  168  Fed.  813;  Cumberland,  etc.,  Tel. 
Co.  t\  Kelly,  (C.  C.  A.)  160  Fed.  316;  In 
re  Neely,  134  Fed.  667;  U.  S.  t?.  Blendaur, 
(C.  C.  A.)  128  Fed.  910;  Pabst  Brewing 
Co.  V.  Crenshaw,  120  Fed.  144,  affirmed 
198  U.  S.  17,  25  S.  Ct.  552,  49  U.  S.  (L. 
ed.)  925;  Rigney  v.  Plaster,  88  Fed.  688; 
U.  S.  17.  Hogg,  HI  Fed.  294;  In  re  Moore, 
111  Fed.  149;  Scott  v.  Latimer,  (C.  C.  A.) 
89  Fed.  843;  U.  S.  V.  Gay,  (C.  C.  A.)  95 
Fed.  231;  Henderson  v.  U.  S.,  (C.  C.  A.) 
66  Fed.  66;  Davis  v.  Bohle,  (C.  C.  A.)  92 
Fed.  328;  Budd  v.  Budd,  59  Fed.  738; 
In  re  Sievers,  91  Fed.  369;  U.  S.  t\  Ken- 
tucky River  Mills,  45  Fed.  275;  U.  S.  v, 
Sapinkow,  90  Fed.  659;  Lee  Kan  v.  U.  S., 
(C.  C.  A.)  62  Fed.  919;  Thurber  r.  Mil- 
ler, (C.  C.  A.)  67  Fed.  378;  Chinese  Mer- 
chant Case,  13  Fed.  610;  Chinese  Labor- 
ers' Case,  13  Fed.  294;  In  re  Ah  Kee,  22 
Ft'd.  519;  U.  S.  v.  Scroggins,  Hempst.  480, 
27  Fed.  Cas.  No.  16,243;  In  re  Stover,  1 
Curt.  93,  23  Fed.  Cas.  No.  13,606;  20  Op. 
Atty.-Gen.  89;  21  Op.  Atty.-Gen.  23. 
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to  the  surgeon  who  opened  the  vein  of  a  person  that  fell  dovm  in  the  street 
in  a  fit.  Another  is  a  ruling  cited  by  Plowden  that  the  statute  of 
1  Edward  II.  which  enacted  that  a  prisoner  who  broke  prison  should  be 
guilty  of  felony  did  not  extend  to  a  prisoner  who  broke  out  when  the 
prison  was  on  fire,  **  for  he  is  not  to  be  hanged  because  he  would  not  stay 
to  be  burnt.'*  Those  instances  were  cited  in  what  is  perhaps  the  leading 
American  case  exemplifying  the  rule  that  '*  all  laws  should  receive  a 
sensible  construction/'  where  in  a  federal  statute  punishing  any  person 
who  **  shall  knowingly  and  wilfully  obstruct  or  retard  the  passage  of  the 
mail,  or  of  any  driver  or  carrier,  or  of  any  horse  or  carriage  carrying  the 
same,''  was  held  inapplicable  to  an  officer  who  temporarily  detained  the 
mail  by  the  arrest  of  its  carrier  upon  a  bench  warrant  issued  by  a  state 
court  of  competent  jurisdiction  upon  an  indictment  found  therein  for  mur- 
der.®® In  another  case  to  which  the  courts  frequently  refer,  it  was  held, 
in  construction  of  the  Chinese  Restriction  Act  of  1882,  as  amended  by  an 
act  of  1884,  that  the  act  did  not  apply  to  Chinese  merchants  already  dom- 
iciled in  the  United  States  who,  having  left  the  country  for  temporary 
purposes,  animo  revertendi,  sought  to  re-enter  it  on  their  return  to  their 
business  and  their  homes,  and  that  a  sensible  construction  of  the  statute 
removed  such  merchants  from  the  predicament  of  persons  who,  in  the 
language  of  the  act,  **  shall  be  about  to  come  to  the  United  States."®^ 
Where  a  statute  authorized  municipal  aid  to  a  railroad  company  upon  the 
approval  of  the  '*  inhabitants  "  of  a  town  and  a  majority  vote  at  an 
election,  to  require  a  vote  of  the  *'  inhabitants  "  in  the  broadest  sense  of 
the  word,  including  all  sexes,  ages,  and  conditions,  **  would  be  an  absurd- 
ity," said  the  court;  and  the  act  was  construed  as  requiring  the  approval 
of  the  inhabitants  to  be  indicated  by  the  vote  of  a  majority  of  the  legal 
voters.®*  In  one  case  "  impeachment  of  legislative  wisdom  "  was  some- 
thing from  which  the  court  shrank  with  horror  and  declined  to  '*  assume 
that  the  legislature  would  be  guilty  of  the  monstrous  absurdity  of  requir- 
ing the  application  of  the  complicated  machinery  of  equitable  remedies 
when  a  simple  remedy  at  law  would  suffice."**  A  construction  which 
would  deny  to  the  United  States  Circuit  Court  of  Appeals  appellate  juris- 
diction of  judgments  of  conviction  for  infamous  crimes  in  the  Indian  Ter- 
ritory Court  of  Appeals,  but  authorize  such  jurisdiction  to  be  exercised 
in  cases  of  conviction  of  crimes  not  infamous,  was  avoided  because  it 
savored  of  absurdity.®*    **Any  construction  which  implies  that  the  legis- 


89.  U.  S.  V.  Kirby,  7  Wall.  482,  19  U.  S. 
(L.  ed.)  278. 

"It  would  have  been  absurd  to  hold 
that  in  order  to  secure  the  speedy  trans- 
portation of  the  mails,  immunity  from 
punishment  for  a  crime  was  given  to  the 
mail  carrier/'  said  Justice  Field,  speaking 
of  the  case  above  cited.  Chinese  Merchant 
Case,  13  Fed.  610. 

90.  Lau  Ow  Bew  r.  U.  S.,  144  U.  S.  47, 
12  S.  Ct.  517,  36  U.  S.  (L.  ed.)  340,  the 
court  holding  that  ''the  general  terms 
used  should  be  limited  to  those  persons 
to  whom  Congress  manifestly  intended  to 
apply  them,  and  they  would  evidently  be 
those  who  are  about  to  come  to  the  United 
States  for  the  first  time,''  etc.  See  also 
Tsoi  Sim  v.  U.  S.,  (C.  C.  A.)  116  Fed.  920. 


91.  Walnut  v.  Wade,  103  U.  S.  683,  26 
U.  S.   (L.  ed.)   626. 

92.  Flour  City  Nat.  Bank  f?.  Wechsel- 
berg,  45  Fed.  647,  where  the  court  was 
construing  a  Wisconsin  statute  regulating 
the  enforcement  of  personal  liability  of 
stockholders  of  corporations,  and  it  was 
held  that,  under  the  circumstances,  an 
action  at  law  would  lie.  See  also  U.  S. 
r.  Hopkins,  199  Fed.  649. 

93.  Harless  v.  U.  S.,  (C.  C.  A.)  88  Fed. 
97,  holding  that  the  Circuit  Court  of  Ap- 
peals had  jurisdiction  to  review  a  judg- 
ment of  conviction  for  an  infamous  crime. 
The  case  was  decided  under  the  provisions 
of  the  act  of  March  1,  1896,  creating  a 
Court  of  Appeals  for  the  Indian  territory, 
and  is  to  be  distinguished  from  Folsom 
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latnre  was  ignorant  of  the  meaning  of  the  language  it  employed  "  also 
belongs  to  the  category  of  constructions  to  be  avoided,  **  if  it  may  be."  ^* 

72.  Lex  non  intendit  aliquid  impossibile. —  Lex  non  iniendit  aliquid 
impossihile  is  a  familiar  maxim  which  was  applied  in  several  cases  constru- 
ing the  provisions  of  the  Chinese  Exclusion  Act  of  1882,  and  it  was  held 
that  the  requirement  of  a  certificate,  as  prescribed  therein,  to  be  produced 
by  Chinese  laborers  as  a  condition  to  their  right  to  re-enter  this  country 
did  not  apply  to  certain  Chinese  laborers  whose  rights  in  that  behalf  were 
saved  by  a  priw  treaty,  since  it  was  physically  impossible  for  them  to 
perform  such  condition,  and  the  avowed  intention  of  Congress  was  faith- 
fully to  execute  the  treaty.®"^  A  statute  making  bills  of  lading  negotiable 
by  indorsement  and  delivery  **  in  the  same  manner  as  bills  of  exchange 
and  promissory  notes  ' '  was  not  regarded  as  charging  the  negotiation  with 
all  the  consequences  which  usually  attend  or  follow  the  negotiation  of  bills 
and  notes.  **  Some  of  these  consequences,'*  said  the  court,  '*  would  be 
very  strange,  if  not  impossible ;  such  as  the  liability  of  indorsers,  the  duty 
of  demand  ad  diem,  notice  of  nondelivery  by  the  carrier,  etc.,  or  the  loss 
of  the  owner's  property  by  the  fraudulent  assignment  of  a  thief.  If  these 
were  intended,  surely  the  statute  would  have  said  something  more  than 
merely  make  them  negotiable  by  indorsement.''  ®* 

73.  dear  intention  controlling. —  Few  cases  have  arisen  where  courts 
have  been  unable,  by  employing  accepted  canons  of  interpretation,  especially 
by  closely  scrutinizing  the  context  of  the  statute,  to  escape  from  a  construc- 
tion approximating  absurdity.  It  is,  however,  an  adamantine  rule  of  inter- 
pretation that  the  intention  of  the  legislature  is  to  be  gathered  from  the 
words  of  the  statute;®^  and  where  the  phraseology  admits  of  no  doubt, 
the  definitely  expressed  meaning  must  be  recognized,  notwithstanding  the 
statute  as  thus  construed  may  be  deemed  irrational  legislation.®^  For 
example,  it  was  held  by  a  bare  majority  of  the  United  States  Supreme 
Court  that  under  the  provisions  of  the  Bankruptcy  Act  of  1898,  payments 
in  money  made  by  an  insolvent  debtor  to  a  creditor,  the  debtor  not  intend- 
ing to  give  a  preference,  and  the  creditor  not  having  reasonable  cause  to 
believe  a  preference  was  intended,  did  nevertheless  constitute  a  preference 
within  the  meaning  of  the  act  and  were  required  to  be  surrendered  as  a 
condition  of  proving  the  balance  of  the  debt  or  other  claims  of  the  creditor ; 
although  it  was  vigorously  contended  on  behalf  of  the  creditor  that  such 


c.  U.  S.,  160  U.  S.  127,  16  S.  Ct.  222,  40 
U.  S.  {!».  ed.)  363,  cited  infra,  %  73,  which 
was  based  upon  the  Circuit  Court  of  Ap- 
peals Act  of  1891. 

94.  Montclair  r.  Ramsdell,  107  U.  S. 
147,  2  S.  Ct.  301,  27  U.  S.  (L.  ed.)  431, 
where  the  authority  of  the  township  of 
Montclair  to  issue  certain  bonds  was  up- 
held, the  court  saying:  "We  should  as- 
sume that  the  legislature  was  aware  when 
the  act  *  *  *  was  passed  that  a  pre- 
vious statute  had  expressly  excepted 
Bloomfleld  township  from  all  of  its  pro- 
visions. When,  therefore,  they  declared 
that  the  new  township  [Montclair]  should 
come  under  the  operation  of  any  act  from 
which  Bloomfleld  had  been  specially  ex- 
cepted by  any  proviso  thereof,  the  estab- 
lished   canons   of    statutory   construction 


require  us  to  presume  that  the  legislature 
understood  the  full  legal  effect  of  such  a 
declaration.  The  purpose  manifestly  was 
to  relieve  the  new  township  from  the  dis- 
abilities imposed  by  the  bonding  aot  upon 
the  township  of  Bloomfleld  as  then  estab- 
lished." To  the  same  effect  see  U.  S.  v. 
Fortv  Barrels,  etc.,  of  Coca  Cola,  (C.  C. 
A.)   215  Fed.  535,  affirming  1»1  Fed.  431. 

95.  Chew  Heong  t?.  U.  S.,  112  U.  S.  636, 
5  S.  Ct.  255,  28  U.  S.  (L.  ed.)  770;  In  re 
Leong  Yick  Dew,  19  Fed.  490;  In  re  Ah 
Kee,  22  Fed.  619. 

96.  Shaw  V.  North  Pennsylvania  Co., 
101  U.  S.  557,  25  U.  S.   (L.  ed.)   892. 

97.  See  §§  26  and  27. 

98.  See  U.  S.  v.  1,960  Bags  Coffee,  8 
Cranch  404,  3  U.  S.  (L.  ed.)  602;  Horrax 
V.  U.  S.,  167  Fed.  526. 
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a  construction  was  manifestly  absurd.^  The  same  court  also  held  that 
the  act  of  Congress  of  1891  creating  the  Circuit  Courts  of  Appeals  con- 
ferred no  jurisdiction  upon  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  over  judgments  of  the  Supreme  Court  of  the  Territory  of  New 
Mexico  in  capital  cases  or  in  cases  of  infamous  crimes,  although  by  con- 
struction of  the  same  act  it  was  conceded  that  such  appellate  jurisdiction 
was  conferred  in  cases  of  minor  offenses.*  The  case  was  one  where  the 
court  considered  that  it  was  '*  not  justified  in  refusing  to  follow  the  plain 
meaning  of  the  statute  by  reason  of  the  apparently  absurd  result  caused 
thereby.'' « 

99.  Pirie  v,  Chicago  Title,  etc.,  Co.,  182 
U.  S.  451,  21  S.  Ct.  906,  45  U.  S.  (L,  ed.) 
1171,  where  Mr.  Justice  McKenna,  speak- 
ing for  the  majority  of  the  court,  said: 
"  It  is  but  one  rule  of  construction  that 
the  consequences  of  a  statute  may  be  con- 
sidered in  construing  its  meaning.  The 
rule  may  be  counterpoised  by  other  rules; 
it  may  be  prevailed  over  by  that  one  which 
requires  the  intent  of  the  statute  to  be 
looked  for  in  its  words.  Where  they  are 
clear  and  involve  no  absurdity,  they  are 
its  only  expositors.  It  is  not  contended 
that  the  provisions  which  we  are  con- 
sidering are  not  clearly  expressed  and 
adequate  to  convey  a  definite  meaning.  It 
is  true,  it  is  urged  that  the  word  *  prefer- 
ence' imports  the  conscious  participation 
of  the  creditor  and  debtor  in  the  same 
intent.  We  cannot  concur  in  that  view, 
and  we  are  brought  to  the  consequences  of 
the  construction  which  we  have  put  upon 
section  60.  It  is  denominated  absurd  by 
appellants.  What  is  the  test  of  absurdity? 
The  contradiction  of  reason,  it  may  be 
said,  and  to  make  an  immediate  applica- 
tion to  legislation,  the  contradiction  of 
the  reason  which  grows  out  of  the  subject- 
matter  of  the  legislation  and  the  purpose 
of  the  legislators.  But  all  legislation  is 
not  simple  nor  its  consequences  obvious 
or  to  be  controlled,  even  if  obvious. 
Whether  there  should  be  any  legislation 
at  all  and  its  extent  and  form  may  be 
matters  of  dispute.  Its  consequences  may 
be  viewed  with  favor  or  with  alarm;  some 
regretted  but  accepted  as  inevitable  —  ac- 
cepted as  the  shadow  side  of  the  good. 
In  such  situation  it  is  for  the  legislature 
to  determine,  and  it  is  very  certain  that 
the  judiciarv  should  not  refuse  to  execute 
that  determination  from  its  view  of  some 
consequence  which  (to  use  the  thought  and 
nearly  the  words  of  Chief  Justice  Mar- 
shall) may  have  been  contemplated  and 
appreciated  when  the  act  was  passed,  and 
considered  as  over-balanced  by  the  par- 
ticular advantages  the  act  was  calculated 
to  produce.  U.  S.  v.  Fisher,  2  Cranch 
389,  2  U.  S.  (L.  ed.)  304.  Therefore  the 
sound  rule  expressed  in  Sturges  i'.  Crown- 
inshield,  4  Wheat.  202,  4  U.  S.  (L.  ed.) 
529 :  '  It  would  be  dangerous  in  the  ex- 
treme to  infer  from  extrinsic  circumstances 
that  a  case  for  which  the  words  of  an  in- 


strument expressly  provide  shall  be  ex- 
empted from  its  operation.  Where  words 
conflict  with  each  other,  where  the  different 
clauses  of  an  instrument  bear  upon  each 
other,  and  would  be  inconsistent  unless 
th«  natural  and  common  import  of  words 
be  varied,  construction  becomes  necessary, 
and  a  departure  from  the  obvious  meaning 
of  words  is  justifiable.  But  if,  in  any 
case,  the  plain  meaning  of  a  provision, 
not  contradicted  by  any  other  provision  in 
the  same  instrument,  is  to  be  disregarded, 
because  we  believe  the  framers  of  that  in- 
strument could  not  intend  what  they  say, 
it  must  be  one  in  which  the  absurdity  and 
injustice  of  applying  the  provision  to  tho 
case  would  be  so  monstrous  that  all  man- 
kind would,  without  hesita^on,  unite  in 
rejecting  the  application.' "  See  also  In 
re  Fixen,  (C.  C.  A.)    102  Fed.  295. 

1.  Folsom  r.  U.  S.,  160  U.  S.  127,  16 
S.  Ct.  222,  40  U.  S.  (L.  ed.)  363,  where 
the  court  said :  "  It  is  said  that  this  in- 
volves the  absurdity  that  convictions  for 
minor  offenses  are  ■  reviewable  on  a  second 
appeal,  while  convictions  for  capital  and 
infamous  crimes  are  not.  Doubtless  in 
some  cases  wher^  the  language  of  a  stat- 
ute leads  to  an  absurdity,  hardship,  or 
injustice,  presumably  not  intended,  a  con- 
struction may  be  put  upon  it  modifying 
the  meaning  of  the  words  so  as  to  carry 
out  the  real  intention,  but  where  the  in- 
tention is  plain  it  is  the  duty  of  the  court 
to  expound  the  statute  as  it  stands.  As 
far  as  Congress  went  in  conferring  this 
right  to  a  second  appeal,  the  intention  is 
clear  and  the  language  used  unambiguous. 
The  objection  really  is  that  Congress 
should  have  gone  farther  and  given  by 
this  act  a  second  review  in  this  court  in 
cases  of  convictions  of  capital  and  in- 
famous crimes  in  the  territories.  It  may 
be  that  there  was  an  oversight  in  that 
particular,  but  if  there  were,  we  certainly 
cannot  supply  it." 

2.  Harless  t\  U.  S.,  (C.  C.  A.)  88  Fed. 
102,  where  the  court  used  the  language 
quoted  in  the  text  in  speaking  of  Folsom 
V.  U.  S.,  160  U.  S.  127,  16  S.  Ct.  222,  40 
U.  S.  (L.  ed.)  363,  cited  in  the  preceding 
note.  The  foregoing  case  of  Harless  v.  U. 
S.,  (C.  C.  A.)  88  Fed.  102,  is  described 
supra,  §  71,  and  should  be  consulted  in 
tins  connection. 
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Hardship  or  Injustice 

74.  Language  susceptible  of  interpretation. —  When  endeavoring  to 
ascertain  the  intention  of  the  legislature  courts  are  justified,  under  some 
circumstances,  in  giving  weight  to  considerations  of  injustice  or  hardship 
that  may  arise  from  a  particular  construction  of  a  statute.^  The  terms 
employed  by  the  legislature  are  not  to  receive  an  interpretation  which  con- 
flicts with  acknowledged  principles  of  justice  if  another  sense,  consonant 
with  those  principles,  can  be  given  to  them.*  **  It  is  a  universal  rule  in 
the  exposition  of  statutes,''  said  Mr.  Justice  Davis,  **  that  the  intent  of 
the  law,  if  it  can  be  clearly  ascertained,  shall  prevail  over  the  letter,  and 


8.  Bate  Refrigerating  Go.  v.  Sulzberger, 
157  U.  S.  37,  15  S.  Ct.  608,  39  U.  S.  (L. 
ed.)  601;  Lau  Ow  Bew  v.  U.  S.,  144  U.  S. 
47,  12  S.  Ct.  617,  36  U.  S.  (L.  ed.)  340; 
Chew  Heong  v.  U.  S.,  112  U.  S.  555,  6  S. 
Ct.  255,  28  U.  S.  (L.  ed.)  770;  Ileyden- 
feldt  V.  Daney  Gold,  etc.,  Min.  Co.,  93  U.  S. 
638,  23  U.  S.  (L.  ed.)  995;  Rvan  c.  Carter, 
93  U.  S.  83,  23  U.  S.  (L.  ed.)  807;  Brough- 
ton  r.  Pensacola,  93  U.  S.  270,  23  U.  S. 
(L.  ed.)  896;  Farmers',  etc.,  Nat.  Bank  v. 
Bearing,  91  U.  S.  35,  23  U.  S.  (L.  ed.) 
196;  Carlisle  r.  U.  S.,  16  Wall.  153,  21 
U.  S.  (L.  ed.)  426;  Butz  r.  Muscatine,  8 
Wall.  681,  19  U.  S.  (L.  ed.)  490;  Pacific 
Ins.  Co.  V.  Soule,  7  Wall.  442,  19  U.  S. 
(L.  ed.)  96;  Marriott  v.  Brune,  9  How. 
634,  13  U.  S.  (L.  ed.)  282;  CarroH  f.  Car- 
roll, 16  How.  282,  14  U.  S.  (L.  ed.)  936; 
Wilson  r.  Rousseau,  4  How.  680,  11  U.  S. 
(L.  ed.)  1141;  Binney  v,  Chesapeake,  etc., 
Canal  Co.,  8  Pet.  212,  8  U.  S.  (L.  ed.) 
917;  U.  S.  V.  Heth,  3  Cranch  399,  2  U.  S. 
(L.  ed.)  479;  Adams  v.  Woods,  2  Cranch 
342,  2  U.  S.  (L.  ed.)  297;  In  re  Halsey 
Electric  Generator  Co.,  176  Fed.  825;  Cum- 
berland, etc.,  Tel.  Co.  v,  Kelly,  (C.  C.  A.) 
160  Fed.  316;  U.  S.  v.  Twenty  Boxes  of 
Com  Liquor,  123  Fed.  136,  affirmed  (C.  C. 
A.)  133  Fed.  910;  U.  S.  r.  Lee  Yung,  63 
Fed.  522;  Lee  Kan  t\  U.  S.,  (C.  C.  A.) 
62  Fed.  914;  Campbellsville  Lumber  Co.- 
r.  Hubbert,  (C.  C.  A.)  112  Fed.  723;  Mc- 
Clellan  r.  Pyeatt,  (CCA.)  66  Fed.  845; 
DurousseauV.  U.  S.,  6  Cranch  323,  3  U.  S. 
(L.  ed.)  232;  Partee  v.  Thomas,  27  Fed. 
429.  See  also  Folsom  t?.  U.  S.,  160  U.  S. 
127,  16  S.  Ct.  222,  40  U.  S.  (L.  ed.)  363; 
Knowlton  t\  Moore,  178  U.  S.  65,  20  S.  Ct. 
747,  44  U.  S.  (L.  ed.)  969;  In  re  Chap- 
man, 166  U.  S.  667,  17  S.  Ct.  677,  41  U.  S. 
(L.  ed.)   1154. 

4.  Hepburn  v.  Qriswold,  8  Wall.  607,  19 
U.  S.  (L.  ed.)  513;  Chinese  Laborers' 
Case,  13  Fed.  294;  U.  S.  v.  Stever,  222 
U.  S.  167,  32  S.  Ct.  51,  56  U.  S.  (L.  ed.) 
145;  Louisville,  etc.,  R.  Co.  v.  Mottley, 
219  U.  S.  467,  31  S.  Ct.  265,  65  U.  S.  (L. 
ed. )  297;  Jacobson  r.  Massachusetts,  197 
U.  S.  11,  25  S.  Ct.  358,  49  U.  S.  (L.  ed.) 
643;  U.  S.  V.  Atlantic  Coast  Line  Co.,  224 
Fed.  160;  Northern  Pac.  R.  C^o.  v.  U.  S.,  ' 
(C   C.   A.)    213   Fed.    162;    In  re  T.   II. 


Bunch  Co.,  180  Fed.  619;  Rodgers  V,  U.  S., 
(C  C  A.)  162  Fed.  346;  Cunard  Steam- 
ship Co.  V.  Stranahen,  134  Fed.  318;  Wolff 
V.  Choctaw,  etc,  R.  Co.,  133  Fed.  601; 
Hedden  r.  Iselin,  31  Fed.  266. 

"  The  statute  must  be  clear  and  un- 
equivocal which  imposes  upon  a  court  the 
duty  of  punishing  one  man  for  the  fault 
of  another."  U.  S.  r.  Two  Barrels  Whisky, 
(C  C  A.)  96  Fed.  481. 

"We  cannot  suppose  the  legislature  in- 
tended to  compel  the  payment  of  taxes 
twice,"  said  the  court  in  McHenry  t?.  Al- 
ford,  168  U.  S.  672,  18  S.  Ct.  242,  42  U.  S. 
(L.  ed.)  614,  where  it  was  held  that  a 
state  statute  providing  for  the  payment 
by  a  corporation  of  all  taxes  in  arrear  un- 
der a  prior  act  as  a  condition  for  the  ac- 
ceptance of  the  act  under  construction, 
implied  that  such  a  payment  should  also 
be  in  full  for  all  other  claims  for  taxes 
assessed  for  the  same  years. 

A  construction  of  an  act  of  Congress 
providing  compensation  for  clerks  of  courts 
which  "  results  in  reducing  compensation 
as  labor  increases  "  was  avoided  in  Butler 
V.  U.  S.,  23  Ct.  CI.  162. 

"It  is  not  in  matters  of  doubt  to  be 
admitted  that  the  legislature  requires  du- 
ties and  services  from  a  public  officer,  and 
yet  intends  to  take  from  him  the  compen- 
sation wliich  it  has  itself  deemed  a  fit 
compensation  therefor  under  like  circum- 
stances." Per  Justice  Story,  in  U.  S.  v. 
Bassett,  2  Story  402,  24  Fed.  Cas.  No. 
14,539. 

"A  law  that  would  require  the  citizen 
to  appear  in  his  own  proper  person  to  pay 
the  tax  on  his  land,  and  that  denied  to  his 
agents  and  his  creditors  the  right  to  pay 
such  tax,  would  be  such  a  departure  from 
the  known  purpose  and  object  of  revenue 
laws,  such  an  infringement  upon  the  well- 
established  rights  of  the  citizen,  and  so 
opposed  to  the  plain  and  obvious  dictates 
of  reason  and  justice,  that  nothing  but  the 
most  irresistible  language,  affirming  the 
one  proposition  and  expressly  excluding 
the  other,  would  induce  a  court  of  justice 
to  suppose  a  design  on  the  part  of  the  law- 
making power  to  effect  such  objects." 
Schenck  t?.  Peay,  21  Fed.  Cas.  Na  12,451. 
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this  is  especially  true  where  the  precise  words,  if  construed  in  their  ordi- 
nary sense,  would  lead  to  manifest  injustice.'"^  And  *'  where  it  can  be 
shown  that  a  government  has  once  adopted  a  certain  rule  of  justice  for  its 
conduct,  it  is  fair  to  infer  that  in  legislating  afterwards  upon  the  same 
subject,  it  intended  to  pursue  the  same  rule,  unless  the  contrary  shall  be 
clearly  expressed/'  •  A  state  statute  providing  for  the  levy  of  a  privilege 
tax  upon  sleeping-cars  run  wholly  within  the  state  was  limited  by  construc- 
tion to  a  single  privilege  tax  for  the  state,  since  if  each  county  through 
which  the  cars  ran  were  permitted  to  levy  such  a  tax,  according  to  the 
construction  contended  for,  it  would  be  *'  so  preposterous,  unjust,  and 
oppressive  ''  that  the  court  could  not  sanction  the  construction  **  unless 
forced  to  it  by  a  necessity  that  knows  no  denial. ' '  "^  An  act  of  Congress 
literally  authorizing  certain  suits  to  be  brought  '*  in  any  court  of  the 
United  States,'*  thereby  requiring  a  defendant  to  leave  his  home  and  travel 
thousands  of  miles,  it  may  be,  to  defend  the  suit,  was  construed,  in  view 
of  other  statutory  provisions,  not  to  confer  jurisdiction  except  on  courts 
of  the  district  of  which  the  defendant  was  an  inhabitant.®  In  the  con- 
struction of  a  highly  penal  statute  courts  are  disposed  to  give  effect  to  any 
fair  doubt  as  to  the  intention  to  punish  an  act  without  allegation  or  proof 
of  criminal  intent,  where  such  a  provision  would  be  repugnant  to  the 
sense  of  justice.® 

76.  Language  plain. —  But  where  the  language  of  the  statute  is  clear 
and  unambiguous  and  the  intention  plain,  it  is  tlie  duty  of  the  court  to 
expound  the  statute  as  it  stands,  even  if  the  consequence  is  a  hardship 
or  injustice.^®  '*  With  the  hardship  of  the  law,''  in.  a  plain  case,  *'  the 
court  has  nothing  to  do. "  ^*    The  act  of  dumping  mud  into  the  tidal  waters 

6.  Lionberger  v.  Bouse,  9  Wall.  475,  19  "It  is  not  for  the  courts  to  tamper  with 

U.  S.  (L.  ed.)  721.  the  words  of  a  statute,  or  by  a  strained 

"  Exceptions  may  be  presumed,  or  words  construction  of  legislative  enaclments,  the 

omitted  or  supplied  when  it  is  necessary  language  of  which  is  clear  and  explicit,  to 

to  accomplish   the  obvious  intent  of  the  accomplish    results    not    contemplated    by 

lawmaker  and  to  prevent  injustice  or  op-  Congress,"    Bate  Refrigerating  Go.  v.  Sulz- 

pression."    Davis  r.  Bohle,   (C.  C.  A.)   92  berger,  157  U.  S.  37,  15  S.  Ct.  608,  39  U.  S. 

Fed.  328.  (L.  ed.)  601. 

6.  U.  S.  V.  Heth,  3  Cranch  409,  2  U.  S.  "  The  statute  ought  not  to  be  given  an 
(L.  ed.)  479.  absurd  or  utterly  unreasonable  interpreta- 

7.  Gibson  County  v.  Pullman  Southern  tion  leading  to  hardship  and  injustice,  if 
Car  Co.,  42  Fed.  578.  any  other  interpretation  is  reasonably  pos- 

8.  U.  S.  V,  Crawford,  47  Fed.  561,  con-  .sible.  But  this  argument  is  a  dangerous 
struing  Rev.  Stat.  U.  S.,  §  2103.  one,  and  never  should  be  heeded  where  the 

9.  U.  S.  V.  Voorhees,  9  Fed.  328.  hardship  would  be  occasional  and  excep- 

10.  Ladew  r.  Tennessee  Copper  Co.,  179  tional.  It  would  be  better,  it  was  once 
Fed.  246;  U.  S.  v,  Voorhees,  9  Fed.  144;  said  by  Lord  Eldon,  to  look  hardship  in 
Folsom  t?.  U.  S.,  160  U.  S.  127,  16  S.  Ct.  the  face  rathtf  than  break  down  the  rules 
222,  40  U.  S.  (L.  ed.)  363;  U.  S.  r.  Alger,  of  law."  St.  Louis,  etc.,  R.  Co.  v.  Taylor, 
152  U.  S.  397,  14  S.  Ct.  635,  38  U.  S.  (L.  210  U.  S.  281,  28  S.  Ct.  616,  52  U.  S.  (L. 
ed.)  488;  Thornley  r.  U.  S.,  113  U.  S.  315,  ed.)    1061. 

5  S.  Ct.  491,  28  U.  S.  (L.  ed.)  999;  U.  S.  11.  U.  S.  r.  The  Cuba,  2  Hughes  490, 
V.  1,960  Bags  Coffee,  8  Cranch  405,  3  U.  S.  25  Fed.  Cas.  No.  14,898. 
(L.  ed.)  602;  Priestman  v.  U.  S.,  4  Dall.  "Except  in  the  scarcely  supposable  case 
30,  1  U.  S.  (L.  ed.)  727,  note;  Gray  v.  where  a  statute  sets  at  naught  the  plainest 
U.  S.,  (C.  C.  A.)  113  Fed.  216;  In  re  precepts  of  morality  and  social  obliga- 
Rouse,  (C.  C.  A.)  91  Fed.  101 ;  In  re  Fixen,  tion,  courts  must  give  effect  to  the  clearly 
(C.  C.  A.)  102  Fed.  298;  Edison  Electric  ascertained  legislative  intent,  if  not  re- 
Light  Co.  V,  U.  S.  Electric  Lighting  Co.,  pugnant  to  the  fundamental  law  ordained 
35  Fed.  138;  U.  S.  t?.  Webber,  1  Gall.  396,  in  the  Constitution."  Hepburn  r.  Griswold, 
28  Fed.  Cas.  No.  16,656;  21  Op.  Atty.-Gen.  8  Wall.  607,  19  U.  S.  (L.  ed.)  513. 
292;  20  Op.  Atty.-Gen.  672;  21  Op.  Atty.-  "  We  are  not  at  liberty  to  reject  words 
^18.  which  are  sensible  in  the  place  where  they 
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of  the  Hudson  river  at  a  point  sixty  miles  above  New  York  was  held  to  be 
embraced  in  the  condemnation  of  a  federal  statute  prohibiting  the  dis- 
charge of  mud  '*  in  the  tidal  waters  of  the  harbor  of  New  York,  or  its 
adjacent  tributary  waters,"  despite  an  argument  as  to  the  harshness  of 
a  statute  containing  so  comprehensive  a  condemnation  of  acts  the  doing 
of  which  could,  it  "was  urged,  work  no  harm  to  the  harbor.  The  court  said 
it  might  well  be  that  Congress  was  satisfied  that  the  only  way  to  preserve 
the  harbor  and  waterways  was  by  legislation  of  a  drastic  character.^*  And 
in  another  case  where  it  was  urged  in  vain  that  explicit  provisions  of  a 
statute  should  be  controlled  by  the  apparent  injustice  of  a  literal  construc- 
tion the  court  said:  **  Different  minds  may  entertain  different  views  of 
the  policy  of  the  same  statute  and  of  the  equity  or  hardship  of  its  applica- 
tion to  a  given  case  coming  within  its  terms.  In  the  opinion  of  one  judge 
the  hardship  which  would  result  from  the  operation  of  the  law  in  a  certain 
case  might  be  so  great  as  to  lead  him  to  the  conclusion  that  the  legislature 
could  not  have  intended  the  law  to  apply  to  that  case ;  while  another  judge 
might  hold  that  a  precisely  similar  case  came  clearly  within  the  operation 
of  the  law,  either  on  account  of  his  failure  to  recognize  any  such  hardship, 
or  because,  recognizing  the  hardship,  he  might  still  be  of  opinion  that  the 
legislature  intended  the  law  to  be  uniform  in  its  operation.'***  If  a 
statute  of  limitations  operates  with  apparent  hardship  on  a  creditor  in 
some  cases,  courts  cannot  add  to  the  statute  an  exception  in  his  favor  which 
the  legislature  has  not  seen  fit  to  provide.*'* 

Distinction  without  Difference 

76.  In  general. —  When  the  legislature  has  clearly  laid  down  a  rule  for 
one  class  of  cases,  it  is  not  readily  to  be  supposed  that  in  its  choice  of  words 
and  phrases,  or  in  the  enactment  of  various  provisions  in  the  same  act, 
it  has  prescribed  a  different  rule  for  another  class  of  cases  within  the  same 
reason  as  the  first ;  a  construction  which  will  avoid  such  senseless  discrimi- 
nation should  be  adopted  where  the  meaning  of  the  statute  as  evidenced 
by  its  language  is  debatable.  This  is  simply  the  general  principle  that 
all  statutes  should  receive  a  reasonable  construction  stated  in  more  con- 
crete form,  and  it  is  applied  with  great  persuasiveness  in  very  many  cases.**^ 
Courts  should  strive  to  avoid  imputation  of  a  design  to  distinguish  between 


occur,  merely  because  they  may  be  thought 
In  gome  cases  to  impose  a  hardship."  Per 
Justice  Story,  in  Pennock  v.  Dialogue,  2 
Pet.  21,  7  U.  S.  (L.  ed.)  327. 

In  U.  S.  V,  Clark,  46  Fed.  657,  where 
it  was  held  that  the  federal  statute  punish- 
ing the  crime  of  murder,  and  not  the  Ore- 
ffon  statute,  was  in  force  in  Alaska,  the 
court  said :  "  However  harsh  it  may  seem 
to  apply  to  Alaska,  with  its  large  popula- 
tion of  imcivilized  natives,  the  law  of 
1790  making  murder  under  all  circum- 
stances a  capital  crime;  however  strongly 
the  punishments  for  crime,  such  as  mur- 
der, rape,  arson,  piracy,  and  the  like,  con- 
trast with  the  more  humane  punitive 
legislation  of  states  and  territories  —  it  is 
difficult  to  see  wherein  the  United  States 
law  is  locally  inapplicable  to  this  district.*' 

"  If  the  true  construction  "  of  a  statute 
"  has    been    followed    with    harsh    conse- 


quences, it  cannot  influence  the  courts  in 
administering  the  law.  The  responsibil- 
ity for  the  justice  or  wisdom  of  legislation 
rests  with  Congress,  and  it  is  the  province 
of  the  courts  to  enforce,  not  to  make,  the 
laws."  U.  S.  V.  Detroit  First  Nat.  Bank, 
234  U.  S.  245,  34  S.  Ct.  846,  68  U.  S.  (L. 
ed.)  1298. 

.    12.  U.  S.  V,  The  Sadie,  41  Fed.  396. 
18.  In  re  Stevenson,  94  Fed.  118. 

14.  Amy  t?.  Watertown,  130  U.  S.  320, 
9  S.  Ct.  537,  32  U.  S.  (L.  ed.)  953,  where 
a  creditor's  claim  was  held  barred -by  the 
statute  although  the  debtor  had  evaded 
service  of  process  for  the  express  purpose 
of  securing  the  benefit  of  the  statute. 

15.  Plummer  r.  U.  S.,  224  U.  S.  137,  32 
S.  Ct.  467,  56  U.  S.  (L.  ed.)  697;  Hertz 
V.  Woodman,  218  U.  S.  205,  30  S.  Ct.  621, 
54  U.  S.  (L.  ed.)  1001;  Reagan  v,  U.  8., 
182  U.  S.  425,  21  S.  Ct.  842,  45  U.  S.  (L. 
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cases  upon  **  a  course  of  reasoning  too  unsubstantial  and  too  finely  drawn 
for  the  regulation  of  human  action.*'*®  Thus,  Chief  Justice  Marshall 
found  insuperable  difficulty  in  attributing  to  Congress  an  intention  to 
confer  on  the  Supreme  Court  appellate  jurisdiction  over  judgments  ren- 
dered by  a  district  court  sitting  as  a  district  court,  and  over  judgments 
rendered  by  a  circuit  court,  as  it  had  clearly  done,  and  at  the  same  time  to 
deny  such  jurisdiction  over  judgments  rendered  by  a  district  court  exer- 
cising circuit  court  powers,  it  being  demonstrated  that  Congress  made  no 
distinction  in  the  judgments  from  their  nature  and  character.*''  The  court 
refused  to  believe  that  Congress  intended  to  deny  to  federal  revenue  officers 
when  sued  in  state  courts  for  amounts  exceeding  five  hundred  dollars  the 
benefit  of  provisions  for  removal  of  such  cases  to  the  federal  courts,  where 
the  right  of  removal  was  confessedly  accorded  to  them  when  sued  for  less 
than  that  sum.***  And  where  a  fine  or  forfeiture  under  a  penal  statute 
may  be  recovered  by  an  action  of  debt  as  well  as  by  information,  to  declare 
that  an  information  was  barred  while  an  action  of  debt  was  left  without 
limitation  would  convict  the  legislature  of  unaccountable  capriciousness  on 
the  subject,  not  to  be  presumed.*^  So  it  was  deemed  inconceivable  that 
the  legislature  intended  a  distinction  in  a  remedial  statute  whereby  an 
unacknowledged  deed  or  one  improperly  acknowledged,  if  recorded  the 
required  length  of  time,  should  be  admissible  in  evidence  by  a  certified 
copy  of  the  record,  without  proof  of  the  execution  of  the  original  instru- 
ment, -while  an  original  deed  properly  acknowledged  and  recorded  for  the 
same  time  should  not  be  admissible  without  proof  of  its  execution.^ 


ed.)  1162;  Blagge  v.  Balch,  162  U.  S.  461, 
16  S.  Ct.  853,  40  U.  S.  (L.  ed.)  1032;  Tal- 
bott  V.  Silver  Bow  County,  139  U.  S.  443, 
11  S.  Ct.  594,  35  U.  S.  (L.  ed.)  210;  Rice 
V.  U.  S.,  122  U.  S.  611,  7  S.  Ct.  1377,  30 
U.  S.  (L.  ed.)  793,  affirming^ 21  Ct.  CI. 
413;  Rvan  v.  Carter,  93  U.  S.  83,  23  U.  S. 
(L.  ed.')  807;  U.  S.  v.  Anderson,  9  Wall. 
71,  19  U.  S.  (L.  ed.)  615;  Moore  v.  Ameri- 
can Transp,  Co.,  24  How.  36,  16  U.  S.  (L. 
ed.)  674;  U.  S.  v.  Gear,  3  How.  130,  11 
U.  S.  (L.  ed.)  523;  Carroll  v.  Carroll,  16 
How.  275,  14  U.  S.  (L.  ed.)  936;  U.  S.  v. 
Babbit,  1  Black  55,  17  U.  S.  (L.  ed.)  94; 
U.  S.  17.  North  Carolina  State  Bank,  6  Pet. 
38,  8  U.  S.  (L.  ed.)  308;  Wayman  t?. 
Southard,  10  Wheat.  29,  6  U.  S.  (L.  ed.) 
253;  Faw  f.  Marsteller,  2  Cranch  25,  2 
U.  S.  (L.  ed.)  191;  Wilson  r.  Mason,  1 
Cranch  102,  2  U.  S.  (L.  ed.)  30;  Thurber 
f.  Miller,  (C.  C.  A.)  67  Fed.  378;  Partee 
r.  Thomas,  27  Fed.  429. 

In  the  Interstate  Commerce  Act  of  1887, 
24  Stat,  at  L.  379,  c.  104,  §  22,  provided 
that  nothing  in  the  act  should  apply  to 
**  the  issuance  of  mileage,  excursion  or 
commutation  tickets,"  thus  allowing  a  car- 
rier to  make  reduced  rates  on  such  tickets. 
In  construing  that  provision  Judge  Jack- 
son said :  "  Section  22  should  be  regarded 
as  a  legislative  declaration  that  not  merely 
milesige  and  excursion,  but  passenger 
tickets  generally,  based  upon  the  commu- 
tation principle  of  conceding  a  reasonable 
deduction  from  regular  local  rates  in  con- 
sideration of  the  frequency  or  quantity  of 


the  traffic,  if  reasonable  and  just  in  their 
charges,  did  not  come  within  the  evils  so 
to  be  remedied.  To  contend  that  a  *  party- 
rate  '  ticket  to  ten  or  more  persons  travel- 
ing together  on  a  single  ticket  at  reduced 
rates  per  mile  does  not  come  within  the 
reason  or  principle  of  commutation  tickets, 
which  are  generally  issued  for  only  one 
way,  because  generally  needed  for  only  one 
direction,  while  admitting,  as  counsel  for 
complainant  does,  that  a  roundtrip  ticket 
for  ten  or  more  persons,  traveling  together 
at  the  same  reduced  rate,  would  be  con- 
sidered as  coming  within  the  meaning  of 
a  commutation  ticket  as  explained  by  com- 
plainant's expert  witnesses,  is  drawing  a 
distinction  without  any  substantial  dif- 
ference. It  rests  upon  no  reasoning,  in- 
volves no  public  policy  or  convenience,  and 
is  altogether  too  narrow  and  refined,  to 
suppose  that  Congress  intended  to  make 
any  such  nice  discriminations  in  the  lan- 
guage employed  to  express,  in  a  general 
way,  what  the  law  was  hitended  not  to 
prevent."  Interstate  Commerce  Commis- 
sion V.  Baltimore,  etc.,  R.  Co.,  43  Fed.  45. 

16.  Per  Chief  Justice  Marshall,  in  Faw 
V.  Marsteller,  2  Cranch  25,  2  U.  S.  (L.  ed.) 
191. 

17.  Durousseau  v.  U.  S.,  6  Cranch  307, 
3  U.  S.  (L.  ed.)  232. 

18.  Venable  v.  Richards,  105  U.  S.  636, 
26  U.  S.   (L.  ed.)   1196. 

19.  Adams  v.  Woods,  2  Cranch  341,  2 
U.  S.  (L.  ed.)  297. 

20.  Rigney  v.  Plaster,  88  Fed.  686. 
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77.  Criminal  case. —  The  presumption  that  the  lawmaker  has  not  drawn 
distinctions  where  there  is  no  rational  difference  may  be  applied,  but  per- 
haps with  caution,  in  criminal  cases.  The  words  **  high  seas  '*  in  an  act  of 
Congress  providing  for  the  punishment  of  certain  assaults  committed  on 
board  any  vessel  **  upon  the  high  seas  "  or  **  in  any  river,  haven,  basin, 
or  bay  within  the  admiralty  jurisdiction  of  the  United  States  and  out  of 
the  jurisdiction  of  any  particular  state  *'  were  applied  to  the  open  unin- 
closed  waters  of  the  Great  Lakes  between  which  the  Detroit  river  is  a  con- 
necting stream.  **  If  they  be  considered  as  not  thus  applying,*'  said 
Mr.  Justice  Field,  **  it  is  difficult  to  give  any  force  to  the  rest  of  the  statute 
without  supposing  that  Congress  intended  to  provide  against  violence  on 
board  of  vessels  in  navigable  rivers,  havens,  creeks,  basins,  and  bays,  with- 
out the  jurisdiction  of  any  particular  state,  and  intentionally  omitted  the 
much  more  important  provision  for  like  violence  and  disturbance  on  vessels 
upon  the  Great  Lakes.  All  vessels  in  any  navigable  river,  haven,  creek, 
basin,  or  bay  of  the  lakes,  whether  within  or  without  the  jurisdiction  of 
any  particular  state,  would  sometimes  find  their  way  upon  the  waters  of 
the  lakes,  and  it  is  not  a  reasonable  inference  that  Congress  intended  that 
the  law  should  apply  to  offenses  only  on  a  limited  portion  of  the  route  over 
which  the  vessels  were  expected  to  pass,  and  that  no  provision  should  be 
made  for  such  offenses  over  a  greater  distance  on  the  lakes.*'**  On  the 
other  hand,  an  act  of  Congress  punishing  any  person  who  should  **  commit 
manslaughter  on  the  high  seas  "  was  held  not  to  extend  to  the  tidal  waters 
of  a  river  about  half  a  mile  wide,  and  in  the  interior  of  a  foreign  country ; 
and  replying  to  the  suggestion  of  **  the  extreme  improbability  that  Con- 
gress could  have  intended  to  make  those  differences  with  respect  to  place 
which  their  words  import  ' '  Chief  Justice  Marshall  said :  *  *  We  admit  that 
it  is  extremely  improbable.  But  probability  is  not  a  guide  which  a  court, 
in  construing  a  penal  statute,  can  safely  make.  We  can  conceive  no  reason 
why  other  crimes  which  are  not  comprehended  in  this  act  should  not  be 
punished.  But  Congress  has  not  made  them  punishable,  and  this  court 
cannot  enlarge  the  statute."** 

78.  Statute  unambi^fuous. — Where  by  language  perfectly  clear  the  legis- 
lature has  distinguished  between  two  classes  of  cases,  without  any  apparent 
reason,  '*  it  is  sufficient  to  say  that  it  has  clearly  done  so."  **  And  **  it  is 
not  for  the  courts  to  vindicate  the  wisdom  of  laws  which  it  is  their  duty  to 
administer  "  by  departing  from  the  plain  language  of  the  statute  and  specu- 
lating on  probabilities  of  intention.**  Thus,  in  construing  a  tariff  act. 
Chief  Justice  Marshall  said :  **  Where  the  legislature  distinguishes  between 
different  objects,  and  in  imposing  a  duty  on  them  evidences  a  will  to  charge 
them  in  different  situations,  it  is  not  for  the  court  to  beat  down  these  dis- 
tinctions on  the  allegation  that  they  are  capriciously  made,  and  therefore 
to  be  disregarded.  It  is  the  duty  of  the  court  to  discover  the  intention  of 
the  legislature,  and  to  respect  that  intention. ' '  **  Though  an  act  of  Con- 
gress allowed  longevity  pay  to  retired  officers  of  the  army,  retired  officers 

21.  U.  S.  V.  Rodgera,  150  U.  S.  261,  14  28.  Thornley  v.  U.  S.,  113  U.  S.  816,  5 
S.  Ct.  109,  37  U.  S.  (L.  ed.)  1071,  Justices      S.  Ct.  491,  28  U.  S.  (L.  ed.)  999. 

Gray  and  Brown  dissenting.    To  the  same  24.  In  re  Drake,    114   Fed.   232;   Mer- 

eflfect  see  U.  S.  v.  Salem,  235  U.  S.  237,  35  chants'  Ins.  Co.  t\  Ritchie,  5  Wall.  545,  18 

S.Ct.  51,  59  U.  S.  (L.  ed.)  210.  U.  S.  (L.  ed.)  540. 

22.  U.  S.  V.  Wiltberger,  5  Wheat.  105,  6  25.  Pennington  v.  Coxe,  2  Cranch  59,  2 
U.  S.  (L.  ed.)  37.  U.  S.  (L.  ed.)   199. 
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of  the  navy  could  not  claim  longevity  pay  under  an  act  omitting  them 
from  the  class  entitled  to  it.  **  We  are  not  called  on  to  explain,"  said  the 
court,  '*  why  Congress  should  apply  one  rule  to  the  ofl&cers  of  the  army  and 
another  to  the  officers  of  the  navy. ' '  ^^  And  in  a  case  where  a  state  statute 
required  all  contracts  made  by  cities  **  of  the  second  class,"  so  called,  to 
be  countersigned  by  the  comptroller,  while  contracts  made  by  cities  **  of 
the  first  class  "  were  so  to  be  countersigned  only  when  made  by  the  board 
of  public  works,  it  was  held  that  an  uncountersigned  contract  of  a  city  of 
the  second  class,  though  not  made  by  its  board  of  public  works,  was  invalid. 
While  confessing  its  inability  to  understand  why  the  legislature  made  the 
distinction  in  respect  of  the  necessity  of  countersigning,  **  it  is  not  our 
duty,"  said  the  court,  **  because  we  cannot  perceive  the  reason,  to  say  that 
the  legislature  had  no  reason. ' '  ^'^  Even  a  curative  act,  entitled  on  general 
principles  to  a  liberal  construction,  which  validated  certain  deeds  proved 
**  by  one  or  more  of  the  subscribing  witnesses  thereto,  in  any  court  of 
record,  or  before  any  judge  of  the  superior  courts  of  the  state,"  was  held 
not  to  impart  validity  to  a  deed  proved  only  by  the  acknowledgment  of  the 
grantor;  although  it  was  conceded  that  the  legislature  probably  intended 
otherwise.^ 

Ultra  Vires  Operation 

79.  Extraterritorial  effect. —  However  general  and  comprehensive  the 
phrases  used  in  a  statute  may  be,  they  should  always  be  restricted  in  con- 
struction to  places  and  persons  within  the  authority  and  jurisdiction  of 
the  legislature.^**^  **  It  is  so  unusual,"  said  Chief  Justice  Marshall,  **  for  a 
legislature  to  employ  itself  in  framing  rules  which  are  to  operate  only  on 
contracts  made  without  their  jurisdiction  that  courts  can  never  be  justified 
in  putting  such  a  construction  on  their  words,  if  they  admit  of  any  other 
interpretation  which  is  rational  and  not  too  much  strained;"  and  accord- 
ingly an  exception  in  a  state  statute  of  limitations  in  favor  of  transactions 
between  parties  **  which  are  not  residents  within  this  province  "  was 
applied  to  dealings  between  a  nonresident  creditor  and  a  resident  debtor.*® 
General  words  used  in  the  patent  laws  are  not  construed  to  extend  the 


26.  Thornley  t?.  U.  S.,  113  U.  S.  915,  5 
S.  Ct.  491,  28  U.  S.  (L.  ed.)  999. 

27.  Superior  r.  Norton,  (C.  C.  A.)  63 
Fed.  365,  where  the  court  continued :  "  The 
power  was  lodged  with  the  legislature  to 
make  the  distinction,  and  it  is  not  within 
our  province  to  give  to  the  language  em- 
ployed a  restricted  meaning  in  the  case 
of  cities  of  the  second  class  because  the 
legislature  failed  to  give  the  same  power 
and  impose  the  same  restriction  upon  its 
exercise  in  the  case  of  cities  of  the  first 
class.  We  have  no  more  right  to  restrict 
the  language  employed  in  the  other  case. 
We  can  only  say,  ' Ha  soripta  eat*  and 
give  to  the  language  employed  its  natural 
meaning." 

28.  Denn  v.  Reid,  10  Pet.  627,  9  U.  S. 
(L.  ed.)  519,  where  Justice  McLean  said: 
"  We  are  unable  to  say  why  the  benefits 
of  this  statute  were  given  to  those  who 
held  under  deeds  proved  by  the  subscrib- 
ing witnesses,  and  withheld  from  those 
whose  deeds  were  proved  by  the  acknowl- 


edgment of  the  grantor.  In  most  cases, 
if  not  in  all,  proof  of  acknowledgment 
would  be  deemed  more  satisfactory  than 
by  witnesses;  but  the  legislature  having 
made  a  distinction  betw^een  the  cases, 
whether  it  was  intentional  or  not,  reason- 
able of  unreasonable,  the  court  are  bound 
by  the  clearly  expressed  language  of  the 
act." 

29.  American  Banana  Co.  v.  United 
Fruit  Co.,  213  U.  S.  347,  29  S.  Ct.  511, 
53  U.  S.  (L.  ed.)  826;  The  Apollon,  9 
Wheat.  370,  6  U.  S.  (L.  ed.)  111.  See 
also  Young  v.  Alexandria  Bank,  4  Cranch 
397,  2  U.  S.  (L.  ed.)  655;  Suydam  r. 
Broadnax,  14  Pet.  67,  10  U.  S.  (L.  ed.) 
357. 

30.  Bond  r.  Jay,  7  Cranch  350,  3  U.  S. 
(L.  ed.)  367,  where  the  court  said:  "The 
words  *  which  are  not  residents  *  refer,  it 
is  said,  to  both  parties,  plaintiff  and  de- 
fendant. They  comprehend  all  the  persons 
previously  enumerated.  Let  this  be  con- 
ceded.    Then  read  the  exception  as  if  the 
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patentee's  right  of  property  and  exclusive  use  beyond  the  limits  of  the 
United  States.^*  An  act  of  Congress  forbidding  advances  of  wages  to 
seamen  is  not  applicable  to  the  shipment  of  seamen  in  foreign  ports.^ 
The  act  of  Congress  which  subjected  to  the  operation  of  state  laws  original 
packages  of  intoxicating  liquors  transported  into  the  state  ^  was  limited 
by  construction  to  such  goods  as  had  been  delivered  to  the  consignee,  since 
a  contrary  construction  would  give  to  the  laws  of  the  state  extraterritorial 
operation.**  And  a  state  statute  imposing  personal  liability  on  directors 
of  a  corporation  who  fail  to  perform  certain  acts  must  be  presumed  to 
require  the  acts  to  be  done  within  the  state,  unless  it  is  otherwise  clearly 
provided.**^ 

80.  Uncoiustitutionality. —  **  No  canon  of  construction  is  better  estab- 
lished or  more  universally  observed  than  this,  that  if  a  statute  will  bear 
two  constructions,  one  within  and  the  other  beyond  the  constitutional  power 
of  the  lawmaking  body,  the  courts  should  adopt  that  which  is  consistent 
with  the  Constitution,  because  it  is  to  be  presumed  that  the  legislature 
intended  to  act  within  the  scope  of  its  authority. ' '  *®  Accordingly  a  state 
statute  must  be  interpreted  so  as,  if  possible,  to  make  it  consistent  with  the 
istate  and  federal  constitutions  and  with  valid  acts  of  Congress.*''  The 
principle  has  more  than  ordinary  influence  in  cases  where  the  federal 
courts  are  asked  to  overthrow  revenue  laws  of  a  state.***  And  a  state 
statute  may  be  presumed  to  have  been  enacted  in  view  of  prior  decisions  of 
the  United  States  Supreme  Court  prescribing  constitutional  limits  for 
legislation  on  the  precise  subject  of  the  statute.^  Mr.  Justice  Story,  speak- 
ing for  the  Supreme  Court  in  an  early  case,  said  that  if  an  act  of  Congress 
**  admits  of  two  interpretations,  one  of  which  brings  it  within  and  the  other 


word  *  both '  or  *  all '  were  inserted,  yet 
it  will  bear  the  same  construction  without 
as  with  either  of  those  words,  and  the  sub- 
ject-matter of  the  law  so  clearly  requires  ' 
this  interpretation  that  the  court  thmk  it 
may  be  made." 

31.  Brown  v.  Duchesne,  19  How.  183,  16 
U.  S.  (L.  ed.)  696. 

32.  The  State  of  Maine,  22  Fed.  734. 

33.  Act  of  August  8,  1890,  26  Stat,  at 
L.  313,  c.  728. 

34.  Rhodes  f.  Iowa,  170  U.  S.  412,  18 
S.  Ct.  664,  42  U.  S.  (L.  ed.)   1088. 

36.  Tabor  v.  Commercial  Nat.  Bank,  (G. 
C.  A.)  62  Fed.  383. 

36.  Per  Mr.  Justice  Pitney,  delivering 
the  opinion  of  the  court  in  St.  Louis 
Southwestern  R.  Co.  t?.  Arkansas,  235  U. 
S.  350,  35  S.  Ct.  99,  69  U.  S.  (L.  ed.)  265. 

"  We  must  not  overlook  certain  prin- 
ciples of  constitutional  construction,  long 
ago  established  and  steadily  adhered  to, 
which  preclude  a  judicial  tribunal  from 
holding  a  legislative  enactment,  federal 
or  state,  unconstitutional  and  void,  unless 
it  be  manifestly  so."  Halter  v.  Nebraska, 
205  U.  S.  34,  27  S.  Ct.  419,  61  U.  S.  (L. 
ed.)  696. 

See  §  146  as  to  implied  repeal  of  statute 

bv  constitution. 

'37.  Gray  r.  Taylor,  227  U.  S.  51.  33  S. 

Ct.  199,  57  U.  S.    (L.  ed.)    413;  Kniorhts 

Templars',  etc.,  Life  Indemnity  Co.  t*.  Jar- 


man,  187  U.  S.  197,  23  S.  Ct.  108,  47  U.  S. 
(L.  ed.)  139;  Presser  v.  Illinois,  116  U.  S. 
269,  6  S.  Ct.  580,  29  U.  S.  (L.  ed.)  615; 
Grenada  County  r.  Brogden,  112  U.  S.  268, 
5  S.  Ct.  125,  2«  U.  S.  (L.  ed.)  704;  St. 
Louis  Nat.  Bank  v.  Papin,  4  Dill.  32,  21 
Fed.  Gas.  No.  12,239.  See  also  Callaway 
County  t'.  Foster,  93  U.  S.  671,  23  U.  S. 
(L.  ed.)  911;  Loeb  v.  Columbia  Tp.,  179 
U.  S.  489,  21  S.  Ct.  174,  46  U.  S.  (L.  ed.) 
280;  Murray  r.  Gibson,  15  How.  423,  14 
U.  S.  (L.  ed.)  765;  Pabst  Brewing  Co.  r. 
Crenshaw,  120  Fed.  144,  atHrmed  198  U.  S. 
17,  26  S.  Ct.  552,  49  U.  S.  (L.  ed.)  925; 
Crowther  v.  Fidelity  Ins.,  etc.,  Co.,  (C.  C. 
A.)  85  Fed.  41;  Baltimore,  etc.,  R.  Co.  r. 
Jefferson  County,  29  Fed.  308;  Sohn  v. 
Waterson,  17  Wall.  599,  21  U.  S.  (L.  ed.) 
737;  The  Queen,  93  Fed.  834;  United 
Mines  Co.  v.  Hatcher,  (C.  C.  A.)  79  Fed. 
517;  National  Bank  of  Commerce  v,  Rieth- 
mann,  (C.  C.  A.)  79  Fed.  682;  Banks  r. 
Manchester,  23  Fed.  146. 

"The  courts  of  the  United  States  are 
very  reluctant  to  place  upon  a  state  stat- 
ute any  construction  which  will  bring  it 
into  conflict  with  a  statute  of  the  United 
States  and  therefore  render  it  void."  Per 
McCrarv,  J.,  in  Davenport  Nat.  Bank  r. 
Mittelbuscher,  16  Fed.  227. 

38.  St.  Louis  Nat.  Bank  v,  Papin,  4  Dill. 
32,  21  Fed.  Cas.  No.  12,239. 

39.  Banks  t*.  Manchester,  23  Fed.  145. 
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presses  it  beyond  the  constitutional  authority  of  Congress,  it  will  become 
our  duty  to  adopt  the  former  construction,  because  a  presumption  never 
ought  to  be  indulged  that  Congress  meant  to  exercise  or  usurp  any  uncon- 
stitutional authority,  unless  that  conclusion  is  forced  upon  the  court  by 
language  altogether  unambiguous.*''*^  Especially  should  this  rule  be 
observed  in  the  interpretation  of  a  penal  statute  enacted  by  Congress  relat- 
ing to  offenses  upon  the  border  line  of  the  national  jurisdiction.^^  But 
where  the  language  of  a  statute  is  plain  and  unambiguous,  courts  are  not 
at  liberty  to  look  outside  of  it  for  some  specious  meaning  or  import  that 
may  impart  validity  to  it  when  assailed  for  palpable  violation  of  the 
Constitution.^* 


Imputation  of  Bad  Faith  to  State  or  United  States 

81.  Generally;  violation  of  international  law. —  A  state  statute  or  an 
act  of  Congress  will,  if  possible,  be  construed  so  as  not  to  convict  the  state 
or  the  United  States  of  a  breach  of  good  f  aith.*^  In  construing  the  act  of 
Congress  of  1800,  providing  for  suspension  of  intercourse  between  the 
United  States  and  France,  Chief  Justice  Marshall  said  that  **  an  act  of 
Congress  ought  never  to  be  construed  to  violate  the  law  of  nations,  if  any 
other  possible  construction  remains,  and  consequently  can  never  be  con- 


40.  U.  S.  V.  Coombs,  12  Pet.  76,  9  U.  S. 
(L.  ed.)  1004.  To  the  same  effect  Union 
Pac.  R.  Co.  V.  Laramie  Stock  Yards  Co., 
231  U.  S.  190,  34  S.  Ct.  101,  58  U.  S.  (L. 
ed.)  179;  El  Paso,  etc.,  R.  Co.  f.  Gutier- 
rez, 215  U.  S.  87,  30  S.  Ct.  21,  54  U.  S. 
(L.  ed.)  106;  Martin  r.  District  of  Co- 
lumbia, 205  U.  S.  135,  27  S.  Ct.  440,  51 
U.  S.  (L.  ed.)  743;  The  Japanese  Immi- 
grant Case,  189  U.  S.  86,  23  S.  Ct.  611, 
47  U.  S.  (L.  ed.)  721;  U.  S.  v.  Central 
Pac.  R.  Co.,  118  U.  S.  235,  6  8.  Ct.  1038, 
30  U.  S.  (L.  ed.)  173;  Austin  v.  U.  S.,  155 
U.  S.  425,  16  S.  Ct.  167,  39  U..  S.  (L.  ed.) 
206;  Carlisle  v.  U.  S.,  16  Wall.  153,  21 
U.  S.  (L.  ed.)  426;  Sewing  Mach.  Com- 
panies* Case,  18  WaU.  586,  21  U.  S.  (L. 
ed.)  914;  Plummer  v.  Northern  Pac.  R. 
Co.,  152  Fed.  206;  McNally  f.  Field,  119 
Fed.  445;  Connecticut  v.  Gould,  34  Fed. 
319;  U.  S.  t?.  Barnaby,  51  Fed.  23;  Dows 
f.  Elmwood,  34  Fed.  116;  Singer  Mfg.  Co. 
V.  McCoUock,  24  Fed.  668. 

"  It  is  but  a  decent  respect  to  the  wis- 
dom, the  integrity,  and  the  patriotism  of 
the  legislative  body,  by  which  any  law  is 
passed,  to  presume  in  favor  of  its  validity, 
until  its  violation  of  the  Constitution  is 
proven  beyond  all  reasonable  doubt.  This 
has  always  been  the  language  of  this  court, 
when  that  subject  has  called  for  its  de- 
cision; and  I  know  that  it  expresses  the 
honest  sentiments  of  each  and  every  mem- 
ber of  this  bench."  Per  Justice  Washing- 
ton in  Ogden  r.  Saunders,  12  Wheat.  270, 
6  U.  S.  (L.  ed.)  606. 

Explaining  this  maxim,  Mr.  Justice 
White  in  U.  S.  v.  Delaware,  etc.,  Co.,  213 
U.  S.  366,  29  S.  Ct.  527,  53  U.  S.  (L.  ed.) 
836,  said:     "  Unless  this  rule  oe  considered 


as  meaning  that  our  duty  is  to  first  decide 
that  a  statute  is  unconstitutional  and  then 
proceed  to  hold  that  such  ruling  was  un- 
necessary because  the  statute  is  susceptible 
of  a  meaning,  which  causes  it  not  to  be 
repugnant  to  the  Constitution,  the  rule 
plainly  must  mean  that  where  a  statute 
is  susceptible  of  two  constructions,  by  one 
of  which  grave  and  doubtful  constitutional 
questions  arise  and  by  the  other  of  which 
such  questions  are  avoided,  our  duty  is  to 
adopt  the  latter." 

And  Congress  is  presumed  to  legislate 
on  a  subject  with  full  knowledge  of  the 
United  States  Supreme  Court  decisions 
marking  out  the  constitutional  limitations 
on  its  power  to  legislate  with  reference  to 
that  subject.  Lincoln  v.  U.  S.,  202  U.  S. 
484,  26  S.  Ct.  728,  50  U.  S.  (L.  ed.)   1117. 

41.  U.  S.  V.  Seaman,  23  Fed.  884;  U.  S. 
r.  Campbell,  16  Fed.  233. 

42.  McDonald  v.  Southern  Express  Co., 
134  Fed.  282;  Fay  v.  Springfield,  94  Fed. 
421.  See  also  Minnesota  i*.  Barber,  136 
U.  S.  319,  10  S.  Ct.  862,  34  U.  S.  (L.  ed.) 
455;  Trade-Mark  Cases,  100  U.  S.  98,  25 
U.  S.  (L.  ed.)  550. 

43.  Misspuri,  etc.,  R.  Co.  v.  U.  S.,  235 
U.  S.  37,  35  S.  Ct.  6,  59  U.  S.  (L.  ed.)  116; 
Red  Rock  r.  Henry,  106  U.  S.  604,  1  S.  Ct. 
434,  27  U.  S.  (L.  ed.)  251;  Ketchum  v. 
St.  Louis,  101  U.  S.  315,  25  U.  S.  (L.  ed.) 
999 ;  Milner  v.  Pensacola,  2  Woods  632,  17 
Fed.  Cas.  No.  9,619;  U.  S.  v,  Taylor,  104 
U.  S.  221,  26  U.  S.  (L.  ed.)  721;  U.  S.  v. 
Central  Pac.  R.  Co.,  118  U.  S.  240,  6  S.  Ct. 
1038,  30  U.  S.  (L.  ed.)  173;  U.  S.  r.  Hos- 
nier,  9  Wall.  435,  19  U.  S.  (L.  ed.)  662; 
Pepin  Tp.  v.  Sage,  (C.  C.  A.)  129  Fed. 
V)~)7. 
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strued  to  violate  neutral  rights  or  to  affect  neutral  commerce  further  than 
is  warranted  by  the  law  of  nations  as  understood  in  this  country/'  ^^ 

82.  Violation  of  treaty. —  Before  the  court  will  impute  to  Congress  an 
intention  to  violate  the  provisions  of  a  treaty  with  a  foreign  power j**^  or 
with  an  Indian  tribe,**  that  intention  must  be  clearly  and  unequivocally 
manifested,  and  the  language  of  the  law  which  is  supposed  to  constitute 
the  violation  must  admit  of  no  other  reasonable  construction.*''  This  rule 
operates  with  special  force  where  a  conflict  would  lead  to  the  abrogation 
of  a  stipulation  in  a  treaty  making  a  valuable  cession  to  the  United  States  *** 
or  where  the  alleged  violation  of  a  treaty  is  found  in  an  act  of  Congress 
declared  in  its  title  to  be  an  act  to  execute  certain  stipulations  in  that 
treaty.*®  Stipulations  and  obligations  in  treaties  will  not  be  deemed 
annulled  by  acts  of  mere  general  legislation  which  can  reasonably  be  con- 
strued otherwise.*^  However,  if  the  statute  is  clear  and  unambiguous,  the 
prior  treaty  must  yield  to  the  extent  of  any  repugnancy  between  them.** 
But  in  such  a  case  the  statute  should,  if  possible,  be  so  construed  as  to 
produce  the  least  possible  conflict.*'^* 

V.    Meaning  of  Words  and  Phrases 

83.  Ordinary  words. —  **  The  popular  and  received  import  of  words 
furnishes  the  general  rule  for  the  interpretation  of  public  laws,"  said 
Mr.  Justice  Daniel.*'*  *'  The  legislature  must  be  presumed  to  use  words 
in  their  known  and  ordinary  signification,"  said  Mr.  Justice  Story,  **  unless 
that  sense  be  repelled  by  the  context."**  The  same  doctrine  is  declared 
or  applied  in  a  multitude  of  cases.*"^    The  word  **  person  "  in  its  ordinary 


44.  Murray  t\  Schooner  Charming  Betsy, 
2  Cranch  118,  2  U.  S.  (L.  ed.)  208. 

45.  In  re  Chin  A  On,  18  Fed.  507;  Ropes 
r.  Clinch,  8  Blatchf.  309,  20  Fed.  Caa.  No. 
12,041;  In  re  Ah  Lung,  18  Fed.  29;  In  re 
Leong  Yick  Dew,  19  Fed.  496;  Chinese 
Merchants  Case,  13  Fed.  608.  See  also 
Waltham  Watch  Co.  v.  Keene,  202  Fed. 
225. 

See  I  146  as  to  implied  repeal  of  statute 
by  treaty. 

46.  Frost  V.  Wenie,  167  U.  S.  46,  15  S. 
Ct.  532,  39  U.  S.  (L.  ed.)  614;  U.  S.  r. 
Fortv-three  Gallons  \\Tii8key,  108  U.  S. 
496.2  S.  Ct.  906,  27  U.  S.  (L.  ed.)  805; 
Wadsworth  r.  Boysen,  (C.  C.  A.)  48  Fed. 
771;  In  re  Race  Horse,  70  Fed.  611,  re- 
versed 163  U.  S.  504;  16  Op.  Atty.-Gen. 
556   (Devens,  1880). 

47.  In  re  Chin  A  On,  18  Fed.  507,  and 
the  cases  cited  in  the  last  two  notes. 

48.  U.  S.  V.  Forty-three  Gallons  Whis- 
key, 108  U.  S.  496,  2  S.  Ct.  906,  27  U.  S. 
(L.  ed.)  806. 

49.  In  re  Chin  A  On,  18  Fed.  507 ;  Chew 
Heong  F.  U.  S.,  112  U.  S.  536  5  S.  Ct.  255, 
28  U.  S.  (L.  ed.)  770. 

50.  Castro  v.  De  Uriarte,  16  Fed.  97. 

61.  Rainey  t\  U.  S.,  232  U.  S.  310,  34 
S.  Ct.  429,  58  U.  S.  (L.  ed.)  617;  Ex  p. 
Webb,  225  U.  S.  663,  32  S.  (^t.  769,  56  U. 
S.  (L.  ed.)  1248;  The  Cherokee  Tobacco, 
11  Wall.  620,  20  U.  S.  (L.  ed.)  229;  Fong 
Yue  Ting  v.  U.  8.,  149  U.  S.  720,  13  S.  Ct. 


1016,  37  U.  S.  (L.  ed.)  915;  Wadsworth 
f?.  Boysen,  (C.  C.  A.)  148  Fed.  771;  In  re 
Ah  Lung,  18  Fed.  29;  In  re  Race  Horse, 
70  Fed.  611,  reversed  163  U.  S.  504;  Love 
V.  U.  S.,  29  Ct.  CI.  332. 

52.  21  Op.  Atty.-Gen.  23  (Olney,  1894). 

63.  Maillard  v.  Lawrence,  16  How.  251, 
14  U.S.  (L.  ed.)  116. 

"  Baron  Pollock  said,  and  his  statement 
will  not  brook  denial,  that  the  term  *  popu- 
lar sense,'  in  the  rule  on  which  counsel 
here  rely,  means  '  that  sens6  which  people 
conversant  with  the  subject  matter  with 
which  the  statute  is  dealing  would  at- 
tribute to  it.' "  Westerlund  v.  Black  Bear 
Mining  Co.,  (C.  C.  A.)  203  Fed.  599. 

See  §§  116-120  for  interpretation  of 
words  in  tariff  acts;  §  106  for  words  in 
penal  statutes;  §  62  as  to  reference  to 
statutes  in  pari  materia  to  determine 
meaning   of  words. 

64.  Levy  v.  M'Cartee,  6  Pet.  110,  8  U.  S. 
(L.  ed.)  337. 

"I  think  I  may  say  that  unless  there 
be  something  in  the  context  which  deflects 
the  word  from  its  ordinary  meaning,  and 
shows  a  clear  intention  to  use  it  in  a  more 
general  or  a  more  limited  sense,  the  former 
ought  to  prevail."  Per  Justice  Story  in 
Parsons  v.  Hunter,  2  Sumn.  422,  18  Fed. 
Cas.  Xo.  10,778. 

56.  U.  S.  t?.  Detroit  First  Nat.  Bank,  234 
U.  S.  245,  34  S.  Ct.  846,  68  U.  S.  (L.  ed.) 
1298;   Boston,  etc.,  R.  Co.  t\  Hooker,  233 
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sense  **  includes  an  Indian,  whether  he  be  uncivilized,  under  the  charge 
of  an  Indian  agent,  in  the  Indian  country,  or  otherwise.''  *^  A  person  of 
half  white  and  half  Indian  parentage  ^"^  cannot  be  naturalized  as  a  **  white 
person."  A  watchman  is  not  a  laborer  within  the  meaning  of  the  federal 
eight-hour  law  **  for  all  laborers,  workmen,  and  mechanics."  *^    An  act  of 


U.  S.  97,  34  S.  Ct.  626,  58  U.  S.  (L.  ed.) 
868;  U.  S.  V.  Garbiflh,  222  U.  S.  257,  32 
S.  Ct.  77,  56  U.  S.  (L.  ed.)  190;  U.  S.  v. 
Keitel,  211  U.  S.  370,  29  S.  Ct.  123,  53 
U.  S.  (L.  ed.)  230;  U.  S.  v.  American 
Sugar  Refining  Co.,. 202  U.  S.  563,  26  S. 
Ct.  717,  50  U.  S.  (L.  ed.)  1149;  Blair  v. 
Chicago,  201  U.  S.  400,  26  S.  Ct.  427,  60 
U.  S.  (L.  ed.)  801;  Lochner  v.  New  York, 
198  U.  S.  45,  25  S.  Ct.  539,  49  U.  S.  (L. 
ed. )  937 ;  U.  S.  v,  Nichols,  186  U.  S.  298, 
22  S.  Ct.  918,  46  U.  S,  (L.  ed.)  1173; 
Dewey  v.  U.  S.,  178  U.  S.  520,  20  S.  Ct. 
981,  44  U.  S.  (L.  ed.)  1174;  U.  S.  r.  Gol- 
denberg,  168  U.  S.  102,  18  S.  Ct.  3,  42  U. 
S.  (L.  ed.)  398;  U.  S.  v.  Oregon,  etc.,  R. 
Co.,  164  U.  S.  540,  17  S.  Ct.  165,  41  U.  S. 
(L.  ed.)  545;  Glover  t\  U.  S.,  164  U.  S.  297, 
17  S.  Ct.  95,  41  U.  S.  (L.  ed.)  441;  Mc- 
Broom  v.  Scottish  Mortg.,  etc.,  Co.,  153 
U.  S.  323,  14  S.  Ct.  852,  38  U.  S.  (L.  ed.) 
731;  Martin  r.  Baltimore,  etc.,  R.  Co., 
151  U.  S.  687,  14  S.  Ct.  533,  38  U.  S.  (L. 
ed.)  316;  Bate  Refrigerating  Co.  v.  Sulz- 
berger, 157  U.  S.  36,  15  S.  Ct.  508,  39  U. 
S.  (L.  ed.)  611;  Holy  Trinity  Church  t\ 
U.  S.,  143  U.  S.  463,  12  S.  Ct.  511,  36 
U.  S.  (L.  ed.)  229;  Thaw  r.  Ritchie,  136 
U.  S.  541,  10  S.  Ct.  1037,  34  U.  S.  (L.  ed.) 
536;  Lake  County  v.  Rollins,  130  U.  S.  670, 
9  S.  Ct.  651,  32  U.  S.  (L.  ed.)  1063;  U.  S. 
i\  Temple,  105  U.  S.  99,  26  U.  S.  (L.  ed.) 
967 ;  Tileson  v.  U.  S.,  100  U.  S.  46,  26  U. 
S.  (L.  ed.)  643;  Cass  County  t\  Shores, 
95  U.  S.  379,  24  U.  S.  (L.  ed.)  420;  New- 
hall  V,  Sanger,  92  U.  S.  763,  23  U.  S.  (L. 
ed.)  770;  U.  S.  €.  Union  Pac.  R.  Co.,  91 
U.  S.  85,  23  U.  S.  (L.  ed.)  231;  U.  S.  v. 
Tsham,  17  Walh  496,  21  U.  S.  (L.  ed.) 
728;  Collector  r.  Hubbard,  12  Wall.  15, 
20  U.  S.  (L.  ed.)  278;  Lane  County  t\  Ore- 
gon, 7  Wall.  81,  19  U.  S.  (L.  ed.)  106; 
Early  v.  Doe,  16  How.  617,  14  U.  S.  (L. 
ed.)  1082;  Mills  v,  Stoddard,  8  How.  366, 
12  U.  S.  (L.  ed.)  1115;  U.  S.  t?.  Dickson, 
15  Pet.  163,  10  U.  S.  (L.  ed.)  698;  U.  S. 
r.  Coombs,  12  Pet.  79,  9  U.  S.  (L.  ed.) 
1007;  M'Niel  r.  Holbrook,  12  Pet.  90,  9 
U.  S.  (L.  ed.)  1012;  Gardner  v,  CoUins, 
2  Pet.  87,  7  U.  S.  (L.  ed.)  357;  Fleckner 
r.  U.  S.  Bank,  8  Wheat.  (U.  S.)  351,  5 
U.  S.  (L.  ed.)  634;  U.  S.  v.  Atlantic  Coast 
Line  Co.,  224  Fed.  160;  Arthur  v.  G.  N. 
Parsons  Co.,  (C.  C.  A.)  224  Fed.  47;  U. 
S.  V.  Sweet  Valley  Wine  Co.,  208  Fed.  85; 
First  Nat.  Bank  of  Anamoose  r.  U.  S.,  (C. 
C.  A.)  206  Fed.  874,  reversing  190  Fed. 
336;  In  re  Ellis,  179  Fed.  1002;  Shulthisi?. 
McDougal,  162  Fed.  331,  affirmed  170  Fed. 
529;  U.  S.  r.  Jackson,  (C.  C.  A.)  143  Fed. 
783,  reversing  140  Fed.  266;  In  re  Oliyer, 


109  Fed.  787;  In  re  Plotke,  (C.  C..A.)  104 
Fed.  966;  Corning  v.  Meade  County,  (C. 
C.  A.)  102  Fed.  57;  Webber  v,  ^t.  Paul 
City  R.  Co.,  (C.  C.  A.)  97  Fed.  144;  In  re 
Baudouine,  96  Fed.  540;  U.  S.  v.  Pine 
River  Logging,  etc.,  Co.,  (C.  C.  A.)  89  Fed. 
915;  Harless  v.  U.  S.,  (C.  C.  A.)  88  Fed. 
102;  Penn  Mut.  L.  In«.  Co.  r.  Mechanics' 
Sav.  Bank,  etc.,  Co.,  (C.  C.  A.)  73  Fed. 
654;  Dueber  Watch-Case  Mfg.  Co.  v.  How- 
ard Watch,  etc.,  Co.,  (C.  C.  A.)  66  Fed. 
643;  In  re  Saito,  62  Fed.  127;  U.  S.  i\  Two 
Hundred  and  Fifty  Kegs  Nails,  (C.  C.  A.) 
61  Fed.  411;  In  re  Appointment  of  Super- 
visors, 52  Fed.  256;  In  re  McDonough,  49 
Fed.  360;  Heller  v,  Magone,  38  Fed.  911; 
Whelan  v.  New  York,  etc.,  R.  Co.,  35  Fed. 
855 ;  Forbes  Lithograph  Mfg.  Co.  v.  Worth- 
ington,  25  Fed.  900;  Bate  Refrigerating 
Co.  f.  Gillett,  13  Fed.  556;  The  Saratoga, 
9  Fed.  325;  Schriefer  r.  Wood,  5  Blatchf. 
218,  21  Fed.  Cas.  No.  12,481;  U.  S.  v.  Col- 
lier, 3  Blatchf.  332,  25  Fed.  Cas.  No. 
14,833;  Fashion  v.  Wards,  6  McLean  152, 
29  Fed.  Cas.  No.  17,154r-17,155;  Equitable 
Trust  Co.  V,  Seldon,  8  Fed.  Cas.  No.  4,508; 
Reagan  v,  U.  S.,  35  Ct.  CI.  104;  Gordon  v. 
U.  S.,  31  Ct.  CI.  260;  Chaplin  r.  U.  S.,  19 
Ct.  CI.  424;  Malone's  Case,  5  Ct.  CI.  486; 
21  Op.  Atty.-Gen.  180  (Olney,  1895)  ;  21 
Op.  Attv.-Gen.  420  (Harmon,  1896);  19 
Op.  Atty.-Gen.  620  (Miller,  1890);  8  Op. 
Atty.-Gen.  569  (Cushing,  1856)  ;  1  Op. 
Atty.-Gen.  672    (Wirt,  1824). 

"  Where  the  enactment  is  neither  am- 
biguous nor  obscure,  the  plain,  natural, 
usual  import  of  the  words  and  phrases  pre- 
sents the  surest  and  safest  mode  of  the 
will  of  the  legislature.''  Per  Casey,  C.  J., 
in  Gross's  Case,  5  Ct.  CI.  91. 

"  It  is  not  only  the  safer  course  to  ad- 
here to  the  words  of  a  statute,  construed  in 
their  ordinary  import,  instead  of  entering 
into  any  inquiry  as  to  the  supposed  inten- 
tion of  Congress,  but  it  is  the  imperative 
duty  of  the  court  to  do  so."  Per  Wal- 
lace, J.,  in  Edison  Electric  Light  O).  v. 
U.  S.  Electric  Lighting  Co.,  35  Fed.  138. 

56.  Per  Deady,  J.,  in  U.  S.  v,  Shaw- 
Mux,  2  Sawy.  366,  27  Fed.  Cas.  No.  16,268, 
followed  in  U.  S.  v.  Miller,  105  Fed.  944. 

57.  In  re  Camille,  6  Fed.  257,  where 
Judge  Deady  said:  "As  ordinarily  used 
everywhere  in  the  United  States,  one  would 
scarcely  fail  to  understand  that  the  party 
employing  the  words  '  white  person  '  would 
intend  a  person  of  the  Caucasian  ra«e," 
not  a  native  of  Japan,  of  the  Mongolian 
race.    In  re  Saito,  62  Fed.  126. 

58.  Gordon  c.  U.  S.,  31  Ct.  CI.  254,  where 
the  court  said:     "The  terms  laborer  and 
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Congress  making  United  States  notes  a  legal  tender  for  *  *  debts  ' '  was  con- 
strued not  to  include  taxes  imposed  by  a  state,  as  these  were  not  **  debts  *' 
within  the  ordinary  sense  of  the  word.*^®  The  term  **  corporation  "  does 
not  include  stockholders,  and  a  statute  imposing  a  liability  upon  the  cor- 
poration does  not  thereby  impose  the  same  upon  the  stockholders.^'^  Where 
one  section  of  an  act  of  Congress  provided  that  ''  this  section  shall  not 
apply  to  "  certain  matters,  the  court  found  no  reason  to  suppose  that 
Congress  intended  that  any  part  of  that  section  should  so  apply.®^  But 
there  are  innumerable  instances,  cited  in  other  parts  of  this  article,  where 
the  meaning  of  words  in  a  statute  has  been  enlarged  or  restricted  and 
qualified  to  carry  out  the  intention  of  the  legislature.^* 

84.  Words  of  more  than  one  meaning. —  It  sometimes  happens  that  a 
word  has  more  than  one  natural  and  ordinary  meaning,  in  which  case  the 
court  must  ascertain  from  the  context,  or  from  acts  in  pari  materia,  or  by 
the  application  of  some  rule  of  construction,  which  meaning  the  word  was 
intended  to  convey.®*  Thus,  when  it  appears  that  the  word  **  street  '^ 
is  uniformly  prefixed  to  the  word  **  railway  "  or  '*  railroads  '*  in  acts 
intended  to  apply  to  street  railroads,  there. is  a  strong  inference  that  other 
acts  passed  at  the  same  session  using  the  word  *^  railroad  "  are  intended 
to  apply  only  to  the  railroads  of  commerce.**  Reference  to  the  context  of 
a  statute  has  determined  the  meaning  of  the  word  ''  domestic,"  as  used  in 
the  statute,  to  be  **  local  "  rather  than  **  household.''  •* 

86.  Words  of  technioal  or  other  special  meaning.—  Technical  words  or 
phrases  in  a  statute  are  presumed  to  be  used  in  a  technical  sense.*®  In 
legislating  upon  the  subject  of  *'  depositions  "  Congress  was  presumed  to 
use  the  word  in  its  legal  sense  as  testimony  in  writing.®''  *  *  Enlistment  ' ' 
was  treated  as  a  technical  word  in  an  act  of  Congress  relating  to  army 


watchmen  are  well  understood  in  popular 
parlance,  and  are  clearly  distinguished 
from  each  other  in  popular  acceptation." 

69.  Lane  County  v,  Oregon,  7  Wall.  81, 
19  U.  S.  (L.  ed.)  106. 

eo.  Park  Bank  of  New  York  t?.  Remsen, 
158  U.  S.  346,  16  S.  Ct.  891,  39  U.  S.  (L. 
ed.)   1048. 

61.  U.  S.  r.  Healey,  160  U.  S.  149,  16 
S.  Ct.  247,  40  U.  S.  (L.  ed.)  374. 

6S.  See  infra,  fi§  94,  96. 

See  IS  19  and  20  ae  to  departure  from 
literal  conatruction ;  §§  67-82,  as  to  ob- 
jectionable consequences  as  affecting  in- 
terpretation; §  94,  as  to  remedial  statutes; 
SI  97  and  98,  as  to  statutes  derogatory 
of  common  law  and  common  right. 

63.  In  re  Philadelphia,  etc.,  Transp.  Co., 
114  Fed.  403.  See  also  In  re  Sutherland, 
Deady  417,  23  Fed.  Cas.  No.  13,640. 

64.  Massachusetts  L.  &  T.  Co.  r.  Hamil- 
ton, (C.  C.  A.)  88  Fed.  588.  See  al«o  Man- 
hattan Trust  Co.  V.  Sioux  City  Cable  R. 
Co.,  68  Fed.  82,  holding  that  &nIowa  stat- 
ute which  declared  that  *'  a  judgment 
against  any  railway  corporation  for  any 
injury  to  any  person  or  property  shall  be 
a  lien  within  the  county  where  recovered 
on  the  property  of  such  corporation,  and 
such  lien  shall  be  prior  and  superior  to  the 
lien  of  any  mortgage  or  trust  deed  exe- 


cuted since  the  4th  day  of  July,  A.  D. 
1862,"  did  not  apply  to  street  railroad 
corporations. 

65.  U.  S.  V.  United  Verde  Copper  Co., 
196  U.  S.  207,  25  S.  Ct.  222,  49  U.  S. 
(L.  ed.)   449. 

66.  Lewis  Publishing  Co.  v.  Morgan,  229 
U.  S.  288,  33  S.  Ct.  867,  57  U.  S.  (L.  ed.) 
1190;  U.  S.  V.  Fidelity  Trust  Co.,  222  U.  S. 
168,  32  S.  Ct.  69,  66  U.  S.  (L.  ed.)  137  (le- 
gal terms) ;  U.  S.  r.  Patterson,  150  U.  S. 
68,  14  S.  Ct.  20,  37  U.  S.  (L.  ed.)  1000; 
Westerlund  r.  Black  Bear  Mining  Co.,  (C. 
C.  A.)  203  Fed.  599;  U.  S.  r.  Cardish,  143 
Fed.  640;  U.  S.  v.  Green,  136  Fed.  618; 
In  re  Harper,  133  Fed.  970.  See  also  New 
Mexico  v.  U.  S.  Trust  Co.,  172  U.  S.  186, 
19  S.  Ct.  128,  43  U.  S.  (L.  ed.)  413;  Mail- 
lard  V.  Lawrence,  16  How.  261,  14  U.  S. 
(L.  ed.)  930;  Fashion  v^  Wards,  6  McLean 
152,  29  Fed.  Cas.  No.  17,154. 

In  a  statute  addressed  to  business  men, 
the  word  "  duplicate  "  was  given  its  busi- 
ness significance.  Wright  v.  Michigan,  etc., 
R.  Co.,  (C.  C.  A.)   130  Fed.  843. 

See  §§  115-116  for  meaning  of  commer- 
cial or  scientific  words  In  tariff  acts. 

See  §  106  for  meaning  of  words  of  fixed 
significance  at  common  law. 

67.  U.  S.  r.  Clark,  1  Gall.  601,  25  Fed. 
Cas  No.  14,804. 
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pay,  the  court  holding  that  a  cadet  was  not  an  enlisted  man.^  In  the 
absence  of  anything  to  the  contrary  in  the  context  the  term  **  legal  repre- 
sentative *'  in  a  statute  means  an  executor  or  administrator.®®  In  the  acts 
of  Congress  forbidding  money  appropriated  for  contingent,  incidental,  or 
miscellaneous  purposes  to  be  used  for  official  or  clerical  compensation''^ 
the  adjectives  **  contingent,'*  **  incidental,''  and  **  miscellaneous  "  have 
a  technical  and  well  understood  meaning;  and  where  a  specific  appropria- 
tion is  made  for  specific  objects,  such  as  clerks,  messengers,  light,  or  fuel, 
no  disbursement  can  be  made  therefor  from  the  appropriation  for  **  mis- 
cellaneous expenses."''^  The  words  **  contingent  expenses  "  as  used  in 
appropriation  acts  mean  such  incidental,  casual  expenses  as  are  necessary 
or  at  least  appropriate  and  convenient  for  the  performance  of  the  duties 
required  by  law  of  the  department  or  the  office  for  which  the  appropriation 
is  made.''*  But  the  presumption  that  technical  words  have  a  technical 
meaning  must  yield  to  a  contrary  intention  indicated  by  the  context  or 
otherwise.''*  Thus  an  act  of  Congress  exempting  from  taxation  the  **  right 
of  way  "  of  a  railroad,  in  view  of  the  context,  was  construed  to  exempt 
not  merely  the  right  of  passage,  but  all  structures  erected  on  the  land.''* 
And  the  words  **  null  and  void  "  in  a  statute  declaring  bonds  sold  in  viola- 
tion of  the  statute  to  be  null  and  void  were  interpreted  in  the  sense  of 
**  voidable  "  in  view  of  the  objects  of  the  statute.''*  In  construing  an  act 
of  Congress  conferring  on  the  Court  of  Claims  jurisdiction  of  claims  against 
the  District  of  Columbia  consisting  of  **  sewer  certificates,"  it  became  a 
question  whether  a  certain  class  of  securities  was  included  in  that  term, 
and  Chief  Justice  Richardson  said:  **  The  court  cannot  avoid  taking 
judicial  notice  of  passing  events  of  great  public  interest  and  widespread 
notoriety,  well  known  and  familiar  alike  to  suitors,  counsel,  and  judges, 
and  of  the  commonly  understood  meaning  of  words  and  phrases  specially 
applied  to  particular  subjects  and  things  in  the  community  and  among 
business  people,  when  such  words  and  phrases  are  introduced  into  states 
legislating  upon  those  subjects;"  and  he  ascertained  the  meaning  of  the 
words  *'  sewer  certificates  "  by  referring  to  congressional  investigations 


.  68.  Babbitt»8  Case,  16  Ct.  CI.  202. 

69.  Briggs  v.  Walker,  171  U.  S.  471,  19 
S.  Ct.  1,  43  U.  S.  (L.  ed.)  246;  Thompson 
!?.  U.  S.,  20  Ct.  CI.  276. 

70.  Rev.  Stat.  U.  S.,  §  3682. 

71.  Dunwoody  v.  U.  S.,  22  Ct.  CI.  269. 

72.  16  Op.  Atty.-Gen.  412  (Devens, 
1879),  holding  that  the  contingent  fund 
of  the  War  Department  could  not  be  ap- 
plied to  me^t  the  expense  attending  the 
employment  of  a  detective  to  discover,  and 
furnish  evidence  necessary  to  convict,  the 
parties  concerned  in  setting  fire  to  certain 
ouildings  which  were  rent^  for  the  Quar- 
termaster's Department  at  Atlanta,  Ga. 

78.  U.  S.  V.  Chavez,  228  U.  S.  525,  33 
S.  Ct.  595,  67  U.  S.  ( L.  ed. )  950 ;  Kindred 
V.  Union  Pacific  R.  Co.,  226  U.  S.  682,  32 
S.  Ct.  780,  56  U.  S.  (L.  ed.)  1216;  U.  S. 
V.  Keitel,  211  U.  S.  370,  29  S.  Ct.  123,  53 
U.  S.  (L.  ed.)  230;  Mason  City  R.  Co.  r. 
Boynton,  204  U.  S.  570,  27  S.  Ct.  321,  51 
U.  S.  (L.  ed.)  629;  East  Central  Eureka 
Mining  Co.  r.  Central  Eureka  Mining  Co., 
204  U.  S.  266,  27  S.  Ct.  258,  51  U.  S.   (L. 


ed.)  476;  Knight  Templars  and  Masons 
Life  Indemnitv  Co.  v.  Jarman,  187  U.  S. 
197,  23  S.  Ct.'lOS,  47  U.  S.  (L.  ed.)  139; 
New  Mexico  t*.  U.  S.  Trust  Co.,  172  U.  S. 
181,  19  S.  Ct.  128,  43  U.  S.  (L.  ed.)  411; 
Alfrev  f.  Colbert,  (C.  C.  A.)  168  Fed.  231; 
Mclnerney  v.  U.  S.,  (C.  C.  A.)  143  Fed. 
729.  See  also  Glover  v,  U.  S.,  164  U.  S. 
294,  17  S.  Ct.  95,  41  U.  S.  (L.  ed.)  440, 
where  the  context  of  an  act  made  it  mani- 
fest that  the  word  "  legal "  prefixed  to  the 
word  "  owner  "  was  not  intended  to  give 
to  the  latter  a  purely  artificial  meaning. 

In  recognition  of  this  rule  it  has  been 
held  that  the  word  "  use  "  in  a  statute  did 
not  have  the  significance  of  the  "  right  to 
use "  incident  to  ownership.  Billings  t\ 
U.  S.,  232  U.  S.  261,  34  S.  Ct.  421,  68  U.  S. 
(L.  ed.)   596. 

74.  New  Mexico  t\  U.  S.  Trust  Co.,  172 
U.  S.  171,  19  S.  Ct.  128,  43  U.  S.  (L.  ed.) 
407. 

76.  Toledo,  etc.,  R.  Co.  v.  Continental 
Trust  Co.,  (C.  C.  A.)  95  Fed.  626. 
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reported  and  commented  upon  in  the  public  press,  discussions  in  Congress, 
and  sundry  acts  of  Congress  following  thereonJ® 

86.  Similar  expressions  in  same  statute ;  inferior  and  superior  words ; 
terms  defined  in  statute. —  It  is  a  well  settled  general  rule  that  if  the  same 
words  occur  in  different  parts  of  a  statute  they  must  be  taken  to  have  been 
everywhere  used  in  the  same  sense  when  applied  to  the  same  subject- 
matterJ''  **  Where  a  term  is  used  and  defined  in  the  opening  part  of  a 
statute, ' '  said  Mr.  Justice  Brewer,  *  *  the  use  of  that  term  thereafter  in  the 
statute  is  with  the  same  meaning  and  the  same  definition. ' '  '^^  But  words 
and  phrases  may  be  used  with  different  significations  and  with  different 
shades  of  meaning  in  different  connections.  In  such  cases,  for  example  in 
the  United  States  Revised  Statutes,  similar  words  are  not  to  be  interpreted 
invariably  as  expressing  precisely  the  same  idea.'''*  It  is  a  general  rule  of 
construction  that  in  legislative  enumeration  the  inferior  does  not  include 
the  superior.  Federal  cases  applying  that  precise  rule  are  extremely  rare. 
One,  however,  has  been  fully  noticed  in  a  preceding  part  of  this  article.**® 
The  legislature  may  properly  define  the  meaning  of  terms  used  by  it  in  a 
statute,  and  where  this  has  been  done,  the  definitions  prescribed  are  bind- 
ing for  the  purposes  of  that  statute.**^ 

87.  "  Or ''  construed  as  "and  "  and  vice  versa. —  The  word  *'  or  " 
in  a  statute  should  be  taken  conjunctively  where,  as  was  said  in  one  case, 
the  court  **  cannot  help  seeing  "  that  the  obvious  intent  was  to  use  it  in 
that  sense;***  or  where,  for  example,  the  word  **  or  "  must  be  a  clerical 
error  for  the  word  **  and  '*  by  reason  of  utter  absurdity  if  the  literal 
import  of  the  language  be  adopted.®*  But  **  the  intention  of  Congress 
must  be  very  clearly  contrary  to  the  language  of  the  act  to  authorize  so 
important  a  change  in  the  signification  of  the  words  employed."®* 

**  It  is  right  to  interpret  the  word  *  and  '  with  a  disjunctive  meaning 
when  such  meaning  entirely  coincides  with  the  rest  of  the  statute  and  with 
the  evident  intention  of  the  legislature.  If  there  is  evidence  that  a  dis- 
junctive meaning  does  not  harmonize. with  the  whole  statute,  and  does  not 
represent  the  intention  of  the  legislature,  then  such  meaning  is  not  admis- 
sible. ' '  ®**  Where  a  statute  made  a  sheriff  liable  to  an  execution  creditor 
if  he  should  wilfully  **  and  "  negligently  suffer  the  escape  of  a  prisoner 
in  custody  on  an  execution,  the  court  substituted  "  or  "  for  '*  and,"  as  an 


76.  Fendall's  Case,  16  Ct.  CI.  121. 

77.  Babbitt's  Case,  16  Ct.  CI.  212.  See 
also  U.  S.  r.  Hill,  123  U.  S.  686,  8  S.  Ct. 
308,  31  U.  S.  (L.  ed.)  277. 

78.  In  re  Jackson,  40  Fed.  374.  To  same 
effect  Anderson  v.  Pacific  Coast  Steamship 
Co.,  225  U.  S.  187,  32  S.  Ct.  626,  56  U.  S. 
(L.  ed.)   1047. 

79.  Beckwith's  Case,  16  Ct.  CI.  250.  See 
also  Farden*s  Case,  13  Ct.  CI.  347. 

80.  See  U.  S.  v,  Huggett,  40  Fed. 
640. 

81.  Van  Dyke  t;.  Geary,  218  Fed.  Ill, 
wherein  it  was  held  that  a  private  person 
was  necessarily  a  **  water  corporation " 
within  a  statute  applying  thereto  and  de- 
fining such  a  corporation  as  "  every  cor- 
poration or  person,  their  lessees,  trustees, 
receivers  or  trustees  appointed  by  any 
court  whatsoever,  owning,  controlling,  op- 

1  F.  S.  A.— 8 


crating,  or  managing  any  water  system  for 
compensation.'* 

82.  Union  Ins.  Co.  v.  U.  S.,  6  Wall.  763, 
18  U.  S.  (L.  ed.)  881,  where  an  act  of  Con- 
gress granting  jurisdiction  in  certain  cases 
"  to  any  District  Circuit  Court  having  ju- 
risdiction of  the  amount,  or  in  admiralty," 
etc.,  was  construed  as  conferring  jurisdic- 
tion on  both  the  circuit  and  district  courts 
according  to  the  amount,  and  in  admiralty. 
Northern  Commercial  Co.  v,  U.  S.,  (C.  C. 
A.)  217  Fed.  33.  See  also  Weld  v.  U.  S., 
23  Ct.  CI.  130. 

83.  Converse  v.  U.  S.,  26  Ct.  CI.  6. 

84.  U.  S..t-.  Haun,  8  Am.  L.  Reg.  663,  26 
Fed.  Cas.  No.  15,329.  See  also  Hopper  v. 
Denver,  etc.,  R.  Co.,  (C.  C.  A.)  155  Fed.  273. 

85.  Per  Attomev-General  Garland,  in  18 
Op.  Atty.-Gen.  540.  See  also  14  Op.  Atty.- 
Gen.  459. 
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obviously  necessary  construction.®®  A  clause  in  a  tariff  act  imposing  a 
duty-  on  **  printing  paper  suitable  for  books  and  newspapers  *'  was  con- 
strued to  impose  the  duty  on  printing  paper  suitable  either  for  books  or 
newspapers.®''  *'  Undoubtedly  *  and  '  is  not  always  to  be  taken  conjunc- 
tively. It  is  sometimes  read  as  if  it  were  *  or  '  and  taken  disjunctively  and 
distributively,  but  this  is  only  done  where  that  reading  is  necessary  to  give 
effect  to  the  intention  of  the  legislature,  as  plainly  expressed  in  other  parts 
of  the  act,  or  deducible  therefrom.  In  a  case  of  doubtful  construction  *  and  ' 
would  probably  be  used  disjunctively,  to  prevent  the  imposition  of  fines 
and  penalties,  but  it  would  not  be  so  used  for  the  purpose  of  imposing 
them ;  ®®  and  so  in  a  doubtful  case  it  will  not  be  used  disjimctively  for  the 
purpose  of  imposing  a  tax  or  charge  upon  the  citizen."®* 

88.  Interpretation  declared  by  statute. —  The  first  five  sections  of  the 
United  States  Revised  Statutes  extend  the  meaning  of  various  words  and 
phrases  for  the  purposes  of  construction.®^ 

89.  Terms  judicially  construed. —  Where  the  terms  used  in  a  statute 
have  acquired  a  settled  meaning  through  judicial  interpretation,  and  the 
same  terms  are  used  in  a  subsequent  statute  upon  the  same  subject,  they 
are  to  be  understood  in  the  same  sense,  unless  by  qualifying  or  explanatory 
additions  the  contrary  intention  of  the  legislature  is  made  clear.**  **  Such 
a  construction  in  the  supposed  case  becomes  a  part  of  the  law,  as  it  is  pre- 
sumed that  the  legislature,  in  passing  the  latter  law,  knew  what  the  judicial 
construction  was  which  had  been  given  to  the  words  of  the  prior  enact- 
ment.*' **  A  federal  statute  enacted  in  1862  and  providing  that  **  the  laws 
of  the  state  in  which  the  court  shall  be  held  shall  be  the  rules  of  decision  as 
to  the  competency  of  witnesses  in  trials  at  common  law,  in  equity,  and  in 


86.  Long  V.  Palmer,  16  Pet.  69,  10  U.  S. 
(L.  ed.)  890. 

87.  Hensel,  etc.  v,  U.  S.,  126  Fed.  676. 

88.  It  was  said  in  U.  S.  r.  Ten  Cases 
Shawls,  2  Paine  166,  28  Fed.  Cas.  No. 
16,448,  that  "  and  ''  cannot  be  construed  as 
"  or  "  in  a  penal  statute. 

89.  Per  Caldwell,  C.  J.,  in  Rice  t\  U.  S., 
(C.  C.  A.)  53  Fed.  912,  where  the  court 
declined  to  read  "  and  '*  as  "  or  **  in  a  tariff 
act  so  as  to  favor  the  government. 

90.  Rev.  Stat.  U.  S.,  §§  1-5.  For  cases 
construing  and  applying  those  sections,  see 
the  annotation  to  those  sections  under  the 
title  Statutes  in  this  work. 

91.  Clairmont  v.  U.  S.,  225  U.  S.  551,  32 
S.  Ct.  787,  66  U.  S.  (L.  ed.)  1201;  Lati- 
mer V.  U.  S.,  223  U.  S.  501,  32  S.  Ct.  242, 
56  U.  S.  (L.  ed.)  526;  Standard  Oil  Co. 
of  New  Jersey  v.  U.  S.,  221  U.  S.  1,  31  S. 
Ct.  502,  65  U.  S.  (L.  ed.)  619;  Kepner  v. 
U.  S.,  196  U.  S.  100,  24  S.  Ct.  797,  49  U.  S. 
(L.  ed.)  114;  In  re  United  States,  194  U. 
S.  194,  24  S.  Ct.  629,  48  U.  S.  (L.  ed.) 
931;  Lawder  r.  Stone,  187  U.  S.  281.  23 
S.  Ct.  79,  47  U.  S.  (L.  ed.)  178;  Keck  r. 
U.  S.,  172  U.  S.  457,  19  S.  Ct.  254,  43  U. 
S.  (L.  ed.)  615;  Rhodes  v.  Iowa,  170  U.  S. 
423,  18  S.  Ct.  664,  42  U.  S.  (L.  ed.)  1095; 
Fisk  V.  Henarie,  142  U.  S.  467,  12  S.  Ct. 
207,  35  U.  S.  (L.  ed.)  1082;  Sessions  r. 
Romadka,  145  U.  S.  41,  12  S.  Ct.  799,  36 
U.   S.    (L.  ed.)    614;   Crenshaw  v.  U.  S., 


134  U.  S.  108,  10  S.  Ct.  431,  33  U.  S.  (L. 
ed.)  829;  Smith  v.  Lyon,  133  U.  S.  320, 
10  S.  Ct.  303,  33  U.  S.  (L.  ed.)  637;  U.  S. 
V.  Central  Pac.  R.  Co.,  118  U.  S.  240,  6  S. 
Ct.  1038,  30  U.  S.  (L.  ed.)  176;  Claflin 
.  V.  Commonwealth  Ins.  Co.,  110  U.  S.  81, 
3  S.  Ct.  507,  28  U.  S.  (L.  ed.)  76;  The 
Abbotsford,  98  U.  S.  444,  25  U.  S.  (L.  ed.) 
170;  Sewing  Mach.  Co.'s  Case,  18  Wall. 
553,  21  U.  S.  (L.  ed.)  914;  Mason  v.  Fear- 
son,  9  How.  268,  13  U.  S.  (L.  ed.)  129; 
In  re  American  Lime  Co.,  201  Fed.  433; 
U.  S.  t\  Colorado,  etc.,  R.  Co.,  (C.  C.  A.) 
157  Fed.  321;  Rodgers  r.  U.  S.,  (C.  C.  A.) 
152  Fed.  346;  Hempstead  v.  Thomas,  (C. 
C.  A.)  122  Fed.  638;  Wilder's  Steamship 
Co.  V.  Low,  (C.  C.  A.)  112  Fed.  164;  In  re 
Woodbury,  98  Fed.  834;  Doe  v.  Waterloo 
Min.  Co.,  (C.  C.  A.)  70  Fed.  463;  Stokes 
r.  U.  S.,  (C.  C.  A.)  60  Fed.  598;  U.  S.  r. 
Trans-Missouri  Freight  Assoc,  (C.  C.  A.) 
58  Fed.  67;  U.  S.  v.  Barnaby,  51  Fed.  23; 
Davis  r.  Chicago,  etc.,  R.  Co.,  46  Fed.  300; 
Anderson  v.  Bowers,  43  Fed.  322;  North 
Carolina  t*.  Vanderford,  35  Fed.  287;  The 
Devonshire,  13  Fed.  31);  Goodall  v.  Tuttle, 
3  Biss.  (U.  S.)  219,  10  Fed.  Cas.  No. 
5,533.  See  also  Greenleaf  r.  Goodrich,  101 
r.  S.  281,  25  U.  S.  (L.  ed.)  846;  U.  S.  F. 
Barnaby,  51  Fed.  20. 

See   §    106  as  to  words  judicially  con- 
strued in  penal  statute. 

92.  Per  Justice  Clifford,  in  Sewing  Mach. 
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admiralty,"  •*  was  declared  inapplicable  to  criminal  trials,  since  the  words 
**  trials  at  common  law  ''  in  a  section  of  the  Judiciary  Act  of  1789  relating 
to  the  same  subject  •^  had,  by  judicial  construction,  been  limited  to  civil 
eases.**^  Ordinarily,  a  question  of  federal  law  cannot  be  regarded  as  settled 
until  it  has  been  determined  by  the  Supreme  Court,*^^  and  almost  invariably 
the  decisions  of  that  tribunal  alone  are  those  which  have  been  treated  as 
incorporated  by  construction  into  subsequent  statutes.*'' 

Thus  a  construction  given  by  one  inferior  court  but  doubted  by  another 
and  by  the  attorney-general  is  not  to  be  regarded  as  incorporated  into  an 
act.®®  The  doctrine  was  applied,  however,  to  provisions  affecting  the  juris- 
diction of  the  Court  of  Claims  which  had  been  re-enacted  after  that  court 
had  construed  them  in  several  cases,  the  Supreme  Court  construing  the  later 
enactment  likewise,  although  other  decisions  of  the  Court  of  Claims  had,  in 
the  meanwhile,  given  the  original  act  a  contrary  construction;  these  later 
decisions  not  having  been  reported,  it  seems,  at  the  time  of  the  re-enact- 
ment, and  being  unknown  to  Congress,  or  probably  not  as  well  known  as 
the  earlier.*®  A  judicial  determination  of  the  meaning  of  an  expression 
in  a  statute  is,  however,  overruled  by  a  subsequent  statutory  construction 
of  that  expression  both  as  to  the  original  statutes  and  as  to  later  acts  deal- 
ing with  the  same  subject.^  In  another  part  of  this  article  it  has  been 
shown  that  departmental  constructions  of  acts  of  Congress  resemble 
judicial  constructions  in  this  behalf.* 

90.  Noscitnr  a  sociis. — ''  It  is  a  familiar  rule  in  the  construction  of 
terms  to  apply  to  them  the  meaning  naturally  attaching  to  them  from 
their  context.  Nosciiur  a  soeiis  is  a  rule  of  construction  applicable  to  all 
written  instruments.  Where  any  particular  word  is  obscure  or  of  doubtful 
meaning,  taken  by  itself,  its  obscurity  or  doubt  may  be  removed  by  refer- 
ence to  associated  words.  And  the  meaning  of  a  term  may  be  enlarged  or 
restrained  by  reference  to  the  object  of  the  whole  clause  in  whicji  it  is 
used."'  In  the  section  of  the  Bankruptcy  Act  of  1867  which  set  forth 
the  classes  of  debts  exempt  from  the  operation  of  a  discharge,  debts  cre- 
ated by  "  fraud  "  were  associated  directly  with  debts  created  by  **  embez- 
zlement," and  this  association  was  held  to  justify,  if  not  imperatively  to 
require,  the  conclusion  that  the  **  fraud  "  referred  to  in  that  section  meant 


C5o.'8  Case,  18  Wall.  584,  21  U.  S.  (L.  ed.) 
921.  See  alflo  Hilborn  v.  U.  S.,  28  Ct.  CI. 
240,  29  Ct.  CI.  340. 

93.  12  Stat,  at  L.  688,  now  Rev.  Stat. 
U.  S.    i  838. 

W'Act  Sept.  24,  1789,  c.  20,  |  34;  1 
Stat,  at  L.  92,  now  Rev.  Stat.  U.  S.,  fi  721, 
which  providea  that  ''the  laws  of  the  sev- 
eral states  —  except  where  the  constitu- 
tion, treaties  or  statutes  of  the  United 
States  otherwise  require  or  provide— shall 
be  regarded  as  rules  of  decision  in  trials 
at  common  law,  in  the  courts  of  the  United 
States,  in  cases  where  they  apply." 

95.  Logan  t?.  U.  S.,  144  U.  S.  301,  12  S. 
Ct.  617,  36  U.  S.  (L.  ed.)  442. 

96.  Andrews  v.  Hovey,  124  U.  S.  716,  8 
S.  Ct.  676,  31  U.  S.  (L.  ed.)  563. 

97.  See  the  cases  cited  in  the  preceding 
notes. 

In  case  of  conflicting  constructions,  that 
of  the  Supreme  Court  is,  of  course,  re- 


garded as  adopted  by  Congress.  Von  Bre- 
men, etc.,  Co.  V.  U.  S.,  (C.  C.  A.)  168  Fed. 
889 

98.  Hackfeld  v.  U.  S.,  197  U.  S.  442,  26 
S.  Ct.  456,  49  U.  S.  (L.  ed.)  826. 

99.  U.  S.  V,  Gillis,  95  U.  S.  416,  24  U.  S. 
(L.  ed.)  506. 

1.  Plummer  r.  U.  S.,  224  U.  S.  137,  32 
S.  Ct.  467,  66  U.  S.  (L.  ed.)  697. 

S.  See  S§  66-60. 

8.  Per  Justice  Field  in  Virginia  v.  Ten- 
nessee, 148  U.  S.  519,  13  S.  Ct.  728,  37 
U.  S.  (L.  ed.)  643;  In  re  Crook,  219  Fed. 
979;  Martin  r.  U.  S.,  (C.  C.  A.)  168  Fed. 
198;  U.  S.  V.  Scruggs,  etc..  Dry  Goods  Co., 
(C.  C.  A.)  166  Fed.  940.  See  also  Broom's 
Legal  Maxims  450  [quoted  in  Neal  v. 
Clark,  96  U.  S.  708,24  U.  S.  (L.  ed.)  587]; 
U.  S.  V.  Atchison,  etc.,  R.  Co.,  142  Fed. 
176;  In  re  Sievers,  91  Fed.  373;  In  re 
Philadelphia,  etc.,  Transp.  Co.,  114  Fed 
403;  21  Op.  Atty.-Gen.  124  (Olney,  1895). 
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positive  fraud,  or  fraud  in  fact,  involving  moral  turpitude  or  intentional 
wrong  as  does  embezzlement,  and  not  implied  fraud  or  fraud  in  law,  which 
may  exist  without  the  imputation  of  bad  faith  or  immorality ."*  The  associa- 
tion of  *'  mistake  ''  and  **  accident  "  in  a  statute  furnishes  strong  ground  to 
presume  that  the  legislature  had  in  mind  mistakes  of  fact,  not  mistakes  in 
the  construction  of  a  law.*^  Under  a  mechanics'  lien  statute  providing  that 
'*  every  contractor,  subcontractor,  architect,  builder,  or  person  having 
charge,''  etc.,  shall  be  the  agent  of  the  owner  for  certain  purposes,  a  sub- 
contractor, to  be  an  agent  of  the  owner,  must  be  one  **  having  charge," 
etc.®  The  rule  of  noscitur  a  sociis  is  frequently  applied  in  the  construction 
of  revenue  laws.'' 

91.  Ejnsdem  generis. — While  unqualified  general  terms  are  usually  to 
be  given  their  natural  and  full  signification,®  yet  when  general  words  fol- 
low in  a  statute  words  of  particular  and  special  meaning,  if  there  be  not 
a  clear  manifestation  of  different  legislative  intent,  they  are  construed  as 
applicable  to  persons  and  things,  or  cases  of  like  kind,  as  are  designated 
by  the  particular  words.*  This  rule,  which  is  sometimes  called  Lord 
Tenterden's  rule,  has  been  stated  as  to  the  word  **  other  "  thus:  Where 
a  statute  enumerates  several  classes  of  persons  or  things,  and  immediately 
following  and  classed  with  such  enumeration  the  clause  embraces  '*  other  " 
persons  or  things,  the  word  **  other  "  will  generally  be  read  as  **  other  such 
like, ' '  so  that  persons  or  things  therein  comprised  may  be  read  as  ejnsdem 
generis  with,  and  not  of  a  quality  superior  to  or  different  from,  those 
specifically  enumerated.*®  The  words  **  or  other  purposes  "  in  an  act 
of  Congress  relating  to  **  land  of  the  United  States  •  •  •  reserved  or 
purchased  for  military  or  other  purposes,"  are  confined  to  governmental 


4.  Neal  r.  Clark,  96  U.  S.  709,  24  U.  S. 
(L.  ed.)  587. 

6.  Barlow  r.  U.  S.,  7  Pet.  411,  8  U.  S. 
(L.  ed.)  731.    See  also  9  Ct.  CI.  273. 

6.  Pacific  RoUing-Mill  Co.  v.  HamUton, 
61  Fed.  478. 

7.  Adams  r.  Bancroft,  3  Sumn.  386,  1 
Fed.  Cas.  No.  44;  U.  S.  v.  Sixty-five  Terra 
Cotta  Vases,  etc.,  18  Fed.  510;  Marsching 
V.  U.  S.,  113  Fed.  1006;  Patton  r.  U.  S., 
159  U.  S.  509,  16  S.  Ct.  89,  40  U.  S.  (L. 
ed.)   237. 

The  rule  should  not  be  unreasonably  ex- 
tended, however.  Strohmeyer,  etc.,  Co.  r. 
U.  S.,  (C.  C.  A.)  178  Fed.  268;  Jaeckel 
V.  U.  S.,  (C.  C.  A.)   178  Fed.  260. 

8.  See  §  25. 

9.  U.  S.  V.  Stever,  222  U.  S.  167,  32  S. 
Ct.  51,  56  U.  S.  (L.  ed.)  145;  Carroll  v. 
Greenwich  Ins.  Co.,  199  U.  S.  401,  26  S. 
Ct.  66,  50  U.  S.  (L.  ed.)  246;  U.  S.  t\ 
Nicholls,  186  U.  S.  298,  22  S.  Ct.  918,  46 
U.  S.  (L.  ed.)  1173;  First  National  Bank 
of  Anamoose  v.  U.  S.,  (C.  C.  A.)  206  Fed. 
374;  Westerlund  v.  Black  Bear  Mining 
Co.,  (C.  C.  A.)  203  Fed.  699;  U.  S.  v. 
Atchison,  etc.,  R.  Co.,  142  Fed.  176;  U.  S. 
t*.  Garretson,  42  Fed.  23;  U.  S.  v.  Irwin, 
5  McLean  178,  26  Fed.  Cas.  No.  15,445. 
See  further  for  applications  of  the  rule, 
Swayne  f.  Hager,  37  Fed.  782;  16  Op. 
Atty.-Gen.  353  (Devens). 


But  the  words  "  horses,  mules  or  cattle  " 
in  a  statute  prohibiting  the  pasturing  of 
those  animals  on  Indian  lands  were  held 
to  include  slieep,  in  view  of  the  mischief 
to  be  remedied.  U.  8.  u.  Mattock,  2  Sawy. 
148,  26  Fed.  Cas.  No.  15,744. 

A  statute  declaring  void  certain  agree- 
ments to  pay  attorneys*  fees  "  made  part 
of  a  bill  of  exchange,  acceptance,  draft, 
promissory  note  or  any  other  written  evi- 
dence of  indebtedness,"  was  held  not  to 
apply  to  a  mortgage  containing  such  an 
agreement  in  case  of  foreclosure,  since  the 
mortgage  did  not  belong  to  the  class  of 
instruments  catalogued  in  the  statute. 
Barry  v.  Snowden,  106  Fed.  572.. 

*'  Words  which  standing  alone  might 
have  a  wide  and  oomprenensive  import 
will,  when  joined  with  those  defining  spe- 
cific acts,  be  interpreted  in  their  narrower 
sense  and  understood  to  refer  to  things 
of  the  same  nature  as  those  described  in 
the  associated  list,  enumeration  or  class." 
U.  S.  V.  Salen,  235  U.  S.  237,  35  S.  Ct.  51, 
59  U.  S.   (L.  ed.)  210. 

10.  For  federal  cases  applying  the  rule, 
see  Chapman  v.  Forsyth,  2  How.  208,  11 
U.  S.  (L.  ed.)  87;  U.  S.  v.  Bevans,  3 
Wheat.  390,  4  U.  S.  (L.  ed.)  417;  U.  S. 
V.  1,1501/^  Pounds  Celluloid,  (C.  C.  A.)  82 
Fed.  627;  Crowther  v.  Fidelity  Ins.,  etc., 
Co.,  (C.  C.  A.)  85  Fed.  41. 
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or  public  purposes.^^  In  a  state  statute  subjecting  to  taxation  "  all  real 
estate,  to  wit,''  enumerating  various  kinds  of  private  property  under  the 
videlicet,  **  and  all  other  real  estate  not  exempt  by  law,''  the  quoted  clause 
was  held  to  mean  only  real  estate  ejusdem  generis  of  that  specified,  and 
did  not  include  real  estate  belonging  to  the  United  States.*^  Birds  were 
held  not  to  be  included  in  an  act  of  Congress  levying  a  duty  upon  imported 
**  horses,  mules,  cattle,  sheep,  hogs;  and  other  live  animals."*^  In  con- 
struing a  federal  statute  forbidding  confinement  of  animals  by  interstate 
carriers  for  more  than  a  specified  number  of  consecutive  hours  unless  pre- 
vented from  unloading  them  '*  by  storm  or  other  accidental  cause,"  the 
court  observed  that  **  a  storm  is  unavoidable  in  the  sense  that  it  cannot  be 
prevented,"  and  the  expression  **  other  accidental  causes  "  was  taken  to 
mean  other  unavoidable  accidental  causes.^"*  The  word  **  other  "  also  marks 
the  words  preceding  it  as  of  common  quality  with  those  following  it.^* 
Thus,  the  expression  **  John  and  James  and  other  men  "  is  one  in  which 
by  a  necessary  implication  it  is  asserted  that  John  and  James  are  men.** 
While  the  maxim  ejusdem  generis  **  is  usually  applied  to  instances  where 
the  general  words  follow  several  of  a  limited  or  restricted  character,  yet  it 
is  applicable  where  but  one  of  the  species  is  mentioned."  *'^ 

But  ejusdem  generis  **  is  only  a  rule  of  construction  to  aid  us  in  arriving 
at  the  real  legislative  intent.  It  is  not  a  cast-iron  rule,  it  does  not  override 
all  other  rules  of  construction,  and  it  is  never  applied  to  defeat  the  real 
purpose  of  the  statute,  as  that  purpose  may  be  gathered  from  the  whole 
instrument. ' '  *® 

92.  Reddenda  singula  singulis. — Words  or  clauses  in  a  statute,  where 
the  sense  requires  it,  and  in  furtherance  of  the  legislative  intention,  are  to 


11.  U.  S.  x>.  Garretaon,  42  Fed.  23. 

12.  U.  S.  V.  Weiae,  2  Wall.  Jr.  72,  28 
Fed.  Caa.  No.  16,659,  where  the  court 
found  it  unnecesaary  to  diacuas  the  con- 
stitutional queation  Involved. 

13.  Reiche  v.  Smythe,  13  Wall.  162,  20 
U.  S.  (L.  ed.)  666,  where,  however,  the 
concluaion  of  the  court  waa  influenced  to 
aome  extent  by  the  language  of  acta  in 
pari  materia, 

14.  Newport  Newa,  etc.,  Co.  r.  U.  S., 
(C.  C.  A.)  61  Fed.  488;  18  Op.  Atty.- 
Gen.  520. 

15.  Where  a  atatute  enumerated  a  group 
of  articlea,  viz.,  '*  book,  pamphlet,"  etc., 
aa  nonmailable,  followed  by  the  worda  ^'  or 
other  publication  "  thia  general  phraae  de- 
noted that  the  atatute  contemplated  aa 
apecified  articlea  only  auch  aa  were  "  pub- 
licationa."  U.  S.  t?.  Chaae,  135  U.  S.  255, 
10  S.  Ct.  756,  34  U.  S.  (L.  ed.)  117;  U.  S. 
r.  Loftia,  12  Fed.  673;  U.  S.  v,  Wilson, 
58  Fed.  768.  See  alao  Pacific  Rolling- 
MiU  Co.  r.  Hamilton,  61  Fed.  476. 

So  where  an  act  of  Congreaa  forbade 
obstruction  of  access  to  certain  lands  by 
**  fencing  *'  or  "  incloaing,"  "  or  any  other 
unlawful  means,"  the  word  **  unlawful " 
waa  read  aa  qualifying  the  worda  "  fenc- 
ing *'  and  "  inclosing."  Potts  v.  U.  S., 
(C.  C.  A.)   114  Fed.  52. 

For  aimilar   inatancea  of  the  effect  of 


the  word  ''other"  see  oaaes  cited  supra, 
§  32,  note  79. 

16.  Per  Deady,  J.,  in  U.  S.  v.  Loftia,  12 
Fed.  673. 

17.  Wella  Fargo  &  Co.  r.  Jeraey  City, 
207  Fed.  871. 

18.  Per  Brewer,  J.,  in  U.  S.  v.  Meacall, 
215  U.  S.  26,  30  S.  Ct.  19,  54  U.  S.  (L. 
ed.)  77,  qitoting  from  National  Bank  of 
Commerce  r.  Ripley,  161  Mo.  126,  61  S.  W. 
587;  U.  S.  t\  Lawrence,  13  Blatchf.  212, 
26  Fed.  Caa.  No.  15,572;  Arthur  v,  G.  W. 
Paraona  Co.,  (C.  C.  A.)  224  Fed.  47;  In 
re  Crook,  219  Fed.  979;  Cumberland  Tele- 
phone, etc.,  Co.  V.  Memphia,  (C.  C.  A.) 
200  Fed.  657;  U.  S.  v.  Burton,  131  Fed. 
552.  See  alao  In  re  Siege,  (C.  C.  A.)  116 
Fed.  344. 

"  Counael  for  defendant  invokea  the  rule 
of  ejusdem  generis,  and  aays  that  the 
words  *  any  other  person '  are  confined 
by  the  earlier  apecificationa  of  the  aectlon 
to  thoae  who  are  engaged  in  the  carriage 
of  the  liquora  eitlier  aa  principal  or  em- 
ployee. The  rule  invoked  ia  not  much 
in  favor  at  the  preaent  time.  Stroud'a 
Judicial  Dictionary,  after  a  full  review 
of  the  Engliah  authoritiea  on  the  aubject, 
says:  *  It  may  be  doubted  whether  the 
rule  is  of  much  practical  value  at  the 
present  day.'  "  U.  S.  r.  First  Nat.  Bank 
of  Anamoose,  190  Fed.  336. 
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be  taken  distributively,  r addenda  singula  singulis}^  Thus,  an  act  of  Con- 
gress provided  that  all  fines,  penalties,  and  forfeitures  accruing  under  the 
laws  of  the  states  of  Maryland  and  Virginia  which  by  adoption  had  become 
laws  of  the  District  of  Columbia  should  be  recovered  with  costs,  by  indict- 
ment or  information  in  the  name  of  the  United  States,  or  by  action  of  debt 
in  the  name  of  the  United  States  and  of  the  informer.  It  was  held  that 
the  act  must  be  construed  reddenda'  singula  singulis;  that  is,  where  the 
mode  of  prosecution  under  the  state  laws  was  by  indictment  or  information 
in  the  name  of  the  commonwealth,  it  would  in  future  be  by  indictment  or 
information  in  the  name  of  the  United  States ;  and  where  by  the  state  laws 
the  mode  of  prosecution  was  an  action  qui  tarn,  or  an  action  of  debt  in 
the  name  of  the  informer,  it  should,  in  future,  be  an  action  qui  iam  in  the 
name  of  the  United  States  and  of  the  informer,  or  an  action  of  debt  in 
the  name  of  the  informer  alone.*^ 

03.  Expressio  unius  est  ezclusio  alterius. —  It  is  a  general  principle  of 
interpretation  that  the  mention  of  one  thing  implies  the  exclusion  of 
another  thing.*^  '*  Expressio  unius  est  exclusio  alteriu^y^^  said  Mr.  Jus- 
tice Baldwin,  "  is  a  universal  maxim  in  the  construction  of  statutes."** 
According  to  this  rule  of  interpretation  the  enumeration  of  the  objects  to 
which  money  specified  in  an  appropriation  act  of  Congress  is  to  be  applied 
manifests  a  purpose  to  exclude  all  other  objects.*®  Where  an  act  makes 
substantive  provisions  and  then  expressly  repeals  specified  acts,  the  rule 
expressio  unius,  etc.,  strongly  repels  any  presumption  that  acts  not  speci- 
fied are  impliedly  repealed.**  Enumeration  in  a  charter  of  incorporation 
of  the  purposes  for  which  the  corporation  may  acquire  title  to  real  estate 
is  necessarily  exclusive  of  all  other  purposes.**  Acts  of  Congress  con- 
ferring appellate  jurisdiction  on  the  Supreme  Court  operate  as  a  negation 
or  exception  of  Buch  jurisdiction  in  other  cases.*®  When  a  statute  directs 
that  a  thing  shall  be  done  in  a  given  manner,  it  ordinarily  excludes  all 
other  modes  of  doing  it.***^    Thus,  an  act  providing  a  mode  by  which  a 


19.  23  Am.  and  Eiro.  Enctc.  of  Law 
{ Ist  ed.)  444. 

90.  U.  S.  o.  Simms,  1  Cranch  253,  2 
U.  S.  (L.  ed.)  98;  Columb  r.  WebBter 
Mfg.  Co.,  76  Fed.  200;  Hooper  r.  Fifty- 
One  Casks  of  Brandy,  2  Ware  371,  12  Fed. 
Cas.  No.  6,674.  For  other  examples  of 
the  rule  reddenda  singula  singulia  see  U. 
S.  p.  Hartwell,  6  Wall.  394,  18  U.  S.  (L. 
ed.)  832;  Meredith  v.  U.  S.,  13  Pet.  495, 
10  U.  S.  (L.  ed.)  263;  Huidekoper  v.  Doug- 
lass, 3  Cranch  67,  2  U.  S.  (L.  ed.)  368; 
Peck  r.  Elliott,  (C.  C.  A.)  79  Fed.  17; 
In  re  Boston  Book  Co.,  50  Fed.  914;  U.  S. 
i*.  Bassett,  2  Story  406,  24  Fed.  Cas.  No. 
14,539. 

81.  Walla  Walla  v.  Walla  Walla  Water 
Co.,  172  U.  S.  22,  19  S.  Ct.  77,  43  U.  S. 
(L.  ed.)  350;  In  re  Johnson,  224  Fed. 
180;  U.  S.  V.  First  National  Bank  of  Ana- 
moose,  190  Fed.  336;  Ladew  v,  Tennessee 
Copper  Co.,  179  Fed.  245;  People,  U.  S. 
Bank  v.  Goodwin,  162  Fed.  937;  Field  r. 
r.  S.,  (C.  C.  A.)  137  Fed.  6;  £a?  p. 
Van  Vranken,  47  Fed.  888;  Gwathmay  v. 
Clisby,  31  ¥ed.  220.  See  also  Washington 
Home  for  Incurables    v,  American   Secu- 


rity, etc.,  Co.,  224  U.  S.  486,  82  S.  Ct. 
554,  56  U.  S.    (L.  ed.)    854. 

92.  U.  S.  V.  Arredondo,  6  Pet.  725,  8 
U.  S.  (L.  ed.)  560;  Glynn  r.  U.  S.,  32  Ct. 
CI.  100.  See  also  Arthur  v.  Cumming, 
91  U.  S.  364,  23  U.  S.  (L.  ed.)  439,  where 
m  construing  a  tariff  act,  the  maxim  was 
applied  ''with  cogent  effect;"  Sturges  v. 
Collector,  12  Wall.  27,  20  U.  S.  (L.  ed.) 
257. 

23.  18  Op.  Atty.-Gen.  147  (Garland, 
1885). 

94.  Wood  V.  U.  S.,  16  Pet.  364,  10  U.  S. 
(L.  ed.)  995. 

25.  Case  r.  Kelly,  133  U.  S.  26,  10  S.  Ct. 
216,  33  U.  S.  (L.  ed.)  515. 

26.  DurouBseau  v,  U.  S.,  •  Cranch  314, 
3  U.  S.  (L.  ed.)  234;  J^OT  p.  McCardle,  7 
Wall.  506,  19  U.  S.  (L.  ed.)  296;  National 
Exch.  Bank  t?.  Peters,  144  U.  S.  573,  12 
S.  Ct.  767,  36  U.  S.  (L.  ed.)  546;  In  re 
Heath,  144  U.  S.  93,  12  S.  Ct.  615,  36 
U.  S.  (L.  ed.)  359. 

97.  U.  S.  r.  O'Connor,  31  Fed.  462,  where 
the  court  said:  "According  to  that  rule 
of  interpretation,  when  a  statute  directs 
t  .at  a  public  record  shall  be  kept  for  a 
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county  could  incur  liability  on  subscription/  to  the  stock  of  a  railroad  com- 
pany and  a  mode  of  discharging  that  liability  was  held  to  exclude  all  other 
modes.^*®  Where,  however,  a  statute  lays  down  a  general  rule,  expressly 
or  by  proper  construction,  and  proceeds  to  specify  instances,  the  latter 
may  be  regarded  as  illustrative  rather  than  exhaustive.^®  And  other  cases 
may  occur  where  the  maxim  above  stated  is  overruled  by  a  clearly  mani- 
fested legislative  intent  that  it  shall  not  apply .®*^ 


VI.    Construction  of  Particular  Classes  of  Statutes 
Remedial  and  Declaratory  Statutes;  Indian  Legislation 


94.  Bemedial. — A  remedial  statute  must  be  construed  liberally  so  as  to 
afford  all  the  relief  within  the  power  of  the  court  which  the  language  of 
the  act  indicates  that  the  legislature  intended  to  grant.®*  The  intention 
in  remedial  statutes  is  more  liberally  inferred  and  to  a  greater  extent 
dominates  the  letter  than  is  admissible  in  dealing  with  those  which  must 
be  strictly  construed.**  It  is  not  unusual  to  extend  the  enacting  words 
of  a  remedial  statute  beyond  their  literal  import  and  effect  in  order  to 
include  cases  within  the  same  mischief.*** 

Among  those  statutes  which  have  been  declared  remedial  are  statutes 
exempting  property  of  a  debtor  from  execution,**  and  from  seizure  in 
bankruptcy    proceedings,**    laws    allowing    liens    to    mechanics**    and 


certain  purpose,  and  that  entries  shaU  be 
made  therein  in  a  certain  way,  it  seems 
obvious  that  it  is  unlawful  to  make  entries 
in  such  record  in  any  manner  other  than 
has  been  prescribed." 

28.  Wells  V,  Pontotoc  Comity,  102  U.  S. 
632,  26  U.  S.  (L.  ed.)  122. 

29.  Interstate  Commerce  Commission  v, 
Baltimore,  etc.,  R.  Co.,  43  Fed.  59. 

30.  In  re  Baudouine,  96  Fed.  540. 

**  But  the  maxim  expresaio  uniu8f  like 
other  canons  of  construction,  is  a  '  rule  of 
construction,  not  of  substantive  law,  and 
serves  only  as  an  aid  in  discovering  the 
legislative  intent  when  that  is  not  other- 
wise manifest.  In  such  instances  it  is  of 
deciding  importance ;  in  others,  not.' "  U. 
S.  V.  Barnes,  222  U.  S.  613,  32  S.  Ct.  117, 
56  U.  S.   (L.  ed.)  291. 

81.  Logan  v,  Davis,  233  U.  S.  613,  34 
S.  Ct.  685,  58  U.  S.  (L.  ed.)  1121;  U.  S. 
r.  Colorado  Anthracite  Co.,  225  U.  S.  219, 
32  S.  Ct.  617,  66  U.  S.  (L.  ed.)  1063; 
New  York,  etc.,  R.  Co.  r.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  26  S. 
Ct.  272,  60  U.  S.  (L.  ed.)  615;  U.  S.  r. 
American  Surety  Co.,  200  U.  S.  197,  26 
S.  Ct.  168,  50  U.  S.  (L.  ed.)  437;  Guardian 
Trust,  etc.,  Co.  v.  Fisher,  200  U.  S.  57, 
26  S.  Ct.  186,  50  U.  S.  (L.  ed.)  367; 
Gertgene  r.  O'Connor,  191  U.  S.  237,  24 
S.  Ct.  94,  48  U.  S.  (L.  ed.)  163;  U.  S.  v. 
Southern  Pac.  R.  Co.,  184  U.  S.  49,  22 
S.  Ct.  285,  46  U.  S.  (L.  ed.)  425;  Belev 
r.  Naphtaly,  169  U.  S.  359,  18  S.  Ct.  354, 
42  U.  S.  (L.  ed.)  777;  Jones  v.  Guarantv, 
etc.,  Co.,  101  U.  S.  626,  26  U.  S.  (L.  ed.') 


1034;  Twenty  Per  Cent.  Cases,  13  Wall. 
576,  20  U.  S.  (L.  ed.)  708;  Roas  v.  Doe,  1 
Pet.  667,  7  U.  S.  (L.  ed.)  307;  In  re 
Crook,  219  Fed,  979;  U.  S.  r.  Atlantic 
Coast  Line  R.  Co.,  (C.  C.  A.)  211  Fed. 
897;  Chase  v.  Erhardt,  198  Fed.  305; 
U.  S.  t?.  Kansas  City  Southern  R.  Co.,  189 
Fed.  471;  U.  S.  v.  MeClellan,  127  Fed. 
97;  In  re  Emslie,  (C.  C.  A.)  102  Fed. 
292;  Virginia  Coupon  Cases,  26  Fed.  668; 
Bissell  Carpet-Sweeper  Co.  r.  Goshen 
Sweeper  Co.,  (C.  C.  A.)  72  Fed.  563;  John- 
ston's Case,  17  Ct.  CI.  171.  See  also  Ram- 
sey r.  Tacoma  Land  Co.,  196  U.  S.  360,  25 
S.  Ct.  286,  49  U.  S.  (L.  ed.)  513;  Com- 
mercial Bank  v.  Sandford,  103  Fed.  100. 
See  §  37  as  to  prospective  operation  of 
a  remedial  act. 

82.  In  re  Matthews,  109  Fed.  617. 

83.  Dubois  v.  Hepburn,  10  Pet.  1,  9  U. 
S.  (L.  ed.)  325;  U.  S.  t?.  Hogg,  111  Fed. 
294;  Beley  f.  Naphtaly,  (C.  C.  A.)  73 
Fed.  125  [citing  St.  Peter  v.  Middleburgh, 
2  Y.  &  J.  196] ;  Singer  Mfg.  Co.  i\  Mc- 
Collock,  24  Fed.  668;  The  Industry,  1  Gall. 
118,  13  Fed.  Cas.  No.  7,028.  See  also 
Reed  r.  Pennsylvania  Co.,  Ill  Fed.  714; 
Columb  V.  Webster  Mfg.  Co.,  76  Fed.  200. 

84.  In  re  Falconer,  (C.  C.  A.)  110  Fed. 
115;  In  re  Hindman,  (C.  C.  A.)  104  Fed. 
333;  In  re  Friederick,  95  Fed.  282. 

35.  In  re  Cook,  219  Fed.  979. 

86.  Title  Guaranty,  etc.,  Co.  r.  Crane 
Co.,  219  U.  S.  24,  31  S.  Ct.  140,  66  U.  S. 
(L.  ed.)  72;  Springer  Land  Assoc,  v.  Ford, 
168  U.  S.  524,  18  S.  Ct.  170,  42  U.  S.  (L. 
ed.)    565;    Flagstaff   Silver    Min.    Co.    v. 
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materialinen,^'^  statutes  for  suppression  of  fraud  where  they  operate  on  the 
offense  by  setting  aside  the  fraudulent  transaction,*®  acts  authorizing 
recovery  of  damages  in  cases  of  death  by  vn-ongful  act,*®  statutes  tending 
to  effect  an  object  of  great  public  utility,^  statutes  removing  the  disquali- 
fication of  witnesses  on  the  ground  of  interest,"*^  statutes  authorizing  the 
redemption  of  lands  sold  for  taxes,**  an  act  giving  the  mortgagee  a  right 
to  redeem  after  foreclosure  decree  and  sale,**  an  employers'  liability  act,** 
statutes  making  a  railroad  company  absolutely  liable  in  damages  for  fire 
communicated  by  its  locomotives  and  giving  an  insurable  interest  in  prop- 
erty along  its  route,**  state  insolvency  laws,***  curative  acts  clearly  in  the 
interests  of  justice,*'^  statutes  promoting  the  safety  of  the  traveling  pub- 
lic,*® statutes  subordinating  mortgages  on  corporation  property  to  the  liens 
of  certain  judgments,*®  statutes  enlarging  the  jurisdiction  of  courts  where 
the  existing  law  operated  mischievously,*^®  national  bankruptcy  acts,** 


Cullins,  104  U.  S.  177,  26  U.  S.  (L.  ed.) 
704;  In  re  Matthews,  109  Fed.  603.  See 
also  Davis  v.  Alvord,  94  U.  S.  649,  24 
U.  S.  (L.  ed.)  285;  Gilchrist  t\  Helena, 
etc.,  R.  Co.,  68  Fed.  717. 

But  while  a  statute  creating  a  me- 
chanics* lien  "is  to  be  liberally  construed 
in  reference  to  the  property  to  which  the 
lien  attaches,  only  those  persons  enumer- 
ated and  embraced  in  the  statute  are  to 
be  held  entitled  to  the  lien,  and  that  no 
persons  are  to  be  included  under  its  pro- 
visions unless  they  make  it  clearly  appear 
that  they  are  so  entitled,  without  a 
strained  construction  of  the  statute."  In 
re  American  Lime  Ck>.,  201  Fed.  433. 

See  §  102  for  rule  applicable  to  maritime 
liens. 

87.  U.  S.  t\  New  York  Steam  Fitting, 
etc.,  Co.,  235  U.  S.  327,  35  b.  Ct.  108,  59 
U.  S.  (L.  ed.)  253;  Hill  v.  American 
Surety  Co.,  200  U.  S.  197,  26  S.  Ct.  168, 
50  U.  S.  (L.  ed.)  437. 

38.  Smith  v.  Townsend,  148  U.  S.  498, 
13  S.  Ct.  634,  37  U.  S.  (L.  ed.)  635;  U.  S. 
Bank  v.  Lee,  13  Pet.  118,  10  U.  S.  (L.  ed.) 
87;  Hahn  v.  Salmon,  20  Fed.  801;  Edmond- 
son  V,  Hyde,  2  Sawy.  212,  8  Fed.  Cas.  No. 
4,285. 

39.  Stewart  v.  Baltimore,  etc.,  R.  Co., 
168  U.  S.  448,  18  S.  Ct.  105,  42  U.  S.  (L. 
ed.)  637.  Compare  Bowen  r.  Illinois  Cent. 
R.  Co.,  (C.  C.  A.)    136  Fed.  306. 

40.  Baring  v.  Erdman,  2  Fed.  Cas.  No. 
981. 

41.  Texas  v.  Chiles,  21  WaU.  490,  22 
U.  S.   (L.  ed.)   650. 

42.  Corbett  v.  Nutt,  10  Wall.  474,  20 
U.  S.  (L.  ed.)  978;  Dubois  t?.  Hepburn,  10 
Pet.  1,  9  U.  S.   (L.  ed.)  325. 

43.  Singer  Mfg.  Co.  v.  McCoUock,  24 
Fed.  667. 

44.  Canney  t^  Walkeine,  (C.  C.  A.)  113 
Fed.  66.  See  also  Casey  v.  Barber  Asphalt 
Paving  Co.,  192  Fed.  432. 

45.  St.  Louis,  etc.,  R.  Co.  v.  Mathews, 
166  U.  S.  1,  17  S.  Ct.  243,  41  U.  S.  (L. 
ed.)   611. 


46.  Tracy  f.  Tuffly,  134  U.  S.  206,  10 
S.  Ct.  527,  33  U.  S.  (L.  ed.)  879. 

47.  Evans-Snider-Buel  Co.  v.  McFadden, 
(C.  C.  A.)  105  Fed.  293.  See  also  Denn 
17.  Reid,  10  Pet.  526,  9  U.  S.  (L.  ed.)  228. 

48.  U.  S.  1*.  Atlantic  Coast  Line  R.  Co., 
(C.  C  A.)  211  Fed.  897;  U.  S.  v.  Kansas 
City  Southern  R.  Co.,  189  Fed.  471;  Chi- 
cago, etc.,  R.  Co.  i\  Voelker,  (C.  C.  A.) 
129  Fed.  522,  reversing  116  Fed.  267. 

49.  Guardian  Trust,  etc.,  Co.  v.  Fislier, 
200  U.  S.  57,  26  S.  Ct.  186,  60  U.  S.  (L. 
ed.)  367.  Compare  Fidelity  Ins.,  etc.,  Co. 
V.  Norfolk,  90  Fed.  175,  wherein  it  was 
held  that  a  statute  providing  that  execu- 
tions on  certain  judgments  against  a  cor- 
poration should  take  precedence  of  mort- 
gages on  its  property,  being  in  derogation 
of  the  oonunon  law  and  hence  subject  to 
strict  construction,  must  be  confined  to 
judgments  against  the  mortgagor  corpo- 
ration and  oannot  be  enforced  as  to  judg- 
ments obtained  against  its  officers  and 
agents. 

60.  Bissell  Carpet-Sweeper  Co.  v.  Goshen 
Sweeper  Co.,  (C.  C.  A.)  72  Fed.  553; 
Larkin  v.  Saffarans,  15  Fed.  160. 

51.  Neal  v.  Clark,  95  U.  S.  709,  24  U.  S. 
(L.  ed.)  587;  In  re  Scott,  126  Fed.  981; 
In  re  Car  ley,  106  Fed.  803;  In  re  Kenney, 
(C.  C.  A.)  105  Fed.  898;  Botts  v.  Ham- 
mond,  (C.  C.  A.)  99  Fed.  920;  Murray 
r.  Beal,  97  Fed.  568;  Southern  L.  &  T. 
Co.  V.  Benbow,  96  Fed.  528;  Blake  t\ 
Francis  Valentine  Co.,  89  Fed.  691.  See 
also  Matter  of  Ankrim,  3  McLean  285,  1 
Fed.  Cas.  No.  395;  Pirie  t;.  Chicago  Title, 
etc.,  Co.,  182  U.  S.  438,  21  S.  Ct.  906,  45 
U.  S.  (L.  ed.)  1171;  Matter  of  Billing, 
3  Ben.  216,  3  Fed.  Cas.  No.  1,408.  But 
their  provisions  should  not  be  stretched 
"  in  order  to  meet  what  may  seem  like 
a  hard  case."  Citizens'  Bank  v.  De  Pauv 
Co.,  (C.  C.  A.)  lOS  Fed.  930. 

In  Wetmore  v,  Markoe,  196  U.  S.  68,  26 
S.  Ct.  172,  49  U.  S.  (L.  ed.)  390,  it  was 
held  that  a  judgment  for  alimony  rendered 
against  the  bankrupt  was  not  a  debt  barred 
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the  patent  laws  of  Congress,*^  and  the  copyright  laws,*^  the  federal 
statute  prohibiting  an  injunction  against  any  proceeding  in  a  state  court,*^ 
donation  land  grants  made  in  order  to  encourage  settlement  of  distant 
public  lands,*"^  statutes  giving  the  government  priority  of  payment  out 
of  the  estates  of  insolvent  debtors,*^^  the  federal  civil  rights  act,*''  land 
bounty  acts,**  statutes  designed  to  give  to  a  class  of  claimants  a  legal 
remedy  for  the  enforcement  of  their  claims  where  none  exists  available  to 
them,*^®  a  statute  adjusting  conflicting  land  grants,®^  and  an  act  of 
Congress  for  the  purpose  of  meeting  and  obviating  hardships  resulting 
from  the  rejection  of  claims  to  lands  under  supposed  or  defective  grants.®^ 
The  captured  and  abandoned  property  act  of  Congress  of  1863®*  was 
liberally  construed  to  give  effect  to  the  beneficent  intention  of  Congress.®* 
In  the  construction  of  statutes  which  fix  the  compensation  of  public  officers, 
if  the  words  are  loose  and  obscure  and  admit  of  two  meanings  they  should 
be  construed  in  favor  of  the  officer.®^ 

96.  Declaratory. — *'  When  a  statute  is  merely  declarative  of  the  com- 
mon law,  or  in  affirmance  of  it,  and  is  in  the  general  terms  of  the  common 
law,  there  is  no  safer  rule  for  its  construction  than  *  to  construe  it  as  near 
to  the  rule  and  reason  of  the  common  law  as  may  be,  and  by  the  course 
which  that  observes  in  other  cases.'  "®*^  Accordingly,  where  a  statute 
declares  an  obligation  existent  at  common  law  and  prescribes  for  the 
breach  thereof  severe  penalties,  that  statute  should  be  construed  to  impose 
the  penalties  only  for  a  breach  of  the  duty  as  it  existed  at  common  law 
though  a  strict  adherence  to  the  language  used  would  warrant  the  imposi- 
tion of  a  broader  obligation.®®    Similarly,  an  act  affirming  a  prior  statute 


by  a  diacharge  in  bankruptcy,  the  court 
saying :  "  Unless  positively  required  by 
direct  enactment  the  courts  should  not 
presume  a  design  upon  the  part  of  Con- 
gress in  relieving  the  unfortunate  debtor 
to  make  the  law  a  means  of  avoiding  en- 
forcement of  the  ^obligation,  moral  and 
legal,  devolved  upon  the  husband  to  sup- 
port his  wife  and  to  maintain  and  edu- 
cate his  children." 

52.  Grant  v,  Raymond,  6  Pet.  218,  8 
U.  S.  (L.  ed.)  376;  WTiitney  v.  Emmett, 
Baldw.  303,  29  Fed.  Oas.  No.  17,685.  8ee 
also  Whittemore  t\  Cutler,  1  Gall.  430, 
29  Fed.  Cas.  No.  17,600. 

58.  Myers  17.  Callaghan,  5  Fed.  732. 

54.  Aultman  v.  Blumfield,  102  Fed.  14; 
American  Assoc,  v.  Hurst,  (C  C.  A.)  59 
Fed.  1. 

55.  Silver  t?.  Ladd,  7  WaU.  219, 19  U.  S. 
(L.  ed.)  138;  Stark  t\  Starrs,  6  Wall. 
402,  18  U.  S.  (L.  ed.)  925;  Cutting  v. 
Cutting,  6  Fed.  266 ;  Bear  v.  Luse,  6  Sawy. 
151,  2  Fed.  Cas.  No.  1,179. 

56.  U.  S.  V,  Duncan,  4  McLean  628,  25 
Fed.  Cas.  No.  15,003;  U.  S.  v.  State  Bank, 
6  Pet.  29,  8  U.  S.  (L.  ed.)  308;  Beaston 
V.  Farmers'  Bank,  12  Pet.  134,  9  U.  S.  (L. 
ed.)   1029. 

67.  U.  S.  17.  Rhodes,  1  Abb.  28,  27  Fed. 
Cas.  No.  16,151. 

58.  Ross  T.  Doe,  1  Pet.  667,  7  U.  S.  (L. 
ed.)   307. 

59.  Christie  Street   Commission  Co.   r. 


U.  S.,  (C.  C.  A.)  136  Fed.  326,  affirming 
129  Fed.  506;  Neurath's  Motion,  17  Ct. 
CI.  225.  See  also  U.  S.  r.  Wiley,  11  WalL 
608,  20  U.  S.  (L.  ed.)  211. 

60.  U.  S.  V.  Southern  Pac.  R.  Co.,  184 
U.  S.  49,  22  S.  Ct.  285,  46  U.  S.  (L.  ed.) 
425. 

61.  Logan  v.  Davis,  233  U.  S.  613,  58 
U.  S.  (L.  ed.)  1121,  34  S.  Ct.  685;  U.  S. 
t\  Colorado  Anthracite  Co.,  226  U.  S.  219, 
32  S.  Ct.  617,  56  U.  S.  (L.  ed.)  1063; 
Beley  v.  Naphtaly,  (C.  C.  A.)  73  Fed.  124, 
affirmed  169  U.  S.  353,  18  S.  Ot.  354,  42 
U.  S.  (L.  ed.)  775. 

62.  Act  of  March  12,  1863. 

63.  U.  S.  V,  Padelford,  9  Wall.  537,  19 
U.  S.  (L.  ed.)  790;  U.  S.  V.  Anderson,  9 
Wall.  66,  19  U.  S.   (L.  ed.)   616. 

64.  Delaney  v.  U.  S.,  31  Ct.  CI.  61,  af- 
firmed 1«4  U.  S.  282,  17  S.  Ct.  84,  41 
U.  S.  (L.  ed.)  435;  Butler  v.  U.  S.,  23 
Ct.  CI.  165;  Moore's  Case,  4  Ct.  CI.  141 
[citing  U.  S.  v.  Morse,  3  Story  97,  27 
Fed.  Cas.  No.  15,820];  U.  S.  v.  Collier, 
3  Blatchf.  325,  25  Fed.  Cas.  No.  14,833. 
But  see  U.  S.  v.  Clough,  (C.  C.  A.)  55 
Fed.  375. 

65.  Per  Lurton,  C.  J.,  in  Cumberland, 
etc.,  Tel.  Co.  v.  Kelly,  (C.  C.  A.)  160  Fed. 
316.  To  the  same  effect  Kepner  v.  U.  S., 
196  U.  S.  100,  24  S.  Ct.  797,  49  U.  S.  (L. 
ed.)    114. 

66.  Hampton  f.  St.  Louis,  etc.,  R.  Co., 
227  U.  S.  456,  33  S.  Ct.  263,  67  U.  S.  (L, 
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should  not  be  construed  to  enlarge  or  diminish  the  scope  of  its  provisions. 
**  The  true  purpose  and  the  designed  effect  of  statutes,  declaratory  of  the 
common  or  existing  law  and  preservatory  of  the  rights  vested  thereunder, 
is  to  dispel  doubt  and  to  make  plain  the  fact  that  such  laws  and  rights  shall 
remain  undisturbed.'*®'' 

96.  Indian  legislation. — A  statute  in  the  nature  of  a  contract  with 
Indians  should  never  be  construed  to  their  prejudice  when  susceptible  of 
any  other  interpretation,  those  people  being  wards  of  the  nation  and 
wholly  dependent  on  its  good  faith  for  protection.®®  Thus,  doubtful 
expressions  in  such  a  statute  as  to  the  exemption  of  Indian  property  from 
taxation  are  liberally  construed  and  an  exemption  is  held  an  incident  to 
the  property  rather  than  a  personal  privilege.®®  But  this  rule  is  limited 
strictly  to  statutes  contractual  in  nature,  and  other  acts  affecting  Indians 
are  construed  according  to  generally  prevailing  canons.'^® 

Statutes  Derogatory  of  Common  Law  and  Common  Bight;  Denouncing 

Forfeitures 

87.  Derogatory  of  common  law. — ''  No  statute  is  to  be  construed  as 
altering  the  common  law,  farther  than  its  words  import, ' '  said  Mr.  Justice 
Strong.  **  It  is  not  to  be  construed  as  making  any  innovation  upon  the 
common  law  which  it  does  not  fairly  express."  ''^  Thus,  a  legislative  inten- 
tion to  place  bills  of  lading  on  the  same  footing  in  all  respects  with  bills  of 
exchange  ought  not  to  be  inferred  from  words  that  can  be  fully  satisfied 
without  it,'^*  and  statutes  giving  administrators  power  over  realty,  being 
in  derogation  of  common  law,  must  be  strictly  construed.'^^    For  the  same 


ed.)    596;    Cumberland,   etc.,   Tel.   Co.   c, 
Kelly,   (C.  C.  A.)   160  Fed.  316. 

67.  Per  Sanborn,  C.  J.,  in  In  re  Mc- 
Kenzie,  (C.  C.  A.)  142  Fed.  3«3.  See 
also  Porter  v.  Lazear,  109  U.  S.  84,  8 
S.  Ct.  58,  27  U.  S.  (L.  ed.)  865. 

68.  Choate  v.  Trapp,  224  U.  S.  665,  32 
S.  Ct.  565,  56  U.  S.  (L.  ed.)  941,  followed 
in  Gleason  v.  Wood,  224  U.  S.  679,  32  S, 
Ct.  671,  56  U.  S.  (L.  ed.)  947.  To  the 
same  effect,  Cherokee  Intermarriage  Cases, 
203  U.  S.  76,  27  S.  Ct.  29,  51  U.  S.  (L.  ed.) 
96;  Minnesota  v.  Hitchcock,  185  U.  S. 
373,  22  S.  Ct.  650,  46  U.  S.  (L.  ed.)  954. 
See  also  Starr  v.  Long  Jim,  227  U.  S.  613, 
33  S.  Ct.  358,  57  U.  S.  (L.  ed.)  670; 
Northern  Pac.  R.  Co.  v.  U.  S.,  227  U.  S. 
355,  33  S.  Ct.  368,  57  U.  S.   (L.  ed.)   544. 

69.  Choate  v.  Trapp,  224  U.  S.  665,  32 
S.  Ct.  565,  56  U.  S.  (L.  ed.)  941,  followed 
in  Gleason  v.  Wood,  224  U.  S.  679,  32 
S.  Ct.  571,  56  U.  S.   (L.  ed.)  M7, 

70.  U.  S.  V.  Detroit  First  Nat.  Bank, 
234  U.  S.  245,  34  S.  Ct.  846,  58  U.  S.  (L. 
ed.)    1298. 

71.  Shaw  V.  North  Pennsylvania  R.  Co., 
101  U.  S.  565,  25  U.  S.  (L.  ed.)  892; 
Brunswick  Terminal  Co.  v.  Baltimore  Nat. 
Bank,  192  U.  S.  386,  24  S.  Ct.  314,  48 
U.  S.  (L.  ed.)  491;  Wells  r.  Jersey  Citv, 
207  Fed.  871;  Central  Wisconsin  Trust 
Co.  <?.  Barter,   (C.  C.  A.)    194  Fed.  835; 


Barber  Asphalt  Paving  Co.  v,  Austin,  (C. 
C.  A.)  186  Fed.  443;  Wilson  Sewing  Mach. 
Co.  V.  Jackson,  1  Hughes  295,  30  Fed. 
Cas.  No.  17,853.  To  the  point  that  stat- 
utes in  derogation  of  the  common  law  are 
to  be  strictly  construed,  see  also  Meister 
V.  Moore,  96  U.  S.  79,  24  U.  S.  (L.  ed.) 
826;  Nudd  v.  Burrows,  91  U.  S.  442,  23 
U.  S.  (L.  ed.)  286;  Douglass  r.  Lewis,  131 
U.  S.  75,  9  S.  Ct.  634,  33  U.  S.  (L.  ed.) 
53;  McCool  r.  Smith,  1  Black  470,  17 
U.  S.  (L.  ed.)  218;  Brown  v,  Barry,  3 
Dall.  367,  1  U.  S.  (L.  ed.)  638;  Harring- 
ton V.  Ilerrick,  (C.  C.  A.)  64  Fed.  471; 
Gwathmay  v,  Clisby,  31  Fed.  222;  Steiger 
V.  Third  Nat.  Bank,  6  Fed.  575;  Wick  r. 
Schooner  Samuel  Strong,  6  McLean  592,  29 
Fed.  Cas.  No.  17,607;  Mathewson  r.  Phoe- 
nix Iron  Foundry,  20  Fed.  283;  Ross  t\ 
Jones,  22  Wall.  591,  22  U.  S.  (L.  ed.)  730. 

"  Whenever  an  act  is  in  derogation  of 
the  common  law  and  should  be  strictly 
construed  and  strictly  pursued,  the  party 
seeking  the  benefit  of  it  must  bring  him- 
self clearly  within  not  only  the  spirit 
and  meaning,  but  the  letter,  of  the  act. 
He  can  take  nothing  by  intendment."  Per 
Speer,  J.,  in  August  v.  Callowav,  35  Fed. 
386. 

72.  Shaw  V.  North  Pennsylvania  R.  Co., 
101  U.  S.  565,  25  U.  S.  (L.  ed.)  892. 

78.  Jones  v,  Lamar,  34  Fed.  454. 
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reason  a  statute  giving  married  women  the  right  to  sue  for  torts  com- 
mitted against  them  as  fully  and  freely  as  if  they  were  unmarried,  does 
not  authorize  a  suit  by  a  married  woman  against  her  husband  for  personal 
injuries  of  his  inflictionJ*  And  a  statutory  right  is  preferably  held  cumu- 
lative and  additional  to,  rather  than  exclusive  of,  an  existing  common  law 
right  if  the  two  are  not  clearly  inconsistentJ*  But  where  the  purpose  of 
the  legislature  to  repeal  or  modify  the  common  law  is  clear  the  statute 
must  be  executed  according  to  its  termsJ®  And  a  rule  of  construction 
prescribed  by  the  legislature  that  all  statutes  including  those  in  derogation 
of  common  law  be  liberally  construed  is  binding  on  the  judiciaryJ'^ 

96.  Derogatoiy  of  common  right. —  Statutes  in  derogation  of  common 
right  are  to  be  strictly  construed  and  will  be  given  no  effect  beyond  the 
fair  meaning  of  the  words  employed^®  The  rule  applies  to  statutes  which 
abridge  the  power  to  make  contracts^®  **A11  legislation  interfering  with 
the  right  of  the  individual,  whether  he  be  a  natural  person  or  a  corporation, 
to  enter  into  contracts  or  to  exercise  his  preferences  as  to  the  person  with 
whom  he  shall  do  business,  should  be  cautiously  construed.  It  is  legislation 
of  a  novel  character,  and  should  not  be  extended  beyond  the  plain  import 


74.  Thompson  v.  Thompson,  218  U.  S. 
611,  31  S.  Ct.  Ill,  64  U.  S.  (L.  ed.)  1180. 
Mr.  Justice  Day,  voioing  the  opinion  of 
the  court  in  that  case,  said :  ^*  It  must 
be  presumed  that  the  legislators  who 
enacted  this  statute  were  familiar  with 
the  long  established  policy  of  the  com- 
mon law,  and  were  not  unmindful  of  the 
radical  dianges  in  the  policy  of  centuries 
which  snefa  legislation  as  is  here  suggested 
would  bring  about.  Conceding  it  to  be 
within  the  power  of  the  legislature  to 
make  this  alteration  in  the  law,  if  it  saw 
fit  to  do  so,  nevertheless  such  radical  and 
far-reaching  changes  should  only  be 
wrought  by  language  so  clear  and  plain 
as  to  be  unmistakable  evidence  of  the 
legislative  intention."  Mr.  Justice  Harlan, 
however,  with  whom  concurred  Mr.  Jus- 
tice Hughes  and  Mr.  Justice  Holmes,  sub- 
mitted a  dissenting  opinion  wherein  among 
other  things  this  was  said:  "My 
brethren  feel  constrained  to  say  that  the 
present  case  illustrates  the  attempt,  often 
made,  to  effect  radical  changes  in  the  com- 
mon law  by  mere  construction.  On  the 
contrary,  the  judgment  just  rendered  will 
have,  as  I  think,  the  effect  to  defeat  the 
clearly  expressed  will  of  the  legislature 
by  a  construction  of  its  words  that  cannot 
be  reconciled  with  their  ordinary  meaning." 

75.  Barber  Asphalt  Paving  Co.  v.  Aus- 
tin (C.  C.  A.)  186  Fed.  443.  See  also  Ten- 
nessee Coal,  etc.,  Co.  v.  George,  233  U.  S. 
354,  34  S.  Ot.  587,  58  U.  S.  (L.  ed.) 
W7. 

76.  Southern  Pac.  Co.  r.  Schoer,  (C.  C. 
A.)  114  Fed.  46»;  U.  S.  v.  Matthews,  173 
U.  S.  381,  19  S.  Ct.  413,  43  U.  S.  (L.  ed.) 
738.  See  dissenting  opinion  in  Thompson 
c.  Thompson,  218  U.  S.  611,  31  S.  Ct.  Ill, 
64  U.  S.  (L.  ed.)   1180. 

"The  dogma  as  to  the  strict  construc- 
tion of  statutes  in  derogation  of  the  com- 


mon law  only  amounts  to  the  recognition 
of  a  presumption  against  an  intention  to 
change  existing  law,  and  as  there  is  no 
doubt  of  that  intention  here,  the  extent  of 
the  application  of  the  change  demands 
at  least  no  more  rigorous  construction 
than  would  be  applied  to  penal  laws.  And, 
as  Chief  Justice  Parker  remarked,  con- 
ceding that  statutes  in  derogation  of  the 
common  law  are  to  be  construed  strictly, 
'  they  are  also  to  be  construed  sensibly, 
and  with  a  view  to  the  object  aimed  at 
by  the  legislature.'  **  Johnson  v.  Southern 
Pac.  Co.,  196  U.  S.  1,  25  S.  Ct.  158,  49 
U.  S.  (L.  ed.)  363,  citing  Gibson  i\  Jen- 
ney,  15  Mass.  205. 

77.  Smith  v.  Smith,  210  Fed.  947. 

78.  Chesapeake,  etc.,  Tel.  Co.  1?.  Man* 
ning,  186  U.  S.  238,  22  S.  Ct.  »81,  46  U.  S. 
(L.  ed.)  1144;  Barry  f.  Snowden,  106 
Fed.  672;  Norfolk,  etc.,  R.  Co.  v.  Pendle- 
ton, 156  U.  S.  673,  15  S.  Ct.  413,  39  U.  S. 
(L.  ed.)  574;  August  v.  Calloway,  35  Fed. 
381. 

All  laws  in  restraint  of  liberty  must 
be  strictly  construed.  In  re  Wolf,  27  Fed. 
609;  In  re  Schenkein,  113  Fed.  429. 

"A  statute  will  not  be  construed  as 
taking  away  a  common  law  right  existing 
at  the  date  of  its  enactment,  unless  that 
result  is  imperatively  required;  that  is 
to  say,  unless  it  be  found  that  the  pre- 
existing right  is  so  repugnant  to  the  stat- 
ute that  the  survival  of  such  right  would 
in  effect  deprive  the  subsequent  statute 
of  its  efficacy;  in  other  words,  render  its 
provisions  nugatory."  Texas,  etc.,  R.  Co. 
r.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
27  S.  Ct.  350,  51  U.  S.  (L.  ed.)  553. 

79.  In  re  Johnson,  224  Fed.  180;  Barry 
V,  Snowden,  106  Fed.  571,  where  the  court 
strictly  construed  a  statute  declaring  void 
stipulations  for  attorneys'  fees  in  written 
evidence  of  indebtedness. 
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of  the  language  used  by  the  lawmakers."  ®^  The  power  of  eminent  domain 
is  an  inherent  and  essential  attribute  of  sovereignty,  but  it  is  arbitrary  in 
character,  and  is  subversive  of  the  right  of  private  property  wherever  it  is 
resorted  to.  Therefore,  before  it  can  be  exercised,  its.  delegation  must 
plainly  appear,  and  may  not  be  deduced  from  ambiguous  language  by 
doubtful  inference.*** 

99.  Denouncing  forfeituree. —  By  the  settled  doctrine  of  the  United 
States  Supreme  Court,  **  whenever  a  statute  enacts  that  upon  the  com- 
mission of  a  certain  act  specific  property  used  in  or  connected  with  that 
act  shall  be  forfeited,  the  forfeiture  takes  effect  immediately  upon  the  com- 
mission of  the  act;  the  right  to  the  property  then  vests  in  the  United 
States,  although  their  title  is  not  perfected  until  judicial  condemnation; 
the  forfeiture  constitutes  a  statutory  transfer  of  the  right  to  the  United 
States  at  the  time  the  offense  is  committed,  and  the  condemnation,  when 
obtained,  relates  back  to  that  time  and  avoids  all  intermediate  sales  and 
alienations,  even  to  purchases  in  good  faith.'****  The  rule  was  early 
applied  under  statutes  enacting  that  whenever  goods,  the  importation  of 
which  was  prohibited,  should  be  imported,  they  should  be  forfeited,  and 
that  if  any  ship  should  leave  port  without  clearance  or  giving  bond  as 
required  by  law,  the  ship  and  the  cargo  should  be  forfeited.®^  It  has  been 
recognized  and  acted  on  in  cases  of  goods  imported  in  fraud  of  the  cus- 
toms laws,**  and  it  has  been  steadfastly  upheld  under  the  internal  revenue 
laws ;  ^^  in  one  case  under  an  enactment  punishing  by  fine  and  imprison- 
ment any  person  removing  distilled  spirits  from  the  distillery  contrary  to 
law,  with  intent  to  evade  the  payment  of  the  tax  thereon ;  ®®  and  in  another 
case  under  an  enactment  that  any  person  fraudulently  executing  an  instru- 
ment required  by  the  internal  revenue  laws  should  be  punished  by  fine 
and  imprisonment,  and  the  property  to  which  the  instrument  related  should 
be  forfeited.®'^  But  unless  the  words  of  the  statute  are  absolute,  the  right 
of  property  is  not  divested  until  the  property  is  condemned.*®     Where 


SO.  Per  Lacombe,  J.,  in  Prescott,  etc.,  R. 
Co.  i\  Atchison,  etc.,  R.  Co.,  73  Fed.  438. 

81.  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania R.  Co.,  196^  U.  S.  540,  25  S.  Ct.  133, 
49  U.  S.  (L.  ed.)  312;  U.  S.  t?.  A  Certain 
Tract  Land,  70  Fed.  943 ;  U.  S.  v.  Raners, 
70  Fed.  748.  See  also  16  Op.  Atty.-Gen. 
326;  17  Op.  Atty.-Gen.  509. 

82.  Per  Mr.  Justice  Gray,  in  U.  S.  t?. 
Stowell,  133  U.  S.  16,  10  S.  Ct.  244,  33 
U.  S.  (L.  ed.)  555.  See  also  U.  S.  t\ 
One  Hundred  Barrels  Spirits,  2  Abb.  313, 
27  Fed.  Cas.  No.  15,948;  Prince  v.  U.  S., 
2  Gall.  209,  19  Fed.  Cas.  No.  11,425;  U.  S. 
f.  Stevenson,  3  Ben.  119,  27  Fed.  Cas.  No. 
16,396;  U.  S.  v.  Schooner  Catherine,  2 
Paine  721,  25  Fed.  Cas.  Nos.  14,755;  U.  S. 
V.  Bark  Reindeer,  2  Cliff.  57,  27  Fed.  Cas. 
No.  16,144;  Jones  t?.  Shore,  1  Wheat. 
474,  4  U.  S.  (L.  ed.)  136;  Smith  f.  Mary- 
land, 6  Cranch  286,  3  U.  S.  (L.  ed.)  225; 
U.  S.  t?.  One  Water  Cask,  27  Fed.  Cas.  No. 
15,966;  U.  S.  v.  Twenty-One  Barrels  High 
Wines,  28  Fed.  Cas.  No.  16,567. 

83.  U.  S.  t\  1,960  Bags  Coffee,  8  Cranch 
308,  3  U.  S.  (L.  ed.)  602;  U.  S.  v.  The 
Brigantine  Mars,  8  Cranch  417,  3  U.  S. 


(L.  ed.)  609.  See  also  The  Florenzo, 
Blatchf.  &  H.  52,  9  Fed.  Cas.  No.  4,886; 
The  Maria,  Deady  99,  16  Fed.  Cas.  No. 
9,075. 

84.  Gelston  v,  Hoyt,  3  Wheat.  311,  4 
U.  S.  (L.  ed.)  381;  Wood  v.  U.  S.,  16  Pet. 
362,  10  U.  S.  (L.  ed.)  987;  Caldwell  r. 
U.  S.,  8  How.  366,  12  U.  S.  (L.  ed.)  1115; 
U.  S.  V.  Certain  Diamonds,  30  Fed.  364. 

85.  Heidritter  v.  Elizabeth  Oil-Cloth  Co., 
6  Fed.  138;  U.  S.  r.  Fifty-Six  Barrels 
Whiskey,  1  Abb.  93,  25  Fed.  Cas.  No. 
15,095;  U.  S.  t?.  Spring  Valley  Distillery, 
11  Blatchf.  255,  25  Fed.  Cas.  No.  14,963. 

86.  Henderson's  Distilled  Spirits,  14 
Wall.  44,  20  U.  S.    (L.  ed.)    815. 

87.  Thatcher's  Distilled  Spirits,  103  U. 
S.  679,  26  U.  S.  (L.  ed.)   535. 

88.  Burbank  v.  Conrad,  96  U.  S.  299, 
24  U.  S.  (L;ed.)  731;  Bennett  v.  Hunter, 
9  Wall.  326,  19  U.  S.  (L.  ed.)  672;  U.  S. 
1?.  One  Hundred  Barrels  Spirits,  1  Dill.  49, 
2  Abb.  305,  27  Fed.  Cas.  No.  15,948;  The 
Kate  Heron,  6  Sawv.  106,  14  Fed.  Cas. 
No.  7,619;  Clark  v.  l*rotection  Ins.  Co.,  1 
Story  135,  5  Fed.  Cas.  No.  2,860;  U.  S.  f. 
Three    Hundred    and    Ninety-Six   Barrels 
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by  the  terms  of  the  act  the  government  may  elect  to  proceed  against  the 
property  or  the  person  who  committed  the  wrongful  act,®®  or  the  declara- 
tion of  forfeiture  is  declared  disjunctively  of  the  property  or  its  value,^ 
the  title  does  not  vest  in  the  government  until  condemnation  of  the  prop- 
erty. And  a  statute  must  be  clear  and  unequivocal  which  imposes  upon  a 
court  the  duty  of  declaring  a  forfeiture  of  one  man 's  property  for  the  fault 
of  another.®*  Thus,  a  team  and  wagon  used  in  the  unlawful  removal  of 
unstamped  barrels  of  whiskey  was  not  forfeited  to  the  government  under 
the  drastic  provisions  of  the  revenue  laws  as  against  a  mortgagee  thereof 
who,  by  reason  of  condition  broken,  had  become  the  legal  owner  and  who 
was  ignorant  of  the  purpose  for  which  it  was  used.®* 

Statutes  Validating  Unlawful  Acts;  Statutes  of  Limitation; 

Maritime  Lien  Acts 

100.  Validation  of  unlawful  acts. —  Where  an  act  of  Congress  legalized 
a  bridge  across  a  navigable  river  which  theretofore  constituted  a  public 
nuisance,  the  effect  of  the  act  was  to  put  an  end  to  suits  instituted  to  pre- 
vent the  maintenance  of  the  bridge,  even  though  judgment  in  such  suits 
had  been  rendered  against  the  defendant.®^  Upon  the  same  principle  the 
United  States  Supreme  Court  has  dismissed  appeals  where  by  the  repeal 
of  a  statute  or  the  occurrence  of  some  other  event  the  court  found  itself 
unable  to  grant  any  effectual  relief  to  the  plaintiff  in  the  suit.®* 

101.  Statutes  of  limitation. —  Statutes  of  limitation, ' '  which  are  among 
the  most  beneficial  to  be  found  in  our  books, ' '  ®'  are  now  regarded  favor- 
ably in  all  our  courts.®**  Their  provisions  should  not  be  lightly  over- 
turned •'^  by  any  construction  not  warranted  by  the  natural  import  of  the 
words.®®  "  No  creditor  has  a  right  to  complain  of  a  strict  construction," 
said  Mr.  Justice  Story,  *'  since  it  is  only  by  his  own  fault  and  laches  that 
it  can  be  brought  to  bear  injuriously  upon  him."®®  Courts  uniformly 
decline  to  read  into  statutes  of  limitation  exceptions  not  named  therein.* 
Acts  of  limitation  operate  only  prospectively  unless  the  contrary  clearly 
appears 


2 


Distilled  Spirits,  28  Fed.  Cas.  No.  16,503; 
The  Nabob,  Brown  Adm.  115.  See  also 
Fairfax  t?.  Hunter,  7  Cranch  624,  3  U.  S. 
(L.  ed.)  453;  Schooner  Paulina's  Cargo 
V.  U.  S.,  7  Cranch  60,  3  U.  S.  (L.  ed.)  266. 

89.  U.  S.  r.  Grundy,  3  Cranch  338,  2  U. 
S.  (L.  ed.)  459. 

90.  Caldwell  v.  U.  S.,  8  How.  366,  12 
U.  S.  (L.  ed.)  1115;  U.  S.  r.  Grundy,  3 
Cranch  337,  2  U.  S.  (L.  ed.)  459;  The 
Mary  Celeste,  2  Lowell  357,  16  Fed.  Cas. 
No.  9,202;  Six  Hundred  Tons  Iron  Ore, 
9  Fed  595. 

91.  U.  s!  V,  Two  Barrels  Whisky,  (C.  C. 
A.)   96  Fed.  481. 

See  S  108. 

92.  U.  S.  r.  Two  Barrels  Whisky,  (C. 
C.  A.)  96  Fed.  479. 

93.  Pennsylvania  r.  Wheeling,  etc.. 
Bridge  Co.,  18  How.  421,  15  U.  S.  (L.  ed.) 
435;  The  Clinton  Bridge,  10  Wall.  454,  19 
U,  S.  (L.  ed.)  969,  Woolw.  150,  5  Fed. 
Cas.  Xo.  2,900.  See  also  U.  S.  v.  Elliott, 
74  Fed.  92. 


94.  Mills  V.  Green,  159  U.  S.  651,  16 
S.  Ct.  132,  40  U.  S.  (L.  ed.)  293;  New 
Orleans  Flour  Inspectors  v.  Glover,  160 
U.  S.  170,  161  U.  S.  101,  16  S.  Ct.  321, 
492,  40  U.  S.  (L.  ed.)  382,  632. 

95.  Per  Livingston,  J.,  in  Denn  t7.  Harn- 
den,  1  Paine  61,  9  Fed.  Cas.  No.  4,819. 

96.  Leffingwell  v.  Warren,  2  Black  606, 
17  U.  S.  (L.  ed.)  261,  where  the  court 
said:  ''Usually  they  are  founded  in  a 
wise  and  salutary  policy,  and  promote  the 
ends  of  justice."  See  also  Lewis  v,  Mar- 
shall, 5  Pet.  470,  8  U.  S.   (L.  ed.)    195. 

97.  Bell  V,  Morrison,  1  Pet.  362,  7  U.  S. 
(L.  ed.)   174. 

98.  Denn  t*.  Harnden,  1  Paine  61,  9 
Fed.  Cas.  No.  4,819.  See  also  Amy  v. 
Watertown,  130  U.  S.  320,  9  S.  Ct.  537, 
32  U.  S.   (L.  ed.)  953. 

99.  Bell  f.  Morrison,  1  Pet.  362,  7  U.  S. 
(L.  ed.)    174. 

1.  See  supra,  §  26,  as  to  avoidance  of 
judicial  legislation. 

2.  Vaughan  t*.  East  Tennessee,  etc.,  B. 
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102.  Maritiine  lien  acts. —  Constming  a  statute  of  the  state  of  Maine 
giving  certain  artisans  and  materialmen  maritime  liens  for  work  done  on 
or  material  furnished  a  vessel  at  its  home  port,  Judge  Curtis  said: 
**•  Privileged  liens  constituting  a  jits  in  re,  accompanying  the  property 
into  the  hands  of  bona  fide  purchasers,  and  operating  to  the  prejudice  of 
general  creditors,  are  matters  stricti  juris,  which  cannot  be  extended  from 
one  case  to  another  argumentatively,  or  by  analogy  or  inference.  They 
must  be  given  by  the  law  itself,  and  the  case  must  be  found  described  in 
the  law."*  And  in  numerous  other  instances  the  courts  have  confined 
such  liens  strictly  within  the  terms  of  the  statutes  creating  them.^ 


Penal  Statutes 

103.  Bule  of  strict  construction. —  In  a  leading  federal  case  expounding 
the  rule,  which  is  as  old  as  construction  itself,  that  penal  statutes  must  be 
construed  strictly,  Chief  Justice  Marshall  said:  ''  The  case  must  be  a 
strong  one,  indeed,  which  would  justify  a  court  in  departing  from  the 
plain  meaning  of  words,  especially  in  a  penal  act,  in  search  of  an  intention 
which  the  words  themselves  did  not  suggest.  To  determine  that  a  case  is 
within  the  intention  of  a  statute,  its  language  must  authorize  us  to  say  so. 
It  would  be  dangerous,  indeed,  to  carry  the  principle  that  a  case  which  is 
within  the  reason  or  mischief  of  a  statute  is  within  its  provisions,  so  far 
as  to  punish  a  crime  not  enumerated  in  the  statute,  because  it  is  of  equal 
atrocity  or  of  kindred  character  with  those  which  are  enumerated.  If 
this  principle  has  ever  been  recognized  in  expounding  criminal  law,  it  has 
been  in  cases  of  considerable  irritation  which  it  would  be  unsafe  to  con- 
sider as  precedents  forming  a  general  rule  for  other  cases.  * '  ^   Accordingly, 


Co.,  1  Flipp.  626,  28  Fed.  Cas.  No.  16,898; 
Union  Pac.  R.  Co.  v.  Laramie  Stock 
Yards  Co.,  231  U.  S.  190,  34  S.  Ct.  101,  68 
U.  S.  (L.  ed.)   179. 

See  I  37  as  to  prospective  operation  of 
statutes  of  limitation. 

3.  The  Kiersage,  2  Curt.  421,  14  Fed. 
Cas.  No.  7,762.  To  the  same  effect  The 
Mary  F.  Chisholm,  129  Fed.  814.  See  also 
The  Cabarga,  3  Blatchf .  75,  4  Fed.  Cas.  No. 
2,276. 

See  $  94  as  to  the  construction  of  me- 
chanics' and  materialmen's  liens. 

4.  The  Edith,  94  U.  S.  618,  24  U.  S. 
(L.  ed.)  167;  The  James  T.  Furber,  157 
Fed.  124;  Fredericks  v.  James  Rees,  etc., 
Co.,  (C.  C.  A.)  135  Fed.  730;  The  Young 
Sam,  2  Flipp.  440,  30  Fed.  Cas.  No.  18,186; 
Drew  V.  Hull  of  a  New  Ship,  17  Leg.  Int. 
405,  7  Fed.  Cas.  No.  4,078;  Brown  v. 
The  Alida,  13  Leg.  Int.  369,  4  Fed.  Cas. 
No.  1,989;  The  Alida,  1  Abb.  Adm.  165, 
1  Fed.  Cas.  No.  199.  See  also  The  John  S. 
Parsons,  110  Fed.  994;  The  Haytian  Re- 
public, 65  Fed.  120;  Parker  v.  Little  Acme, 
43  Fed.  925;  The  H.  N.  Emilie,  70  Fed. 
611;  The  Kingston,  23  Fed.  200;  Kretz- 
mer  v.  The  William  A.  Lewering,  35  Fed. 
783.  But  a  statute  giving  such  liens  for 
labor  done  or  material  furnished  "  by 
virtue  of  a  written  or  parol  agreement" 
Was  held  to  have  within  its  purview  im- 


plied as  well  as  express  agreement.  Read 
r.  Hull  of  a  New  Brig,  1  Story  244,  20 
Fed.  Cas.  No.  11,609. 

6.  U.  S.  V.  Wiltberger,  6  Wheat.  96,  5 
U.  S.  (L.  ed.)  37.  See  further  to  the 
point  that  penal  statutes  are  not  to  be 
enlarged  by  implication  or  extended  to 
cases  not  obviously  within  their  words 
and  purport,  U.  S.  v.  Baltimore,  etc.,  R. 
Co.,  222  U.  S.  8,  32  S.  Ct.  6,  66  U.  S.  (L. 
ed.)   68;  U.  S.  t;.  New  York,  etc.,  R.  Co., 

212  U.  S.  509,  29  S.  Ct.  313,  53  U.  S.  (L. 
ed.)  629;  Hackfeld  v.  U.  S.,  197  U.  S.442, 
25  S.  Ct.  456,  49  U.  S.  fL.  ed.)  826; 
Keppel  <?.  Tiflftn  Sav.  Bank,  197  U.  S. 
366,  25  S.  Ct.  443,  49  U.  S.  (L.  ed.)  790; 
Swearingen  v,  U.  S.,  161  U.  S.  451,  16 
S.  Ct.  562,  40  U.  S.  (L.  ed.)  765;  France 
V.  U.  S.,  164  U.  S.  683,  17  S.  Ct.  219,  41 
U.  S.  (L.  ed.)  695;  Sarlls  v.  U.  S.,  152 
U.  S.  670,  14  S.  Ct.  720,  38  U.  S.  (L.  ed.) 
556;  U.  S.  r.  Reese,  92  U.  S.  219,  23  U.  S. 
(L.  ed.)  663;  U.  S.  r.  Qooding,  12  Wheat 
477,  6  U.  S.  (L.  ed.)  693;  Andrews  v. 
U.  S.,  2  Story  202,  1  Fed.  Cas.  No.  381; 
U.  S.  V.  Missouri  Pac.  R.  Co.,  (C.  C.  A.) 

213  Fed.  169;  Northern  Pac.  R.  Co.  r. 
U.  S.,  (C.  C.  A.)  213  Fed.  162;  African 
Prince,  212  Fed.  552;  Anamoose  First 
Nat.  Bank  v.  U.  S.,  (C.  C.  A.)  206  Fed. 
374;  U.  S.  r.  Van  Wert,  195  Fed.  974; 
Younts  c.  Southwestern  Tel.,  etc.,  Co.,  102 
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it  was  held  that  an  act  of  Congress  punishing  certain  offenses  committed 
on  the  *'  high  seas  "  could  not  be  extended  to  an  offense  committed  on  the 
tidal  waters  of  a  navigable  river  in  the  interior  of  a  foreign  country.* 
*'  There  can  be  no  constructive  offenses,"  said  Chief  Justice  Fuller,  **  and 
before  a  man  can  be  punished  his  case  must  be  plainly  and  unmistakably 
within  the  statute. '"^  In  the  construction  of  penal  statutes  **  every  case 
must  come,  not  only  within  its  letter,  but  within  its  spirit  and  purpose.*'  ** 
**  Courts  will  not  give  an  equitable  construction  to  a  penal  law,  even  for 
the  purpose  of  embracing  cases  clearly  within  the  mischief  intended  to  be 
remedied."®  It  has  been  said  that  the  rule  of  strict  construction  **  has 
been  much  relaxed  and  given  a  more  liberal  application  than  in  days  when 
there  were  a  great  many  more  offenses  punishable  with  death. "  *^  A 
penal  statute  **  must  be  construed  with  such  strictness  as  to  carefully  safe- 
guard the  rights  of  the  defendant  and  at  the  same  time  preserve  the 
obvious  intention  of  the  legislature.  If  the  language  be  plain,  it  will  be 
construed  as  it  reads,  and  the  words  of  the  statute  given  their  full  mean- 
ing; if  ambiguous,  the  court  will  lean  more  strongly  in  favor  of  the. 


Fed.  200;  U.  S.  f?.  Stone,  188  Fed.  836; 
St.  Louis,  etc.,  R.  Co.  r.  U.  S.,  (C.  C.  A.) 
188  Fed.  191;  U.  S.  v.  Ehrgott,  182  Fed. 
267 ;  Southern  R.  Co.  v.  Sutton,  ( C.  C.  A. ) 
179  Fed.  471;  U.  S.  v.  Illinoia  Cent.  R. 
Co.,  (C.  C.  A.)  177  Fed.  801;  U.  S.  v. 
Louisville,  etc.,  R.  Co.,  165  Fed.  936; 
U.  S.  r.  Baltimore,  etc.,  R.  Co.,  (C.  C.  A.) 
159  Fed.  33;  St.  Louis,  etc.,  R.  Co.  v. 
Delk,  (C.  C.  A.)  158  Fed.  937;  U.  8.  r. 
Seventy-Fivl  Bales  of  Tobacco,  (C.  C.  A.) 
147  Fed.  127;  Mclnernev  v.  V.  S.,  (C.  C. 
A.)  143  Fed.  72^;  U.  S.  v.  Ninety-Nine 
Diamonds,  (€.  C.  A.)  139  Fed.  961;  Field 
r.  U.  S.,  (C.  C.  A.)  137  Fed.  6;  The  Ben 
R.,  (C.  C.  A.)  134  Fed.  784;  U.  S.  t\ 
Twenty  Boxes  of  Corn  Whiskey,  (C.  C.  A.) 
133  Fed.  910,  affirming  123 'Fed.  135; 
r.  S.  r.  York,  131  Fed.  323;  Rothschild 
1?.  Adler- Weinberger  Steamship  Co.,  (C. 
C.  A.)  130  Fed.  866;  U.  S.  v.  Moffitt.  (C. 
C.  A.)  128  Fed.  376;  U.  S.  f.  Twenty  Boxes 
of  Com  Liquor,  123  Fed.  135,  affirmed 
(C.  C.  A.)  133  Fed.  910;  U.  S.  v. 
Hewecker,  79  Fed.  64;  In  re  McDonough, 
49  Fed.  362;  U.  S.  c.  Chong  Sam,  47  Fed. 
885;  U.  S.  V.  Garretson,  42  Fed.  25; 
Schwerin  v.  North  Pac.  R.  Co.,  36  Fed. 
712;  Sarony  r.  Ehrich,  28  Fed.  80;  Pent- 
large  r.  Kirby,  19  Fed.  504;  French  r. 
Folev,  11  Fed.  805;  Taylor  v.  Oilman,  23 
Blatchf.  325;  Wilson  v.  Singer  Mfg.  Co., 
9  Biss.  175,  30  Fed.  Cas.  No.  17,836;  U.  S. 
r.  La  Coste,  2  Mason  138,  26  Fed.  Cas. 
No.  15,648;  U.  S.  v.  Sharp,  Pet.  C.  C.  122, 
27  Fed.  Cafl.  No.  16,264;  17  Op.  Atty.-Gen. 
419   (Brewster,  1882). 

See  S  23  as  to  the  consideration  to  be 
given  the  mischief  aimed  at  by  a  penal 
statute.  See  §  61  as  to  reference  to  stat- 
utes in  pa/ri  materia^ 

e.  U.  S.  r.  Wiltberger,  6  Wheat.  76,  5 
U.  S.   (L.  ed.)   37. 

7.  U.  S.  r.  Locher,  134  U.  8.  624,  10 


S.  Ct.  626,  33  U.  S.  (L.  ed.)  1080.  See 
also  Todd  t?.  U.  S.,  168  U.  S.  282,  16  S.  Ct. 
889,  39  U.  S.  (L.  ed.)  982;  U.  S.  f. 
Brewer,  139  U.  S.  288,  11  S.  Ct.  638,  35 
U.  S.  (L.  ed.)  190;  Andrews  r.  U.  S.,  2 
Story  202,  1  Fed.  Cas.  No.  381. 

"  Penal  statutes  are  to  be  construed 
strictly.  They  are  never  extended  by  im- 
plication." Per  Justice  Story,  in  Andrews 
r.  U.  S.,  2  Story  213,  1  Fed.  Cas.  No.  381. 
See  also  U.  S.  t?.  Starr,  Hempst.  469,  27 
Fed.  Cas.  No.  16,379;  In  re  Wolf,  27  Fed. 
609. 

8.  Per  Lurton,  C.  J.,  in  U.  S.  v.  1,150% 
Pounds  Celluloid,  (C.  C.  A.)  82  Fed.  634. 
See  also  U.  S.  v.  Gay,  80  Fed.  256. 

"It  is  a  sound  rule  for  the  construction 
of  a  penal  statute,"  said  Judge  Johnson  of 
the  federal  Circuit  Court,  "that  if  the 
case  of  the  accused  is  clearly  within  the 
letter  of  a  statute  in  his  favor,"  that  is, 
if  an  alleged  offender  is  protected  by  its 
letter,  "  the  court  will  rarely,  if  ever, 
take  his  case  out  of  it,  upon  the  ground 
that  it  is  not  within  the  spirit  and  intent 
of  the  act."  U.  S.  r.  Ragsdale,  Hempst. 
601,  27  Fed.  Cas.  No.  16,113,  where  the 
rule  just  stated  was  applied  in  favor  of 
the  accused,  who  pleaded  a  pardon  by 
virtue  of  a  treaty  with  the  Cherokee 
nation  which  provided  that  "  all  offenses 
and  crimes  committed  by  a  citizen  or 
citizens  of  the  Cherokee  nation  against 
the  nation  or  an  individual  or  individuals 
are  hereby  pardoned." 

See  §  23  as  to  consideration  to  be 
given  the  mischief  aimed  at  by  a  penal 
statute. 

9.  Per  Betts,  J.,  in  Ferrett  v.  Atwill, 
1  Blatchf.  156,  8  Fed.  Cas.  No.  4,747. 
To  the  same  point  see  U.  S.  r.  Williams, 
3  Fed.  491. 

10.  Per  Purnell,  D.  J.,  in  MacDaniel  t?. 
U.  S.,  (C.  C.  A.)  87  Fed.  327. 
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defendant  than  it  would  if  the  statute  were  remedial.    In  both  eases  it  will 
endeavor  to  effect  substantial  justice. ' '  *^ 

104.  Limitations  of  rule. —  The  evidei^t  intention  of  the  legislature 
ought  not  to  be  defeated  by  a  forced  and  over-strict  construction.** 
*'  Criminal  statutes,  like  other  acts  of  legislation,  are  to  receive  a  reason- 
able construction,  with  a  view  to  effecting  the  purpose  of  their  enact- 
ment."*^ **  Where  the  words  are  general,''  said  Mr.  Justice  Story  in 
one  of  the  leading  cases,  **  and  include  various  classes  of  persons,  I  know 
of  no  authority  which  would  justify  the  court  in  restricting  them  to  one 
class,  or  in  giving  them  the  narrowest  interpretation,  where  the  mischief 
to  be  redressed  by  the  statute  is  equally  applicable  to  all  of  them.  And 
where  a  word  is  used  in  a  statute  which  has  various  known  significations, 
I  know  of  no  rule  that  requires  the  court  to  adopt  one  in  preference  to 
another,  simply  because  it  is  more  restrained,  if  the  objects  of  the  statute 
equally  apply  to  the  largest  and  broadest  sense  of  the  word. ' '  **  Express- 
ing the  same  thought,  Mr.  Justice  Swayrie  said  that  **  the  rule  of  strict 
construction  is  not  violated  by  permitting  the  words  of  the  statute  to  have 
their  full  meaning,  or  the  more  extended  of  two  meanings,  as  the  wider 
popular  instead  of  the  more  narrow  technical  one;  but  the  words  should 
be  taken  in  such  a  sense,  bent  neither  one  way  nor  the  other,  as  will  best 
manifest  the  legislative  intent.''  **    And  chief  Justice  Marshall  conceded 


11.  Per  Justice  Brown  in  BoUes  v.  Out- 
ing Co.,  175  U.  S.  265,  20  S.  Ct.  94,  44 
U.  S.   (L.  ed.)    156. 

12.  Per  Taney,  C.  J.,  in  U.  S.  t\  Morris, 
14  Pet.  475,  10  U.  S.  (L.  ed.)  543.  See 
also  U.  S.  V.  Antikamnia  Chemical  Co., 
231  U.  S.  654,  34  S.  Ct.  222,  68  U.  S. 
(L.  ed.)  419;  Ex  p.  Webb,  225  U.  S.  663, 
32  S.  Ct.  769,  66  U.  S.  (L.  ed.)  1248; 
U.  S.  1?.  Corbett,  215  U.  S.  233,  30  S.  Ct. 
81,  54  U.  S.  (L.  ed.)  173;  Hackfeld  t?. 
U.  S.,  197  U.  S.  442,  25  S.  Ct.  456,  47  U.  S. 
(L.  ed.)  826;  Johnson  t\  Southern  Pac.  R. 
Co.,  196  U.  S.  1,  25  S.  Ct.  158,  49  U.  S. 
(L.  ed.)  363,  reversing  (C.  C.  A.)  117 
Fed.  462 ;  Northern  Securities  Co.  v.  U.  S., 
193  U.  S.  197,  24  S.  Ct.  436,  48  U.  S. 
(L.  ed.)  679;  Sundry  Goods,  etc.  v.  U.  S., 
2  Pet.  367,  7  U.  S.  (L.  ed.)  450;  U.  S.  v. 
Wiltberger,  5  Wheat.  95,  5  U.  S.  (L.  ed.) 
37;  The  Emily,  9  Wheat.  385,  6  U.  S. 
(L.  ed.)  116;  Wiborg  v.  U.  S.,  163  U.  S. 
647,  16  S.  Ct.  1127,  1197,  41  U.  S.  (L.  ed.) 
289;  U.  S.  V.  Souders,  2  Abb.  461,  27  Fed. 
Cas.  No.  16,358;  U.  S.  f?.  Wilson,  Baldw. 
107,  28  Fed.  Cas.  No.  16,730;  U.  S.  t?. 
Sweeney,  1  Biss.  312,  28  Fed.  Cas.  No. 
16,426;*  U.  S.  t>.  Stone,  188  Fed.  836; 
Southern  R,  Co.  t?.  Sutton,  (C  C.  A.)  179 
Fed.  471;  U.  S.  v.  Illinois,  etc.,  R.  Co., 
(C.  C.  A.)  177  Fed.  801;  U.  S.  v,  Dillin, 
(C.  C.  A.)  168  Fed.  813;  U.  S.  v.  Wil- 
liams, 159  Fed.  310;  U.  S.  v,  Lonabaugh, 
158  Fed.  314;  Mclnerney  t\  U.  S.,  (C.  C. 
A.)  143  Fed.  729;  U.  S.  v.  Southern  R. 
Co.,  135  Fed.  122;  In  re  Moore,  66  Fed. 
951;  U.  S.  <?.  Morrissey,  32  Fed.  147; 
In  re  Coy,  31  Fed.  800;  U.  S.  t?.  Gay  lord, 
17  Fed.  443;  U.  S.  t?.  Stone,  8  Fed.  251; 
The  Annie  S.  Cooper,  48  Fed.  703;  U.  S. 


V.  Hall,  9  Am.  L.  Reg.  232,  26  Fed.  Cas. 
No.  16,281;  Schooner  Bolina,  1  Gall.  (U. 
S.)  83,  3  Fed.  Cas.  No.  1,608. 

"  The  law  delights  in  the  liberty  and 
happiness  of  the  citizen  Penalties  de- 
nounced against  those  who  Invade  tliese 
rights,  in  order  to  protect  that  liberty 
and  happiness,  are  not  subjects  of  dis- 
favor in  the  law.  They  are  never  con- 
strued with  the  same  strictness,  or  on  the 
same  footing,  with  penalties  which  regu- 
late or  restrain  the  exercise  of  natural 
right,  or  forbid  the  doing  of  things  not 
intrinsically  wrong.  No  man  has  any 
natural  right  to  keep  another  in  involun- 
tary servitude."  Peonage  Cases,  123  Fed, 
671. 

13.  Per  Mr.  Justice  Day,  in  U.  S.  v. 
New  York  Cent,  etc.,  R.  Co.,  212  U.  S. 
509,  29  S.  Ct.  313,  63  U.  S.   (L.  ed.)   629. 

14.  U.  S.  V.  Winn,  3  Sumn.  209,  28  Fed. 
Cas.  No.  16,740,  in  which  case  it  was  held 
tliat  under  an  act  of  Congress  providing 
that  "  if  any  master  or  other  officer,"  etc., 
shall,  from  malice,  etc.,  "  beat,  wound,  or 
imprison  any  one  or  more  of  the  crew," 
he  shall  be  punished,  etc.,  the  word 
"  crew  "  was  intended  to  include  the  offi- 
cers as  well  as  the  common  seamen,  and 
that  a  master  was  liable,  under  the  stat- 
ute, for  an  imprisonment  of  the  first  mate 
of  his  ship.  See  also  the  similar  case  of 
U.  S.  f.  Trice,  30  Fed.  490.  See  also,  in 
line  with  the  text,  U.  S.  v,  Araedy,  11 
Wheat.  392,  6  U.  S.  (L.  ed.)  502;  U.  S.  V. 
ISfcArdle,  2  Sawv.  367,  26  Fed.  Cas.  No. 
15,053 :  U.  S.  r.*  Belew,  2  Brock.  283,  24 
Fed.  Cas.  No.  14,563. 

15.  U.  S.  V.  Hartwell,  6  Wall.  396,  18 
U.   S.    (L.   ed.)    830,  quoted  in   Peonage 
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that  the  rule  of  strict  construction  of  penal  statutes  *'  is  not  to  be 
so  applied  as  to  narrow  the  words  of  the  statute,  to  the  exclusion  of  cases 
which  those  words,  in  their  ordinary  acceptation,  or  in  that  sense  in  which 
the  legislature  has  obviously  used  them,  would  comprehend. "  ^*  It  was 
held  that  sheep  were  within  the  meaning  of  the  word  **  cattle  "  in  an  act  of 
(Congress  punishing  any  person  who  should  drive  **  horses,  mules,  or  cattle 
to  range  or  feed  upon  ''  Indian  lands.*'^  In  one  case  certain  words  in  a 
penal  statute  were  rejected  as  surplusage,  since  by  giving  them  effect  the 
entire  act  would  have  been  made  inoperative  and  impossible  of  execution.*** 
Judge  Deady  said  that  **  nothing  more  is  meant  "  by  the  rule  of  strict 
construction  of  penal  statutes  **  than  that  such  statutes  shall  not  be 
extended  by  what  is  known  as  equitable  construction  to  cases  other  than 
those  which  clearly  appear  to  have  been  intended  by  the  legislature,  and 
are  fairly  included  in  the  language  used  to  express  such  intention.  The 
intention,  then,  of  the  legislature  is  as  proper  a  subject  of  inquiry  for  the 
court  in  the  case  of  a  penal  statute  as  any  other ;  and  that  intention,  when 
ascertained  by  applying  the  usual  rules  of  construction,  is  to  govern  in 
the  one  case  as  well  as  the  other. ''*®  **  The  natural  inference,  when  a 
statute  prescribes  two  independent  penalties,  is  that  it  means  to  inflict 
them  so  far  as  it  can,  and  that  if  one  of  them  is  impossible,  it  does  not 


Cases,  123  Fed.  671.  See  also,  to  the 
same  effect,  U.  S.  v.  French,  67  Fed.  386; 
U.  S.  V.  Trans-Missouri  Freight  Assoc., 
166  U.  S.  328,  17  S.  Ct.  540,  41  U.  S. 
(L.  ed.)  1007;  U.  S.  v.  Debs,  64  Fed.  748; 
U.  S.  17.  Pratt,  2  Am.  L.  T.  Rep.  N.  S. 
238,  27  Fed.  Cas.  No.  16,082 ;  The  Schooner 
Harriet,  1  Story  256,  12  Fed.  Cas.  No. 
6,099;  The  Schooner  Industry,  1  Gall. 
114,  13  Fed.  Cas.  No.  7,028;  U.  S.  v.  One 
Raft  Timber,  13  Fed.  796. 

iq.  U.  S.  t?.  Wiltberger,  5  Wheat.  96, 
5  U.  S.  (L.  ed.)  37,  quoted  in  U.  S.  v. 
Anamoose  First  Nat.  Bank,  190  Fed.  336. 
See  also  U.  S.  v.  Palmer,  3  Wheat.  629, 
4  U.  S.  (L.  ed.)  471;  U.  S.  f.  Sullivan,  43 
Fed.  605. 

17.  U.  S.  V,  Mattock,  2  Sawy.  148,  26 
Fed.  Cas.  No.  15,744,  where  Judge  Deady 
said :  "  The  mischief  to  be  prevented  or 
remedied  •  ♦  •  was  the  depasturing  of 
the  Indian  lands  by  the  stock  of  white 
persons.  Sheep  are  as  much  within  the 
reason  of  •  the  enactment  as  horses  or 
mules.  It  can  hardly  be  presumed  that 
Congress  intended  to  impose  a  penalty 
upon  persons  for  feeding  horses  upon  the 
Indian  range,  and  at  the  same  time  per- 
mit them  to  cover  it  with  sheep  with 
impunity.  Although  the  word  cattle  in  its 
primary  sense  includes  horses  and  mules, 
at  this  day  it  is  not  often  so  applied  in 
the  United  States.  Therefore,  I  presume. 
Congress,  out  of  abundance  of  caution, 
particularized  that  class  of  animals,  and 
used  the  word  cattle  to  describe  all  others 
included  in  the  term.  If  the  act  had  read 
other  cattle,  there  would  be  some  reason 
for  holding  that  the  general  phrase  was 
restrained  to  other  cattle  of  the  horse 
genus  or  kind,  if  there  be  any  such.    But 
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here  the  term  cattle  is  not  used  merely 
to  round  a  period,  or  as  an  expletory  em- 
bellishment of  what  precedes  it,  but  as  an 
independent  and  particular  enumeration 
of  a  class  of  subjects  in  addition  to  those 
already  named." 

18.  U.  S.  V,  Stern,  6  Blatchf.  512,  27 
Fed.  Cas.  No;  16,389,  where  an  act  of 
Congress  provided  that  persons  who  shall 
offer  a  bribe  to  a  public  officer  "  and  shall 
be  thereof  convicted "  shall  be  liable  to  • 
Indictment,  etc.,  and  the  quoted  words 
were  rejected  and  a  conviction  upheld. 

19.  U.  S.  t;.  Mattock,  2  Sawy.  151,  26 
Fed.  Cas.  No.  15,744,  citing  U.  S.  v.  Wilt- 
berger, 6  Wheat.  95,  6  U.  S.  (L.  ed.)  37; 
Sundry  Goods,  etc.  v.  U.  S.,  2  Pet.  367, 
7  U.  S.  (L.  ed.)  450;  U.  S.  v,  Winn,  3 
Sumn.  219,  28  Fed.  Cas.  No.  16,740,  and 
U.  S.  V.  Morris,  14  Pet  464,  10  U.  S. 
(L.  ed.)  543.  But  the  authorities  cited 
do  not  fully  sanction  the  broad  state- 
ment that  "  the  usual  rules  of  construc- 
tion '*  invariably  govern  the  interpretation 
of  penal  statutes.  In  U.  S.  v.  Wiltberger, 
5  Wheat.  95,  6  U.  S.  (L.  ed.)  37,  above 
cited.  Chief  Justice  Marshall  merely  said 
that  **  the  intention  of  the  lawmaker  must 
govern  in  the  construction  of  penal  as 
well  as  other  statutes,"  and  that  penal 
laws  "  are  not  to  be  construed  so  strictly 
as  to  defeat  the  obvious  intention  of  the 
legislature." 

In  a  penal  statute  the  words  "  this  act " 
are  literally  construed  and  cannot  be  ex- 
tended to  another  act  in  pari  materia, 
which  is  contrary  to  the  prevailing  rule 
of  construction  of  statutes  not  penal.  See 
U.  S.  V.  Stocking,  87  Fed.  859;  and  in 
other  parts  of  this  article  it  will  appear 
that    courts    apply    ordinary    rules    of 
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mean  on  that  account  to  let  the  defendant  escape."*®  That  inference 
should  be  given  effect. 

106.  Rule  of  reasonable  doubt. —  In  construing  penal  statutes  the  inten- 
tion of  the  legislature  **  must  be  gathered  from  the  words,  and,*'  said 
Mr.  Justice  Swayne,  "  they  must  be  such  as  to  leave  no  room  for  reason- 
able doubt  upon  the  subject."**  The  same  rule  has  been  declared  in 
numerous  other  cases,**  but  questioned  in  a  case  in  the  federal  Circuit 
Court.*» 

106.  Meaning  of  words. —  In  construing  penal  statutes  the  legislative 
intent  **  is,  in  most  cases,  to  be  found  by  giving  to  the  words  the  meaning 
in  which  they  are  used  in  ordinary  speech.*'**  Thus,  lager  beer  is  not 
**  spirituous  liquors,"  nor  **  wine,"  within  the  meaning  of  those  terms  in 


construction  with  some  degree  of  caution 
where  the  result  may  be  prejudicial  to  a 
person  on  trial  for  a  crime. 

20.  Per  Mr.  Justice  Holmes,  in  U.  S.  v. 
Union  Supply  Co.,  216  U.  S.  50,  30  S.  Ct. 
15,  54  U.  JS.   (L.  ed.)   87. 

21.  U.  S.  V.  HartweU,  6  Wall.  396, 
18  U.  S.    (L.  ed.)   830. 

22.  Martin  f.  U.  S.,  (C.  C.  A.)  168 
Fed.  198;  Harrison  r.  Vose,  9  How.  378, 
13  U.  S.  (L.  ed.)  179,  where  Justice 
Woodbury  said :  **  In  the  construction  of 
a  penal  statute  it  is  well  settled  also  that 
all  reasonable  doubts  concerning  its  mean- 
ing ought  to  operate  in  favor  of  the 
respondent."  U.  S.  v.  Garretson,  42  Fed. 
22;  U.  S.  V.  Mathias,  36  Fed.  896;  U.  S. 
V,  Comerford,  25  Fed.  903;  U.  S.  v.  Hewitt, 
11  Fed.  245;  U.  S.  v.  Long,  10  Fed.  880; 
U.  S.  V.  Voorhees,  9  Fed.  144;  U.  S.  v, 
Reese,  5  Dill.  405,  27  Fed.  Cas.  No.  16,137; 
U.  S.  V.  Whittier,  5  Dill.  39,  28  Fed.  Cas. 
No.  16,688,  where  Judge  Dillon  said:  "  If 
there  is  a  fair  doubt  whether  the  act 
charged  in  the  indictment  is  embraced  in 
the  criminal  prohibition,  that  doubt  is  to 
be  resolved  in  favor  of  the  accused " 
[reiterated  in  In  re  BueU,  3  Dill.  123, 
4  Fed.  Cas.  No.  2,102];  The  Schooner 
Enterprise,  1  Paine  34,  8  Fed.  Cas.  No. 
4,499,  where  Livingston,  J.,  said :  "  If  it 
be  the  dutj^  of  a  jury  to  acquit  where  such 
doubts  exist  concerning  a  fact,  it  is 
equally  incumbent  on  a  judge  not  to 
apply  the  law  to  a  case  where  he  labors 
under  the  same  uncertainty  as  to  the 
meaning  of  the  legislature;  "  U.  S.  v. 
Williams,  3  Fed.  491,  where  Commissioner 
Allen  said :  '^  If  there  is  a  fair  doubt 
whether  the  act  charged  is  embraced 
within  the  prohibition  of  the  statute,  the 
doubt  is  to  be  resolved  in  favor  of  the 
defendant*" 

'*  One  who  was  not  beyond  reasonable 
doubt  within  the  class  declared  punish- 
able by  the  expressed  will  of  Congress 
may  not  be  brought  within  that  class 
after  the  event  by  interpretation.  Ex  post 
facto  law  by  judicial  construction  is  as 
pernicious  as  ex  post  fa<:to  legislation." 
Erbaugh  r.  U.  S.,  (C.  C.  A.)   173  Fed.  433. 

23.  U.  S.  17.  Huggett,  40  Fed.  637|  where 


Judge  Hammond  said:    "The  defendants 
first  insist  that  where  there  is  a  reason- 
able doubt  the  construction  should  be  in 
their  favor.     I  am  not  quite  prepared  to 
hold  that  this  rule  of  reasonable  doubt 
by   analogy  to  the  well-known  principle 
which  governs  a  jury  in  trying  the  facts 
should  exempt  the  defendants  from  that 
penalty  which  they  have  incurred  if  the 
statute  be  against  them,  for  this  would 
be   to   abrogate  by  judicial   action  every 
dubious  or  doubtful  enactment;   and  the 
elasticity   of  language  is  such,   and   the 
carelessness  of  legislation  is  so  fruitful  of 
ambiguity   in   drawing   statutes,   that   it 
would  be  a  dangerous  doctrine  to  estab- 
lish bv  that  broad  expression  of  it.    Nor 
do  I  find  that  the  Supreme  Court  of  the 
United  States  has  so  expressed  it  in  the 
cases  cited  for  it  in  U.  S.  v.  Whittier,  5 
Dill.  35,  28  Fed.  Cas.  No.  16,688;   U.  S. 
V.  Clayton,  2  Dill.  226,  26  Fed.  Caa.  No. 
14,814;   12  Myers,  Fed.  Dec.,  §  346,  and 
U.  S.   r.  Comerford,  26  Fed.  903.     That 
court  has  undoubtedly  enforced  the  rule 
of  a  strict,  though  reasonable,  construc- 
tion of  penal  statutes,  confines  them  within 
the  clearly  expressed  or  necessarilv   im- 
plied meaning  of  the  language  used,  and 
refuses  to  enlarge  the  words  to  include 
other   conduct  of  like,  equal,  or  greater 
atrocity,  simply  because  it  may  be  within 
the  same  mischief  to  be  remedied,  when  it 
is  not  fairly  included  in  the  language  of 
the  act;  but  I  do  not  observe  .that  it  lays 
down   any  rule  that  a  reasonable  doubt 
as  to  the  interpretation  of  a  statute  is  to 
be  resolved  in  favor  of  the  accused.   *   •   • 
Such  a  formulary  of  a  rule  for  expounding 
statutes  may  be  found  elsewhere,  perhaps, 
but  not  in  these  decisions,  I  think;   and 
nowhere,  it  seems  to  me,  can  the  doctrine 
mean  more  than  they  express." 

24.  Per  Justice  Shiras  in  Sarlls  v,  U.  S., 
152  U.  S.  574,  14  S.  Ct.  720,  38  U.  S. 
(L.  ed.)  567.  See  also  U.  S.  r.  Chase, 
135  U.  S.  258,  10  S.  Ct.  756,  34  U.  S. 
(L.  ed.)  119;  Baldwin  i?.  Franks,  120 
U.  S.  691,  7  S.  Ct.  656,  763,  30  U.  S. 
(L.  ed.)  770;  U.  S.  v.  Trans-Missouri 
Freight  Assoc,  166  U.  S.  290,  17  S.  Ct. 
640,  41  U.  S.   (L.  ed.)    1007;  Parsons  P. 
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an  act  of  Congress  forbidding  their  sale  to  Indians.*^  A  statute  pro- 
hibiting the  removal  from  public  lands  of  certain  '*  trees  or  other  timber  " 
doe*  not  embrace  articles  manufactured  from  the  trees,  such  as  shingles 
or  boards.*®  Under  an  act  of  Congress  of  1812,  making  it  a  misdemeanor 
to  **  transport  '*  articles  of  provision  and  munitions  of  war  from  the 
United  States  to  Canada,  living  fat  oxen  were  held  to  be  included  in  the 
description  of  prohibited  articles,  but  driving  them  on  foot  was  not  a 
'*  transport  "  of  them  in  the  ordinary  sense  of  that  word,  and  was  there- 
fore not  an  offense .*''  An  act  of  Congress  punishing  the  unlawful  trans- 
portation of  live  stock  by  '*  any  company,  owner,  or  custodian  of  such 
animals  "  does  not  extend  to  receivers  operating  a  railroad  by  appoint- 
ment and  order  of  court.^**  Where  words  which  have  acquired  a  technical 
meaning  by  frequent  judicial  interpretation  are  used  in  a  statute  they  are 
presumed  to  be  used  with  that  meaning.*®  The  literal  import  of  words 
will  be  restrained,  if  necessary,  to  conform  to  what  it  must  reasonably  be 
supposed  the  legislature  intended.®**  Thus,  in  an  act  of  Congress  making 
it  the  duty  of  the  master  of  a  vessel  to  deposit  his  ship's  papers  with  the 
consul  on  **  arrival  at  a  foreign  port,''  the  word  **  arrival  "  means  an 
arrival  for  purposes  of  business,  not  the  mere  touching  at  a  port  for 
advices  or  to  ascertain  the  state  of  the  market,  or  an  arrival  by  compulsion 
of  adverse  winds,  the  vessel  sailing  again  as  soon  as  the  wind  changes.®^ 
When  acts  of  Congress  use  words  which  have  a  familiar  common-law 
meaning  they  are  supposed  to  be  used  with  that  meaning,^  and  this  rule 


Hunter,  2  Sumn.  422,  18  Fed.  GaB.  No. 
10,778;  The  African  Prince,  212  Fed.  552; 
r.  S.  V,  Reese,  6  Dill.  413,  27  Fed.  Caa. 
No.  16,137,  where  Parker,  D.  J.,  said: 
**  When  the  words  are  not  technical,  or 
words  of  art,  the  presumption  is  a  reason- 
able and  strong  one  that  they  were  used 
by  the  legislature  in  their  ordinary,  popu- 
lar, and  general  signification;"  U.  S.  v. 
Buchanan,  9  Fed.  690;  U.  S.  v,  McArdle, 
2  Sawy.  373,  26  Fed.  Cas.  No.  16,653; 
U.  S.  r.  Souders,  2  Abb.  461,  27  Fed.  Cas. 
No.  16,358;  U.  S.  V,  Wilson.  Baldw.  101, 
28  Fed.  Cas.  No.  16,730;  U.  S.  V.  Clayton, 
2  Dill.  225,  25  Fed.  Cas.  No.  14,814;  U.  S. 
r.  Belew,  2  Brock.  283,  24  Fed.  Cas.  No. 
14,563. 

"  The  language  of  the  statute  is  to  be 
particularly  adhered  to  in  the  construction 
of  penal  laws,  and  when  it  has  a  natural 
and  plain  meaning,  an  artificial  or  forced 
one  18  not  to  be  adopted."  Per  Betts,  J., 
in  Ferrett  r.  Atwill,  1  Blatchf.  156,  8  Fed, 
Cas.  No.  4,747. 

See  §§  8^93  as  to  meaning  of  words 
generally. 

25.  SarUs  t?.  U.  S.,  152  U.  S.  570,  14 
S.  Ct.  720,  38  U.  S.  (L.  ed.)  556.  To  the 
same  point  see  In  re  McDonough,  49  Fed. 
360. 

26.  U.  S.  V.  Schuler,  6  McLean  28,  27 
Fed.  Cas.  No.  16,234,  where  the  case  de- 
pended upon  the  construction  of  the  word 
^*  timber  "  and  Judge  Wilkins  said :  "  Un- 
less the  contrary  clearly  appears  from 
the  conteaEt,  it  will  be  presumed  that  the 


word  was  employed  in  ite  ordinary  popu- 
lar sense." 

27.  U.  S;  V.  Sheldon,  2  Wheat.  119,  4 
U.  S.  (L.  ed.)   199. 

28.  U.  S.  r.  Harris,  78  Fed.  290,  where 
Judge  Butler  said:  ''No  straining,  how- 
ever desperately,  would  be  adequate  to 
make  the  terms  embrace  the  defendants; 
they  are  simply  the  court's  oflScers,  ap- 
pointed to  execute  its  orders.  *  *  *  It 
would  be  immaterial  to  say  that  in  this 
view  no  one  can  be  punished  under  the 
section  during  such  custody,  if  it  were 
true." 

29.  The  African  Prince,  212  Fed.  552; 
North  Carolina  o.  Vanderford,  35  Fed. 
282,  construing  the  words  "  wantonly  and 
wilfuUy." 

See  §  89  as  to  meaning  of  terms  judi- 
cially, construed. 

80.  Harrison  v,  Vose,  9  How.  378,  13 
U.  S.  (L.  ed.)  181;  U.  S.  v.  Morris,  2 
Bond  23,  26  Fed.  Cas.  No.  15,814. 

See  also  §  19  as  to  departure  from 
literal  construction. 

31.  Harrison  v.  Vose,  9  How.  372,  13 
U.  S.  (li.  ed.)  179;  Toler  v.  White,  1 
Ware  277,  24  Fed.  Cas.  No.  14,079.  Mr. 
Justice  Story  seems-  to  have  entertained 
a  contrary  opinion  in  Parsons  t*.  Hunter, 
2  Sumn.  419,  18  Fed.  Cas.  No.  10,778. 

32.  U.  S.  V.  San  Jacinto  Tin  Co.,  125 
U.  S.  280,  8  S.  Ct.  850,  31  U.  S.  (L.  ed.) 
749. 

See  §  85  as  to  interpretation  of  words  of 
technical  or  other  special  meaning. 
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applies  to  penal  statutes.^  And  a  statute  providing  that  '*  there  is  no 
common  law  in  any  case  where  the  law  is  declared  by  the  codes  ''  does 
not  prevent  courts  from  referring  to  the  common  law  in  order  to  determine 
the  meaning  of  a  term  used  in  the  codes,  when  they  fail  to  define  it,  any 
more  than  it  prevents  courts  from  looking  into  the  dictionary  for  the 
meaning  of  words.**  Under  an  act  of  Congress  punishing  offenses  com- 
mitted by  **  Indians,*'  one  whose  mother  is  an  Indian  and  whose  father 
is  a  negro  cannot  be  convicted,  since  at  common  law  the  rule  partus 
sequitur  patrem  prevails  in  determining  the  status  of  free  persons.®*  But 
where  an  act  of  Congress  defining  a  crime  used  a  common-law  name  there- 
for, associated,  however,  with  other  words  in  such  a  way  as  clearly  to 
indicate  that  it  was  not  used  in  a  technical  sense,  the  court  gave  it  a 
more  extended  meaning  than  it  had  at  common  law.*** 

.  107.  Intent  as  implied  element  of  offense. — At  common  law,  and 
usually  in  statutory  crimes,  the  intention  with  which  the  act  is  done  con- 
stitutes an  element  of  the  crime ;  and  ordinarily  the  legislature  is  supposed 
to  pass  penal  laws  with  the  understanding  that  courts  will  not  inflict  the 
penalties  for  such  violations  as  are  unintentional.*''  But  a  contrary  infer- 
ence may  arise  where  the  legislature  studiously  avoids  the  use  of  any  terms 
or  words  making  the  intention  of  the  party  an  ingredient  of  the  offense.**** 
108.  Illustrations  of  penal  statutes. —  Besides  statutes  too  clearly  penal 
to  require  notice,  a  qtii  tarn  action  to  recover  a  penalty  for  falsely  markin^^ 
articles  as  **  patented,  *' ***  a  statute  imposing  a  forfeiture  of  a  specified 
sum  for  infringement  of  a  copyright,  recoverable  by  the  party  injured, 
irrespective  of  the  damages  actually  sustained  by  him,  and  further  pro- 
viding that  **  one-half  of  the  amount  recovered  shall  be  to  the  use  of  tho 
United  States, ' '  **^  and  an  action  by  the  government  to  recover  a  penalty 


33.  Keck  v.  U.  S.,  172  U.  S.  446,  19 
S.  Ct.  254,  43  U.  S.  (L.  ed.)  510;  U.  S.  v. 
Trans-Missouri  Freight  Assoc,  (C.  C.  A.) 
68  Fed.  67;  In  re  Greene,  52  Fed.  Ill; 
U.  S.  r.  Clark,  46  Fed.  635;  U.  S.  v. 
Coppersmith,  4  Fed.  205;  U.  S.  v.  Seeley, 
27  Fed.  Cas.  Xo.  16,24Sa;  U.  S.  v.  Outer- 
bridge,  5  Sawy.  621,  27  Fed.  Cas.  No. 
15,978;  U.  S.  f.  Jones,  3  Wash.  215,  26 
Fed.  Cas.  No.  16,494. 

34.  Northern  Pac.  R.  Co.  t\  Herbert, 
116  U.  S.  642,  6  S.  Ct.  690,  29  U.  S. 
(L.  ed.)   755. 

35.  U.  S.  V.  Ward,  42  Fed.  320;  Ew  p. 
Revnolds,  5  DiU.  403,  20  Fed.  Cas.  No. 
11,*719. 

36.  U.  S.  r.  Stone,  8  Fed.  232,  where 
the  word  **  steal  "  in  a  penal  statute  was 
used  in  connection  with  "  plunder "  and 
*'  destroy,"  and  therefore  was  not  confined 
to  acts  denounced  as  larceny  at  common  law. 

87.  The  William  Gray,  1  Paine  16,  29 
Fed.  Cas.  No.  17,694;  U.  S.  v.  Ninety-Nine 
Diamonds,  (C.  C.  A.)  139  Fed.  961.  See 
also  r.  S.  r.  Kirbv,  7  Wall.  482,  19  U.  S. 
(L.  ed.)  278;  U.  S.  r.  Bishop,  (C.  C.  A.) 
125  Fed.  181;  U.  S.  r.  A  Lot  Silk  Um- 
brrllaa,  12  Ftnl.  413,  and  the  punctuation 
case,  quoted  supra,  §  50,  note  20. 

See  generally  §  25,  as  to  implications 
and  incidents. 


88.  U.  S.  V.  Warner,  4  McLean  468, 
27  Fed.  Cas.  No.  16,643,  where  the  court 
said :  "  It  is  declared  in  words  so  plain 
as  to  admit  of  no  doubt  that  any  act  of 
*  misconduct,  negligence,  or  inattention  ' 
on  the  part  of  any  one  concerned  in  steam- 
boat navigation,  producing  as  a  result  the 
loss  of  life,  shall  incur  the  guilt  and  the 
penalty  of  the  crime  of  manslaughter." 
See  also  U.  S.  v.  Southern  Ry.  Co.,  135 
Fed.  122. 

*'  Where  acts  constituting  a  crime  at 
common  law  are  described  in  general  terms 
in  a  statute  of  the  United  States,  and 
made  a  criminal  ofTense,  and  a  criminal 
intent  is  not  in  terms  or  by  necessary 
implication  mentioned  as  an  ingredient  of 
the  offense,  such  intent  must  be  read  into 
the  statute  and  proved  on  the  trial  in 
those  cases  only  where  such  intent  was  a 
necessary  ingredient  of  the  common-law 
offense."  U.  S.  v.  Fiftv  Waltham  Watch 
Movements,  139  Fed.  291. 

39.  Pentlarge  r.  Kirby,  19  Fed.  503; 
Wilson  t\  Singer  Mfg.  Co.,  9  Biss.  (U.  S.) 
175,  30  Fed.  Cas.  No.  17,836;  U.  S.  v. 
Morris,  2  Bond  23,  26  Fed.  Cas.  No. 
15.814. 

40.  Bolles  r.  Outing  Co.,  175  U.  S.  262, 
20  S.  Ct.  94,  44  U.  S.  (L.  ed.)  166; 
Backus  V.  Gould,  7  How.  798,   12  U.  S. 
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for  violation  of  the  Alien  Contract  Labor  Act  of  Congress  of  ISSS,**^  have 
been  held  to  be  penal  and  subject  to  the  rule  of  strict  construction.  A 
section  of  a  statute  may  be  penal  as  to  some  of  its  provisions  and  not  penal 
as  to  others.  Thus,  **  if  Congress  see  fit  to  impose  a  penalty  on  any  indi- 
vidual who  attempts  to  enter  a  homestead  without  possessing  the  statutory 
qualifications,  the  clause  imposing  the  penalty  may  require  a  strict  con- 
struction in  a  proceeding  against  the  alleged  wrongdoer,  but  that  does  not 
give  to  the  residue  of  the  statute  prescribing  the  qualifications  a  penal 
character.  * '  '**  Statutes  denouncing  forfeitures,  other  than  acts  constitut- 
ing a  part  of  the  revenue  laws,^^  are  within  the  category  of  penal  statutes 
to  be  construed  strictly."*^ 

Chrants 

109,  Generally. —  Legislative  grants  are  to  be  regarded  not  merely  as 
contracts,  but  also  as  laws ;  and  being  so  regarded,  are  subject  to  the  rules 
governing  the  interpretation  of  other  laws.'*'^  *'And  where  words  are 
ambiguous,"  said  Mr.  Justice  Peckham,  *'  legislative  grants  must  be  inter- 
preted most  strongly  against  the  grantee  and  for  the  Government,  and  are 
not  to  be  extended  by  implication  in  favor  of  the  grantee  beyond  the 
natural  and  obvious  meaning  of  the  words  employed.  Any  ambiguity 
must  operate  against  the  grantee  and  in  favor  of  the  public.**'*^  Thus, 
**  if  the  terms  of  an  act  of  Congress,  granting  public  lands,  *  admit  of 
diflferent  meanings,  one  of  extension  and  the  other  of  limitation,  they  must 
be  accepted  in  a  sense  favorable  to  the  grantor.  And  if  right§  claimed 
under  the  government  be  set  up  against  it,  they  must  be  so  clearly  defined 
that  there  can  be  no  question  of  the  purpose  of  Congress  to  confer 
them.'  "  *^  But  since  the  policy  of  Congress  in  making  grants  for  educa- 
tional purposes  has  been  generous,  such  grants  must  be  construed  so  as 
to  further  that  policy ."•"    **  Whenever  a  statute  is  passed  containing  a 


(L.  ed.)  919;  Hefel  i\  Whitely  Land  Co., 
54  Fed.  180;  Sarony  r.  Ehrich,  28  Fed. 
80;  Taylor  t\  Gilman,  23  Blatchf.  327. 

41.  U.  S.  V.  Gay,  80  Fed.  254,  affirmed 
(C.  C.  A.)   95  Fed.  226. 

42.  Smith  v.  Townsend,  148  U.  S.  497, 
13  S.  Ct.  634,  37  U.  S.  (L.  ed.)  535.  fciee 
also  Taylor  v.  Oilman,  23  Blatchf.  327.. 

43.  As  to  the  construction  of  revenue 
laws,  see  §  113;  as  to  the  construction 
of  statutes  denouncing  forfeitures,  see 
§  99. 

44.  V.  S.  V.  Twenty  Boxes  of  Corn 
WTiiskey,  (C.  C.  A.)  133  Fed.  910,  af- 
firming 123  Fed.  135;  Morrison  r.  Petti- 
bone,  87  Fed.  332;  The  Falmouth,  1  Gall. 
133,  8  Fed.  Cas.  No.  4,631;  Fairfax  v. 
Hunter,  7  Cranch  624,  3  U.  S.  (L.  ed.) 
460;  The  Enterprise,  1  Paine  33,  8  Fed. 
Cas.  No.  4,499.  See  also  U.  S.  v.  Athens 
Armory,  2  Abb.  141,  24  Fed.  Caa.  No. 
14,473. 

45.  U.  S.  f.  Oregon,  etc.,  R.  Co.,  164 
U.  S.  526,  17  S.  Ct.  165,  41  U.  S.  (L.  ed.) 
541;  U.  S.  V.  Oregon,  etc.,  R.  Co.,  186 
Fed.  861;  St.  Paul,  etc.,  R.  Co.  r.  Green- 
halfre,  26  Fed.  563. 

46.  U.  S.  r.  Michigan,  190  U.  S.  379,  23 
S.  Ct.  742,  47  U.  S.    (L.  ed.)    1103.     See 


also  Swan,  etc.,  Co.  t*.  U.  S.,  190  U.  S. 
143,  23  S.  Ct.  702,  47  U.  S.  (L.  ed.)  984. 
See  §  28  as  to  constructions  prejudicial 
to  the  government;  §§  121-125  as  to  the 
construction  of  exemptions. 

47.  Per  Mr.  Justice  Harlan,  in  Sioux 
Citv,  etc.,  R.  Co.  r.  U.  S.,  159  U.  S.  349, 
16  S.  Ct.  17,  40  U.  S.  (L.  ed.)  177,  quoting 
from  Leavenwortli.  etc.,  R.  Co.  r.  U.  S., 
92  U.  S.  733,  23  U.  S.  ( L.  ed.)  634;  Sena 
V,  U.  S.,  189  U.  S.  233,  239,  23  S.  Ct.  596, 
47  U.  S.  (L.  ed.)  787.  To  the  same  eflfect 
Sena  r.  U.  S.,  189  U.  S.  233,  239,  23  S.  Ct. 
596,  47  U.  S.  ( L.  ed. )  787 ;  U.  S.  v.  Oregon, 
etc.,  R.  Co.,  164  U.  S.  526,  17  S.  Ct.  165, 
41  U.  S.  (L.  ed.)  541;  Slidell  f.  Grand- 
jean,  111  U.  S.  412,  4  S.  Ct.  475,  28  U.  S. 
(L.  ed.)  321;  Dubuque,  etc.,  R.  Co.  r. 
Litchfield,  23  How.  66,  16  U.  S.  (L.  ed.) 
500;  Leavenworth,  etc.,  R.  Co.  t\  U.  S., 
92  U.  S.  733,  23  U.  S.  (L.  ed.)  634;  U.  S. 
f.  Oregon,  etc.,  R.  Co.,  186  Fed.  861.  And 
the  rule  obtains  to  grants  from  the  fed- 
eral government  to  a  state.  U.  S.  v. 
Michigan,  190  U.  S.  379,  23  S.  Ct.  742, 
47  U.  S.   (L.  ed.)    1103 

48.  Johanson  r.  Washington,   190  U.  S. 
179,  23  S.  Ct.  825,  47  U.  S.  (L.  ed.)   1008. 
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general  provisioa  for  the  disposal  of  public  lands,  it  is,  unless  an  intent  to 
the  contrary  is  clearly  manifest  by  its  terms,  to  be  held  inapplicable  to 
lands  which  for  some  special  public  purpose  have  been  in  accordance  with 
law  taken  full  possession  of  by  and  are  in  the  actual  occupation  of  the 
Government. ' '  *® 

110.  Powers  and  franchises  to  private  and  public  corporations. — 
Charters  of  private  corporations  duly  accepted  are  in  general  executed  con- 
tracts, but  the  diflPerent  provisions,  unless  they  are  clear,  unambiguous, 
and  free  of  doubt,  are  subject  to  construction,  and  their  true  intent  and 
meaning  must  be  ascertained  by  the  same  rules  of  interpretation  as  apply 
to  other  legislative  grants,  the  universal  rule  being  that  whenever  the  priv- 
ileges granted  to  such  a  corporation  come  under  revision  in  the  courts  the 
grant  is  to  be  strictly  construed  against  the  corporation  and  in  favor  of 
the  public,  and  that  nothing  passes  to  the  corporation  but  what  is  granted 
in  clear  and  explicit  terms.*®  '*  Whatever  is  not  unequivocally  granted 
in  such  charters  is  taken  to  have  been  withheld,  as  all  such  charters  and 
acts  extending  the  privileges  of  corporate  bodies  are  to  be  taken  most 
strongly  against  the  corporations."**  And  this  rule  of  construction 
applies  with  still  greater  force  to  articles  of  association  organizing  a  cor- 
poration under  general  laws.**    A  power  granted  to  a  canal  company  to 


49.  Per  Mr.  Justice  Brewer,  in  Scott  i*. 

arew,  196  U.  S.  100,  25  S.  Ct.  193,  49 
r.  -8.    (L.  ed.)    403;   Newhall  v.  Sanger, 

2  11.  S.  761,  23  U.  S.  (L.  ed.)  769;  Leaven- 
vorth,  etc.,  R.  Co.  v.  U.  S.,  92  U.  S.  733, 

}  U.  S.  (L.  ed.)  634;  Wilcox  t?.  Jack- 
son, 13  Pet.  498,  10  U.  S.  (L.  ed.) 
264. 

"  50.  Blair  r.  Chicago,  201  U.  S.  400,  26 
S.  Ct.  427,  50  U.  S.  (L.  ed.)  801;  Knox- 
ville  Water  Co.  r.  Knoxville,  200  U.  S. 
22,  26  U.  S.  (L.  ed.)  224,  50  U.  S.  (L. 
ed.)  353;  Union  Pass.  R.  Co.  r.  Philadel- 
phia, 101  U.  S.  639,  25  U.  S.  (L.  ed.) 
914;  Hannibal,  etc.,  R.  Co.  v.  Missouri 
River  Packet  Co.,  125  U.  S.  271,  8  S.  Ct. 
874,  31  U.  S.  (L.  ed.)  735;  Covinj^ton,  etc.. 
Turnpike  Road  Co.  v,  Sandford,  164  U.  S. 
588,  17  S.  Ct.  198,  41  U.  S.  (L.  ed.)  563; 
St.  Clair  County  Turnpike  Co.  t*.  Illinois, 
96  U.  S.  63,  24  U.  S.  (L.  ed.)  651 ;  Holyoke 
Co.  r.  Lvman,  15  Wall.  511,  21  U.  S.  (L. 
ed.)  137 ";  The  Binghamton  Brid<rc,  3  Wall. 
75,  18  U.  S.  (L.  ed.)  143;  Minturn  r. 
Lame,  23  How.  436,  16  U.  S.  (L.  ed.) 
575;  Richmond,  etc.,  R.  Co.  t*.  Louisa  R. 
Co.,  13  How.  81,  14  U.  S.  (L.  ed.)  60; 
Perrine  v.  Chesapeake,  etc.,  Canal  Co.,  9 
How.  192,  13  U.  S.  (L.  ed.)  101;  Mills  r. 
St.  Clair  County,  8  How.  581,  12  U.  S. 
(L.  ed.)  1207;  Beaty  v.  Knowler,  4  Pet. 
168,  7  U.  S.  (L.  ed.)  819;  Cumberland 
Gaslight  Co.  r.  West  Virginia,  etc..  Gas 
Co.,  (C.  C.  A.)  188  Fed.  585,  a/firming 
182  Fed.  667;  Bartholomew  v.  Austin, 
(C.  C.  A.)  85  Fed.  364;  Louisville  Trust 
Co.  f?.  Cincinnati,  73  Fed.  726;  Tod  r. 
Kentucky  Union  Land  Co.,  57  Fed.  50; 
Pauly  f.'Coronado  Beach  Co.,  56  Fed.  430; 
Hughes  r.  Northern  Pac.  R.  Co.,  18  Fed. 
112;  Biirns  v.  Multnomah  R.  Co..  15  Fed. 


185;  Camblos  r.  Philadelphia,  etc.,  R.  Co., 
4  Brewst.  563,  4  Fed.  Cas.  No.  2,331.  See 
also  Helena  W^ater  Works  Co.  v,  Helena, 
195  U.  S.  383,  25  S.  Ct.  40,  49  U.  S.  (L. 
ed.)   245. 

"  Where  a  statute  making  a  grant  of 
property,  or  of  powers,  or  of  franchises 
to  a  private  individual,  or  a  private  cor- 
poration, becomes  the  subject  of  construc- 
tion as  regards  the  extent  of  the  grant, 
the  universal  rule  is  that  in  doubtful 
points  the  construction  shall  be  against 
the  grantee  and  in  favor  of  the  govern- 
ment or  the  general  public."  Per  Justice 
Miller,  in  Oregon  R.,  etc.,  Co.  r.  Oregonian 
R.  Co.,  130  U.  S.  26,  9  S.  Ct.  409,  32  U.  S. 
(L.  ed.)  842. 

"  The  charter  of  a  corporation,  read  in 
the  light  of  any  general  laws  which  are 
applicable,  is  the  measure  of  its  powers, 
and  the  enumeration  of  these  powers  im- 
plies the  exclusion  of  all  others  not  fairly 
incidental."  Central  Transp.  Co.  r.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  48,  11 
S.  Ct.  478,  35  U.  S.  (L.  ed.)  64,  quoted 
in  Pauly  v.  Coronado  Beach  Co.,  56  Fed. 
430 ;  Louisville,  etc.,  R.  Co.  v.  Ohio  Valley 
Imp.,  etc.,  Co.,  69  Fed.  434. 

51.  L^nion  Pass.  R.  Co.  f.  Philadelphia, 
101  U.  S.  640,  25  U.  S.  (L.  ed.)  915;  Blair 
r.  Chicago,  201  U.  S.  400,  26  S.  Ct.  427, 
50  U.  S.  (L.  ed.)  801;  Holvoke  Co.  t\ 
Lyman,  15  Wall.  512,  21  U.  S.  (L.  ed.) 
137;  Charles  River  Bridj^e  r.  Warren 
Bridge,  11  Pet.  544,  9  U.  S.  (L.  ed.)  822; 
Stein  f.  Bienville  Wator-Supply  Co.,  34 
Fed.  148.  Compare  Chesapeake,  etc., 
Canal  Co.  r.  Key,  3  Cranch  (C.  C.)  605. 

52.  Ross-Meehan  Brake  Shoe  Foundry 
Co.  r.  Southern  Malleable  Iron  Co.,  72  Fed. 
962. 
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charge  certain  tolls  for  commodities  passing  through  the  canal  and  for 
empty  vessels,  except  such  as  returned  empty,  gave  no  power  to  take  toll 
from  passengers,  or  from  a  vessel  on  account  of  passengers  on  board.*^'* 
In  a  statute  making  specific  grants  to  a  corporation,  the  use  of  the  words 
*'  successors  or  assigns  ''  in  a  proviso  does  not  give  the  corporation  implied 
power  to  transfer  all  its  property  and  franchises  to  another  corporation.*^"^ 
It  is  an.  unbending  rule  that  a  grant  of  corporate  existence  is  never  implied ; 
in  the  construction  of  a  statute  every  presumption  is  against  it.''^'  But 
public  grants  are  not  to  be  so  construed  as  to  defeat  the  intent  of  the  legis- 
lature or  to  withhold  what  is  given  either  expressly  or  by  necessary  and 
fair  implication.*®  When  an  act  operating  as  a  general  law,  and  manifest- 
ing clearly  the  intention  of  Congress  to  secure  public  advantages  or  to 
subserve  the  public  interests  and  welfare  by  means  of  benefits  more  or  less 
valuable,  offers  to  individuals  or  to  corporations  inducements  to  undertake 
and  accomplish  great  and  extensive  enterprises  or  works  of  a  gwa^i-public 
character  in  or  through  an  immense  and  undeveloped  public  domain,  such 
legislation  stands  upon  a  different  footing  from  a  mere  private  grant,  and 
should  receive  at  the  hands  of  the  court  a  more  liberal  construction  in 
favor  of  the  purposes  for  which  it  was  enacted.*^'^  Accordingly,  an  act  of 
Congress  giving  to  a  railroad  company  the  right  to  take  timber  * '  necessary 
for  the  construction  of  said  railroad  ''  from  the  public  lands  adjacent  to 
the  line  of  the  road  is  not  limited  to  what  is  necessary  for  the  construction 
of  such  portion  of  the  road  as  is  adjacent  to  the  place  from  which  the  tim- 
ber is  taken.*"*  Exclusive  rights  to  public  franchises  are  not  favored,  and 
can  rest  only  upon  express  language  or  the  clearest  implication.*^*    Thus, 


53.  Perrine  i\   Chesapeake,   etc.,   Canal 
Co.,  9  How.  172,  13  U.  S.   (L.  ed.)   92. 

54.  Oregon  R.,  etc.,  Co.  t;.  Oregonian  R. 
Co.,  130  U.  S.  30,  9  S.  Ct.  409,  32  U.  S. 
(L.  ed.)  843,  where  Justice  Miller  said: 
'*  It  is  strenuously  argued,  and  with  some 
degree  of  plausibility,  that  the  language 
of  this  proviso,  and  the  use  of  the  words 
"  successors "  and  "  assigns "  in  other 
statutes,  which  are  referred  to,  imply 
that  by  the  law  of  Oregon  railroad  com- 
panies may  make,  and  must  be  supposed 
to  be  capable  of  making,  assignments. 
But  whatever  may  have  been  the  intent  in 
the  minds  of  the  legislators  in  using  these 
words,  it  is  not  precisely  the  form  in 
which  we  would  expect  to  find  a  grant 
of  the  power  to  sell,  to  lease,  or  to  trans- 
fer the  title,  ownership,  or  use  of  rail- 
road lines,  the  property  belonging  thereto, 
and  the  franchises  necessary  to  carry  them 
on,  by  one  corporation  to  another.  One 
of  the  most  important  powers  with  which 
a  corporation  can  be  invested  is  the  right 
to  sell  out  its  whole  property  together  with 
the  franchises  under  which  it  is  operated, 
or  the  authority  to  lease  its  property  for 
a  long  term  of  years.  In  the  case  of  a 
railroad  company  these  privileges,  next  to 
the  right  to  build  and  operate  its  railroad, 
would  be  the  most  important  which  could 
be  given  it,  and  this  idea  would  impress 
itself  upon  the  legislature.  Naturally, 
we  would   look   for   the   authority   to   do 


these  things  in  some  express  provision  of 
law.  We  would  suppose  that  if  the  legis- 
lature saw  fit  to  confer  such  rights  it 
would  do  so  in  terms  which  could  not  be 
misunderstood.  To  infer,  on  the  contrary, 
that  it  either  intended  to  confer  them  or 
to  recognize  that  they  already  existed, 
by. the  simple  use  of  the  word  **  assigns,", 
a  very  loose  and  indefinite  term,  is  a 
stretch  of  the  power  of  the  court  in  mak- 
ing implications  which  we  do  not  feel  to 
be  justified." 

55.  Memphis,  etc.,  R.  Co.  v.  Railroad 
Com'rs,  112  U.  S.  618,  5  S.  C*t.  299,  28  U. 
S.  (L.  ed.)  837;  Central  R.,  etc.,  Co.  r. 
Georgia,  92  U.  S.  670, 23  U.  S.  ( L.  ed. )  760. 

56.  U.  S.  V.  Denver,  etc.,  R.  Co.,  150  U. 
S.  14,  14  S.  Ct.  16,  37  U.  S.  (L.  ed.)  979; 
Tod  V.  Kentucky  Union  Land  Co.,  67  Fed. 
50;  Hughes  v.  Northern  Pac.  R.  Co.,  18 
Fed.  106. 

57.  Per  Justice  Jackson,  in  U.  S.  r.  Den- 
ver, etc.,  R.  Co.,  150  U.  S.  14,  14  S.  Ct.  16, 
37  U.  S,  (L.  ed.)  979. 

58.  U.  S.  V.  Denver,  etc.,  R.  Co.,  150 
U.  S.  1,  14  S.  Ct.  11,  37  U.  S.  (L.  ed.)  975. 

59.  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  696,  17  S.  Ct.  718,  41 
U.  S.  (L.  ed.)  1168;  Pearsall  v.  Great 
Northern  R.  Co.,  161  U.  S.  669,  16  S.  Ct. 
705,  40  U.  S.  (L.  ed.)  846;  Stein  v.  Bien- 
ville  Water  Supply  Co.,  141  U.  S.  67,  11 
S.  Ct.  892,  35  U.  S.  (L.  ed.)  622;  Hamil- 
ton Gas  Light  Co.  t*.  Hamilton  City,  146 
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the  right  given  to  a  corporation  to  establish  a  bridge  and  fix  its  rate  of 
toll  does  not  bind  the  state  or  its  instrumentalities  not  to  establish  another 
in  ease  of  necessity.^*^  But  where  an  exclusive  privilege  is  granted  in 
words  clear  and  unambiguous,  effect  must  be  given  to  them  according  to 
their  ordinary  signification.®*  When  in  the  early  and  declaratory  sections 
of  a  statute  the  scope  and  extent  of  the  powers  and  privileges  granted  to 
a  corporation  are  once  stated,  the  character  of  the  grant  as  thus  disclosed 
controls  and  interprets  all  subsequent  sections;  and  it  is  unnecessary  in 
each  subsequent  section  to  restate  or  use  words  and  expressions  which  shall 
fully  disclose  the  extent  of  those  powers  and  privileges.®* 

It  is  a  rule  of  construction  of  grants  to  public  corporations  that  only  such 
powers  and  rights  can  be  exercised  under  them  as  are  clearly  comprehended 
within  the  words  of  the  act  or  derived  therefrom  by  necessary  implication, 
regard  being  had  to  the  objects  of  the  grant.®*  But  the  powers  granted 
should  not  be  so  strictly  construed  as  to  defeat  the  manifest  intention  and 
design  of  the  legislature.®* 


Appropriation,  Taxation,  and  Revenue  Laws 

111.  Appropriation. —  In  view  of  the  constitutional  provision  that  '*  no 
money  shall  be  drawn  from  the  treasury  but  in  consequence  of  appropria- 
tions made  by  law,''®*  **  a  statute  should  not  be  construed  as  making  an 
appropriation,  or  authorizing  the  expenditure  of  money,  unless  the  lan- 
guage is  sufficiently  explicit  to  clearly  justify  it;  authority  for  the  use  of 
the  public  money  cannot  arise  by  inference  without  very  clear  terms  requir- 
ing it. ' '  ®®  The  construction  of  appropriation  acts  in  various  particulars 
has  been  considered  elsewhere  in  this  article.®'^  A  private  act  conferring 
upon  the  Court  of  Claims  jurisdiction  of  claims  against  the  United  States 
must  be  strictly  construed  and  cannot  be  held  to  confer  any  other  juris- 
diction than  that  plainly  indicated  by  its  terms.®**    *'A11  acts  which  give 


U.  S.  288,  13  S.  Ct.  90,  36  U.  S.  (L.  ed.) 
968;  Coo8aw  Min.  Co.  v.  South  Carolina, 
144  U.  S.  650,  12  S.  Ct.  689,  36  U.  S.  (t, 
ed.)  637;  Wheeling,  etc..  Bridge  Co.  v. 
Wheeling  Bridge  Co.,  138  U.  S,  287,  11  S. 
Ct.  301,  34  U.  S.  (L.  ed.)  967;  Wright  i?. 
Nagle,  101  U.  S.  796,  25  U.  S.  (L.  ed.) 
923 ;  Fanning  v.  Gregoire,  16  How.  534,  14 
U.  S.  (L.  ed.)  1047;  Richmond,  etc.,  R. 
Co.  V.  Louisa  R.  Co.,  13  How.  81,  14  U.  S. 
(L.  ed.)  60.  See  also  East  Hartford  r. 
Hartford  Bridge  Co.,  10  How.  511,  13  U. 
S.  (L.  ed.)  518;  Minturn  t*.  Larue,  23 
How.  435,  16  U.  S.  (L.  ed.)  574;  Illinois 
Trust,  etc.,  Bank  v.  Arkansas  City,  (C.  C. 
A.)  76  Fed.  271;  Grand  Rapids  Electric 
Light,  etc.,  Co.  v.  Grand  Rapids  Edison 
Electric  Light,  etc.,  Co.,  33  Fed.  659. 

60.  W^right  r.  Nagle,  101  U.  S.  791,  25 
U.  S.  (L.  ed.)  921. 

61.  Blair  i\  Chicago,  201  U.  S.  400,  26 
S.  Ct.  427,  50  U.  S.  (L.  ed.)  801;  I^uis- 
ville  Gas  Co.  r.  Citizens'  Gas  Co.,  115  U. 
S.  683,  6  S.  Ct.  57,  29  U.  S.  (L  ed.)  510; 
The  Binghamton  Bridge,  3  Wall.  51,  18 
U.  S.  (L.  ed.)  137;  Bridge  Proprietors  v. 
Hoboken  Co.,  1  Wall.  116,  17  U.  S.  (L. 
od.)  57L 


62.  Talbott  r.  Silver  Bow  County,  139 
U.  S.  443,  11  S.  Ct.  594,  35  U.  S.  (L.  ed.) 
211. 

63.  Minturn  v.  Larue,  23  How.  436,  16 
U.  S.  (L.  ed.)  575;  Detroit  Citizens'  St. 
R.  Co.  r.  Detroit  U.  Co.,  171  U.  S.  48,  18 
S.  Ct.  732,  43  U.  S.  (L.  ed.)  67;  Boise 
Citv  Artesian  Hot  Water,  etc.,  Co.  f.  Boise 
City,  (C.  C.  A.)  123  Fed.  232;  Illinois 
Trust,  etc.,  Bank  f.  Arkansas  City,  (C.  C. 
A.)  76  Fed.  279;  Superior  v.  Norton,  (C. 
C.  A.)  63  Fed.  359;  Katzenberger  r.  Aber- 
deen, 16  Fed.  745. 

64.  James  r.  Milwaukee,  16  Wall.  169, 
21  U.  8.  (L.  ed.)  267;  Lynde  v.  Winne- 
bago County,  16  Wall.  6,  21  U.  S.  (L.  ed.) 
272;  Curtis  v.  Butler  County,  24  How." 
448,  16  U.  S.  (L.  ed.)  748;  Detroit  Citi- 
zens' St.  R.  Co.  V,  Detroit,  (C.  C.  A.)  64 
Fed.  628. 

65.  Const.  U.  S.,  art.  1,  §  9. 

66.  Per  Atty.-Gcn.  Garland,  in  18  Op. 
Attv.-Gen.  174.  See  also  Milchrist  r.  U.  S., 
31  Ct.  CI.  403;  19  Op.  Atty.-Gen.  79  (Gar- 
land. 1887). 

67.  See  §  5  as  to  construction  of  proviso 
in  appropriation  act. 

68.  Atocha's  Case,  6  Ct.  CI.  71. 
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away  the  public  money  are  to  be  interpreted  strictly  against  the  party  to 
whom  it  is  given/'®® 

112.  Taxation. — ''  A  tax  cannot  be  imposed  without  clear  and  express 
words  for  that  purpose.  *' '^^  This  rule  is  most  reasonable  since  **  it  is 
fairly  and  justly  presumable  that  the  legislature,  which  was  unrestrained 
in  its  authority  over  the  subject,  has  so  shaped  the  law  as,  without  ambiguity 
or  doubt,  to  bring  within  it  everything  it  was  meant  should  be  embraced. ' '  '^^ 
But  statutes  levying  taxes  **  are  to  receive  a  reasonable  construction  with 
a  view  to  carrying  out  their  purpose  and  intent. ' '  "^^  And  statutory  exemp- 
tions from  taxation  are  construed  with  the  utmost  strictness.'^* 

113.  Revenue. —  It  is  well  established  by  decisions  of  the  United  States 
Supreme  Court  that  **  statutes  to  prevent  frauds  upon  the  revenue  are 
considered  as  enacted  for  the  public  good  and  to  suppress  a  public  wrong, 
and  therefore,  although  they  impose  penalties  or  forfeitures,  are  not  to  be 
construed,  like  penal  laws  generally,  strictly  in  favor  of  the  defendant ;  but 
they  are  to  be  fairly  and  reasonably  construed,  so  as  to  carry  out  the  inten- 
tion of  the  legislature. ' '  ^'*    The  construction  of  provisions  for  forfeitures 


69.  9  Op.  Atty.-Gen.  59,  where  Attorney- 
General  Black  said:  "He  who  claims  a 
payment  out  of  the  treasury,  and  bases 
that  claim  upon  an  act  of  Congress,  must 
show  the  payment  to  be  authorized  either 
expressly  or  by  very .  clear  implication. 
Ambiguous  phrases  will  not  serve  his  turn. 
When  two  meanings  can  be  assigned  to  an 
act  like  this,  and  the  arguments  in  favor 
of  both  are  nearly  balanced,  the  public  is 
entitled  to  the  benefit  of  the  doubt.  Of 
course,  I  do  not  now  mean  to  say  that  a 
claim  ought  to  be  defeated  by  straining 
the  sense  of  the  law  against  it.  But  if 
Congress  has  all  the  money  of  the  United 
States  under  its  control,  it  also  has  the 
whole  English  language  to  give  it  away 
with;  and  it  is  so  easy  to  use  definite 
terms  in  a  law  like  thib,  that  when  they 
are  not  used  we  will  presume  them  not  to 
be  meant.  All  legislative  grants,  whether 
of  money  or  of  privileges,  are  and  ought  to 
be  construed  strictly  against  the  grantees." 

70.  Per  Pollock,  C.  B.,  in  Gurr  v.  8cudds, 
11  Exch.  191,  quoted  with  approval  in  U. 
S.  r.  Isham,  17  Wall.  604,  21  U.  S.  (L. 
ed.)  730.  To  the  same  effect  see  Gill  v. 
Bartlett,  ( C.  C.  A. )  224  Fed.  927 ;  Rocke- 
feller t\  O'Brien,  224  Fed.  541 ;  /n  re  Haw- 
ley,  220  Fed.  372;  Anderson  r.  Morris, 
etc.,  R.  Co.,  (C.  C.  A.)  216  Fed.  83;  Forty- 
two  Broadway  Co.  v.  AndtTson,  209  Fed. 
991,  affirmed  (C.  C.  A.)  213  Fed.  777; 
Missouri,  etc.,  Ry.  Co.  r.  Meyer,  204  Fed. 
140;  Parkview  Building,  etc.,  Assoc,  v. 
Herold,  203  Fed.  876 ;  Mutual  Benefit  Life 
Ins.  Co.  17.  Herold,  198  Fed.  199,  affirmed 
201  Fed.  918;  U.  S.  r.  Mullins,  (C.  C.  A.) 
119  Fed.  334;  McNally  r.  Field,  119  Fed. 
445;  Commercial  Bank  v.  Sandford,  103 
Fed.  98;  Treat  r.  Tolman,  (C.  C.  A.)  113 
Fed.  894;  Campbellsville  Lumber  Co.  v. 
Hubbert,  (C.  C.  A.)  112  Fed.  723;  Rice 
V.  U.  S.,  (C.  C.  A.)  53  Fed.  912;  Gibson 
County  V.  Pullman  Southern  Car  Co.,  42 


Fed.  577;  U.  S.  f.  Wigglesworth,  2  Story 
374,  28  Fed.  Cas.  No.  16,090;  U.  S.  v. 
Watts,  1  Bond  584,  28  Fed.  Cas.  No. 
16,653;  Equitable  Trust  Co.  v.  Seldon,  8 
Fed.  Cas.  No.  4,508;  Beaty  i*.  Knowles,  4 
Pet.  170,  7  U.  S.  (L.  ed.)  820;  20  Op. 
Atty.-Gen.  682  (Olney,  1893).  As  to  the 
construction  of  laws  imposing  duties  on 
imports,  see  in/ra,  f  f  114-120. 

This  rule  is  most  cogent  when  the  taxes 
are  of  a  special  or  unusual  nature.  Lynch 
t\  Union  Trust  Co.  of  San  Francisco,  (C. 
C.  A.)   164  Fed.  161,  affirming  148  Fed.  40. 

71.  Wright  International  Revenue  Col- 
lector V.  Michigan  Cent.  R.  Co.,  (C.  C.  A.) 
130  Fed.  843. 

72.  Scottish,  etc.,  Ins.  Co.  t;.  Rowland, 
196  U.  S.  611,  26  S.  Ct.  345,  49  U.  S.  (L. 
ed. )   619. 

73.  See  infra,  §§  121-124. 

74.  Per  Mr.  Justice  Gray  in  U.  S.  v, 
Stowell,  133  U.  S.  12,  10  S.  Ot.  244,  33 
U.  S.  (L.  ed.)  558;  which  was  an  informa- 
tion for  forfeiture  of  distillery  machinery. 
The  court  cited  Taylor  t*.  U.  S.,  3  How. 
210,  11  U.  S.  (L.  ed.)  564;  Cliquot's 
Champagne,  3  Wall.  145,  18  U.  S.  (L.  ed.) 
121;  U.  S.  t\  Hodson,  10  Wall.  406,  19  U. 
S.  (L.  ed.)  939,  and  Smythe  v.  Fiake,  23 
Wall.  380,  23  U.  S.  (L.  ed.)  49.  To  the 
same  effect  see  Rankin  t*.  Hoyt,  4  How. 
332,  11  U.  S.  (L.  ed.)  998;  Hartford  v. 
U.  S.,  8  Cranch  109,  3  U.  S.  (L.  ed.)  504; 
U.  S.  V.  Thompson,  189  Fed.  838;  John  J. 
Sesmon  Co.  i\  U.  S.,  (C.  C.  A.)  182  Fed. 
673;  U.  S.  V.  National  Surety  Co.  of 
Kansas  City,  (C.  C.  A.)  122  Fed.  904; 
Anglo-California  Bank  v.  Secretary  of 
Treasury,  (C.  C.  A.)  76  Fed.  748;  HuLter 
V.  Corning,  (C.  C.  A.)  86  Fed.  915;  The 
Coquitlam,  (C.  C.  A.)  77  Fed.  751;  U.  S. 
r.  Sapinkow,  90  Fed.  654;  State  i\  Sulli- 
van, 50  Fed.  603;  U.  S.  r.  De  Goer,  38  Fed. 
83;  U.  S.  V.  Allen,  38  Fed.  736;  U.  S. 
V.    Breed,    1    Sumn.    160,    24    Fed.    Cas. 
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in    revenue    laws    is    considered    more    particularly    elsewhere    in    this 
article/*^ 

Tariff  Acts 

114.  Bule  of  constraction. —  While  it  is  declared  that  acts  imposing 
duties  are  not  to  be  construed  strictly  against  the  government,  like  penal 
laws,  but  so  as  most  effectually  to  accomplish  the  intention  of  the  legisla- 
ture in  passing  them,'^^  yet  as  duties  are  never  imposed  on  the  citizen  upon 
vague  or  doubtful  interpretations,  the  question  whether  an  article  is  dutia- 
ble, if  one  of  doubt,  must  be  resolved  in  favor  of  the  importer/^  But  the 
doubt  here  meant  is  one  of  legal  interpretation ;  a  mere  doubt  as  to  the  com- 
mercial meaning  of  a  term,  the  importer  seeking  a  reduction  of  duty,  and 
the  question  being  submitted  to  a  jury,  does  not  entitle  the  importer  to  a 
verdict  in  his  favorJ**  Moreover,  it  has  been  said  that  the  rule  which  gives 
the  importer  the  benefit  of  a  doubt  is  ''  limited  to  cases  where  it  relieves 


No.  14,638;  Ten  Cases  Opium,  Deady  70, 
23  Fed.  Caa.  No.  13,828;  In  re  Muller, 
Deady  523,  17  Fed.  Cas.  No.  9,912;  U.  S. 
V.  Three  Tons  Coal,  6  Bias.  379,  28  Fed. 
Cas.  No.  16,515;  U.  S.  v.  Olney,  1  Abb. 
282,  27  Fed.  Cas.  No.  15,918;  U.  S.  r. 
1,412  Gallons  Distilled  Spirits,  10  Blatchf. 
433,  27  Fed.  Cas.  No.  15,960;  Two  Hun- 
dred Fifty  Barrels  Molasses,  511,  24  Fed. 
Cas.  No.  14,293;  Twenty-Eight  Cases 
Wine,  2  Ben.  66,  24  Fed.  C^s.  No.  14,281 ; 
The  Missouri,  3  Ben.  511,  17  Fed.  Cas. 
No.  9,652;  U.  S.  t'.  Willetts,  6  Ben.  220,  29 
Fed.  Cas.  No.  16,699;  U.  S.  v.  One  Hun- 
dred Barrels  Spirits,  1  Dill.  49,  27  Fed. 
Cas.  No.  15,948;  U.  S.  v.  One  Hundred 
Barrels  Spirits,  2  Abb.  314,  27  Fed.  Cas. 
No.  15,948;  U.  S.  V.  Hodson,  26  Fed. 
Cas.  No.  15,376;  U.  S.  t*.  One  Hundred  and 
Twenty-Nine  Packages,  2  Am.  L.  Reg.  N. 
S.  419,  27  Fed.  Cas.  No.  15,941;  U.  S.  v. 
Mynderse,  7  Blatchf.  489,  27  Fed.  Cas.  No. 
15,850;  The  Industry,  1  Gall.  114,  13  Fed. 
Cas.  No.  7,028;  U.  S.  v.  Dustin,  25  Fed. 
Cas.  No.  15,012;  U.  S.  r.  Belding,  24  Fed. 
Cas.  No.  14,562. 

Conflicting  authorities. —  There  was  an 
opposing  dictum  by  Mr.  Justice  McLean  in 
U.  S.  t*.  Eighty-Four  Boxes  Sugar,  7  Pet. 
453,  8  U.  S.  (L.  ed.)  745  (which  was  ex- 
pressly disapproved  in  U.  S.  t*.  Stowell, 
133  U.  S.  12,  10  S.  Ct.  244,  33  U.  S.  (L. 
ed.)  558,  cited  at  the  head  of  this  note). 
Other  cases  laying  down  a  rule  of  strict 
construction  of  revenue  laws  imposing  pen- 
alties or  forfeitures  are:  U.  S.  v.  1,150% 
Pounds  Celluloid,  (C.  C.  A.)  82  Fed.  634, 
citing  U.  S.  v.  Eighty-Four  Boxes  Sugar, 
7  Pet.  453,  8  U.  S.  (L.  ed.)  745.  See  also 
Sixty  Pipes  Brandy,  10  Wheat.  424,  6  U. 
S.  (L.  ed.)  357;  U.  S.  r.  A  Lot  Silk  Um- 
brellas, 12  Fed.  412;  U.  S.  f.  Ten  Cases 
Shawls,  2  Paine  166,  28  Fed.  Cas.  No. 
16,448;  Taber  r.  U.  S.,  1  Story  1,  23  Fed. 
Cas.  No.   13,722. 

"A  statute  •  ♦  ♦  for  the  raising  of  a 
revenue,  even  when  accompanied  by  pro- 
visions of  a  very  highly  penal  nature,  is 


still  to  be  construed  as  a  whole  and  in 
a  fair  and  reasonable  manner,  and  not 
strictly  in  favor  of  a  defendant."  U.  S. 
V.  Graf  Distilling  Co.,  208  U.  S.  198,  28 
S.  Ct.  264,  62  U.  S.  (L.  ed.)  452. 

See  §  63  as  to  reference  to  prior  revenue 
laws  in  the  construction  of  a  particular 
act. 

75.  See  §  99. 

76.  Rankin  v.  Hoyt,  4  How.  332,  11  U. 
S.  (L.  ed.)  999,  citing  Taylor  v.  V.  S.,  3 
How.  210,  11  U.  S.  (L.  ed.)  565.  See  also 
U.  S.  r.  Breed,  1  Sumn.  159,  24  Fed.  Cas. 
No.  14,638;  Anglo-California  Bank  r.  Sec- 
retary of  Treasury,  (C.  C.  A.)  76  Fed.  748. 
But  compare  Rice  v,  U.  S.,  (C.  C.  A.)  53 
Fed.  910. 

77.  Benziger  r.  U.  S.,  102  U.  S.  38,  24 
S.  Ct.  189,  48  U.  S.  (L.  ed.)  331;  Eidman 
r.  Mantinez,  184  U.  S.  578,  22  S.  Ct.  515, 
46  U.  S.  (L.  ed.)  697;  Hartranft  r.  Wieg- 
mann,  121  U.  S.  616,  7  S.  Ct.  1240,  30 
U.  S.  (L.  ed.)  1015;  Shallus  r.  U.  S.,  (C. 
C.  A.)  162  Fed.  653,  reversing  155  Fed. 
213;  Thomas  r.  Vandegrift,  (C.  C.  A.)  162 
Fed.  645;  U.  S.  f.  Tiffany,  (C.  C.  A.)  160 
Fed.  408,  affirming  154  Fed.  168;  Burditt, 
etc.,  Co.  V.  U.  S.,  (C.  C.  A.)  153  Fed.  67; 
Hayes  i\  U.  S.,  (C.  C.  A.)  150  Fed.  63; 
Hempstead  r.  Thomas,  ( C.  C.  A. )  122  Fed. 
538;  U.  S.  V.  Merck,  91  Fed.  639;  In  re 
Southern  Pac.  Co.,  82  Fed.  313;  Matheson 
V.  U.  S.,  (C.  C.  A.)  71  Fed.  395;  In  re 
Myers,  69  Fed.  239;  Henderson  t\  U.  S., 
(C.  C.  A.)  66  Fed.  66;  Schmid  i\  U.  S., 
66  Fed.  745;  In  re  Wetherell,  60  Fed.  270; 
U.  S,  V.  Davis,  (C.  C.  A.)  54  Fed.  149; 
Rice  V.  U.  S.,  (C.  C.  A.)  63  Fed.  910; 
Adams  v.  Bancroft,  3  Sumn.  387,  1  Fed. 
Cas.  No.  44;  U.  S.  v,  Wigglesworth,  2 
Story  374,  28  Fed.  Cas.  No.  16,690;  Pow- 
ers r.  Barney,  5  Blatchf.  202,  19  Fed.  Cas. 
No.  11,361;  21  Op.  Atty.-Gen.  67  (Max- 
well,   1894). 

See  §  64  as  to  reference  to  prior  tariffs 
in  construing  tariff  act. 

78.  Earnshaw  v.  Cadwalader,  146  U.  S. 
262,  12  S.  Ct.  851,  36  U.  S.   (L.  ed.)  699. 
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all  importers  of  all  articles  whatsoever  of  the  class  concerned;"  that  it 
probably  **  has  no  practical  use  except  in  cases  of  extraordinary  doubt;** 
that  '*  it  has  a  more  appropriate  application  when  the  question  is  one  of 
any  tax  at  all ;  "  and  that ' '  the  federal  reports  are  f idl  of  suits  where  the 
courts  have  not  hesitated  to  perform  the  duty  of  determining  mere  ques- 
tions of  classification  where  it  was  admitted  some  duty  was  to  be  imposed, 
in  favor  of  a  higher  rate,  under  circumstances  of  great  diflSculty."  ''^  That 
a  tariff  was  enacted  for  protective  purposes  is  properly  considered  by  the 
court  in  construing  its  provisions  **^  and  a  construction  should  not  be  con- 
demned in  such  an  instance  because  it  would  result  in  the  imposition  of 
double  duties.*** 

116.  Commercial  meaning  of  words. —  If  words  used  in  a  tariff  act  to 
designate  particular  kinds  or  classes  of  goods  have  a  well-known  significa- 
tion in  our  trade  and  commerce,  the  commercial  meaning  is  to  prevail 
unless  Congress  has  clearly  manifested  a  contrary  intention.®*  When  it  is 
claimed  that  the  commercial  use  of  a  word  or  phrase  in  a  tariff  act  differs 


79.  U.  S.  V.  Wetherell,  (C.  C.  A.)  65 
Fed.  990,  See  also  In  re  Chase,  48  Fed. 
631,  where  the  court  said:  "In  dealing 
witli  such  a  difficult,  intricate,  and  com- 
plex subject  as  the  tariff,  embracing,  as  it 
does,  the  enumeration  and  proper  classi- 
fication of  hundreds  of  different  articles  of 
commerce,  it  is  hardly  possible  that  Con- 
gress could  succeed  in  every  instance  in 
expressing,  in  exact  and  unambiguous  lan- 
guage, precisely  what  was  intended;  and 
in  the  construction  of  the  customs  laws 
the  Supreme  Court  have  conformed  to  what 
they  believed  was  the  intent  of  Congress, 
though  such  construction  may  have  in- 
volve a  change  or  modification  of  the  ex- 
act language  of  the  statute." 

80.  Heide  r.  U.  S.,  176  Fed.  316;  Bur- 
ditt,  etc.,  Co.  V.  U.  S.,  (C.  C.  A.)  153  Fed. 
67, 

81.  Burditt,  etc.,  Co.  t?.  U.  S.,  (C.  C. 
A.)   153  Fed.  67. 

82.  Komada  v.  U.  S.,  215  U.  S.  392,  30 
S.  Ct.  136,  54  U.  S.  (L.  ed.)  249;  Dejonge 
f.  Magone,  159  U.  S.  562,  16  S.  Ct.  119, 
40  U.  S.  (L.  ed.)  260;  Hedden  r.  Richard, 
149  U.  S.  346,  13  S.  Ct.  891,  37  U.  S.  (L. 
ed.)  763;  Toplitz  r.  Hedden,  146  U.  S.  256, 
13  S.  Ct.  70,  36  U.  S.  (L.  ed.)  963;  Cad- 
walader  r.  Zeh,  151  U.  S.  176,  14  S.  Ct. 
288,  38  U,  S.  (L.  ed.)  118;  Magone  v.  Hel- 
ler, 150  U.  S.  75,  14  S.  Ct.  18,  37  U.  S. 
(L.  ed.)  1003;  Robertson  v.  Salomon,  144 
U.  S.  609,  12  S.  Ct.  752,  36  U.  S.  (L.  ed.) 
662;  American  Net,  etc.,  Co.  v.  Worthing- 
ton,  141  U.  S.  471,  12  S.  Ct.  55,  35  U.  S. 
(L.  ed.)  823;  Seeberger  t*.  Cahn,  137  U.  S. 
97.  11  S.  Ct.  28,  34  U.  S.  (L.  ed.)  600; 
Pickhardt  r.  Merritt,  132  U.  S.  257,  10 
S.  Ct.  80,  33  U.  S.  (L.  ed.)  356;  Robert- 
son r.  Salomon,  130  U.  S.  412,  9  S.  Ct.  559, 
32  U.  S.  (L.  ed.)  995;  Arthur  v.  Butter- 
field,  125  U.  S.  70,  8  S.  Ct.  714,  31  U.  S. 
(L.  ed.)  643;  Worthington  r.  Abbott,  124 
U.  S.  436,  8  S.  Ct.  562,  31  U.  6.  (L.  ed.) 
494;  Schmeider  r.  Barney,  113  U.  S.  645, 


5  S.  Ct.  624,  28  U.  S.  (L.  ed.)  1130;  Swan 
V.  Arthur,  103  U.  S.  597,  26  U.  S.  (L.  ed,) 
525 ;  Recknagel  v.  Murphy,  102  U.  S.  200, 
26  U.  S.  (L.  ed.)  390;  Arthur  o.  Morrison, 
96  U.  S.  108,  24  U.  S.  (L.  ed.)  764;  Arthur 
r.  Davies,  96  U.  8.  135,  24  U.  S.  (L.  ed.) 
810;  Arthur  v.  Unkart,  96  U.  S.  118,  24 
U.  S.  (L.  ed.)  768;  Tyng  r.  Grinnell,  92 
U.  S.  470,  23  U.  S.  (L.  ed.)  735;  Arthur 
V.  Cumming,  91  U.  S.  362,  23  U.  S.  (L. 
ed.)  436;  Curtis  v,  Martin.  3  How.  106, 
11  U.  S.  (L.  ed.)  616;  Elliott  v.  Swart- 
wout,  10  Pet.  137,  9  U.  S.  (L.  ed.)  373; 
Barlow  v.  U.  S.,  7  Pet.  409,  8  U.  S.  (L. 
ed.)  730;  U.  S.  r.  One  Hundred  and  Twelve 
Casks  Sugar,  8  Pet.  277,  8  U.  S.  (L.  ed.) 
944;  U.  S.  V.  Shing  Shun,  173  Fed.  844; 
Mills  i;.  Robertson,  147  Fed.  634;  German 
V.  U.  S.,  (C.  C.  A.)  137  Fed.  817;  Loggie  v. 
U.  S.,  (C.  C.  A.)  137  Fed.  813;  Brennan 
f.  U.  S.,  (C.  C.  A.)  136  Fed.  743,  revers- 
ing 129  Fed.  837;  U.  S.  v.  Klotz,  133  Fed. 
808,  affirmed  (C.  C.  A.)  139  Fed.  606; 
Hempstead  v.  Thomas,  (C.  C.  A.)  129  Fed. 
907,  reversing  123  Fed.  346;  Sonoma  Wine, 
etc.,  Co.  f.  U.  S.,  123  Fed.  999;  Hempstead 
f.  Thomas,  (C.  C.  A.)  122  Fed.  538;  Grace 
v.  Collector  of  Customs,  ( C.  C.  A. )  79  Fed. 
319;  Field  u.  U.  S.,  (C.  C.  A.)  73  Fed. 
808;  Dennison  Mfg.  Co.  v.  U.  S.,  (C.  C. 
A.)  72  Fed.  259;  In  re  Irwin,  62  Fed.  152; 
U.  S.  r.  Eisner,  etc.,  Co.,  (C.  C.  A.)  59 
Fed.  354;  In  re  Downing,  (C.  C.  A.)  56 
Fed.  474;  U.  S.  P.  Wotton,  (C.  C.  A.)  53 
Fed.  346;  In  re  H.  B.  Claflin  Co.,  (C.  C. 
A.)  52  Fed.  122;  Erhardt  f.  Ullman,  (C. 
C.  A.)  51  Fed.  415;  Baumgarten  v.  Ma- 
gone, 50  Fed.  71 ;  Field's  Appeal,  60  Fed. 
909;  U.  S.  V.  Wooten,  60  Fed.  694;  White 
V.  Barney,  43  Fed.  474;  Weilbacher  v. 
Merritt,  37  Fed.  88;  Nichols  r.  Beard,  15 
Fed.  437;  May  v.  Simmons,  4  Fed.  499; 
U.  S.  V.  Breed,  1  Sumn.  163,  24  Fed.  Cas. 
No.  14,638 ;  Roosevelt  r.  Maxwell,  •  2 
Blatchf.  391,  20  Fed.  Cas.  No.  12,034;  Ba- 
con 17.  Bancroft,  1  Story  341,  2  Fed.  Cas. 
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from  the  ordinary  signification  of  such  word  or  phrase,  in  order  that  the 
former  prevail  over  the  latter  it  must  appear  that  the  commercial  designa- 
tion is  the  result  of  established  usage  in  commerce  and  trade,  and  that  at 
the  time  of  the  passage  of  the  act  that  usage  was  definite,  uniform,  and 
general,  and  not  partial,  local,  or  personal.^  And  the  word  **  commer- 
cial *'  in  this  connection  is  to  be  understood  in  its  comprehensive  sense  of 
buying,  selling,  ajid  exchange  in  the  general  sales  or  traffic  in  our  own 
markets.**  The  commercial  designation  of  an  imported  article  is  not  a 
matter  of  which  courts  can  take  judicial  notice,  but  is  a  fact  to  be  proved 
by  evidence,®*  and  the  burden  is  upon  the  importer  to  prove  the  interpreta- 
tion for  which  he  contends,***  for  a  word  will  always  be  understood  to  have 
the  same  meaning  in  commerce  that  it  has  in  the  community  at  large, 
unless  the  contrary  is  shown.®^  The  phrase  **  of  similar  description  "  is 
not  a  commercial  term,  and  does  not  present  a  case  of  commercial  designa- 
tion of  articles.*^  Where  the  words  in  a  tariff  act  are  unequivocal,  and 
there  is  no  reference  in  the  statute,  either  expressly  or  by  implication,  to 
any  commercial  usage,  and  no  language  in  it  which  requires  for  its  inter- 
pretation the  aid  of  any  extrinsic  circumstances,  it  is  not  a  case  for  applica- 
tion of  a  commercial  meaning  to  the  terms  used.*® 


No.  714;  Lee  r.  Lincoln,  1  Story  610,  15 
Fed.  Cas.  No.  8,105;  Lane  r.  Russell,  4 
Cliff.  125,  14  Fed.  Cas.  No.  8,053;  Wilkin- 
son V.  Greely,  1  Curt.  441,  29  Fed.  Cas. 
No.  17,672.  See  also  V.  S.  r.  Two  Hun- 
dred and  Fifty  Kegs  Nails,  (C.  C.  A.)  61 
Fed.  411;  U.  S.  r.  Buffalo  Natural  Gas 
Fuel  Co.,  172  U.  S.  339,  19  S.  Ct.  200,  43 
U.S.  (L.  ed.)  469. 

Of  course  where  manifestly  a  term  was 
used  in  a  different  sense,  it  is  not  to  be 
given  its  co'mmercial  meaning.  Hahn  r. 
i:.  S.,  131  Fed.  1000. 

See .  §§  83-93  as  to  meaning  of  words 
generally. 

See  1*62  as  to  reference  to  prior  tariff 
act«  to  determine  the  meaning  of  a  word 
used  in  a  tariff. 

S3.  Sonn  t*.  Magone,  159  U.  S.  420,  16 
S.  Ct.  67,  40  U.  S.  (L.  ed.)  203;  Maddock 
r.  Magone,  152  U.  S.  368,  14  S.  Ct.  588, 
38  U,  S.  (L.  ed.)  482;  Berbacker  r.  Rob- 
ertson, 162  U.  S,  376,  14  S.  Ct.  590,  38 
U.  S.  (L.  ed.)  485;  Tanhauser  r.  U.  S., 
169  Fed.  228;  Knauth,  etc.  r.  U.  S.,  155 
Fed.  144;  Frame  v.  U.  S.,  143  Fed.  682; 
U.  S.  V.  Durand,  (C.  C.  A.)  137  Fed.  382, 
affirming  127  Fed.  624;  U.  S.  r.  Nord- 
linger,  (C.  C.  A.)  121  Fed.  690;  Wool- 
worth  i\  U.  S.,  113  Fed.  1007;  Dennison 
Mfg.  Co.  r.  U.  S.,  (C.  C.  A.)  72  Fed.  259. 
See  also  Rossman  r.  Hedden,  145  U.  S. 
570,  12  S.  Ct.  925,  36  U.  S.  (L.  ed.)  821; 
Barlow  v.  U.  S.,  7  Pet.  409,  8  U.  S.  (L. 
ed.)  730;  U.  S.  r.  Breed,  1  Sumn.  163, 
24  Fed.  Cas.  No.  14,638;  Wilkinson  r. 
Greely,  1  Curt.  441,  29  Fed.  Cas.  No. 
17,672. 

"  We  are  not  aware  of  any  adjudication 
in  which  it  had  been  declared  that  the  com- 
mercial meaning  is  to  be  ascertained  by  a 
resort  solely  to  the  understanding  of  im- 


porters."   Per  Wallace,  J.,  in  Krhardi  f. 
Ballin,  (C.  C.  A.)  55  Fed.  969. 

The  name  given  articles  by  retailers 
puffing  their  wares  or  by  the  persons  who 
use  or  buy  them  does  not  control  their 
classification.  Hesse  t;.  U.  S.,  154  Fed. 
171. 

84.  "Zante  Currants,"  73  Fed.  189;  18 
Op.  Atty.-Gen.  530. 

Articles  not  kept  in  stock  or  dealt  in  as 
general  merchandise  but  made  to  the  in- 
dividual order  of  those  requiring  them 
can  acquire  no  commercial  nomenclature. 
Thomas  r.  Vandegrift,  (C.  C.  A.)  162  Fed. 
645. 

85.  Seeberger  v.  Schlesinger,  152  U.  S. 
581,  14  S.  Ct.  729,  38  U.  S.  (L.  ed.)  560; 
21  Op.  Atty.-Gen.  256  (Harmon,  1895). 
See  also  Saltonstall  r.  Wiebusch,  156  U.  S. 
602,  15  S.  Ct.  476,  39  U.S.  (L.  ed.)  549. 

86.  Earnshaw  r.  Gadwalader,  145  U.  S. 
263.  12  S.  Ct.  851,  36  U.  S.  (L.  ed.)  699; 
U.  S.  f.  Nordlinger,  (C.  C.  A.)  121  Fed. 
690,  reversing  115  Fed.  828. 

87.  Schmieder  v,  Barney,  113  U.  S.  647, 
5  S.  Ct.  624,  28  U.  S.  (L.  ed.)  1131;  Swan 
r.  Arthur,  103  U.  S.  598,  26  U.  S.  (L.  ed.) 
525;  U.  S.  r.  Nordlinger,  (C.  C.  A.)  121 
Fed.  690,  reversing  115  Fed.  828. 

88.  Greenleaf  v.  Goodrich,  101  U.  S.  284, 
25  U.  S.  (L.  ed.)  847;  Schmieder  v,  Bar- 
nov,  113  U.  S.  646,  5  S.  Ct.  624,  28-  U.  S. 
(L.  ed.)   1130. 

89.  Newman  r,  Arthur,  109  U.  S.  137,  3 
S.  Ct.  88,  27  U.  S.  (L.  ed.)  883.  See  also 
U.  S.  V.  Bartram,  (C.  C.  A.)  131  Fed.  833, 
reversing  123  Fed.  327. 

Thus,  in  a  case  where  it  was  unsuccess- 
fully contended  that  by  commercial  usage 
certain  shawls  were  not  embraced  within 
the  phrase  "  wearing  apparel  of  every  de- 
scription, of  whatever  material  composed/' 
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116.  Ordinary  or  scientiflc  meaning. —  Where  there  is  no  evidence  that 
words  have  acquired  any  special  meaning  in  trade  or  commerce,*^^  they 
must  receive  their  ordinary  meaning.®*  Of  that  meaning  the  court  is 
bound  to  take  judicial  notice,  as  it  does  in  regard  to  all  words  in  our  own 
tongue;  and  upon  such  a  question  dictionaries  are  admitted,  not  as  evi- 
dence, but  only  as  aids  to  the  memory  and  understanding  of  the  court.®^ 
While  the  scientific  designation  of  an  article  may  be  of  value  in  some  cases 
in  fixing  a  proper  classification,®^  it  is  usually  of  no  importance  if  it  con- 
flicts with  the  ordinary  or  commercial  meaning  of  the  terms  used.®"*  It 
certainly  cannot  prevail  when  diametrically  opposed  both  to  the  popular 
idea  of  an  article  and  to  its  actual  use  in  the  arts.®*^ 

117.  Departmental  constmction. —  In  the  construction  of  tariff  acts 
Congress  must  be  assumed  to  use  words  and  phrases  in  the  sense  in  which 
they  have  been  applied  by  the  treasury  department  and  executive  and 


etc.,  the  court  said :  "  The  effort  has  been 
to  substitute  for  the  literal  and  lexico- 
graphical and  popular  meaning  of  the 
phrase  *  wearing  apparel '  some  supposed 
mercantile  or  commercial  signification  of 
these  words.  •  •  *  In  instances  in 
which  words  or  phrases  are  novel  or  ob- 
scure, as  in  terms  of  art,  where  they  are 
peculiar  or  exclusive  in  their  signdfioation, 
it  may  be  proper  to  explain  or  elucidate 
them  by  reference  to  the  art  or  science  to 
which  they  are  appropriate;  but  if  lan- 
guage which  is  familiar  to  all  classes  and 
grades  and  occupations  —  language  the 
meaning  of  which  is  impressed  upon  all  by 
the  daily  habits  and  necessities  of  all — may 
be  wrested  from  its  established  and  popu- 
lar import  in  reference  to  the  common  con- 
cerns of  life,  there  can  be  little  stability 
or  safety  in  the  regulations  of  society. 
•  *  *  If  therefore  the  strange  conces- 
sion were  admissible  that,  in  the  opinion 
of  a  portion  of  the  mercantile  men,  shawls 
were  not  considered  wearing  apparel,  it 
would  still  remain  to  be  proved  that  this 
opinion  was  sustained  by  the  judgment  of 
the  community  generally,  or  that  the  leg- 
islature designed  a  departure  from  the 
natural  and  popular  acceptation  of  lan- 
guage.** Maillard  r.  Lawrence,  16  How. 
261,  14  U.  S.  (L.  ed.)  930. 

But  compare  Hedden  r.  Richard,  149 
U.  S.  346,  13  S.  a.  891,  37  U.  S.  (L. 
ed.)  763,  where  Mr.  Justice  Shiras  said: 
''  While  a  customs  law  taxing  an  article 
which  every  one  in  the  community  might 
be  expected  to  import,  such  as  '  wearing 
apparel,'  may  use  words  which  every  one 
understands,  and  which,  unless  taken  in 
the  ordinary  sense,  would  mislead  the 
whole  community,  and  cannot,  therefore, 
be  supposed  to  he  intended  in  any  other 
sense,  unless  there  is  something  to  indi- 
cate such  intention,  yet,  on  the  other  hand, 
a  tariff  law  may  use  language  not  intended 
for  the  community  at  large,  but  for  mer- 
chants, or  for  a  particular  trade,  and  such 
as  to  mislead  those  for  whom  It  is  in- 
tended if  not  taken  in  the  commercial  or 


trade  sense;  and  such  language  is  that 
under  consideration,  speaking  of  a  manu- 
factured article  in  various  stages  of  its 
construction.  In  such  a  case,  as  in  the 
other  case,  the  words  are  to  be  taken  in 
the  sense  in  which  they  will  naturally 
be  understood  by  those  to  whom  they  are 
addressed." 

90.  "  It  is  only  when  no  commercial 
meaning  is  called  for  or  proved  that  the 
common  meaning  of  the  words  is  to  be 
adopted."  Cadwalader  v.  Zeh,  161  U.  S. 
176,  14  S.  Ct.  288,  38  U.  S.  (L.  ed.)  117. 
See  also  Toplitz  v.  Hedden,  146  U.  S.  256, 
13  S.  Ct.  70,  36  U.  S.  (L.  ed.)  963;  Robert- 
son r.  Salomon,  130  U.  S.  415,  10  S.  Ct. 
559,  32  U.  S.  (L.  ed.)  996;  Knauth,  etc. 
r.  U.  S.,  155  Fed.  144;  Erhardt  v.  Ullman, 
(C.  C.  A.)  51  Fed.  415. 

91.  Patton  t?.  U.  S.,  159  U.  S.  606,  16 
S.  Ct.  89,  40  U.  S.  (L.  ed.)  236;  Nix  r. 
Hedden,  149  U.  S.  306,  13  S.  Ct.  881,  37 
U.  S,  (L.  ed.)  746;  Hempstead  v.  Thomas, 
(C.  C.  A.)  122  Fed.  538;  Salomon  v.  Rob- 
ertson, 41  Fed.  519.  See  also  U.  S.  v.  Ches- 
brough,  176  Fed.  778;  S.  S.  Pierce  Co.  v. 
U.  S.,  176  Fed.  440. 

92.  Nix  f.  Hedden,  149  U.  S.  306,  13  S. 
Ct.  881,  87  U.  S.  (L.  ed.)  746;  Marvel  f. 
Merritt,  116  U.  S.  12,  6  S.  Ct.  207,  29  U. 
S.  (L.  ed.)  550;  Salomon  r.  Robertson,  41 
Fed.  519;  Saltonst^ll  v.  Wiebusch,  166 
U.  S.  602,  15  S.  Ct.  476,  39  U.  S.  (L.  ed.) 
649. 

93.  Lutz  r.  Magone,  163  U.  S.  105,  14 
S.  Ct.  777,  38  U.  S.  (L.  ed.)  651. 

94.  See  U.  S.  i'.  Buffalo  Natural  Gas 
Fuel  Co.,  (C.  C.  A.)  78  Fed.  Ill;  "  Zante 
Currants,"  73  Fed.  188;  American  Net, 
etc.,  Co.  r.  Worthington,  141  U.  S.  468,  12 
S.  Ct.  55,  35  U.  S.  (L.  ed.)  821;  Hemp- 
btead  f.  Thomas,  (C.  C.  A.)  122  Fed.  538; 
U.  S.  r.  Eisner,  etc.,  Co.,  (C.  C.  A.)  59 
Fed.  354;  In  re  Irwin,  62  Fed.  152;  Two 
Hundred  Chests  Tea,  9  Wheat.  430,  6  U.  S. 
(L.  ed.)    128. 

95.  Lutz  V.  Magone,  153  U.  S.  106,  14 
S.  Ct.  777,  38  U.  S.  (L.  ed.)  651. 
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administrative  officers  of  the  government  under  earlier  statutes  which 
contained  the  same  words  and  phrases.*^ 

118.  '*  Not  otherwise  herein  provided  f or  "  ;  **  manufactures."  —  The 
words  '*  not  otherwise  herein  provided  for  ''  in  an  act  providing  for  cus- 
toms duties  mean  not  otherwise  provided  for  in  the  act  of  which  they  are 
a  part;®'^  and  the  words  **  not  herein  otherwise  provided  for  "  have  the 
same  meaning.*** 

The  application  of  labor  to  an  article,  either  by  hand  or  by  mechanism, 
does  not  necessarily  make  it  a  **  manufactured  '*  article  within  the  mean- 
ing of  that  term  as  used  in  the  tariff  laws."*  In  order  to  constitute  an 
article  a  manufacture  of  another,  the  labor  bestowed  upon  it  must  be  car- 
ried to  such  an  extent  as  to  transform  it  into  an  article  which  has  a  different 
character,  name,  or  use  from  the  article  that  it  was  in  the  first  place.' 
Thus,  hay  pressed  into  bales,  ready  for  market,  is  not  a  manufactured 
article.*  Round  copper  plates  turned  up  and  raised  at  the  edges  from 
four  to  five  inches  by  the  application  of  labor,  to  fit  them  for  subsequent 
use  in  the  manufacture  of  copper  vessels,  but  which  were  still  bought  by 
the  pound  as  copper  for  use  in  making  copper  vessels,  were  held  not  to  be 
manufactured  copper.*  Marble  which  had  been  cut  into  blocks  for  con- 
venience of  transportation  was  held  not  to  be  manufactured  marble,  but 
was  free  from  duty  as  unmanufactured.*  But  where  an  article  has  been 
advanced  through  one  or  more  processes  into  a  complete  commercial  article, 
known  and  recognized  in  trade  by  a  specific  and  distinctive  name  other 
than  the  name  of  the  material,  and  is  put  into  a  completed  shape  designed 
and  adapted  for  a  particular  use,  it  is  deemed  to  be  a  manufacture.*^  India- 
rubber  shoes,  made  in  Brazil  by  simply  allowing  the  sap  of  the  india- 
rubber  tree  to  harden  upon  a  mould,  were  held  to  be  manufactured  articles, 
because  they  were  capable  of  use  in  that  shape  as  shoes,  and  had  been  put 
into  a  new  form  capable  of  use  and  designed  to  be  used  in  such  new  form.* 
An  article  does  not  lose  its  character  as  a  manufacture  by  reason  of  age  or 
relative  unfitness  for  its  normal  use;  but  is  classified  under  that  head  so 
long  as  it  remains  vendible  for  the  purposes  for  which  it  was  made.'^ 

119.  Specific  designation. —  Where  Congress  has  designated  an  article 
by  a  specific  name  and  imposed  a  duty  upon  it,  general  terms  in  the  same 


96.  U.  S.  V.  Baruch,  223  U.  S.  191,  32 
S.  Ct.  306,  56  U.  S.  (L.  ed.)  399;  Komada 
f.  U.  S.,  215  U.  S.  392,  30  S.  Ct.  136,  64 
U.  S.  (L.  ed.)  249;  U.  S.  t*.  Cerecedo  Her- 
man y  Compafiia,  209  U.  S.  337,  28  S.  Ct. 
632,  52  U.  S.  (L.  ed.)  821;  Dunham  v. 
U.  S.,   (C.  C.  A.)    150  Fed.  562;  U.  S.  c. 

•  Kuttroflf,  147  Fed.  768;  U.  S.  v.  W.  N. 
Proctor  Co.,  (C.  C.  A.)  145  Fed.  126, 
affirming  139  Fed.  586;  U.  S.  l\  Crucible 
Steel  Co.  of  America,  (C.  C.  A.)  137  Fed. 
384,  affirming  132  Fed.  269;  U.  S.  c.  Bar- 
tram,  (C.  C.  A.)  131  Fed.  833;  U.  S.  F. 
Townaend,  (C.  C.  A.)  113  Fed.  443,  citing 
Robertson  v.  Downing,  127  U.  S.  612,  8  S. 
Ct.  1328,  32  U.  S.  (L.  ed.)  270.  See  also 
Kuttroff  V.  U.  S.,  (C.  C.  A.)  154  Fed.  1004, 
affirming  147  Fed.  758. 

See  §§  66-60  aa  to  departmental  con- 
struotion  generally. 

97.  Arthur  v.  Butterfteld,  126  U.  S.  76, 
8  S.  Ot.  714,  31  U.  S.  (L.  ed.)  645. 


98.  Arthur  V.  Vietor,  127  U.  S.  676,  8 
S.  Ct.  1225,  32  U.  S.  (L.  ed.)  202. 

99.  Hartranft  v,  Wiegmann,  121  U.  8. 
609,  7  S.  Ct.  1240,  30  U.  S,  (L.  ed.)   1012. 

1.  Hartranft  t*.  Wiegmann,  121  U.  S. 
609,  7  S.  Ct.  1240,  30  U.  S.  (L.  ed.)  1012; 
Dejonge  r.  Magone,  41  Fed.  433.  See  In  re 
Gardner,  72  Fed.  495. 

8.  Frazee  v.  Moffitt,  20  Blatchf.  267. 

3.  U.  S.  r.  Potts,  6  Cranch  284,  3  U.  S. 
(L.  ed.)  102. 

4.  U.  S.  (7.  Wilson,  1  Hunt  Mer.  Mag. 
167,  28  Fed.  Cas.  No.  16,736. 

5.  Erhardt  v.  Hahn,  (C.  C.  A.)  55  Fed. 
275;  Schriefer  v.  Wood,  5  Blatchf.  215,  21 
Fed.  Cas.  No.  12,481;  Stockwell  v.  U.  S., 
3  Cliff.  284,  23  Fed.  Cas.  No.  13,466. 

6.  Lawrence  v.  Allen,  7  How.  786,  12 
U.  S.  (L.  ed.)  914. 

7.  Downing  c.  U.  S.,  ( C.  C.  A. )  122  Fed. 
445. 
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or  a  subsequent  act,  though  sufficiently  broad  to  comprehend  such  article, 
are  not  applicable  to  it ;  in  other  words,  the  article  will  be  classified  by  its 
specific  designation  rather  than  under  a  general  description.**  The  rule 
is  not  arbitrary,  however ;  and  a  classification  will  be  made  with  respect  to 
a  general  description  ratiier  than  a  direct  reference  if  that  course  seems 
consonant  with  the  legislative  intent.®  The  specific  designation  of  an 
article  is  not  indicative  of  an  intention  to  classify  it  exclusively  under  the 
section  wherein  the  designation  is  made  when  the  specific  words  follow  and 
serve  to  explain  a  preceding  general  description.*^  When  articles  have 
been  specially  dealt  with  and  classified,  apart  from  a  larger  class  which 
might  have  included  them,  and  a  new  statute  changes  the  duty  on  the 
larger  class  and  is  silent  as  to  the  smaller,  it  is  not  to  be  considered  as 
intending  to  change  the  duty  on  the  latter.**  Thus,  where  almonds  had 
been  mentioned  in  several  statutes  and  classed  differently  from  fruits,  an 
amendment  which  reduced  the  duty  on  all  fruits  did  not  apply  to  almonds.*^ 
And  where  birds  had  been  for  a  long  time  placed  in  a  separate  list  from 
other  animals,  a  duty  imposed  on  horses,  mules,  cattle,  sheep,  hogs,  and 
other  live  animals  was  held  not  to  include  canary  birds.*'  So  where  sheep- 
skins, with  the  wool  on  them,  had  been  specially  mentioned  in  several  acts, 
and  there  separated  from  hides  or  skins,  they  were  not  held  to  be  included 
in  the  general  description  of  hides  or  skins  in  a  new  statute.^*  If  an 
article  is  reached  in  some  of  its  aspects  by  provisions  found  in  separate 
paragraphs,  it  is  to  be  controlled  by  that  paragraph  which  is  the  more 
definite  in  its  application.**     In  determining  which  is  the  general  and 


8.  Bogle  t*.  Magone,  162  U.  S.  626,  14  8. 
Ct.  718,  38  U.  S.  (L.  ed.)  576;  American 
Xet,  etc.,  Co.  V.  Worthington,  141  U.  S. 
473,  12  S.  Ct.  468,  35  U.  S.  (L  ed.)  823, 
citing  Homer  v.  Collector,  1  Wall.  486,  17 
U.  S.  (L.  ed.)  688;  Arthur  f.  Lahey,  96 
U,  S.  112,  24  U.  S.  (L.  ed.)  766;  Arthur  v. 
Stephani,  96  U.  S.  125,  24  U.  8.  (L.  ed.) 
771;  and  Movius  v.  Arthur,  95  U.  S.  144, 
24  U.  S.  (L.  ed.)  420.  To  the  same  point 
see  Vietor  v.  Arthur,  104  U.  S.  499,  26 
U.  S.  (L.  ed.)  634;  Arthur  v.  Rheim,  96 
U.  S.  143,  24  U.  8.  (L.  ed.)  813;  Arthur 
r.  Zimmerman,  96  U.  8.  124,  24  U.  S.  (L. 
ed.)  770;  Seeberger  r.  Cahn,  137  U.  8.  97, 
11  S.  Ct.  28,  34  U.  S.  (L.  ed.)  600;  Nash 
r.  U.  S.,  152  Fed.  573;  U.  8.  t\  Boden,  133 
Fed.  839;  U.  8.  v.  Borgfeldt,  124  Fed.  304; 
Meyer  v.  U.  8.,  124  Fed.  293;  Wise  v. 
Chew  Hing  Lung,  (C.  C.  A.)  83  Fed.  165; 
"Zante  Currants,"  73  Fed.  189;  U.  S.  v. 
Field,  (C.  C.  A.)  71  Fed.  514;  U.  8.  t?. 
Gunther,  (C.  C.  A.)  71  Fed.  600;  Mathe- 
son  r.  U.  8.,  (C.  C.  A.)  71  Fed.  395;  U.  8. 
r.  Davis,  (C.  C.  A.)  54  Fed.  149;  Chung 
Yune  V.  Kelly,  14  Fed.  643;  Tong  Duck 
Chung  f.  Kelly,  7  Fed.  741,  24  Fed.  Cas. 
No.  14,093.  See  also  Magone  v.  King,  ( C. 
C.  A.)  61  Fed.  525;  Wise  v.  Chew  Hing 
Lung,  (C.  C.  A.)  83  Fed.  162;  Magone  v. 
Heller,  150  U.  S.  70,  14  S.  Ct.  18,  37  U.  8. 
(L.  ed.)  1001.  Compare  U.  S.  v.  Klumpp, 
169  U.  S.  209,  18  8.  Ct.  311,  42  U.  8. 
(L.  ed.)  720,  where  the  rule  was  held 
inapplicable. 

9.  Brennan  t?.  U.  S.,  (C.  C.  A.)  136  Fed. 


743,  wherein  "  limes  in  brine  "  were  classi- 
fied as  "  fruit  not  otherwise  provided  for  " 
rather  than  as  "  limes,"  such  classification 
according  both  with  the  uniform  practice 
of  the  customs  officers  and  with  commercial 
usage.  To  the  same  effect  U.  8.  r.  Reiss, 
(C.  C.  A.)   136  Fed.  741. 

10.  Goldenberg  Bros.,  etc.,  Co.  t?.  U.  8., 
(C.  C.  A.)   130  Fed.  108. 

11.  Faxon  v,  Russell,  8  Fed.  Cas.  No. 
4,707. 

12.  Homer  i\  Collector,  1  Wall.  490,  17 
U.  S.   (L.  ed.)   688. 

18.  Reiche  r.  Smythe,  13  Wall.  162,  20 
U.  8.  ( L.  ed. )  566. 

14.  DeForest  r.  Lawrence,  13  How.  274, 
14  U.  S.  (L.  ed.)   143. 

15.  Fink  v.  U.  8.,  170  U.  S.  586.  18  S. 
Ct.  770,  42  U.  S.  (L.  ed.)  1154,  citing 
Isaacs  t*.  Jonas,  148  U.  S.  648,  13  S.  Ct. 
677,  37  U.  S.  (L.  ed.)  696,  and  Bogle  v. 
Magone,  152  U.  8.  623,  14  S.  Ct.  718,  38 
U.  8.  (L.  ed.)  574.  See  also  Arnold  t*.  U.  8., 
147  U.  S.  497,  13  S.  Ct.  406,  37  U.  S.  (L. 
ed.)  255;  Solomon  i\  Arthur,  102  U.  S. 
208,  26  U.  S.  (L.  ed.)  147;  Hartriinft  i?. 
Meyer,  135  U.  S.  237,  10  S.  Ct.  751,  34  U. 
S.  (L.  ed.)  110;  Robertson  v.  Glendennlng, 
132  U.  8.  158,  10  S.  Ct.  44,  33  U.  S.  (L. 
ed.)  298;  Fisk  r.  Arthur,  103  U.  S.  431, 
26  U.  S.  (L.  ed.)  520;  Arthur  t*.  Sussfield, 
96  U.  S.  128,  24  U.  S.  (L.  ed.)  772;  U.  8. 
r.  Schwarz,  140  Fed.  302;  Schoellkopf,  etc., 
Co.  V.  U.  S.,  139  Fed.  58;  U.  S.  i;.  Lehm, 
124  Fed.  87. 

Though  an  article  may  be  bought  and 
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which  is  the  specific,  it  seems  that  the  court  may  adopt  that  provision  as 
the  more  specific  which  fixes  the  rate  of  duty  on  an  article  by  the  specific 
use  to  which  that  particular  article  is  put.-^^ 

120.  Intent  of  importer ;  goods  unknown  at  date  of  act. —  It  is  a  well- 
settled  doctrine  that  intent  is  not  an  element  in  determining  the  proper 
classification  of  imported  articles,  and  that  merchants  are  at  liberty  so  to 
manufacture  and  so  to  import  their  goods  as  to  subject  them  to  the  lowest 
possible  duties  under  the  tariff  laws ;  ^''  they  are  to  be  classified  according 
to  their  actual  character  and  condition  when  imported  into  the  country, 
and  the  use  to  which  they  will  be  ultimately  put  is  not  to  be  considered.^^ 

Tariff  laws  are  made  for  the  future,  and  the  fact  that  at  the  date  of  an  act 
imposing  duties  goods  of  a  certain  kind  had  not  been  manufactured  does 
not  withdraw  them  from  the  class  to  which  they  belong  when  the  language 
of  the. statute  clearly  and  fairly  includes  them.** 

Exemptions 

121.  Contracts  of  exemption  from  taxation. —  It  is  competent  for  a 
state  to  make  a  contract  not  to  exercise  the  taxing  power,  or  to  exercise  it 
only  within  certain  limits  with  respect  to  a  particular  subject,  and  fiuch  a 
contract  once  made  cannot  be  rescinded.^^  In  the  case  of  a  corporation 
created  by  a  state  legislature  the  exemption,  if  contained  in  the  act  of 
incorporation,  is  ordinarily  a  contract  supported  upon  the  consideration  of 
the  duties  and  liabilities  which  the  corporators  assume  by  accepting  the 
charter,  and  is  within  the  protection  of  the  Federal  Constitution.**  It  is 
not  necessary  that  the  charter  should  contain  an  express  declaration  that 
the  exemption  given  shall  not  be  withdrawn.**  And  when  the  exemption 
is  made  by  an  amendment  of  the  charter,  it  is  supported  upon  the  con- 
sideration of  the  greater  efficiency  with  which  the  corporation  will  thus 
be  enabled  to  discharge  the  duties  originally  assumed  by  the  corporators 
to  the  public,  or  of  the  greater  facility  with  which  it  will  support  its  lia- 
bilities and  carry  out  the  purposes  of  its  creation.**  A  like  stipulation  in 
a  general  corporation  law  is  binding  upon  the  state,**  unless  the  subject 


sold  under  a  particular  name,  yet  it  may 
be  described  with  like  articles  by  one  com- 
prehensive term,  and  such  an  article,  when 
not  referred  to  with  greater  particularity, 
must  be  classified  under  the  group  to  which 
it  belongs.    Lueders  v.  U.  S.,  140  Fed.  970. 

16.  U.  S.  V,  Lehm,  124  Fed.  87;  In  re 
Arnold,  46  Fed.  512;  Heller  v.  Magone, 
38  Fed.  908. 

17.  Johnson  v.  U.  S.,  123  Fed.  997 ;  U.  8. 
t*.  Irwin,  (C.  C.  A.)  78  Fed.  801. 

18.  U.  S.  V,  Hilbert,  (C.  C.  A.)  171  Fed. 
69;  Boker  i\  U.  S.,  168  Fed.  573;  U.  S. 
V.  Wotton,  (C.-C.  A.)  63  Fed.  346. 

19.  Pickhardt  v.  Merritt,  132  U.  S.  257, 
10  S.  Ct.  80,  33  U.  S.  (L.  ed.)  355;  New- 
man V.  Arthur,  109  U.  S.  132,  3  S,  Ct.  88, 
27  U.  S.  (L.  ed.)  883. 

20.  New  Jersey  v.  Wilson,  7  Cranch  164, 
3  U.  S.  (L.  ed.)  303;  Xew  Jersey  r.  Yard, 
95  U.  S.  104,  24  U.  S.  (L.  ed.)  352. 

21.  Tomlinson  v.  Jessup,  15  Wall.  459, 
21  U.  S.  (L.  ed.)  204;  Raleigh,  etc.,  R. 
Co.  V.  Reid.  13  Wall.  269,  20  U.  S.  (L.  ed.) 


570;  Jefferson  Branch  Bank  t*.  Skelly,  1 
Black  436,  17  U.  S.  (L.  ed.)  173;  Gordon 
r.  Appeal  Tax  Ct.,  3  How.  133,  11  U.  S. 
(L.  ed.)  529;  Dodge  v.  Woolsey,  18  How. 
331,  15  U.  S.  (L.  ed.)  401;  Home  of 
Friendless  r.  Rouse,  8  Wall.  430,  19  U.  S. 
(L.  ed.)  495;  Mobile,  etc.,  R.  Co.  u.  Ten- 
nessee, 153  U.  S.  486,  14  S.  Ct.  968,  38 
U.  S.  (L.  ed.)  793;  Welch  r.  Cook,  97  U.  S. 
542,  24  U.  S.  (L.  ed.)  1112;  Farrington 
f.  Tennessee,  95  U.  S.  679,  24  U.  S.  (L. 
ed.)  558.  See  also  East  Saginaw  Salt 
Mfg.  Co.  r.  East  Saginaw,  13  Wall.  376,  20 
U,  S.  (L.  ed.)  611;  New  Orleans  t*.  Hous- 
ton, 119  U.  S.  265,  7  S.  Ct.  198,  30  U.  S. 
(L.  ed.)    411. 

82.  St.  Anna's  Asylum  v.  New  Orleans, 
105  U.  S.  369,  26  U.  S.  (L.  ed.)  1128. 

23.  Tomlinson  t*.  Jessup,  15  Wall.  459, 
21  U.  S.  (L.  ed.)  204.  See  also  Pacific 
R.  Co.  V.  Maguire,  20  Wall.  36,  22  U.  S. 
(L.  ed.)  282. 

24.  Piqua  Branch  of  Ohio  Bank  r.  Knoop, 
16  How.  369,  14  U.  S.  (L.  ed.)  977. 
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matter  of  the  law  shows  that  no  contract  could  have  been  intended.-* 
But  a  statute  providing  for  exemption  from  taxation  is  not  construed  to 
be  an  irrevocable  contract,  unless  the  language  used  be  too  clear  to  admit 
of  doubt.**  "  Certainly  it  is  not  to  be  inferred  from  the  imposition  of  a 
tax  that  no  additional  tax  shall' be  laid."*'  The  right  to  withdraw  a 
charter  exemption  may  be  sustained  by  existing  provisions  in  the  constitu- 
tion or  statutes  expressly  reserving  that  power,*®  unless,  in  the  case  of  a 
statutory  provision  of  the  character  last  mentioned,  they  are  expressly 
repealed  or  suspended  in  connection  with  the  granting  of  the  exemption.*® 
A  mere  spontaneous  concession  of  exemption  to  a  corporation  without  the 
imposition  of  any  service  or  duty  or  other  remunerative  condition  may  be 
revoked  at  the  pleasure  of  the  state.*®  And  a  statutory  exemption  by 
way  of  a  bounty  or  other  form  of  mere  gratuity  may  be  repealed  at  any 
time,  if  it  contains  no  pledge  to  the  contrary.** 

122.  Construction  of  exemptions  from  taxation. —  In  the  leading  case 
on  statutory  exemptions  from  taxation.  Chief  Justice  Marshall,  speaking 
of  a  partial  release  of  the  power  of  taxation  by  a  state  in  a  charter  to  a 
corporation,  said:  **  That  the  taxing  power  is  of  vital  importance;  that  it 
is  essential  to  the  existence  of  government,  are  truths  which  it  cannot  be 
necessary  to  reaffirm."  **As  the  whole  community  is  interested  in  retain- 
ing it  undiminished,  that  community  has  a  right  to  insist  that  its  abandon- 
ment ought  not  to  be  presumed  in  a  case  in  which  the  deliberate  purpose 
of  the  state  to  abandon  it  does  not  appear."  **  We  must  look  for  the 
exemption  in  the  language  of  the  instrument ;  and  if  we  do  not  find  it  there, 
it  would  be  going  very  far  to  insert  it  by  construction."  **  In  a  later  case 
Mr.  Justice  Lurton  declared:  **  The  power  of  taxation  is  never  to  be 
regarded  as  surrendered  or  bargained  away  if  there  is  room  for  rational 
doubt  as  to  the  purpose."**  In  the  subsequent  decisions  the  same  rule 
has  been  strictly  upheld  and  constantly  reaffirmed  in  every  variety  of 

W.  Ohio  L.  Ins.,  etc.,  O.  v,  Debolt,  16  etc.,  R.  Co.,  12  Blatchf.  452,  12  Fed.  Caa. 

How.  416,  14  U.  S.  (L.  ed.)  997.  No.   6,443;    Northern   Bank  v.   Stone,   88 

26.  North  Missouri  R.  Co.  v.  Magulre,  Fed.  413;   Hender86n  f.  Central  Pass.  R. 
20  Wall.  46,  22  U.  S.    (L.  ed.)   287;  Gil-  Co.,  21  Fed.  358. 

man  r.  Sheboygan,  2  BJack  613,  17  U.  S.  29.  Home  of  Friendless  v.  Rouse,  8  Wall. 

(L.  ed.)  305.    See  also  Memphis  Gas  Light  430,  19  U.  S.  (L.  ed.)  495. 

Co.  V.  Shelby  County   Taxmg  Dist.,   109  30.  Christ  Church  v.  Philadelphia  County, 

U.  S.  398,  3  S.  Ct.  205,  27  U.  S.   (L.  ed.)  24  How.  300,  16  U.  S.  (L.  ed.)  602. 

976;  Christ  Church  17.  Philadelphia  County,  31.  Welch  v.   Cook,   97    U.   S.   541,   24 

24  How.  302,  16  U.  S.  (L.  ed.)  602;  Provi-  U.  S.    (L.  ed.)    1112;   West  Wisconsin  R. 

dence  Bank  v.  Billings,  4  Pet.  660,  7  U.  S.  Co.  v.  Trempealeau  County,  93  U.  S.  596, 

(L.  ed.)    939;   Hoge  f.  Richmond  R.  Co.,  23  U.  S.  (L.  ed.)  814;  East  Saginaw  Salt 

00  U.  S.  355,  25  U.  S.  (L.  ed.^  303;  BaUey  Mfg.  Co.  v.  East  Saginaw,  13  Wall.  373, 

V.  Magwire,  22  Wall.  215,  22  U.  S.  (L.  ed.)  20  U.  S.    (L.  ed.)   611;  Tucker  t\  Fergu- 

850;   New  Orleans  City,  etc.,  Co.  r.  New  son,  22  Wall.  627,  22  U.  S.   (L.  ed.)   805.  ' 

Orleans,  143  U.  S.  192,  12  S.  Ct.  406,  36  See  also  Choate  v,  Trappe,  224  U,  S.  665, 

U.  S.   (L.  ed.)    121;  Tucker  v,  Ferguson,  32  S.  Ct.  565,  56  U.  S.  (L.  ed.)  941. 

22  Wall.  527,  22  U.  S.  (L.  ed.)  805.  32.  Providence  Bank  v    Billings,  4  Pet. 

27.  Minot  v,  Philadelphia,  etc.,  R.  Co.,  2  561,  7  U.  S.  (L.  ed.)  939. 

Abb.  335,  17  Fed.  Cas.  No.  9,645.  See  §  28  as  to  constructions  prejudicial 

28.  Covington   i?.  Kentucky,   173  U.   S.       to  government;  §§  109  and  110  as  to  the 
231,  19  S.  Ct.  383,  43  U.  S.  (L.  ed.)  679;       construction  of  grants. 

Citizens    Sav.    Bank    v.    Owensboro,    173  33.  Wright  r.  Georgia  R.,  etc.,  Co.,  216 

U.  S.  636,   19  S.  Ct.  530,  571,  43  U.  S.  U.  S.  420,  30  S.  Ct.  242,  64  U.  S.  (L.  ed.) 

(L.   ed.)    840;    Tomlinson    t;.   Jessup,    15  644.    To  the  same  effect  Philadelphia, etc., 

Wall.  454,  21  U.  S.  (L.  ed.)  204;  Hoge  v.  R.  Co.  u.  Maryland,  10  How.  376,  13  U.  S. 

Richmond,  etc.,  R.  Co.,  99  U.  S.  348,  25  (L.  ed.)  461. 
U.  S.  (L.  ed.)  303;  Hewitt  r.  New  York, 
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expression.**     The  doctrine  applies,  too,  with  full  force  in  an  inquiry 
whether  a  territorial  legislature  has  the  power  of  granting  exemptions 


84.  Vicksburg,  etc.,  R.  Co.  v.  Dennis,  116 
U.  S.  668,  6  S.  a.  626,  29  U.  S.  (L.  ed.) 
770,  where  Mr.  Justice  Gray  said :  "  It 
has  been  said  that  'neither  the  right  of 
taxation  nor  any  other  power  of  sover- 
eignty wiU  be  held  by  this  court  to  have 
been  surrendered,  unless  such  surrender 
is  expressed  in  terms  too  plain  to  be  mis- 
taicen;'  that  exemption  from  taxation 
'  should  never  be  assumed  unless  the  lan- 
guage used  is  too  clear  to  admit  of  doubt;' 
that  'nothing  can  be  taken  against  the 
state  by  presumption  or  inference;  the 
surrender,  when  claimed,  must  be  shown 
by  clear,  unambiguous  language,  which 
will  admit  of  no  reasonable  construction 
consistent  with  the  reservation  of  the 
power;  if. a  doubt  arise  as  to  the  intent 
of  the  legislature,  that  doubt  must  be 
solved  in  favor  of  the  state;'  that  a  state 
'  cannot  by  ambiguous  language  be  de- 
prived of  this  highest  attribute  of  sover- 
eignty;' that  any  contract  of  exemption 
'  is  to  be  rigidly  scrutinized,  and  never 
permitted  to  extend,  either  in  scope  or 
duration,  beyond  what  the  terms  of  the 
concession  clearly  require;'  and  that  such 
exemptions  are  regarded  'as  in  deroga- 
tion of  the  sovereign  authority  and  of 
common  right,  and  therefore  not  to  be 
extended  beyond  the  exact  and  express  re- 
quirement of  the  grants,  construed  atrict- 
\88imi  juris,***  Citing  Jefferson  Branch 
Bank  v.  Skelly,  1  Black  446,  17  U.  S. 
(L.  ed.)  173;  Oilman  v.  Sheboygan,  2 
Black  513,  17  U.  S.  (L.  ed.)  306;  Dela- 
ware Railroad  Tax,  18  Wall.  226,  21  U.  S. 
(L.  ed.)  888;  Hoge  v.  Richmond  R.  Co., 
99  U.  S.  365,  25  U.  S.  (L.  ed.)  303;  South- 
western R.  Co.  V,  Wright,  116  U.  S.  236, 
6  S.  Ct.  3!75,  29  U.  S.  (L.  ed.)  626;  Erie 
R.  Co;  t?.  Pennsylvania,  21  Wall.  499,  22 
U.  S.  (L.  ed.)  595;  Memphis  Gas  Light 
Co.  r.  Shelby  County  Taxing  Dist.,  109 
U.  S.  401,  3  S.  Ct.  205,  27  U.  S.  (L.  ed.) 
976;  Tucker  v.  Ferguson,  22  Wall.  575,  22 
U.  S.  (L.  ed.)  805;  West  Wisconsin  R.  Co. 
r.  Trempealeau  County,  93  U.  S.  597,  23 
U.  S.  (L.  ed.)  814;  and  Memphis,  etc.,  R. 
Co.  V,  Railroad  Com'rs,  112  U.  S.  618,  6 
S.  Ct.  299,  28  U.  S.  (L.  ed.)  837.  To  the 
same  effect  see  Great  Northern  R.  Co.  r. 
Minnesota,  216  U.  S.  206,  30  S.  Ct.  344,  54 
U.  S.  (L.  ed.)  446;  Metropolitan  St.  R. 
Co.  V.  New  York,  199  U.  S.  1,  25  S.  Ct. 
705,  60  U.  S.  (L.  ed.)  65;  Cornell  v. 
Coyne,  192  U.  S.  418,  24  S.  Ct.  383,  48 
U.  S.  (L.  ed.)  504;  Central  R.,  etc.,  Co.  v. 
Wright,  164  U.  S.  335,  17  S.  Ct.  80,  41 
U.  S.  (L.  ed.)  454;  Covington,  etc.,  Turn- 
pike Road  Co.  V.  Sandford,  164  l^.  S.  586, 
17  S.  Ct.  198,  41  U.  S.  (L.  ed.)  560;  Ford 
r.  Delta,  etc.,  Co.,  164  U.  S.  666,  17  S.  Ct. 
230,  41  U.  S.  (L.  ed.)  590;  Bank  of  Com- 
merce V.  Tennessee,  163  U.  S.  423,  16  S.  Ct. 
1113,   41   U.   S.    (L.   ed.)    211;    Bank   of 


Commerce  v,  Tenness^,  161  U.  S.  146,  16 
S.  Ct.  466,  40  U.  S.  (L.  ed.)  645;  Spokane 
Valley  Land,  etc.,  Co.  r.  Kootenai  County, 
199  Fed.  481;  Phoenix  F.  &  M.  Ins.  Co.  v. 
Tennessee,  161  U.  S.  177,  16  S.  Ct.  471,  40 
U.  S.  (L.  ed.)  660,  where  the  court  said: 
"  The  claim  for  exemption  must  be  made 
out  wholly  beyond  doubt."  Keokuk,  etc., 
R.  Co.  V.  Missouri,  152  U.  S.  306,  14  S.  Ct. 
692,  38  U.  S.  (L.  ed.)  450;  People  v.  Cook, 
148  U.  S.  409,  13  S.  Ct.  645,  37  U.  S. 
(L.  ed.)  498;  New  Orleans  City,  etc.,  R. 
Co.  f?.  New  Orleans,  143  U.  S.  196,  12 
S.  Ct.  406,  36  U.  S.  (L.  ed.)  121;  Wil- 
mington, etc.,  R.  Co.  17.  Alsbrook,  146 
U.  S.  294,  13  S.  Ct.  72,  36  U.  S.  (L.  ed.) 
972 ;  Picard  v.  East  Tennessee,  etc.,  R.  Co., 
130  U.  S.  641,  9  S.  Ct.  640,  32  U.  S. 
(L.  ed.)  1051;  Yazoo  R.  Co.  f.  Thomas, 
132  U.  S.  186,  10  S.  Ct.  68,  33  U.  S. 
(L.  ed.)  302;  Chicago,  etc.,  R.  Co.  v. 
Guffey,  120  U.  S.  575,  7  S.  Ct.  693,  30 
U.  S.  (L.  ed.)  732;  Tennessee  t?.  WTiit- 
worth,  117  U.  S.  149,  6  S.  Ct.  649,  29 
U.  S.  (L.  ed.)  833;  Given  r.  Wright, 
117  U.  S.  655,  6  S.  Ct.  907,  29  U.  S. 
(L.  ed.)  1021;  Sturges  r.  Carter,  114 
U.  S.  521,  5  S.  Ct.  1014,  29  U.  S.  (L.  ed.) 
240;  GimUan  r.  Union  Canal  Co.,  109 
U.  S.  401,  3  S.  Ct.  304,  27  U.  S.  (L.  ed.) 
977;  Memphis,  etc.,  R.  Co.  v,  Loftin,  106 
U.  S.  261,  26  U.  S.  (L.  ed.)r  1042;  Bank 
of  Commerce  v.  Tennessee,  104  U.  S.  496, 
26  U.  S.  (L.  ed.)  810;  Annapolis,  etc.,  R. 
Co.  V.  Anne  Arundel  County,  103  U.  S.  3, 
26  U.  S.  (L.  ed.)  369;  St.  Louis,  etc.,  R. 
Co.  1?.  Loftin,  98  U.  S.  564,  25  U.  S.  (L. 
ed.)  222;  Farrington  v,  Tennessee,  96 
U.  S.  686,  24  U.  S.  (L.  ed.)  658;  Morgan 
r.  Louisiana,  93  U.  S.  222,  23  U.  S.  (L. 
ed.)  860;  Bailey  v.  Magwire,  22  Wall.  226, 
22  U.  S.  (L.  ed.)  850;  Pacific  R.  Co.  v. 
Maguire,  20  Wall.  42,  22  U.  S.  (L.  ed.) 
282 ;  North  Missouri  R.  Co.  r.  Maguire,  20 
Wall.  61,  22  U.  S.  (L.  ed.)  287;  Tomlin- 
son  r.  Jessup,  16  Wall.  458,  21  U.  S.  (L. 
ed. )  204 ;  Wilmington,  etc.,  R.  Co.  t\  Reid, 
13  Wall.  266,  20  U.  S.  (L.  ed.)  668;  Sav- 
ings Soc.  17.  Coite,  6  Wall.  606,  18  U.  S. 
(L.  ed.)  897;  Christ  Church  V,  Philadel- 
phia County,  24  How.  302,  16  U.  S.  (L. 
ed.)  602;  Ohio  L.  Ins.,  etc.,  Co.  v.  Debolt, 
16  How.  436,  14  U.  S.  (L  ed.)  997;  Wig- 
gins Ferry  Co.  r.  East  St.  Louis,  107  V.  S. 
371,  2  S.  Ct.  257,  27  U.  S.  (L.  ed.)  419; 
Northern  Bank  v.  Stone,  88  Fed.  422;  Wal- 
ters r.  Western,  etc.,  R.  Co.,  68  Fed.  1006; 
Custer  County  v.  Anderson,  (C.  C.  A.) 
68  Fed.  343;  Keokuk,  etc.,  R.  Co.  v.  Scot- 
land County  Ct.,  41  Fed.  307 ;  Santa  Clara 
County  17.  Southern  Pac.  R.  Co.,  18  Fed. 
385;  Davenport  Nat.  Bank  v.  Mittelbus- 
cher,  15  Fed.  228;  Louisville,  etc.,  R.  Co. 
r.  Gaines,  3  Fed.  276;  ^finot  r.  Philadel- 
phia, etc.,  R.  Co.,  2  Abb.  335,  17  Fed.  Cas. 
No.  9,646. 
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under  an  original  act;  for  though  full  legislative  power  is  generally  pre- 
sumed, in  such  an  instance  that  presumption  has  no  application.^  **  Nor 
does  the  rule  rest  merely  upon  the  authority  of  adjudged  cases,"  said 
Chief  Justice  Taney.  "  It  is  founded  in  principles  of  justice,  and  neces- 
sary for  the  safety  and  well-being  of  every  state  in  the  Union.  For  it  is 
matter  of  public  history,  which  this  court  cannot  refuse  to  notice,  that 
almost  every  bill  for  the  incorporation  of  banking  companies,  insurance 
and  trust  companies,  railroad  companies,  or  other  corporations  is  drawn 
originally  by  the  parties  who  are  personally  interested  in  obtaining  the 
charter,  and  that  they  are  often  passed  by  the  legislature  in  the  last  days 
of  its  session,  when,  from  the  nature  of  our  political  institutions,  the  busi- 
ness is  unavoidably  transacted  in  a  hurried  manner,  and  it  is  impossible 
that  every  member  can  deliberately  examine  every  provision  in  every  bill 
upon  which  he  is  called  on  to  act.  On  the  other  hand,  those  who  accept  the 
charter  have  abundant  time  to  examine  and  consider  its  provisions  before 
they  invest  their  money.  And  if  they  mean  to  claim  under  it  any  peculiar 
privileges,  or  any  exemption  from  the  burden  of  taxation,  it  is  their  duty 
to  see  that  the  right  or  exemption  they  intend  to  claim  is  granted  in  clear 
and  unambiguous  language."  *®  **  Courts  are  astute  to  seize  upon  evidence 
tending  to  show  either  that  exemptions  were  not  originally  intended,  or 
that  they  have  become  inoperative  by  changes  in  the  original  constitution 
of  the  corporations  in  whose  favor  they  were  granted. "  •'''  On  the  other 
hand,  it  has  been  said  that  the  court  is  not  ^  ^  required  to  hunt  for  an  escape 
from  the  exemption;"  that  ''  it  is.a  question  of  sound  and  reasonable  con- 
struction, with  the  presumption  against  an  intent  to  create  or  transfer  it;" 
and  that ''  if  the  intent  clearly  appears  the  court  is  bound,  without  evasion, 
to  give  it  eflfect."  *®  When  a  statute  creates  an  exemption  with  the  evident 
design  of  aiding  in  accomplishing  a  particular  result,  the  exemption  should 
be  expected  to  cease  when  that  result  has  been  accomplished,  and  the 
statute  should  be  read  in  the  light  of  such  expectation.^*^ 

123.  Ab  a  personal  privilege. —  The  same  considerations  which  call  for 
clear  and  unambiguous  language  to  justify  the  conclusion  that  immunity 


35.  Berryman  v.  Whitman  College,  222 
U.  S.  334,  32  S.  Ct.  147,  66  U.  S.  (L.  ed.) 
225,  reversing  156  Fed.  112. 

86.  Ohio  L.  Ins.,  etc.,  Co.  f>,  Debolt,  16 
How.  436,  14  U.  S.  (L.  ed.)  997. 

57.  Yazoo,  etc.,  R.  Co.  v,  Adams,  ISO 
U.  S.  22,  21  S.  Ct.  240,  45  U.  S.  (L.  ed.) 
395. 

58.  Per  Severens,  J.,  in  Buchanan  v, 
Knoxville,  etc.,  R.  Co.,  (CCA.)  71  Fed. 
333.  See  also  Wright  v,  Georgia  R.,  etc., 
Co.,  216  U.  S.  420,  30  S.  Ct.  242,  54  U.  S. 
(L.  ed.)  544;  Wiknington,  etc.,  R.  Co.  v, 
Reid,  13  WaU.  267,  20  U.  S.  (L.  ed.)  568; 
Home  of  Friendless  r.  Rouse,  8  Wall.  437, 
19  U.  S.  (L.  ed.)  495;  Spokane  Valley 
Land,  etc.,  Co.  v.  Kootenai  County,  199 
Fed.  481 ;  Louisville,  etc.,  R.  Co.  v.  Gaines, 
3  Fed.  276. 

"We  recognize  the  force  and  salutary 
character  of  the  rule,  hut  it  must  not  he 
misunderstood.  It  is  not  a  substitute  for 
all  other  rules.  It  does  not  mean  that 
whenever  a  controversy  is  or  can  be  raised 
of  the  meaning  of  a  statute,  ambiguity 


occurs,  which  immediately  and  inevitably 
determines  the  interpretation  of  the  stat- 
ute. The  decisive  simplicity  of  such  effect 
is  verjr  striking.  It  conveniently  removes 
all  difficulties  from  judgment  in  many 
cases  of  controverted  construction  of  laws. 
But  we  cannot  concede  such  effect  to  the 
rule,  nor  is  such  effect  necessary  in  order 
to  make  the  rule  useful  and,  at  times, 
decisive.  Its  proper  office  is  to  help  to 
solve  ambiguities,  not  to  compel  an  imme- 
diate surrender  to  them  —  to  be  an  ele- 
ment in  decision,  and  effective,  maybe, 
when  all  other  tests  of  meaning  have  been 
employed  which  experience  has  afforded, 
and  which  it  is  the  duty  of  courts  to  con- 
sider when  rights  are  claimed  under  a 
statute."  Citizens'  Bank  v.  Parker,  192 
U.  S.  73,  24  S.  Ct.  181,  48  U.  S.  (L.  ed.) 
346. 

39.  Per  Justice  Brewer,  in  Winona,  etc.. 
Land  Co.  v.  Minnesota,  159  U.  S.  531,  16 
S.  Ct.  83,  40  U.  S.  (L.  ed.)  247.  See  also 
Memphis,  etc.,  R.  Co.  r.  Loftin,  105  TL  S- 
258,  26  U.  S.  (L.  ed.)   1042. 
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from  taxation  has  been  granted  in  any  instance  require  similar  distinctness 
of  expression  before  the  immunity  will  be  extended  to  others  than  the 
original  grantee.**^  The  exemption  of  a  corporation  from  taxation  must 
be  construed  to  be  a  personal  privilege  of  the  very  corporation  specifically 
referred  to,  and  to  perish  with  that,  unless  the  express  and  clear  intention 
of  the  law  requires  the  exemption  to  pass  as  a  continuing  franchise  to  a 
successor.^*  It  will  not  pass  merely  by  a  conveyance  of  the  property  and 
franchises  of  a  corporation,  although  such  corporation  holds  its  property 
exempt  from  taxation.*^  The  presumption  is  that  when  two  railroad*  are 
consolidated  each  of  the  united  lines  will  be  respectively  held  with  all  the 
privileges  and  burdens  originally  attaching  thereto,^^  although  where  one 
of  them  thus  preserving  its  identity  holds  as  to  its  own  property  an  exemp- 
tion from  taxation,  such  exemption  will  not  be  extended  to  the  property 
of  the  other  without  express  words  to  that  effect.**  But  where  two  com- 
panies agree  to  consolidate  their  stock,  issue  new  certificates,  take  a  new 
name,  and  elect  a  new  board  of  directors,  and  the  constituent  companies 
are  to  cease  their  functions,  a  new  corporation  is  thereby  formed,  subject 
to  existing  laws  in  respect  of  taxation."** 

124,  Particular  provisionB. — ^A  grant  to  a  corporation  of  all  the  '  *  rights, 
privileges,  and  immunities  *'  of  another  corporation  is  certainly  full  and 
ample  for  the  purpose  of  granting  an  exemption  from  taxation  enjoyed  by 
the  latter  corporation,  the  word  **  immunities  "  expressing  more  clearly 
and  definitely  an  intention  to  include  therein  an  exemption  from  taxation 
than  does  either  of  the  other  words ;  yet  when  in  granting  to  still  another 
corporation  certain  rights  the  word  '*  immunities  ''  is  dropped,  it  must  be 
deemed  to  signify  that  the  exemption  from  taxation  is  omitted."*®  Although 
the  grant  of  "  all  the  rights,  powers,  and  privileges  "  conferred  on  another 
corporation  has  been  held  to  grant  to  the  former  an  exemption  from 
taxation  if  the  latter  possessed  by  law  such  right  of  exemption,*''  the  later 


40.  Picard  v.  Eiast  Tennessee,  etc.,  R. 
Co.,  130  U.  S.  637,  9  S.  Ct.  640,  32  U.  S. 
(L.  ed.)    1051. 

41.  Memphis,  etc.,  R.  Co.  t*.  Railroad 
Com'rs,  112  U.  S.  617,  6  S.  Ct.  299,  28 
U.  S.  (L.  ed.)  837;  Keokuk,  etc.,  R.  Co.  v. 
Scotland  County  Ct.,  41  Fed.  307.  See 
also  Walters  v.  Western,  etc.,  R.  Co.,  68 
Fed.  1002. 

42.  Mercantile  Bank  v.  Tennessee,  161 
U.  S.  161,  16  S.  Ct.  461,  40  U.  S.  (L.  ed.) 
656 ;  Picard  r.  East  Tennessee,  etc.,  R.  Co., 
130  U.  S.  641,  9  S.  Ct.  640,  32  U.  S. 
(L.  ed.)  1051;  Louisville,  etc.,  R.  Co.  i\ 
Palmes,  109  U.  S.  244,  3  S.  Ct.  193,  27 
U.  S.  (L.  ed.)  922;  Wilson  v.  Gaines, 
103  U.  S.  417,  26  U.  S.  (L.  ed.)  401; 
East  Tennessee,  etc.,  R.  Co.  v.  Hamblen 
County,  102  U.  S.  273,  26  U.  S.  (L.  ed.) 
162;  Morgan  r.  Louisiana,  93  U.  S.  217,  23 
U.  S.  (L.  ed.)  860.  See  also  St.  Louis, 
etc.,  R.  Co.  t\  Gill,  156  U.  S.  656,  15  S.  Ct. 
484,  39  U.  S.  (L.  ed.)  667;  Norfolk,  etc., 
R.  Co.  V.  Pendleton,  156  U.  S.  673,  16 
S.  Ct.  413,  39  U.  S.   (L.  ed.)  574. 

43.  Tomlinson  v.  Branch,  15  Wall.  460, 
21  U.  S.  (L.  ed.)  189;  Central  R.,  etc., 
Co.   t\   Georgia,  92  U.   S.   665,  23  U.   S. 


(L.  ed.)  757;  Chesapeake,  etc.,  R.  Co.  i\ 
Virginia,  94  U.  S.  718,  24  U.  S.  (L.  ed.) 
310.  See  also  Citizens  St.  R.  Co.  v.  Mem- 
phis, 53  Fed.  715. 

44.  Tomlinson  v.  Branch,  15  Wall.  460, 
21  U.  S.  (L.  ed.)  189;  Philadelphia,  etc., 
R.  Co.  V.  Maryland,  10  How.  376,  13  U.  S. 
(L.  ed.)  461;  Chesapeake,  etc.,  R.  Co.  v, 
Virginia,  94  U.  S.  718,  24  U.  S.  (L.  ed.) 
310. 

45.  Yazoo,  etc.,  R.  Co.  i7.  Adams,  180 
U.  S.  19,  21  S.  Ct.  240,  45  U.  S.  (L.  ed.) 
395.  See  also  Keokuk,  etc.,  R.  Co.  v.  Mis- 
souri, 152  U.  S.  301,  14  S.  Ct.  592,  38 
U.  S.  (L.  ed.)  450;  St.  Louis,  etc.,  R.  Co, 
V,  Berry,  113  U.  S.  465,  6  S.  Ct.  529,  28 
U.  S.  (L.  ed.)  1055;  Atlantic,  etc.,  R.  Co. 
V.  Georgia,  98  U.  S.  350,  25  U.  S.  (L.  ed.) 
185;  Maine  Cent.  R.  Co.  v.  Maine,  96  U.  S. 
499,  24  U.  S.  (L.  ed.)  836;  Keokuk,  etc, 
R.  Co.  V.  Scotland  County  Ct.^  41  Fed.  305. 

46.  Per  Justice  Peckham,  in  Phoenix  F. 
k  M.  Ins.  Co.  f.  Tennessee,  161  U.  S.  176, 
16  S.  Ct.  471,  40  U.  S.  (L.  ed.)  660.  See 
also  Buchanan  t*.  Knoxville,  etc.,  R.  Co., 
(C.  C.  A.)   71  Fed.  324. 

47.  Humphrey  v.  Pegues  16  Wall.  244, 
21  U.  S.  (L.  ed.)  326;  Tennessee  v.  Whit- 


STATUTES  AND  STATUTORY  CONSTRUCTION 


149 


authorities  show  that  there  must  be  other  language  than  the  mere  word 
**  privilege  ''  or  other  provisions  in  the  statute  removing  all  doubt  as  to 
the  intention  of  the  legislature  before  the  exemption  will  be  admitted.'*** 
**  A  statute  authorizing  or  directing  the  grant  or  transfer  of  the  *  privileges  ' 
of  a  corporation,  which  enjoys  immunity  from  taxation  or  regulation, 
should  not  be  interpreted  as  including  that  immunity/*^®  A  general 
exemption  of  the  property  of  a  corporation  from  taxation  is  to  be  con- 
strued as  referring  only  to  the  property  held  for  the  transaction  of  the 
business  of  the  company.*®  '^  It  is  a  general  rule  of  construction  that  a 
claube  exempting  from  taxation  does  not  release  the  property  so  exempted 
from  liability  for  assessments  for  local  improvements. ' '  ®^  But  where  the 
exemption  of  land  is  contained  in  a  statute  providing  for  the  improvement 
thereof,  and  to  encourage  purchases  of  land,  the  exemption  extends  to  taxes 
imposed  for  the  cost  of  the  improvements.*^  The  fact  that  in  an  act 
amending  the  charter  of  a  railroad  corporation  special  provision  is  made 
for  ascertaining  the  taxes  to  become  due  by  the  corporation  to  the  state, 
nothing  being  said  about  the  matter  of  ascertaining  other  taxes,  is  not  of 
itself  enough  to  work  an  exemption  of  the  corporation  from  county  or 
municipal  taxation.*^  Where  the  charter  of  a  railroad  company  exempted 
its  property  from  taxation  **  for  ten  years  after  the  completion  of  said 
road,"  it  was  held  that  there  was  no  exemption  until  the  completion  of 
the  road,  despite  the  contantion  that  the  exemption  was  designed  to  aid 
the  road,  and  was,  therefore,  much  more  needed  during  its  construction 
than  when  completed.*^  A  charter  exemption  from  taxation  **  for  a  term 
of  twenty  years  from  the  completion  of  said  railroad  to  the  Mississippi 
river,  but  not  to  extend  beyond  twenty-five  years  from  the  date  of  the 
approval  of  this  act,' '  was  construed  to  confer  exemption  beginning  at  the 
completion  of  the  road  to  the  river  and  to  continue  for  twenty  years  there- 
after if  the  road  was  completed  to  the  river  in  five  years  from  the  date 
of  the  act,  but  subject  to  reduction  of  the  time  in  excess  of  five  years 


worth,  117  U.  S.  139,  6  S.  Ct.  649,  29  U.  S. 
(L.  ed.)  S33.  See  also  Philadelphia,  etc., 
R.Co.  r.  Maryland,  10  How.  393,  13  U.  S. 
(L.  ed.)  461;  Louisville,  etc.,  R.  Co.  v. 
Gaines,  3  Fed.  266. 

48.  Phoenix  F.  &  M.  Ins.  Co.  v.  Ten- 
nessee, 161  U.  S.  182,  16  S.  Ct.  471,  40 
U.  S.  (L.  ed.)  660;  Chesapeake,  etxj.,  R.  Co. 
c.  Miller,  114  U.  S.  176,  5  S.  Ct.  813,  29 
U.  S.  (L.  ed.)  121;  Morgan  v,  Louisiana, 
93  U.  S.  217,  23  U.  S.  (L.  ed.)  860.  See 
also  Gulf,  etc.,  R.  Co.  v.  Hewes,  183  U.  S. 
66,  22  S.  Ct.  26,  46  U.  S.  (L.  ed.)  86; 
^femphis,  etc.,  R.  Co.  v.  Railroad  Com'rs, 
112  U.  8.  609,  5  S.  Ct.  299,  28  U.  S. 
(L.  ed.)  837;  Picard  v.  East  Tennessee, 
etc.,  R.  Co.,  130  U.  S.  642,  9  S.  Ct.  640, 
32  U.  S.  (L.  ed.)  1051;  Wilmington,  etc., 
R.  Co.  r.  Alsbrook,  146  U.  S.  297,  13  S.  Ct. 
72,  36  U.  S.  (L.  ed.)  972;  Annapolis,  etc., 
R.  Co.  r.  Anne  Arundel  County,  103  U.  S. 
1,  26  U.  S.  (L.  ed.)'359;  Chesapeake,  etc., 
R.  Co.  I?.  Virginia,  94  U.  S.  718,  24  U.  S. 
(L.  ed.)    310. 

In  Phoenix  F.  &  M.  Ins.  Co.  v.  Tennessee, 
161  U.  S.  179,  16  S.  Ct.  471,  40  U.  S. 
(L.  ed.)   660,  the  court  said:    "It  cannot 


be  denied  that  the  decisions  of  this  court 
are  somewhat  involved  in  relation  to  this 
.question  of  exemption.  It  is  difficult  in 
some  cases  to  distinguish  the  language 
used  in  each  so  far  that  the  different 
results  arrived  at  by  the  court  can  be 
seen  to  be  founded  upon  a  real  difference 
in  the  meaning  of  such  language.'' 

49.  Rochester  R.  Co.  v.  Rochester,  205 
U  S.  236,  27  S.  Ct.  469,  51  U.  S.  (L.  ed.) 
784,  qux)ted  with  approval  in  Wright  f. 
Georgia  R.,  etc.,  Co.,  216  U.  S.  420,  30 
S.  Ct.  242,  54  U.  S.  (L.  ed.)  544. 

60.  Ford  V.  Delta,  etc.,  Co.,  164  U.  S. 
667,  17  S.  Ct.  230,  41  U.  S.  (L.  ed.)  690. 

51.  Per  Justice  Brewer,  in  Ford  v.  Delta, 
etc.,  Co.,  164  U.  S.  670,  17  S.  Ct.  230,  41 
U.  S.  (L.  ed.)  590.  See  also  Illinois  Cent. 
R.  Co.  V.  Decatur,  147  U.  S.  190,  13  S.  Ct. 
293,  37  U.  S.  (L.  ed.)    132. 

52.  MoGee  v,  Mathis,  4  Wall.  143,  18 
U.  S.   (L.  ed.)   314. 

53.  Bailey  i\  Magwire,  22  Wall.  215,  22 
U.  S.   (L.  ed.)   850. 

54  Vicksburg,  etc.,  R.  Co.  v.  Dennis,  116 
U.  S.  665,  6  S.  Ct.  626,  29  U.  S.  (L.  ed.) 
770,  by  a  divided  court. 
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consumed  by  the  completion  of  the  road  to  the  river.**  A  charter  exemp- 
tion of  **  the  property  "  of  a  railroad  corporation  iexempts  its  franchise 
as  well  as  its  rolling  stock  and  real  estate.** 

125.  EzemptioDB  from  governmental  control. — ' '  Grants  of  immunity 
from  legitimate  governmental  control  are  never  to  be  presumed.  On  the 
contrary,  the  presumptions  are  all  the  other  way,  and  unless  an  exemption 
is  clearly  established  the  legislature  is  free  to  act  on  all  subjects  within  its 
general  jurisdiction  as  the  public  interest  may  seem  to  require. '  *  *'^  For 
example,  a  surrender  of  legislative  control  of  tolls  to  be  exacted  by  a  cor- 
poration established  by  authority  of  law  for  the  construction  of  a  public 
highway  should  never  be  implied;  if  it  can  be  bargained  away  at  all,  it 
can  be  only  by  words  of  positive  grant,  or  something  which  is  in  law 
equivalent.*** 


VIL    Construction  of  Statutes  Referred  to  ob  Adopted  —  Provisos 

AND  Exceptions  —  Amendments 

126.  Statutes  referred  to  or  adopted  by  reference. —  A  general  refer- 
ence in  one  statute  to  another  antecedent  one  embraces  also  its  amendments 
and  additions,  because  all  the  provisions  must  be  construed  together  as 
composing  the  act.***  Where  laws  enacted  by  a  foreign  legislative  body  are 
adopted  by  reference,  the  adoption  is  considered  as  referring  to  the  law 
existing  at  the  time  of  adoption,  and  does  not  carry  with  it  changes  after- 
wards made  in  the  adopted  law.*®  Where  an  act  of  Congress  adopts  by 
reference  certain  penal  statutes  of  a  state,  the  act  stands  as  if  it  defined  the 
offenses  in  the  very  words  of  the  state  statutes.**  When  a  prior  act  is 
incorporated  in  a  subsequent  one  in  terms  or  by  relation,  the  repeal  of  the 
former  leaves  the  latter  in  force,  unless  also  repealed  expressly  or  by  neces- 
sary implication.** 

127.  Bule  as  to  statutes  judicially  construed. —  When  a  statute  enacted 
by   one  state   is   literally   or   substantially   adopted   by   another  state,*** 


65.  Yazoo,  etc.,  R.  Co.  t?.  Thomas,  132 
U.  S.  174,  10  S.  Ct.  68,  33  U.  S.  (L.  ed.^ 
302. 

56.  Wilmington,  etc.,  R.  Co.  v.  Reid,  13 
Wall.  264,  20  U.  .S.  (L.  ed.)  568. 

57.  Per  Chief  Justice  Waite,  in  Ruggles 
i\  Illinois,  108  U.  S.  531,  2  S.  Ct.  832,  27 
U.  S.  (L.  ed.)  812.  To  the  same  effect 
see  Pennsylvania  R.  Co.  v.  Miller,  132 
U.  S.  84,  10  S.  Ct.  34,  33  U.  S.  (L.  ed.) 
267;  District  of  Columbia  f.  Washington 
Market  Co.,  108  U.  S.  254,  2  S.  Ct.  543, 
27  U.  S.  (L.  ed.)  714.  See  also  Cairo, 
etc.,  R.  Co.  V.  Hecht,  95  U.  S.  168,  24 
U.  S.  (L.  ed.)  423;  Newton  V.  Mahoning 
County,  100  U.  S.  648,  25  U.  S.  (L.  ed.) 
710;  Wells  v.  Oregon,  etc.,  R.  Co.,  16  Fed. 
561. 

58.  Railroad  Commission  Cases,  116 
U.  S.  326,  6  S.  Ct.  334,  348,  349,  388,  391, 
1191,  29  U.  S.  (L.  ed.)  636;  Covington, 
etc.,  Turnpike  Road  Co.  v.  Sandford,  164 
U.  S.  587.  17  S.  Ct.  198,  41  U.  S.  (L.  ed.) 
.160;  Georgia  R.,  etc.,  Co.  v.  Smith,  128 
V.  S.  174,  9  S.  Ct.  47,  32  U.  S.  (L.  ed.) 
377;    St.  Louis,  etc.,  R.  Co.   i\  Gill,   156 


U.  S.  656,  15  S.  Ct.  484,  39  U.  S.  (L.  ed.) 
667;  Norfolk,  etc.,  R.  O).  c.  Pendleton, 
156  U.  S,  673,  15  S.  Ct.  413,  39  U.  S. 
(L.  ed.)  574;  Louisville,  etc.,  R.  Co.  v. 
Kentucky,  183  U.  S.  617,  22  S.  Ct.  95,  46 
U.  S.  (L.  ed.)  2»8;  Atlantic,  etc.,  R.  Co. 
V.  V.  S.,  76  Fed.  192. 

59.  U.  S.  r.  Woolsey,  28  Fed.  Cae.  No. 
16,763. 

60.  Kendall  v.  U.  S.,  12  Pet.  625,  9 
U.  S.  (L.  ed.)  1181.  See  also  In  re 
Heath,  144  U.  S.  94,  12  S.  Ct.  615,  36 
U.  S.   (L.  ed.)   358. 

61.  U.  S.  V.  Coppersmith,  4  Fed.  205. 

62.  In  re  Heath,  144  U.  S.  94,  12  S.  Ct. 
615,  36  U.  S.    (L.  ed.)    358. 

68.  Robinson  v.  Belt,  187  U.  S.  41,  23 
S.  Ct.  16,  47  U.  S.  (L.  ed.)  66,  affirming 
(C.  C.  A.)  100  Fed.  718;  Henrietta 
Min.,  etc.,  Co.  v.  Gardner,  173  U.  S.  123, 
19  S.  Ct.  327,  43  U.  S.  (L.  ed^  637; 
New  York  Fourth  Nat.  Bank  v.  Franck- 
Ivn,  120  U.  S.  752,  7  S.  Ct.  767,  30  U.  S. 
(L.  ed.)  825;  Shelby  v.  Guv,  11  Wheat. 
301,  6  U.  S.  (L.  ed.)  495;  Stonebraker  i?. 
Hunter,   (C.  C.  A.)   216  Fed.  67;  Maki  i;. 
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or  by  a  territorial  legislature,**  or  by  Congress,^  or  is  imposed 
by  Congress  upon  a  United  States  territory,*®  the  judicial  construction 
already  placed  upon  it  by  the  courts  of  the  state  where  it  originated  accom- 
panies the  statute,  and  is  to  be  treated  as  incorporated  therein.®'^  Where 
provisions  of  statutes  of  New  York  regulating  judicial  procedure  were 
incorporated  by  Congress  in  substantially  the  same  language  in  legislation 
concerning  the  District  of  Columbia,  it  was  held  that  Congress  must  be 
presumed  to  have  adopted  those  provisions  as  then  understood  in  New 
York  and  already  construed  by  the  courts  of  that  state,  and  not  as  affected 
by  the  previous  practice  in  Maryland  or  in  the  courts  of  the  District  of 
Columbia.®®  And  the  Landlord  and  Tenant  Act  of  the  District  of  Colum- 
bia providing  for  summary  process  to  recover  possession  of  land  ®*  bears 
such  a  remarkable  resemblance  to  an  earlier  Massachusetts  statute  that  it 
was  evidently  taken  therefrom;  and  the  judicial  construction  which  the 
statute  received  in  Massachusetts  before  its  enactment  by  Congress  must 
be  considered  as  having  been  adopted  by  Congress  with  the  text  thus 
expounded.^®  Where  English  statutes,  such,  for  instance,  as  the  statute 
of  frauds  of  Charles  11.,^^  or  the  statute  of  Elizabeth  against  fraudulent 
conveyances,^*  or  the  statute  of  limitations,^*  have  been  adopted  into  our 
own  legislation,  the  known  and  settled  construction  of  those  statutes  at  the 
time  they  are  admitted  to  operate  in  this  country,  indeed,  to  the  time  of  our 


Union  Pac.  Coal  Co.,  (C.  C.  A.)  187 
Fed.  389;  Jennings  v,  Alaska  Treadwell 
Gold  Mining  Co.,  (C.  C.  A,)  170  Fed. 
146;  Welsh  r.  Barber  Asphalt  Paving 
Co.,  (C.  C.  A.)  167  Fed.  465;  larussi  r. 
Missouri  Pac.  R.  Co.,  155  Fed.  654;  Peter- 
man  r.  Northern  Pac.  R.  Co.,  105  Fed. 
335;  Chicago,  etc.,  R.  Co.  v.  Stahley,  (C. 
C.  A.)  62  Fed.  364;  Coulter  v.  Stafford, 
48  Fed.  266.  See  also  Goodall  v,  Tuttle, 
3  Bisa.  219,  10  Fed.  Cas.  No.  5,533; 
Allen  r.  St.  Louis  Bank,  120  U.  S.  34,  7 
S.  Ct.  460,  30  U.  8.  (L.  ed.)  573. 

64.  James  r.  Appel,  192  U.  S.  129,  24 
S.  Ct.  222,  48  U.  S.  (L.  ed.)  377;  Har- 
rill  r.  Davis,  (C.  C.  A.)   168  Fed.  187. 

65.  Capital  Traction  Co.  t\  Hof,  174 
U.  S.  36,  19  S.  Ct.  580,  43  U.  S.  (L.  ed.) 
873;  Willis  r.  Eastern  Trust,  etc.,  Co., 
169  U.  S.  295,  18  S.  Ct.  347,  42  U.  S. 
(L.  ed.)  752;  Metropolitan  R.  Co.  v, 
Moore,  121  U.  S.  558,  7  S.  Ct.  1334,  30 
U.  S.  (L.  ed.)  1022;  Love  v.  Pavlovich, 
(C.  C.  A.)  222  Fed.  842.  See  also  20  Op. 
Atty.-Gen.   (Olney,  1894)    721. 

ee.  The  Act  of  Congress  of  May  2,  1890, 
26  Stat,  at  L.  94,  S  31,  declares  that  cer- 
tain general  laws  of  Arkansas  "  which 
are  not  locally  inapplicable,  or  in  conflict 
with  this  act,  or  with  any  law  of  Con- 
gresa,  relating  to  the  subjects  specially 
mentioned  in  this  section,  are*  hereby  ex- 
tended over  and  put  in  force  in  the  Indian 
Territory."  The  courts  of  the  Indian 
Territory  are  bound  to  respect  the  deci- 
sions of  the  Supreme  Court  of  Arkansas 
interpreting  the  statutes  thus  put  in  force 
in  the  territory.  Robinson  17.  Belt,  187 
U.  S.  41,  23  S.  Ct,  16,  47  .U.  S.  (L.  ed.) 
65;  Adkins  17.  Arnold,  235  U.  S.  417,  35 


S.  Ct.  118,  59  U.  S.  (L.  ed.)  294;  Mus- 
tard f,  Elwood,  (C.  C.  A.)  223  Fed.  225; 
Robinson  v.  Long  Gas  Co.,  (C.  C.  A.)  221 
Fed.  398;  In  re  Burns,  113  Fed.  989; 
Blaylock  t?.  Muskogee,  (C.  C.  A.)  117  Fed. 
125;  Sanger  v.  Flow,  (C.  C.  A.)  48  Fed. 
152. 

And  under  the  act  of  Congress  which 
extends  the  laws  of  Oregon  over  Alaska 
the  same  rule  was  applied.  Kohn  v. 
McKinnon,  90  Fed.  623. 

The  construction  placed  on  an  act  by 
the  Supreme  Court  of  Hawaii  at  a  time 
when  that  country  was  under  an  inde- 
pendent government. will  be  considered  as 
incorporated  into  a  re-enactment  of  that 
statute  by  Congress.  Kealoha  v.  Castle, 
210  U.  S.  149,  28  S.  Ct.  684,  52  U.  S. 
(L.  ed.)   998. 

67.  See  the  cases  cited  in  the  preceding 
notes. 

68.  Metropolitan  R.  Co.  17.  Moore,  121 
U.  S.  558,  7  S.  Ct.  1334,  30  U.  S.  (L.  ed.) 
1022. 

69.  Rev.  Stat.  D  C,  c.  19. 

70.  Willis  17.  Eastern  Trust,  etc.,  Co., 
169  U.  S.  296,  18  S.  Ct.  347,  42  U.  S.  (L. 
ed.)  752. 

71.  Warner  t*.  Texas,  etc.,  R.  Co.,  164 
U.  S.  423,  17  S.  Ct.  147,  41  U.  S.  (L.  ed.) 
495;  Ullman  r.  Meyer,  10  Fed.  242.  See 
also  Jones's  Case,  11  Ct.  CI.  740.  See  also 
Robinson  r.  Belt,  187  U.  S.  41,  23  S.  Ot.  16, 
47  U.  S.  (L.  ed.)  65,  affirming  (C.  C.  A.) 
100  Fed.  718. 

72.  Cathcart  v.  Robinson,  5  Pet.  264,  8 
U.  S.  (L.  ed.)   120. 

78.  McDonald  t?.  Hovey,  110  U.  S.  619, 
4  S.  Ot.  142,  28  U.  S.  (L.  ed.)  269.  See 
also  Robinson  v.  Belt,  187  U.  S.  41,  23  S. 


152 


1  FED.  STAT.  ANN.  (2d  Ed.) 


separation  from  the  British  empire,  if  they  were  enacted  prior  thereto,  is 
construed  as  forming  an  integral  part  of  those  statutes ;  '^^  but  the  subse- 
quent English  decisions,  though  entitled  to  great  respect,  are  not  of  abso- 
lute authority.''*  In  speaking  of  our  patent  act,  which  was  largely  taken 
from  the  English  statute  of  monopolies,  Mr.  Justice  Story  said:  **  The 
words  of  our  statute  are  not  identical  with  those  of  the  statute  of  James/ 
but  it  can  scarcely  admit  of  doubt  that  they  must  have  been  within  the 
contemplation  of  those  by  whom  it  was  framed,  as  well  as  the  construction 
which  had  been  put  upon  them  by  Lord  Coke."''*  It  is  to  be  presumed 
that  the  Interstate  Commerce  Act,  so  far  as  it  adopts  the  language  of  the 
English  Traflfic  Act,  bears  the  construction  given  to  the  latter  by  the 
English  courts.''^  Provisions  in  federal  bankrupt  acts  have  been  construed 
in  accordance  with  English  decisions  upon  like  provisions  in  various  acts 
of  Parliament  on  the  same  subject,  from  which  much  of  the  bankrupt  acts 
was  drawn.''*'  The  general  rule  applies  with  more  than  ordinary  force, 
if  possible,  where,  in  adopting  English  statutes,  the  legislature  adds  the 
very  language  used  by  the  English  courts  construing  them.''®  Where  the 
provisions  of  the  Louisiana  Code  and  the  Code  of  Napoleon  are  identical, 
the  exposition  of  the  civil-law  writers  and  the  adjudications  of  the  French 
courts  are  persuasive*®  as  to  the  proper  construction  of  the  Louisiana 
Code,  though  not  binding.*** 

128.  Limitation  of  rule. —  Where  a  statute  of  a  state  has  not  been  pre- 
cisely construed  prior  to  its  adoption  by  another  state,  subsequent  decisions 
in  the  former  state  are  not  controlling  in  the  latter.***  And  the  general 
rule  that  the  settled  construction  of  a  statute  accompanies  its  adoption  by 
another  state  is  inapplicable  where  radical  or  material  changes  are  made 
in  the  statute,***  where  a  different  practical  construction  has  been  given 
the  statute  in  the  state  of  its  adoption  and  it  has  been  codified  without  any 
manifestation   of   legislative    disapproval    of   the   practical    construction 


Ct.  16,  47  U.  8.  (L.  ed.)  65,  affirming  (C. 
C.  A.)   100  Fed.  718. 

74.  Robinson  v.  Belt,  187  U.  S.  41,  23 
S.  Ct.  18,  47  U.  S.  (L.  ed.)  65;  Cat  heart 
r.  Robinson,  5  Pet.  280,  8  U.  S.  (L.  ed.) 
120;  Kirkpatrick  v.  Gibson,  2  Brocfc.  388, 
14  Fed.  Ca8»  No.  7,848;  Bains  v.  The 
iSchooner  James  and  Catherine,  Baldw.  559, 
2  Fed.  Cas.  No.  756.  See  also  Brown  r. 
Walker,  161  U.  S.  600;  Esp  p.  Wells,  18 
How.  311,  15  U.  S.  (L.  ed.)  421;  Pruseux 
r.  Welch,  20  Fed.  Cas.  No.  11,456,  and  the 
cases  cited  in  the  last  two  notes,  and  in 
the  following  notes.  Compare  U.  S.  r. 
Scroggins,  Hempst.  480,  27  Fed.  Cas.  No. 
16,243. 

75.  Cathcart  v.  Robinson,  5  Pet.  280,  8 
U.  S.  (L.  ed.)   120. 

76.  Pennock  v.  Dialogue,  2  Pet.  20,  7 
U.  S.  ( L.  ed. )  327. 

77.  Interstate  Commerce  Oommission  t\ 
Delaware,  etc.,  R.  Co.,  220  U.  S.  235,  37 
S.  Ct.  392,  65  U.  S.  (L.  ed.)  448;  Inter- 
state  Commerce  Commission  r.  Baltimore, 
etc.,  R.  Co..  145  U.  S.  284,  12  S.  Ct.  844, 
36  U.  S.  (L.  ed.)  699,  43  Fed.  53.  See 
also  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  8.  222.  16  S.  Ct. 
666,  40  U.  S.  (L.  ed.)  940. 


78.  U.  S.  V.  Herron.  20  Wall.  251,  22 
U.  S.  (L.  ed.)  275;  Tucker  v.  Oxley,  6 
Cranch  42,  3  U.  S.  (L.  ed.)  29;  Globe  Ina. 
Co.  r.  Cleveland  Ins.  Co.,  14  Nat.  Bankr. 
Reg.  311,  10  Fed.  Cas.  No.  5,486. 

79.  Globe  Ins.  Co.  r.  Cleveland  Ins.  Co., 
14  Nat.  Bankr.  Reg.  311,  10  Fed.  Cas.  No. 
5,486. 

80.  Meyer  r.  Richards,  163  U.  S.  399,  16 
S.  Ct.  1148,  41  U.  S.  (L.  ed.)  199,  citing 
Viterbo  v.  Friedlander,  120  U.  S.  728,  7 
S.  Ct.  962,  30  U.  S.  (L.  ed.)  776;  Groves 
V.  Sentell,  153  U.  S.  478,  14  S.  Ct.  898, 
38  U.  S.  (L.  ed.)  785. 

81.  Penn   Bridge   Co.   v.   New   Orleans, 
(C.  C.  A.)   222  Fed.  737. 

82.  Stutsman  County  r.  Wallace,  142 
U.  S.  312,  12  S.  Ct.  227,  35  U.  S.  (L.  ed.) 
1018. 

83.  Copper  Queen  Consol.  Min.  Co.  r. 
Board  of  Equalization,  206  U.  S.  474,  27 
S.  Ct.  695,  51  U.  S.  (L.  ed.)  1143;  Stuts- 
man County  f.  Wallace,  142  U.  S.  312,  12 
S.  Ct.  227,  35  U.  S.  (L.  ed.)  1018;  Allen 
V.  St.  Louis  Bank,  120  U.  S.  34,  7  S.  Ct. 
460,  30  U.  S.  (L.  ed.)  573;  Swofford  Bros. 
Dry-Goods  Co.  r.  Mills,  86  Fed.  560. 
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?iven,®*  or  where  the  construction  of  the  adopted  statute  is  affected  by 
adverse  constitutional  provisions.***  Nor  does  the  general  rule  absolutely 
and  under  all  circumstances  forbid  a  different  construction  of  the  adopted 
statute  which  is  deemed  to  be  more  reasonable.***  So  where  a  statute  con- 
strued in  the  state  where  it  was  enacted  is  adopted  by  another  state,  where 
it  receives  a  different  construction,  and  is  then  borrowed  from  the  latter 
by  a  third  state,  the  original  construction  may  be  followed  in  preference  to 
the  different  one.®'^  Moreover,  it  may  be  uncertain  from  which  of  two 
states  the  last  enactment  was  taken,  in  which  case  there  can  be  no  objection 
to  the  adoption  of  the  decisions  in  the  state  where  it  was  first  enacted.**** 
Where  the  settled  construction  of  a  statute  is  repudiated  in  the  state  adopt- 
ing the  statute,  the  latter  ruling,  though  contrary  to  sound  principles,  will 
be  followed  by  federal  courts  administering  the  statute  in  that  state.*^ 

129.  Provisos:  generally. — ''  The  office  of  a  proviso,  generally,  is  either 
to  except  something  from  the  enacting  clause,  or  to  qualify  or  restrain  its 
generality,  or  to  exclude  some  possible  ground  of  misinterpretation  of  it 
as  extending  to  cases  not  intended  by  the  legislature  to  be  brought  within 
its  purview."®^  **  Where  the  enacting  clause  is  general  in  its  language 
and  objects,  and  a  proviso  is  afterwards  introduced,  that  proviso  is  con- 
strued strictly  and  takes  no  case  out  of  the  enacting  clause  which  does  not 
fall  fairly  within  its  terms.  In  short,  a  proviso  carves  special  exceptions 
only  out  of  the  enacting  clause ;  and  those  who  set  up  any  such  exception 
must  establish  it  as  being  within  the  words  as  well  as  within  the  reason 
thereof.  *'•*  A  statute  gave  mechanics  and  materialmen  a  lien  on  build- 
ings or  improvements  superior  to  any  prior  lien,  or  incumbrance,  or 


84.  Copper  Queen  Consol.  Min.  Co.  v. 
Board  of  Equalization,  206  U.  S.  474,  27 
S.  Ct.  6»5,  61  U.  S.  (L.  ed.)   1143. 

See  I  55  as  to  force  of  practical  con- 
struction. 

85.  In  re  Swearinger,  5  Sawy.  52,  23 
Fed.  Caa.  No.  13,683. 

Se.  Whitney  t*.  Fox,  166  U.  S.  637,  17 
S.  Ct.  713,  41  U.  S.  (L.  ed.)   1145. 

87.  Coulam  v,  Doull,  133  U.  S.  216,  10 
S.  Ct.  253,  33  U.  S.  (L.  ed.)  596. 

88.  Texas,  etc.,  R.  Co.  v.  Humble,  181 
U.  S.  57,  21  S.  Ct.  526,  45  U.  S.  (L.  ed.) 
747. 

89.  Stonebraker  t*.  Hunter,  (C.  C.  A.) 
215  Fed.  67;  Chicago,  etc.,  R.  Co.  v.  Stah- 
ley,  (C.  C.  A.)  62  Fed.  363. 

90.  Per  Mr.  Justice  Story,  in  Minis  v, 
r.  S.,  15  Pet.  445,  10  U.  S.  (L.  ed.)  7&1, 
quoted  with  approval  in  Chesapeake,  etc., 
Tel.  Co.  t.  Manning,  186  U.  S.  238,  22  S. 
Ct.  881,  46  U.  S.  (L.  ed.)  1144.  To  the 
iuune  effect  see  Anderson  v.  Pacific  Coast 
Steamship  Co.,  225  U.  S.  187,  32  S.  Ct. 
626,  56  U.  S.  (L.  ed.)  1047;  American 
Exp.  Co.  V.  U.  S.,  212  U.  S.  522,  29  S.  Ct. 
315,  53  U.  S.  (L.  ed.)  635;  Schlemmer  v. 
Buffalo,  etc.,  R.  Co.,  205  U.  S.  1,  27  S.  Ct. 
407,  51  U.  S.  (L.  ed.)  681;  Interstate 
Commerce  Commission  t*.  Baird,  194  U.  S. 
25,  24  S.  Ct.  563,  46  U.  S.  (L.  ed.)  860; 
White  V.  U.  S.,  191  U.  S.  545,  24  S.  Ct. 
171,  48  U.  S.  (L.  ed.)  295;  Selma,  etc., 
R.  Co.  V.  U.  S.,  139  U.  S.  566,  11  S.  Ct. 


638,  35  U.  S.  (L.  ed.)  266;  Georgia  R., 
etc.,  Co.  r.  Smith,  128  U.  S.  181,  9  S.  Ct. 
47,  32  U.  S.  (L.  ed.)  377;  U.  S.  r.  Cook,  17 
Wall.  177,  21  U.  S.  (L.  ed.)  638;  U.  S.  v. 
Kansas  Southern  R.  Co.,  189  Fed.  471; 
In  re  Matthews,  109  Fed.  614;  IT.  S.  v. 
One  Hundred  Thirty-two  Packages  Spiritu- 
ous Liquors,  65  Fed.  983;  Gould  i*.  Ham- 
mond, McAU.  242,  10  Fed.  Cas.  No.  5,638. 
See  also  Savings  Bank  r.  Collector,  3  Wall. 
513,  18  U.  S.  (L.  ed.)  207;  U.  S.  v.  Bellm, 
182  Fed.  161;  Truitt  v.  U.  S.,  30  Ct.  CI. 
28. 

91.  Per  Mr.  Justice  Story,  in  U.  S.  v. 
Dickson,  15  Pet.  165,  10  U.  S.  (L.  ed.)  689, 
quoted  with  approval  in  U.  S.  v,  Kansas 
Southern  R.  Co.,  189  Fed.  471.  Other 
cases  laying  down  tlie  rule  of  strict  con- 
struction of  provisos  are  Carter,  etc.,  Co. 
V,  U.  S.,  (C.  C.  A.)  143  Fed.  256,  affirm- 
ing 137  Fed.  978;  U.  S.  v.  Newhall,  91 
Fed.  529 ;  Ryan  f.  Carter,  93  U.  S.  82,  23 
U.  S.  (L.  ed.)  807;  In  re  Matthews,  109 
Fed.  614;  Wall  v.  Cox,  (C.  C.  A.)  101 
Fed.  410;  Royce  v,  U.  S.,  36  Ct.  CI.  328. 
See  also  Barlow  r.  U.  S.,  7  Pet.  404,  8 
U.  S.  (L.  ed.)  728,  and  compart',  as  to 
the  burden  of  proof,  Selma,  etc.,  R.  Co.  t?. 
U.  S.,  139  U.  S.  560,  11  S.  Ct.  638,  36 
U.  S.   (L.  ed.)   266. 

In  U.  S.  r.  Dickson,  15  Pet.  141,  10 
U.  S.  (L.  ed.)  6S9,  the  enacting  clause 
gave  to  a  receiver  a  commission  of  one  per 
cent,  upon  all  public  moneys  received  by 
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mortgage,  with  a  proviso  that  if  the  prior  lien,  etc.,  was  given  or  executed 
for  the  purpose  of  raising  money  with  which  to  erect  the  buildings  or  make 
the  improvements,  then  such  prior  lien,  etc.,  should  be  superior  to  the  lien 
of  the  mechanics  or  materialmen.  Applying  the  rule  of  strict  construction 
to  the  proviso,  the  court  held  that  the  prior  lien,  etc.,  was  entitled  to  prece- 
dence only  when  the  money  raised  thereby  was  actually  used  for  the  pur- 
pose mentioned,  and  only  to  the  extent  that  it  was  so  used.**^  The  decision 
in  the  case  would  seem  to  warrant  the  proposition  that  when  the  enacting 
clause  of  a  statute  is  of  a  character  which  entitles  it  to  a  liberal  construc- 
tion, a  proviso  thereto  should  be  construed  with  more  than  ordinary 
strictness. 

130.  Same :  relation  to  enacting  clause. —  The  general  rule  of  interpre- 
tation is  that  a  proviso  must  be  confined  by  construction  to  the  subject- 
matter  of  the  section  of  which  it  forms  a  part.***  Nevertheless,  effect  must 
be  given  to  a  manifest  legislative  intention  that  the  proviso  shall  limit  the 
operation  of  other  sections.*^  No  proviso  should  be  construed  so  as  to 
destroy  the  enacting  clause,®*^  for  it  is  fundamental  in  the  construction  of 
statutes  that  if  possible  a  statute  should  be  so  construed  that  all  parts  of 
it  shall  stand.**^  The  same  principle,  on  the  other  hand,  requires  that 
some  effect  shall  be  given  to  a  proviso.**'^  And  in  cases  of  irreconcilable 
repugnancy,  the  proviso,  as  the  last  expression  of  the  legislative  will,  must 
prevail.^**  Most  frequently,  perhaps,  a  proviso  is  intended  to  restrain 
the  enacting  clause  and  to  except  something  which  would  otherwise  have 
been  within  it.®®    As  a  corollary,  in  such  cases  the  general  language  in  the 


him.  A  proviao  limited  that  percentage 
to  an  amount  not  exceeding?  twenty -Ave 
hundred  dollars  for  any  one  year.  The 
receiver  having  resigned  before  the  expira- 
tion of  the  fiscal  year,  the  government  con- 
tended that  he  was  entitled  only  to  a  pro 
rata  commission.  But  the  court  held  that 
he  was  entitled  to  the.  commission  upon 
the  entire  amount  received  until  the  per- 
centage reached  the  maximum  specified  in 
the  proviso. 

92.  In  re  Matthews,  109  Fed.  603. 

98.  White  v.  U.  S.,  191  U.  S.  545,  24  S. 
Ct.  171,  48  U.  S.  (L.  ed.)  296;  Merchants 
Nat.  Bank  r.  U.  S.,  (C.  C.  A.)  214  Fed. 
200;  Aaron  v.  U.  S.,  (C.  C.  A.)  204 
Fed.  943;  U.  S.  V.  Bemays,  (C.  C.  A.) 
168  Fed.  792;  U.  S.  r.  Downing,  (C.  C. 
A.)  148  Fed.  56,  reversing  136  Fed.  250, 
139  Fed.  68;  Carter  r.  U.  S.,  (C.  C.  A.) 
143  Fed.  266,  affirming  137  Fed.  978;  Bos- 
ton Safe  Deposit,  etc.,  Co.  v.  Hudson,  (C. 
C.  A.)  68  Fed.  760;  U.  S.  r.  One  Hundred 
Thirty-two  Packages  Spirituous  Liquors, 
65  Fed.  983  [citing  Callaway  r.  Harding, 
23  Gratt.  (Va.)  542;  Dollar  Sav.  Bank  r. 
U.  S.,  19  Wall.  227,  22  U.  S.  (L.  ed.)  80] ; 
Henderson's  Tobacco,  11  Wall.  658,  20  U. 
S.  (L.  ed.)  235;  U.  S.  v.  Slazenger,  113 
Fed.  525;  Chattanooga,  etc.,  R.  Co.  r. 
Evans,  (C.  C.  A.)  66  Fed.  814. 

94.  U.  S.  r.  Falk,  204  U.  S.  143,  27  S. 
Ct.  191,  51  U.  S.  (L.  ed.)  411;  U.  S.  r. 
Scruggs,  etc.,  Dry  Goods  Co.,  (C.  C.  A.) 
156  Fed.  940,  reversing  147  FchI.  888;  U. 
S.  F.  Downing,    (C.  C.  A.)    146  Fed.  56; 


Carter  r.  U.  S.,  (C.  C.  A.)  143  Fed.  256; 
In  re  Scheld,  (C.  C.  A.)  104  Fed.  870; 
/n  re  Lange,  91  Fed.  361;  Gearing's  Ca«e, 
3  Ct.  CI.  166.  See  also  Marriott  r.  Brune, 
9  How.  635,  13  U.  S.  (L.  ed.)  282. 

95.  Adams  Exp.  Co.  r.  Croninger,  •  22^ 
U.  S.  491,  33  S.  Ct.  148,  67  U.  S.  (L.  ed.) 
314;  Anderson  r.  Pacific  Coast  Steamship 
Co.,  225  U.  S.  187,  32  S.  Ct.  626,  56  U.  S. 
(L.  ed.)  1047;  Texas,  etc.,  R.  Co.  v.  Abi- 
lene Cotton  Oil  Co.,  204  U.  S.  426,  27  S. 
Ct.  350,  51  U.  S.  (L.  ed.)  553;  Greely  r. 
Thompson,  10  How.  237,  13  U.  S.  (L.  ed.) 
397;  In  re  Matthews,  109  Fed.  614;  Wall 
f.  Cox,  (C.  C.  A.)  101  Fed.  410. 

A  construction  of  a  proviso  which  would 
niake  it  plainly  repugnant  to  the  body  of 
the  act  should  be  rejected,  if  possible.  Dol- 
lar Sav.  Bank  v.  U.  S.,  19  Wall.  236,  22 
U.  S.  (L.  ed.)  80.  See  also  Greely  r. 
Thompson,  10  How.  237,  13  U.  S.  (L.  ed.) 
397. 

96.  Anderson  r.  Pacific  Coast  Steamship 
Co.,  225  i:.  S.  187,  32  S.  Ct.  626,  56  U.  S. 
(L.  ed.)   1047. 

See,  generally,  §  34. 

97.  Davids  Co.  v.  Davids  Mfg.  Co.,  233 
U.  S.  401,  34  S.  Ct.  648,  58  U.  S.  (L.  ed.) 
1046;  Jackson  v.  Clark,  1  Pet.  628,  7  U.  S. 
(L.  ed.)  290;  Quackenbush  v.  U.  S.,  33 
Ct.  CI.  355. 

98.  Merchants  Nat.  Bank  of  New  Haven 
i*.  U.  S.,   (CCA.)   214  Fed.  200. 

99.  Waynian  i\  Southard,  10  Wheat.  30, 
6  U.  S.  (L.  ed.)  253;  Long  r.  Palmer,  16 
Pet.  69,  10  U.  S.    (L.  ed.)   888;  Gould  v. 
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enacfing  clause  is  to  be  construed  as  covering  the  matters  contained  in 
the  proviso,  if  the  enacting  clause  had  stood  alone.^  '*  But  this  rule  must 
not  be  carried  too  far.  Such  clauses  are  often  introduced  from  excessive 
caution  and  for  the  purpose  of  preventing  a  possible  misinterpretation  of 
the  act  by  including  therein  that  which  was  not  intended;  the  rule  is, 
therefore,  not  one  of  universal  obligation,  and  must  yield  to  the  cardinal 
rule  which  requires  the  court  to  give  effect  to  the  general  intent,  if  that 
can  be  discovered  within  the  four  corners  of  the  act.  If  such  general 
intention  would  be  defeated  by  construing  the  act  as  embracing  everything 
of  the  same  general  description  as  those  particularly  excepted  therefrom, 
an  arbitrary  application  of  the  rule  is  not  admissible."  * 

131.  As  independent  legislation. —  Then,  too,  an  enactment  in  the  form 
of  a  proviso  may  have  no  relation  to  anything  preceding  it,  and  may  be 
clearly  designed  to  have  an  independent  operation.*  **  It.is  a  common 
practice  in  legislative  proceedings,  on  the  consideration  of  bills,  for  parties 
desirous  of  securing  amendments  to  them  to  precede  their  proposed  amend- 
ments with  the  term  '  provided,'  so  as  to  declare  that,  notwithstanding 
existing  provisions,  the  one  thus  expressed  is  to  prevail,  thus  having  no 
greater  signification  than  would  be  attached  to  the  conjunction  *  but  '  or 
*  and  '  in  the  same  place,  and  simply  serving  to  separate  or  distinguish 
the  different  paragraphs  or  sentences. ' '  ^  It  is  a  familiar  practice  of  Con- 
gress to  enact  general  and  permanent  legislation  in  the  form  of  provisos 
in  annual  appropriation  acts.*    However,  the  general  rule  is  that  a  proviso 


Hammond,  McAll.  235,  10  Fed.  Caa.  No. 
5,638;  Savings  Bank  v.  Collector,  3  Wall. 
513,  18  U.  S.  (L.  ed.)  207;  Jn  re  Mat- 
thews, 109  Fed.  603 ;  In  re  Schallenberger, 
72  Fed.  494;  Tatum  t\  Tamaroa,  14  Fed. 
103;  Rand  17.  U.  S.,  36  Fed.  675. 

1.  Thaw  f.  Ritchie,  136  U.  S.  519,  10  S. 
Ct.  1037,  24  U.  S.  (L.  ed.)  631;  Wayman 
r.  Southard,  10  Wheat.  30,  6  U.  S.  ( L.  ed. ) 
253.  See  also  Alexander  r.  Alexandria,  5 
Cranch  1,  3  U.  S.  (L.  ed.)  19;  U.  S.  v. 
Holy  Trinity  Church,  36  Fed.  303  [re- 
versed »ub  notn.  Holy  Trinity  Church  r. 
U.  S.,  143  U.  8.  457,  12  S.  Ct.  511,  36  U. 
S.  (L.  ed.)  226].  See  also  U.  S.  v.  Tread- 
well,  15  Fed.  532. 

Although  a  proviso  has  been  repealed, 
it  may  still  be  examined  for  the  purpose 
of  construing  the  enacting  clause.  Savings 
Bank  v.  Collector,  3  WaU.  613,  18  U.  S. 
(L.  ed.)  .207. 

2.  Per  Lurton,  Circuit  Judge,  in  Bag- 
galey  v.  Pittsburg,  etc..  Iron  Co.,  (C.  C. 
A.)  90  Fed.  638,  citing  Tinkham  v.  Tap- 
scott,  17  N.  Y.  141.  See  also  In  re 
Perrone,  89  Fed.  150;  Truitt  v.  U.  S.,  30 
Ct.  CL  28,  21  Op.  Atty.-Gen.  256,  where, 
in  reply  to  a  contention  that  a  certain 
proviso  relating  to  importers  indicated  an 
mtention  that  the  entire  section  was  to 
apply  to  importations  and  not  exporta- 
tions,  Attorney-General  Harmon  said: 
'*  Care  must  always  be  had  not  to  put  too 
great  weight  upon  such  exceptions  and 
provisos.  They  are  apt  to  be  thrown  in 
upon  a  congressional  debate  or  in  com- 
mittee, without  full  appreciation  of  tlie 


scope  of  the  section  under  consideration, 
but  in  order  to  protect  some  particular 
class  of  persons  from  any  possibility  of 
embarrassment." 

8.  Tiger  f.  Western  Inv.  Co.,  221  U.  S. 
286,  31  S.  Ct.  578,  65  U.  S.  (L.  ed.)  738; 
American  Exp.  Co.  v.  U.  S.,  212  U.  S. 
522,  29  S.  Ct.  315,  53  U.  S.  (L.  ed.)  635; 
Chesapeake,  etc.,  Tel.  Co.  v.  Manning,  186 
U.  S.  238,  22  S.  Ct.  881,  46  U.  S.  (L.  ed.) 
1144;  U.  S.  V.  Babbit,  1  Black  55,  17 
U.  S.  (L.  ed.)  94.  See  also  Russell  v. 
Worthington,  23  Fed.  248;  In  re  Schal- 
lenberger, 72  Fed.  494;  Ryan's  Case,  17 
Ct.  CI.  47.     And  see  8  5. 

"  While  no  doubt  the  grammatical  and 
logical  scope  of  a  proviso  is  confined  to 
the  subject  matter  of  the  principal  clause 
...  in  practice  no  sucn  limit  is  ob* 
served."  U.  S.  v.  Whitridge,  197  U.  S. 
135,  25  S.  Ct.  406,  49  U.  S.   (L.  ed.)   696. 

4.  Per  Mr.  Justice  Field,  in  Georgia 
R.,  etc.,  Co.  t*.  Smith,  128  U.  S.  181,  9 
S.  Ct.  47,  32  U.  S.  (L.  ed.)  377;  U.  S. 
V    Puleston,    (C.  C.  A.)    106  Fed.  294. 

5.  The  Ship  Concord,  27  Ct.  CI.  142; 
U.  S.  V.  Puleston,  (C.  C.  A.)  106  Fed. 
294.  See  also  §  5;  and  §  46,  note  by 
Justice  Field. 

"  The  practice,  however,  of  embodying 
general  laws  in  appropriation  bills  has 
become  so  common  that  to  adopt  a  nar- 
row and  restrictive  construction  confining 
their  language  to  the  subject-matter  gen- 
erally dealt  with  by  the  appropriation 
act  would  go  far  to  nullify  a  good  deal 
of  the  legislation  of  Congress.    These  pro- 
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in  an  appropriation  act  should  be  limited  to  the  appropriations  made  by 
the  act,  and  not  be  extended  to  all  future  appropriations,  unless  the  inten- 
tion so  to  extend  it  is  expressed  in  clear  and  positive  terms.^  A  proviso 
clearly  contemplating  independent  legislation  should  not  receive  a  con- 
struction so  narrow  as  to  defeat  its  purpose  J  And  where  a  restriction 
of  the  proviso  to  the  matter  preceding  it  would  make  the  proviso  mean 
precisely  the  same  thing  as  the  clause  to  which  it  is  appended,  the  language 
employed  should  be  given  the  natural  and  ordinary  meaning  it  conveys 
as  an  independent  clause.** 

132.  ExceptioDB. —  *'  Doubtless  there  is  a  technical  distinction  between 
an  exception  and  a  proviso,  as  an  exception  ought  to  be  of  that  which 
would  otherwise  be  included  in  the  category  from  which  it  is  excepted, 
and  the  ofiBce  of  a  proviso  is  either  to  except  something  from  the  enacting 
clause  or  to  qualify  or  restrain  its  generality,  or  to  exclude  some  ground 
of  misinterpretation  of  it,  as  extending  to  cases  not  intended  to  be  brought 
within  its  operation ;  but  there  are  a  great  many  examples  where  the  dis- 
tinction is  disregarded  and  where  the  words  are  used  as  if  they  were  of 
the  same  signification."  ®  It  is  a  maxim  of  interpretation  that  **  an  excep- 
tion in  a  statute  amounts  to  an  affirmation  of  the  application  of  its  pro- 
visions to  all  other  cases  not  excepted. '*  Excepiio  prohai  regtdam  de  rebus 
non  exceptis.^^  As  in  the  case  of  provisos,**  it  is  presumed  that  a  clause 
or  section  to  which  an  exception  is  attached  relates  to  matters  of  the  gen- 
eral character  indicated  by  the  exception;  but  an  exception  will  not  sup- 
port such  an  inference,  or,  rather,  the  exception  will  be  construed  as  a 
substantive  enactment,  if  the  evident  purpose  of  the  legislature  would  be 
defeated  and  an  arbitrary  and  unjust  result  would  be  produced  by  con- 
struing it  technically  as  an  exception.** 

133.  Amendments. —  By  amending  a  statute  the  legislature  demon- 
strates an  intent  to  change  the  pre-existing  law,  and  the  presumption  must 
be  that  it  was  intended  to  change  the  meaning  of  the  statute  in  all  the 
particulars  wherein  there  is  a  material  change  in  the  language  of  the 
amending  act.**  In  the  absence  of  constitutional  restriction  an  amenda- 
tory statute  will  be  upheld  though  it  purports  to  amend  a  statute  which 


visos  that  are  attached  to  appropriation 
acts  for  the  purpose  of  procuring  what 
is  believed  to  be  needed  legislation,  but 
which  could  not  be  accomplished  by  an 
independent  statute  by  reason  of  the  press 
of  business  before  Congress,  must  be 
treated  the  same  as  if  they  were  separate 
and  independent  enactments.''  National 
Bank  of  Commerce  f.  Cleveland,  156  Fed. 
251. 

.  6*.  Minis  v,  U.  S.,  15  Pet.  423,  10  U.  S. 
(L.  ed.)  791.  See,  generally,  as  to  per- 
manency of  provisions  in  appropriation 
acts,  §  5. 

7.  Interstate  Commerce  Commission  v, 
Baird,  194  U.  S.  25,  24  S.  Ct.  563,  48 
U.  S.   (L.  ed.)  860. 

8.  Allen  r.  U.  S.,  62  Fed.  577. 

9.  U.  S.  V.  Cook,  17  WaU.  177,  21  U.  S. 
(L.  ed.)  538.  See  also  21  Op.  Atty.- 
Gen.  597. 

10.  Bend  r.  Hoyt,  13  Pet.  271,  10  U.  S. 
(L.   ed.)    154.      For   applications   of   the 


rule,  see  Arnold  v.  U.  S.,  147  U.  S.  409, 
13  S.  Ct.  406,  37  U.  S.  (L.  ed.)  253; 
Equitable  L.  Assur.  8oc.  t.  Clements,  140 
U.  S.  226,  11  S.  Ct.  822,  35  V.  S.  (L.  ed.) 
497;  Adams  v.  Bancroft,  3  Sumn.  387,  1 
Fed.  Cas.  No.  44;  Thornton  r.  U.  S.,  27 
Ct.  CI.  342;  19  Op.  Atty.-Gen.  101. 

"  The  exception  of  a  particular  thing 
from  the  general  words  proves  that  in  the 
opinion  of  the  lawgiver  the  thing  excepted 
would  be  within  the  general  clause  had 
the  exception  not  been  made."  Per  Chief 
Justice  Marshall,  in  Brown  f.  Maryland, 
12  Wheat.  438,  6  U.  S.  (L.  ed.)  678^ 

"  If  another  exception  had  been  in- 
tended, it  would  have  been  expressed 
along  with  that  which  was  significantly 
declared."     In  re  Baumann,  96  Fed.  948. 

11.  See  I  129. 

12.  Carroll  v.  Carroll,  16  How.  282,  14 
U.  S.  (L.  ed.)  936. 

13.  U.  S.  t?.  Bashaw,  (C.  C.  A.)  50  Fed. 
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had  already  been  amended  or  which  was  for  any  reason  invalid.**  And 
an  unconstitutional  amendment  in  no  wise  affects  the  validity  of  the 
original  act.**  When  in  the  United  States  Revised  Statutes  there  is  found 
a  general  system  of  law  regulating  a  subject,  it  seems  that  subsequent 
legislation  by  Congress  on  the  same  subject  must  be  understood  as  enacted 
with  reference  to  that  system,  and  should  be  construed  as  a  part  of  it,  if 
it  can  be  so  construed ;  *®  and  this  is  the  general  rule  of  construction  of 
statutes  in  pari  materia.^'^  An  amendatory  statute  clearly  intended  as  a 
substitute  for  the  statute  amended  impliedly  repeals  provisions  omitted 
from  the  amendatory  statute.***  An  amendatory  act  usually  operates  only 
prospectively  from  the  time  of  its  enactment.*** 


VIII.    Termination  and  Revival  op  Statutes 
Suspension;  Expiration;  Express  Repeal 

134.  Suspension. — Where  an  act  is  repealed  and  simultaneously  the 
repealing  act  is  suspended  until  a  day  certain,  the  manifest  legislative 
intent  is  that  the  repeal  shall-  not  take  effect  until  the  day  named  and 
that  in  the  meanwhile  the  act  shall  remain  in  force.*®  Where  Congress 
by  joint  resolution  directed  that  the  execution  of  an  act  passed  by  the 
preceding  Congress  be  suspended  '*  until  the  further  order  of  Congress,'' 
and  Congress  made  no  **  further  order"  in  the  premises,  it  was  held 
that  the  act  was  suspended  and  would  remain  suspended  until  any  future 
Congress  should  dispose  of  the  matter.**  A  territorial  statute  providing 
for  the  punishment  of  the  crime  of  incest  was  not  repealed  by  the 
Edmunds-Tucker  Act  of  1887  relating  to  the  same  offense,  but  was  super- 
seded thereby,  and  when  the  territory  became  a  state  and  the  act  of 
Congress  ceased  to  operate,  the  territorial  statute  went  into  force  as  a 
law  of  the  state,  pursuant  to  the  provisions  of  the  state  constitution.** 

136.  Expiration. — ^When  an  act  expires  by  its  own  limitation  the  effect 
upon  past  transactions  is  the  same  as  if  it  were  repealed  at  .that  time.*" 


749.  See  also  U.  S.  v.  Keitd,  211  U.  S. 
370.  29  S.  Ct.  12a,  53  U.  S.  (L.  ed.)  230. 
If,  however,  the  amendment  is  patently 
declaratory  and  is  designed  only  to  make 
clear  the  legislative  intent  in  enacting  the 
original  statute,  it  will  not  be  construed 
to  alter  the  pre-existing  law.  Mosle  v, 
Bidwell,  (C.  C.  A.)   130  Fed.  334. 

14.  Columbia  Wire  CJo.  v.  Boyce,  (C. 
C.  A.)  104  Fed.  173;  Minnesota,  etc., 
Land^  etc.,  Co.  v.  Billings,  (C.  C.  A.) 
Ill  Fed.  972;  Heinze  t\  Butte,  etc.,  Con- 
sol.  Min.  Co.,  (C.  C.  A.)  107  Fed.  165; 
Beatrice  v.  Masslich,  (C.  C.  A.)  108  Fed. 
743. 

15.  Eberle  v,  Michigan,  232  U.  S.  700, 
34  S.  Ct.  464,  58  U.  S.  (L.  ed.)  803; 
U.  S.  V.  Wheeling,  etc.,  R.  Co.,  167  Fed. 
198. 

16.  U.  S.  V.  Sapinkow,  90  Fed.  664;  U. 
S.  V,  Jessup,  15  Fed.  792,  where  the  court 
s9id:  "If  subsequent  acts  are  to  be  in- 
terpreted as  having  been  passed  without 
reference  to  the  sections  of  the  Revised 
Statutes  regulating  the  same  subject,  the 
advantages  of  a  codification  of  the  lawa 


will  soon  be  lost,  and  the  purposes  of  the 
codification  defeated;  "  Robinson  v.  Balti- 
more, etc.,  R.  Co.,  222  U.  S.  506,  32  S. 
Ct.  114,  56  U.  S.  (L.  ed.)  288.  See  also 
U.  S.  V.  Chamberlin,  219  U.  S.  250,  31 
S.  Ct.  155,  65  U.  S.  (L.  ed.)  204,  reversing 
(C.  C.  A.)  156  Fed.  881;  U.  S.  t>.  Keitef, 
211  U.  S.  370,  29  S.  Ct.  123,  53  U.  S. 
(L.  ed.)  230;  Saxon ville  Mills  r.  Russell, 
116  U.  S.  13,  6  S.  Ct.  237,  29  U.  S.  (L.  ed.) 
554. 

17.  See  IS  61-66. 

18.  21  Op.  Atty.-G«n.  253.  See  also  U. 
S.  15.  Barr,  4  Sawy.  266,  24  Fed.  Cas.  No. 
14,527;  U.  S.  v.  Prentis,  182  Fed.  894; 
McDougald  v.  New  York,  etc.,  Ins.  Co., 
(C.  C.  A.)    146  Fed.  674. 

19.  16  Op.  Atty.-Gen.  259.  See,  gen- 
erally, §§  37-39. 

20.  Brown  t?.  Barry,  3  Dall.  365,  1  U.  S. 
(L.  ed.)   638. 

21.  U.  S.  V.  Stockslager,  129  U.  S.  470, 
9  S.  Ct.  382,  32  U.  S.  (L.  ed.)  785. 

22.  In  re  Nelson,  69  Fed.  712. 

23.  The  Irresistible,  7  Wheat.  552,  5 
U.   S.    (L.   ed.)    520;    U.   S.   v.   Boisdore, 
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Thus,  an  offense  against  a  temporary  penal  act  cannot  be  punished  after 
the  expiration  of  the  act,  unless  some  special  provision  be  made  therefor  by 
statute.^"  The  effect  of  repeals  is  elsewhere  considered  in  this  article,** 
as  also  the  effect  of  expiration  of  a  repealing  statute.*^ 

136.  Express  repeals. — ^Where  a  prior  act  is  incorporated  in  a  subse- 
quent one  in  terms  or  by  relation,  the  repeal  of  the  former  leaves  the  latter 
in  force,  unless  also  repealed  expressly  or  by  necessary  implication.*^ 
Thus,  where  a  section  of  the  United  States  Revised  Statutes  defined  an 
offense  and  affixed  thereto  the  penalties  **  prescribed  in  the  preceding 
section,'*  a  repeal  of  the  preceding  section  did  not  obliterate  the 
reference  made  in  the  other  section  nor  render  it  ineffectual.*®  Pew 
cases  have  arisen  in  the  federal  courts  touching  the  construction  of  express 
repealing  provisions  in  statutes.  Cases  relating  to  the  effect  of  repeals 
are  considered  in  another  section  of  this  article.**  Where  a  state  legis- 
lature was  accustomed  to  sit  twice  a  year,  the  first  session  being  alwa3rs 
styled  the  summer  session  and  the  other  the  winter  session,  and  the  laws 
of  both  sittings  were  published  in  separate  volumes  and  always  referred 
to  as  the  acts  of  the  different  sessions,  a  statute  repealing  all  laws  of  a 
specified  description  passed  at  the  ''  last  session  "  was  construed  to 
repeal  only  those  passed  at  the  immediately  preceding  winter  session.^^ 


Repeal  by  Implication 

137.  Bule  as  to  implied  repeal. —  The  settled  rule  is  that  repeals  by 
implication  are  not  favored,  and  will  not  be  held  to  exist  if  there  is  any 
other  reasonable  construction.**    To  repeal  a  statute  by  implication  there 


8  How.  121,  12  U.  S.  (L.  ed.)  1009; 
Moore  r.  U.  S.,  (C.  C.  A.)  85  Fed.  468. 
See  also  The  Reform,  3  Wall.  629,  18 
U.  S.  (L.  ed.)  105;  Yeaton  v.  U.  S.,  5 
Cranch  283,  3  U.  S.  (L.  ed.)  101;  Mc- 
Kulty  V.  Batty,  10  How.  78,  13  U.  S. 
(L.  ed.)   333.' 

24.  The  Irresistible,  7  Wheat.  652,  5 
U.  S.  (L.  ed.)  520;  U.  S.  v.  Ship  Helen, 
6  Cranch  203,  3  U.  S.   (L.  ed.)    199. 

25.  See  infra,  §§  148-155,  as  to  effect 
of  repeal. 

26.  See  infra,  §  158,  as  to  revival  by 
expiration  of  repealing  statute. 

27.  In  re  Heath,  144  U.  S.  93,  12  S. 
Ct.  615,  36  U.  S.   (L.  ed.)   358. 

28.  U.  S.   V.  Lackev,  99  Fed.   969. 

29.  See  §§  148-155,  as  to  effect  of 
repeal. 

80.  Matthews    v.    Murchison,    17    Fed. 

77a 

31.  Washington  v.  Miller,  235  U.  S. 
422,  35  S.  Ct.  119,  59  U.  S.  (L.  ed.)  295; 
Rainey  v.  Grace,  231  U.  S.  703,  34  S. 
Ct.  242,  58  U.  S.  (L.  ed.)  445;  Ex  p. 
Webb,  225  U.  S.  663,  32  S.  Ct.  769,  56 
U.  S.  (L.  ed.)  1248;  Texas,  etc.,  R.  Co. 
t\  Abilene  Cotton  Oil  Co.,  204  V.  S.  426, 
27  S.  Ct.  350,  61  U.  S.  (L.  ed.)  553; 
Gibson  r.  U.  S.,  194  U.  S.  182,  24  St.  Ct. 
613,  48  U'.  S.  (L.  ed.)  926  [affirming  38 
Ct.  CI.  752],  followed  in  Lowe  f.  U.  S., 
194  U.  S.  193,  24  6.  Ct.  617,  48  U.  S. 


(L.  ed.)  931;  Indiana  Mfg.  Co.  v.  Koehne, 
188  U.  S.  681,  23  S.  Ct.  452,  47  U.  S. 
(L.  ed.)  661;  McChord  t.  Louisville,  etc., 
R.  Co.,  183  U.  S.  483,  22  S.  Ct.  165, 
46  U.  S.  (L.  ed.)  289;  North  American 
Commercial  Co.  v,  U.  S.,  171  U.  S.  130, 
18  S.  Ct.  817,  43  U.  S.  (L.  ed.)  98;  U.  S. 
r.  Greathouse,  166  U.  S.  605,  17  S.  Ct. 
701,  41  U.  S.  (L.  ed.)  1130;  Ward  v. 
Race  Horse,  163  U.  S.  611,  16  S.  Ct. 
1076,  41  U.  S.  (L.  ed.)  244;  U.  S.  f. 
Healey,  160  U.  S.  146,  16  S.  Ct.  247, 
40  U.  8.  (L.  ed.)  369;  Frost  r.  Wenie, 
157  U.  S.  68,  15  S.  Ct.  532,  39  U.  S. 
(L.  ed.)  614;  Cope  v.  Cope,  137  U.  S. 
686,  11  S.  Ct.  222,  34  U.  S.  (L.  ed.)  832; 
Holden  i;.  Minnesota,  137  U.  S.  483,  11 
S.  Ct.  143,  34  U.  S.  (L.  ed.)  734;  U.  S. 
i*.  Langston,  118  U.  S.  393,  6  S.  Ct.  1185, 
30  U.  S.  (L.  ed.)  164;  Chew  Heong  v. 
U.  S.,  112  U.  S.  549,  6  S.  Ct.  255,  28 
U.  S.  (L.  ed.)  770;  Ex  p.  Crow  Dog,  109 
U.  S.  556,  3  S.  Ct.  396,  27  U.  S.  (L.  ed.) 
1030;  Red  Rook  v.  Henry,  106  U.  S.  601, 
1  S.  Ct.  434,  27  U.  S.  (L.  ed.)  251;  Wil- 
mot  V.  Mudge,  103  U.  S.  221,  26  U.  S. 
(L.  ed.)  536;  Mills  r.  Scott,  99  U.  S. 
25,  25  U.  S.  (L.  ed.)  294;  Barney  I?. 
Dolph,  97  U.  S.  656,  24  U.  S.  (L.  ed.) 
1063;  U.  S.  V.  Gillis,  96  U.  S.  416,  24 
IT.  S.  (L.  ed.)  603;  Wood  County  f. 
Lackawanna  Iron,  etc.,  Co.,  93  U.  S.  624, 
23  U.  S.   (L.  ed.)  989;  Osborn  t\  Nichol- 
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must  be  such  a  positive  repugnancy  between  the  provisions  of  the  new  law 
and  the  old  that  they  cannot  stand  together  or  be  consistently  reconciled  ;** 


Bon,  13  Wall.  662,  20  U.  S.  (L.  ed.)  689; 
U.  S.  V,  Tynen,  11  Wall.  92,  20  U.  S. 
(L.  ed.)  153;  The  Distilled  Spirits,  11 
Wan.  356,  20  U.  JS.  (L.  ed.)  167;  Ea;  p. 
Yerger,  8  Wall.  106,  19  U.  S.  (L.  ed.) 
332;  Furman  v,  Nichol,  8  Wall.  61,  19 
U.  S.  (L.  ed.)  370;  Galena  v.  Amy,  5 
Wall.  708,  18  U.  S.  (L.  ed.)  560;  The 
Reform,  3  Wall.  633,  18  U.  S.  (L.  ed.) 
105:  U.  S.  V.  Walker,  22  How.  311,  16 
U.  S.  (L.  ed.)  382;  Doolittle  v.  Bryan, 
14  How.  666,  14  U.  S.  (L.  ed.)  543; 
Nichols,  etc.,  Lumber  Co.  r.  U.  S.,  (C. 
C.  A.)  212  Fed.  588;  Allen  f.  Francisco 
Sugar  Co.,  (C.  C.  A.)  193  Fed.  825; 
United  States  Exp.  Co.  r.  Friedman,  (C. 
C.  A.)  191  Fed.  673;  City  Realty  Co.  v. 
S.  R.  H.  Robinson  Contracting  Co.,  183 
Fed.  176;  Mills  v.  Smith,  (C.  C.  A.)  177 
Fed.  652;  Southern  R.  Co.  v,  McNeill, 
155  Fed.  766;  U.  S.  t\  Chicago,  etc.,  R. 
Co.,  161  Fed.  84;  Bealmear  t\  Hutchins, 
134  Fed.  257;  U.  S.  v.  Jacobus,  (C.  C. 
A.)  96  Fed.  260;  Bailey  Liquor  Co.  v. 
Austin,  82  Fed.  788;  Goddard  v.  Mailler, 
80  Fed.  424;  Peck  v.  Elliott,  .(C.  C.  A.) 
79  Fed.  17;  The  J.  D.  Peters,  78  Fed. 
368;  Bernardin  v.  Northall,.  77  Fed.  852; 
In  re  Moore,  66  Fed.  949;  Gowen  v.  Her- 
ley,  (C.  C.  A.)  56  Fed.  979;  Central 
Trust  Co.  r.  Marietta,  etc.,  R.  Co.,  (C. 
C.  A.)  48  Fed.  874;  U.  S.  v.  Crawford, 
47  Fed.  561;  Gilchrist  v.  Helena,  etc.,  R. 
Co.,  47.  Fed.  595;  U.  S.  v.  Whitcomb 
Metallic  Bedstead  Co.,  45  Fed.  90;  Marine 
Ins.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  41  Fed. 
654;  U.  S.  V.  Mexican  Nat.  R.  Co.,  40 
Fed.  772;  Edwin  v.  U.  S.,  37  Fed.  470; 
Fisk  r.  Henarie,  35  Fed.  232;  Metropoli- 
tan Trust  Co.  V.  Pennsylvania,  etc.,  R.  Co., 
25  Fed.  762;  Stubblefield  v.  Menzies,  11 
Fed.  276;  RusseU  t?.  Worthington,  23  Fed. 
248;  Seavey  v.  Seymour,  3  Cliff.  453,  21 
Fed.  Cas.  No.  12,696;  U.  S.  r.  One  Case 
Hair  Pencils,  1  Paine  405,  27  Fed.  Cas. 
Ao.  15,024;  Hamlin  v,  Pettibone,  6  Biss. 
170,  11  Fed.  Cas.  No.  5,995;  Cooke  v. 
Ford,  2  Flipp.  22,  6  Fed.  Cas.  No.  3,173; 
U.  S.  V.  One  Hundred  Barrels  Spirits,  1 
Dill.  49,  27  Fed.  Cas.  No.  15,948;  St. 
Louis  Third  Nat.  Bank  v.  Harrison,  3 
McCrary  163;  Den  v.  Pine,  4  Wash.  696, 
29  Fed.  Cas.  No.  17,423;  Dennis  t\ 
Alachua  County,  3  Woods  688,  7  Fed. 
Cas.  No.  3,791;'  Gohen  v.  Texas  Pac.  R. 
Co.,  2  Woods  346,  10  Fed.  Cas.  No.  5,506; 
Langston  v.  U.  S.,  21  Ct.  CI.  13;  Win- 
chester's Case,  14  Ct.  CI.  13;  Hubbell's 
Case,  6  Ct.  CI.  56,  French's  Case,  16 
Ct.  CI.  419;  Milchrist  V.  U.  S.,  31  Ct. 
a.  403;  21  Op.  Atty.-Gen.  65  (Olney, 
1894);  19  Op.  Atty.-Gen.  430  (Miller, 
1889;  9  Op.  Atty.-Gen.  47  (Black, 
1857)  ;  3  Op.  Atty.-Gen.  (Butler,  1838) 
334. 
32.  U.  S.  V.  Greathouse,  166  U.  S.  605, 


17  S.  Ct.  701,  41  U.  S.  (L.  ed.)  1130; 
Smith  I?.  Townsend,  148  U.  S.  499,  13  S. 
Ct.  634,  37  U.  S.  (L.  ed.)  533;  Wash- 
ington, etc.,  R.  Co.  r.  Harmon,  147  U.  S. 
687,  13  S.  Ct.  657,  37  U.  S.  (L.  ed.)  284; 
Cope  V.  Cope,  137  U.  S.  686,  11  S.  Ct. 
222,  34  U.  S.  (L.  ed.)  832;  U.  S.  v, 
American  Bell  Telephone  Co.,  128  U.  S. 
315,  9  S.  Ct.  90,  32  U.  S.  (L.  ed.)  450; 
Lovejoy  V.  U.  S.,  128  U.  S.  171,  9  S.  Ct. 
67,  32  U.  S.  (L.  ed.)  389;  Chicago,  etc., 
R.  Co.  t\  U.  S.,  127  U.  S.  409,  8  S.  Ct. 
1194,  32  U.  S.  (L.  ed.)  180;  Siemens  v. 
Sellers,  123  U.  S.  285,  8  S.  Ct.  117,  31 
U.  S.  (L.  ed.)  163;  U.  S.  v.  Langston, 
118  U.  S.  393,  6  S.  Ct.  1185,  30  U.  S. 
(L.  ed.)  164;  Fussell  17.  Gregg,  113  U.  S. 
560,  6  S.  Ct.  631,  28  U.  S.  (L.  ed.)  993; 
Hess  V.  Reynolds,  113  U.  S.  73,  5  S.  Ct. 
377,  28  U.  S.  (L.  ed.)  927;  Chew  Heong 
V.  U.  S.,  112  U.  S.  649,  5  S.  Ct.  256,  28 
U.  S.  (L.  ed.)  770;  U.  S.  v,  Graham,  110 
U.  S.  219,  3  S.  Ct.  682,  28  U.  S.  (L.  ed.) 
126;  Savannah  v,  Kelly,  108  U.  S.  188, 
2  S.  Ct.  468,  27  U.  S,  (L.  ed.)  696; 
Louisiana  v.  Taylor,  105  U.  S.  459,  26 
U.  S.  (L.  ed.)  1133;  Venable  t\  Richards, 
106  U.  S.  636,  26  U.  S.  (L.  ed.)  1196; 
Clay  Coimty  v.  Savings  Soc,  104  U.  S. 
588,  26  U.  S.  (L.  ed.)  856;  U.  S.  v,  Tay- 
lor, 104  U.  S.  218,  26  U.  S.  (L.  ed.) 
721;  U.  S.  r.  Winchester,  99  U.  S.  375, 
25  U.  S.  (L.  ed.)  479;  Welch  f?.  Cook, 
97  U.  S.  541,  24  U.  S.  (L.  ed.)  1112; 
Arthur  v.  Homer,  96  U.  S.  140,  24  U.  S. 
(L.  ed.)  811;  U.  S.  v  Gillis,  95  U.  S. 
407,  24  U.  S.  (L.  ed.)  603;  Wood  County 
r.  Lackawanna  Iron,  etc.,  Co.,  93  U.  S. 
622,  23  U.  S.  (L.  ed.)  989;  Donovan  v. 
U.  S.,  23  Wall.  404,  23  U.  S.  (L.  ed.) 
104;  South  Carolina  v.  Stoll,  17  WaU. 
431,  21  U.  S.  (L.  ed.)  650;  The  Distilled 
Spirits,  11  Wall.  366,  20  U.  S.  (L.  ed.) 
167;  Henderson's  Tobacco,  11  Wall.  652, 
20   U.   S.    (L.   ed.)    235;    The  Protector, 

9  Wall.  690,  19  U.  S.  (L.  ed.)  812;  Eof  p. 
Yerger,  8  Wall.  105,  19  U.  S.  (L.  ed.) 
332;  Furman  v.  Nichol,  8  Wall.  44,  19 
U.  S.  (L.  ed.)  370;  Galena  i\  Amy,  6 
Wall.  705,  18  U.  S.  (L.  ed.)  560;  Phila- 
delphia V.  Collector,  5  WaU.  733,  18  U.  S. 
(L.  ed.)  614;  McCool  v.  Smith,  1  Black 
470,  17  U.  S.  (L.  ed.)  218;  Stuart  t?. 
Maxwell,  16  How.  150,  14  U.  S.  (L.  ed.) 
883;  Doolittle  t\  Bryan,  14  How.  563, 
14  U.  S.  (L.  ed.)  543;  Beals  v.  Hale,  4 
How.  51,  11  U.  S.  (L.  ed.)  866;  Aldridge 
r.  Williams,  3  How.  29,  11  U.  S.  (L.  ed.) 
469;  U.  S.  17.  Gear,  3  How.  131,  11  U.  S. 
(L.  ed.)  623;  Wood  v.  U.  S.,  16  Pet.  363, 

10  U.  S.  (L.  ed.)  987;  Wilcox  17.  Jack- 
son, 13  Pet.  614,  10  U.  S.  (L.  ed.)  264; 
Harford  v.  U.  S.,  8  Cranch  109,  3  U.  S. 
(L.  ed.)  504;  Soliss  f7.  General  Electric 
Co.,  (C.  C.  A.)  213  Fed.  204;  Nichols, 
etc..  Lumber  Co.  17.  U.  S.,  (C.  0-  A.)  212 
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or  the  later  statute  must  contain  negative  words,*®  or  cover  the  whole 
ground  occupied  by  the  earlier  and  be  clearly  intended  as  a  substitute  for 
it.*^  **  It  is  so  easy  for  the  legislature,  in  making  one  law,  to  say  that 
another  law  on  the  same  subject  is  repealed,  and  when  it  is  meant  it  is  so 
likely  to  be  said,  that  we  never  presume  it  when  it  is  not  said,  unless  the 
two  laws  are  in  such  palpable  conflict  that  both  cannot  be  executed.**^ 
Unless  the  repugnancy  between  the  subsequent  and  prior  statutes  is  so 
absolute  and  palpable  as  to  be  recognized  at  once,  without  the  aid  of 
ingenious  argument,  it  should  be  assumed  that  the  legislative  department 


Fed.  688;  Marks  v.  U.  S.,  (C.  C.  A.)  196 
Fed.  476;  Great  Northern,  etc.,  E.  Co. 
v.  U.  S.,  (C.  C.  A.)  155  Fed.  945, 
affirmed  208  U.  S.  452,  28  S.  Ct.  313, 
52  U.  S.  (L.  ed.)  567;  Aultman,  etc., 
Co.  V,  Brumfield,  102  Fed.  7;  Barber 
County  V.  Savings  Soc,  (C.  C.  A.)  101 
Fed.  767;  U.  S.  v.  Lackey,  99  Fed,  952; 
Pratt  County  r.  Savings  Soc,  (C.  C.  A.) 
90  Fed.  236;  Bailey  Liquor  Co.  v.  Austin, 
82  Fed.  786;  Ckxldard  r.  Mailler,  80  Fed. 
424;  Peck  v.  Elliott,  (C.  C.  A.)  79  Fed. 
17;  The  J.  D.  Peters,  78  Fed.  372;  Ber- 
nardin  v.  Northall,  77  Fed.  852;  In  re 
Secretary  of  Treasury,  71  Fed.  510;  In  re 
Race  Horse,  70  Fed.  611;  Smith  v.  Atchi- 
son, etc.,  R,  Co.,  64  Fed.  277;  U.  S.  r. 
Reed,  (C.  C  A.)  61  Fed.  416;  U.  S.  v. 
Mexican  Nat.  R.  Co.,  40  Fed.  772;  Bell 
y.  U.  S.,  35  Fed.  889;  Babcock  i\  U.  S., 
34  Fed.  875;  Fidelity  Trust  Co.  t?.  Gill 
Car  Co.,  25  Fed.  737;  Melendy  t>.  Currier, 
22  Fed.  129;  Stubblefield  v,  Menzies,  11 
Fed.  275;  U.  S.  t'.  Dowdell,  8  Fed.  881; 
McGlinchy  i?.  U.  S.,  4  Cliff.  320,  16  Fed. 
Cas.  No.  8,803;  U.  S.  v.  One  Hundred 
Barrels  Spirits,  2  Abb.  318,  27  Fed.  Cas. 
No.  15,948;  Lottimer  v>  Lawrence,  1 
Blatchf.  613,  15  Fed.  Cas.  No.  8,521; 
Cooke  17.  Ford,  2  Flipp.  22,  6  Fed.  Cas. 
No.   3,173;   The  Ship  Argo,   1   GaU.   151, 

1  Fed.  Gas.  No.  516;   Harden  t*.  Gordon, 

2  Mason  551,  11  Fed.  Cas.  No.  6,047; 
8t.  Louis  Third  Nat.  Bank  v.  Harrison, 

3  McCrary  164;  Aspden's  Estate,  2  Wall. 
Jr.  368,  2  Fed.  Cas.  No.  589;  Dennis  t\ 
Alachua  County,  3  Woods  688,  7  Fed. 
Cas.  No.  3,791 ;  Den  f.  Pine,  4  Wash.  695, 
29  Fed.  Cas.  No.  17,423;  U.  S.  v.  The 
Cuba,  2  Hughes  491,  25  Fed.  Cas.  No. 
14,898;  U.  S.  v.  10,000  Cigars,  Woolw. 
123,  28  Fed.  Cas.  No.  16,451;  In  re  Mc- 
ConneU,  10  Phila.  (Pa.)  287,  31  Leg.  Int. 
61,  15  Fed.  Cas.  No.  8,712;  Cote's  Case, 
3  Ct.  CI.  69;  Winchester's  Case,  14  Ct. 
CI.  13;  Spofford  v.  U.  S.,  32  Ct.  CI.  458; 
Wilcox's  Case,  12  Ct.  CI.  502;  21  Op. 
Atty.'Gen.  597  (McKenna,  1897);  21  Op. 
Atty.-Gen.  119  (Olney,  1895);  21  Op. 
Atty.-Gen.  204  (Harmon,  1895)  ;  16  Op. 
Atty.-Gen.  549  (Phillips);  2  Op.  Atty.- 
Gen.  1«8  (Wirt,  1828);  19  Op.  Atty.- 
Gen.  430  (Miller,  1889) ;  15  Op.  Atty.- 
(4en.  326;  6  Op.  Atty.-Gen.  326 

38.  This  alternative,  viz.,  that  in  order 
to  operate  as  an  implied  repeal  the  later 


statute  must  be  affirmatively  repugnant 
to  the  earlier,  or  contain  negative  words, 
is  the  form  in  which  the  rule  is  commonly 
stated,  as  will  appear  in  some  of  the 
cases  cited  in  the  preceding  note.  But, 
in  London  i?.  Reg.,  13  Q.  B.  33,  66  E.  C. 
L.  33,  quoted  with  approval  in  Rogers  v. 
Nashville,  etc.,  R.  Co.,  (C.  C.  A.)  91  Fed. 
322,  Baron  Alderson  said:  "The  words 
*  negative '  and  '  affirmative  *  statutes 
mean  nothing.  The  question  is  whether 
they  are  repugnant  or  not  to  that  which 
before  existed.  That  may  more  easily  be 
shown  when  the  statute  is  negative  than 
when  it  is  affirmative,  but  the  question  is 
the  same." 

34.  If  tlie  later  act  not  repugnant  to 
the  earlier  and  containing  no  negative 
words  is  not  clearly  inten'ied  to  cover 
the  whole  ground  of  the  earlier,  there  is 
no  implied  repeal.  U.  S.  f.  New  York, 
160  U.  S.  598,  16  S.  Ct.  402,  40  U.  S. 
(L.  ed.)  551;  Frost  t\  Wenie,  157  U.  S. 
46,  15  S.  Ct.  532,  39  U.  S.  (L.  ed.)  614; 
Red  Rock  v.  Henry,  106  U.  S.  601,  1  S. 
Ct.  434,  27  U.  S.  (L.  ed.)  251;  Edging- 
ton  V.  U.  S.,  164  U.  S.  361,  17  S.  Ct.  72. 
41  U.  S.  (L.  ed.)  467;  Savannah  i\  Kelly, 
108  U.  S.  184,  2  S.  Ct.  468,  27  U.  S.  (L. 
ed.)  696;  Henderson's  Tobacco,  11  \\^aU. 
652,  20  U.  S.  (L.  ed.)   235. 

"  A  second  law  on  the  same  subject 
does  not  repeal  a  formei  one  without  a 
repealing  clause  or  negative  words,  unless 
so  clearly  repugnant  as  to  implv  a  nega- 
tive." Reals  V.  Hale,  4  How.  53^^  11  U.  S. 
(L.  ed.)    865. 

"  Where  two  statutes  cover,  in  whole 
or  in  part,  the  same  matter,  and  are  not 
absolutely  irreconcilable,  the  duty  of  the 
court  —  no  purpose  to  repeal  being  clearly 
expressed  or  indicated  —  is,  if  possible,  to 
give  effect  to  both.  In  other  words,  it 
must  not  be  supposed  that  the  legislature 
intended  by  later  statute  to  repeal  a  prior 
one  on  the  same  subject,  unless  the  last 
statute  is  so  broad  in  its  terms  and  so 
clear  and  explicit  in  its  words  as  to  show 
that  it  was  intended  to  cover  the  whole 
subject,  and  therefore  to  displace  the 
prior  statute."  Per  Justice  Harlan;  in 
Frost  r.  Wenie,  157  U.  S.  58,  15  S.  Ct. 
632,  39  U.  S.    (L.  ed.)    614. 

35.  Per  Atty.-Gen.  Black,  in  9  Op. 
Atty.-Gen.  47. 
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intended  both  statutes  to  stand.®*  Repugnancy  in  principle  merely  is  not 
enough  to  work  a  repeal.®'^  Where  a  statute  would  still  be  consistent  and 
harmonious  if  the  provisions  of  a  later  statute  were  incorporated  therein, 
it  is  evidently  not  repealed  by  the  later  statute.^*® 

138.  Presumptions,  tests  and  manifestation  of  intent. —  It  would  be 
extremely  difficult  to  adjudge  irreconcilable  conflict  between  two  acts 
passed  on  the  same  day  or  with  only  a  few  days  between  them ;  the  pre- 
sumption is  very  strong  against  so  sudden  a  change  or  revolution  of  the 
minds  of  the  legislators.'*®  Where  a  repeal,  if  admitted,  would  operate  to 
the  prejudice  of  the  government,  the  supposed  repugnancy  ought  to  be 
clear  and  controlling  before  it  can  be  held  to  have  that  effect.*®  This 
principle  was  applied  where  such  repeal  would  operate  to  reopen  accounts 
at  the  treasury  department  long  since  settled  and  closed.*^  The  right  of 
the  government  to  examine  a  claimant  before  trial  and  withhold  or  use 
his  deposition  is  a  statutory  prerogative  which  is  not  taken  away  by  a 
subsequent  statute,  except  by  special  and  particular  words.**  A  long- 
established  policy  of  the  government  can  scarcely  be  held  to  have  been 
abrogated  by  an  implied  repeal  of  statutes  enacted  in  furtherance  of  that 
policy.**  Thus,  the  court  declared  it  most  unreasonable  to  suppose  that 
Congress  intended,  by  doubtful  inference,  to  repeal  salutary  provisions 
in  a  very  early  statute  which,  in  numerous  enactments,  it  had  cautiously 
preserved.**  In  the  absence  of  specific  language  so  providing  a  statute 
will  not  be  construed  to  end  the  government's  right  to  prosecute  for  an 
offense  on  account  of  the  grand  jury's  delay  in  returning  an  indictment 
when  the  adoption  of  that  construction  would  work  a  radical  change  in 
the  existing  law.**  The  purpose  of  Congress  to  embody  in  a  private  act 
a  repeal,  suspension,  or  change  of  a  public  law  must  clearly  appear.** 
Courts  are  especially  averse  to  an  implied  repeal  that  may  have  the  effect 
of  unsettling  titles  to  land.*''  Where  an  act  expressly  provides  that  desig- 
nated portions  of  a  prior  act  shall  not  affect  its  provisions,  it  cannot  be 
held  tliat  the  prior  act  is  otherwise  repealed  or  modified.*®  Where  a 
statute  expressly  repeals  so  much  of  an  earlier  statute  as  is  inconsistent 


86.  Per  Harlan,  J.,  in  U.  S.  v.  Cook 
County  Nat.  Bank,  0  Biss.  60,  25  Fed. 
Gas.  No.  14,853. 

"  The  repeal  of  a  law  by  implication 
and  construction  of  a  subsequent  law 
should  be  so  clear  as  to  leave  no  reason- 
able doubt  that  such  was  the  intention 
of  the  legislature;  it  should  be  as  certain 
as  an  express  repeal.  It  should  not  be 
deduced  by  an  ingenious  course  of  argu- 
ment, but  should  appear  at  once.  It  can 
seldom  be  satisfactory  to  arrive  at  this 
conrlusion  by  taking  &  phrase  from  one 
section  of  the  subsequent  act  and  putting 
it  into  another  section,  where  the  legis- 
lature had  not  put  it.  The  general  pre- 
sumption is  that  if  a  repeal  was  intended, 
it  would  have  been  expressly  declared; 
and  such  is  the  usual  practice  of  legis- 
lation." Per  Hopkinson,  J.,  in  U.  S.  V. 
Twenty-Five  Cases  Cloths,  Crabbe  570,  28 
Fed.  Cas.  No.  16,583. 

87.  Peck  r.  Elliott,  (C.  C.  A.)  79  Fed. 
17. 

88.  Goddard  v.  Mailler,  80  Fed.  424. 

1  F.  S.  A.— 11 


89.  21  Op.  Atty.-Gen.  697  (McKenna, 
1897);  Stubbleiield  v.  Menzies,  11  Fed. 
275. 

40.  The  Reform,  3  Wall.  633,  18  U.  S. 
(L.  ed.)  105.  See  also  Title  Guaranty, 
etc.,  Co.  r.  Guarantee  Title,  etc.,  Co., 
(C.  C.  A.)  174  Fed.  385.  And  see  §  28 
as  to  constructions  prejudicial  to  the 
government. 

41.  U.  S.  V.  Walker,  22  How.  311,  16 
U.  S.   (L.  ed.)  382. 

42.  Truitt  r.  U.  S.,  30  Ct.  CI.  19. 

48.  U.  S.  V.  Munday,  222  U.  S.  176,  32 
S.  Ct.  53,  66  U.  S.  (L.  ed.)  149;  U.  S. 
V,  Cook  County  Nat.  Bank,  9  Biss.  61, 
25  Fed.  Cas.  No.  14,853. 

44.  Fussell  v.  Gregg,  113  U.  S.  665,  5 
S.  Ct.  631,  28  U.  S.   (L.  ed.)   993. 

45.  U.  S.  V,  Cadarr,  197  U.  S.  475,  25 
S.  Ct.  487,  49  U.  S.   (L.  ed.)   842. 

46.  Hubbeirs  Case,  6  Ct.  CI.  56. 

47.  Doolittle  17.  Bryan,  14  How.  667, 
14  U.  S.   (L.  ed.)  643. 

48.  Pratt  County  v.  Savings  Soc.,  (C. 
C.  A.)   90  Fed.  237. 
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therewith,  it  evinces  a  clear  legislative  intent  that  the  earlier  statute 
shall  stand  in  respect  of  its  other  provisions."*^  Where  an  act  of  Congress 
expressly  designates  certain  sections  of  the  Revised  Statutes,*^  or  a  state 
statute  certain  sections  of  the  state  code,**  as  repealed  or  supplied  thereby, 
it  may  be  presumed  that  no  other  sections  are  repealed.  Express  reference 
in  one  statute  to  another  in  pari  materia  is  a  significant  indication  that 
the  repeal  of  the  latter  was  not  intended.*^*  Where  Congress  attempts  by 
legislation  to  harmonize  an  earlier  law  with  a  still  earlier  treaty,  the  fact 
indicates  that  Congress  believed  that  the  law  impliedly  repealed  the  treaty 
to  some  extent.*^®  And  the  enactment  of  statutes  for  the  purpose  of 
removing  certain  statutory  restrictions  imports  a  legislative  understanding 
that  those  restrictions  were  not  removed  by  earlier  acts.*^  Express  repeal 
of  a  statute  is  perhaps  some  evidence  that  it  was  not  impliedly  repealed 
by  previous  legislation.*^*^ 

139.  Effect  of  general  repealing  clause. — ^Where  a  statute  repeals  '^  all 
acts  and  parts  of  acts  inconsistent  with  "  its  provisions,  it  is  quite  inad- 
missible to  engraft  upon  this  express  declaration  of  legislative  intent  an 
implication  of  more  extensive  repeal.*^^  Such  repealing  clauses  are  merely 
declaratory  of  the  general  principle  that  absolutely  irreconcilable  provi- 
sions in  prior  statutes  are  repealed  by  implication.*'^  Indeed,  the  common 
formula  in  a  repealing  clause  that  '^  all  acts  and  parts  of  acts  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed  ' '  implies  very  strongly 
that  there  may  be  acts  on  the  same  subject  which  are  not  thereby 
repealed.*®  But  an  act  repealing  *'  all  laws  and  parts  of  laws  that  come 
within  the  meaning  and  purview  of  this  act  "  repeals  former  acts  upon 
the  same  subject,  though  the  latter  are  reconcilable  with  the  former.*® 
Where  the  repealing  clause  in  an  unconstitutional  statute  repeals  all  incon- 
sistent acts,  the  repealing  clause  is  to  stand  and  have  effect,  notwithstand- 
ing the  invalidity  of  the  rest.^ 


48.  Hanrick  t\  Patrick,  119  U.  S.  156, 
7  S.  Ct.  147,  30  U.  S.  (L.  ed.)  396. 

SO.  Robinson  v.  Baltimore,  etc.,  K.  Co., 
222  U.  S,  506,  32  S.  Ct.  114,  66  U.  S. 
(L.  ed.)  288;  U.  S.  v.  Barber,  (C.  C.  A.) 
74  Fed.  487;  North  American  Trading, 
etc.,  Co.  V.  Smith,   (C.  C.  A.)   93  Fed.  9. 

5i.  Meese  v.  Northern  Pac.  R.  Co.,  (C. 
C.  A.)   211  Fed.  254. 

52.  Hannum  v.  U.  S.,  226  U.  S.  436,  33 
S.  Ct.  172,  57  U.  S.    (L.  ed.)    287. 

53.  Ropes  V.  Clinch,  8  Blatchf.  313,  20 
Fed.  Cas.  No.  12,041. 

54.  Taylor  v.  Parker,  235  U.  S.  42,  35 
S.  Ct.  22,  69  U.  S.  (L.  ed.)121. 

55.  Cape  Girardeau  County  Ct.  f.  Hill, 
118  U.  S.  72,  6  S.  Ct.  951,  30  U.  S.  (L. 
ed.)    73. 

56.  Ilenderson's  Tobacco,  11  Wall.  656, 
20  U.  S.  (L.  ed.)  235;  Holden  r.  Minne- 
sota, 137  U.  S.  483,  11  S.  Ct.  143,  34 
V.  S.  (L.  ed.)  734;  Hamlin  v.  Pettibone, 
6  Bisa.  170,  11  Fed.  Cas.  No.  5,996;  Great 
Northern  R.  Co.  v.  U.  S.,  (C.  C.  A.)  155 
Fed.  945,  affirmed  208  U.  S.  452,  28  S. 
Ct.  313,  52  U.  S.  (L.  ed.)  667.  See  also 
Daviess  r.  Fairbairn,  3  How.  649,  11  U. 
S.    (L.   ed.)    760 

57.  U.  S.  V,  Irwin,  6  McLean  180,  26 


Fed.  Cas.  No.  1«),445;  Great  Northern 
R.  Co.  V.  U.  S.,  (C.  C.  A.)  156  Fed.  946, 
affirmed  208  U.  S.  452,  28  S.  Ct,  313, 
62  U.  S.  (L.  ed.)  567. 

"A  clear  repealing  clause  •  •  •  ex- 
pressly repealing  all  inconsistent  provi- 
sions of  previous  statutes,  often  introduced 
at  the  close  of  legislative  enactments,  is 
not  necessary  to  give  effect  to  the  other- 
wise expressed  intention  of  the  legislature. 
It  may  intensify  or  emphasize  that  inten- 
tion, but  it  is  not  required  to  give  force 
and  effect."  Per  Chief  Justice  Richardson, 
in  Fisher's  Case,  15  Ct.  CI.  328. 

58.  Hess  t;.  Revnolds,  113  U.  S.  79,  5 
S.  Ct.  377,  28  U."  S.  ( L.  ed. )  927,  where 
Justice  Miller  also  said:  ''The  usual 
formula  of  a  repealing  clause  intended  to 
be  universal  is  that  all  acts  on  that  sub- 
ject, or  all  acts  coming  within  its  pur- 
view, are  repealed,  or  the  acts  intended  to 
be  repealed  are  named  or  specifically  re- 
ferred to."  See  also  Whelan  v.  New  York, 
etc.,  R.  Co.,  35  Fed.  853. 

59.  Ogden    v.    Witherspoon,    2    Hayw. 
(N.  C.)  227,  18  Fed.  Cas.  No.  10,461. 

60.  Harvey  v.  Com.,  20  Fed.  417,  guot- 
ing  Oooley  on  Const.  Lim.   (3d  ed.)   180. 
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140.  Statutes  relating  to  different  subjects. — "  It  may  be  doubted 
whether  a  statute  relating  to  one  subject  can  be  construed  to  repeal  by 
implication  a  prior  statute  relating  entirely  to  another  subject. "  ®^  A 
statute  declaring  a  forfeiture  of  goods  imported  contrary  to  law  cannot 
be  inconsistent  with  a  purely  criminal  statute  which  deals  only  with  the 
person  of  the  offender.®* 

141.  Cumulative  or  auxiliary  statutes. — ^An  earlier  act  will  not  be 
repealed  by  a  later  act  merely  because  the  latter  repeats  some  of  the  pro- 
visions of  the  former,  and  omits  others  or  adds  new  provisions.  In  such 
cases  there  is  an  implied  repeal  only  where  it  plainly  appears  that  the  last 
act  was  intended  as  a  substitute  for  the  first.®^  A  statute  obviating  the 
future  application  of  a  prior  act  conferring  jurisdiction  on  a  particular 
court  does  not  operate  as  a  repeal  of  the  prior  act  and  has  no  effect  on 
jurisdiction  already  acquired  thereunder.**  An  act  conferring  jurisdic- 
tion over  a  certain  class  of  actions  upon  one  court  is  not  repealed  by  a 
subsequent  act  conferring  like  jurisdiction  upon  another  court;  the  effect 
of  the  later  act  is  simply  to  confer  concurrent  jurisdiction.®*  The  pro- 
vision of  a  new  and  more  convenient  mode  of  exercising  an  appellate  juris- 
diction does  not  necessarily  take  away  the  old.®®  The  presumption  against 
implied  repeals  is  of  great  cogency  where  it  is  sought  to  abrogate  pro- 
visions concerning  the  revenue  and  its  collection  by  later  laws  on  the  same 
subject.®''  It  is  a  very  common  thing  for  cumulative  remedies  to  be  thus 
provided  in  the  revenue  laws,®®  and  "  the  more  natural  if  not  the  neces- 
sary inference  in  all  such  cases  is  that  the  legislature  intended  the  new 
law  to  be  auxiliary  to  and  in  aid  of  the  purposes  of  the  old  law,  even 
when  some  of  the  cases  provided  for  may  be  equally  within  the  reach  of 
each."®®  A  statute  authorizing  an  acknowledgment  to  be  taken  before 
a  mayor  or  a  justice  is  not  repealed  as  to  acknowledgments  before  a  mayor 
by  a  later  statute  authorizing  such  acknowledgments  to  be  taken  by  a 

61.  Per  strong,  J.,  in  U.  S.  v,  GiUi»,  65.  Gowen  v,  Harley,  (CCA.)  56  Fed. 
96  U.  S.  416,  24  U.  S.  (L.  ed.)  603.  See  978,  ciiing  Fidelity  Trust  Ck).  f.  GiU  Car 
also  the  J.  D.  Peters,  78  Fed.  373;  U.  S.  Co.,  25  Fed.  737,  and  In  re  Opening  of 
r.    Mexican    Xat.    R.    Co.,    40   Fed.    773;  Twenty-Eighth  St.,  102  Pa.  St.  140. 

U.  S.  V,  Claflin,  97  U.  S.  552,  24  U.  S.  «  Where  an  act  of  Parliament  made  an 

(L.  ed.)    1082.  offense  punishable  at  the  Quarter  Sessions 

62.  U.  S.  t?.  A  Lot  of  Jewelry,  etc.,  59      and  another  passed  making  it  punishable 

F®^'  ^5?*.  X      -n    r^  TT    o     1CV7      **  *^®  Assizes,  without  any  words  of  re- 

63.  Chicago,  etc.,  R.  Co.  r.  U.  fe.,  1Z7      peal,   it   was  held   that  you  may  indict 

Va^'  i?^'  f,^-  ^''  ^^^t«  i^'  oni^\?r-  '  under  either,  or  at  either  court."  Foster's 

180;  The  Menommie,  36  Fed.  202;  Win-  ^^^^^^  ^^  ^oke  63,  quoted  in  Beals  v.  Hale, 

Chester  s  Case,  14  Ct.  CI    13  4  How.  53,  11  U.  S.  (L.  ed.)  860. 

Where  an  act  provided  that  mortgages  ^^   ^^       y            g  ^^^   ^^    ^g  ^  g 

executed   after   a  certain   date   **may  be  (l   ed  )   332 

registered  "  in  the  county  where  the  lands  '^^   Fabbri'i..  Murphy,  96  U.  S.  196,  24 

he    and  a  later  act  provided  that  they  ^   g      l.  ed.)  468. 

"shaU  be  recorded"  m  the  registry  of  the  ^^    ^.     Ti\U\u^  Gr.?^Ua    n  Woii    Q^a    . 

city,  if  the  lands  lie  within   its*  limits,  .^^^r^    ?t^^  ^?7   I'm-  ^t"\^^^'  * 

«th4se  provisions,"  said  the  court,  "may  ^0  U.  S.    (L.  ed.)    167    holding  that  an 

stand  well  together,  upholding  under  one  act  providing  for  the  forfeiture,  of  "all 

act  recording   of  mortgages   in   the   city  ^"^^^  wares,"  etc.,  if  found  m  possession 

registry  as  good  in  all  cases  of  property  of   any  peraon   in  fraud  of  the   internal 

situated  there;  and  under  the  otber,  up-  revenue    laws    is    applicable    to    distilled 

holding   a   record    of   mortgages   of   like  spirits,  notwithstanding  the  forfeiture  of 

lands  ui  the  county  registry  as  also  good  spiriU  is  provided  for  in  later  acts, 

whenever  anv  persons  prefer  to  resort  to  69.  Per  Justice  Story,  in  Wood  r.  U.  S., 

that.''    Beals  t?.  Hale,  4  How.  63,  11  U.  S.  16  Pet.  363,  10  U.  S.    (L.  ed.)    987.     To 

(L    ed.)    865.                                   '  the    same   effect    see   Saxonville   Mills   f. 

64.  Hendrix  v,  U.  S.,  219  U.  S.  79,  M  Russell,  116  U.  S.  21,  6  S.  Ct.  237,  29 
8.  Ct.  193,  66  U.  S.  (L.  ed.)   102.  U.  S.    (L.  ed.)    554;   Movius  v.  Arthur, 
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commissioned  justice;  the  two  provisions  will  stand  together,  the  latter  as 
cumulative  of  the  former.''® 

142.  Special  and  general  statutes  on  same  subject. —  It  is  a  well- 
established  rule  that  general  and  specific  provisions  in  apparent  contra- 
diction, whether  in  the  same  or  different  statutes,  and  without  regard  to 
priority  of  enactment,  may  subsist  together,  the  specific  qualifying  and 
supplying  exceptions  to  the  general.''*  **  Where  there  are  two  statutes, 
the  earlier  special  and  the  later  general  —  the  terms  of  the  general  broad 
enough  to  include  the  matter  provided  for  in  the  special  —  the  fact  that 
the  one  is  special  and  the  other  is  general  creates  a  presumption  that  the 
special  is  to  be  considered  as  remaining  an  exception  to  the  general,  unless 
a  repeal  is  expressly  named,  or  unless  the  provisions  of  the  general  are 
manifestly  inconsistent  with  those  of  the  special. ' '  ^*     This  principle  is 


95  U.  S.  146,  24  U.  S.  (L.  ed.)  420;  U.  S. 
V,  Sixty-Seven  Packages  Dry  Goods,  17 
How.  85,  16  U.  S.  (L.  ed.)  64;  U.  S.  t?. 
The  Cuba,  2  Hughes  491,  25  Fed.  Cas. 
Xo.  14,898 ;  Anglo-California  Bank  v.  Sec- 
retary of  Treasury,  (C.  C.  A.)  76  Fed. 
753;  U.  S.  t?.  Ortega,  66  Fed.  716;  In  re 
Secretary  of  Treasury,  71  Fed.  510;  Rev- 
enue Cutter  No.  1,  Brown  Adm.  94,  20 
Fed.  Cas.  No.  11,713;  U.  S.  v.  One  Hun- 
dred Barrels  Spirits,  2  Abb.  305,  27  Fed. 
Cas.  No.  16,948.  See  also  Stockwell  v. 
U.  S.,  13  Wall.  531,  20  U.  S.  (L.  ed.)  491, 
which,  however,  was  doubted  or  dis- 
approved in  U.  S.  V,  Claflin,  97  U.  S.  660, 
24  U.  S.   (L.  ed.)    1082. 

70.  Daviess  v.  Fairbairn,  3  How.  636, 
11  U.  S.    (L.  ed.)    760. 

71.  Townsend  v.  Little,  109  U.  S.  604, 
3  S.  Ct.  357,  27  Fed.  Cas.  No.  1,012,  hold- 
ing that  under  a  special  statute  directing 
that  deeds  of  certain  property  should  be 
executed  "  by  the  mayor  of  the  city  or 
town  under  seal  of  the  corporation,"  a 
deed  thus  executed  but  not  witnessed  was 
valid,  although  a  general  law  in  force  at 
the  time  of  its  execution  required  deeds 
to  be  witnessed.  To  the  same  effect  see 
U.  S.  r.  Matthews,  173  U.  S.  387,  19  S.  Ct. 
413,  43  U.  S.  (L.  ed.)  740;  Cook  County 
Nat.  Bank  r.  U.  S.,  107  U.  S.  445,  2 
S.  Ct.  561,  27  U.  S.  (L.  ed.)  537;  Mer- 
chant V.  Lewis,  1  Bond  172,  17  Fed.  Cas. 
No.  9,437;  Partee  t?.  St  Louis,  etc.,  R. 
Co.,  (C.  C.  A.)  204  Fed.  970;  Priddy  v, 
Thompson,  (C.  C.  A.)  204  Fed.  955;  Hem- 
mer  t\  U.  S.,  (C.  C.  A.)  204  Fed.  898; 
Jackson  v.  Chicago  R.  Co.,  (C.  C.  A.)  78 
Fed.  432;  Christie  Street  Commission  Co. 
V.  U.  S.,  (C.  C.  A.)  136  Fed.  326;  George 
V.  Wallace,  (C.  C.  A.)  136  Fed.  286; 
Guthrie  v.  Sparks,  (C.  C.  A.)  131  Fed. 
443;  The  New  York,  (C.  C.  A.)  108  Fed. 
110;  Commercial  Bank  r.  Sandford,  103 
Fed.  98;  Ripon  Knitting  Works  v. 
Schreiber,  101  Fed.  816;  Seward  County 
V.  MtntL  L.  Ins.  Co.,  (C.  C.  A.)  90  Fed. 
222;  In  re  Mason,  85  Fed.  145;  Magone 
V.  King,  (C.  C.  A.)  61  Fed.  526;  Marine 
Ins.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  41  Fed. 
643;  Babcock  v,  U.  S.,  34  Fed.  873;  U.  S. 


t?.  10,000  Cigars,  Woolw.  123,  25  Fed.  Cas. 
No.  14,793;  Sams  V,  U.  S.,  27  Ct.  CI.  266; 
15  Op.  Atty.-Gen.  629  (PhUlips,  1876). 

See  §§35  and  36  as  to  the  construction 
of  general  and  special  provisions  in  the 
same  act. 

72.  Per  Justice  Brown,  in  Rodgers  v. 
U.  S.,  185  U.  S.  83,  22  S.  Ct.  583,  46  U.  S. 
(L.  ed.)  816,  citing  Ex  p  Crow  Dog,  109 
U.  S.  566,  3  S.  Ct.  396,  27  U.  S.  (L.  ed.) 
1030,  where  the  court  said :  "  The  rule  is, 
generaUa  apecuUihiiS  non  derogant,  'The 
general  principle  to  be  applied,'  said 
Bovill,  C.  J.,  in  Thorpe  v.  Adams,  L.  R.  6 
C.  P.  136,  *  to  the  construction  of  acts  of 
Parliament  is  that  a  general  act  is  not  to 
be  construed  to  repeal  a  previous  particu 
lar  act,  unless  there  is  some  express  ref- 
erence to  the  previous  legislation  on  tht 
subject,  or  unless  there  is  a  necessary  in- 
consistency in  the  two  acts  standing 
together.'  'And  the  reason  is,'  said  Wood, 
V.  C,  in  Fitzgerald  v.  Champnevs,  2 
Johns.  A  H.  54,  30  L.  J.  Ch.  777,  '*  that 
the  legislature,  having  had  its  attention 
directed  to  a  special  subject,  and  having 
observed  all  the  circumstances  of  the  case 
and  provided  for  them,  does  not  intend 
by  a  general  enactment  afterwards  to 
derogate  from  its  own  act  when  it  makes 
no  special  mention  of  its  intention  so 
to  do.' "  To  same  effect,  Washington  t". 
Miller,  235  U.  S.  422,  35  S.  Ct.  119,  69 
U.  S.  (L.  ed.)  296;  Eastern  Extension, 
etc.,  Tel.  Co.  t?.  U.  S.,  231  U.  S.  326,  34 
S.  Ct.  57,  58  U.  S.  (L.  ed.)  260;  Ew  p. 
U.  S.,  226  U.  S.  420,  33  S.  Ct.  170,  57 
U.  S.  (L.  ed.)  281;  U.  S.  v.  Nix,  189  U.  S. 
199,  23  S.  Ct.  495,  47  U.  S.  (L.  ed.)  775; 
U.  S.  f.  Gear,  3  How.  131,  11  U.  S.  (L.  ed.) 
528;  Bas  r.  Tingy,  4  Dall.  42,  1  U.  S. 
(L.  ed.)  734;  Wong  You  v.  U.  S.,  (C.  C. 
A.)  181  Fed.  313;  U.  S.  r.  Trans-Missouri 
Freight  Assoc,  53  Fed.  455;  Gilchrist  t?. 
Helena,  etc.,  R.  Co.,  47  Fed.  595;  Westing- 
house  Air-Brake  Co.  r.  Great  Northern  R. 
Co.,  (C.  C.  A.)  88  Fed  258;  Fire  Ex- 
tinguisher Mfg.  Co.  V.  Graham,  16  Fed. 
643;  Cote's  Case,  3  Ct.  CI.  70;  21  Op. 
Atty.-Gen.  338  (Harmon,  1896).  And  see 
the  dissenting  opinion  in  The  Cherokee 
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frequently  applied  to  general  and  special  statutes  prescribing  the  juris- 
diction of  courts.'^*  Jurisdiction  conferred  on  special  tribunals  is 
strictly  confined,  and  never  excludes  that  of  courts  of  general  jurisdiction, 
except  upon  the  clearest  direction  of  the  legislative  wilU"*  Powers  and 
privileges  granted  to  a  corporation  by  special  act  or  charter  are  not  affected 
by  prior  or  subsequent  general  legislation  on  the  same  subject,''''^  nor  is 
a  general  act  necessarily  repealed  even  pro  ianfo  by  a  subsequent  act  on 
the  same  subject  applying  to  particular  casesJ®  Where  the  provisions  of 
a  statute  which  relates  to  a  particular  class  of  cases  are  repugnant  to  those 
of  another  statute  of  a  more  general  character  approved  the  same  day  or 
at  the  same  session,  the  former  must  prevail  as  to  the  particular  class 
therein  referred  toJ''    But  general  legislation  which  expressly  repeals  all 


Tobacco,  11  Wall.  022,  20  U.  S.  (L.  ed.) 
230.  Compare  Rogers  v,  Nashville,  etc., 
R.  Co.,  (C.  C.  A.)  91  Fed.  299,  where  the 
earlier  act  was  not  regarded  as  a  '*  spe- 
cial "  law  within  the  rule  stated  in  the 
text. 

The  presumption  is  of  added  weight 
when  subsequent  to  the  enactment  of  the 
general  statute,  other  special  acts  have 
been  passed  making  similar  provisions  to 
those  of  the  prior  special  act.  Petri  v, 
Creelman  Lumber  Co.,  199  U.  S.  487,  26 
S.  Ct.  133,  60  U.  S.  (L.  ed.)  281. 

78.  Petri  v.  Creelman  Lumber  Co.,  199 
U.  S.  487,  26  S.  Ct.  133,  60  U.  S.  (L.  ed.) 
281 ;  Smithmeyer  t?.  U.  8.,  147  U.  S.  342, 
13  S.  Ct.  321,  37  U.  S.  (L.  ed.)  196;  In  re 
Hohorst,  160  U.  S.  661,  14  S.  Ct.  221, 
37  U.  S.  (L.  ed.)  1214;  Lees  tr.  U.  S., 
150  U.  S.  476,  14  S.  Ct.  163,  37  U.  S.  (L. 
ed.)  1160;  In  re  Louisville  Underwriters, 
134  U.  S.  488,  10  S.  Ct.  687,  33  U.  S. 
(L.  ed.)  991;  Aspley  r.  Murphy,  60  Fed. 
376;  East  Tennessee,  etc.,  R.  Co.  i>.  At- 
lanta, etc.,  R.  Co.,  49  Fed.  606;  U.  S.  v. 
Whitcomb  Metallic  Bedstead  Co.,  46  Fed. 
89;  U.  S.  V.  Mexican  Nat.  R.  Co.,  40  Fed. 
769;  Ames  r.  Hager,  36  Fed.  129;  U.  8. 
t\  Shaw,  39  Fed.  433;  Price  r.  Abbott,  17 
Fed.  506;  U.  8.  i?.  Mooney,  11  Fed.  476; 
St.  Louis  Third  Nat.  Bank  v,  Harrison,  8 
Fed.  721;  Western  Tran^.  Co.  r.  The 
Great  Western,  29  Fed.  Cas.  No.  17,443; 
Braden's  Case,  16  Ct.  CI.  409. 

74.  Fidelity  Trust  Co.  v.  Gill  Car  Co., 
25  Fed.  737. 

75.  Walla  Walla  t?.  Walla  Walla  Water 
Co.,  172  U.  8.  22,  19  S.  Ct.  77,  43  U.  8. 
(L.  ed.)  350;  Louisiana  v.  Taylor,  106 
U.  S.  454,  26  U.  S.  (L.  ed.)  1133;  Clay 
County  V,  Savings  Soc,  104  U.  S.  588,  26 
U.  S.  (L.  ed.)  856;  Cass  County  t\  Gil- 
lett,  100  U.  S.  585,  25  U.  S.  (L.  ed.)  585; 
State  r.  Stoll,  17  Wall.  436,  21  U.  8.  (L. 
ed.)  655;  Alden  t?.  Easton,  (C.  C.  A.)  113 
Fed.  65 ;  Huron  r.  Second  Ward  Sav.  Bank, 
(C.  C.  A.)  86  Fed.  281;  Gowen  t\  Harley, 
(C.  C.  A.)  66  Fed.  973. 

76.  Pratt  County  t\  Savings  Soc.,  (C. 
C.  A.)  90  Fed.  233,  holding  that  a  county 


might  proceed  either  under  a  general  la/w 
authorizing  issuance  of  refunding  bonds, 
or  under  a  later  special  act  affecting  only 
that  particular  county.  See  also  U.  8. 
r.  Whitcomb  Metallic  Bedstead  Co.,  46 
Fed.  89. 

77.  Mead  v.  Bagnall,  16  Wis.  156,  quoted 
with  approval  in  21  Op.  Atty.-Gen.  606 
(McKenna,  1897)  ;  Sams  v,  U.  S.,  27  Ct. 
CI.  274,  where  Chief  Justice  Richardson 
said :  **  In  Endlich  on  the  Interpretation 
of  Statutes,  p.  288,  and  following,  the 
subject  is  discussed  and  many  cases  cited. 
One  of  those  referred  to  is  strikingly  like 
the  present  case.  An  act  was  passed  by 
the  legislature  of  Indiana  January  16, 
1849,  which,  among  other  things,  pro- 
vided that  the  auditor  of  the  coimty  of 
La  Grange  shall  receive  $700  per  annum, 
which  sum  shall  be  in  full  compensation 
for  all  services  which  he  may  perform  as 
such  officer.  The  next  day,  January  17, 
1849,  an  act  was  passed  by  the  same  legis- 
lature which,  after  requiring  county  au- 
ditors to  perform  duties  theretofore  be- 
longing tb  the  office  of  school  commis- 
sioners, provided  that  for  the  discharge 
of  such  duties  they  should  be  allowed  one- 
half  of  one  per  cent,  upon  the  amount 
of  school  funas  on  loan  in  the  respective 
counties.  This  last  provision  applied  in 
terms  to  all  county  auditors,  and  was 
broad  enough  to  include  the  auditor  of  La 
Grange  county.  But  the  Supreme  Court 
of  Indiana  held  that  the  two  acts  must 
be  construed  in  pcuri  materia,  and  that 
*  the  intention  evinced  in  the  statutes  un- 
der consideration,  when  taken  together, 
may  be  stated  thus:  For  services  rela- 
tive to  the  school  funds  each  county  au- 
ditor shall  receive  as  a  compensation  one- 
half  of  one  per  cent,  upon  the  amount  of 
that  fund  on  loan  in  his  county;  pro- 
vided, the  auditor  of  the  county  of  La 
Grange  shall  not  be  allowed  such  per 
centum  in  addition  to  his  fixed  salary  of 
$700.'  La  Grange  County  v.  Cutler,  6  Ind. 
354."  See  also  Rodgers  i;.  U.  S.,  36  Ct 
CI.  266. 
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prior  special  laws  inconsistent  therewith  must,  of  course,  be  given  the 
effect  clearly  intended.''** 

143.  Statutes  in  irreconcilable  conflict. — A  later  statute  without  any 
repealing  clause  must  be  held  to  repeal  an  earlier  one  where  under  no 
reasonable  hypothesis  can  the  provisions  of  both  be  construed  as  coexist- 
ing.''® In  the  leading  federal  case  on  repeals  by  implication  it  was  held 
that  an  act  punishing  an  offense  by  imprisonment  or  fine  thereby  declares 
that  the  punishment  shall  not  be  both,  and  is  repealed  by  a  later  act 
authorizing  both  punishments  in  the  discretion  of  the  court.^^  An  enact- 
ment permitting  the  plaintiff  on  a  joint  cause  of  action  to  sue  all  the  joint 
contractors,  or  as  many  thereof  as  he  may  think  proper,  and  another 


78.  Louisville  Water  Co.  v.  Clark,  143 
U.  S.  12,  12  S.  Ct.  346,  36  U.  S.  (L.  ed.) 
58;  In  re  Clerkship  of  Circuit  Ct,  90  Fed. 

245.  See  also  Guthrie  i\  Sparks,   (C.  C. 
A.)   131  Fed.  443. 

79.  Rainey  v.  W.  R.  Grace  Co.,  231  U. 
S.  703,  34  S.  Ct.  242,  68  U.  S.  (L.  ed.) 
445;  Gibson  v.  U.  S.,  194  U.  S.  182,  24 
S.  Ct.  613,  48  U.  S.  (L.  ed.)  926,  folloured 
m  Lowe  v.  U.  S.,  194  U.  S.  193,  24  S.  Ct. 
617,  48  U.  S.  (L.  ed.)  931;  Henrietta 
Min.,  etc.,  Co.  v.  Gardner,  173  U.  S.  123, 
19  S.  Ct.  327,  43  U.  S.  (L.  ed.)  637;  Ward 
i;.  Race  Horse,  163  U.  S.  504,  16  S.  Ct. 
1076,  41  U.  S.  (L.  ed.)  244;  U.  S.  V. 
Ewing,  140  U.  S.  142,  11  S.  Ct.  743,  35 
U.  S.  (L.  ed.)  388;  U.  S.  f.  Auffmordt, 
122  U.  S.  197,  7  S.  Ct.  1182,  30  U.  S.  (L. 
ed.)  1182;  Union  Pac.  R.  Co.  v.  Cheyenne, 
113  U.  S.  516,  5  S.  Ct.  601,  28  U.  S.  (L. 
ed.)  1098;  U.  S.  f.  Mitchell,  109  U.  S. 
146,  3  S.  Ct.  151,  27  U.  S.  (L.  ed.)  887; 
U.  S.  t".  Claflin,  97  U.  S.  546,  24  U.  S.  (L. 
ed.)   1082;  Collect»)r  r.  Richards,  23  WTall. 

246,  23  U.  S.  (L.  ed.)  95;  New  Jersey 
Steamboat  Co.  v.  Collector,  18  Wall.  478, 
21  U.  S.  (L.  ed.)  769;  U.  S.  t.  Hosmer,  9 
Wall.  432,  19  U.  S.  (L.  ed.)  662;  McKee 
r.  U.  S.,  8  Wall.  167.  19  U.  S.  (L.  ed.) 
331;  U.  S.  r.  Tynen,  11  W^all.  88,  20  U.  S. 
(L.  ed.)  163;  Norris  v.  Crocker,  13  How. 
429,  14  U.  S.  (L.  ed.)  210;  Bas  t\  Tingy, 
4  DaU.  37,  1  U.  S.  (L.  ed.)  731;  The 
Young  Mechanic,  3  Ware  58,  30  Fed.  Cas. 
No.  18,182;  U.  S.  V.  Balsara,  (C.  C.  A.) 
180  Fed.  694;  Haymes  r.  Bro\vn,  132  Fed. 
525;  Rogers  t*.  Nashville,  etc.,  R.  Co.,  (C. 
C.  A.)  91  Fed.  322;  In  re  Clerkship  of 
Circuit  Ct.,  90  Fed.  248 ;  Grossett  r.  Town- 
send,  (C.  C.  A.)  86  Fed.  908;  Morris  v. 
Graham,  51  Fed.  53;  Calvert  v.  U.  S., 
37  Fed.  762;  Strong  r.  U.  S.,  34  Fed.  17; 
The  Chase,  14  Fed.  864;  Union  Iron  Co. 
v.  Pierce,  4  Biss.  327,  24  Fed.  Cas.  No. 
14,367;  Re  Leavenworth  Sav.  Bank,  4  Dill. 
363,  15  Fed.  Cas.  No.  8,165;  U.  S.  v. 
Irwin,  5  McLean  178,  26  Fed.  Cas.  No. 
15,445;  U.  S.  v.  Greene,  4  Mason  427,  26 
Fed.  Cas.  No.  15,2o8;  Milne  v.  lluber,  3 
McLean  212,  17  Fed.  Cas.  No.  9,617; 
Schenk  v.  Peay,  1  Dill.  267,  21  Fed.  Cas. 
No.  12,451;  Wyman  t\  U.  S.,  26  Ct.  CI. 
103.    See  also  Belknap  v.  U.  S.,  24  Ct.  CI. 


433;  Faris  r.  U.  S.,  23  Ct.  Q.  374;  Marvin 
t?.  U.  S.,  44  Fed.  40.") ;  Francis  v.  U.  S.,  22 
Ct.  CI.  403;  Fisher's  Case,  15  Ct.  CI.  323; 
Dyer  r.  U.  S.,  20  CI.  CI.  166;  Kidder  v. 
U.  S.,  20  Ct.  CI.  46. 

"  In  Michell  v.  Brown,  1  El.  &  El.  267, 
102  E.  C.  L.  267,  it  was  ruled  in  the  Court 
of  Queen's  Bench,  that  if  a  later  statute 
again  describes  an  offense  created  by  a 
former  statute,  and  affixes  a  dilTerent  pun- 
ishment to  it,  varying  the  procedure,  etc., 
the  later  operates  by  way  of  substitution, 
noc  cumulatively,  and  the  former  stat- 
ute is  repealed.  A  similar  rule  w^as  as- 
serted by  Baron  Bramwell,  in  In  re  Baker, 
2  H.  &  N.  219.  So  in  Parry  t?.  Croydon 
Commercial  Gas,  etc.,  Co.,  15  C.  B.  N.  S. 
668,  109  E.  C.  L.  568,  an  act  imposing  a 
penalty  of  £200  upon  the  undertaker  of 
any  gasworks  for  fouling  any  stream,  etc., 
to  be  recovered  by  the  person  into  whose 
water  the  foul  substance  should  be  con- 
veyed, was  held  to  repeal  by  implica- 
tion a  former  act  describing  the  aaxne 
offense  and  imposing  the  same  penalty, 
to  be  sued  for  by  any  common  informer. 
The  two  penalties  were  held  not  to  be 
cumulative.  The  principle  of  these  r\il- 
ings  has  been  frequently  recognized  by 
courts  in  this  country."  U.  S.  v.  Claflin, 
97  U.  S.  551,  24  U.  S.  (L.  ed.)   1085. 

"  It  is  impossible  that  there  should  be 
in  force,  at  the  same  time,  a  statute 
punishing  the  offense  of  taking  excessive 
tees  by  a  fine  not  exceeding  the  sum  of 
three  hundred  dollars  and  an  imprison- 
ment not  exceeding  two  years,  for  each 
offense,  and  a  statute  pimishing  the  same 
offense  by  a  fine  of  five  hundred  dollars 
and  an  imprisonment  for  five  years.  The 
later  statute,  in  such  case,  operates  as  a 
repeal  of  the  former  statute."  Per  Himt, 
J.,  in  U.  S.  V.  Bennett,  12  Blatohf.  349, 
24  Fed.  Cas.  No.   14,570. 

An  act  authorizing  an  ackno^vledgment 
to  be  taken  before  any  justice  is  controlled 
by  a  later  act  requiring  the  acknowledg- 
ment to  he  taken  before  a  justice  com- 
missioned as  provided  in  the  act.  Daviess 
V.  Fairbairn,  3  How.  645,  11  U.  S.  (L.  ed.) 
765. 

80.  U.  S.  V.  Tynen,  11  Wall.  93,  20  U.  S. 
(L.  ed.)   155.    See  also  U.  S.  v.  One  Hun- 
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compelling  him  to  sue  all,  are  repugnant  and  inconsistent  and  cannot  stand 
together.®*  A  provision  in  the  public-land  laws  giving  to  a  settler 
unlimited  power  to  sell  and  convey  land  before  receiving  a  patent  must 
prevail  over  an  earlier  enactment  transferring  a  settler's  title,  in  case  of 
his  death  before  receiving  the  patent,  to  his  child,  heir,  or  devisee.*^ 
Where  a  jurisdiction  conferred  by  statute  is  prohibited  by  a  subsequent 
statute,  the  prohibition  is,  so  far,  a  repeal  of  the  statute  conferring  juris- 
diction.®* "Where  a  penal  statute  not  only  imposes  a  milder  punishment 
than  that  denounced  in  a  prior  statute,  but  also  changes  and  adds  to  the 
substantive  portion  of  the  statute,  there  is  a  strong  presumption  of  intent 
to  repeal  that  part  of  the  prior  statute  which  defines  the  crime.**  Courts 
have  generally  upheld  parts  of  a  statute  capable  of  standing  alone  when 
other  parts  have  been  repealed  by  implication  because  repugnant  to  a 
later  act.®* 

144.  Later  acts  or  revisions  covering  same  ground. —  Though  two  acts 
are  not  in  all  respects  repugnant,  yet  if  the  later  act  covers  the  whole  sub- 
ject of  the  earlier,  and  embraces  new  provisions  which  plainly  show  that 
it  was  a  substitute  for  the  first,  it  will  operate  as  a  repeal.®^  And  when  a 
revising  statute  covers  the  whole  subject-matter  of  antecedent  statutes,  it 
impliedly  repeals  the  earlier  enactments,  unless  there  is  something  in  the 
nature  of  the  subject-matter  or  revising  statute  to  indicate  a  contrary 
intention.®''    Where  a  revising  statute  or  one  enacted  for  another  omits 


dred  Barreto  Spirits,  1  Dill.  49,  27  Fed. 
Gas.  No.  15,948. 

81.  Johnson  r.  Byrd,  Hempst.  436,  13 
Fed.  Caa.  No.  7,376. 

82.  Barney  v,  Dolph,  97  U.  S.  658,  24 
U.  S.  (L.  ed.)   1065. 

83.  Merchants  Ins.  Qo,  v,  Ritchie,  6 
Wall.  541,  18  U.  S.   (L.  ed.)  540. 

84.  U.  S.  r.  Irwin,  5  McLean  182,  26 
Fed.  Cas.  No.  15,445. 

85.  McLaughry  r.  Beming,  186  U.  8. 
49,  22  S.  a.  786,  46  U.  S.  (L.  ed.)  1049; 
Baltimore,  etc.,  R.  Co.  r.  Bates,  119  U.  8. 
464,  7  8.  Ct.  286,  30  U.  S.  (L.  ed.)  436; 
U.  8.  V,  One  Hundred  Barrels  Spirits,  1 
Dill.  49,  27  Fed.  Cas.  No.  15,948;  \Vbods 
r.  Jackson  Iron  Mfg.  Co.,  1  Holmes  385, 
30  Fed.  Cas.  No.  17,993;  Wood  r.  U.  S., 
16  Pet.  363,  10  U.  8.  (L.  ed.)  995; 
In  re  Moore,  66  Fed.  951;  Central  Trust 
Co.  r.  Marietta,  etc.,  R.  Co.,  (C.  C.  A.)  48 
Fed.  874. 

86.  Ea  p.  We*)b,  225  U.  8.  663,  32  8.  Ct. 
769,  56  U.  8.  (L.  ed.)  1248;  Murphy  r. 
Utter,  186  U.  8.  95,  22  8.  Ct.  776,  46 
U.  8.  (L.  ed.)  1070;  The  Paquete  Hal)ana, 
175  U.  8.  677,  20  8.  Ct.  290,  44  U.  S.  (L. 
e(}.)  320;  U.  8.  t?.  Rider,  163  U.  S.  132, 
16  8.  Ct.  983,  41  U.  8.  (L.  ed.)  101; 
Hanrick  r.  Hanrick,  153  U.  8.  197,  14  8. 
Ct.  835,  38  U.  8.  (L.  ed.)  687;  District 
of  Columbia  r.  Button,  143  U.  8.   18,  12 

•  8.  Ct.  369,  36  U.  8.  (L.  ed.)  60;  FUk 
r  Henarie,  142  U.  8.  459,  12  8.  Ct.  207, 
35  U.  8.  (L,  ed.)  1080;  Eckloflf  v.  District 
of  Columbia,  135  U.  S.  240,  10  8.  Ct.  752, 
34  U.  8.  (L.  ed.)  120;  Tracy  f.  Tuffly, 
134  U.  8.  223,  10  8.  Ct.  627,  33  IT.  S.  (L. 
ed.)  884;  Heinemann  i\  Arthur,  120  U.  8. 


86,  7-8.  Ct.  446,  30  U.  8.  (L.  ed.)  606; 
Baltimore,  etc.,  R.  Co.  t?.  Bates,  119  U.  8. 
464,  7  8.  Ct.  285,  30  U.  8.  (L.  ed.)  436; 
Ayers  t?.  Watson,  113  U.  8.  594,  5  8.  Ct. 
641,  28  U.  8.  (L.  ed.)  1093;  Pana  r. 
Bowler,  107  U.  S.  538,  2  8.  Ct.  704,  27 
U.  8.  (L.  ed.)  428;  King  v.  Cornell,  106 
U.  8.  396,.  1  8.  Ct.  312,  27  U.  8.  (L.  ed.) 
60;  Hyde  t\  Ruble,  104  U.  8.  407,  26  U.  S. 
(L.  ed.)  823;  Welch  t*.  Cook,  97  U.  S. 
641,  24  U.  8.  (L.  ed.)  1112;  U.  8.  v. 
Claflin,  97  U.  8.  546,  24  U.  8.  (L.  ed.) 
1082;  Murdock  t.  Memphis,  20  Wall.  590, 
22  U.  8.  (L.  ed.)  429;  U.  8.  v.  Jonas,  19 
Wall.  598,  22  U.  8.  (L.  ed.)  177;  U.  8.  v. 
Tynen,  11  Wall.  92,  20  U.  S.  (L.  ed  )  154; 
Stead  V.  Curtis,  (C.  C.  A.)  191  Fed.  529; 
City  Roitlty  Co.  v,  Robinson  Contracting 
Co.,  183  Fed.  176;  Rogers  t\  Nashville, 
etc.,  R.  Co.,  (C.  C.  A.)  91  Fed.  299;  Glad- 
stone V.  Throop,  (C.  C.  A.)  71  Fed.  341; 
McGlashan  r.  U.  8.,  (C.  C.  A.)  71  Fed. 
434;  Schmid  r.  U.  8.,  66  Fed.  744;  La 
Republique  Francaise  t\  Schultz,  57  Fed. 
37;  U.  8.  V.  Warwick,  51  Fed.  280;  Gilmour 
t\  Ewing,  50  Fed.  6i56;  U.  8.  r.  Crawford, 
47  Fed.  561;  Minnick  v.  Union  Ins.  Co., 
40  F^.  369;  August  t?.  Callaway,  35  Fed. 
381;  Short  r.  Chicago,  etc.,  R.  Co.,  33 
Fed.  114;  U.  8.  r.  Buckley,  31  Fed.  805; 
The  Aurania,  29  Fed.  102;  U.  8.  r.  Nelson, 
29  Fed.  202;  Tuedt  r.  Carson,  13  Fed. 
353;  U.  S.  r.  Bennett,  12  Blatchf.  346, 
24  Fed.  Cas.  No.  14,570;  U.  8.  r.  Cheese- 
man,  3  8awy.  424,  25  Fed.  Cas.  No.  14,790; 
Op[den  V,  Witherspoon,  2  Hayw.  (N.  Car.) 
227,  18  Fed.  Cas.  Xo.  10,461. 

87.  P.  S.  V.  Ranlett,  172  IT.  8.  133,  19 
8.  Ct.   114,  43  U.  S.    (L.  ed.)    393;   U.  S. 
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provisions  contained  in  the  original  act,  the  parts  omitted  cannot  be  kept 
in  force  by  construction,  but  are  annulled.****  Where  an  amendatory  stat- 
ute purporting  to  amend  a  statute  which  has  already  been  amended  covers 
the  entire  subject-matter  of  the  prior  amendment,  the  latter  is  repealed 
by  implication.**®  In  a  case  wherein  a  construction  of  certain  provisions 
in  a  state  code  of  civil  procedure  was  in  question,  the  court  said  that 
**  where  a  statute  upon  a  specific  subject  has  been  repealed,  not  expressly, 
but  by  implication,  by  the  enactment  of  a  later  statute  upon  the  same 
subject,  inconsistent  with  the  first,  and  both  laws  are  subsequently 
re-enacted  in  a  revision  or  codification,  they  still  have  the  same  relative 
force  and  effect  as  before  the  codification;  that  is  to  say,  the  earliei 
remains  repealed  by  the  later  statute.  In  such  a  case  the  presumption 
arises  that  the  repeal  of  the  earlier  statute  has  been  overlooked  by  the 
codifiers,  and  therein  lies  the  reason  of  the  rule."®** 

145.  Bepeal  by  iaferenee  arising  from  subject-matter. — ^When,  to  a 
board  having  general  administrative  supervision  of  the  affairs  of  a  com- 
munity, and  with  plenary  powers  in  the  matter  of  appointment  and 
removal  of  subordinates,  is  added  the  control  of  another  department,  and 
no  express  words  of  limitation  are  found  in  the  act  making  the  transfer, 
it  is  to  be  presumed  that  such  board  has  the  same  plenary  power  in  respect 
to  this  new  department,  and  is  not  hampered  by  limitations  attached  to  the 
board  which  theretofore  had  control  of  it.  In  such  a  case  the  court  said: 
**  The  presumption  against  implied  repeal  obtaining  in  the  construction 
of  ordinary  statutes  yields  to  the  inferences  arising  from  the  subject- 
matter  of  the  legislation."®* 


f.  AUen,  163  U.  S.  499,  16  S.  Ct.  1071,  41 
U.  S.  (L.  ed.)  242;  Kohlsaat  v.  Murphy, 
96  U.  S.  158,  24  U.  S.  (L.  ed.)  845;  Baker 
r.  Kaiser,  (C.  C.  A.)  120  Fed.  317; 
Saunders  v.  U.  S.,  (C.  C.  A.)  114  Fed.  42; 
Kent  V.  U.  S.,  (C.  C.  A.)  73  Fed.  682; 
U.  S.  V.  Murphy,  (C.  C.  A.)  72  Fed.  1008; 
In  re  Straus,  46  Fed.  522.  Compare  Harki- 
son  r.  Harkison,  (C.  C.  A.)  101  Fed.  71; 
Patterson  r.  Tatum,  3  Sawy.  164,  18  Fed. 
Cas.  No.  10,830;  23  Op.  Atty.-Gen.  379. 

Many  of  the  foregoing  cases  were  de- 
cided in  the  construction  of  neiw  tariff 
acts. 

88.  Johnson  v.  U.  S.,  225  U.  S.  405,  32 
S.  Ct.  748,  56  U.  S.  (L.  ed.)  1142;  U.  S. 
f.  Wong  You,  223  U.  S.  67,  32  S.  Ct.  195, 
66  U.  S.  (L.  ed.)  354;  Johnson  v.  Browne, 
205  U.  S.  309,  27  S.  Ct.  539,  51  U.  S.  (L. 
ed.)  816;  Keppel  v.  Tiffin  Sav.  Bank,  197 
U.  S.  356,  25  S.  Ct.  443,  49  U.  S.  (L.  ed.) 
790;  Gibson  i\  U.  S.,  194  U.  S.  182,  24 
S.  Ct.  613,  48  U.  S.  (L.  ed.)  926,  followed 
in  Lowe  v.  U.  S.,  194  U.  S.  193,  24  S.  Ct. 
617,  48  U.  S.  (L.  ed.)  931;  Stewart  v. 
Kahn,  11  Wall.  502,  20  U.  S.  (L.  ed.)  177; 
U.  S.  V.  Nelson,  29  Fed.  202;  Butler  t?. 
Russel,  3  Cliff.  251,  5  Fed.  Cas.  No.  2,243; 
21  Op.  Atty-Gen.  253   (Conrad,  1895). 

The  foregoing  cases  were  not  decided 
with  reference  to  the  United  States  Re- 
vised Statutes. 

But  in  Taylor  v,  Bowker,  111  U.  S.  110, 


4  S.  Ct.  397,  28  U.  S.  (L.  ed.)  368,  it  was 
held  that  if  a  statute  confers  upon  a  judg- 
ment creditor  of  a  corporation  an  equitable 
remedy  on  the  issue  of  an  execution  on  the 
judgment  and  its  return  luisatisfted,  and 
in  a  revision  of  the  statutes  the  same  equi- 
table remedy  is  given,  but  without  mention 
of  the  issue  and  return  of  execution,  it  is 
not  to  be  presumed  that  the  legislature 
intended  by  the  omission  to  abrogate  or 
modify  an  established  rule  of  equity;  and 
that  when  it  is  attempted  by  equitable 
process  to  reach  equitable  interests  fraud- 
ulently conveyed,  the  bill  should  set  forth 
a  judgment,  issue  of  execution  thereon,  and 
its  return  unsatisfied.  See  also  Cape 
Girardeau  County  Ct.  r.  HiU,  118  U.  S. 
72,  6  8.  Ct.  951,  30  U.  S.  (L.  ed.)  76. 

89.  Minnesota,  etc..  Land,  etc.,  Co.  v. 
Billings,  (CCA.)  Ill  Fed.  972;  Colum- 
bia Wire  Co.  v.  Boyce,  (C.  C.  A.)  104  Fed. 
172;  Rowan  f.  Ide,  (C  C.  A.)  107  Fed. 
161. 

90.  Per  Hawley,  D.  J.,  in  The  Louia 
Olsen,  (C  C  A.)  57  Fed.  849,  oiting 
Mobile  Sav.  Bank  v.  Patty,  16  Fed.  751, 
but  holding  that  neither  the  letter  nor 
the  reason  of  the  rule  applied  to  the  par- 
ticular case  in  hand.  In  support  of  the 
text  see  also  The  Louis  Olsen,  52  Fed. 
652. 

91.  Eckloff  V.  District  of  Columbia,  135 
U.  S.  242,  10  S.  Ct.  752,  34  U.  S.  (L.  ed.) 
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146.  By  constitation  or  treaty. —  Legislative  enactments  are  repealed 
by  the  subsequent  adoption  of  provisions  inconsistent  therewith  in  a  con- 
stitution®* or  a  treaty.®*  In  accordance  with  the  rule  that  repeals  by 
implication  are  not  favored,  however,  '*  a  later  treaty  will  not  be  regarded 
as  repealing  an  earlier  statute  by  implication,  unless  the  two  are  absolutely 
incompatible  and  the  statute  cannot  be  enforced  without  antagonizing  the 
treaty.  * '  ®^  But  a  constitutional  provision  imposing  liability  in  exemplary 
damages  for  death  by  wrongful  act  is  not  repugnant  to,  and  does  not 
repeal,  a  prior  legislative  enactment  authorizing  recovery  of  compensatory 
damages  in  such  cases.®^ 

147.  Subsequent  legislative  recognition  of  repealed  act. — ^When  an  act 
of  Congress  is  impliedly  repealed  by  a  later  act,  a  subsequent  recognition 
of  the  earlier  act  by  Congress  as  a  still  subsisting  law  will  not  operate  to 
prevent  such  repeal.  The  question  of  repeal  **  is  a  judicial  question  to 
be  determined  by  the  courts,*'  it  was  said,  **  and  is  not  for  the  legislative 
branch  of  the  government  to  determine/ '®®  However,  it  seems  that  such 
subsequent  recognition  may  be  so  positive  as  to  amount  to  a  re-enactment 
of  the  earlier  act.®'^ 

Effect  of  Repeal 

148.  Simultaneous  repeal  and  re-enactment. —  Where  a  statute  is 
repealed  and  its  provisions  are  substantially  re-enacted  in  the  repealing 
statute,  the  latter  is  held  to  be  substituted  in  the  place  of  the  old  one,  and 
to  continue  in  force,  with  modifications,  the  provisions  of  the  old  act, 
instead  of  abrogating  or  annulling  them  and  re-enacting  the  same  as  a 
new  and  original  act.^®  In  the  leading  federal  case  on  this  subject  an 
action  was  brought  to  recover  pilotage  fees  allowed  by  statute,  which 
statute  was  repealed  and  substantially  re-enacted  during  the  pendency  of 


121.  To  the  same  effect  Wicomico  Ck)unty 
V.  Bancroft,  203  U.  S.  112,  27  S.  Ct.  21, 
51  U.  S.   (L.  ed.)   112. 

92.  Fidelity  Trust,  etc.,  Co.  c.  Law- 
rence County,  (CCA.)  »2  Fed.  576; 
Norton  r.  Taxing  Dist.,  129  U.  S.  479, 
9  S.  Ct.  331,  32  U.  S.  (L.  ed.)  774;  Daggs 
r.  Ewell,  3  Woods  344,  6  Fed.  Cas.  No. 
3.637. 

See  {  80  as  to  avoidance  of  any  con- 
struction that  would  render  statiite  im- 
constitutional. 

93.  Hijo  r.  U.  S.,  194  U.  S.  316,  24 
8.  Ct.  727,  48  U.  S.  (L.  ed.)  904;  U.  S. 
r.  Lee  Yen  Tai,  185  U.  S.  218,  22  S.  Ct. 
629,  46  U.  S.  (L.  fsd.)  878;  Denn  t?.  Ham- 
den,  1  Paine  66,  9  Fed.  Cas.  No.  4,819; 
United  Shoe  Machinery  Co.  r.  Duplessis 
Shoe  Machinery  Co.,  (C.  C  A.)  155  Fed. 
842.  tLffirming  148  Fed.  31.  See  also  U.  S. 
V.  The  Peggy,  1  Cranch  103,  2  U.  S.  (L. 
ed.)   49. 

See  §  82  as  to  avoidance  of  any  con- 
struction of  statute  that  would  bring 
it  into  conflict  with  treaty. 

94.  Johnson  t*.  Browne,  205  U.  S.  309, 
27  S.  Ct.  539,  51  U.  S.  (L.  ed.)   816. 

In  cases  of  repugnancy  the  repeal  is 
only  pro  tanto.  U.  S.  v.  Lee  Yen  Tai,  185 
r.  S.  213,  22  S.  a.  629,  46  U.  S.  (L.  ed.) 
878. 


95.  Qohen  v,  Texas  Pac.  R.  Co.,  2  Woods 
346,  10  Fed.  Cas.  No.  5,606. 

96.  District  of  Columbia  v.  Hutton,  143 
U.  S.  27,  12  S.  Ct.  369,  36  U.  S.  (L.  ed.) 
62.  See  also  Ogden  it'.  Blackledge,  2 
Cranch  277,  2  U.  S.  (L.  ed.)  276.  See 
also  §  28,  as  to  legislative  construction. 

97.  See  Schenck  v.  Peay,  21  Fed.  Gas. 
No.  12,451,  where  Judge  Caldwell  cited 
with  evident  approval  Planters'  Bank  v. 
Black,  11  Smed.  &  M.  (Miss.)  43,  hold- 
ing that  where  two  statutes  were  passed 
on  the  same  day,  one  limiting  a  judgment 
lien  to  two  years,  and  the  other  extending 
it  to  five  years,  and  a  statute  passed  two 
years  afterwards  recognized  the  former 
statute  as  existing  and  in  full  force  by 
expressly  declaring  how  it  should  be  con- 
strued, the  statute  so  recognized  should 
prevail  over  the  other.  See  also  Jarman 
V.  Knights  Templars',  etc.,  L.  Indemnity 
Co.,  95  Fed.  74. 

98.  Bear  Lake,  etc.,  Water-Works,  etc., 
Co.  V,  Garland,  164  U.  S.  1,  17  S.  Ct.  7, 
41  U.  S.  (L.  ed.)  327;  U.  S.  f?.  Landram, 
118  U.  S.  81,  6  S.  Ct.  954,  30  U.  S.  (L.  ed.) 
58  [affirming  Land  ram  r.  U.  S.,  21  Ct.  CL 
128];  Pacific  Mail  Steamship  Co.  V, 
Joliffe,  2  Wall.  450,  17  U.  S.  (L.  ed.) 
805 ;  Treat  r.  Staples,  1  Holmes  5,  24  Fed. 
Cas.  No.   14,162;   Hamilton  i;.  Titus,  186 
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the  action,  and  it  was  held  that  the  new  statute  did  not  impair  the  right  to 
prosecute  the  action  to  effect.*** 

149.  Vested  rights. —  The  repeal  of  a  statute  does  not  affect  vested 
rights  acquired  under  it.^  '*  If,  for  example,  a  statute  of  descents  be 
repealed,  it  has  never  been  supposed  that  rights  of  property  already  vested 
during  its  existence  were  gone  by  such  repeal.  Such  a  construction  would 
overturn  the  best-established  doctrines  of  law,  and  sap  the  very  foundations 
on  which  property  rests.  * '  *  The  repeal  of  patent  laws  cannot  impair  the 
right  of  property  then  existing  in  a  patentee  or  his  assignee.*  When  a 
right  has  arisen  upon  a  contract,  or  a  transaction  in  the  nature  of  a  con- 
tract authorized  by  statute,  and  has  been  so  far  perfected  that  nothing 
remains  to  be  done  by  the  party  asserting  it,  the  repeal  of  the  statute  does 
not  affect  it  or  an  action  for  its  enforcement.  It  has  become  a  vested  right 
which  stands  independent  of  the  statute."*  The  repeal  of  a  mechanics'  lien 
law  after  the  lien  has  attached  by  performance  of  work  does  not  defeat 
the  lien.*'^ 

160.  Original  jurisdiction  of  courts. —  Where  a  statute  conferring 
original  jurisdiction  (or  jurisdiction  by  removal  from  a  state  court)  is 
repealed  expressly  or  by  implication,  jurisdiction  of  cases  pending  at  the 
time  of  repeal,  no  judgment  having  been  rendered  therein,  fails  with  the 
passage  of  the  repealing  act,  unless  pending  cases  are  expressly  excepted 
from  its  operation.®  Upon  the  same  principle,  where  an  act  of  Congress 
confirmed  a  certain  pre-emption  entry  for  public  lands  and  directed  the 
issuance  of  a  patent  therefor,  it  put  an  end  to  the  jurisdiction  of  the  land 
department  over  the  question  of  the  validity  of  the  entry  in  a  contest 
pending  therein.'^  An  administrator  has  no  power  to  sell  real  estate  pur- 
suant to  an  order  of  the  court,  where  the  statute  authorizing  the  court  to 


Fed.  140;  Great  Northern  Ry.  Co.  v.  U.  S., 
(C.  C.  A.)  155  Fed.  945,  affirmed  in  208 
U.  S.  452,  28  S.  Ct.  313,  52  U.  S.  (L.  ed.) 
567;  McDougald  f.  New  York  Life  Ins. 
Co.,  (C.  C.  A.)  146  Fed.  674;  Eidman  r. 
Tilghman,  (C.  C.  A.)  136  Fed.  141, 
affirming  131  Fed.  651;  Lamb  v.  Powder 
River  Live  Stock  Co.,  (C.  C.  A.)  132  Fed. 
434;  Sabin  v.  Connor,  21  Fed.  Caa.  No. 
12,197.     See  also   Torrens  t?.   Hammond, 

10  Fed.  907. 

A  fortiori  such  is  the  effect  of  the  re- 
enactment  where  the  act  expressly  declares 
that  it  is  to  be  construed  as  a  continua- 
tion of  the  existing  law.  Butte  First  Nat. 
Bank  v,  Weidenbeck,  (C.  C.  A.)  97  Fed. 
896. 

99.  Pacific  Mail  Steamship  Co.  f.  Joliffe, 
2  Wall.  450,  17  U.  S.  (L.  ed.)  805,  citing 
Wright  V,  Oakley,  5  Met.  (Mass.)  406. 

1.  Society,  etc.,  v.  New  Haven,  8  Wheat. 
493,  5  U.  S.  (L.  ed.)  669.  See  also 
Rutherford  v,  Greene,  2  Wheat.  196,  4 
U.  S.  (L.  ed.)  218;  The  Vigilancia,  (C. 
C.  A.)  73  Fed.  452. 

S.  Per  Justice  Washington,  in  Society, 
etc.  V,  New  Haven,  8  WTieat.  464,  6  U.  S. 
(L.  edO    662. 

8.  McClurg  r.  Kingsland,  1  How.  206, 

11  U.  S.  (L.  ed.)  103. 


4.  Pacific  Mail  Steamship  Co.  r.  Joliffe, 
2  Wall.  467,  17  U.  S.  (L.  ed.)  807.  See 
also  HaU  v.  Wisconsin,  103  U.  S.  5,  26 
U.  S.  (L.  ed.)  302;  Mempkis  v.  U.  S.,  97 
U.  S.  293,  24  U.  S.  (L.  ed.)  920;  Twenty 
Per  Cent.  Cases,  20  WaU.  179,  22  U.  S. 
(L.  ed.)  339;,  Ooshorn  tx  Alexander,  2 
Bond  159,  10  Fed.  Cas.  No.  6,630. 

5.  In  re  Hope  Min.  Co.,  1  Sawy.  710, 

12  Fed.  Cas.  No:  6,681. 

6.  In  re  Hall,  167  U.  S.  38,  17  S.  Ct. 
723,  42  U.  S.  (L.  ed.)  69;  South  Carolina 
r.  Gaillard,  101  U.  S.  433,  25  U.  S. 
(L.  ed.)  937;  Assessors  v.  Osborne,  9 
Wall.  567,  19  U.  S.  (L.  ed.)  748;  Mer- 
chants  Ins.  Co.  t?.  Ritchie,  5  Wall.  541, 
18  U.  S.   (L.  ed.)  540;  Norris  t?.  Crocker, 

13  How.  429,  14  U.  S.  (L.  ed.)  210; 
Emblen  i\  Lincoln  Land  Co.,  94  Fed.  710; 
Ffliirchild  v.  U.  S.,  91  Fed.  297;  U.  S.  f>. 
McCrory,  (C.  C.  A.)  91  Fed.  295;  Mc- 
Clashan  r.  U.  S.,  (CCA.)  71  Fed.  434; 
Manley  t?.  Olney,  32  Fed.  708.  See  also 
Birdseye  1\  Shaeffer,  37  Fed.  821;  IT.  S. 
V.  Preston,  3  Pet.  57,  7  U.  S.  (L.  ed.)  601; 
Gilmour  v.  Ewing,  50  Fed.  656. 

7.  Emblen  v.  Lincoln  Land  Co.,  94  Fed. 
710.  See  also  Gordon  t?.  U.  S.,  7  Wall 
188,  19  U.  S.  (L.  ed.)  36. 
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make  such  order  is  repealed  before  the  sale  is  effected.®  If  a  court  pro- 
ceeds to  judgment  after  jurisdiction  has  been  thus  divested,  the  judg- 
ment will  be  coram  non  judice  and  absolutely  void  on  collateral  attack. 
For  that  reason  no  title  was  acquired  by  a  purchaser  of  property  at  a 
judicial  sale  under  judgment  and  order  of  a  state  court  in  statutory  pro- 
ceedings instituted  for  forfeiture  and  sale  of  property  of  persons  who 
adhered  to  the  enemies  of  the  state  in  the  war  of  1812,  a  treaty  ratified 
during  the  pendency  of  the  proceedings  having  provided  that  no  future 
confiscations  should  be  made  for  such  cause.®  But  an  Indian  prosecuted 
before  a  tribal  court  for  an  offense  within  its  jurisdiction  cannot  defeat 
such  jurisdiction  by  becoming  naturalized  as  a  citizen  of  the  United  States 
before  conviction,  pursuant  to  an  act  of  Congress.*®  Upon  the  admission 
of  a  territory  as  a  state,  jurisdiction  of  the  territorial  courts  is  thereby 
abrogated,  and  subsequent  suits  instituted  therein  must  be  dismissed.** 
When  a  final  determination  by  judgment  or  sentence  has  been  reached 
before  repeal  of  a  statute  conferring  jurisdiction  on  a  court,  such  repeal 
does  not  affect  the  judgment  or  sentence,**  and  it  may  be  reviewed  on 
appeal  or  error  by  the  proper  appellate  court,  if  the  jurisdiction  of  the 
latter  is  not  in  terms  cut  off  by  the  repealing  statute.*®  But  such  appellate 
jurisdiction  cannot  be  exercised  where  the  repealing  act  abolishes  the 
court  wherein  the  judgment  or  sentence  was  pronounced,  since  a  judgment 
of  reversal  by  the  appellate  tribunal  could  not  be  executed  by  mandate  and 
proceedings  thereon.*'*  And  where  the  Court  of  Claims  rendered  judg- 
ment from  which  an  appeal  was  taken  to  the  Supreme  Court,  and  pending 
the  appeal  Congress  repealed  the  act  conferring  the  jurisdiction  upon 
which  the  judgment  was  founded,  enacting  that  all  proceedings  under  the 
act  should  be  vacated  and  that  no  judgment  rendered  pursuant  to  the  act 
should  be  paid,  the  appeal  was  dismissed  for  want  of  jurisdiction  and 
without  any  determination  of  the  rights  of  the  parties.** 

161.   Appellate  Jurisdiction. — ^Where  a  statute  without  a  saving  clause 
withdraws' appellate  jurisdiction  conferred  by  a  prior  statute,  it,  of  course, 


8.  Hamilton  Bank  v,  Dudley,  2  Pet. 
522,  7  U.  S.   (L.  ed.)   606. 

9.  Denn  v.  Uarnden,  1  Paine  65,  9  Fed. 
Caa.  No.  4,819. 

10.  Ew  p.  Kyle,  67  Fed.  306, 

11.  Benner  v.  Porter,  9  How.  235,  13 
U.  S.  (L.  ed.)   119. 

12.  U.  S.  r.  Jacobus,  (C.  C.  A.)  96  Fed. 
261.  See  also  In  re  Hall,  167  U.  S.  38, 
17  S.  Ct.  723,  42  U.  S.  (L.  ed.)  69;  Gil- 
mour  V.  Ewing,  50  Fed.  660. 

13.  U.  S.  t?.  Jacobus,  (C.  C.  A.)  96  Fed. 
260,  where  the  court  said :  "  The  right  of 
appeal  is  expressly  giT€n,  and  scrupulously 
regulated.  Under  these  circumstances,  a 
court  should  be  slow  to  spell  out  a  re- 
peal by  implication  of  such  important 
provisions  so  clearly  expressed,  when  the 
result  of  such  repeal  would  be  to  leave 
the  decieion  of  the  court  of  first  instance 
standing  as  res  adjudicata  between  the 
parties,  with  no  machinery  for  reviewing 
it,  or  for  re-examining  into  ita  justice  or 
propriety.**     The  case  was  decided  upon 


the  authority  of  U.  S.  v,  Boisdor6,  8  How. 
113,  12  U.  S.  (L.  ed.)  1009. 

The  case  first  above  cited  is  contrary, 
it  seems,  to  the  ruling  in  U.  S.  r.  Mc- 
Crory,  (C.  C.  A.)  91  Fed.  296,  and  in 
U.  S.  V,  KeUy,  (C.  C.  A.)  97  Fed.  460, 
where,  under  apparently  the  same  cir- 
cumstances, the  Circuit  Court  of  Appeals 
abated  a  writ  of  error. 

A  distinction  has  been  drawn  in  cases 
where  appeal  suspends  the  judgment,  as 
in  admiralty,  and  it  is  the  rule  in  such 
cases  that  the  appellate  court  loses  juris- 
diction if  the  law  conferring  jurisdiction 
on  the  court  below  is  repealed  pending 
the  appeal.  Yeaton  v.  U.  S.,  5  Cranch 
281,  3  U.  S.  (L.  ed.)  101;  U.  S.  f?. 
P^gy,  1  Cranch  103,  2  U.  S.  (L.  ed.)  49. 

14.  Hunt  f.  Palao,  4  How.  589,  11  U.  S. 
(L.  ed.)    1116. 

15.  District  of  Columbia  t\  Eslin,  183 
U.  S.  62,  22  S.  Ct.  17,  46  V.  S.  (L.  ed.) 
85.  See  also  In  re  Hall,  107  U.  S.  38, 
17  S.  Ct.  723,  42  U.  S.  (L.  ed.)  69. 
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deprives  the  appellate  court  of  jurisdiction  of  appellate  proceedings  insti- 
tuted after  the  last  statute  takes  effect.*^  The  repeal  of  a  statute  confer- 
ring appellate  jurisdiction  on  a  court  does  not  vacate  or  annul  any  j.udg- 
ment  already  rendered  by  that  court ;  it  destroys  no  vested  rights.*''  But 
a  party  has  no  vested  rights  in  an  appeal  or  writ  of  error ;  and  while  the 
repeal  of  a  statute  conferring  appellate  jurisdiction  does  not  vacate  or 
annul  an  appeal  or  a  writ  of  error  already  taken  or  sued  out,  it  takes 
away  the  right  of  the  appellate  court  to  hear  and  determine  the  cause,  and 
the  proceeding  must  be  dismissed,  unless  the  repealing  act  makes  special 
provision  to  the  contrary.***  This  rule  applies  whether  the  repealing  act 
takes  effect  before  or  after  argument  of  the  cause  in  the  appellate  court.*" 
Where  the  appellate  power  of  the  United  States  Supreme  Court  over  judg- 
ments of  a  territorial  court  depends  upon  laws  regulating  the  judicial 
proceedings  of  the  territory,  a  writ  of  error  pending  when  the  territory 
is  admitted  as  a  state  must  be  dismissed,  since  the  laws  conferring  appellate 
jurisdiction  fall  with  the  termination  of  the  territorial  government.^*® 
There  is  always  a  strong  presumption  that  a  statute  withdrawing  juris- 
diction by  a  repeal  of  the  act  which  conferred  it  is  not  limited  to  future 
cases,  but  applies  to  pending  cases,  unless  the  latter  are  expressly  excepted 
from  its  operation.**  But  where  a  repealing  act  provides  that  no  appeal 
or  writ  of  error  shall  **  hereafter  "  be  allowed,  the  evident  intention  is 
to  prevent  a  failure  of  jurisdiction  of  pending  appellate  proceedings,  and 
these  will  not  be  affected  by  the  repeal.**  In  one  instance  where  a  statute 
conferring  jurisdiction  of  suits  against  the  United  States  was  repealed 
without  a  saving  clause,  pending  cases  which  were  consequently  dismissed 
by  the  court  were  reinstated  by  a  subsequent  act  of  Congress.*' 

162.  Criminal  prosecutions;  penal  actions  by  government. —  It  is  a 
clear  rule  that  if  a  statute  creating  an  offense  is  repealed  expressly  or  by 
implication,  no  prosecution  can  be  instituted  for  any  offense  committed 
against  the  statute  previous  to  its  repeal,**  unless  there  be  a  saving  clause 
or  a  general  statute  reserving  the  right  of  prosecution.*®    '*  The  end  of 


16.  WilkinBon  v.  Nebraska,  123  U.  S. 
286,  8  S.  Ct.  120,  31  U.  S.  (L.  ed.)  152; 
Sherman  v.  GriiineU,  123  U.  S.  679,  8 
S.  Ct.  260,  31  U.  S.  (L.  ed.)  278;  Gurnee 
17.  Patrick  County,  137  U.  S.  141,  11 
S.  Ct.  34,  34  U.  S.  (L.  ed.)  601;  National 
Ex<!h.  Bank  v,  Peters,  144  U.  S.  570,  12 
S.  Ct.  767,  36  U.  S.  (L.  ed.)  545;  Wanton 
V.  De  Wolf,  142  U.  S.  138,  12  S.  Ct.  173, 
36  U.  S.  (L.  ed.)  965;  Little  Rock,  etc., 
R.  Co.  V.  East  Tennessee,  etc.,  R.  Co.,  159 
U.  S.  698,  16  S.  Ct.  189,  40  U.  S.  (L.  ed.) 
311;  Mason  i\  Pewabic  Min.  Co.,  153  U.  S. 
361,  14  S.  Ct.  847,  38  U.  S.  (L.  ed.)  746; 
Interstate  Commerce  Commission  v,  Atchi- 
son, etc.,  R.  Co.,  149  U.  S.  264,  13  S.  Ct. 
837,  37  U.  S.  (L.  ed.)  727;  Cincinnati 
Safe,  etc.,  Co.  v.  Grand  Rapids  Safety 
Deposit  Co.,  146  U.  S.  54,  13  S.  Ct.  13, 
36  U.  S.  (L.  ed.)  886;  Scott  v.  Hamner, 
(C.  C.  A.)   72  Fed.  289. 

17.  Baltimore,  etc.,  R.  Co.  r.  Grant,  98 
U.  S.  401,  25  U.  S.  (L.  ed.)  232. 

18.  Gwin  V.  U.  S.,  184  U.  S.  669,  22 
S.  Ct.  526,  46  U.  S.  (L.  ed.)  741;  Balti- 
more, etc.,  R.  Co.  V.  Grant,  98  U.  S.  398, 
25  U.  S.  (L.  ed.)   231;  Dennison  v.  Alex- 


ander, 103  U.  S.  522,  26  U.  S.  (L.  ed.) 
313;  Baltimore,  etc.,  R.  Co.  r.  Trook,  100 
U.  S.  112,  26  U.  S.  (L.  ed.)  571;  Gowen 
i\  Bush,   (C.  C.  A.)   72  Fed.  299. 

19.  Ew  p.  McCardle,  7  WaU.  506,  19 
U.  S.   (L.  ed.)  264. 

20.  McXultv  t?.  Batty,  10  How.  72,  13 
U.  S.   (L.  ed.)   333. 

21.  Baltimore,  etc.,  R.  Co.  v.  Grant,  98 
U.  S.  402,  25  U.  S.  (L.  ed.)  232.  See  also 
Wilkinson    v.   Nebraska,    123   U.    S.    286, 

8  S.  Ct.  120,  31  U.  S.  (L.  ed.)  152.  But 
compare  Strong  v.  U.  S.,  93  Fed.  257. 

«2.  Keller  v.  Asliford,  133  U.  S.  610, 
10  S.  Ct.  494,  33  U.  S.  (L.  ed.)  667. 

23.  Act  of  February  26,  1900,  31  Stat, 
at  L.  33,  c.  25,  2  Supp.  Rev.  Stat.  1119. 

24.  U.   S.   V.  Reisinger,   128   U.  S.  401, 

9  S.  Ct.  99,  32  U.  S.  (L.  ed.)  481;  Anony- 
mous, 1  Wash.  84,  1  Fed.  Cas.  Xo.  475; 
U.  S.  V.  Bennett,  12  Blatchf.  346,  24  Fed. 
Cas.  No.  14,670;  U.  S.  v.  Passmore,  4 
Dall.  372,  1  U.  S.  (L.  ed.)  871;  U.  S.  «. 
Van  Vliet,  22  Fed.  643;  U.  S.  v,  Ulrici, 
3  Dill.  532,  28  Fed.  Cas.  No.  16,594. 

25.  U.  S.  r.  Van  VUet,  23  Fed.  35. 
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punishment/'  said  Judge  Washington,  speaking  nearly  a  hundred  years 
ago,  **  is  not  only  to  correct  the  offender,  but  to  deter  others  from  com- 
mitting like  offenses.  But  if  the  legislature  has  ceased  to  consider  the 
act  in  the  light  of  an  offense,  those  purposes  are  no  longer  to  be  answered, 
and  punishment  is  then  unnecessary  *®  If  the  repealing  act  contains  no 
provision  saving  pending  prosecutions,  such  prosecutions  can  proceed  no 
further.*''  **  There  can  be  no  legal  conviction  nor  any  valid  judgment 
pronounced  upon  conviction,  unless  the  law  creating  the  offense  be  at*  the 
time  in  existence.  By  the  repeal,  the  legislative  will  is  expressed  that  no 
further  proceedings  be  had  under  the  act  repealed. ' '  *^  This  effect  is  pro- 
duced as  well  when  the  statute  is  repealed  by  implication  as  when  it  is 
expressly  repealed  ;*®  but  the  power  to  punish  in  pending  cases  may  be  saved 
by  the  express  language  of  the  repealing  act.*®  Where  a  criminal  action  on 
behalf  of  the  government  for  the  recovery  of  a  penalty,  or  a  proceeding  to 
enforce  a  forfeiture  prescribed  in  a  legislative  act,  is  pending  at  the  time 
of  the  repeal  of  the  act,  or  instituted  after  the  repeal,  such  repeal  is  a  bar 
to  the  action  or  proceeding,  in  the  absence  of  a  saving  clause  in  the 
repealing  act.** 

153.  Private  actions  on  penal  statutes. — ^Actions  on  statutes  in  their 
nature  penal  cannot  be  instituted,  or,  if  pending,  cannot  be  further  prose- 
cuted after  the  repeal  of  such  statutes,  unless  the  repealing  act,  or  an 
existing  general  provision,  saves  the  right  to  prosecute  pending  suits.** 
After  the  repeal  of  a  usury  law,  no  forfeiture  or  penalty  can  be  visited 
upon  the  party  holding  the  usurious  contract.**  A  statutory  cause  of 
action  and  a  suit  pending  thereon  for  the  recovery  of  money  paid  on  a 
contract  made  in  violation  of  law  fall  with  the  repeal  of  the  statute  creating 
the  remedy.**    But  the  doctrine  that  the  unconditional  repeal  of  a  statute 

26.  Anonymoua,  1  Wash.  89,  1  Fed.  Cas. 
No.  475. 

Vr.  U.  S.  V.  Finlay,  1  Abb.  364,  25  Fed. 
Cas.  No.  15,099,  holding  that  an  indict- 
ment previouflly  found,  but  not  yet  tried, 
should  be  quaihed  on  motion;  Yeaton  v. 
U.  S.,  5  Cranch  283,  3  U.  S.  (L.  ed.)  102; 
V.  S.  i\  Hague,  22  Fed.  706;  U.  S.  V. 
Barr,  4  Sawy.  254,  24  Fed.  Cas,  No.  14,527 ; 
Moore  v,  U.  S.,  (C.  C.  A.)   86  Fed.  465. 

28.  U.  S.  V.  Tynen,  11  WaU.  95,  20 
U.  S.   (L.  ed.)   165. 

**  Even  if  the  act  be  repealed  after  con- 
viction, judgment  will  be  arrested."  U.  S. 
r.  Van  Vliet,  22  Fed.  843,  citing  Yeaton 
r.  U.  S.,  5  Cranch  281,  3  U.  S.  (L.  ed.) 
101,  and  U.  S.  v.  Preston,  3  Pet.  57,  7 
U.  S.  (L.  ed.)  601.  See  also  U.  S.  v. 
Mathews,  23  Fed.  74. 

29.  U.  S.  V.  Tynen,  11  Wall.  88,  20 
U.  S.  (L.  ed.)  153;  U.  S.  r.  Baum,  74 
Fed.  46. 

30.  U.  S.  V.  Baum,  74  Fed.  43 :  U.  S.  v, 
Barr,  4  Sawy.  254,  24  Fed.  Cas.  No.  14,527. 

31.  U.  S.  t;.  Six  Fermenting  Tubs,  1 
Abb.  268,  27  Fed.  Cas.  No.  16,296,  where, 
however,  the  proceeding  for  forfeiture  was 


preserved   by   a  saving   clause;    U.   S.   v. 
Claflin,  97  U.  S.  546,  24  U.  S.    (L.  ed.) 
1082,   affirming    14   Blatchf.    65,   25    Fed. 
Cas.  No.  14,799.    See  also  Yeaton  «.  U.  S., 
5  Cranch  283,  3  U.  S.  (L.  ed.)   102;  U.  S, 


V.  Keokuk,  etc.,  Bridge  Co.,  45  Fed.  188; 
U.  S.  1*.  Koch,  40  Fed.  250;  The  Irresisti- 
ble, 7  Wheat.  652,  6  U.  S.  (L.  ed.)  621; 
U.  S.  i>.  Ship  Helen,  6  Cranch  203,  3  U.  S. 
(L.  ed.)  199. 

**  There  are  cases  which  go  so  far  as 
to  say  that  the  unqualified  repeal  of  a 
law  as  elfectiially  destroys  rights  and  lia- 
bilities dependent  upon  it,  not  past  and 
concluded,  as  if  the  statute  had  never 
existed.  It  is,  however,  putting  it  strongly 
enough  to  say,  that  an  unqualified  repeal 
operates  to  destroy  inchoate  rights,  as 
a  release  of  imperfect  obligations  and  as 
a  remission  of  penalties  and  forfeitures 
dependent  upon  the  destroyed  statute." 
Hertz  r.  Woodman,  218  U.  S.  206,  30  S.  Ct. 
621,  64  U.  S.   (L.  ed.)    1001. 

32.  Norris  v.  Crocker,  13  How.  429,  14 
U.  S.  (L.  ed.)  210;  Royston  v.  Miller,  76 
Fed.  64.  See  also  Keramish  v.  Ball,  30 
Fed.  769. 

33.  Ewell  t\  Daggs,  108  U.  S.  143,  2 
S.  Ct.  408,  27  U.  S.  (L.  ed.)  682,  affirming 
Daggs  V.  Ewell,  3  Woods  344,  6  Fed.  Cas. 
No.  3,537.  See  also  for  an  application  of 
the  same  principle,  Rosenplanter  v.  Provi- 
dent Sav.  L.  AssuT.  Soc,  (C.  C  A.)  96 
Fed.  721.  Compare  Latrobe  v.  Hulbert, 
6  Fed.  209. 

34.  Kimbro  «.  Colgate,  5  Blatchf.  229, 
14  Fed.  Cas.  No.  7,778. 
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river,  in  obedience  to  an  order  of  the  secretary  of  war ;  ^^  to  the  repeal  of 
an  act  making  the  unlawful  entry  of  imported  goods  an  indictiLble 
offense ;  ^^  to  the  repeal  of  an  act  making  certain  offenses  against  the 
revenue  laws  indictable ;  *^  and  to  an  act  making  it  an  indictable  offense 
to  have  counterfeit  coin  in  possession  knowing  the  same  to  be  false.^' 
The  provision  in  the  Sherman  Anti-trust  Act  of  1890,  making  criminal 
certain  contracts  in  restraint  of  trade  or  commerce  **  in  any  territory  of 
the  United  States,  ^'"^^  ceased  to  be  in  force  in  Utah  when  it  was  super- 
seded by  the  constitution  of  Utah  upon  the  admission  of  the  territory  as 
a  state ;  but  prosecutions  for  offenses  against  the  act  theretofore  committed 
were  not  saved  by  section  13  of  the  Revised  Statutes,  since  the  language 
of  that  section  applies  only  to  cases  where  the  statute  defining  an  offense 
has  been  repealed.^'^  This  conclusion  is,  perhaps,  in  conflict  with  an  earlier 
case  holding  that  a  pending  indictment  for  the  crime  of  adultery  in  Utah 
territory,  in  violation  of  the  Edmunds-Tucker  Act  of  1887,"^®  was  saved 
by  section  13,  above  mentioned,  and  that  it  was  properly  transferred  to 
and  prosecuted  in  the  federal  District  Court  after  the  admission  of  Utah 
as  a  state.**  A  creditor  who  received  property  from  his  debtor  while  the 
Bankrupt  Act  of  1867  was  in  force  under  such  circumstances  that  it  was 
recoverable  from  the  creditor  by  the  debtor's  assignee  in  bankruptcy 
incurred  a  **  liability  '*  which  remained  enforceable  by  the  assignee  after 
the  repeal  of  the  provision  creating  the  liability.®^  Where  an  act  of  Con- 
gress imposing  certain  taxes  on  banks  and  banking  associations  was 
repealed,  it  was  held  that  section  13  of  the  Revised  Statutes  did  not 
authorize  the  collection  of  taxes  not  assessable  at  the  time  the  repealing 
act  was  passed,  no  **  liability  "  therefor  having  been  incurred  at  that 
time.^*  If  the  repealing  act  is  itself  either- expressly  or  impliedly  in  con- 
flict with  section  13,  that  section  is  not  operative,  the  courts  giving  effect 
to  the  latest  manifestation  of  the  legislative  will.^    Unless  the  repugnancy 


641;  U.  S.  f?.  Matthews,  23  Fed.  74, 
wherein  the  statutes  imposing  the  punish- 
ment were  an  act  of  June  20,  1878,  20 
Stat,  at  L.  243,  c.  367,  and  an  act  of 
March  3,  1881,  21  St&t.  at  L.  408,  and 
the  repeal  was  by  an  act  of  July  4,  1884, 
23  Stat,  at  L.  98,  c.  181,  §  1. 

The  federal  statute,  Rev.  Stat.,  {  13, 
was  probably  overlooked  by  the  court  in 
U.  S.  f.  Hague,  22  Fed.  706. 

52.  U.  S.  t*.  Keokuk,  etc..  Bridge  Co.,  45 
Fed.  178,  an  action  based  on  an  act  of 
Aug.  11,  1888,  c.  860,  §§  9,  10,  25  Stat, 
at  L.  425,  which  was  repealed  by  an  act 
of  Sept.  19,  1890,  c.  907,  §g  4,  5,  26  Stat, 
at  L.  426,  1  Supp.  Rev.  Stat.  (2d  ed.)  800, 
801. 

53.  U.  S.  t\  Four  Cases  Lastings,  10 
Ben.  371,  25  Fed.  Cas.  No.  15,145,  wherein 
the  information  was  filed  under  Rev.  Stat. 
U.  S.,  §  2864,  which  was  amended  by  the 
substitution  of  a  different  provision  in 
an  act  of  Feb.  18,  1875,  c.  80,  18  Stat,  at 
L.  319. 

54.  U.  S.  V.  Ulrici,  3  DiU.  533,  28  Fed. 
Cas.  No.  16,594. 

55.  U.  S.  r.  Barr,  4  Sawy.  254,  24  Fed. 
Cas.  No.  14,527,  where  the  indictment 
was  based  on   Rev.  Stat.  U.  S.,   §   5457, 


which  was  superseded  and  repealed  by  an 
act  of  Jan.  16,  1877. 

56.  Act  of  July  2,  1890,  26  Stat,  at  L. 
209. 

57.  Moore  f.  U.  S.,  (C.  C.  A.)  85  Fed. 
465,  holding,  however,  that  a  pending 
prosecution  in  a  territorial  court  could 
not  be  transferred  to  and  prosecuted  in 
the  United  States  District  Court  for  the 
District  of  Utah  after  the  admission  of 
Utah  as  a  state,  because  the  case  was  not 
one  of  those  within  the  provisions  for 
transfer  in  the  enabling  act. 

58.  Act  of  March  3,  1887,  24  Stat,  at 
L.  635. 

59.  U.  S,  r.  Baum,  74  Fed.  43. 

60.  Bradbury  v.  Galloway,  3  Sawy.  346, 
3  Fed.  Case  No.  1.764;  Tinker  v.  Van 
Dyke,  1  Flipp.  521,  23  Fed.  Cas.  No. 
14,058;  Warren  v.  Garber,  1  Hughes  365, 
29  Fed.  Cas.  No.  17,196. 

61.  17  Op.  Atty.-Gen.  639  (Brewster, 
1883). 

62.  Hertz  t*.  Woodman,  218  U.S.  205,30 
S.  Ct.  621,  54  U.  S.   (L.  ed.)    1001.     See 
also  Great  Northern  R.  Co.  v.  U.  S.,  208 
U.  S.  452,  28  S.  Ct.  313,  52  U.  S.  (L.  ed.) 
567;  17  Op.  Atty.-Gen.  544. 


STATUTES  AND  STATUTORY  CONSTRUCTION 


177 


is  irreconcilable,  however,  the  repealing  act  will  be  so  construed  as  to  give 
it  conjoint  eflfect  with  section  13.®*  Of  course,  the  section  does  not  make 
an  act  unlawful  which  was  unforbidden  by  statute  at  the  time  of  its 
commission.®^ 

Bemval 

166.  Common-law  role  as  to  revival  by  repeal. —  Where  an  act  repeal- 
ing another  is  itself  repealed,  the  act  originally  repealed  is  restored  as  it 
was  before  its  repeal,  unless  the  eflfect  of  the  last  repealing  act  is  by  its 
terms,  or  by  some  general  statute,  limited  to  the  abrogation  of  the  act 
repealed  thereby.®*^  If  a  statute  abrogates  the  common  law  and  is  after- 
wards repealed,  the  common  law  revives.*®  But  the  repeal  of  a  repealing 
act  cannot  eflfect  the  revival  of  any  previous  act  which  is  repugnant  to  the 
provisions  of  the  last  repealing  act.®''  And  the  doctrine  that  repeal  of  a 
repealing  act  revives  the  first  act  is  not  applicable  where  such  a  conclusion 
would  be  opposed  to  the  obvious  legislative  intention  in  the  enactment  of 
the  last  repealing  act.®®  Thus,  it  would  be  impossible  to  impute  to  a  legis- 
lature the  intention,  in  amending  parts  of  a  code  and  repealing  other  parts 
which  had  been  declared  unconstitutional,  to  revive  earlier  laws  which 
might  render  the  amended  law  liable  to  the  same  objections.®® 

167.  Rule  under  statutory  provisions. —  It  has  been  said  that  an  act 
declaring  that  the  repeal  of  a  repealing  act  shall  not  revive  the  first  act 
repealed,  being  in  derogation  of  the  common  law,  is  to  be  strictly  con- 
strued ;  ^®  and  that  it  does  not,  for  example,  apply  to  an  act  temporarily 
suspending  a  former  repealing  act.''*  In  like  manner  on  the  repeal  of  a 
special  act  excepting  certain  cases  from  the  operation  of  a  general  statute, 
the  general  statute  governs  the  cases  formerly  covered  by  the  special  act.^ 
But  a  statute  prohibiting  revivals  by  repeal  does  apply  where  an  act  is 
repealed  by  implication  arising  from  repugnancy  in  a  Later  act  which,  in 
turn,  is  expressly  repealed,  and  in  such  a  case  the  original  act  is  not 
revived.'^*  A  federal  statute  provides  that  "  whenever  an  act  is  repealed 
which  repealed  a  former  act,  such  former  act  shall  not  thereby  be  revived 
unless  it  shall  be  expressly  so  provided."  ''*  The  statute  not  only  prevents 
an  express  repeal,'^  but  also  an  implied  repeal '^®  of  a  repealing  statute 
from  operating  to  revive  the  original  act.    But  it  applies  only  to  express 


68.  Great  Northern  R.  Co.  v.  U.  S.,  208 
U.  S.  462,  28  S.  Ct.  313,  62  U.  S.  (L.  ed.) 
567,  affirming  155  Fed.  945;  U.  S.  V, 
Chicago,  etc.,  R.  Co.,  151  Fed.  84;  U.  S. 
V.  Standard  Oil  Co.,  148  Fed.  719;  Lang 
r.  U.  S.,  (C.  C.  A.)    133  Fed.  201. 

64.  U.  S.  V.  Bennett,  12  Blatchf.  351,  25 
Fed.  Cas.  No.  14,670. 

65.  U.  S.  t?.  Philbrick,  120  U.  S.  67,  7 
S.  Ct.  413,  30  U.  S.  (L.  ed.)  559.  See 
also  Ea  p.  Yerger,  8  WaU.  106,  19  U.  S. 
(L.  ed.)   332. 

66.  Mathewaon  v.  Phoenix  Iron  Foundry, 
20  Fed.  281. 

67.  Converge  v,  U.  S.,  21  How.  472,  16 
U.  S.    (L.  ed.)    192. 

68.  Patapsco  Guano  Co.  v.  North  Caro- 
lina Board  of  Agriculture,  171  U.  S.  353, 
18  S.  Ct.  862,  43  U.  S.  (L.  ed.)  191; 
Kohlsaat  v.  Murphy,  96  U.  &  153,  24 
U.  S.  (L.  ed.)  844. 

1  F.  8.  A.— 12 


69.  Pata{>8co  Guano  Co.  v.  North  Caro- 
lina Board  of  Agriculture,  171  U.  S.  363, 
18  S.  Ct.  862,  43  U.  S.  (L.  ed.)   191. 

70.  Brown  i;.  Barry,  3  Dall.  367,  1  U.  S. 
(L.  ed.)   638. 

71.  Brown  v,  Barry,  3  Dall.  367,  1  U.  S. 
(L.  ed.)    638. 

72.  Pepin  Tp.  f.  Sage,  (C.  0.  A.)  120 
Fed.  657. 

73.  Milne  v.  Huber,  3  McLean  212,  17 
Fed.  Cas.  Xo.  9,617. 

74.  Rev.  SUt.  U.  S.,  §  12,  which  it  a  re- 
enactment  of  the  Act  of  Feb.  25,  1871, 
c.  71,  I  3,  16  Stat,  at  L.  431. 

76.  Parsone  v.  U.  S.,  .^0  Ct.  CI.  232. 
See  also  Stanley  v,  Schwalby,  162  U.  S. 
281,.  16  S.  Ct.  754,  40  U.  S.  (L.  ed.)  960. 

76.  18  Op.  Atty.-Gen.  262  (Garland, 
1885).  See  also  Jacksonville,  etc.,  R.  Co. 
1?.  U.  S.,  21   Ct.  CI.  173;   U.  S.  r.  One 
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or  implied  repeals,  and  not  to  a  case  where  the  repealing  act  is  not  repealed 
but  expires  of  its  own  limitation ;  in  such  a  case  the  original  act  is  revived 
under  the  common-law  ruleJ'^  Notwithstanding  the  statute,  where  an  act 
merely  excepts  a  particular  class  of  cases  from  the  provisions  of  a  pre- 
viously existing  general  law  which  continues  in  force,  the  repeal  of  the 
excepting  statute  operates  to  bring  such  cases  under  the  general  lawJ* 
Whether  the  statute  operates  as  a  rule  of  construction  of  the  legislation  in 
organized  territories  is  uncertain,''^  in  view  of  another  federal  statute 
which  provides  that  '*  the  Constitution  and  all  laws  of  the  United  States 
which  are  not  locally  inapplicable  shall  have  the  same  force  and  effect 
within  all  the  organized  territories,  and  in  every  territory  hereafter 
organized,  as  elsewhere  within  the  United  States."^® 

168.  Bevival  by  expiration  of  repealing  statute ;  by  express  statute. — 
"Where  a  repealing  act  expires  by  its  own  limitation,  the  act  repealed  is 
revived.®*  It  is  not  competent  for  Congress  to  revive  an  expired  act  so 
as  to  make  it  retroact  over  the  intervening  time,  except  in  those  cases  where 
Congress  would  have  the  power  to  pass  an  independent  retroactive  stat- 
ute.*** Congress  may  make  the  revival  of  an  act  depend  upon  a  future 
event,  and  direct  that  event  to  be  made  known  by  proclamation.®*  Where 
an  act  is  revived  by  a  subsequent  act,  it  is  revived  precisely  in  that  form 
and  with  that  effect  which  it  had  at  the  moment  when  it  expired.®*    An 


Horse,  etc.,  7  Ben.  406,  27  Fed'.  Cas.  No. 
16  932. 

77.  20  Op.  Atty.-Gen.  466  (MiUer,  1892). 

78.  JackBonville,  etc.,  R.  Co.  t\  U.  S., 
21  Ct.  CI.  173,  citing  Smith  c.  Hoyt,  14 
Wis.  252,  wherein  the  same  provision  in  a 
Wisconsin  statute  as  in  the  federal  stat- 
ute was  under  consideration,  and  the  court 
paid :  ''  If  a  proviso  creating  an  exception 
to  the  general  terms  of  a  statute  should 
be  repealed,  courts  would  be  afterwards 
bound  to  give  effect  to  it  according  to 
those  general  terms,  as  though  the  proviso 
had  never  existed.  And  this  could  not  be 
said  to  revive  a  repealed  statute.  The  rule 
against  this  relates  to  cases  of  absolute 
repeal,  and  not  to  cases  where  a  statute 
is  left  in  force,  and  all  that  is  done  in 
the  way  of  repeal  is  to  except  certain  cases 
from   its  operation." 

79.  Munoa  v.  Southern  Pac.  R.  Co.,  (C. 
C.  A.)  51  Fed.  188,  where  the  court  found 
it  necessary  to  decide  that  **  very  interest- 
ing question." 

80.  Rev.  Stat.  U.  S.,  §  1891. 

81.  An  act  of  Congress  was  passed  April 
29,  1878,  20  Stat,  at  L.  37,  giving  to  the 
executive  certain  powers  upon  the  subject 
of  quarantine  regulations.  Another  act 
was  passed  June  2,  1879,  providing  for 
the  repeal  of  many  of  the  most  important 
provisions  of  the  act  of  1878;  iiut  the 
later  act  was  limited  in  its  duration  to 
the  period  of  four  years;  that  is,  the  act 
of  June  2,  1879,  expired  bv  limitation  on 
June  2,  1883.  In  1892  it  was  held  by  At- 
torney-General Miller  that  the  act  of  1878 
was  then  in  force.  20  Op.  Attv.-Oen.  467, 
where  it  was  said:  "  In  Collins  r.  Smith, 
6  Whart.  ( Pa. )  294,  it  was  decided,  Chief 


Justice  Gibson  delivering  the  opinion,  that 
where  a  repealing  act  expires  by  its  own 
limitation  the  act  repealed  is  revived. 
Accordingly,  it  was  held  by  the  late  Mr. 
Secretary  Folger,  an  eminent  jurist,  that 
this  particular  act  of  1878  was  revived  on 
June  2,  1883.  The  same  view  was  taken 
by  my  immediate  predecessor,  Attorney- 
General  Garland,  and  was  acted  upon  no 
doubt  under  his  advice  by  President  Cleve- 
land and  Secretary  Manning  in  quarantin- 
ing against  smallpox  in  Canada  in  1886. 
In  this  view  I  concur."  Compare  U.  S.  r. 
Twenty-Five  Cases  Cloths,  Crabbe  383, 
28  Fed.  Cas.  No.  16,563,  when  Judge  Hop- 
kinson,  charging  a  jury,  said:  "On  this 
subject  I  would  suggest  that  where  a  stat- 
ute contains  an  absolute  affirmative'  repeal 
of  an  antecedent  statute,  or  a  part  of  it, 
the  expiration  of  the  subsequent  statute, 
by  its  own  limitation,  would  not  revive 
the  repealed  act;  but  where  there  is  no 
such  express  repeal  the  first  statute  is 
taken  to  be  repealed  by  the  implication 
that  it  is  supplied  by  the  subsequent  law, 
then  it  would  seem  that  we  might  well 
consider  the  second  law  was  rather  a 
suspension  than  a  repeal  of  the  first; 
and  if  the  legislature,  after  the  experi- 
ment, allowed  the  second  act  to  expire, 
it  was  their  intention  to  go  back  to  the 
provisions  of  the  first;  otherwise  there 
would  be  no  legislation  on  the  subject." 

82.  Home  Mut.  Ins.  Co.  v.  Stockdale,  12 
Fed.  Cas.  No.  6,662. 

83.  Brig  Aurora  r.  U.  S.,  7  Cranch  382, 
3  U.  S.   (L.  ed.)   378. 

84.  Brig  Aurora  v.  U.  8.,  7  Cranch  382, 
3  U.  S.   (L.  ed.)   378. 
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act   reviving   an   antecedent   one  revives   also   all   acts   explanatory   or 
supplemental  to  it.®* 

IX.    The  Revised  Statutes,  Supplements,  and  Statutes  at  Large 

First  Edition  of  Revised  Statutes 

159.  Ck)mpilation  and  enactment. —  The  Revised  Statutes  were  compiled 
under  an  act  of  June  27,  1866,  providing  *  *  for  the  revision  and  consolida- 
tion of  the  statute  laws  of  the  United  States,"  the  appointment  of  three 
commissioners  being  thereby  authorized  to  accomplish  the  work.  The  com- 
missioners were  directed  to  **  revise,  simplify,  arrange,  and  consolidate  all 
statutes  of  the  United  States,  general  and  permanent  in  their  nature,  which 
shall  be  in  force  at  the  time  such  commissioners  may  make  the  final  report 
of  their  doings;"  also  to  arrange  the  statutes  and  parts  of  statutes  '*  under 
titles,  chapters,  and  sections,  or  other  suitable  divisions  and  subdivisions, 
with  head-notes  briefly  expressive  of  the  matter  contained  in  such  divisions ; 
also  with  side-notes  so  drawn  as  to  point  to  the  contents  of  the  text  and 
with  references  to  the  original  text  from  which  each  section  is  compiled," 
etc.®®  By  subsequent  provisions  a  committee  of  the  House  of  Representa- 
tives was  authorized  to  accept  the  draft  prepared  by  the  commissioners.**'' 
It  was  also  enacted  that  the  printed  volumes  of  the  Revised  Statutes  **  shall 
be  legal  evidence  of  the  laws  and  treaties  therein  contained,  in  all  the  courts 
of  the  United  States  and  of  the  several  states  and  territories."®®  The 
Revised  Statutes,  commonly  called  the  first  edition,  were  enacted  by  Con- 
gress and  approved  by  the  President  June  22,  1874.®* 

160.  Scope. —  It  is  provided  in  the  Revised  Statutes,  section  5595,  that 
*'  the  foregoing  seventy-three  titles  embrace  the  statutes  of  the  United 
States  general  and  permanent  in  their  nature,  in  force  on  the  1st  day  of 
December,  one  thousand  eight  hundred  and  seventy-three,  as  revised  and 
consolidated  by  commissioners  appointed  under  an  act  of  Congress,  and 
the  same  shall  be  designated  and  cited  as  The  Revised  Statutes  of  the 
United  States."    The  section  is  fully  annotated  elsewhere  in  this  work.®® 

161.  Repeal;  acts  passed  since  Dec.  1,  1873. —  The  Revised  Statutes, 
section  5596,  provide  that  '*  all  acts  of  Congress  passed  prior  to  said  first 
day  of  December,  one  thousand  eight  hundred  and  seventy-three,  any  por- 
tion of  which  is  embraced  in  any  section  of  said  revision,  are  hereby 
repealed,  and  the  section  applicable  thereto  shall  be  in  force  in  lieu  thereof ; 
all  parts  of  such  acts  not  contained  in  such  revision,  having  been  repealed 
or  superseded  by  subsequent  acts,  or  not  being  general  and  permanent  in 
their  nature:  Provided,  That  the  incorporation  into  said  revision  of  any 
general  and  permanent  provision,  taken  from  an  act  making  appropria- 
tions, or  from  an  act  containing  other  provisions  of  a  private,  local,  or 


85.  U.  S.  V.  Woolsey,  28  Fed.  Gas.  No. 
16,763,  citing  Williams  r.  Hougheedge,  2 
Burr.  747,  and  Rex  v,  Surry,  2  T.  R.  504. 
See  also  Hot  Springs  Cases,  10  Ct.  CI.  289. 

86.  Act  of  June  27,  1836,  14  Stat,  at  L. 
74,  c.  140,  reprinted  in  the  body  of  this 
work  under  the  title  Statutes. 

87.  Act  of  March  3,  1873,  17  Stat,  at  L. 
579,  c.  ^1,  reprinted  in  the  body  of  this 
work  under  the  title  Statutes. 

88.  "Act  of  June  20,  1874,  18  Stat,  at 
L.  113,  c.  333,  {  2,  reprinted  in  the  body 
of  tiiiB  work  under  the  title  Statutes. 


As  to  the  printed  publications,  the  first 
edition  is  a  transcript  of  the  original 
Revised  Statutes  preserved  in  the  depart- 
ment of  state,  and  is  prima  facie  evidence 
thereof.  If,  however,  the  correctness  of 
the  printed  copy  is  drawn  in  question,  the 
original  is  the  only  conclusive  eviden^ce  of 
the  exact  text  of  the  law."  Per  Richard- 
son, J.,  in  Wright  v,  U.  S.,  16  Ct.  CI. 
87. 

89.  Rev.  Stat.  U.  S.  (Ist  ed.),  p.  \m2. 

90.  See  the  title  Statutes  in  the  body 
o\   this  work. 
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temporary  character,  shall  not  repeal,  or  in  any  way  affect  any  appropria- 
tion, or  any  provision  of  a  private,  local,  or  temporary  character,  containe<l 
in  any  of  said  acts,  but  the  same  shall  remain  in  force ;  and  all  acts  of  Con- 
gress passed  prior  to  said  last-named  day  no  part  of  which  are  embraced 
in  said  revision,  shall  not  be  affected  or  changed  by  its  enactment.''  The 
section  is  fully  annotated  elsewhere  in  this  work.  The  Revised  Statutes, 
section  5601,  provide  that  **  the  enactment  of  the  said  revision  is  not  to 
affect  or  repeal  any  act  of  Congress  passed  since  the  1st  day  of  December, 
one  thousand  eight  hundred  and  seventy-three,  and  all  acts  passed  since 
that  date  are  to  have  full  effect  as  if  passed  after  the  enactment  of  this 
revision,  and  so  far  as  such  acts  vary  from  or  conflict  with  any  provision 
contained  in  said  revision,  they  are  to  have  effect  as  subsequent  statutes, 
and  as  repealing  any  portion  of  the  revision  inconsistent  therewith. ' '  The 
section  is  fully  annotated  elsewhere  in  this  work. 

162.  Accrued  rights;  prosecutions  and  punishments. —  The  Revised 
Statutes,  section  5597,  provide  that  *  *  the  repeal  of  the  several  acts  embraced 
in  said  revision  shall  not  affect  any  act  done,  or  any  right  accruing  or 
accrued,  or  any  suit  or  proceeding  had  or  commenced  in  any  civil  cause 
before  the  said  repeal,  but  all  rights  a^d  liabilities  under  said  acts  shall 
continue,  and  may  be  enforced  in  the  same  manner  as  if  said  repeal  had 
not  been  made ;  nor  shall  said  repeal  in  any  manner  affect  the  right  to  any 
office  or  change  the  term  or  tenure  thereof." '  The  section  is  fully  annotated 
elsewhere  in  this  work.  The  Revised  Statutes,  section  5598,  provide  that 
**  all  offenses  committed,  and  all  penalties  or  forfeitures  incurred  under 
any  statute  embraced  in  said  revision  prior  to  said  repeal,  may  be  prose- 
cuted and  punished  in  the  same  manner  and  with  the  same  effect  as  if  said 
repeal  had  not  been  made."  The  section  is  fully  annotated  elsewhere  in 
this  work. 

163.  Acts  of  limitation. —  The  Revised  Statutes,  section  5599,  provide 
that  **  all  acts  of  limitation,  whether  applicable  to  civil  causes  and  proceed- 
ings, or  to  the  prosecution  of  offenses,  or  for  the  recovery  of  penalties  or 
forfeitures,  embraced  in  said  revision  and  covered  by  said  repeal,  shall  not 
be  affected  thereby,  but  all  suits,  proceedings,  or  prosecutions,  whether 
civil  or  criminal,  for  causes  arising,  or  acts  done  or  committed  prior  to  said 
repeal,  may  be  commenced  and  prosecuted  within  the  same  time  as  if  said 
repeal  had  not  been  made."  The  section  is  fully  annotated  elsewhere  in 
this  work. 

164.  Arrangement  and  classification. —  The  Revised  Statutes,  sec- 
tion 5600,  provide  that  *'  the  arrangement  and  classification  of  the  several 
sections  of  the  revision  have  been  made  for  the  purpose  of  a  more  convenient 
and  orderly  arrangement  of  the  same,  and  therefore  no  inference  of  pre- 
sumption of  a  legislative  construction  is  to  be  drawn  by  reason  of  the  title 
under  which  any  particular  section  is  placed."  The  section  is  fully  anno- 
tated elsewhere  in  this  work. 

Construction  of  Revised  Statutes 

166.  Legislative  provisions. —  Several  sections  of  the  Revised  Statutes 
touching  the  construction  of  its  provisions  have  already  been  quoted.^* 
Title  I.,  chapter  1,  of  the  Revised  Statutes,  entitled  **  Definitions,"  and 

91.  See  11  160,  162,  163. 
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chapter  2  of  the  same  title,  entitled  **  Form  of  Statutes  and  Efifect  of 
Repeals/'  also  prescribe  rules  for  the  construction  of  the  Revised  Statutes 
and  of  other  federal  statutes.®* 

166.  BeTJaer's  report  and  marginal  notes. —  The  Aet  of  June  27,  1866, 
initiating  the  revision  of  the  federal  statutes,  contained  directions  to  the 
commissioners  of  revision  ''  for  making  such  alterations  as  may  be  neces- 
sary to  reconcile  the  contradictions,  supply  the  omissions,  and  amend  the 
imperfections  of  the  original  text,"  and  provided  that  in  submitting  to 
Congress  the  result  of  their  labors  the  commissioners  should  ''  at  the  same 
time  •  •  •  suggest  to  Congress  such  contradictions,  omissions,  and 
imperfections  as  may  appear  in  the  original  text,  with  the  mode  in  which 
they  have  reconciled,  supplied,  and  amended  the  same."*^  "  Reports  of 
commissioners  of  revision  suggesting  changes  which  have  been  adopted," 
said  Judge  Putnam,  '^  have  been  constantly  accepted  in  Great  Britain  and 
in  the  various  states  in  this  country  for  aiding  the  construction  of  the 
statute  as  changed,  even  when  less  specific  provisions  were  made  for  amend- 
ments, and  for  stating  the  reasons  thereof,  than  are  found  in  the  statute  " 
last  above  mentioned.  **  There  can  be  no  doubt,  therefore,  that  under  this 
statute,  whenever  the  commissioners  have  stated  in  their  report  reasons  for 
changing  the  text  accompanied  with  amendments  which  have  been  followed 
by  their  adoption  by  Congress,  it  must  ordinarily  be  held  that  there  was 
an  intention  to  change,  and  that  the  report  aids  in  the  construction  of  the 
new  statute."®* 

By  the  Act  of  June  27,  1866,  the  commissioners  to  revise  the  statutes 
were  directed  to  place  at  the  sections  of  the  revision  **  references  to  the 
original  text  from  which  each  section  is  compiled."®**  The  court  may, 
therefore,  consult  these  marginal  references  in  order  to  ascertain  what 
statutes  were  used  in  the  compilation  of  the  sections  at  which  the  references 
are  placed.®®  A  marginal  note  defining  the  scope  of  a  section  has  been 
referred  to  for  the  purpose  of  interpreting  general  words  used  in  that 
section.®'' 

167.  Original  statutes. —  In  one  of  the  first  cases  in  which  the  Supreme 
Court  had  occasion  to  consider  the  propriety  of  referring  to  the  original 
acts  in  construing  the  provisions  of  the  Revised  Statutes,  Mr.  Justice  Miller 
said:  '^  It  must  be  admitted  that  in  construing  any  part  of  the  Revised 
Statutes  it  is  admissible,  and  often  necessary,  to  recur  to  its  connection 
in  the  act  of  which  it  was  originally  a  part."  ®®  The  later  decisions  have 
established  the  following  propositions:  ^' Where  there  is  a  substantial 
doubt  as  to  the  meaning  of  the  language  used  in  the  revision,  the  old  law 
is  a  valuable  source  of  information,"  and  may  be  resorted  to  '*  when  neces- 
sary to  construe  doubtful  language  used  in  expressing  the  meaning  of 

9S.  8ee  the  title  Statutes  in  the  body 
of  this  work. 

93.  Act  ol  June  27,  1866,  14  Stat,  at 
L.  74,  c.  140,  If  2,  3,  reprinted  in  the 
body  of  l^is  work  under  the  title  Stat- 
rrss. 

M.  King  V,  McLean  Asylum,  (C.  C.  A.) 
64  Fed.  345.  See  also  Barrett  t*.  U.  S., 
169  U.  S.  228,  18  S.  Ct.  332,  42  U.  S. 
(L.  ed.)   723. 

95.  Act  of  June  27,  1866,  14  Stat,  at 
L.  74,  c.  140,  §  2,  reprinted  in  the  body 
of  this  work  under  the  title  Siatutks. 


I  U.  S.  t?.  Averill,  180  U.  S.  338,  9 
S.  Ct.  646,  32  U.  S.  (L.  ed.)  978.  See 
also  U.  S.  r.  Fahrenback,  2  Woods  177. 

97.  Mackey  v.  Miller,  (C.  C.  A.)  126 
Fed.  161. 

98.  U.  S.  V,  Hirsch,  100  U.  S.  35,  25  U. 
S.  (L.  ed.)  540,  where  a  section  of  the 
Revised  Statutes  defining  and  pimishing 
conspiracies  to  defraud  generally  was  held 
not  to  be  restricted  by  the  prior  act  from 
which  the  section  was  taken  to  conspira- 
cies arising  under  the  revenue  laws.  In 
fact,  as  was  held  by  the  court,  the  prior 
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Congress;'* *^  and  **  this  is  especially  so  where  the  act  authorizing  the 
revision  directs  marginal  references  as  is  the  case  "  with  the  Revised 
Statutes.^  Resort  may  be  had  to  the  original  statute  from  which  a  section 
of  the  revision  was  taken  **  to  ascertain  what,  if  any,  change  of  phraseology 
there  is,  and  whether  such  change  should  be  construed  as  changing  the 
law."*  A  provision  made  in  a  statute  but  not  included  in  the  Revised 
Statutes  may  be  recurred  to  for  the  purpose  of  ascertaining  the  meaning 
of  terms  used  in  other  portions  of  the  same  statute  and  embraced  in  the 
revision.^  But  **  when  the  meaning  is  plain  the  courts  cannot  look  to  the 
statutes  which  have  been  revised  to  see  if  Congress  erred  in  that  revision ; ''  * 
since  **  the  main  object  of  the  revision  was  to  incorporate  all  the  existing 
statutes  in  a  single  volume,  that  a  person  desiring  to  know  the  written  law 
upon  any  subject  might  learn  it  by  an  examination  of  that  volume,  without 
the  necessity  of  referring  to  prior  statutes  upon  the  subject.  If  the  lan- 
guage of  the  revision  be  plain  upon  the  face,  the  person  examining  it  ought 
to  be  able  to  rely  upon  it.  If  it  be  but  another  volume  added  to  the  prior 
Statutes  at  Large,  the  main  object  of  the  revision  is  lost,  and  no  one  can 
be  certain  of  the  law  without  an  examination  of  all  previous  statutes  upon 
the  same  subject."**  Discussing  the  same  question,  Mr.  Justice  Brown 
said:    **  The  whole  doctrine  applicable  to  the  subject  may  be  summed  up 

act  did  not,  upon  a  correct  consrtruction 
thereof,  so  restrict  the  provision. 

99.  Per  Justice  Miller,  in  U.  S.  f.  Bowen, 
100  U.  S.  513,  25  U.  S.  (L.  ed.)  632.  To 
the  same  effect  Buck  Stove,  etc.,  Co.  t*. 
Vickers,  226  U.  S.  205,  33  S.  Ct.  41,  67 
U.  S.  (L.  ed.)  189;  Low  Wah  Suey  r. 
Backus,  225  U.  S.  460,  32  S.  Ct.  731,  56 
U.  S.  (L.  ed.)  1165;  Merchants'  Nat. 
Bank  r.  U.  S.,  214  U.  S.  38,  29  S.  Ct.  593, 
63  U.  S.  (L.  ed.)  900;  Myer  t?.  Western 
Car  Co.,  102  U.  S.  11,  26  U.  S.  (L.  ed.) 
61;  Doyle  f.  Wisconsin,  94  U.  S.  51,  24 
U.  S.  (L.  ed.)  64;  The  Conqueror,  166 
U.  S.  122,  17  S.  Ct.  510,  41  U.  S.  (L.  ed.) 
943;  Viterbo  v.  Friedlander,  120  U.  S. 
725,  7  S.  Ct.  962,  30  U.  S.  (L.  ed.)  782: 
Baldwin  r.  Franks,  120  U.  S.  690,  7  S.  Ct. 
656,  763,  30  U.  S.  (L.  ed.)  770;  U.  S.  v. 
Le  Br  is,  121  U.  S.  278,  7  S.  Ct.  894,  30 
U.  S.  (L.  ed.)  946;  Ex  p.  Crow  Dog,  109 
U.  S.  556,  3  S.  Ct.  396,  27  U.  S.  ( L.  ed. ) 
1030;  Thomas  V.  U.  S.,  (C.  C.  A.)  156  Fed. 
897;  Schmidt  r.  U.  S.,  (C.  C.  A.)  133  Fed. 
257;  U.  S.  V.  Kuen«tler,  74  Fed.  221; 
Pentlarge  i'.  Kirby,  20  Fed.  900;  U.  S. 
r.  Minges,  16  Fed.  657;  U.  S.  t?.  Law- 
rence, 13  Blatchf.  213,  26  Fed.  Cas.  No. 


15,572. 

1.  U.  S.  r.  Lacher,  134  U.  S.  627,  10 
S.  Ct.  625,  33  U.  S.  (L.  ed.)  1082;  Peo- 
ple's U.  S.  Bank  f.  Goodwin,  162  Fed.  937. 

2.  U.  S.  V.  Lacher,  134  U.  S.  626,  10 
S.  Ct.  625,  33  U.  S.  (L.  ed.)  1082,  citing 
U.  S.  V.  Bowen,  100  U.  S.  613,  25  U.  S. 
(L.  ed.)  632;  U.  S.  t;.  Hirsch,  100  U.  S. 
33,  25  U.  S.  (L.  ed.)  539,  and  Myer  r. 
Western  Car  Co.,  102  U.  S.  11.  26  U.  S. 
(L.  ed.)  60.  See  also  U.  S.  t*.  Rvder,  110 
U.  S.  729,  4  S.  Ct.  196,  28  U.  H."  (L.  ed.) 
308;  McDonald  v.  Hovey,  110  U.  S.  619,  4 
S.  Ct.  142,  28  U.  S.  (L.  ed.)  269;  Pott  v. 


Arthur,  104  U.  S.  736,  26  U.  S.   (L.  ed.) 
909. 

3.  Clairmont  v.  U.  S.,  225  U.  S.  661,  o2 
S.  Ct.  787,  56  U.  S.  (L.  ed.)   1201. 

4.  Per  Justice  Miller,  in  U.  S.  r.  Bowen, 
100  U.  S.  613,  26  U.  S.  (L.  ed.)  632.  To 
the  same  point,  see  Bate  Refrigerating 
Co.  f.  Sulzberger,  157  U.  S.  39,  15  S.  Ct. 
508,  39  U.  S.  (L.  ed.)  612;  Barrett  r, 
U.  S.,  169  U.  8.  228,  18  S.  Ct.  332,  42 
U.  S.  (L.  ed.)  727;  Deffeback  v,  Hawke, 
115  U.  S.  402,  6  S.  Ct.  95,  29  U.  S.  (L.  ed.) 
426;  Vietor  !?.  Arthur,  104  U.  S.  499,  26 
U.  S.  (L.  ed.)  634;  Arthur  f.  Dodge,  101 
U.  S.  36,  26  U.  S.  (L.  ed.)  949;  Cam- 
bria Iron  Co.  f.  Ashbum,  118  U.  S.  67,  6 
S.  Ct.  929,  30  U.  S.  (L.  ed.)  61;  Canan 
r.  Pound  Mfg.  Co.,  23  Fed.  186;  Berko- 
witz  V,  U.  S.,  (C.  C.  A.)  93  Fed.  466; 
U.  S.  r.  North  American  Commercial  Co., 
74  Fed.  145;  Whelan  r.  New  York,  etc, 
R.  Co.,  36  Fed.  853;  Edison  Electric 
Light  Co.  t*.  U.  S.  Electric  Lighting  Co., 
35  Fed.  138;  U.  8.  f.  Sixty-Five  Terra 
Cotta  Vases,  IS  Fed.  608;  U.  S.  v.  One 
Raft  Timber,  13  Fed.  797;  The  Marine 
City,  6  Fed.  415;  Reid  t;.  U.  S.,  18  Ct. 
CI.  641;  Wright's  Case,  15  Ct.  CI.  80; 
Magaw's  Case,  16  Ct.  CI.  3;  20  Op.  Atty.- 
Gen.  637. 

In  DefTeback  v,  Hawke,  115  U.  8.  402,  6 
S.  Ct.  95,  29  U.  8.  (L.  ed.)  4^,  the 
court  said :  "  No  reference  ♦  »  ♦  can 
be  had  to  the  original  statutes  to  con- 
trol the  construction  of  any  section  of 
the  Revised  Statutes  when  its  meaning 
is  plain,  although  in  the  original  statutes 
it  may  have  had  a  larger  or  more  limited 
application  than  that  given  to  it  in  the 
revision." 

5.  Per  Justice  Brown,  in  Hamilton  r. 
Rathbone,  175  U.  S.  421,  20  8.  Ct  166,  44 
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in  the  single  observation  that  prior  acts  may  be  resorted  to  to  solve,  hnt  not 
to  create  an  ambiguity."^ 

168.  Changes  in  phraseology  or  arrangement. —  In  the  construction  of 
the  Revised  Statutes  the  presumption  is  against  an  intention  to  change  the 
meaning  and  construction  of  a  statute  re-enacted  thereinJ  Mere  changes 
in  phraseology  arising  from  a  condensation  or  otherwise  are  not  to  be 
regarded  as  changing  the  pre-existing  law.**  Nor  is  it  to  be  inferred  that 
Congress,  by  consolidating  or  transposing  earlier  provisions,  intended  to 
change  their  effect,  unless  an  intention  to  do  so  is  clearly  expressed.®  But 
where  the  language  in  the  revision  cannot  possibly  bear  the  same  construc- 
tion as  the  revised  and  repealed  act,  full  effect  must  be  given  to  the  new 
enactment.^** 


Amendments;  Second  Edition;  Supplements;  Statutes  at  Large 

169.  Omnibus  amendments. —  An  act  was  passed  February  18,  1875, 
entitled  **An  act  to  correct  errors  and  to  supply  omissions  in  the  Revised 
Statutes  of  the  United  States, ' '  ^*  and  on  February  27,  1877,  another  was 
passed,  entitled  **  An  act  to  perfect  the  revision  of  the  statutes  of  the  United 
States,  and  of  the  statutes  relating  to  the  District  of  Columbia."^*  By 
these  and  other  acts  several  hundred  errors  and  omissions  have  been  cor- 
rected, and  most  of  the  corrections  were  incorporated  in  the  text  of  the 
second  edition  of  the  Revised  Statutes. 

170.  Second  edition. —  The  second  edition  of  the  Revised  Statutes  is 


U.  S.  (L.  ed.)  222.  See  also  remarks 
of  Chief  Justice  Drake  in  Bowen'e  Caae, 
14  Ct.  CI.  171. 

6.  Hamilton  t.  Rathbone,  175  U.  S.  421, 
20  S.  Ct.  155,  44  U.  8.  (L.  ed.)  222.  See 
also  Barrett  v,  U.  S.,  169  U.  S.  228,  18 
S.  Ct.  332,  42  U.  S.  (L.  ed.)  726. 

7.  Crenshaw  v,  U.  S.,  134  U.  S.  109,  10 
S.  Ct.  431,  33  U.  S.  (L.  ed.)  829;  Bald- 
win V,  Franks,  120  U.  S.  690,  7  S.  Ct. 
656,  763,  30  U.  S.  (L.  ed.)  770;  Pott  r. 
Arthur,  104  U.  S.  736,  26  U.  S.  (L.  ed.) 
910;  Schmidt  V.  U.  S.,  (C.  C.  A.)  133 
Fed.  257;  Mackey  t7.  Miller,  (C.  C.  A.) 
126  Fed.  161;  U.  S.  v.  Barnaby,  51  Fed. 
20;  Pentlarge  v.  Kirby,  20  Fed.  900;  U.  S. 
r.  Tilden,  10  Ben.  173,  28  Fed.  Cas.  No. 
16,520;  The  Bark  Brothers,  10  Ben.  402,  4 
Fed.  Cas.  No.  1,968;  U.  S.  t\  Moore,  7 
Fed.  198,  26  Fed.  Cas.  No.  15,804.  See 
also  Hall  v.  Equator  Min.,  etc.,  Co.,  11 
Fed.  Cas.  No.  5,931. 

8.  Savin,  Petitioner,  131  U.  8.  276,  9 
S.  Ct.  699,  33  U.  S.  (L.  ed.)  163;  In  re 
Dana,  68  Fed.  898;  Ames  v,  Hager,  36 
Fed.  129;  Kensett  r.  Stivers,  10  Fed.  517; 
Louisiana  Lottery  Cases,  20  Fed.  628; 
U.  S.  r.  Sanche,  7  Fed.  718;  Wade  v. 
U.  S.,  21  Ct.  CI.  147;  15  Op.  Atty.-Oen. 
495.  See  also  Anderson  t;.  Pacific,  etc., 
Co.,  225  U.  8.  187,  32  8.  Ct.  626,  56  U.  S. 
(L.  ed.)  1047;  Union  Pac.  R.  Co.  v, 
U.  8.,  104  U.  8.  666,  26  U.  S.  (L.  ed.) 
885;  Logan  t\  U.  8.,  144  U.  S.  302,  12 
S.  Ct.  617,  36  U.  S.   (L.  ed.)   442. 

9.  Logan  «.  U.  S.,   144  U.   S.   302,   12 
S.  Ct.  617,  36  U.  8.  (L.  ed.)  442;  Potter 


V.  Chicago  Third  Nat.  Bank,  102  U.  8. 
163,  26  U.  S.  (L.  ed.)  Ill;  McDonald  v, 
Hovey,  110  U.  8.  619,  4  S.  Ct.  142,  28 
U.  8.  (L.  ed.)  269;  U.  8.  r.  Ryder,  110 
U.  8.  740,  4  S.  Ct.  196,  28  U.  S.  (L.  ed.) 
312;  U.  S.  V.  Averill,  130  U.  S.  339,  9 
8.  Ct.  646,  32  U.  8.  (L.  ed.)  979.  See  also 
15  Op.  Atty.-Gen.  (Devens,  1877)  370;  22 
Op.  Atty.-Gen.  40  (Griggs,  1898) ;  U.  S.  v. 
One  Hundred  and  Thirty-Two  Packages, 
65  Fed.  983. 

''The  change  of  arrangement,  which 
placed  portions  of  what  was  originally  a 
single  section  in  two  separated  sections 
cannot  be  regarded  as  altering  the  scope 
and  purpose  of  the  enactment.  For  it  will 
not  be  mf erred  that  Congress,  in  reviglng 
and  consolidating  the  laws,  intended  to 
change  their  e£Fect  unless  such  intention  is 
clearly  expressed."  Anderson  v.  Pacific, 
etc.,  Co.,  225  U.  S.  187,  32  S.  Ct.  626,  56 
U.  S.  (L.  ed.)   1047. 

10.  Farmers',  etc.,  Nat.  Bank  i;.  Dearing, 
91  U.  S.  36,  23  U.  S.  (L.  ed.)  199;  King 
V.  McLean  Asylum,  (C.  C.  A.)  64  Fed. 
331;  The  Bark  Brothers,  10  Ben.  402,  4 
Fed.  Cas.  No.  1,968;  Gillet  v.  Pierce, 
Brown  Adm.  557;  Dodge  v.  Arthur,  7  Fed. 
Cas.  No.  3,9i50;  U.  S.  f.  York,  131  Fed. 
323;  The  Marine  City,  6  Fed.  414.  See 
also  U.  S.  V.  Bowen,  100  U.  S.  508,  25 
U.  S.  (L.  ed.)  631;  Cambria  Iron  Co.  v. 
Ashburn,  118  U.  S.  54,  6  S.  Ct.  929,  30 
U.  S.   (L.  ed.)   60. 

11.  18  Stat,  at  L.  316,  c.  80. 

12.  19  Stat,  at  L.  240,  c.  69. 
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neither  a  new  revision  nor  a  new  enactment,  but  is  only  a  new  publication. 
It  is  a  compilation  containing  a  copy  of  the  original  Revised  Statutes,  like 
the  first  edition,  with  certain  specific  alterations  and  amendments  made 
by  subsequent  enactments  of  the  Forty-third  and  Forty-fourth  Congresses, 
incorporated  according  to  the  judgment  and  discretion  of  the  editor,  under 
authority  of  the  law  providing  for  his  appointment.*'  The  editor  had  no 
power  to  change  the  substance  or  alter  the  language  of  the  revision,  nor  to 
correct  any  errors  or  supply  any  omissions.  The  whole  text  of  the  Revised 
Statutes,  as  published  in  the  first  edition,  is  preserved;  but  where  by  the 
specific  amendments  made  by  the  two  Congresses  mentioned,  sections  or 
parts  of  sections  were  repealed,  those  rex)ealed  provisions  are  printed  in 
italics  and  included  in  brackets;  and  where  in  like  manner,  by  legislative 
enactment,  words  were  required  to  be  added  or  inserted,  they  are  incorpo- 
rated in  their  proper  places  in  ordinary  Roman  letters,  and  are  also  inclosed 
in  brackets.  The  act  for  the  preparation  and  publication  of  the  second  .or 
new  edition  of  the  Revised  Statutes  provided  that  **  the  printed  volume 
shall  be  legal  evidence  of  the  laws  therein  contained  in  all  the  courts  of 
the  United  States  and  of  the  several  states  and  territories,  but  shall  not 
preclude  reference  to  nor  control,  in  case  of  any  discrepancy,  the  effect  of 
any  original  act  as  passed  by  Congress  since  the  first  day  of  December, 
eighteen  hundred  and  seventy-three."  ^"^ 

171.  **  Supplements."  —  By  a  joint  resolution  of  June  7,  1880,  and  by 
divers  subsequent  acts,^**  these  supplements  **  shall  be  taken  to  be  prima 
facie  evidence  of  the  laws  therein  contained,  but  shall  not  change  nor  alter 
any  existing  law  nor  preclude  reference  to  nor  control,  in  case  of  any  dis- 
crepancy, the  effect  of  any  original  acts  passed  by  Congress."  ^* 

172.  Statutes  at  large. —  Provision  is  made  by  act  of  Congress  for  the 
publication  of  pamphlet  copies  of  the  statutes  of  each  session  of  Congress, 
and  of  bound  volumes  of  the  statutes  enacted  by  each  Congress,  which  shall 
**  contain  all  laws,  joint  and  concurrent  resolutions  passed  by  Congress, 
and  also  all  conventions,  treaties,  proclamations,  and  agreements;"  and 
**  the  pamphlet  copies  of  the  statutes  and  the  bound  copies  of  the  acts  of 
each  Congress  shall  be  legal  evidence  of  the  laws  and  treaties  therein  con- 
tained in  all  the  courts  of  the  United  States  and  of  the  several  states 
therein."  1^ 


13.  Act  of  March  2,  1877,  19  Stat,  at 
L.  268,  c.  82,  reprinted  in  the  body  of  this 
work  under  the  title  Statutes. 

14.  Act  of  March  2,  1877,  19  Stat,  at 
L.  268,  c.  82,  as  amended  by  Act  of  March 
9,  1878,  20  Stat,  at  L.  27,  c.  26,  reprinted 
in  the  body  of  this  work  under  the  title 
Statutes. 

16.  Congress  has  provided  for  the  com- 
pilation and  publication  of  supplements 
to  the  Revised  Statutes,  "  embracing  the 
statutes  general  and  permanent  in  their 
nature  passed  after  the  Revised  Statutes, 
with  the  references  connecting  provisions 
on  the  same  subject,  explanatory  notes, 
citations  of  judicial  decisions,  and  a  gen- 
eral index,"  etc.  Res.  of  June  7,  1880, 
No.  44,  21  Stat,  at  L.  308;  Act  of  April 
9,  1890,  26  Stat,  at  L.  50,  c.  73;  Act  of 
Feb.  27,  1893,  27  Stat,  at  L.  477,  c.  167; 
Act  of  Jan.  12,  1895,  28  Stat,  at  L.  601, 
e.  23,  I  73,  and  other  acts,  all  of  which 


are  reprinted  in  the  body  of  this  work 
under  the  title  Statutes. 

le.  Act  of  April  9,  1890,  26  Stat,  at  L. 
50,  c.  73,  §  3,  relating  to  the  Arst  supple- 
ment, which  comprises  the  general  and  per- 
manent statutes  enacted  during  the  years 
1874-1891.  In  respect  of  the  subsequent 
supplements,  "which  shaU  only  be  pub- 
lished at  the  expiration  of  a  Congress,  and 
in  one  volume"  (Act  of  June  4,  1897, 
30  Stat,  at  L.  11,  c.  2,  |  1),  it  is  pro- 
vided that  they  ''  shall  be  legal  evidence 
of  the  laws  and  treaties  therein  contained 
in  all  courts  of  the  United  States  and  of 
the  several  states  therein."  Act  of  Jan. 
12,  1895,  28  Stat,  at  L.  601,  c.  23,  |  73. 
The  foregoing  acts  are  reprinted  in  the 
body  of  this  work  imder  the  title  Stat- 
utes. 

17.  Act  of  Jan.  12,  1895,  28  Stat  at  L. 
601,  c.  23,  §  73. 
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"And"  construed  as  "or,*'  113 
Appellate    courts    talcing    judicial    notice 

of  statutes,  23 
Appellate  jurisdiction  as  affected  by  re- 
peal of  statute,  171-172 
Appropriaticm  acts  — 

*  Annually  '*   as  used   in   appropriation 
act,  15 

Permanent  or  temporary  character,  14- 
16 


Appropriation  acts  —  continued 

Prospective  operation  extending  to  fu- 
ture years,  15 
Salary  of  officer  as  affected  by  inauifi- 

cient  appropriation,  14-15 
Special  provisions  as  permanent  or  tem- 
porary, 14 
Strict  construction,  136 
Taking  effect  of  general  provisions  in 
appropriation  act,  10 
Approval  of  law,  see  infra,  Enactment  of 

statutes 
Arrangement  of  Revised  Statutes,  180 
Attorney-general's  opinions  in  aid  of  con- 
struction, 82 
Authentication  of  statutes,  8 
Authorization  as  mandatory,  18 
Auxiliary  statute  as  repealing  by  implica- 
tion, 163 
Awkward   language,  27 
Bad  faith  not  imputable  to  government, 

108 
Bill    (see  also   infra.  Enactment  of  stat- 
utes) — 
Joint  resolutions  as  not  distinguishable 
from  bills,  9 
Charter  of  corporation  as  public  act,  13 
Circumstances  aiding  construction,  60-64 
Classification  of  Revised  Statutes,  180 
Classification  of  statutes,  11-20 
Clauses  rearranged  to  aid  interpretation, 

36-37 
Clumsy   expression,   27 
Collocation  of  words  and  phrases,   73-74 
Command,  words  of,  16-20 
Committee  reports  as  aiding  construction, 

62-64 
Common  law  — 

Statutes  in  derogation  of  common  law, 
122 

Time  of  taking  effect  of  statutes,  10 
Common   right,   words   in   derogation   of, 

122 
Compilation  — 

Classification  as  affecting  character  of 
laws,  12 

ReviHcd  Statutes,   179 
Condition  of  country  as  aiding  construc- 
tion, 61 
Conflicting  statutes,  166 
Congress    (see    also    infra,    Enactment   of 
statutes)  — 

Adjournment    as    affecting    President's 
power  to  sign  bill,  9 
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Congress  —  continued 

Debates  as  aiding  construction,  62 
Journals,  in  aid  of  construction,  64 
Journals  as  evidence  of  date  of  approval 

of  law,  11 
Journals   as    showing   in    which    house 

bill  originated,  9 
Petition  to,  in  aid  of  construction,  60 
Separate  resolutions  of  houses  of  Con- 
gress, 9 
Consequences,  see  infra,  Objectionable  con- 
sequences as  affecting  construction 
Constitutional  law  — 

Construction   in   favor  of   constitution- 
ality, 107 
Enactment  of  statutes,  8 
Judicial  notice  of  constitution,  20 
Repeal  of  statute  by  constitution,  169 
Taking  effect  of  statutes,  10 
Construction  of  statutes   (see  also  supra, 
Aids  to  construction;    infra.  Liberal 
construction ;      Objectionable     conse- 
quences    as     affecting    construction; 
strict      construction;      Words      and 
phrases)  — 
Adopted  statutes,   150-153 
Aids  to  construction,  60-90 
Amendments,  156 
Awkward  language,  27 
Curative  acts,  125 
Declaratory  statutes,  121 
Departure  from  literal  construction,  20- 

33 
Derogation  of  common  law  or  common 

right,  122-124 
Division  of  laws  into  sections  and  titles, 

45 
Early    provisions   as   controlling    later 

sections,  46 
Forfeitures,   124 
General  and  particular  provisions,  50- 

64 
Grants,   133-136 

Harmonizing  separate  parts,  49-54 
Implications  and  incidents,  37-39 
Indian   legislation,   122 
Intent  of  legislature  controlling,  27-33 
Interpolation  of  words  and  phrases,  40 
Judicial  legislation  avoided,  37-39 
Legislative  construction,  58-60 
Legislative  intent  controlling,  27-33 
Literal  construction  departed  from,  29- 

33 
Mischief  of  prior  law,  35 
Natural  meaning  of  words,  25,  27-28 
Penal  laws,  126-133 
Plain  language  not  subject  of  construc- 
tion, 25 
Preamble  as  affecting  construction,  28 
Promoting  purpose  of  statute,  34-44 
Prospective  operation  preferred,  54-58 
Province  of  construction,  25 
Recitals  as  conclusive,  28 
Remedial  statutes,  57-58,  119 
Rules  of  construction  generally,  24-26 
Separate  parts  harmonized,  49-54 
Spirit  of  law,  31,  34 
Tariff  laws,  138 


Construction  of  statutes  —  continued 
Unambiguous  terms  not  subject  of  con- 
struction, 25 
Whole  statute  construed  together,  44-49 

Contemporaneous  construction  of  statutes, 
77 

Corporations  — 

Charter  as  public  act,  13 

"  Citizens  "  as  designating  corporatioik, 

32-33 
Exemption  from  taxation,  144 
Franchise    construed    against    corpora- 
tion, 134 
Misnomer  in  statute,  45 

Courts,  see  infra,  Judicial  notice 

Criminal  statutes,  see  infra.  Penal  stat- 
utes; Strict  construction 

Cumulative  statute  as  repealing  by  impli- 
cation, 163 

Curative  acts  as  remedial,  120 

Custom,  see  infra,  Usages  and  customs 

Customs  laws  as  public  acts,  13 

Debates  as  aiding  construction,  62 

Declaratory   statutes,   121 

Definitions  — 

General  or  public  laws,  11 
Private  or  special  laws,  11 
Terms  defined  in  statute,  113 

Departmental     construction    of    statutes, 
78-84,  141 

Departmental    regulations    judicially    no- 
ticed, 21 

Departure  from  literal  construction,  29- 
33 

Derogation   of    common    law   or   common 
right,  122-124 

Destruction  of  rights  by  construction  of 
statute,  95-96 

.Destructive  words,  49 

Difference,  distinction  without,  103-106 

Directory  laws,  18-20 

Disastrous  results  as  reflecting  construc- 
tion, 95 

Disjunctive  meaning  given  to  conjunctive 
word,  113 

Distinction  without  difference,  103-106 

Division  of  laws  into  sections  or  titles,  45 

Duty  imposed  by  authorization,  18 

"  Easy  to  say  so,*'  41 

Effect  given  to  every  word,  46-49 

Ejusdem  generis  construction,  116 

£lecti<m  of  members  of  legislature  judi- 
cially noticed,  23 

Enacting  words  in  construction  of  statute, 
119,  153 

Enactment  of  statutes  — 
Approval  by  President,  8 
Attestation  of  due  passage,  8 
Authentication  of  enactment,  8 
Constitutional   requirements   as   to   en- 
actment, 8 
Date   of   President's   signature  not   re- 
quired, 11 
Deposit  in  Department  of  State,  8 
Federal  courts  as  bound  by  state  deci- 
sions   regarding    enactment    of    state 
statutes,  9 
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Euactment  of  statutes  —  cofitinued 

Formalities    as    subject    to    legislative 

change,  9 
JcHnt  resolutions  of  Congress,  9 
Journals  as  showing  in  which  house  bill 

originated,  9 
Message  as  to  approval  of  bill,  9 
Signature  by  executive,  8-9 
Signature  by  presiding  officers  of  Con- 
gress, 8 
Time  for  signature  by  executive,  9 

Every  word  to  be  given  effect,  46-49 

B^vidence,  see  infra.  Judicial  notice;  Pre- 
sumptions 

Exceptions  in  statutes  — 
Application  to  existing  cases,  57 
Presumption  against  exceptions,  39 
Proviso    distinguished  •from    exception, 
166 

Exemptions  from  taxation,  144-160 

Expiration  of  statutes,  167 

Expressio  unius  est  exclusio  alterius,  118 

Extraterritorial    operation    as    result    of 
construction,  106 

Federal  courts,  see  infra,  United  States 
courts 

Foreign   construction  adopted  by  federal 
courts,  60 

Foreign  laws  — 
Departmental   construction,   83 
Judicial  notice,  24 

Forfeitures  denounced,  124 

Formalities,  see  supra,  Enactment  of  stat- 
utes 

Fractions  of  day,  10 

Franchises  construed  against  grantee,  134 

Furtherance  of  object  of  statute,  34 

General  and  particular  provisions,  60-54 

General  and  special  statutes  on  same  sub- 
ject, 164 

General  laws,  11-14 

Government  — 
Application  of  statutes  to  government, 

42-44 
Imputation  of  bad  faith,  108 
Policy  of  government,  74-76 

Governor's  signature  of  bill  after  adjourn- 
ment of  legislature,  9 

Grammar  as  affecting  construction,  73 

Grants    construed    against   grantee,    133- 
136 

Hardship  as  affecting  construction,   101- 

103 
Harmonizing  provisions,  49-64 
History  of  times  as  aiding  construction. 

61 
Holy  Trinity  Church  case,  29 
Impeaching  authenticity  of  statutes,  8 
Implications  in  statutes,  37-39 
Implied  repeal  of  statutes,  168-169 
Import  of  words,  109 
Imputatign  of  bad  faith,  108 
Inartistic  language,  27 
Incidents  and  implications,  37-39 
Inconvenience    as    affecting    construction. 

90-92 

Independent  legislation   in   form   of   pro- 
viso, 166 
Indian  legislation,  122 


Inferences  in  statutes,  37-39 
Inferior  and  superior  words,  113 
Injustice   as   affecting   construction,    101- 

103 
In  pari  materia,  84-90,  111 
Intent  — 

Language  as  subordinate  to  clear  intent, 
101 

Clear   intention   of   legislature   as   con- 
trolling, 35-37,  99 

Construction  of  remedial  statutes,   119 
Internal  revenue,  see  infra,  Revenue  Laws 
International   law    violated    by   construc- 
tion, 108 
Interpolation    of   words   and    phrases   by 

court,  40 
Interpretation,  see  supra.  Construction  of 

statutes 
Irreconcilable  conflict,  166 
*•  It  would  have  been  easy  to  say  so,"  41 
Joint  resolutions  as  distinguishable  from 

bills,  9 
Journals  of  legislative  bodies  — 

Aid  to  construction,  64 

Origin  of  bill,  9 
Judicial    legislation    avoided    by    courts, 

39-41 
Judicial  notice  — 

Acts  of  Congress,  20 

Courts  taking  judicial  notice,  21 

Departmental  regulations,  21 

Election  of  members  of  legislature,  23 

Federal   Constitution,  20 

Foreign  laws,  24 

Hour  of  taking  effect  o'f  statute,  10 

Laws  of  former  sovereignty,  22-23 

Private  laws,  22 

Proclamations,  20 

State  laws,  21 

State    statutes    judicially    noticed    by 
federal  courts,  13-14 

Territorial  laws,  21 

Tiriie  as  of  which  statutes  are  judicially 
noticed,   12-13 

Treaties,  20 

Judicial  question  as  to  valid  enactment 
of  statutes,  8 

Jurisdiction  as  affected  by  repeal  of  stat- 
ute,   170-172 

Language  (see  also  infra,  Words  and 
phrases) — 

Awkwardness  as  affecting  construction 

of  statute,  27 
Destructive  words,  49 
Effect  given  to  every  word,  46-49 
Intent  as  prevailing  over  language,  101 
Plain  language  not  subject  of  construc- 
tion, 25,   102-103 
Statute  printed  in  several  languages,  74 
Synonymous  words,  49 
Later  acts  or  revisions,  167 
Legislature  (see  also  supra,  Enactment  of 
statutes) 
Construction  of  statutes,  58-60 
Debates  as  aiding  construction  of  stat- 
ute,  62-64 

Grants  by  lecrislature  construed  against 
grantee,   133-136 
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Legislature  —  continued 

Intent  in  enactments,  27,  36-37 

Journals,  9,  64 

Judicial  notice  of  election  of  members, 
23 

Proceedings  of  legislature  as  aiding  con- 
struction of  statute,  64 

Rules  of  construction  binding  on  court, 
68-60 
Lex  non   intendit  aliquid  impossibile,  99 
Liberal  construction,  67-68 
Limitation  statutes,  126 
Limited  statutes,  14-16 
Literal   construction,  departure  from,  29 
Litigation  produced  by  construction,  96- 

96 
Mandatory  laws,  16-20 
'^  Manufactures "   as   used   in  tariff  law, 

142 
Marginal  notes  of  reviser,  181 
Maritime  lien  acts,  126 
Maxims  — 

Expressio   unius   est   exclusio   alteriiis, 
118 

**  It  would  have  been  easy  to  say  so,"  41 

Lex  non  intendit  aliquid  impossibile,  99 

NoBcitur  a  sociis,  116 

Reddenda  singula  singulis,  117-118 
"  May  "  as  word  of  permission,  18-19 
Meaning  of  words,  109-119 
Messages,  see  infra.  President  of  United 

States 
Mischief  of  prior  law  as  indicating  pur- 
pose of  statute,  35-37 
Mischievous  results  as  affecting  construc- 
tion, 96 
Misnomer  in  statute,  46 
Mistakes  corrected  by  other  language,  46 
Money,  see  supra,  Appropriation  acts 
Name,  misnomer  in  statute,  46 
Kations,  law  of,  violated,  108 
Noscitur  a  sociis,  116 
"  Not  otherwise  herein  provided  for,"  142 
Objectionable    consequences    as    affecting 
construction  — 

Absurdity,  96-100 

Bad  faith  not  imputed  to  government, 
108 

Clear  intention  of  legislature  as  impos- 
sible,  99 

Distinction  without  difference,  103-106 

Hardship,  101-103 

Inconvenience,  90' 

Injustice,  101-103 

International  law  violated,  108 

Mischievous  or  disastrous  results,  95 

Treaty  violated,  109 

Ultra  vires  operation,  106-108 

Unequal  operation,  95 

Unreasonableness,  92 
Object  of  statute  furthered,  34 
Omnibus  amendments,  183 
Operation    of    statutes    (see    also    Infra, 
Taking  effect  of  statutes) — 

Territorial  operation,  106 

Unequal  operation,  96 
"Or"  construed  as  "and,"  113 
Ordinary  import  of  words,  109 
Pardon  proclamation  as  public  law,  13 


Pari  materia  — 

Doctrine     of     construction     generallv 

84-90 
Words  of  more  than  one  meaning.  111 

Particular  and  general  provisions,  50-54 

Particular  clauses  of  statutes,  148 

Passage  of  statutes,  see  supra,  Knactmeiit 
of  statutes 

Penal  statutes  — 

Repeal    as    affecting    pending    prosecu- 
tions, 172 
Strict  construction,  126-133 

Penalties  as  affected  by  repeal  of  statute, 
173 

Permanent  laws,  14-16 

Permissive  words  as  mandatory,  18 

Personal   privileges,   exemptions,   147-148 

Petition  to  Congress  as  aid  to  interpre- 
tation, 60 

Phrases,  see  infra.  Words  and  phrases 

Plain  language  not   subject  of  construc- 
tion, 26,  101-103 

Policy,  see  infra.  Public  policy 

Practical  construction  of  statutes,  77 

Preamble  — 

Aid  to  construction,  69 
Conclusiveness  of  recitals,  28 

President  of  Senate,  signing  enrolled  bill, 
8 

President  of  United  States  — 

Approval  of  law  after  adjournment  or 

expiration  of  Congress,  9 
Approval  of  law  as  part  of  enactment, 

8 
Date  to  signature  to  bills  not  required, 

11 
Message  as  to  approval  of  bills,  9 
Messages  as  aiding  construction  of  stat- 
ute, 60 
Taking  effect  of  proclamations,  11 

Presumptions  — 

Hour  of  approval  of  statute,  10 
Knowledge  of  meaning  of  words,  74 

Primary  considerations,  27 

Private  actions  on  penal  statutes,  173 

Private  corporations,  see  supra,  Corpora- 
tions 

Private  laws  — 
Classification  of  statutes,  11-14 
Judicial  notice,  22 

Procedure,  see  infra.  Remedial  statutes 

Proceedings  in  Congress,  see  supra,  Con- 
gress 

Proclamations  — 
Judicial  notice,  20 
Pardon   and   amnesty  proclamation   as 

public  law,  13 
Time  of  taking  effect,  II 

Prohibitory  words  in  statutes,  17-18 

Promulgation  as  essential  to  operation  of 
statute,  10 

Prospective    operation     (see    also    infra, 
Retrospective  operation ) 
Preference  given  to  prospective  opera- 
tion of  statutes,  64-58 
Statutes  of  limitation,  126 

Provisions  all  considered  together,  44 

Proviso  — 

Exception  diHtinguisUed,  156 
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ProviBo  —  continued 

Implication  from  proviso,  37 

Independent  legislation  in  form  of  pro- 
viso, 155 

Offie  of  proviso,  153 

Relation  to  enacting  clause,  154 
Public  corporations,  grants  to,  133-136 
Public  land  grants,  133 
Public  laws  — 

Classification  of  statutes,  11-14 

Judicial  notice,  20 
Public  officers  — 

Departmental  construction  of  statutes, 
78-84 

Salary  as  affected  by  insufficient  appro- 
priation, 14-15 
Public  policy  as  aid  to  construction,  74- 

76 
Punctuation  as  aid  to  construction,  70-73 
Purpose  of  statute,  34-44 
Questions  of  law  as  to  valid  enactment  of 

statutes,  8 
Rearrangement  of  clauses  or  parts  of  sen- 
tences, 36-37 
Reasonable  construction,  92-95,  103-104 
Reasonable  doubt,  rule  of,  130 
Reason  of  law,  61 
Recitals,  truth  of,  28 
Reconciling  conflicts,  166 
Reddenda  singula  singulis,  117-118 
Re-enactment    simultaneous    with    repeal, 

169 
Reference  to  other  statutes,  85 
Remedial  statutes  — 

Application  to  pending  actions,  57 

Construction,   119 

Enumeration,  119-121 

Repeal,  174 
Remedy,  mischief  to  be  cured,  86 
Repeal  of  statutes  — 

Constitution   effecting   repeal,    169 

Effect  of  compilation,  179 

Effect  of  repeal,  169-177 

Express  repeal,  158 

General  repealing  clause,  162 

Implied  repeal,  158-169 

Irreconcilable  conflict,  166 

Later  legislation  covering  same  ground, 
167 

Legislative  recognition  of  repealed  act, 
169 

Penal  laws,  172-^174 

Pending  cases  as  affected  by  repeal,  125 

Revival  after  repeal,  177 

Statutory  remedy  as  affected  by  repeal, 
174 

Subject  matter  as  raising  inference,  168 

Treaty  effecting  repeal,  169 

Vested  rights,  170 
Report  of  reviser,  181 
Repugnant  statutes  enacted  on  same  day, 

161 
Results  of  construction,  see  supra,  Objec- 
tionable consequences  as  affecting  con- 
struction 
Retrospective  operation  — 

Construction  against  retrospective  ope- 
ration, 57 


Retrospective  operation  —  continued 
"Hereafter"   as   importing  prospective 

operation,  57 
Presumption  as  to  hour  of  taking  effect, 

10-11 
Prospective  operation  preferred,  54-58 
Tense  as  indicating  scope  of  operation, 

56-57 
Time  of  taking  effect  as  significant,  57 

Revenue    laws     (see    also    infra.    Tariff 
laws)  — 
Strict  construction,  137 

Revised  Statutes,  179 

Revival  of  repealed  statutes,  169,  177 

Rule    of    reason    in    construing    statutes, 
92-95 

Second  edition  of  Revised  Statutes,  183- 
184 

Sections,  division   into,   as  affecting  con- 
struction, 45 

Sentences  rearranged  in  construing  stat- 
ute, 36-37 

'*  Shall "  as  indicating  mandatory  provi- 
sion, 17 

Similar     expressions     in     same     statute, 
113 

Simultaneous    repeal    and     re-enactment, 
169 

Speaker    of     House    of     Representatives 
signing  enrolled  bill,  8 

Special  and  general  statutes  on  same  sub- 
ject, 164 

Special  laws,  11-14 

Special  meaning  of  words.  111 

Spirit   of   law  as   guid,e   to   construction, 
34 

State  courts  followed  by  federal  courts, 
60 

State  Department,  deposit  of  statute  after 
approval  by  President,  8. 

States  — 

Departmental  construction  of  state  stat- 
utes, 83 
District   of   Columbia   as   state   within 

meaning  of  treaty,  3-3 
Qovernment  as  impliedly  within  statute, 

42-44 
Imputation  of  bad  faith,  108 
Laws    judicially     noticed    by    federal 
courts,  21-24 

Statutes  at  Lar^e,  179,  184 

Statutes  of  limitation,  125 

Statutory     declaration     of     construction, 
114 

Strict  construction  — 
Appropriation  acts,  136 
Penal  statutes,  126-133 
Private  acts,   14 
Revenue  laws,  137 
Rule  of  reasonable  doubt,  130 
Statutes  of  limitation,  125 

Supplements    to    Revised    Statutes,    179, 
1S4 

Suspension  of  statutes,  157 

Synonymous  words,  49 

Taking  effect  of  statutes  — 
Act  of  Congress  superseding  state  legis- 
lation, 11 
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lakintT  effect  of  statutes  —  continued 

American  rule,  10 

Appropriation  acts,  10 

Approval  by  executive  as  essential,  10 

Ascertainment  of  date  of  approval,  11 

Common-law  rule,  10 

Deposit  in  Department  of  State  as  es- 
sential, 10 

Fractions  of  day,  10 

Postponement  to  future  day,  10 

Promulgation  of  essential,  10 

Time    of    taking    eflpot    as    indicating 
retrospective  operation,  57 
Tariff  laws  — 

Commercial  meaning  of  words,  139 

Departmental  construction,  141 

Intent  of  importer,  144 

Ordinary  meaning  of  words,  141 

Rule  of  construction,  138 

Scientific  meaning  of  words,  141 

Specific  designation  of  articles,  142-144 
Tautological  expressions,  49 
Tax  laws  (see  also  supra,  Revenue  laws; 
Tariff  laws)  — 

Exemptions  from  taxation,  144-150 

Reasonable  construction,  137 
Technical  words  in  statutes.  111 
Temporary  laws,  14-16 
Termination  of  statutes,  see  supra.  Repeal 

of  statutes 
Territories  — 

Laws    judicially     noticed     by     federal 
courts,  21-24 

Territorial  statutes,  8 
Time    (see   also   supra.   Taking  effect  of 
statutes)  — 

Approval  of  bills  by  executive,  9 
Title  of  statutes  — 

Construction  aided  by  reference  to  title, 
65-69,  95-96 

Division    into    titles    as   affecting   con- 
struction, 46 
Treaties  — 

Construction  of  statute  as  violation  of 
treaty,  109 

Departmental  construction,  83 

District   of    Columbia   as   state   within 
meaning  of  treaty,  33 

Judicial  notice,  20 

Repeal  of  statute  by  treaty,  169 
Trinity  Church  case,  29 
Ultra   vires   operation   as   result   of  con- 
struction, 106 
Unambiguous   terms   not   subject  of  con- 
struction, 25,  102-103 


Unequal  operation  as  affecting  oonstnio- 

tion,  95 
United  States  — 

Bad  faith  not  imputed  to  government, 
108 

Government   as   impliedly  within    stat- 
ute, 42-44 
United  States  courts  — 

FoUowins  state  courts  as  to  construc- 
tion of  state  laws,  60 

Judicial    notice   of    state    statutes,    13, 
21-24 

State  decisions  regarding  enactment  of 
state  statutes  as  binding  on  federal 
courts,  9 
Unreasonableness    as    affecting    construc- 
tion, 92-95 
Usages  and  customs  as  aids  to  construc- 
tion, 76-77 
Vested    rights   as   affected   by   repeal    of 

statutes,  170,  174 
Whole  statute  construed  together,  44-49 
Words  and  phrases  (see  also  supra,  Lan- 
guage)— 

"And"  construed  aa  "or."  113 

Collocation    as    affecting    construction, 
73-74 

Construction  declared  by  statute,  114 

Destructive  words,  49 

Different  meanings  of  particular  word. 
Ill 

Effect  given  to  every  word,  46-49 

Ejusdem  generis,  116 

Expressio    unius   est   exclusio   alterius, 
117-118 

Inferior  and  superior  words,  92 

Insertion  by  court,  40 

Judicial  construction  of  terms,  114 

"  Manufactures  "  as  used  in  tariff  law, 
142 

Meaning  generally,   109-119 

Noscitur  a  sociis,  115 

"Or"  construed  as  **  and,"   113 

Ordinary  words,  109 

Pari  materia  construction  to  ascertain 
meaning  of  words,  111 

Presumption  as  to  knowledge  of  mean- 
ing, 74 

Reddenda  singula  singulis,  117-118 

Similar    expressions    in    state    statute, 
113 

Synonvmous  words,  49 

Tariff 'laws,  139 

Technical  words.  111 

Terms  defined  in  statute*  118 
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I.  Department  of  Agriculture,  197.  ? 
n.  Experiment  Stations,  212. 

III.  Insects  and  Insecticides,  219. 

IV.  Seeds,  Plants  and  Nursery  Stock,  227. 
V.  Standard  Measures  and  Grades,  236. 

VI.  Agricultural  Reports  and  Literature.  239.' 


I.  Department  of  Agricuiture,  197. 

R.  S.  520.  Establighment  of  Department  of  AgricuUnre,  197. 

R.  S.  521.  Commissioner  of  Agricuiture,  198. 

R.  S.  522.  Clerks  and  Employees,  198. 

R.  S.  523.  Officers  and  Employees,  198. 

R.  S.  524.  Bonds  of  Commissioner  and  Chief  Clerk,  199. 

R.  S.  525.  Custody  of  Property,  Records,  etc.,  199. 

R.  S.  526.  Duties  of  Commissioner,  199. 

R.  S.  528.  Annrwl  and  Special  Reports,  199. 

R.  S.  529.  Annual  Report  of  Expenditures,  200. 

Act  of  Feb,  9,  1889,  ch.  122,  200. 

Sec,  L  Departm^ent  of  Agriculture  to  Bean  ExeciUiveDepartment,200, 
2,  Assistant  Secretary,  200. 
S.  Salaries,  200. 
4.  Laws  of  Existing  Department  to  Apply,  200. 

Act  ofJvly  U,  1890,  ch.  707,  201. 

Sec,  1.  Secretary  to  Perform  AU  Duties  of  Commissioner,  201. 

Act  of  June  S,  1902,  ch.  985,  201. 

iSec,  i.  Existing  Statutes  Applicable  to  Reorganized  Bureaus,  201. 

Act  of  Aug.  8, 1894,  ch.  238,  201. 

Sec.  1.  Department  Seal  to  Be  Procured,  201. 

Act  of  June  16,  1880,  ch.  235,  202. 

See.  1.  Entomological  Work  to  Be  under  Control  of  Agricultural 
Department,  202. 

Act  of  May  26, 1910,  ch.  256,  202. 

Sec.  1.  Legal  Work— Solicitor,  202. 

ri9l] 
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Ad  of  March  4,  1911,  ch,  238,  202. 

Sec,  1.  Deputy  Disbursing  Clerk  —  Authority,  Bond,  etc,,  202. 

Act  of  June  SO,  1906,  ch.  S91S,  202. 

Sec,  1,  Classified  Laborers  —  Promotion  withovi  Examination,  202, 

Act  of  March  4,  1909,  ch.  1039,  203. 

Sec.  1,  Watchmen  Given  Police  Powers,  203. 

Act  of  March  4,  1907,  ch.  2907 ,  203. 

Sec,  1,  Secretary  to  Make  Appointments,  Changes  in  Salaries,  203. 

Act  of  Aug.  10,  1912,  ch.  284,  203. 

Sec.  1.  Details  of  Department  Employees,  203. 

Act  of  March  4,  1911,  ch.  238,  203. 

Sec.  1.  Details  to  and  from  Other  Bureaus,  203. 

Act  of  March  4,  1907,  ch,  2907,  201. 

Sec.  1.  Details  from  or  to  Office  of  Secretary,  204. 

Act  of  March  4,  1911,  ch.  238,  20i. 
Sec,  1.  Details  of  Law  Clerks,  204. 

Act  of  March  4,  1913,  ch.  145,  204. 

Sec,  1,  Rate  of  Compensation  of  Officers  or  Employees,  204. 

Act  of  March  4.  1907,  ch.  2907,  204. 

Sec.  1.  Salaries  to  Be  Paid  from  Roll  of  Bureau,  204. 

Act  of  March  3,  1885,  ch.  338,  204. 

Sec.  2.  Salaries  to  Persons  Receiving  Other  Compensation,  204. 

Act  of  March  4,  1913,  ch,  145,  205. 

Sec,  1,  Lump-sum  Appropriaiions —  Payment  for  Scientific,  etc., 
Work — Pay  of  Officers  and  Employees  Established,  205. 

Act  of  June  30,  1914,  ch.  131,  205. 

Sec,  1,  Scientific  Investigators,  etc. —  Salaries,  205. 

Act  of  March  4,  1909,  ch,  301 ,  205. 

Sec,  1.  Assignments  of  Pay  Allowed  Employees,  205. 

Act  of  May  23,  1908,  ch,  192,  206. 

Sec,  1.  Leave  of  Absence  to  Employees,  206. 

Act  of  June  30, 1914,  ch,  13U  203. 

Sec.  1.  Leave  of  Absence  to  Employees  in  Alaska,  Hawaii,  Porto 
Rico  and  Guam,  206. 

Act  of  March  4y  1907,  ch,  2907,  206. 

Sec.  1.  Purchase  of  Mileage  Books,  etc,  206. 

Act  of  March  4, 1911,  ch.  238,  206. 

Sec,  1,  Employees  Allowed  Expense  of  Transferring  Property  when 
Stations  Changed,  206. 

Act  of  August  10, 1912,  ch,  284,  207. 

Sec.  1.  Allowance  to  Officials  and  Employees  for  Travel  Expenses, 
207. 

Act  of  June  3, 1902,  ch,  985,  207. 

Sec  1,  Advances  of  Pvhlic  Money  to  Agents,  etc., — Bonds,  207. 

Act  of  August  10,  1912,  ch,  284,  207. 

Sec.  i.  Purchases  for  Bureaus,  etc. —  Exchange  of  Typewriters,  etc, 
207. 
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Ad  of  June  SO,  1914,  ch-  iSl,  208. 

Sec.  1.  Exchange  of  Apparatus  and  Equipment,  208. 

Act  of  March  4,  1916,  ch.  lU,  208. 

Sec,  1.  Books  arid  Periodicals  of  Library  —  Exchange  Authorized, 
208. 

Act  of  March  4,  1907,  ch.  2907,  208. 

Sec.  1.  Sale  of  Photographic  Prints,  Condemned  Property,  etc.,  208. 
Sale  of  Prints  and  Lantern  Slides,  208. 

Act  of  March  4, 191S,  ch.  145,  208. 

Sec.  1.  Sale  of  Pathological  and  Zoological  Specimens,  208. 

Act  of  March  4, 1907,  ch.  2907,  208. 

Sec.  1 .  Sales  of  Waste  Paper,  etc.,  208. 

Act  of  August  10, 1912,  ch.  284,  209. 

Sec.  1.  Sale,  etc.,  of  Animals  and  Produdts  Permitted —  Deposit 
of  Receipts,  209. 

Act  of  March  4, 1915,  ch.  144,  209. 

Sec  1.  Sale,  etc.,  of  Live  Stock  —  Disposition  of  Moneys  Received, 
209. 
Samples  of  Sugars,  etc..  Furnished  State  and  Municipal 

Officers  —  Price  Charged  —  Disposition  of  Receipts,  209. 
American  Food  Products  Shipped  to  Foreign  Countries  — 
Inspection  —  Issuance  of  Certificate  of  Results,  209. 

Act  of  March  S,  1885,  ch.  388,  210. 

Sec.  2.  Detailed  Statement  of  Expenditures,  210. 

Act  of  June  S,  1902,  ch.  985,  210. 

Sec.  1.  Estimates  for  Department  of  Agriculture,  210. 

Act  of  May  26,  1910,  ch.  256, 210. 

Sec.  1.  Estimates  for  Officers,  Clerks,  and  Employees,  210. 

Act  of  August  10, 1912,  ch.  284,  211. 

Sec.  1.  Estimates  for  Employees  —  Exceptions,  211. 

Act  of  June  SO,  1914,  ch.  ISl,  211. 

Sec.  1.  Report  of  Expenditures  for  Vehicles  and  Boats,  211. 

Act  of  March  4,  1915,  ch.  144,  211. 

Sec.  1.  Report  of  Expenditure  of  Appropriation  for  Rent,  211. 

II.  Experiment  Stations,  212. 

Ad  of  March  2,  1887,  ch.  SI 4  (Agricultural  Experiment  Stations  Act, 
1887),  212. 
Sec.  i.  Aid  to  State  Agricultural  Experiment  Stations  at  Agricul- 
tural Colleges,  212. 

2.  Object  and  Duly  of  Such  Station,  212. 

3.  Secretary  to  Advise,  Assist,  Furnish  Forms,  etc.,  213. 
4»  Bulletins  to  Be  Issued  and  Mailed  Free,  213. 

6.  Anntud  Appropriation  —  Buildings,  213. 

6.  Unexpended  Balance,  214. 

7.  Legal  Relation  to  States  Not  Affected,  214. 

8.  Stations  Established  Separate  from  Colleges  or  from  Those 

Not  Agricultural,  214.' 

9.  Legislative  Assent  Necessary,  214. 

10.  No  Permanent  Obligation  Imposed  on  United  States,  215. 

1  F.  a  A.— 13 
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Ad  of  March  2,  1889,  ch.  S73,  215. 
Sec,  1 .  Examination  of  Soils,  215. 

Act  of  March  4,  1915,  ch.  lU,  215 

Sec.  1.  Card  Index  of  Agricultural  Literature  —  Copies  Furnished 
Insiiiutions  or  Individuals,  215. 

Ad  of  June  7, 1888,  ch.  373,  215. 

Sec.  1.  When  Legidature-Is  Not  in  Session,  Governor  May  Assent, 
215. 

Ad  of  March  16,  1906,  ch.  951  {Agricultural  Ej/periment  Stations  Act, 
1906),  216. 
Sec.  1.  Annual  Appropriation  to  States  and  Territories  for  Experi- 
ment Stations  Increased  —  Amount  of  Annual  Increase, 
216. 
t.  Payments  Quarterly  —  Report  of  Receipts,  etc. — Legislative 

Assent  Necessary  —  Assent  of  Governors,  216. 
S.  Apportionments,    when    Misapplied,    etc. —  Restridion  — 

Annual  Reports  to  Governors.  217. 
4*  Certificates  as  to  Compliance  with  the  Law,  dc. —  Reasons 
for  Withholding  Allotments  to  Be  Reported —  Disposal  of 
Withheld  Allotments,  217. 

5.  Report  to  Congress,  218. 

6.  Amendment,  218. 

Ad  of  June  30,  1906,  ch.  3913,  218. 

Sec.  1.  Construdion  of  Ad  of  March  16,  1906  —  Allotment  —  Pay- 
merits,  218. 
Leaves  of  Absence  to  Employees  in  Alaska,  Hawaii  and  Porto 
Rico,  218. 

Ad  of  March  2, 1901,  ch.  805,  219. 

Sec.  1.  Report   of   Expenditures  —  Assistants,   etc. —  Payment   to 
States,  219. 

III.  Insects  and  Insecticides,  219. 

Ad  of  March  3, 1905,  ch.  1501,  219. 

Sec.  1.  Importation  or  Interstate  Transportation  of  Insed   Pests 
Prohibited,  219. 

2.  Sending  Insed  Pests  by  Mail  Prohibited,  219. 

3.  Regulations  for  Shipment,  220. 

4-  Penalties  for  Violation  of  Ad,  220. 

Ad  of  April  26,  1910,  ch.  191  {The  Insedicide  Ad),  220. 

Sec.  1.  Manufadure  of  Adulterated  or  Misbranded  Articles  I/nZaio- 
ful  —  Punishment  for,  220. 
2.  Shipment  in  Interstate  or  Foreign  Commerce  Prohibited  — 
Punishment  for  Shipping,  Delivery,  etc. — Articles  Mode 
for  Foreign  Purchasers,  221. 

5.  Uniform  Regulations  to  Be  Made  for  Examinations,  etc., 

222. 
4-  Examination  by  Department  of  Agriculture  —  Notice  if 
Adulterated,  etc. —  Hearings,  etc. —  Publication^  222. 

6.  Prosecutions  for  Violations,  222. 

6.  Definitions,  223. 

7.  Adulterated  Articles,  223. 

8.  Misbranded  Articles  —  Application  of  Term  —  Misleading 

Statements  —  Statements    Required  —  Inert   Ingredients, 
223. 
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Sec.     9.  Dealers  —  Protection  of  Ouaranty  by  Manufacturer,  etc. — 
Ldability  of  Guarantor,  225. 

10.  Original    Packages  —  Seizure  for    Transporting,    etc.,    in 

Interstate  and  Foreign  Commerce  —  Disposal  of  Seized 
Articles  —  Conditional  Delivery  to  Ovmer  —  Procedure, 
225. 

11.  Imported  Articles  —  Examination  of  Samples  —  Exclusion 

if  Adulterated,  etc. — Destruction,  etc. — Provisional  Deliv- 
ery to  Consignee,  226. 

12.  Construction  of  Terms,  etc.,  Used,  227, 
IS.  Title,  227. 

U.  Effect,  227. 

IV.  Seeds,  Plants,  and  Nursery  Stock,  227. 

R.  S.  527.  Seeds,  etc.,  to  Be  of  Best  Varieties,  227- 

Act  of  March  4,  1915,  ch.  lU,  228. 

Sec.  1.  Testsof  Seeds  for  Adulterations — Publication  of  Res-uUs,  228. 

Act  of  March  3,  1899,  ch.  458,  228. 

Sec.  1.    Use  of  Potomac  Park  as  Testing  Grounds,  228. 

Resolution  of  May  19,  1902,  228. 

Printing  Franks  for  Sending  oiU  Seed,  228. 

Act  of  August  24,  1912,  ch.  382,  229. 

Sec.  1.  Grain  and  Seeds  — Importing  Adulterated,  for  Seeding,  Pro- 
hibited ^—  Regulations  to  Prevent^  229. 
2.  Adulterations,  229. 
S.    Unfit  for  Seeding,  230. 

4.  Penalty,  230. 

Ad  of  March  4,  1915,  ch.  144,  230. 

Sec.  1.  Plants  and  Plant  Products — Terminal  Inspection  by 
State  —  Packages  of  iSwcft  Products  Mailed  to  Persons 
in  State  Subject  to  Inspection  —  Marking  of  Packages 
Required  —  Penalty  for  Violation — Rules  and  Regvlor 
tions  —  Postmaster-General  to  Make,  230. 

Ad  of  August  20,  1912,  ch.  308  {Plant  Quarantine  Ad),  231. 

Sec.  1.  Nursery  Stock  —  Importing  vnihout   Permit,  etc..   Unlaw- 
ful —  Certificate  of  Foreign  Inspedion  Required,  231. 
2.  Notifications  of  Arrival  at   Port  of  Entry  —  Forwarding 
without   Notification  Forbidden  —  Inspedion    Required, 
231. 

5.  Marking,  dc,  Required  on  Goods  Entered,  232. 

4'  Marking,  dc.  Required  in  Interstate  Shipments,  232. 

5.  Restridion  on  Importing  Plants,  etc.,  Other  than  Nursery 

Stock,  232. 

6.  "Nursery  Stock''— Definition  of  Term,  233. 

7.  Plant   Diseases  and  Insed  Infestation — Determination  of 

Existence  in  Country  or  Locality  —  Importations  Prohib- 
ited after  Promulgation  of  DdermiruUion  —  Hearings, 
dc. —  Quara7itine  Immediately  Effedive,  233. 

8.  Interstate  Quarantine  against  Plant  Diseases  or  Insed  In- 

festation — Shipments  from  Quarantined  Localities  Forbid- 
den —  Movements  of  Nursery  Stock  Suhjed  to  Condi- 
tions —  Rules  for  Inspedion,  dc.,  to  Reissued — Hearings, 
€tc.,2ai. 
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Sec,     9,  Dviy  of  Secretary  of  Agriculture^  235. 

10.  Punishment  for  ViolationSf  235. 

11.  "Persons**   to  Include  CorporationSf   etc. —  Corporations, 

etc.y  Liable  for  Acts  of  Agents,  235. 
lis.  Federal   Horticultural    Board    Established  —  Composition, 

235. 
IS.  Appropriaiion,  235. 
14.  In  Effect  October  i,  191i^,  236. 

Act  of  March  4, 191S,  ch.  IjB,  236. 

Sec.  1.  Imports  Permitted  for  Experiments,  etc. — Nursery  Stock, 
236. 

V.  Standard  Measures  and  Qrades,  236. 

Act  of  March  4, 1915,  ch.  158,  236. 

Sec.  1.  Fruits,  Vegetables  and  Other  Dry  Commodities  —  Standard 
Barrel  Adopted,  236. 
i.  Penalties  for  Violation  of  Act  —  Barrels  when  Not  Below 

Standard  —  Barrels  Shipped  to  Foreign  Country,  236. 
S.  Reasonable  Variations  in  Barrels  Permitted  —  Prosecutions 
for  Offenses  How  Begun  —  Act  Not  Applicable  to  Certain 
Barrels,  237. 

4.  Act  when  in  Force,  237. 

Act  of  August  3, 1912,  ch.  273,  237. 

Sec.  1.  Apples  —  Standard  Barrel  Established  for  —  Steel  Barreh 
237. 

2.  Grades  Established  for  Apples  in  Interstate,  etc.,  Commerc 

237. 

3.  Branding  of  Barrels,  238. 

4'  Requirements  for  Barrels  —  Marking,  238. 

5.  Misbranding  —  Contents     Below     Standard — Insufficient 

Statements,  238. 

6.  Penalty  for  Violations,  238. 

7.  In  Effect  July  1,  1913,  238. 

Act  of  March  23,  1908,  ch.  192,  239. 

Sec.  1.  Establishing  Grades  of  Cotton — Furnishing  Official  Stand- 
ard, 239. 
Establishing  Grades  of  Grain  for  Export,  239. 

VI.  Agricultural  Reports  and  Literature,  239. 

Act  of  March  4, 1909,  ch.  301,  239. 

Sec.  1.  Monthly  Crop  Reports  —  Cotton  Crop  Condition  Reports, 
239. 

Act  of  May  27,  1912,  ch.  135,  240. 

Sec.  1.  Cotton  Statistics  —  Report  of  Acres  in  Cultivation,  240. 

2.  Estimate  of  Total  Production  to  Be  Issued,  240. 

3.  Inconsistent  Laws  Repealed,  240. 

Resolution  of  February  23, 1901,  240. 
Report  on  Field  Operations,  240. 

Act  of  June  30,  1906,  ch.  3913,  240 

Sec.  1.  Farmers*  Bulletins  —  Distribution,  240. 

Act  of  May  23,  1908,  ch.  192,  241. 

Sec,  1.  Card  Index  of  Publications,  241. 
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Ad  of  March  4,  t909,  ch.  SOI,  HI. 

Sec.  1,  Svbscriptians  to  PublicationSf  HI, 

Ad  of  March  4,  1915 y  ch.  lUf  Hi- 

Sec.  1.  Report  as  to  Experirnent  Stations,  HI. 

CROSS-REFERENCSS. 

Bureau  of  Animal  Industry y  Importation  of  Cattle^  Transportation  and 

Quarantine    of    Animals^    Inspection    of    Animals    and    Meaty    see 

ANIMALS. 
Liaiility  of  Farmers  to  Involuntary  Bankruptcy,  see  BANKRUPTCY. 
Tobacco  and  Cotto^i  Statistics,  see  CENSUS. 
Adulteration  and  Misbranding  of  Articles  of  Food,  Liquors,  etc..  Filled 

Cheese,  Imitation  Butter,  Nutritive  Investigations,  etc.,  see  FOOD 

AND  DRUGS;  IMPORTS  AND  EXPORTS. 
Cansular  Information  as  to  Agriculture,  see  DIPLOMATIC  AND  CON- 

SULAR  OFFICERS. 
Allotment  of  Lands  to  Indians,  see  INDIANS. 
Cotton  Futures  Act,  see  INTERNAL  REVENUE. 
Loans  on  Agricultural  Lands  by  National  Banks  under  Federal  Reserve 

Act,  see  NATIONAL  BANKS. 
Proceeds  of  Public  Lands  to  Endow  Agricultural  Colleges,  see  EDUCA- 
TION; PUBLIC  LANDS. 
Agricultural  Entries  on  Coal  Lands,  s^e  PUBLIC  LANDS. 
Purchases  in  Open  Market  by  Agricultural  Department,  see  PUBLIC 

CONTRACTS. 
Preservation,  Transportation,  etc.,  of  Game,  National  Forest  Reserve,  see 

GAME    ANIMALS    AND    BIRDS;    PUBLIC   PARKS;    TIMBER 

LANDS  AND  FOREST  RESERVES. 
Agricultural  Publications  as  Second  Class  Mail  Matter,  see  POSTAL 

SERVICE. 
Agricultural  Lands  within  Forest  Reserves,  see  TIMBER  LANDS  AND 

FOREST  RESERVES. 
Irrigation    and    Reclamation    Projects,    see    WATERS    {INCLUDING 

IRRIGATION). 
Weather  Bureau,  see  WEATHER. 


I.    DEPABTMEirr  OF  AGBICnLTXTBE. 

.  Sec.  520.  [Establishment  of  department  of  agriculture.]  There  shall 
be  at  the  seat  of  Government  a  Department  of  Agriculture,  the  general 
design  and  duties  of  which  shall  be  to  acquire  and  to  diffuse  among  the 
people  of  the  United  States  useful  information  on  subjects  connected  with 
agriculture,  in  the  most  general  and  comprehensive  sense  of  that  word,  and 
to  procure,  propagate,  and  distribute  among  the  people  new  and  valuable 
seeds  and  plants.     [R.  S.] 

Apt  of  May  15,  1862,  12  Stat.  L.  387,  known  as  the  "Department  of  Agriculture 
Act." 
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Sec.  521.  [Commissioner  of  agriculture.]  The  Department  of  A^- 
culture  shall  be  under  the  charge  of  a  Commissioner  of  Agriculture,  who 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  and  shall  be  entitled  to  a  salary  of  four  thousand  dollars  a 
year.      [B.  8.] 

This  section,  though  not  repealed,  is  superseded  by  the  Act  of  Feb.  9,  1889  {infra, 
p.  200 ) ,  which  makes  the  Department  of  Af^riculture  one  of  the  executive  departments, 
under  the  control  of  a  secretary. 

Sec.  522.  [Clerks  and  employees.]  There  shall  be  in  the  Department 
of  Agriculture : 

One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

One  chemist,  at  a  salary  of  two  thousand  dollars  a  year. 

One  assistant  chemist,  at  a  salary  of  one  thousand  six  hundred  dollars 
a  year. 

One  entomologist,  at  a  salary  of  two  thousand  dollars  a  year. 

One  microscopist,  at  a  salary  of  one  thousand  eight  hundred  dollars 
a  year. 

One  botanist,  at  a  salary  of  one  thousand  eight  hundred  dollars  a  year. 

One  statistician,  at  a  salary  of  two  thousand  dollars  a  year. 

One  superintendent  of  experimental  gardens  and  grounds,  at  a  salary 
of  two  thousand  dollars  a  year. 

One  assistant  superintendent  of  experimental  gardens  and  grounds,  at 
a  salary  of  one  thousand  two  hundred  dollars  a  year. 

One  disbursing  clerk,  at  a  salary  of  one  thousand  eight  hundred  dollars 
a  year. 

One  superintendent  of  the  seed-room,  at  a  salary  of  one  thousand  eight 
hundred  dollars  a  year. 

One  assistant  superintendent  of  the  seed-room,  at  a  salary  of  one 
thousand  two  hundred  dollars  a  year. 

One  librarian,  at  a  salary  of  one  thousand  eight  hundred  dollars  a  year. 

One  engineer,  at  a  salary  of  one  thousand  four  hundred  dollars  a  year. 

One  superintendent  of  the  folding-room,  at  a  salary  of  one  thousand 
two  hundred  dollars  a  year. 

Two  attendants  in  the  museum,  at  a  salary  of  one  thousand  dollars  a 
year  each. 

One  carpenter,  at  a  salary  of  nine  hundred  and  sixty  dollars  a  year. 
[R,  S.] 

Although  not  repealed  this  section  has  long  been  superseded  by  the  annual  appro- 
priation acts  which  vary  from  year  to  year  in  making  provision  for  clerks  and 
employees. 

Power  to  appoint  and  remove  depart-  As  to  the  right  of  the  Secretary  of  Agri- 
mental   clerks,   messengers,   and   laborers  culture  to  promote  or  to  appoint  persons 
cannot  be  delegated,  but  must  be  exercised  transferred  to  positions  at  higher  rates  of 
by  the  secretary  or  acting  secretary.     21  pay,  see  20  Op.  Atty.-Gen.  398. 
Op.  Atty.-Gen.  355. 

Sec.  523.  [Oflacers  and  employees.]  The  Commissioner  of  Agriculture 
shall  appoint  a  chief  clerk,  with  a  salary  of  two  thousand  dollars  a  year, 
who  in  all  cases  during  the  necessary  absence  of  the  Commissioner,  or  when 
the  office  of  Commissioner  shall  become  vacant,  shall  perform  the  duties  of 
Commissioner,  and  he  shall  appoint  such  other  employes  as  Congress. may 
from  time  to  time  provide,  with  salaries  corresponding  to  the  salaries  of 
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similar  officers  in  other  Departments  of  the  Government ;  and  he  shall,  as 
Congress  may  from  time  to  time  provide,  employ  other  persons,  for  such 
time  as  their  services  may  be  needed,  including  chemists,  botanists,  ento- 
mologists, and  other  persons  skilled  in  the  natural  sciences  pertaining  to 
agriculture.     [B.  flf.] 

Commi88ioner  superseded  by  secretary,  see  note  under  R.  S.  sec.  521,  «ii|>ra.  See 
also  note  under  R.  S.  see.  522^  supra. 

Sec.  524.  [Bonds  of  commissioner  and  chief  clerk.]  The  Commis- 
sioner, and  the  chief  clerk,  before  entering  upon  their  duties,  shall  severally 
give  bonds  to  the  Treasurer  of  the  United  States,  the  former  in  the  sum 
of  ten  thousand  dollars,  and  the  latter  in  the  sum  of  five  thousand  dollars, 
conditioned  to  render  a  true  and  faithful  account  to  the  Treasurer  quarter- 
yearly  of  all  moneys  which  shall  be  by  them  received  by  virtue  of  their 
office,  with  sureties  to  be  approved  by  the  Solicitor  of  the  Treasury.  Such 
bonds  shall  be  filed  in  the  office  of  the  First  Comptroller  of  the  Treasury, 
to  be  by  him  put  in  suit  upon  any  breach  of  the  conditions  thereof.    [R,  8.] 

Commissioner  superseded  by  secretary,  see  note  under  R.  S.  sec.  521,  supra. 
By  the  Act  of  March  3,  1887,  ch.  351,  24  Stat.  L.  499,  the  amount  of  the  conmiis- 
sioner's  bond  was  raised  to  twenty-ftve  thousand  dollars. 

Sec.  525.  [Custody  of  property,  records,  etc.]  The  Commissioner  of 
Agriculture  shall  have  charge,  in  the  building  and  premises  appropriated 
to  the  Department,  of  the  library,  furniture,  fixtures,  records,  and  other 
property  appertaining  to  it,  or  hereafter  acquired  for  use  in  its  business. 
[B.  S.] 

Commissioner  superseded  by  secretary,  see  Act  of  Feb.  9,  1889,  ch.  122,  infra,  p.  200. 

Sec.  526.  [Duties  of  commissioner.]  The  Commissioner  of  Agricul- 
ture shall  procure  and  preserve  all  information  concerning  agriculture 
which  he  can  obtain  by  means  of  books  and  correspondence,  and  by 
practical  and  scientific  experiments,  accurate  records  of  which  experi- 
ments shall  be  kept  in  his  Ofiice,  by  the  collection  of  statistics,  and  by 
any  other  appropriate  means  within  his  power ;  he  shall  collect  new  and 
valuable  seeds  and  plants;  shall  test,  by  cultivation,  the  value  of  such 
of  them  as  may  require  such  tests;  shall  propagate  such  as  may  be  worthy 
of  propagation;  and  shall  distribute  them  among  agriculturists.     [R,  8.] 

Conunissioner  superseded  by  secretary,  see  Act  of  Feb.  9,  18S9,  ch.  122,  infra,  p.  200. 

Sec.  528.  [Annual  and  special  reports.]  The  Commissioner  of  Agri- 
culture shall  annually  make  a  general  report  in  writing  of  his  acts  to  the 
President  and  to  Congress,  in  which  he  may  recommend  the  publication 
of  papers  forming  parts  of  or  accompanying  his  report,  which  shall  also 
contain  an  account  qi  all  moneys  received  and  expended  by  him.  He  shall 
also  make  special  reports  on  particular  subjects  whenever  required  to  do 
so  by  the  President  or  either  House  of  Congress,  or  when  he  shall  think 
the  subject  in  his  charge  requires  it.    [R.  8,] 

■ 

Commissioner  superseded  by  secretary,  see  Act  of  Feb.  9,  1889,  ch.  122,  infra,  p.  200. 

Sec.  529.  [Annual  report  of  expenditures.]  The  Commissioner  of 
Agriculture  shall,  on  or  before  the  fifteenth  day  of  December  in  each  year, 
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make  a  report  in  detail  to  Congress  of  all  moneys  expended  by  him  or 
under  his  direction.    [B,  S.] 

See  the  note  to  the  preoedinff  R.  S.  eec.  528. 


An  act  to  enlarge  the  powers  and  duties  of  the  Department  of  Agricul- 
ture and  to  create  an  Executive  Department  to  be  known  as  the 
Department  of  Agriculture. 

[Act  of  Feb.  9,  1889,  ch.  122,  25  Stat,  L.  669,] 

[Sec.  1.]  [Department  of  agriculture  to  be  an  executive  department.] 
That  the  Department  of  Agriculture,  shall  be. an  Executive  Department, 
under  the  supervision  and  control  of  a  Secretary  of  Agriculture,  who 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate;  and  section  one  hundred  and  fifty-eight  of  the  Revised 
Statutes  is  hereby  amended  to  include  such  Department,  and  the  pro- 
visions of  title  four  of  the  Revised  Statutes,  including  all  amendments 
thereto,  are  hereby  made  applicable  to  said  Department.    [25  Stat,  L.  659.] 

Section  158,  R.  S.,  above  mentioned,  ^ives  a  list  of  the  executive  departments.  Title 
four,  R.  S.y  contains  ''  provisions  applicable  to  all  the  executive  departments."  See 
ExEcunvB  Departments. 

The  Agricultural  Department  was  formerly  under  control  of  a  CJoramissioner  of 
Agriculture,  See  R.  S.  sec.  520,  aupra,  p.  197. 

.  The  provisions  of  this  act  supersede  those  of  R.  S.  sec.  3677 »  which  provided  that 
"  The  Commissioner  of  Agriculture  shall  direct  and  superintend  the  expenditure  of  all 
money  appropriated  to  the  Department  and  render  accounts  thereof.  (Act  of  May  15, 
1862,  ch.  72,  12  SUt.  L.  388.) 

A  provision  of  the  Agricultural  Appropriation  Act  of  Jime  16,  1880,  ch.  262,  $  2, 
21  Stat.  L.  292,  and  repeated  in  the  similar  Act  of  March  3,  1881,  ch.  129,  $  2,  21 
Stat.  L.  386,  requiring  the  Commissioner  of  Agriculture  "  to  account  and  report  to 
the  proper  accounting  officers  of  the  Treasury  in  the  same  manner  and  at  the  same 
times  as  the  heads  oi  executive  departments  of  the  government  are  now  required  by 
law  to  account  and  report,"  was  also  superseded  by  this  act  making  the  Depart- 
ment of  Agriculture  an  executive  department. 

"Before  the  Act  of  May  15,  i86a,ch.72,  of  patents.    In  fact,  until  the  year  1864, 

to  establish  a  department  of  agriculture,  these  appropriations  were  directed  to  be 

became  a  law,  the  annual  appropriations  drawn  from  the  patent  fund,  which  was 

for   agricultural  purposes  were  expended  in  charge  of  that  officer.''     (1862)   10  Op. 

under  the  direction  of  the  commissioner  Atty.-Gen.  344. 

Sec.  2.  [Assistant  secretary.]  That  there  shall  be  in  said  Department 
an  Assistant  Secretary  of  Agriculture,  to  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  who  shall  perform  such 
duties  as  may  be  required  by  law  or  prescribed  by  the  Secretary. .  [25 
Stat.  L.  659.] 

Sec.  3.  [Salaries.]  That  the  Secretary  of  Agriculture  shall  receive  the 
same  salary  as  is  paid  to  the  Secretary  of  each  of  the  Executive  Depart- 
ments, and  the  salary  of  the  Assistant  Secretary  of  Agriculture  shall  be 
the  same  as  that  now  paid  to  the  First  Assistant  Secretary  of  the  Depart- 
ment of  the  Interior.     [25  Stat,  L,  659,] 

The  Legislative,  Executive  and  Judicial  Appropriation  Act  for  the  fiscal  year  ending 
June  30,  1916,  carried  twelve  thousand  dollars  as  salary  for  the  Secretary  of  Agricul- 
ture and  five  thousand  dollars  as  salary  for  the  Assistant  Secretary.    38  Stat.  L.  1086. 

Seo.  4.  [Laws  of  existing  department  to  apply.]  That  all  laws  and 
parts  of  laws  relating  to  the  Department  of  Agriculture  now  in  existence, 
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as  far  as  the  samis  are  applicable  and  not  in  conflict  with  this  act,  and  only 
so  far,  are  continued  in  full  force  and  effect.    [25  Stat.  L.  659.] 


[Sso.  1.]  [Secretary  to  perform  all  duties  of  commissioner.]    •    •    • 

The  authority  granted  to  the  Commissioner  of  Agriculture  by  the  act  of 
May  twenty-nine,  eighteen  hundred  and  eighty-four,  establishing  the 
Bureau  of  Animal  Industry,  and  by  the  provisions  of  the  appropriation 
act  for  the  Agricultural  Department,  approved  July  eighteenth,  eighteen 
hundred  and  eighty-eight,  relating  to  said  Bureau,  is  hereby  vested  in  the 
Secretary  of  Agriculture ;  And  the  said  Secretary  is  hereby  authorized  and 
directed  to  perform  all  the  duties  named  in  said  acts  and  all  other  acts 
of  Congress  in  force  on  February  eighth,  eighteen  hundred  and  eighty-nine, 
to  be  performed  by  the  Commissioner  of  Agriculture.     [26  Stat.  L.  288.] 

This  is  from  the  Agricultural  Appropriation  Act  of  July  14,  1890,  eh.  707. 

The  authority  granted  by  the  Act  of  July  18,  1888,  ch.  677,  25  Stat.  L.  333,  is 
limited  to  the  use  of  the  siun  therein  appropriated.  It  is  substantiaUy  repeated,  but 
amplified  though  not  made  permanent,  by  the  Appropriation  Acts  of  1889,  25  Stat.  L. 
839;  1890,  26  Stat.  L.  287,  and  1891,  26  Stat.  L.  1049. 

The  provisions  of  the  Act  of  July  18,  1888,  are  as  follows:  "Salaries  and  expenses 
Bureau  of  Animal  Industry:  For  carrying  out  the  provisions  of  the  act  of  May 
twenty-ninth,  eighteen  hundred  and  eighty-four,  establishing  the  Bureau  of  Animal 
Industry,  five  hundred  thousand  dollars;  and  the  Commissioner  of  Agriculture  is 
hercA>y  authorized  to  use  any  part  of  this  sum  he  may  deem  necessary  or  expedient, 
and  in  such  manner  as  he  may  think  best,  to  prevent  the  spread  of  pleuro-pneumonia, 
and  for  this  purpose  to  employ  as  many  persons  as  he  may  deem  necessary,  and  to 
expend  any  part  of  this  sum  in  the  purchase  and  destruction  of  diseased  or  exposed 
animals  and  the  quarantine  of  the  same  whenever  in  his'  judgment  it  is  essential  to 
prevent  the  spread  of  pleuro-pneumonia  from  one  State  into  another."   [25  Stat.  L.  333.] 

As  to  the  Bureau  of  Animal  Industry,  see  Andcals. 


[Seo.  1.]  [Existing  statutes  applicable  to  reorganized  bureaus.]  •  •  • 

That  all  existing  statutes  relating  to  the  Division  of  Soils,  reorganized 
into  the  Bureau  of  Soils;  the  Division  of  Forestry,  reorganized  into  the 
Bureau  of  Forestry,-  the  Division  of  Chemistry,  reorganized  into  the 
Bureau  of  Chemistry;  and  the  Division  of  Botany,  the  Division  of 
Pomology,  the  Division  of  Vegetable  Physiology  and  Pathology,  the  Divi- 
sion of  Agrostology  and  Experimental  Gardens  and  Grounds,  reorganized 
into  the  Bureau  of  Plant  Industry,  not  otherwise  repealed,  shall  remain 
in  effect  as  applying  to  the  respective  bureaus  into  which  the  divisions 
named  have  been  reorganized:  [32  Stat.  L.  303.] 

This  is  from  the  Agricultural  Appropriation  Act  of  June  3,  1902,  ch.  985. 


[Sso.  1.]  [Department  seal  to  be  procured.]  •  •  •  The  Secretary 
of  Agriculture  is  hereby  authorized  and  directed  to  procure  a  proper  seal, 
with  such  suitable  inscriptions  and  devices  as  he  may  approve,  to  be  known 
as  the  official  seal  of  the  Department  of  Agriculture,  and  to  be  kept  and 
used  to  verify  official  documents,  under  such  rules  and  regulations  as  he 
may  prescribe.     [28  Stat.  L.  272.] 

lliis  is  from  the  Agricultural  Appropriation  Act  of  Aug.  8,  1894,  ch.  238. 


202  1  FED.  STAT.  ANN.  (2d  Ed.) 

[Sec.  1.]  [Entomological  work  to  be  under  control  of  agricnltm-al 
department.]  •  •  ♦  For  the  completion  of  the  work  of  the  United 
States  Entomological  Commission  under  the  Department  of  the  Interior 
in  the  special  investigation  of  the  Rocky  Mountain  locust  or  grasshopper 
and  the  cottonworm*,  •  •  •  Provided,  That  after  the  close  of  the  next 
fiscal  year  all  work  of  the  character  herein  provided  for  shall  be  exclu- 
sively under  the  control  of  the.Agricultural  Department,  and  all  operations 
under  the  Interior  Department  shall  be  fully  and  finally  closed  before  the 
thirtieth  day  of  June,  eighteen  hundred  and  eighty-one.    [21  Stai.  L.  276.] 

ThU  is  from  the  Agricultural  Appropriation  Act  of  June  16,  1880,  ch.  235. 


[Sec.  1.]  [Legal  work  — aolicitor.]  •  •  •  And  hereafter  the  legal 
work  of  the  Department  of  Agriculture  shall  be  performed  under  the 
supervision  and  direction  of  the  solicitor:     [36  Stat.  L.  416,] 

This  is  from  the  Agricultural  Appropriation  Act  of  May  26,  1910,  ch.  25S. 


[Sec.  1.]  [Deputy  disbursing  clerk  —  authority,  bond,  etc.]    •    •    • 

The  deputy  disbursing  clerk  herein  provided  for  shall  hereafter  have 
authority  to  sign  checks  in  the  name  of  the  disbursing  clerk ;  he  shall  give 
bond  to  the  United  States  in  such  sum  as  the  Secretary  of  the  Treasury  may 
require,  and  when  so  acting  for  the  disbursing  clerk  shall  be  subject  to  all 
the  liabilities  and  penalties  prescribed  by  law  for  the  official  misconduct 
in  like  cases  of  the  disbursing  clerk  for  whom  he  acts,  and  the  official  bond 
of  the  disbursing  clerk  executed  shall  also  be  made  to  cover  and  apply  to 
the  acts  of  the  deputy  disbursing  clerk.     [36  Stat,  L,  1259.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1911,  ch.  238. 
As  to  the  duties  and  liabilities  of  disbursing  officers,  see  Public  Moneys. 


[Sec.  1.]  [Classified    laborers  —  promotion     without     examination.] 

•  «  «  That  all  classified  laborers  whose  positions  were  transferred  from 
the  lump  funds  to  the  statutory  rolls  by  the  Act  making  appropriations 
for  the  Department  of  Agriculture  approved  March  third,  nineteen  hun- 
dred and  five,  and  who  were  by  the  last  clause  of  that  Act  placed  in  the 
classified  service  without  further  examination  in  the  grades  and  at  the 
rates  of  compensation  provided  in  said  Act,  are  hereby  made  eligible  for 
promotion  without  further  examination.     [34  Stat.  L.  695,] 

This  is  from  the  Agricultural  Appropriation  Act  of  June  30,  1906,  ch.  3913.  The 
provision  of  the  Act  of  March  3,  1905,  referred  to  is  as  follows: 

"All  classified  laborers  whose  positions  are  transferred  from  the  lump  funds  to  the 
statutory  rolls  are  hereby  placed  in  the  classified  service  without  further  examination 
in  the  grades  and  at  the  rates  of  compensation  herein  provided."     [33  Stat.  L.  883. J 
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[Sec.  1.]  [Watchmen  given  police  powers.]  •  •  •  And  hereafter 
all  duly  and  lawfully  constituted  and  appointed  watchmen  of  the  Depart- 
ment of  Agriculture  stationed  in  and  upon  the  buildings  and  premises  of 
said  department  in  the  city  of  Washington,  District  of  Columbia,  shall 
have  and  perform  the  same  powers  and  duties,  while  on  duty  in  and  about 
said  premises,  as  the  Metropolitan  police  of  the  District  of  Columbia. 
[35  Stai.  L.  1057.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1909,  ch.  1039. 


[Sec.  1.]  [Secretary  to  make  appointments,  changes  in  salaries.] 
•  *  *  And  hereafter  the  Secretary  of  Agriculture  is  hereby  authorized 
to  make  such  appointments,  promotions,  and  changes  in  salaries,  to  be  paid 
out  of  the  lump  funds  of  the  several  bureaus,  divisions,  and  offices  of  the 
Department  as  may  be  for  the  best  interests  of  the  service.  [34  Stat. 
L.  J 280,] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1907,  ch.  2907. 
Substantially  the  same  provision  occurs  in  earlier  appropriation  acts.  The  addition 
of  the  word  "  hereafter  "  makes  this  provision  permanent. 

A  further  provision,  wherel)y  the  Secretary  of  Agriculture  was  "  authorized  and 
directed  to  submit  to  Congress  each  year  a  statement  covering  all  appointments,  pro- 
motions, or  other  changes  made  in  the  salaries  paid  from  lump  funds,  giving  in  each 
case  the  title,  salary,  and  amount  of  such  change  or  changes,  together  with  reasons 
therefor,*'  was  repealed  by  the  Act  of  March  4,  1911,  ch.  238,  36  Stat.  L.  1264. 

Appointment  of  experts  to  aid  in  en-  appoint  consulting  scientific  experts  to  aid 
forcement  of  Food  and  Drugs  Act. — Under  in  the  enforcement  of  the  Food  and  Drugs 
this  act  the  Secretary  of  Agriculture  may      Act.     (1909)   27  Op.  Atty.-Gen.  300. 


[Seo.  1.]  [Details  of  departaient  employees.]  •  •  *  That  hereafter 
employees  of  the  Division  of  Accounts  and  Disbursements  may  be  detailed 
by  the  Secretary  of  Agriculture  for  accounting  and  disbursing  work  in 
any  of  the  bureaus  and  offices  of  the  department  for  duty  in  or  out  of  the 
city  of  Washington,  and  employees  of  the  bureaus  and  offices  of  the  depart- 
ment may  also  be  detailed  to  the  Division  of  Accounts  and  Disbursements 
for  duty  in  or  out  of  the  city  of  Wasliington.  traveling  expenses  of 
employees  so  detailed  to  be  paid  from  the  appropriation  of  the  bureau  or 
office  in  connection  with  which  such  travel  is  performed.    [37  Stat,  L,  294,] 

This  is  from  the  Agricultural  Appropriation  Act  of  Aug.  10,  1912,  eh.  284. 


[Sec.  1.]  [Details  to  and  from  other  bureaus.]  •  •  •  That  here- 
afidr  employees  of  the  Library  may  be  temporarily  detailed  by  the  Secre- 
tary of  Agriculture  for  library  service  in  the  bureaus  and  offices  of  the 
department,  and  employees  of  the  bureaus  and  offices  of  the  department 
engaged  in  library  work  may  also  be  temporarily  detailed  to  the  Library. 
[36  Stat.  L,  1261,] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1911,  ch.  238. 
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[Seo.  1.]  [Details  from  or  to  o£9ce  of  secretary.]  •  •  •  That  details 
may  be  made  from  or  to  the  office  of  the  Secretary  when  necessary  and  the 
services  of  the  person  whom  it  is  proposed  to  detail  are  not  required  in  that 
office.     [34  Stat.  L,  1280,] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1907,  ch.  2907.    A  simi- 
lar provision  oocutb  in  earlier  Appropriation  Acts. 


[Sbo.  1.]   [Details  of  law  clerks.]     •    •    •    That  hereafter  the  law 
clerks  may  be  detailed  by  the  Secretary  of  Agriculture  for  service  in  or 
out  of  Washington;   [36  Stat.  L.  1236]. 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1911,  ch.  238.  A 
similar  provision  except  for  the  word  ''  hereafter  "  occurred  in  the  Appropriation  Act 
of  the  preceding  year. 


[Sec.  1.]  [Bate  of  compensation  of  officers  or  employees.]    •    •    • 

And  hereafter  every  officer  or  employee  of  the  Department  of  Agriculture 
whose  rate  of  compensation  is  specified  herein  shall  receive  compensation 
at  the  rate  so  specified.     [37  Stat.  L.  854.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1913,  ch.  145. 


[Sec.  1.]  [Salaries  to  be  paid  from  roll  of  bureau.]    •    •    *   And  the 

Secretary  of  Agriculture  is  hereby  authorized  and  directed  to  pay  the 
salary  of  each  employee  from  the  roll  of  the  bureau,  independent  division, 
or  office  in  which  the  employee  is  working,  and  no  other:  [34  Stat.  L. 
1280.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1907,  ch.  2907. 

The  word  **  employees  "  as  used  in  this  permanence.    So  an  expert  witness  for  the 

section   does   not   embrace   persons   whose  government,    in    cases    arising    under    the 

services  have  been  contracted  for  in  con-  Food  and  Drugs  Act,  is  not  an  employee 

nection  with   a  particular  case   in  court  as  the  term  is  used  in  this  section.    (1909) 

and  whose  employment  has  no  degree  of  2S  Op.  Atty.-Gen.  75. 


Seo.  2.  [Salaries  to  persons  receiving  other  compensation.]  That 
no  part  of  the  money  herein  or  hereafter  appropriated  for  the  Department 
of  Agriculture  shall  be  paid  to  any  person,  as  additional  salary  or  com- 
pensation, receiving  at  the  same  time  other  compensation  as  an  officer  or 
employee  of  the  Government;    •    ♦    •     [23  Stat.  L.  356.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  3,  1885,  ch.  338. 
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[Sec.  1.]  [Lum|>-sum  appropriations  —  payment  for  scientific,  etc., 
m)rk  —  pay  of  officers  and  employees  established.]  •  •  •  That  here- 
after  section  seven  of  the  Act  approved  August  twenty-sixth,  nineteen 
hundred  and  twelve  (Thirty-seventh  Statutes,  page  six  hundred  and  • 
twenty-six) ,  and  any  amendments  thereto,  shall  not  apply  to  the  payment, 
out  of  moneys  appropriated  or  which  may  be  hereafter  appropriated  in 
lump  sum  for  the  Department  of  Agriculture,  for  personal  services  of 
employees  engaged  in  strictly  scientific  or  technical  work :  Provided,  That 
nothing  contained  herein  shall  be  construed  to  authorize  the  transfer  of 
any  person  employed  at  a  specific  salary  and  the  payment  of  compensation 
from  lump-sum  appropriations  at  a  rate  greater  than  said  specific  salary. 
[37  Stat  L.  854] 

This  provision  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1913,  ch.  145. 
The  Act  of  August  26,  1912,  referred  to  places  restrictions  on  salaries  paid  from 
money  appropriated  in  lump  sum. 


[Seo.  1.]  [Scientific  investigators,  etc. —  salaries.]  •  •  •  That  here- 
after the  maximum  salary  of  any  scientific  investigator,  or  other  employee 
engaged  in  scientific  work  and  paid  from  the  general  appropriations  of  the 
Department  of  Agriculture,  shall  not  exceed  at  the  rate  of  $4,500  per 
annum.  [38  Stat  L,  441.] 

This  is  from  the  Agricultural  Appropriation  Act  of  June  30,  1914,  ch.  131.  Similar 
provisions,  without  the  word  "  hereafter  "  and  fixing  the  salaries  of  such  employees  at 
a  less  amount,  were  contained  in  earlier  appropriation  acts. 


"Employee"  as  here  used  does  not  in- 
clude expert  witnesses  for  the  government 
in  cases  arising  under  the  Food  and  Drugs 
Act  (1909)  28  Op.  Atty.-Gen.  75, 
wherein  Attorney-General  Wickersham 
said:  "In  LouisviUe,  etc.,  R.  R.  Co.  f. 
VVilson  (138  U.  S.  501,  505),  it  was  in- 
sisted on  behalf  of  the  defendant  in  error 
that  he  was  entitled  to  have  paid  him  a 
certain  sum  as  attorney's  fees  under  an 
order  of  court'  directing  the  receiver  to 
pay  '  salaries  of  officers  and  wages  of  em- 
ployees' that  had  accrued  within  a  speci- 
fied time.  The  court  held  that  Wilson  did 
not  fall  within  the  meaning  of  the  term 
'  employee '  as  used  in  said  order,  and  in 
passing  upon  this  question  used  the  fql- 
lowing  language:  *  The  terms  "officers" 
and  "  employees  "  both  alike  refer  to  those 
in  regular  and  continual  service.  Within 
the  ordinary  acceptation  of  the  terms,  one 
who  is  engaged  to  render  service  in  a  par- 
ticular transaction  is  neither  an   officer 


nor  an  employee.  They  imply  continuity 
of  service,  and  exclude  those  employed  for 
a  special  and  single  transaction.  An  at- 
torney of  an  individual,  retained  for  a  sin- 
gle suit,  is  not  his  employee.  It  is  true, 
he  has  engaged  to  render  services;  but  his 
engagement  is  rather  that  of  a  contractor 
than  that  of  an  employee.  The  services  of 
appellee,  therefore,  did  not  come  within 
the  order  appointing  the  receiver.*  See 
also  Vane  v.  Newcombe  (132  U.  S.  220, 
237)  ;  Frick  Company  i?.  Norfolk  &  0.  V. 
R.  Co.  (86  Fed.  726,  738).  I  think  the 
language  of  the  court  in  Louisville,  etc., 
R.  R.  Co.  V.  Wilson  is  equally  applicable 
to  the  meaning  of  the  word  *  employee ' 
as  used  in  the  statutes  above  cited,  and 
that  it  does  not  embrace  an  individual 
whose  services  have  been  contracted  for 
in  connection  with  a  particular  case  in 
court,  and  with  reference  to  whose  em- 
ployment there  is  no  degree  of  per- 
manency." 


[Seo.  1.]  [Assignments  of  pay  allowed  employees.]     •    •    •    And 

hereafter  the  Secretary  of  Agriculture  is  authorized  to  permit  employees 
of  the  Department  of  Agriculture  to  make  a-ssiguments  of  their  pay,  under 
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such  regulations  as  he  may  prescribe,  during  such  time  as  they  may  be 
in  the  employ  of  the  said  department.     [35  Stat.  L.  1057,] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1909,  eh.  301. 


[Seo.  1.]  [Leave  of  absence  to  employees.]  •  •  •  The  employees  of 
the  Department  of  Agriculture,  outside  of  the  city  of  Washington,  may 
hereafter,  in  the  discretion  of  tlie  Secretary  of  Agriculture,  be  granted 
leave  of  absence  not  to  exceed  fifteen  days  in  any  one  year,  which  leave 
may  in  exceptional  and  meritorious  cases  where  such  an  employee  is  ill, 
be  extended,  in  the  discretion  of  the  Secretary  of  Agriculture,  not  to  exceed 
fifteen  days  additional  in  any  one  year.     [35  Stat.  L.  267.] 

This  is  from  the  Agricultural  Appropriation  Act  of  May  23,  1908,  ch.  192.  Similar 
provisions  having  reference  to  employees  of  particular  bureaus  were  contained  in 
appropriation  acte  of  previous  years. 


[Sec.  1.]  [Leave  of  absence  to  employees  in  Alaska,  Hawaii^  Porto 
Bioo,  and  Guam.]  •  ♦  •  Hereafter  employees  of  the  Department  of 
Agriculture  assigned  to  permanent  duty  in  Alaska,  Hawaii,  Porto  Rico, 
and  Guam  may,  in  the  discretion  of  the  Secretary  of  Agriculture,  without 
additional  expense  to  the  Government,  be  granted  leave  of  absence  not  to, 
exceed  thirty  days  in  any  one  year,  which  leave  may,  in  exceptional  and 
meritorious  cases  where  an  employee  is  ill,  be  extended,  in  the  discretion 
of  the  Secretary  of  Agriculture,  not  to  exceed  thirty  days  additional  in 
any  one  year.     [38  Stat.  L.  441.] 

This  is  from  the  Agricultural  Appropriation  Act  of  June  30,  1914,  ch.  131. 


[Sec.  1.]  [Purchase  of  mileage  books,  etc.]  •  •  •  And  hereafter 
the  Secretary  of  Agriculture  is  authorized  to  purchase  from  appropriations 
made  for  traveling  expenses  for  employees  of  the  Depai'tment  of  Agri- 
culture, mileage  and  mileage  books,  at  commercial  rates,  in  the  manner 
in  which  such  mileage  or  mileage  books  are  usually  purchased.  [34  Stat. 
L.  1281.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1907,  ch.  2907* 


[Seo.  1.]  [Employees  allowed  expense  of  transferring  property  when 
stations  changed.]  ♦  ♦  •  That  hereafter  officers  and  employees  of  the 
Department  of  Agriculture  transferred  from  one  official  station  to  another 
for  permanent  duty,  when  authorized  by  the  Secretary  of  Agriculture,  may 
be  allowed  actual  traveling  expenses,  including  charges  for  the  transfer 
of  their  effects  and  personal  property  used  in  official  work,  under  such  rules 
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and  reflations  as  may  be  prescribed  by  the  Secretary  of  Agriculture. 
[36  Siat.  L.  1265.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1911,  ch.  238. 


[Sbc.  1.]  [Allowance  to  offioials  and  employees  for  travel  expenses.] 
•  *  *  That  hereafter,  when  officials  and  employees  of  the  Department  of 
Agriculture  are  traveling  on  official  business  in  the  United  States,  they 
may  be  allowed  necessary  railroad  and  steamboat  fares,  sleeping  berth, 
and  stateroom  on  steamboats,  lively  hire  and  stage  fare,  and  other  means 
of  conveyance  between  points  not  accessible  by  railroad,  but  in  lieu  of 
subsistence  and  all  other  traveling  expenses  they  may  receive  a  per  diem 
allowance,  to  be  fixed  by  the  Secretary  in  each  case,  in  addition  to  their 
regular  salaries,  subject  to  such  rules  and  regulations  as  the  Secretary  of 
Agriculture  may  prescribe. 

That  hereafter  officials  and  employees  of  the  Department  of  Agriculture 
may,  when  authorized  by  the  Secretary  of  Agriculture,  receive  reimburse- 
ment for  moneys  expended  for  street-car  fares  at  their  official  headquarters 
when  expended  in  the  transaction  of  official  business.     [37  Stat.  L,  300.] 

This  is  from  the  Agricultural  Appropriation  Act  of  Aug.  10,  1912,  ch.  284h 


[Sec.  1.]  [Advanoes  of  public  money  to  agents,  etc. —  bonds.]  That 
advances  of  public  money  from  the  appropriations  for  the  Department  of 
Agriculture  shall  be  made  by  the  Secretary  of  Agriculture  only  to  such 
chiefs  of  field  parties,  agricultural  explorers,  special  agents,  and  others  as 
shall  have  given  bonds  in  such  sums  as  the  Secretary  of  Agriculture  shall 
direct.     [32  Stat.  L.  303.] 

This  is  from  the  Agricultural  Appropriation  Act  of  June  3,  1902,  ch.  986. 


[Sec.  1.]  [Purchases  for  bureaus,  etc. —  exchange  of  typewriters,  etc.] 
•  *  •  That  hereafter  the  Secretary  of  Agriculture  may  purchase 
stationery,  supplies,  furniture,  and  miscellaneous  materials  from  this 
appropriation  and  transfer  the  same  at  actual  cost  to  the  various  bureaus, 
divisions,  and  offices  of  the  Department  of  Agriculture  in  the  city  of  Wash- 
ington, reimbursement  therefor  to  be  made  to  this  appropriation  by  said 
bureaus,  divisions,  and  offices  from  their  lump-fund  appropriations  by 
transfer  settlements  through  the  Treasury  Department :  Provided  further, 
That  the  Secretary  of  Agriculture  may  hereafter  excliange  typewriters  and 
computing,  addressing,  and  duplicating  machines  purchased  from  any 
lump-fund  appropriation  of  the  Department  of  Agriculture.  [37  Stat, 
L.  296.] 

This  is  from  the  Agricultural  Appropriation  Act  of  Aug.  10,  1912,  ch.  284. 
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[Seo.  1.]  [Exchange  of  apparatus   and  equipment.]    •    •    •    The 

Secretary  of  Agriculture  may  hereafter  exchange  general  scientific  appa- 
ratus and  laboratory  equipment  purchased  from  any  appropriation  of  the 
Department  of  Agriculture.      [38  Stat,  L.  441.] 

This  Ib  from  the  Agricultural  Appropriation  Act  of  June  30,  1914|  ch.  131* 


[Seo.  1.]  [Books  and  periodicals  of  library  —  ezchange  authorized.] 
•  •  •  That  hereafter  the  Secretary  of  Agriculture  may  exchange  books 
and  periodicals  of  the  library  not  needed  for  permanent  use  for  other 
books  and  periodicals.      [38  Stat.  L,  1107,] 

This  is  fr6m  the  Appropriation  Act  of  March  4t,  1015,  ch.  144. 


[Seo.  1.]  [Sale  of  photographic  prints,  condemned  property,  etc.] 
•  •  •  Hereafter  he  [the  Secretary  of  Agriculture]  may  dispose  of 
photographic  prints  (including  bromide  enlargements),  lantern  slides, 
transparencies,  blueprints,  and  forest  maps  at  cost  and  ten  per  centum 
additional,  and  condemned  property  or  materials  under  his  charge  in  the 
same  manner  as  provided  by  law  for  other  bureaus;     [34  Stat.  L.  1269.] 

[Sale  of  prints  and  lantern  slides.]  •  •  •  And  hereafter  the  Sec- 
retary of  Agriculture  is  hereby  authorized  to  furnish,  upon  applica- 
tion, prints  and  lantern  slides  from  negatives  in  the  possession  of  the 
Department  and  to  charge  for  the  same  a  price  to  cover  the  cost  of  prepara- 
tion, such  price  to  be  determined  and  established  by  the  Secretary  of 
Agriculture,  and  the  money  received  from  such  sales  to  be  deposited  in 
the  Treasury  of  the  United  States.     [34  Stat.  L.  1281.] 

The  above  two  paragraphs  are  from  the  Agricultural  Appropriation  Act  of  March  4, 
1907,  ch.  2907.  And  with  the  exception  of  the  addition  m  the  second  paragraph  of 
the  word  ^*  hereafter/'  which  makes  it  permanent,  the  provision  is  found  in  the  Agri- 
cultural Appropriation  Act  of  June  30,  1906,  34  Stat.  L.  690. 


[Sec.  1.]  [Sale  of  pathologioal  and  zoological  specimens.]    •    •    • 

And  hereafter  the  Secretary  of  Agriculture  is  authorized  to  prepare  and 
sell  at  cost  such  pathological  and  zoological  specimens  as  he  may  deem  of 
scientific  or  educational  value  to  scientists  or  others  engaged  in  the  work 
of  hygiene  and  sanitation :  Provided,  That  all  moneys  received  from  the 
sale  of  such  specimens  shall  be  deposited  in  the  Treasury  as  miscellaneous 
receipts.      [37  Stat.  L.  833.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1913,  ch.  145. 


[Sec.  1.]  [Sales  of  waste  paper,  etc.]     •    •    •    And  hereafter  the 
Secretary  of  Agriculture  is  authorized  to  sell  as  waste  waste  paper,  or 
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otherwise  to  dispose  of  the  accumulation  of  Department  files  which  do  not 
constitute  permanent  records,  and  all  other  documents  and  publications 
which  have  become  obsolete  or  worthless.    [34  Stat.  L.  1281.] 

Thia  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1907,  oh.  2907, 


[Sec.  1.]  [Sale,  etc.,  of  animals  and  products  permitted  —  deposit  of 
receipts.]  •  •  •  And  hereafter  the  Secretary  of  Agriculture  is  authorized 
to  sell  in  the  open  market  or  to  exchange  for  other  breeding  animals  or 
animal  products  to  the  best  advantage,  without  the  usual  condemnation 
proceedings  and  public  auction,  such  animals  or  animal  products  produced 
or  purchased  under  the  appropriations  made  by  Congress  for  the  use  of 
the  Bureau  of  Animal  Industry  as  may  not  be  needed  in  the  work  of  that 
bureau :  Provided,  That  all  moneys  received  from  the  sale  of  such  animals 
or  animal  products,  or  as  a  bonus  in  the  exchange  of  the  same,  shall  be 
deposited  in  the  Treasury  as  miscellaneous  receipts.     [37  Stat.  L.  274.] 

This  is  from  the  Agricultural  Appropriation  Act  of  Aug.  10,  1912,  ch.  284. 
For  Acts  relating  to  the  Bureau  of  Animal  Industry,  see  Aiomals. 


[Sec.  1.]  [Sale,  etc.,  of  live  stock  —  disposition  of  moneys  received.] 
•  •  •  Hereafter  the  Secretary  of  Agriculture  is  authorized  to  sell  in 
the  open  market  or  to  exchange  for  other  live  stock  such  animals  or  animal 
products  as  cease  to  be  needed  in  the  work  of  the  department,  and  all 
moneys  received  from  the  sale  of  such  animals  or  animal  products  or  as 
a  bonus  in  the  exchange  of  the  same  shall  be  deposited  in  the  Treasury 
of  the  United  States  as  miscellaneous  receipts.     [38  Stat.  L.  1114.] 

This  and  the  two  paragraphs  following  are  from  the  Agricultural  Appropriation  Act 
of  March  4,  1915,  ch.  144. 

[Samples  of  sugars,  etc.,  furnished  state  and  municipal  officers  — 
price  charged  —  disposition  of  receipts.]  •  •  •  Hereafter  the  Sec- 
retary of  Agriculture  may  furnish,  upon  application,  samples  of  pure 
sugars,  naval  stores,  microscopical  specimens,  and  other  products  to 
State  and  municipal  officers,  educational  institutions,  and  other  parties 
and  charge  for  the  same  a  price  to  cover  the  cost  thereof,  such  price  to  be 
determined  and  established  by  the  Secretary,  and  the  money  received 
from  sales  to  be  deposited  in  the  Treasury  of  the  United  States  as  miscel- 
laneous receipts.     [38  Stat.  L.  1101.] 

[American  food  products  shipped  to  foreign  countries  —  inspection  — 
issuance  of  certificate  of  results.]  .  •  •  •  That  hereafter  no  certifi- 
cate of  results  of  any  such  iiispt^etion  shall  issue  unless  the  owner  or 
his  agent  shall  first  pay  to  the  Secretary  of  Agriculture,  at  a  price  to 
be  determined  and  established  by  the  Secretary,  the  actual  cost  of  the 
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inspection,  the  money  received  to  be  deposited  in  the  Treasury  of  the 
United  States  as  miscellaneous  receipts.      [38  Stat,  L.  1102.] 

"  Such  inspection  "  in  the  above  paragraph  relates  to  the  right  of  owners  or  shippers 
of  American  food  products  shipped  to  foreign  countries  to  have  the  same  inspected  by 
the  Agricultural  Department. 


Sec.  2.  [Detailed  statement  of  expenditures.]  •  •  •  And  in  addi- 
tion to  the  proper  vouchers  and  accounts  for  the  sums  appropriated  for 
the  said  Department  to  be  furnished  to  the  accounting  officers  of  the 
Treasury,  the  Commissioner  of  Agriculture  shall,  at  the  commencement 
of  each  regular  session,  present  to  Congress  a  detailed  statement  of  the 
expenditure  of  all  appropriations  for  said  Department  for  the  last  preced- 
ing fiscal  year.    [23  Stat.  L.  356.] 

The  above  provision  is  from  the  Agricultural  Appropriation  Act  of  March  3,  1885, 
ch.  338. 


[Sec.  1.]  [Estimates  for  Department  of  Agriculture.]  •  •  •  That 
hereafter  the  estimates  of  appropriations  for  the  Department  of  Agricul- 
ture shall  be  prepared  and  submitted  each  year  according  to  the  order 
and  arrangement  of  the  Act  for  the  year  preceding;  and  any  changes 
in  such  order  or  arrangement  desired  by  the  Secretary  of  Agriculture 
may  be  submitted  by  note  in  the  estimates.  It  shall  be  the  duty  of  the 
Secretary  of  Agriculture  to  submit,  in  the  Book  of  Estimates  for  the  fiscal 
year  nineteen  hundred  and  four,  and  annually  thereafter,  immediatelj'' 
following  estimates  of  each  of  the  respective  offices,  bureaus  and  divisions 
of  the  Department  of  Agriculture  a  statement  showing  in  detail  the  num- 
ber of  clerks  who  were  employed  in  the  District  of  Columbia  upon  regular 
and  continuous  work  for  thirty  days  or  more  during  the  previous  fiscal 
year  in  or  under  such  offices,  bureaus  or  divisions  under  authority  of  and 
paid  from  general  appropriations,  indicating  in  the  case  of  every  such 
employment  the  rate  of  compensation  received  and  the  appropriation 
from  which  paid.    [32  Stat.  L.  303.] 

This  is  from  the  Agricultural  Api^ropriation  Act  of  June  3,  1902,  ch.  985. 

A  provision  of  the  Agricultural  Appropriation  Act  of  March  4,  1907,  84  Stat.  L. 
1282,  requiring  the  Secretary  of  Agriculture  to  submit  to  Congress  yearly  "in 
addition  to  the  estimates  now  required  by  law,  classified  and  detailed  estimates  of 
every  subject  of  expenditure  intended  for  the  Agricultural  Department  for  the  next 
fiscal  year,  and  detailed  reports  of  all  expenditures  under  any  appropriation  for  such 
service  during  the  preceding  fiscal  year,"  was  repealed  by  a  provision  of  the  Act  o) 
March  4,  1911,  ch.  238,  36  Stat.  L.  1264. 


[Sec.  1.]  [Estimates  for  oflScers,  clerks,  and  employees.]    •    •    •   The 

Secretary  of  Agriculture  for  the  fiscal  year  nineteen  hundred  and  twelve, 
and  annually  thereafter,  shall  transmit  to  the  Secretary  of  the  Treasury 
for  submission  to  Congress  in  the  Book  of  Estimates  detailed  estimates 
for  all  executive  officers,  clerks,  and  employees  below  the  grade  of  clerk, 
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indicating  the  salary  or  compensation  of  each,  necessary  to  be  employed 
by  the  various  bureaus,  offices,  and  divisions  of  the  Department  of 
Agriculture.    [36  Stat.  L.  440.] 

Hub  is  from  the  Agricultural  Appropriation  Act  of  May  26,  1910,  ch.  256,  and  is 
limited  by  the  Act  of  Aug.  10,  1912,  ch.  284,  given  below. 


[Sec.  1.]  [Estimates  for  employees  —  exceptions.]  •  •  •  Hereafter 
80  much  of  the  Act  of  May  twenty-sixth,  nineteen  hundred  and  ten 
(Thirty-sixth  Statutes,  page  four  hundred  and  sixteen),  as  requires  the 
Secretary  of  Agriculture  to  transmit  annually  to  the  Secretary  of  the 
Treasury,  for  submission  to  Congress,  detailed  estimates  for  executive 
officers,  clerks,  and  other  employees  in  the  various  bureaus,  oflBces,  and 
divisions  of  the  Department  of  Agriculture  shall  not  apply  to  such 
employees  in  the  meat-inspection  service  or  employees  engaged  in  the 
enforcement  of  the  insecticide  Act  of  nineteen  hundred  and  ten.  [37  Stat. 
L.  301.] 

This  is  from  the  Agricultural  Appropriation  Act  of  Aug.  10,  1912,  ch.  284. 
The  provisions  of  the  Act  of  May  26,  1910,  ch.  256,  mentioned  in  the  text,  are  giveii 
in  the  paragraph  immediately  preceding. 
For  the  Insecticide  Act  of  April  26,  1910,  ch.  191,  see  infra,  p.  220. 


[Seo.  1.]  [Report  of  expenditures  for  vehicles  and  boats.]    •    •    • 

That  the  Secretary  of  Agriculture  shall,  on  the  first  day  of  each  regular 
session  of  Congress,  make  a  report  to  Congress  showing  the  amount 
expended  under  the  provisions  of  this  paragraph  for  the  purchase  of  such 
vehicles  and  boats  during  the  preceding  fiscal  year.     [36  Stat.  L.  442.] 

This  is  a  proviso  of  the  Agricultural  Appropriation  Act  of  June  30,  1914,  ch.  131, 
following  an  appropriation  for  motor  vehicles  and  motor  hoats  for  the  field  work  of 
the  department,  to  which  the  words  "  such  vehicles  and  boats  "  refer. 


[Sec.  1.]  [Report  of  expenditure  of  appropriation  for  rent.]    •    •    • 

For  rent  of  buildings  and  parts  of  buildings  in  the  District  of  Columbia, 
for  use  of  the  various  bureaus,  divisions,  and  offices  of  the  Department  of 
Agriculture,  •  •  •  Provided,  That  the  Secretary  of  Agriculture  shall 
submit  annually  to  Congress  in  his  estimates  of  appropriations  a  state 
ment  showing  what  proportion  of  this  appropriation  is  paid  for  the 
quarters  occupied  by  the  various  branches  of  the  department.  [38  Stat. 
L.  1108.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1915,  ch.  144. 
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n.    EXPERIMENT  STATIONS. 

An  act  to  establish  agricultural  experiment  stations  in  connection  with 
the  colleges  established  in  the  several  States  under  the  provisions 
of  an  act  approved  July  second,  eighteen  hundred  and  sixty-two, 
and  of  the  acts  supplementary  thereto. 

[Act  of  March  2,  1887,  ch,  314,  24  Stat.  L.  440.] 

[Sec.  1.]  [Aid  to  state  agricultural  experiment  stations  at  agricul- 
tural colleges.]  That  in  order  to  aid  in  acquiring  and  diffusing  among  the 
people  of  the  United  States  useful  and  practical  information  on  subjects 
connected  with  agriculture,  and  to  promote  scientific  investigation  and 
experiment  respecting  the  principles  and  applications  of  agricultural 
science,  there  shall  be  established,  under  direction  of  the  college  or  colleges 
or  agricultural  department  of  colleges  in  each  State  or  Territory  estab- 
lished, or  which  hereafter  may  be  established,  in  accordance  with  the  pro- 
visions of  an  act  approved  July  second,  eighteen  hundred  and  sixty-two, 
entitled  **An  act  donating  public  lands  to  the  several  States  and  Territories 
which  may  provide  colleges  for  the  benefit  of  agriculture  and  the  me<;hanic 
arts,*'  or  any  of  the  supplements  to  said  act,  a  department  to  be  known 
and  designated  as  an  ''  agricultural  experiment  station:  "  Provided, 
That  in  any  State  or  Territory  in  which  two  such  colleges  have  been  or 
may  be  so  established  the  appropriation  hereinafter  made  to  such  State  or 
Territory  shall  be  equally  divided  between  such  colleges,  unless  the  legisla- 
ture of  such  State  or  Territory  shall  otherwise  direct.      [24  Stat.  L.  440.] 

This  act  is  known  as  the  ''Asricultural  Experiment  Stations  Act  of  1887."  It  is 
also  known  as  the  **  Hatch  Act.*' 

Donation  of  pubUc  lands  for  school  purposes  under  Act  of  July  a,  i86a. —  See  Educa- 
tion; PuBUO  Lands. 

[Sec.  2.]  [Object  and  duty  of  such  station.]  That  it  shall  be  the  object 
and  duty  of  said  experiment  stations  to  conduct  original  researches  or 
verify  experiments  on  the  physiology  of  plants  and  animals; 

The  diseases  to  which  they  are  severally  subject,  with  the  remedies  for 
the  same ; 

The  chemical  composition  of  useful  plants  at  their  different  stages  of 
growth ; 

The  comparative  advantages  of  rotative  cropping  as  pursued  under  a 
varying  series  of  crops ; 

The  capacity  of  new  plants  or  trees  for  acclimation; 

The  analysis  of  soils  and  water; 

The  chemical  composition  of  manures,  natural  or  artificial,  with  experi- 
ments designed  to  test  their  comparative  effects  on  crops  of  different  kinds ; 

The  adaptation  and  value  of  grasses  and  forage  plants; 

The  composition  and  digestibility  of  the  different  kinds  of  food  for 
domestic  animals; 

The  scientific  and  economic  questions  involved  in  the  production  of 
butter  and  cheese; 

And  such  other  researches  or  experiments  bearing  directly  on  the  agri- 
cultural industry  of  the  United  States  as  may  in  each  case  be  deemed 
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advisable,  having  due  regard  to  the  var3dng  conditions  and  needs  of  the 
respective  States  or  Territories.      [24  Stat.  L.  440.] 

By  the  Agricultural  Appropriation  Act  of  March  8,  1906,  ch.  1405,  83  Stat.  L.  869, 
the  experiment  stations  are  directed  to  co-operate  with  the  Secretary  of  Agriculture  in 
establishing  and  maintaining  experimental  grass  stations  for  the  study  of  different 
grasses  and  forage  plants,  their  adaptability  to  various  climates,  and  other  questions 
relating  thereto.  Similar  provisions  appear  in  the  Agricultural  Appropriation 'Acts 
for  previous  years. 

By  the  Agricultural  Appropriation  Act  of  March  3,  1905,  ch.  1405,  33  Stat.  L.  882, 
the  experiment  stations  are  authorized  and  directed  to  co-operate  with  the  Secretary 
of  Agriculture  in  irrigation  and  drainage  investigations.  The  same  provision  has 
appeared  in  prior  Agricultural  Appropriation  Acts. 

[Sec.  3.]  [Secretary  to  advise,  assist,  furnish  forms,  etc.]  That  in 
order  to  secure,  as  far  as  practicable,  uniformity  of  methods  and  results 
in  the  work  of  said  stations,  it  shall  be  the  duty  of  the  United  States  Com- 
missioner of  Agriculture  to  furnish  forms,  as  far  as  practicable,  for  the 
tabulation  of  results  of  investigation  or  experiments;  to  indicate,  from 
time  to  time,  such  lines  of  inquiiy  as  to  him  shall  seem  most  important; 
and,  in  general,  to  furnish  such  advice  and  assistance  as  will  best  promote 
the  purposes  of  this  act.  It  shall  be  the  duty  of  each  of  said  stations, 
annually,  on  or  before  the  first  day  of  February,  to  make  to  the  governor 
of  the  State  or  Territory  in  which  it  is  located  a  full  and  detailed  report 
of  its  operations,  including  a  statement  of  receipts  and  exp)enditures,  a 
copy  of  which  report  shall  be  sent  to  each  of  said  stations,  to  the  said 
Commissioner  of  Agriculture,  and  to  the  Secretary  of  the  Treasury  of 
the  United  States.    [24  Stat.  L.  441.] 

By  the  Agricultural  Appropriation  Acts  for  many  years  the  Secretary  of  Agriculture 
is  authorized  to  rent  offices,  employ  assistants  and  clerks,  and  incur  such  other  expense 
as  may  be  necessary  to  carry  out  the  objects  of  the  acts  relating  to  experiment  stations. 
A  provision  of  this  character  is  contained  in  the  Agricultural  Appropriation  Act  of 
March  4,  1907,  ch.  2907,  34  Stat.  L.  1278. 

By  the  Agricultural  Appropriation  Act  of  June  30,  1914,  ch.  131,  38  Stat.  L.  437, 
the  Secretary  of  Agriculture  was  authorized  to  prescribe  the  form  of  the  annual 
financial  statement  here  required.  Similar  provisions  have  occurred  in  the  Agri- 
cultural Appropriation  Acts  for  previous  years. 

Sec.  4.  [Bulletins  to  be  issued  and  mailed  free.]  That  bulletins  or 
reports  of  progress  shall  be  published  at  siid  stations  at  least  once  in  three 
months,  one  copy  of  which  shall  be  sent  to  each  newspaper  in  the  States 
or  Territories  in  which  they  are  respectively  located,  and  to  such  individ- 
uals actually  engaged  in  farming  as  may  request  the  same,  and  as  far  as 
the  means  of  the  station  will  permit.  Such  bulletins  or  reports  and  the 
annual  reports  of  said  stations  shall  be  transmitted  in  the  mails  of  the 
United  States  free  of  charge  for  postage,  under  such  regulations  as  the 
Postmaster-General  may  from  time  to  time  prescribe.      [24  Stat.  L.  441.] 

Sec.  5.  [Annual  appropriation  —  buildings.]  That  for  the  purpose 
of  paying  the  necessary  expenses  of  conducting  investigations  and  experi- 
ments and  printing  and  distributing  the  results  as  hereinbefore  prescribed, 
the  sum  of  fifteen  thousand  dollars  per  annum  is  hereby  appropriated  to 
each  State,  to  be  specially  provided  for  by  Congress  in  the  appropriations 
from  year  to  year,  and  to  each  Territory  entitled  under  the  provisions  of 
section  eight  of  this  act,  out  of  any  money  in  the  Treasury  proceeding 
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from  the  sales  of  public  lands,  to  be  paid  in  equal  quarterly  payments,  on 
the  first  day  of  January,  April,  July,  and  October  in  each  year,  to  the 
treasurer  or  other  officer  duly  appointed  by  the  governing  boards  of  said 
colleges  to  receive  the  same,  the  first  payment  to  be  made  on  the  first  day 
of  October,  eighteen  hundred  and  eighty-seven:  Provided,  however,  That 
out  -of  the  first  annual  appropriation  so  received  by  any  station  an  amount 
not  exceeding  one-fifth  may  be  expended  in  the  erection,  enlargement,  or 
repair  of  a  building  or  buildings  necessary  for  carrying  on  the  work  of 
such  station;  and  thereafter  an  amount  not  exceeding  five  per  centum  of 
such  annual  appropriation  may  be  so  expended.      [24  Stat.  L.  441.] 

The  appropriation  here  made  was  increased  by  the  Act  of  March  16,  1906,  ch.  951, 
sec.  1,  34  Stat.  L.  63.    See  infra,  p.  216. 

Sec.  6.  [Unexpended  balance.]  That  whenever  it  shall  appear  to 
the  Secretary  of  the  Treasury  from  the  annual  statement  of  receipts  and 
expenditures  of  any  of  said  stations  that  a  portion  of  the  preceding  annual 
appropriation  remains  unexpended,  such  amount  shall  be  deducted  from 
the  next  succeeding  annual  appropriation  to  such  station,  in  order  that 
the  amount  of  money  appropriated  to  any  station  shall  not  exceed  the 
amount  actually  and  necessarily  required  for  its  maintenance  and  support, 
[24  Stat.  L.  441.] 

Seo.  7.  [Legal  relation  to  states  not  affected.]  That  nothing  in 
this  act  shall  be  construed  to  impair  or  modify  the  legal  relation  existing 
between  any  of  the  said  colleges  and  the  government  of  the  States  or 
Territories  in  which  they  are  respectively  located.      [24  Stat.  L.  441,] 

Seo.  8.  [Stations  established  separate  from  colleges  or  from  those 
not  agricultural.]  That  in  States  having  colleges  entitled  under  this 
section  to  the  benefits  of  this  act  and  having  also  agricultural  experiment 
stations  established  by  law  separate  from  said  colleges,  such  States  shall 
be  authorized  to  apply  such  benefits  to  experiments  at  stations  so  estab- 
lished by  such  States ;  And  in  case  any  State  shall  have  established  under 
the  provisions  of  said  act  of  July  second  aforesaid,  an  agricultural  depart- 
ment or  experimental  station,  in  connection  with  any  university,  college 
or  institution  not  distinctively  an  agricultural  college  or  school,  and  such 
State  shall  have  established  or  shall  hereafter  establish  a  separate  agricul- 
tural college  or  school,  which  shall  have  connected  therewith  an  experi- 
mental farm  or  station,  the  legislature  of  such  State  may  apply  in  whole 
or  in  part  the  appropriation  by  this  act  made,  to  such  separate  agricultural 
college,  or  school,  and  no  legislature  shall  by  contract  express  or  implied 
disable  itself  from  so  doing.      [24  Stat.  L.  441.] 

Sec.  9.  [Legislative  assent  necessary.]  That  the  grants  of  moneys 
authorized  by  this  act  are  made  subject  to  the  legislative  assent  of  the 
several  States  and  Territories  to  the  purposes  of  said  grants:  Provided, 
That  payment  of  such  instalments  of  tlie  appropriation  herein  made  as  shall 
become  due  to  any  State  before  the  adjournment  of  the  regular  session  of 
its  legislature  meeting  next  after  tlie  passage  of  this  act  shall  be  made 
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upon  the  assent  of  the  governor  thereof  dnly  certified  to  the  Secretary 
of  the  Treasnry.      [24  Stat.  L.  442.] 

When  the  legislature  is  not  in  session  the  goyemor  may  assent,  see  Act  of  June  7, 
18S8»  imfra,  this  page. 

Sec.  10.  [No  penuasAnt  obligation  imposed  on  U.  8.]  Nothing  in 
this  act  shall  be  held  or  construed  as  binding  the  United  States  to  continue 
any  payments  from  the  Treasury  to  any  or  all  the  States  or  institutions 
mentioned  in  this  act,  but  Congress  may  at  any  time  amend,  suspend  or 
repeal  any  or  all  the  provisions  of  this  act.     [24  Stat.  L.  442.] 


[Seo.  1.]  [Examination  of  soils.]  Experimental  Stations.  •  •  • 
That  as  far  as  practicable,  all  such  stations  shall  devote  a  portion  of  their 
work  to  the  examination  and  classification  of  the  soils  of  their  respective 
States  and  Territories,  with  a  view  to  securing  more  extended  knowledge 
and  better  development  of  their  agricultural  capabilities.    [25  Stat.  L.  841.] 

This  further  duty  was  imposed  on  experiment  stations  hy  the  Agricultural  Appro- 
priation Act  of  March  2,  1889,  ch.  373. 


[Sec.  1.]  [Card  index  of  agricultural  literature  —  copies  furnished 
institutions  or  individuals.]  •  •  •  And  the  Secretary  of  Agriculture 
hereafter  may  furnish  to  such  institutions  or  individuals  as  may  care  to 
buy  them  copies  of  the  card  index  of  agricultural  literature  prepared  by 
the  Department  of  Agriculture  in  connection  with  its  administration  of 
the  Act  of  March  second,  eighteen  hundred  and  eighty-seven  (Twenty- 
fourth  Statutes  at  Large,  page  four  hundred  and  forty),  and  the  Act  of 
March  sixteenth,  nineteen  hundred  and  six  (Thirty-fourth  Statutes  at 
Large,  page  sixty-three),  and  the  Acts  amendatory  of  and  supplementary 
thereto,  and  charge  for  the  same  a  price  covering  the  additional  expenses 
involved  in  the  preparation  of  these  copies,  the  money  received  from  such 
sales  to  be  deposited  in  the  Treasury  of  the  United  States  as  miscellaneous 
receipts.      [38  Stat.  L.  1109.] 

This  is  from  the  Appropriation  Act  of  March  4,  1916,  ch.  144.  The  Act  of  1887 
referred  to  is  the  act  establishing  experiment  stations  {supra,  p.  212),  while  the  Act 
of  March  16,  1006,  is  the  act  providing  for  an  increased  annual  appropriation  for  such 
stations.  Similar  provisions  have  occurred  in  the  Agricultural  Appropriation  Acts  of 
previous  years.  As  to  card  indexes  generally,  see  infra,  this  title,  division  VI, 
Agriculture^  Reports  and  Literature. 


An  act  to  amend  an  act  entitled  "An  act  to  establish  agricultural  sta- 
tions in  connection  with  the  colleges  established  in  the  several  States 
under  the  provisions  of  an  act  approved  July  second,  eighteen  hun- 
dred and  sixty-two,  and  the  acts  supplementary  thereto/' 

[Act  of  June  7,  1888,  ch.  373,  25  Stat.  L.  176.] 

[Sec.  1.]  [When  legislature  is  not  in  session,  governor  may  assent.] 
That  the  grant  of  money  authorized  by  the  act  of  Congress  entitled  ''An 
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act  to  establish  agricultural  experiment  stations  in  connection  with  the 
colleges  established  in  the  several  States  under  the  provisions  of  an  act 
approved  July  second,  eighteen  hundred  and  sixty-two,  and  of  acts  sup- 
plementary thereto,"  are  subject  as  therein  provided  to  the  legislative 
assent  of  the  States  or  Territories  to  be  affected  thereby;  but  as  to  such 
installments  of  the  appropriations  as  may  be  now  due  or  may  hereafter 
become  due,  when  the  legislature  may  not  be  in  session,  the  governor  of 
said  State  or  Territory  may  make  the  assent  therein  provided,  and  upon 
a  duly  certified  copy  thereof  to  the  Secretary  of  tlie  Treasury  he  shall 
cause  the  same  to  be  paid  in  the  manner  provided  in  the  act  of  which  this 
is  amendatory,  until  the  termination  of  the  next  regular  session  of  the 
legislature  of  such  State  or  Territory.      [25  Stat.  L.  176.] 

See  sec.  0  of  the  Act  of  March  2,  1887,  «upra»  p.  214. 

See  also  sec.  2  of  the  Act  of  March  16,  1006,  providing  for  increased  annual  appro- 
priation, infra,  this  page. 


An  act  to  provide  increased  annual  appropriation  for  agricultural  experi- 
ment stations  and  regulating  the  expenditure  thereof. 

[Act  of  March  16, 1906,  ch.  951,  34  Stat.  L.  63.] 

[Sec.  1.]  [Annual  appropriation  to  states  and  territories  for  experi- 
ment stations  increased  —  amount  of  annual  increase.]  That  there  shall 
be,  and  hereby  is,  annually  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  to  be  paid  as  hereinafter  provided,  to  each 
State  and  Territory,  for  the  more  complete  endowment  and  maintenance 
of  agricultural  experiment  stations  now  established  or  which  may  here- 
after be  established  in  accordance  with  the  Act  of  Congress  approved 
March  second,  eighteen  hundred  and  eighty-seven,  the  sum  of  five  thousand 
dollars  in  addition  to  the  sum  named  in  said  Act  for  the  year  ending 
June  thirtieth,  nineteen  hundred  and  six,  and  an  annual  increase  of  the 
amount  of  such  appropriation  thereafter  for  five  years  by  an  additional 
sum  of  two  thousand  dollars  over  the  preceding  year,  and  the  annual 
amount  to  be  paid  thereafter  to  each  State  and  Territory  shall  be  thirty 
thousand  dollars,  to  be  applied  only  to  paying  the  necessary  expenses  of 
conducting  original  researches  or  experiments  bearing  directly  on  thCv 
agricultural  industry  of  the  United  States,  having  due  regard  to  the  vary- 
ing conditions  and  needs  of  the  respective  States  or  Territories.  [34  Stat. 
L.  63.] 

This  Act  is  known  as  the  Agricultural  Experiment  Stations  Act  of  1906. 
For  the  Act  of  March  2,  1887,  above  mentioned,  see  supra,  p.  212. 
Constniction  of  this  Act,  see  provision  from  the  Act  of  June  30,  1006,  dL  8913^ 
infra,  p.  218. 

Sec.  2.  [Payments  quarterly  —  report  of  receipts,  etc.  —  legislative 
assent  necessary  —  assent  of  governors.]  That  the  sums  hereby  appro- 
priated to  the  States  and  Territories  for  the  further  endowment  and  sup- 
port of  agricultural  experiment  stations  shall  be  annually  paid  in  equal 
quarterly  payments  on  the  first  day  of  January,  April,  July,  and  October 
of  each  year  by  the  Secretary  of  the  Treasury,  upon  the  warrant  of  the 
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Secretary  of  Agricnlture,  out  of  the  Treasury  of  the  United  States,  to  the 
treasurer  or  other  officer  duly  appointed  by  the  governing  boards  of  said 
experiment  stations  to  receive  the  same,  and  such  officers  shall  be  required 
to  report  to  the  Secretary  of  Agriculture  on  or  before  the  first  day  of  Sep- 
tember of  each  year  a  detailed  statement  of  the  amount  so  received  and  of 
its  disbursement,  on  schedules  prescribed  by  the  Secretary  of  Agriculture. 
The  grants  of  money  authorized  by  this  Act  are  made  subject  to  legislative 
assent  of  the  several  States  and  Territories  to  the  purpose  of  said  grants : 
Provided,  That  payment  of  such  installments  of  the  appropriation  herein 
made  as  shall  become  due  to  any  State  or  Territory  before  the  adjournment 
of  the  regular  session  of  legislature  meeting  next  after  the  passage  of  this 
Act  shall  be  made  upon  the  assent  of  the  governor  thereof,  duly  certified 
by  the  Secretary  of  the  Treasury.      [34  Stat.  L.  63.] 

Seo.  3.  [Apportionments  when  misapplied,  etc. —  restriction  —  annual 
reports  to  governors.]  That  if  any  portion  of  the  moneys  received  by  the 
designated  officer  of  any  State  or  Territory  for  the  further  and  more  com- 
plete endowment,  support,  and  maintenance  of  agricultural  experiment 
stations  as  provided  in  this  Act  shall  by  any  action  or  contingency  be 
diminished  or  lost  or  be  misapplied,  it  shall  be  replaced  by  said  State  or 
Territory  to  which  it  belongs,  and  until  so  replaced  no  subsequent  appro- 
priation shall  be  apportioned  or  paid  to  such  State  or  Territory;  and  no 
portion  of  said  moneys  exceeding  five  per  centum  of  each  annual  appro- 
priation shall  be  applied,  directly  or  indirectly,  under  any  pretense  what- 
ever, to  the  purchase,  erection,  preservation,  or  repair  of  any  building  or 
buildings,  or  to  the  purchase  or  rental  of  land.  It  shall  be  the  duty  of 
each  of  said  stations  annually,  on  or  before  the  first  day  of  February,  to 
make  to  the  governor  of  the  State  or  Territory  in  which  it  is  located  a 
full  and  detailed  report  of  its  operations,  including  a  statement  of  receipts 
and  expenditures,  a  copy  of  which  report  shall  be  sent  to  each  of  said 
stations,  to  the  Secretary  of  Agriculture,  and  to  the  Secretary  of  the 
Treasury  of  the  United  States.      [34  Stat.  L.  63.] 

Seo.  4.  [Certificates  as  to  compliance  with  the  law,  etc. —  reasons  for 
withholdiQg  allotments  to  be  reported  —  disposal  of  withheld  allotments.] 

That  on  or  before  the  first  day  of  July  in  each  year  after  the  passage  of 
this  Act  the  Secretary  of  Agriculture  shall  ascertain  and  certify  to  the 
Secretary  of  the  Treasury  as  to  each  State  and  Territory  whether  it  is 
complying  with  the  provisions  of  this  Act  and  is  entitled  to  receive  its 
share  of  the  annual  appropriation  for  agricultural  experiment  stations 
under  this  Act  and  the  amount  which  thereupon  each  is  entitled,  respec- 
tively, to  receive.  If  the  Secretary  of  Agriculture  shall  withhold  a  cer- 
tificate from  any  State  or  Territory  of  its  appropriation,  the  facts  and 
reasons  therefor  shall  be  reported  to  the  President  and  the  amount  involved 
shall  be  kept  separate  in  the  Treasury  until  the  close  of  the  next  Congress 
in  order  that  the  State  or  Territory  may,  if  it  shall  so  desire,  appeal  to 
Congress  from  the  determination  of  the  Secretary  of  Agriculture.  If  the 
next  Congress  shall  not  direct  such  sum  to  be  paid,  it  shall  be  covered  into 
the  Treasury ;  and  the  Secretary  of  Agriculture  is  hereby  charged  with  the 
proper  administration  of  this  law.      [34  Stat.  L.  64.] 
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Sec.  5.  [Report  to  Congress.]  That  the  Secretary  of  Agriculture  shall 
oiake  an  annual  report  to  Congress  on  the  receipts  and  expenditures  and 
work  of  the  agricultural  experiment  stations  in  all  of  the  States  and 
Territories,  and  also  whether  the  appropriation  of  any  State  or  Territory 
has  been  withheld;  and  if  so,  the  reason  therefor.    [34  Stat.  L.  64,] 

Sec.  6.  [Amendment.]  That  Congress  may  at  any  time  amend,  sus- 
pend, or  repeal  any  or  all  of  the  provisions  of  this  Act.     [34  Stat.  L.  €4.] 

By  the  Agricultural  Appropriation  Act  of  March  4,  1915,  ch.  144,  38  Stat.  L.  1109, 
the  Secretary  of  Agriculture  is  authorized  to  sell  such  products  as  are  obtained  on 
the  land  belonging  to  the  experiment  stations  in  Alaska,  Hawaii,  Porto  Rico,  and  Guam. 
Similar  provisions  appear  in  the  Appropriation  Acts  for  previous  years. 


[Seo.  1.]  [Construction  of  Act  of  Blarch  16,  1906  —  allotment  —  pay- 
ments.] •  •  •  The  Act  of  Congress  approved  March  sixteenth,  nine- 
teen hundred  and  six,  entitled  **An  Act  to  provide  for  an  increased  annual 
appropriation  for  agricultural  experiment  stations  and  regulating  the 
expenditures  thereof,'^  shall  be  construed  to  appropriate  for  each  station 
the  sum  of  five  thousand  dollars  for  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  six,  the  sum  of  seven  thousand  dollars  for  the  fiscal 
year  ending  June  thirtieth,  nineteen  hundred  and  seven,  the  sum  of  nine 
thousand  dollars  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred 
and  eight,  the  sum  of  eleven  thousand  dollars  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  nine,  the  sum  of  thirteen  thousand 
dollars  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  ten, 
and  the  sum  of  fifteen  thousand  dollars  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  eleven.  The  sum  of  five  thousand  dollars 
appropriated  for  the  fiscal  year  nineteen  hundred  and  six  shall  be  paid 
on  or  before  June  thirtieth,  nineteen  hundred  and  six,  and  the  amounts 
appropriated  for  the  subsequent  years  shall  be  paid  as  provided  in  the 
said  Act  to  each  State  and  Territory  for  the  more  complete  endowment 
and  maintenance  of  agricultural  experiment  stations  now  established  or 
which  may  hereafter  be  established  in  accordance  with  the  Act  of  Congress 
approved  March  second,  eighteen  hundred  and  eighty-seven.  [34  Stat. 
L.  696] 

This  and  the  paragraph  following  are  from  the  Agricultural  Appropriation  Act  of 
June  30,  1906,  ch.  3913.  The  Act  of  March  16,  1906,  above  mentioned,  is  given  supra, 
p.  216.    And  the  Act  of  March  2,  1887,  referred  to  is  given  aupray  p.  212. 

[Leaves  of  absence  to  employees  in  Alaska,  Hawaii,  and  Porto 
Rico.]  •  •  •  And  the  employees  of  the  experiment  stations  in 
Alaska,  Hawaii,  and  Porto  Rico  may  hereafter,  in  the  discretion  of  the 
Secretary  of  Agriculture,  without  additional  expense  to  the  Government, 
be  granted  leave  of  absence  not  to  exceed  fifteen  days  in  any  one  year, 
which  leave  may,  in  exceptional  and  meritorious  cases  where  such  an 
employee  is  ill,  be  extended  in  the  discretion  of  the  Secretary  of  Agricul- 
ture not  to  exceed  fifteen  days  additional  in  any  one  year.  [34  Stat. 
L.  694.] 

By  a  provision  of  the  Appropriation  Act  of  June  30,  1914  (see  supra,  p.  206),  leave 
of  absence  is  granted  to  employees  assigned  to  permanent  duty  at  these  points  and 
at  Guam. 
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[Sec.  1.]  [Seport  of  expenditures  —  assistants,  etc.  —  payment  to 
States.]  •  •  •  The  Secretary  of  Agriculture  •  •  •  shall  ascertain 
whether  the  expenditures  under  the  appropriation  hereby  made  are  in 
accordance  with  the  provisions  of  said  Act,  and  shall  make  report  thereon 
to  Congress;  and  the  Secretary  of  Agriculture  is  hereby  authorized  to 
employ  such  assistants,  clerks,  and  other  persons  as  he  may  deem  neces- 
sary, in  the  city  of  Washington  and  elsewhere,  and  to  incur  such  other 
expenses  for  office  fixtures  and  supplies,  stationery,  traveling,  freight, 
and  express  charges,  illustration  of  the  Experiment  Station  Record,  bul- 
letins and  reports,  as  he  may  find  essential  in  carrying  out  the  objects 
of  the  above  Acts,  and  the  sums  apportioned  to  the  several  States  shall  be 
paid  quarterly  in  advance.     [31  Stat  L.  935.] 

This  ifl  from  tlie  Agricultural  Appropriation  Act  of  March  2,  1901,  ch.  805,  following 
an  appropriation  to  carry  into  effect  the  provisions  of  the  Act  of  March  2,  1887,  ch. 
814,  supra,  p.  212,  and  to  which  the  words  "  said  Act "  refer. 


m.    INSECTS  AND  INSECTICIDES. 

An  Act  To  prohibit  importation  or  interstate  transportation  of  insect 
pests,  and  the  use  of  the  United  States  mails  for  that  purpose. 

[Act  of  March  3, 1905,  ch,  1501,  33  Stat,  L.  1269,] 

[Sec.  1.]  [Importation  or  interstate  transportation  of  insect  pests  pro- 
hibited.] That  no  railroad,  steamboat,  express,  stage,  or  other  transporta- 
tion company  shall  knowingly  transport  from  one  State  or  Territory  into 
any  other  State  or  Territory,  or  from  the  District  of  Columbia  into  a  State 
or  Territory,  or  from  a  State  or  Territory  into  the  District  of  Columbia, 
or  from  a  foreign  country  into  the  United  States,  the  gypsy  moth,  brown- 
tail  moth,  leopard  moth,  plum  curculio,  hop  plant-louse,  boll  weevil,  or  any 
of  them  in  a  live  state,  or  other  insect  in  a  live  state  which  is  notoriously 
injurious  to  cultivated  crops,  including  vegetables,  field  crops,  bush  fruits, 
orchard  trees,  forest  trees,  or  shade  trees ;  or  the  eggs,  pupae,  or  larvce  of 
any  insect  injurious  as  aforesaid,  except  when  shipped  for  scientific  pur- 
poses under  the  regulations  hereinafter  provided  for ;  nor  shall  any  person 
remove  from  one  State  or  Territory  into  another  State  or  Territory,  or 
from  a  foreign  country  into  the  United  States,  or  from  a  State  or  Territory 
into  the  District  of  Columbia,  or  from  the  District  of  Columbia  into  any 
State  or  Territory,  except  for  scientific  purposes  under  the  regulations 
hereinafter  provided  for,  the  gypsy  moth,  brown-tail  moth,  leopard  moth, 
plum  curculio,  hop  plant-louse,  boll  weevil,  or  any  of  them  in  a  live  state, 
or  other  insect  in  a  live  state  which  is  notoriously  injurious  to  cultivated 
crops,  including  vegetables,  field  crops,  bush  fruits,  orchard  trees,  forest 
trees,  or  shade  trees;  or  the  eggs,  pupae,  or  larvce  of  any  insect  injurious 
as  aforesaid.      [33  Stat.  L.  1269.] 

Seo.  2.  [Sending  insect  pests  by  mail  prohibited.]  That  any  letter, 
parcel,  box,  or  other  package  containing  the  gypsy  moth,  brown-tail  moth, 
leopard  moth,  plum  curculio,  hop  plant-louse,  boll  weevil,  or  any  of  them 
in  a  live  state,  or  other  insect  in  a  live  state  which  is  notoriously  injurious 
to  cultivated  crops,  including  vegetables,  field  crops,  bush  fruits,  orchard 
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trees,  forest  trees,  or  shade  trees,  or  any  letter,  parcel,  box,  or  package  which 
contains  the  eggs,  pupae,  or  larvee  of  any  insect  injurious  as  aforesaid, 
whether  sealed  as  first-class  matter  or  not,  is  hereby  declared  to  be  non- 
mailable matter,  except  when  mailed  for  scientific  purposes  under  the 
regulations  hereinafter  provided  for,  and  shall  not  be  conveyed  in  the 
mails,  nor  delivered  from  any  post-office,  nor  by  any  letter  carrier,  except 
when  mailed  for  scientific  purposes  under  the  regulations  hereinafter  pro- 
vided for;  and  any  person  who  shall  knowingly  deposit,  or  cause  to  be 
deposited,  for  mailing  or  delivery,  anything  declared  by  this  section  to  be 
nonmailable  matter,  or  cause  the  same  to  be  taken  from  the  mails  for 
tJie  purpose  of  retaining,  circulating,  or  disposing  of,  or  of  aiding  in  the 
retention,  circulation,  or  disposition  of  the  same  shall,  for  each  and  every 
offense,  be  fined,  upon  conviction  thereof,  not  more  than  five  thousand 
dollars  or  imprisoned  at  hard  labor  not  more  than  five  years,  or  both, 
at  the  discretion  of  the  court:  Provided,  That  nothing  in  this  Act  shall 
authorize  any  person  to  open  any  letter  or  sealed  matter  of  the  first-class 
not  addressed  to  himself.      [33  Stat,  L,  1270.] 

Sec.  3.  [Regulations  for  shipment.]  That  it  shall  be  the  duty  of  the 
Secretary  of  Agriculture,  and  he  is  hereby  authorized  and  directed  to 
prepare  and  promulgate  rules  and  regulations  under  which  the  insects 
covered  by  sections  one  and  two  of  this  Act  may  be  mailed,  shipped,  trans- 
ported, delivered,  and  removed,  for  scientific  purposes,  from  one  State  or 
Territory  into  another  State  or  Territory,  or  from  the  District  of  Columbia 
into  a  State  or  Territory,  or  from  a  State  or  Territory  into  the  District 
of  Columbia,  and  any  insects  covered  by  sections  one  and  two  of  this  Act 
may  be  so  mailed,  shipped,  transported,  delivered,  and  removed,  for 
scientific  purposes,  under  the  rules  and  regulations  of  the  Secretary  of 
Agriculture:  Provided,  That  the  rules  and  regulations  of  the  Secretary 
of  Agriculture,  in  so  far  as  they  affect  the  method  of  mailing  insects,  shall 
be  approved  by  the  Postmaster-General,  and  nothing  in  this  Act  shall  be 
construed  to  prevent  any  State  from  making  and  enforcing  laws  in  further- 
ance of  the  purposes  of  this  Act,  prohibiting  or  regulating  the  admission 
into  that  State  of  insects  from  a  foreign  country.      [33  Stat.  L.  1270.] 

Sec.  4.  [Penalties  for  violation  of  act.]  That  any  person,  company, 
or  corporation  who  shall  knowingly  violate  the  provisions  of  section  one 
of  this  Act  shall,  for  each  offense,  be  fined,  upon  conviction  thereof,  not 
more  than  five  thousand  dollars  or  imprisoned  at  hard  labor  not  more  than 
five  years,  or  both,  at  the  discretion  of  the  court.      [33  Stat.  L,  1270,] 


An  Act  For  preventing  the  manufacture,  sale,  or  transportation  of  adul- 
terated or  misbranded  Paris  greens,  lead  arsenates,  and  other  insect- 
'   icides,  and  also  fungicides,  and  for  regulating  traffic  therein  and 
for  other  purposes. 

[Act  of  April  26,  1910,  ch.  191,  36  Stat.  L.  331,] 

[Sec.  1.]  [Manufacture  of  adulterated  or  misbranded  articles  unlaw- 
ful—  punishment  for.]      That  it  shall  be  unlawful  for  any  person  to 
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manufacture  within  any  Territory  or  the.  District  of  Columbia  any  insecti- 
cide, Paris  green,  lead  arsenate,  or  fungicide  which  is  adulterated  or  mis- 
branded  within  the  meaning  of  this  Act ;  and  any  person  who  shall  violate 
any  of  the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof,  be  fined  not  to  exceed  two  hundred  dollars 
for  the  first  offense,  and  upon  conviction  for  each  subsequent  offense  be 
fined  not  to  exceed  three  hundred  dollars,  or  sentenced  to  imprisonment 
for  not  to  exceed  one  year,  or  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court.      [36  Stat.  L.  331.] 


Food  and  Drugs  Act  contrasted. —  In 
United  States  v.  Thirty  Dozen  Packages  of 
Koach  Food,  (D.  C.  Md.  1913)  202  Fed. 
271,  the  court  contrasting  this  act  with 
the  Food  and  Drugs  Act,  enacted  June  30, 
1906,  ch.  3915  (see  Food  and  Drugs),  said: 
*'The  Insecticide  Act  contains  14  sections; 
the  Food  and  Drugs  Act,  13.  The  Insecti- 
cide Act  contains  a  section  providing  that 
it  shall  he  referred  to  as  the  Insed^icide 
Act  of  1910.  There  is  no  similar  provision 
in  the  Food  and  Drugs  Act.  Otherwise  the 
two  enactments  contain  the  same  number 


of  sections,  in  precisely  the  same  order, 
and  in  very  large  part  in  precisely  the 
same  words.  Obviouslv  the  draftsman  of 
the  Insecticide  Act  took  the  Food  and 
Drugs  Act  and  copied  it  literally,  ex- 
cept where  alterations  were  necessary 
in  order  to  adapt  it  to  the  purpose  in  view, 
or  where  he  wished  to  make  a  definite 
change  in  a  particular  provision.  From 
the  changes  which  were  so  made,  it  is  pos- 
sible to  gather  something  of  the  purpose 
of  some  of  the  new  provisions  in  the  later 
act." 


Seo.  2.  [Shipment  in  interstate  or  foreign  commerce  prohibited  —  pun- 
ishment for  shipping,  delivery,  etc. —  articles  made  for  foreign  pur- 
chasers.] That  the  introduction  into  any  State  or  Territory  or  the  District 
of  Columbia  from  any  other  State  or  Territory  or  the  District  of  Columbia, 
or  from  any  foreign  country,  or  shipment  to  any  foreign  country,  of  any 
insecticide,  or  Paris  green,  or  lead  arsenate,  or  fungicide  which  is  adulter- 
ated or  misbranded  within  the  meaning  of  this  Act  is  hereby  prohibited ; 
and  any  person  who  shall  ship  or  deliver  for  shipment  from  any  State  or 
Territory  or  the  District  of  Columbia  to  any  other  State  or  Territory  or 
the  District  of  Columbia,  or  to  a  foreign  country,  or  who  shall  receive  in 
any  State  or  Territory  or  the  District  of  Columbia  from  any  other  State 
or  Territory  or  the  District  of  Columbia,  or  foreign  country,  and  having 
so  received,  shall  deliver,  in  original  unbroken  packages,  for  pay  or  other- 
wise, or  offer  to  deliver,  to  any  other  person,  any  such  article  so  adulterated 
or  misbranded  within  the  meaning  of  this  Act,  or  any  person  who  shall 
sell  or  offer  for  sale  in  the  District  of  Columbia  or  any  Territory  of  the 
United  States  any  such  adulterated  or  misbranded  insecticide,  or  Paris 
green,  or  lead  arsenate,  or  fungicide,  or  export  or  offer  to  export  the  same 
to  any  foreign  country,  shall  be  guilty  of  a  misdemeanor,  and  for  such 
offense  be  fined  not  exceeding  two  hundred  dollars  for  the  first  offense,  and 
upon  conviction  for  each  subsequent  offense  not  exceeding  three  hundred 
dollars,  or  be  imprisoned  not  exceeding  one  year,  or  both,  in  the  discretion 
of  the  court:  Provided,  That  no  article  shall  be  deemed  misbranded  or 
adulterated  within  the  provisions  of  this  Act  when  intended  for  export  to 
any  foreign  country  and  prepared  or  packed  according  to  the  specifications 
or  directions  of  the  foreign  purchaser ;  but  if  said  articles  shall  be  in  fact 
sold  or  offered  for  sale  for  domestic  use  or  consumption,  then  this  proviso 
shall  not  exempt  said  article  from  the  operation  of  any  of  the  other  pro- 
visions of  this  Act.      [3€  Stat.  L.  331.] 

"  IntToduction.'* — The  statute  does  not  though  the  shipment  was  hy  a  route 
OGTer  a  shipment  of  goods  from  one  point  through  other  states.  United  States  v. 
to  ^«^*fci»<w  point  in  the  same  state  al-      Powers- Weightman-Rosengarten  Ca,  ( S.  D. 
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N.  Y.  1913)  211  Fed.  169,  wherein  the 
court  said:  "As  I  read  the  statute,  'in- 
troduction '  means  a  bringing  into  another 
stute  of  the  prohibited  article  in  such  a 
way  as  that  it  may  become  a  part  of  the 
general  property  within,  that  state.  Mere 
passing  of  the  goods  through  other  states 
en  route  to  the  state  of  destination  does 
not  make  them  part  of  the  general  prop- 
erty of  those  states." 


Pleading  f nadvleBt  Intent. —  Absence  of 
fraudulent  intent  on  the  part  of  the 
shipper  is  not  a  defense  to  proceedings 
under  this  act,  therefore  an  allegation, 
that  the  misbranding  words  were  intended 
to  convey  a  false  meaning  is  immaterial. 
United  States  v.  Two  Cases  of  Chloro- 
Naptholeum  Disinfectant,  (D.  C.  Md., 
1914),  217  Fed.  477. 


Seo.  3.  [Uniform  regulations  to  be  made  for  examinations,  etc.]  That 
the  Secretary  of  the  Treasury,  the  Secretary  of  Agriculture,  and  the  Secre- 
tary of  Commerce  and  Labor  shall  make  uniform  rules  and  regulations  for 
carrying  out  the  provisions  of  this  Act,  including  the  collection  and  exam- 
ination of  specimens  of  insecticides,  Paris  greens,  lead  arsenates,  and  fungi- 
cides manufactured  or  offered  for  sale  in  the  District  of  Columbia  or  in 
any  Territory  of  the  United  States,  or  which  shall  be  offered  for  sale  in 
unbroken  packages  in  any  State  other  than  that  in  which  they  shall  have 
been  respectively  manufactured  or  produced,  or  which  shall  be  received 
from  any  foreign  country  or  intended  for  shipment  to  any  foreign  country, 
or  which  may  be  submitted  for  examination  by  the  director  of  the  experi- 
ment station  of  any  State,  Territory,  or  the  District  of  Columbia  (acting 
under  the  direction  of  the  Secretary  of  Agriculture),  or  at  any  domestic 
or  foreign  port  through  which  such  product  is  offered  for  interstate  com- 
merce, or  for  export  or  import  between  the  United  States  and  any  foreign 
port  or  country.    [36  Stat.  L.  331.] 

Sec.  4.  [Examination  by  department  of  agriculture  —  notice  if  adul- 
terated, etc. —  hearings,  etc. —  publication.]  That  the  examination  of 
specimens  of  insecticides,  Paris  greens,  lead  arsenates,  and  fungicides  shall 
be  made  in  the  Department  of  Agriculture,  by  such  existing  bureau  or 
bureaus  as  may  be  directed  by  the  Secretary,  for  the  purpose  of  determine 
ing  from  such  examination  whether  such  articles  are  adulterated  or  mis- 
branded  within  the  meaning  of  this  Act;  and  if  it  shall  appear  from  any 
such  examination  that  any  of  such  specimens  are  adulterated  or  mis- 
branded  within  the  meaning  of  this  Act,  the  Secretary  of  Agriculture 
shall  cause  notice  thereof  to  be  given  to  the  party  from  whom  such  sample 
was  obtained.  Any  party  so  notified  shall  be  given  an  opportunity  to  be 
heard,  under  such  rules  and  regulations  as  may  be  prescribed  as  aforesaid^ 
and  if  it  appears  that  any  of  the  provisions  of  this  Act  have  been  violated 
by  such  party,  then  the  Secretary  of  Agriculture  shall  at  once  certify  the 
facts  to  the  proper  United  States  district  attorney,  with  a  copy  of  the 
results  of  the  analysis  or  the  examination  of  such  article  duly  authenticated 
by  the  analyst  or  officer  making  such  examination,  under  the  oath  of  such 
officer.  After  judgment  of  the  court,  notice  shall  be  given  by  publication 
in  such  manner  as  may  be  prescribed  by  the  rules  and  regulations  aforesaid. 
[36  Stat  L,  332.] 

Sec.  5.  [Prosecutions  for  violations.]     That  it  shall  be  the  duty  of 

each  district  attorney  to  whom  the  Secretary  of  Agriculture  shall  report 
any  violation  of  this  Act,  or  to  whom  any  director  of  experiment  station 
or  agent  of  any  State,  Territory,  or  the  District  of  Columbia,  under 
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authority  of  the  Secretary  of  Agriculture,  shall  present  satisfactory  evi- 
dences of  any  such  violation,  to  cause  appropriate  proceedings  to  be  com- 
menced and  prosecuted  in  the  proper  courts  of  the  United  States,  without 
delay,  for  the  enforcement  of  the  penalties  as  in  such  case  herein  provided. 
[36  Stat.  L.  332.] 

Sec.  6.  [Deflmtions.]  That  the  term  "  insecticide  "  as  used  in  this 
Act  shall  include  any  substance  or  mixture  of  substances  intended  to  be 
used  for  preventing,  destroying,  repelling,  or  mitigating  any  insects  which 
may  infest  vegetation,  man  or  other  animals,  or  households,  or  be  present 
in  any  environment  whatsoever.  The  term  **  Paris  green  "  as  used  in 
this  Act  shall  include  the  product  sold  in  commerce  as  Paris  green  and 
chemically  known  as  the  aceto-arsenite  of  copper.  The  term  **  lead 
arsenate  "  as  used  in  this  Act  shall  include  the  product  or  products  sold 
in  commerce  as  lead  arsenate  and  consisting  chemically  of  products  derived 
from  arsenic  acid  (HgAsOi)  by  replacing  one  or  more  hydrogen  atoms  by 
lead.  That  the  term  **  fungicide  "  as  used  in  this  Act  shall  include  any 
substance  or  mixture  of  substances  intended  to  be  used  for  preventing, 
destroying,  repelling,  or  mitigating  any  and  all  fungi  that  may  infest 
vegetation  or  be  present  in  any  environment  whatsoever.    [36  Stat.  L,  333.] 

Sec.  7.  [Adulterated  articles.]  That  for  the  purpose  of  this  Act  an 
article  shall  be  deemed  to  be  adulterated  — 

In  the  case  of  Paris  green :  First,  if  it  does  not  contain  at  least  fifty  per 
centum  of  arsenious  oxide;  second,  if  it  contains  arsenic  in  water-soluble 
forms  equivalent  to  more  than  three  and  one-half  per  centum  of  arsenious 
oxide ;  third,  if  any  substance  has  been  mixed  and  packed  with  it  so  as  to 
reduce  or  lower  or  injuriously  affect  its  quality  or  strength. 

In  the  case  of  lead  arsenate :  First,  if  it  contains  more  than  fifty  per 
centum  of  water ;  second,  if  it  contains  total  arsenic  equivalent  to  less  than 
twelve  and  one-half  per  centum  of  arsenic  oxid  (ASjOr)  ;  third,  if  it  con- 
tains arsenic  in  water-soluble  forms  equivalent  to  more  than  seventy-five 
one-hundredths  per  centum  of  arsenic  oxid  (AS2O5) ;  fourth,  if  any  sub- 
stances have  been  mixed  and  packed  with  it  so  as  to  reduce,  lower,  or 
injuriously  affect  its  quality  or  strength :  Provided,  however,  That  extra 
water  may  be  added  to  lead  arsenate  (as  described  in  this  paragraph)  if 
the  resulting  mixture  is  labeled  lead  arsenate  and  water,  the  percentage  of 
extra  water  being  plainly  and  correctly  stated  on  the  label. 

In  the  case  of  insecticides  or  fungicides,  other  than  Paris  green  and  lead 
arsenate :  First,  if  its  strength  or  purity  fall  below  the  professed  standard 
or  quality  under  which  it  is  sold ;  second,  if  any  substance  has  been  sub- 
stituted wholly  or  in  part  for  the  article ;  third,  if  any  valuable  constituent 
of  the  article  has  been  wholly  or  in  part  abstracted ;  fourth,  if  it  is  intended 
for  use  on  vegetation  and  shall  contain  any  substance  or  substances  which, 
although  preventing,  destroying,  repelling,  or  mitigating  insects,  shall  be 
injurious  to  such  vegetation  when  used.      [36  Stat.  L.  332.] 

Sec.  8.  [Misbranded  articles  —  application  of  term  —  misleading  state- 
ments —  statements  required  —  inert  ingredients.]  That  the  term  ''  mis- 
branded  "  as  used  herein  shall  apply  to  all  insecticides,  Paris  greens,  lead 
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arsenates,  or  fungicides,  or  articles  which  enter  into  the  composition  of 
insecticides  or  fungicides,  the  package  or  label  of  which  shall  bear  any 
statement,  design,  or  device  regarding  such  article  or  the  ingredients  or 
substances  contained  therein  which  shall  be  false  or  misleading  in  any 
particular,  and  to  all  insecticides,  Paris  greens,  lead  arsenates,  or  fungicides 
which  are  falsely  branded  as  to  the  State,  Territory,  or  country  in  which 
they  are  manufactured  or  produced. 

That  for  the  purpose  of  this  Act  an  article  shall  be  deemed  to  be  mis- 
branded  — 

In  the  case  of  insecticides,  Paris  greens,  lead  arsenates,  and  fungicides : 
First,  if  it  be  an  imitation  or  offered  for  sale  under  the  name  of  another 
article ;  second,  if  it  be  labeled  or  branded  so  as  to  deceive  or  mislead  the 
purchaser,  or  if  the  contents  of  the  package  as  originally  put  up  shall  have 
been  removed  in  whole  or  in  part  and  other  contents  shall  have  been  placed 
in  such  package;  third,  if  in  package  form,  and  the  contents  are  stated  in 
terms  of  weight  or  measure,  they  are  not  plainly  and  correctly  stated  on 
the  outside  of  the  package. 

In  the  case  of  insecticides  (other  than  Paris  greens  and  lead  arsenates) 
and  fungicides :  First,  if  it  contains  arsenic  in  any  of  its  combinations  or 
in  the  elemental  form  and  the  total  amount  of  arsenic  present  (expressed 
as  per  centum  of  metallic  arsenic)  is  not  stated  on  the  label ;  second,  if  it 
contains  arsenic  in  any  of  its  combinations  or  in  the  elemental  form  and 
the  amount  of  arsenic  in  water-soluble  forms  (expressed  as  per  centum  of 
metallic  arsenic)  is  not  stated  on  the  label;  third,  if  it  consists  partially  or 
completely  of  an  inert  substance  or  substances  which  do  not  prevent, 
destroy,  repel,  or  mitigate  insects' or  fungi  and  does  not  have  the  names 
and  percentage  amounts  of  each  and  every  one  of  such  inert  ingredients 
plainly  and  correctly  stated  on  the  label :  Provided,  however,  That  in  lieu 
of  naming  and  stating  the  percentage  amount  of  each  and  every  inert 
ingredient  the  producer  may  at  his  discretion  state  plainly  upon  the  label 
the  correct  names  and  percentage  amounts  of  each  and  every  ingredient 
of  the  insecticide  or  fungicide  having  insecticidal  or  fungicidal  properties, 
and  make  no  mention  of  the  inert  ingredients,  except  in  so  far  as  to  state 
the  total  percentage  of  inert  ingredients  present.      [36  Stat.  L.  333.] 


Misbranding. — ^A  manufacturer  may  not 
give  to  his  product  a  name  which  indi- 
cates the  presence  in  it  in  subfltantial 
quantities  of  a  constituent  when  such  is 
not  the  fact.  Thus  where  a  manufacturer 
put  out  an  insecticide  product  labeled  "  Sul- 
pho-napthol"  and  the  article  did  not  con- 
tain any  appreciable  quantity  of  sulphur 
or  any  sulphur  derivative,  the  court  held 
that  the  product  was  misbranded,  and  that 
a  decree  of  condemnation  must  be  entered. 
Likewise  where  the  same  article  was  la- 
beled *'  Water  7%,  Insecticide  93%  "  and 
the  product  seized  contained  over  10%  of 
water,  the  same  rule  was  applied.  United 
States  t*.  Two  Cases  of  Sulpho-Napthol, 
(D.  C.  Md.  1914)  213  Fed.  619. 

An  "  inert "  substance  as  used  in  this  sec- 
tion may  include  something  which  con- 
tributed to  the  effectiveness  of  insecticides, 
that  is  something  which  serves  a  useful 
purpose.     United  States  v.  Thirty  Dozen 


Packages  of  Roach  Food,  (D.  C.  Md.  1913) 
202  Fed.  271,  wherein  the  court  said: 
"  The  claimant  says  that  an  inert  sub- 
stance within  the  meaning  of  the  act  la 
something  which  does  not  contribute  to 
the  effectiveness  of  insecticides  —  that  is, 
something  which  serves  no  useful  purpose 
therein.  An  insecticide  containing  such  a 
substance,  when  compared  volume  for  vol- 
ume with  another  which  did  not,  would 
be  of  inferior  quality  or  strength.  If  the 
framer  of  the  act  had  intended  by  the 
clause  now  under  consideration  to  do  noth- 
ing more  than  prevent  the  introduction  of 
such  valueless  substances  into  insecticides, 
he  had  apt  language  before  him  in  the 
model  which  he  was  usins. 

"  Section  7  of  the  Food  and  Drugs  Act 
declares  that  a  food  shall  be  deemed  to  be 
adulterated  if  anv  substance  has  been 
mixed  and  packed  with  it,  so  as  to  reduce 
or  lower  or  injuriously  affect  its  quality 
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or  strength.  Such  a  proviBion  would 
apparently  acoomplish  all  that  the  claim- 
ant says  was  intended  to  be  accomplished 
by  the  clause  the  construction  of  which  is 
now  in  controversy.  The  lawmakers  did 
not  think  it  would  in  the  case  of  insecti- 
cides, other  than  paris  green  and  lead 
arsenates.  They  do  provide  in  section  7 
of  the  Insecticide  Act  that  a  Paris  green 
or  a  lead  arsenate  shall  be  deemed  to  be 
adulterated  if  any  substance  has  been 
mixed  and  packed  with  it,  so  as  to  reduce 
or  lower  or  injuriously  affect  its  quality 
or  strength.  They  do  not  miUce  sudi  pro- 
vision with  reference  to  insecticides  other 
than  Paris  green  and  lead  arsenates.  On 
the  other  hand,  they  do  not  make  appli- 
cable to  the  two  latter  any  such  clause  as 
that  now  under  discussion. 

"  The  lawmakers  did  not  think  it  expedi- 
ent or  possible  to  say  that  any  substance 
which,  when  mixed  and  packed  with  an 
insecticide,  reduced  or  lowered  its  strength, 
was  an  adulterant.  The  explanation  why 
it  was  not  expedient  or  possible  so  to  say 
is  given  by  the  claimant  itself.  In  many 
insecticides,  other  than  Paris  green  and 
lead  arsenates,  substances  which  do  reduce 
and  lower  their  strength  are  absolutely 
necessary,  in  order  that  thev  may  effec- 
tively do  the  work  for  which  they  are 
intended.  Such  substances  could  not  be 
declared  adulterants.  Tlie  problem  is 
solved  bv  requiring  the  shipper  of  such 
insecticides  to  tell  the  kinds  and  quantities 
of  the  substances  therein  contained  which 
do  not  themselves  prevent,  destroy,  repel, 
or  mitigate  insects.  From  the  standpoint 
of  the  honest  purchaser  and  shipper,  there 
could  be  only  one  objection  to  this  legis- 
lation.    In  some  circumstances  it  might 


result  in  the  revelation  of  a  trade  secret. 
This  objection  was  obviously  taken  into 
consideration  by  Congress,  ror  the  pur- 
pose of  rendering  such  disclosures  less 
probable  or  frequent.  Congress  gives  the 
shipper  an  alternative.  He  may,  if  he  will, 
instead  of  stating  the  kinds  and  propor- 
tions of  inert  substances  so  defined,  confine 
himself  to  telling  the  total  percentage  of 
all  such  substances  in  his  preparation; 
but,  if  he  does,  he  must  tell  the  specific 
kinds  and  proportions  of  the  active  poisons 
or  repellents.  It  may  be  that  in  some 
cases  to  do  one  or  the  other  will  give  valu- 
able information  as  to  trade  secrets. 
Claimant  says  that  in  its  case  such  will  be 
the  result  of  the  enforcement  upon  it  of 
the  construction  for  which  the  government 
contends.  Such  arguments  may  well  be 
addressed  to  Congress.  They  may,  where 
it  does  not  appear  that  the  intention  of 
Congress  has  been  called  to  them,  affect 
the  construction  which  the  courts  may  put 
upon  the  general  language  of  an  act.  In 
this  case,  however,  the  clause  in  contro- 
versy itself  shows  that  Congress  had  actu- 
ally considered  the  extent  to  which  it 
would  go  in  compelling  disclosures  which 
might  result  in  the  revelation  of  trade 
secrets.  Under  its  power  to  regulate  com- 
merce among  the  states,  Congress  had 
power  to  do  what  the  government  says  it 
sought  to  do,  and  which  I  think  it  did  do." 
Misbranding  as  affected  by  extent  of  de- 
ception.—It  is  no  defense  to  a  violation 
of  this  act  Uiat  a  name,  deceptive  in  itself, 
deceives  only  a  few  purchasers.  United 
States  V,  Two  Cases  of  Chloro-Naptholeum 
Disinfectant,  (D.  C.  Md.,  1914)  217  Fed.  * 
477. 


Seo.  9.  [Dealers  —  protection  of  gnaranty  by  manufacturer,  etc. — lia- 
bility of  guarantor.]  That  no  dealer  shall  be  prosecuted  under  the  pro- 
visions of  this  Act  when  he  can  establish  a  guaranty  signed  by  the  whole- 
saler, jobber,  manufacturer,  or  other  party  residing  in  the  United  States, 
from  whom  he  purchased  such  articles,  to  the  effect  that  the  same  is  not 
adulterated  or  misbranded  within  the  meaning  of  this  Act,  designating  it. 
Said  guaranty,  to  afford  protection,  shall  contain  the  name  and  address  of 
the  party  or  parties  making  the  sale  of  such  articles  to  such  dealer,  and  in 
such  case  said  party  or  parties  shall  be  amenable  to  the  prosecutions,  fines, 
and  other  penalties  which  would  attach  in  due  course  to  the  dealer  under 
the  provisions  of  this  Act.      [36  Stat.  L,  334,] 

Seo.  10.  [Original  packages  —  seizure  for  transporting,  etc.,  in  inter- 
state and  foreign  commerce  —  disposal  of  seized  articles  —  conditional 
delivery  to  owner  —  procedure.]  That  any  insecticide,  Paris  green,  lead 
arsenate,  or  fungicide  that  is  adulterated  or  misbranded  within  the  mean- 
ing of  this  Act  and  is  being  transported  from  one  State,  Territory,  or 
District,  to  another  for  sale,  or,  having  been  transported,  remains  unloaded, 
unsold,  or  in  original  unbroken  paekagres,  or  if  it  be  sold  or  offered  for 
sale  in  the  District  of  Columbia  or  any  Territory  of  the  United  States,  or 
1  F.  S.  A.— 15 
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if  it  be  imported  from  a  foreign  country  for  sale,  shall  be  liable  to  be  pro- 
ceeded against  in  any  district  court  of  the  United  States  within  the  district 
wherein  the  same  is  found  and  seized  for  confiscation  by  a  process  of  libel 
for  condemnation. 

And  if  such  article  is  condemned  as  being  adulterated  or  misbranded, 
within  the  meaning  of  this  Act,  the  same  shall  be  disposed  of  by  destruction 
or  sale  as  the  said  court  may  direct,  and  the  proceeds  thereof,  if  sold,  less 
the  legal  costs  and  charges,  shall  be  paid  into  the  Treasury  of  the  United 
States,  but  such  goods  shall  not  be  sold  in  any  jurisdiction  contrary  to  the 
provisions  of  this  Act  or  the  laws  of  that  jurisdiction :  Provided,  however, 
That  upon  the  payment  of  the  costs  of  such  libel  proceedings  and  the 
execution  and  delivery  of  a  good  and  suiBcient  bond  to  the  effect  that  such 
articles  shall  not  be  sold  or  otherwise  disposed  of  contrary  to  the  provisions 
of  this  Act  or  the  laws  of  any  State,  Territory,  or  District,  the  court  may 
by  order  direct  that  such  articles  be  delivered  to  the  owner  thereof.  The 
proceedings  of  such  libel  cases  shall  conform,  as  near  as  may  be,  to  the  pro- 
ceedings in  admiralty,  except  that  either  party  may  demand  trial  by  jury 
of  any  issue  of  fact  joined  in  any  such  case,  and  all  such  proceedings  shall 
be  at  the  suit  of  and  in  the  name  of  the  United  States.     [36  Stat,  L,  334.] 

Sec.  11.  [Imported  articles  —  examination  of  samples  —  exdiuion  if 
adulterated,  etc. —  destruction,  etc. —  provisional  delivery  to  consignee.] 

That  the  Secretary  of  the  Treasury  shall  deliver  to  the  Secretary  of  Agri- 
culture, upon  his  request,  from  time  to  time,  samples  of  insecticides,  Paris 
greens,  lead  arsenates,  and  fungicides  which  are  being  imported  into  the 
United  States  or  offered  for  import,  giving  notice  thereof  to  the  owner  or 
consignee,  who  may  appear  before  the  Secretary  of  Agriculture  and  have 
^  the  right  to  introduce  testimony ;  and  if  it  appear  from  the  examination  of 
such  samples  that  any  insecticide,  or  Paris  green,  or  lead  arsenate,  or  fungi- 
cide offered  to  be  imported  into  the  United  States  is  adulterated  or  mis- 
branded  within  the  meaning  of  this  Act,  or  is  otherwise  dangerous  to  the 
health  of  the  people  of  the  United  States,  or  is  of  a  kind  forbidden  entry 
into  or  forbidden  to  be  sold  or  restricted  in  sale  in  the  country  in  which 
it  is  made  or  from  which  it  is  exported,  or  is  otherwise  falsely  labeled  in 
any  respect,  the  said  article  shall  be  refused  admission,  and  the  Secretary 
of  the  Treasury  shall  refuse  delivery  to  the  consignee  and  shall  cause  the 
destruction  or  [of]  any  goods  refused  delivery  which  shall  not  be  exported 
by  the  consignee  within  three  months  from  the  date  of  notice  of  such 
refusal  under  such  regulations  as  the  Secretary  of  the  Treasury  may  pre- 
scribe :  Provided,  That  the  Secretary  of  the  Treasury  may  deliver  to  the 
consignee  such  goods  pending  examination  and  decision  in  the  matter  cm 
execution  of  a  penal  bond  for  the  amount  of  the  full  invoice  value  of  such 
goods,  together  with  the  duty  thereon,  and  on  refusal  to  return  such  goods 
for  any  cause  to  the  custody  of  the  Secretary  of  the  Treasury,  when 
demanded,  for  the  purpose  of  excluding  them  from  the  country,  or  for  any 
other  purpose,  said  consignee  shall  forfeit  the  full  amount  of  the  bond: 
And  provided  further,  That  all  charges  for  storage,  cartage,  and  labor  otl 
goods  which  are  refused  admission  or  delivery  shall  be  paid  by  the  owner 
or  consignee,  and  in  default  of  such  payment  shall  constitute  a  lien  against 
any  future  importation  made  by  such  owner  or  consignee.  [36  Stat. 
L.  334.\ 
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Sec.  12.  [Oonstraction  of  terms,  etc.,  used.]  That  the  term  '*  Terri- 
tory," as  used  in  this  Act,  shall  include  the  District  of  Alaska  and  the 
insular  possessions  of  the  United  States.  The  word  **  person/'  as  used 
in  this  Act,  shall  be  construed  to  import  both  the  plural  and  the  singular, 
as  the  ease  demands,  and  shall  include  corporations,  companies,  societies, 
and  associations.  When  construing  and  enforcing  the  provisions  of  this 
Act,  the  act,  omission,  or  failure  of  any  of5ficer,  agent,  or  other  person  acting 
for  or  employed  by  any  corporation,  company,  society,  or  association,  within 
the  scope  of  his  employment  or  office,  shall  in  every  case  be  also  deemed  to 
be  the  act,  omission,  or  failure  of  such  corporation,  company,  society,  or 
association,  as  well  as  that  of  the  other  person.      [36  Stat.  L.  335.] 

Sec.  13.  [Title.]  That  this  Act  shall  be  known  and  referred  to  as 
"  The  insecticide  Act  of  1910.''     [36  Stat.  L.  335.] 

Sec.  14.  [Effect.]  That  this  Act  shall  be  in  force  and  effect  from  and 
after  the  first  day  of  January,  nineteen  hundred  and  eleven.  [36  Stat, 
L.  335.] 


TV.    SEEDS,  PLANTS,  AND  NUBSEBT  STOCK. 

Sec.  527.  [Seeds,  etc.,  to  be  of  best  varieties.]  That  purchase  and 
distribution  of  vegetable,  field,  and  flower  seeds,  plants,  shrubs,  vines, 
bulbs  and  cuttings  shall  be  of  the  freshest  and  best  obtainable  varieties  and 
adapted  to  general  cultivation.      [R.  S.] 

This  section  was  amended  to  read  as  above  by  the  Agricultural  Appropriation  Act 
of  April  25,  1896.     Formerly  this  section  read  as  follows: 

"  Sec.  527.  The  purchase  and  distribution  of  seeds  by  the  Department  of  Agriculture 
shall  be  confined  zo  such  seeds  as  are  rare  and  uncommon  to  the  country,  or  such  as 
can  be  made  more  profitable  by  frequent  changes  from  one  part  of  our  own  country 
to  another;  and  the  purchase  or  propagation  and  distribution  of  trees,  plants,  shrubs, 
vines,  and  cuttings,  shall  be  confined  to  such  as  are  adapted  to  general  cultivation  and 
to  promote  the  general  interests  of  horticulture  and  agriculture  throughout  the  United 
States." 

The  Agricultural  Appropriation  Acts  for  many  years  have  contained  provisions  regu- 
lating the  purchase  of  seeds,  bulbs,  etc.,  and  the  distribution  thereof  by  congressional 
allotment,  and  it  is  questionable  whether  there  is  any  permanency  in  the  legislation  on 
these  subjects.  The  provision  for  the  fiscal  year  ending  June  30,  1916,  is  contained 
in  the  Agricultural  Appropriation  Act  of  March  4,  1915,  ch.  144,  which  further  pro- 
vides, "  That  the  Secretary  of  Agriculture,  after  due  advertisement  and  on  competitive 
bids,  is  authorized  to  award  the  contract  for  the  supplying  of  printed  packets  and 
envelopes  and  the  packeting,  assembling,  and  mailing  of  the  seeds,  bulbs,  shrubs,  vines, 
cuttings,  and  plants,  or  any  part  thereof,  for  a  period  of  not  more  than  five  years  nor 
less  than  one  year,  if  by  such  action  he  can  best  protect  the  interests  of  the  United 
States."     [38  Stat.  L.  1094.1 


ConstTuction  of  Appropriation  Act. — ^The 
Act  making  appropriations  for  the  Depart- 
ment of  Agriculture  for  the  year  ending 
June  30,  1807,  authorized  the  department 
to  pay  $130,000  for  seed  already  put  up  in 
padcages  and  labeled  ready  for  distribu- 
tion. 21  Op.  Atty.-Gen.  372.  See  also 
for  construction  of  Appropriation  Act  of 
March  2,  1895,  21  Op.  Atty.-Gen.  162,  21 
Op.  Atty.-Gen.  55. 

The  appropriation  which  was  made  for 


the  purchase  of  seed  for  the  year  1896  was 
held  to  be  available  for  purchases  made 
under  joint  resolution  S.  K.  43.  21  Op. 
Atty.-Gen.  321. 

Nature  of  seeds  purchasable. —  The  seeds 
purchased  under  the  Appropriation  Act  of 
March  2,  1895,  were  held  to  be  limited  to 
those  described  in  the  above  section  527 
as  it  then  stood.  24  Op.  Atty.-Gen.  162. 
See  also  21  Op.  Atty.-Gen.  55. 
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[Sec.  1.]  [Tests  of  seeds  for  adulterations  —  publication  of  results.] 
•  •  •  For  studying  and  testing  commercial  seeds,  including  the  testing 
of  samples  of  seeds  of  grasses^  clover,  or  alfalfa,  and  lawn-grass  seeds 
secured  in  the  open  market,  and  where  such  samples  are  found  to  be  adul- 
terated or  misbranded  the  results  of  the  tests  shall  be  published,  together 
with  the  names  of  the  persons  by  whom  the  seeds  were  offered  for  sale. 
[38  Stat.  L.  1092.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  19 15,  oh.  144.  The 
Agricultural  Appropriation  Act  of  March  3,  1905,  ch.  1405,  provides  that  "  The  Secre- 
tary [of  Agriculture]  is  hereby  directed  to  obtain  in  the  open  market  samples  of  seeds 
of  grass,  clover,  or  alfalfa,  test  the  same,  and .  if  any  sudi  seeds  are  found  to  be 
adulterated  or  misbranded,  or  any  seeds  of  Canada  blue  grass  (Poa  compressa)  are 
obtained  under  any  other  name  than  Canada  blue  grass  or  Poa  compressa,  to  publish 
the  results  of  the  tests,  together  with  the  names  of  the  persons  by  whom  the  seeds 
were  offered  for  sale."     [33  Stat.  L.  869.] 

Identically  similar  provisions  were  contained  in  the  Acts  of  March  3,  1903,  ch.  1008, 
32  Stat.  L.  1154;  April  23,  1904,  ch.  148cf,  33  Stat.  L.  283.  Somewhat  similar  provisions 
were  contained  in  prior  Acts. 

Constniction  and  constitutionality. — The  publication  of  the  name  of  the  seller  being 

provision  of  the  Act  of  March  3,  1905,  was  only  an  incidental  matter.    Viewed  in  this 

ruled  by  the  Attorney-General  to  be  pri-  light  it  is  not  a  regulation  of  commerce, 

marily  a  measure  for  the  dissemination  of  and  is  constitutional.    (1906)  25  Op.  Atty.- 

useful  information  in  regard  to  seeds,  the  Gen.  553. 


[Sec.  1.]  [Use  of  Potomac  Park  as  testing  grounds.]  That  the  Secre 
tary  of  War  is  authorized  to  grant  permission  to  the  Department  of  Agri- 
culture for  the  temporary  occupation  of  such  area  or  areas  of  Potomac 
Park,  not  exceeding  a  total  of  seventy-five  acres  in  extent,  as  may  not  be 
needed  in  any  one  season  for  the  reclamation  or  park  improvement,  the 
said  areas  to  be  used  by  the  Department  of  Agriculture  as  testing  grounds : 
Provided,  That  nothing  herein  contained  shall  be  construed  to  change  the 
essential  character  of  the  lands  so  used,  which  lands  shall  continue  to  be 
a  public  park,  as  provided  in  the  Act  of  Congress  approved  March  third, 
eighteen  hundred  and  ninety-seven:  And  provided  further,  That  said 
area  or  areas  shall  be  vacated  by  the  Department  of  Agriculture  at  the 
close  of  any  season  upon  the  request  of  the  Secretary  of  War:  And  pro- 
vided further,  That  the  entire  park  shall  remain  under  the  charge  of  the 
Secretary  of  War.      [30  Stat.  L.  1378.] 

The  above  provision  is  from  the  Act  of  March  3,  1899,  ch.  468,  entitled  "An  Act 
relative  to  the  control  of  wharf  property  and  certain  public  spaces  in  the  District  of 
Columbia." 


Joint  Resolution  providing  for  the  printing  annually  of  franks  required 

for  sending  out  seed. 

[Bes.  No.  23  of  May  19,  1902,  32  Stat.  L.  741.] 

[Printing  franks  for  sending  out  seed.]  That  the  Public  Printer  shall 
furnish  to  the  Department  of  Agriculture  such  franks  as  the  Secretary  of 
Agriculture  may  require  for  sending  out  seeds  on  Congressional  orders, 
the  franks  to  have  printed  thereon  the  facsimile  signatures  of  Senators, 
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Representatives,  and  Delegrates,  also  the  names  of  their  respective  States 
or  Territories,  and  the  words  *  *  United  States  Department  of  Apiculture, 
Congressional  Seed  Distribution  '',  or  such  other  printed  matter  as  the 
Secretary  of  Agriculture  may  direct ;  the  franks  to  be  of  such  size  and  style 
as  may  be  prescribed  by  the  Secretary  of  Agriculture ;  the  expense  of  print- 
ing the  said  franks  to  be  charged  to  the  allotment  for  printing  and  binding 
for  the  two  Houses  of  Congress.     [32  Stat.  L.  741.] 


An  Act  To  regulate  foreign  commerce  by  prohibiting  the  admission  into 
the  United  States  of  certain  adulterated  grain  and  seeds  unfit  for 
seeding  purposes. 

[Act  of  August  24,  1912,  ch,  382,  37  Stat.  L,  506.] 

[Sec.  1.]  [Orain  and  seeds  —  importing  adulterated,  for  seeding,  pro- 
hibited —  regulations  to  prevent.]  That  from  and  after  six  months  after 
the  passage  of  this  Act  the  importation  into  the  United  States  of  seeds  of 
alfalfa,  barley,  Canadian  blue  grass,  Kentucky  blue  grass,  awnless  brome 
grass,  buckwheat,  clover,  field  com,  Kafir  corn,  meadow  fescue,  flax,  millet, 
oats,  orchard  grass,  rape,  redtop,  rye,  sorglmm,  timothy,  and  wheat,  or 
mixtures  of  seeds  containing  any  of  such  seeds  as  one  of  the  principal  com- 
ponent parts,  which  are  adulterated  or  unfit  for  seeding  purposes  under 
the  terms  of  this  Act,  is  hereby  prohibited;  and  the  Secretary  of  the 
Treasury  and  the  Secretary  of  Agriculture  shall,  jointly  or  severally,  make 
such  rules  and  regulations  as  will  prevent  the  importation  of  such  seeds 
into  the  United  States :  Provided,  however.  That  such  seed  may  be  deliv- 
ered to  the  owner  or  consignee  thereof  under  bond,  to  be  recleaned  in 
accordance  with  and  subject  to  such  regulations  as  the  Secretary  of  the 
Treasury  may  prescribe,  and  when  cleaned  to  the  standard  of  purity 
specified  in  this  Act  for  admission  into  the  United  States  such  seed  may  be 
released  to  the  owner  or  consignee  thereof  after  the  screenings  and  other 
refuse  removed  from  such  seed  shall  have  been  disposed  of  in  a  manner 
prescribed  by  the  Secretary  of  Agriculture :  Provided  further,  That  this 
Act  shall  not  apply  to  the  importation  of  barley,  buckwheat,  field  corn, 
Kafir  corn,  sorghum,  flax,  oats,  rye,  or  wheat  not  intended  for  seeding  pur- 
poses, when  shipped  in  bond  through  the  United  States  or  imported  for 
the  purpose  of  manufacture,  but  such  shipment  shall  be  subject  to  pro- 
visions of  the  Act  of  August  fifth,  nineteen  hundred  and  nine.  [37  Stat. 
L.  506,] 

Sec.  2.  [Adulterations.]  That  seed  shall  be  considered  adulterated 
within  the  meaning  of  this  Act  — 

First.  When  seed  of  red  clover  contains  more  than  three  per  centum  by 
weight  of  seed  of  yellow  trefoil,  or  any  other  seed  of  similar  appearance  to 
and  of  lower  market  value  than  seed  of  red  clover. 

Second.  When  seed  of  alfalfa  contains  more  than  three  per  centum  by 
weight  of  seed  of  yellow  trefoil,  burr  clover  and  sweet  clover,  singly  or 

combined. 

Third.  When  any  kind  or  variety  of  the  seeds,  or  any  mixture  described 
in  section  one  of  this  Act,  contains  more  than  five  per  centum  by  weight  of 
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seed  of  another  kind  or  variety  of  lower  market  value  and  of  similar  appear- 
ance :  Provided,  That  the  mixture  of  the  seed  of  white  and  alsike  clover, 
red  and  alsike  clover,  or  alsike  clover  and  timothy,  shall  not  be  deemed  an 
adulteration  under  this  section.      [37  8iai.  L.  307.] 

Sec.  S.  [Unfit  for  seeding.]  That  seed  shall  be  considered  unfit  for 
seeding  purposes  within  the  meaning  of  this  Act  — 

First.  When  any  kind  or  variety  of  clover  or  alfalfa  seed  contains  more 
than  one  seed  of  dodder  to  five  grams  of  elover  or  alfalfa  seed,  respectively. 

Second.  When  any  kind  or  variety  of  the  seeds  or  any  mixture  described 
in  section  one  of  this  Act  contains  more  than  three  per  centum  by  weight 
of  seeds  of  weeds.     [37  Stat  L.  507.] 

Sec.  4.  [Penalty.]  That  any  person  or  persons  who  shall  knowingly 
violate  the  provisions  of  this  Act,  shall  be  deemed  guilty  of  a  njiisdemeanor 
and  shall  pay  a  fine  of  not  exceeding  five  hundred  dollars  and  not  less  than 
two  hundred  dollars:  Provided,  That  any  person  or  persons  who  shall 
knowingly  sell  for  seeding  purposes  seeds  or  grain  which  were  imported 
under  the  provisions  of  this  Act  for  the  purpose  of  manufacture  shall  be 
deemed  guilty  of  a  violation  of  this  Act.     [37  Stat.  L.  507.] 


[Sec.  1.]  [Plants iuid  plant  products  —  terminal  inspection  by  state  — 
packages  of  such  products  mailed  to  persons  in  state  subject  to  inspec- 
tion —  maiidng  of  packages  required  —  penalty  for  violation  —  rules  and 
regulations  —  postmaster  general  to  make.]  •  •  •  That  hereafter 
when  any  State  shall  provide  for  terminal  inspection  of  plants  and  plant 
products,  and  shall  establish  and  maintain,  at  the  sole  expense  of  the  State, 
such  inspection  at  one  or  more  places  therein,  the  proper  ofiScials  of  said 
State  may  submit  to  the  Secretary  of  Agriculture  a  list  of  plants  and  plant 
products  and  the  plant  pests  transmitted  thereby,  that  in  the  opinion  of 
said  oflScials  should  be  subject  to  terminal  inspection  in  order  to  prevent 
the  introduction  or  dissemination  in  said  State  of  pests  injurious  to  agri- 
culture. Upon  his  approval  of  said  list,  in  whole  or  in  part,  the  Secretary 
of  Agriculture  shall  transmit  the  same  to  the  Postmaster  General,  and 
thereafter  all  packages  containing  any  plants  or  plant  products  named  in 
said  approved  lists  shall,  upon  payment  of  postage  therefor,  be  forwarded 
by  the  postmaster  at  the  destination  of  said  package  to  the  proper  State 
official  at  the  nearest  place  where  inspection  is  maintained.  If  the  pilant 
or  plant  products  are  found  upon  inspection  to  be  free  from  injurious 
pests,  or  if  infected  shall  be  disinfected  by  said  official,  they  shall  upon 
payment  of  postage  therefor  be  returned  to  the  postmaster  at  the  place  of 
inspection  to  be  forwarded  to  the  person  to  whom  they  are  addressed ;  but 
if  found  to  be  infected  with  injurious  pests  and  incapable  of  satisfactory 
disinfection  the  State  inspector  shall  so  notify  the  postmaster  at  the  place 
of  inspection,  who  shall  promptly  notify  the  sender  of  said  plants  or  plant 
products  that  they  will  be  returned  to  him  upon  his  request  and  at  his 
expense,  or  in  default  of  such  request  that  they  will  be  turned  over  to  the 
State  authorities  for  destruction. 
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On  and  after  the  passage  and  api^roval  of  this  Act  it  shall  be  unlawful 
for  any  person,  firm,  or  corporation  to  deposit  in  the  United  States  mails 
any  package  ccmtaining  any  plant  or  plant  product  addressed  to  any  place 
within  a  State  maintaining  inspection  thereof  as  herein  defined,  without 
plainly  marking  the  package  so  that  its  contents  may  be  readily  ascertained 
by  an  inspection  of  the  outside  thereof.  Whoever  shall  fail  to  so  mark 
said  packages  shall  be  punished  by  a  fine  of  not  more  than  $100. 

The  Postmaster  General  is  hereby  authorized  and  directed  to  make  all 
needful  rules  and  regulations  for  carrying  out  the  purposes  hereof. 
[38  Stat  L.  1113.] 

The  foregoing  proTisioiiB  are  from  the  Agricultural  Appropriation  Act  of  March  4, 
1915,  ch.  144. 


An  Act  To  regulate  the  importation  of  nursery  stock  and  other  plants 
and  plant  products ;  to  enable  the  Secretary  of  Agriculture  to  estab- 
lish and  maintain  quarantine  districts  for  plant  diseases  and  insect 
pests;  to  permit  and  regulate  the  movement  of  fruits,  plants,  and 
vegetiibles  therefrom,  and  for  other  purposes. 

[Aci  of  August  20, 1912,  ch,  308,  37  Stat,  L.  315.] 

[Sec.  1.]  [Nursery  stock  —  importing  without  permit,  etc.,  unlawful 
—  certificate  of  foreign  inspection  required.]  That  it  shall  be  unlawful 
for  any  person  to  import  or  offer  for  entry  into  the  United  States  any 
nursery  stock  unless  an[d]  until  a  permit  shall  have  been  issued  therefor 
by  the  Secretary  of  Agriculture,  under  such  conditions  and  reflations  as 
the  said  Secretary  of  Agriculture  may  prescribe,  and  unless  such  nursery 
stock  shall  be  accompanied  by  a  certificate  of  inspection,  in  manner  and 
form  a:a  required  by  the  Secretary  of  Agriculture,  of  the  proper  official  of 
the  country  from  which  the  importation  is  made,  to  the  effect  that  the  stock 
has  been  thoroughly  inspected  and  is  believed  to  be  free  from  injurious 
plant  diseases  and  insect  pests :  Provided^  That  the  Secretary  of  Agricul- 
ture shall  issue  the  permit  for  any  particular  importation  of  nursery  stock 
when  the  conditions  and  regulations  as  prescribed  in  this  Act  shall  have 
been  complied  with :  Provided  further,  That  nursery  stock  may  be  imported 
for  experimental  or  scientific  purposes  by  the  Department  of  Agriculture 
upon  such  conditions  and  under  such  regulations  as  the  said  Secretary  of 
Agriculture  may  prescribe:  And  provided  further,  That  nursery  stock 
imported  from  countries  where  no  official  system  of  inspection  for  such 
stock  is  maintained  may  be  admitted  upon  such  conditions  and  under  such 
regulations  as  the  Secretary  of  Agriculture  may  prescribe.  [37  Stat. 
L.  315] 

Sec.  2.  [Notifications  of  arrival  at  port  of  entry  —  forwarding  without 
notification  forbidden  —  inspection  required.]  That  it  shall  be  the  duty 
of  the  Secretary  of  the  Treasury  promptly  to  notify  the  Secretary  of  Agri- 
culture of  the  arrival  of  any  nursery  stock  at  port  of  entry ;  that  the  person 
receiving  such  stock  at  port  of  entry  shall,  immediately  upon  entry  and 
before  such  stock  is  delivered  for  shipment  or  removed  from  the  port  of 
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entry,  advise  the  Secretary  of  Agriculture  or,  at  his  direction,  the  proper 
State,  Territorial,  or  District  official  of  the  State  or  Territory  or  the  Dis- 
trict to  which  such  nursery  stock  is  destined,  or  both,  as  the  Secretary  of 
Agriculture  may  elect,  of  the  name  and  address  of  the  consignee,  the  nature 
and  quantity  of  the  stock  it  is  proposed  to  ship,  and  the  country  and  locality 
where  the  same  was  grown.  That  no  person  shall  ship  or  offer  for  shipment 
from  one  State  or  Territory  or  District  of  the  United  States  into  any  other 
State  or  Territory  or  District,  any  nursery  stock  imported  into  the  United 
States  without  notifying  the  Secretary  of  Agriculture  or,  at  his  direction, 
the  proper  State,  Territorial,  or  District  official  of  the  State  or  Territory 
or  District  to  which  such  nursery  stock  is  destined,  or  both,  as  the  Secre- 
tary of  Agriculture  may  elect,  immediately  upon  the  delivery  of  the  said 
stock  for  shipment,  of  the  name  and  address  of  the  consignee,  of  the  nature 
and  quantity  of  stock  it  is  proposed  to  ship,  and  the  country  and  locality 
where  the  same  was  grown,  unless  and  until  such  imported  stock  has  been 
inspected  by  the  proper  official  of  a  State,  Territory,  or  District  of  the 
United  States.      [37  Stat.  L.  316.] 

Sec.  3.  [Markiiig,  etc.,  required  on  goods  entered.]  That  no  person 
shall  import  or  offer  for  entry  into  the  United  States  any  nursery  stock 
unless  the  case,  box,  package,  crate,  bale,  or  bundle  thereof  shall  be  plainly 
and  correctly  marked  to  show  the  general  nature  and  quantity  of  the  con- 
tents, the  country  and  locality  where  the  same  was  grown,  the  name  and 
address  of  the  shipper,  owner,  or  person  shipping  or  forwarding  the  same, 
and  the  name  and  address  of  the  consignee.      [37  Stat.  L.  316.] 

Seo.  4.  [Marking,  etc.,  required  in  interstate  shipments.]  That  no 
person  shall  ship  or  deliver  for  shipment  from  one  State  or  Territory  or 
District  of  the  United  States  into  any  other  State  or  Territory  or  District 
any  such  imported  nursery  stock  the  case,  box,  package,  crate,  bale,  or 
bundle  whereof  is  not  plainly  marked  so  as  to  show  the  general  nature  and 
quantity  of  the  contents,  the  name  and  address  of  the  consignee,  and  the 
country  and  locality  where  such  stock  was  grown,  unless  and  until  such 
imported  stock  has  been  inspected  by  the  proper  official  of  a  State,  Terri- 
tory, or  District  of  the  United  States.      [37  Stat.  L.  316.] 

Sec.  5.  [Restriction  on  importing  plants,  etc.,  other  than  nursery 
stock.]  That  whenever  the  Secretary  of  Agriculture  shall  determine  that 
the  unrestricted  importation  of  any  plants,  fruits,  vegetables,  roots,  bulbs, 
seeds,  or  other  plant  products  not  included  by  the  term  **  nursery  stock  " 
as  defined  in  section  six  of  this  Act  may  result  in  the  entry  into  the  United 
States  or  any  of  its  Territories  or  Districts  of  injurious  plant  diseases  or 
insect  pests,  he  shall  promulgate  his  determination,  specifying  the  class  of 
plants  and  plant  products  the  importation  of  which  shall  be  restricted  and 
the  country  and  locality  where  they  are  grown,  and  thereafter,  and  until 
such  promulgation  is  withdrawn,  such  plants  and  plant  products  imported 
or  offered  for  import  into  the  United  States  or  any  of  its  Territories  or 
Districts  shall  be  subject  to  all  the  provisions  of  the  foregoing  sections  of 
this  Act:  Provided,  That  before  the  Secretary  of  Agriculture  shall  pro- 
mulgate his  determination  that  the  unrestricted  importation  of  any  plants, 
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fruits,  vegetables,  roots,  bulbs,  seeds,  or  other  plant  products  not  included 
by  the  term  '*  nursery  stock  "  as  defined  in  section  six  of  this  Act  may 
result  in  the  entry  into  the  United  States  or  any  of  its  Territories  or  Dis- 
tricts of  injurious  plant  diseases  or  insect  pests  he  shall,  after  due  notice, 
give  a  public  hearing,  under  such  rules  and  regulations  as  he  shall  pre- 
scribe, at  which  hearing  any  interested  party  may  appear  and  be  heard, 
either  in  person  or  by  attorney.      [37  Stat.  L.  316.] 

Sec.  6.  V*  Nursery  stock  "  —  definition  of  term.]  That  for  the  pur- 
pose of  this  act  the  term  '*  nursery  stock  "  shall  include  all  field-grown 
florists'  stock,  trees,  shrubs,  vines,  cuttings,  grafts,  scions,  buds,  fruit  pits 
and  other  seeds  of  fruit  and  ornamental  trees  or  shrubs,  and  other  plants 
and  plant  products  for  propagation,  except  field,  vegetable,  and  flower 
seeds,  bedding  plants,  and  other  herbaceous  plants,  bulbs,  and  roots. 
[37  Stat.  L.  317.] 

Sec.  7.  [Plant  diseases  and  insect  infestation  —  determination  of  exist- 
ence in  country  or  locality  —  importations  prohibited  after  promnlgation 
of  determination  —  hearings,  etc. —  quarantine  immediately  effective.] 

That  whenever,  in  order  to  prevent  the  introduction  into  the  United  States 
of  any  tree,  plant,  or  fruit  disease  or  of  any  injurious  insect,  new  to  or  not 
theretofore  widely  prevalent  or  distributed  within  and  throughout  the 
United  States,  the  Secretary  of  Agriculture  shall  determine  that  it  is  neces- 
sary to  forbid  the  importation  into  the  United  States  of  any  class  of  nursery 
stock  or  of  any  other  class  of  plants,  fruits,  vegetables,  roots,  bulbs,  seeds, 
or  other  plant  products  from  a  country  or  locality  where  such  disease  or 
insect  infestation  exists,  he  shall  promulgate  such  determination,  specifying 
the  country  and  locality  and  the  class  of  nursery  stock  or  other  class  of 
plants,  fruits,  vegetables,  roots,  bulbs,  seeds,  or  other  plant  products  which, 
in  his  opinion,  should  be  excluded.  Following  the  promulgation  of  such 
determination  by  the  Secretary  of  Agriculture,  and  until  the  withdrawal 
of  the  said  promulgation  by  him,  the  importation  of  the  class  of  nursery 
stock  or  of  other  class  of  plants,  fruits,  vegetables,  roots,  bulbs,  seeds,  or 
other  plant  products  specified  in  the  said  promulgation  from  the  countrv 
and  locality  therein  named,  regardless  of  the  use  for  which  the  same  is 
intended,  is  hereby  prohibited;  and  until  the  withdrawal  of  the  said  pro- 
mulgation by  the  Secretary  of  Agriculture,  and  notwithstanding  that  such 
class  of  nursery  stock,  or  other  class  of  plants,  fruits,  vegetables,  roots, 
bulbs,  seeds,  or  other  plant  products  be  accompanied  by  a  certificate  of 
inspection  from  the  country  of  importation,  no  person  shall  import  or  offer 
for  entry  into  the  United  States  from  any  country  or  locality  specified  in 
such  promulgation,  any  of  the  class  of  nursery  stock  or  of  other  class  of 
plants,  fruits,  vegetables,  roots,  bulbs,  seeds,  or  other  plant  products  named 
therein,  regardless  of  the  use  for  which  the  same  is  intended :  Provided, 
That  before  the  Secretary  of  Agriculture  shall  promulgate  his  determina- 
tion that  it  is  necessary  to  forbid  the  importation  into  the  United  States 
of  the  articles  named  in  this  section  he  shall,  after  due  notice  to  interested 
parties,  give  a  public  hearing,  under  such  rules  and  regulations  as  he  shall 
prescribe,  at  which  hearing  any  interested  party  may  appear  and  be  heard - 
either  in  person  or  by  attorney:    Provided  further,  That  the  quarantine 
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provisions  of  this  section,  as  applying  to  the  white-pine  blister  rust,  potato 
wart,  and  the  Mediterranean  fruit  fly,  shall  become  and  be  effective  upon 
the  passage  of  this  Act.      [37  Stat.  L,  317.] 

Nursery  stock,  seeds,  etc.,  within  the  prohibition  of  this  section  are  permitted  to  be 
imported  for  experimental  purposes  by  a  provision  of  the  Agricultural  Appropriation 
Act  of  March  4,  1913,  ch.  145,  37  Stat.  L.  864,  infra,  p.  236. 

Sec.  8.  [Interstate  quarantine  against  plant  diseases  or  insect  infesta- 
tion —  shipments  from  quarantined  localities  forbidden  —  movements  of 
nursery  stock  subject  to  conditions  —  rules  for  inspection^  etc.,  to  be 
issued  —  hearings,  etc.]  That  the  Secretary  of  Agriculture  is  authorized 
and  directed  to  quarantine  any  State,  Territory,  or  District  of  the  United 
States,  or  any  portion  thereof,  when  he  shall  determine  the  fact  that  a 
dangerous  plant  disease  or  insect  infestation,  new  to  or  not  theretofore 
widely  prevalent  or  distributed  within  and  throughout  the  United  States, 
exists  in  such  State  or  Territory  or  District ;  and  the  Secretary  of  Agricul- 
ture is  directed  to  give  notice  of  the  establishment  of  such  quarantine  to 
common  carriers  doing  business  in  or  through  such  quarantined  area,  and 
shall  publish  in  such  newspapers  in  the  quarantined  area  as  he  shall  select 
notice  of  the  establishment  of  quarantine.  That  no  person  shall  ship  or 
oflfer  for  shipment  to  any  common  carrier,  nor  shall  any  common  carrier 
receive  for  transportation  or  transport,  nor  shall  any  person  carry  or  trans- 
port from  any  quarantined  State  or  Territory  or  District  of  the  United 
States,  or  from  any  quarantined  portion  thereof,  into  or  through  any  other 
State  or  Territory  or  District,  any  class  of  nursery  stock  or  any  other  class 
of  plants,  fruits,  vegetables,  roots,  bulbs,  seeds,  or  other  plant  products 
specified  in  the  notice  of  quarantine  except  as  hereinafter  provided.  That 
it  shall  be  unlawful  to  move,  or  allow  to  be  moved,  any  class  of  nursery 
stock  or  any  other  class  of  plants,  fruits,  vegetables,  roots,  bulbs,  seeds,  or 
other  plant  products  specified  in  the  notice  of  quarantine  hereinbefore  pro- 
vided, and  regardless  of  the  use  for  which  the  same  is  intended,  from  any 
quarantined  State  or  Territory  or  District  of  the  United  States,  or  quaran- 
tined portion  thereof,  into  or  through  any  other  State  or  Territory  or  Dis- 
trict, in  manner  or  method  or  under  conditions  other  than  those  prescribed 
by  the  Secretary  of  Agriculture.  That  it  shall  be  the  duty  of  the  Secre- 
tary of  Agriculture  to  make  and  promulgate  rules  and  regulations  which 
shall  permit  and  govern  the  inspection,  disinfection,  certification,  and 
method  and  manner  of  delivery  and  shipment  of  the  class  of  nursery  stock 
or  of  any  other  class  of  plants,  fruits,  vegetables,  roots,  bulbs,  seeds,  or 
other  plant  products  specified  in  the-  notice  of  quarantine  hereinbefore 
provided,  and  regardless  of  the  use  for  which  the  same  is  intended,  from 
a  quarantined  State  or  Territory  or  District  of  the  United  States,  or  quar- 
antined portion  thereof,  into  or  through  any  other  State  or  Territory  or 
District;  and  the  Secretary  of  Agriculture  shall  give  notice  of  such  rules 
and  regulations  as  hereinbefore  provided  in  this  section  for  the  notice  of 
the  establishment  of  quarantine:  Provided,  That  before  the  Secretary 
of  Agriculture  shall  promulgate  his  determination  that  it  is  necessary  to 
quarantine  any  State,  Territory,  or  District  of  the  United  States,  or  portion 
thereof,  under  the  authority  given  in  this  section,  he  shall,  after  due  notice 
to  interested  parties,  give  a  public  hearing  under  such  rules  and  regulations 
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as  he  shall  prescribe,  at  which  hearing  any  interested  party  may  appear 
and  be  heard,  either  in  person  or  by  attorney.      [37  Siat,  L.  318,] 

Seo.  9.  [Duty  of  Secretary  of  Agriculttire.]  That  the  Secretary  of 
Agriculture  shall  make  and  promtdgate  such  rules  and  regulations  as  may 
be  necessary  for  carrying  out  the  purposes  of  this  Act.     [37  Stat.  L.  318.] 

Sec.  10.  [Punishment  for  violations.]  That  any  person  who  shall 
violate  any  of  the  provisions  of  this  Act,  or  who  shall  forge,  counterfeit, 
alter,  deface,  or  destroy  any  certificate  provided  for  in  this  Act  or  in 
the  regulations  of  the  Secretary  of  Agriculture,  shall  be  deemed  guilty  of 
a  misdemeanor  and  shall,  upon  conviction  thereof,  be  punished  by  a  fine 
not  exceeding  five  hundred  dollars  or  by  imprisonment  not  exceeding 
one  year,  or  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court:  Provided,  That  no  common  carrier  shall  be  deemed  to  have  vio- 
lated the  provisions  of  any  of  the  foregoing  sections  of  this  Act' on  proof 
that  such  carrier  did  not  knowingly  receive  for  transportation  or  trans- 
port nursery  stock  or  other  plants  or  plant  products  as  such  from  one 
State,  Territory,  or  District  of  the  United  States  into  or  through  any 
other  State,  Territory,  or  District;  and  it  shall  be  the  duty  of  the  United 
.States  attorneys  diligently  to  prosecute  any  violations  of  this  Act  which 
are  brought  to  their  attention  by  the  Secretary  of  Agriculture  or  which 
come  to  their  notice  by  other  means.     [37  Stat.  L.  318.] 

Sec.  11.  [''Persons"  to  include  corporations,  etc. —  corporations, 
etc.,  liable  for  acts  of  agents.]  That  the  word  ''  person  "  as  used  in 
this  Act  shall  be  construed  to  import  both  the  plural  and  the  singular, 
as  the  case  demands,  and  shall  include  corporations,  companies,  societies, 
and  associations.  When  construing  and  enforcing  the  provisions  of  this 
Act,  the  act,  omission,  or  failure  of  any  officer,  agent,  or  other  person 
acting  for  or  employed  by  any  corporation,  company,  society,  or  associa- 
tion, within  the  scope  of  his  employment  or  office,  shall  in  every  case  be 
also  deemed  to  be  the  act,  omission,  or  failure  of  such  corporaticm,  com- 
pany, society,  or  association  as  well  as  that  of  the  person.  [37  Stat. 
L.  319.] 

• 
Sec.  12.  [Federal    hortictdtural    board    established  —  composition.] 

That  for  the  purpose  of  carrying  out  the  provisions  of  this  Act  there 
shall  be  appointed  by  the  Secretary  of  Agriculture  from  existing  bureaus 
and  offices  in  the  Department  of  Agriculture,  including  the  Bureau  of 
Entomology,  the  Bureau  of  Plant  Industry,  and  the  Forest  Service,  a 
Federal  Horticultural  Board  consisting  of  five  members,  of  whom  not 
more  than  two  shall  be  appointed  from  any  one  bureau  or  office,  and  who 
shall  serve  without  additional  compensation.     [37  Stat.  L.  319.] 

Sec.  13.  [Appropriation.]  That  there  is  hereby  appropriated,  out  of 
the  moneys  in  the  Treasury  not  otherwise  appropriated,  to  be  expended  as 
the  Secretary  of  Agriculture  may  direct,  for  the  purposes  and  objects  of 
this  Act.  the  sum  of  twenty-five  thousand  dollars.    [37  Stat.  L.  319.] 
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Seo.  14.  [In  effect  October  1,  1912.]  That  this  Act  shall  become  and 
be  effective  from  and  after  the  first  day  of  October,  nineteen  hundred  and 
twelve,  except  as  herein  otherwise  provided.     [37  Stat.  L,  319, \ 


[Sec.  1.]  [Imports  permitted  for  experiments,  etc. —  nursery  stock.] 
•  *  •  That  hereafter  any  class  of  nursery  stock  or  of  any  other  class  of 
plants,  fruits,  vegetables,  roots,  bulbs,  seeds,  or  other  plant  products  of 
which  the  importation  may  be  forbidden  from  any  country  or  locality 
under  the  provisions  of  section  seven  of  the  plant  quarantine  Act  approved 
August  twentieth,  nineteen  hundred  and  twelve  (Thirty-seventh  Statutes, 
page  three  hundred  and  fifteen),  may  be  imported  for  experimental  or 
scientific  purposes  by  the  Department  of  Agriculture  upon  such  conditions 
and  under  such  regulations  as  the  said  Secretary  of  Agriculture  may 
prescribe.     [37  Stat,  L.  854.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1913,  ch.  145.    Section 
7  of  the  Act  of  1912  referred  to  is  given,  supra,  p.  233. 


V.    STANDABD  MEASURES  AND  GRADES. 

An  Act  To  fix  the  standard  barrel  for  fruits,  vegetables,  and  other  dry 

commodities. 

[Act  of  March  4,  1915,  ch.  158,  38  Stat.  L.  1186.] 

[Sec.  1.]  [Fruits,  vegetables  and  other  dry  commodities  —  standard 
barrel  adopted.]  That  the  standard  barrel  for  fruits,  vepretables,  and  other 
dry  commodities  other  than  cranberries  shall  be  of  the  following  dimensions 
when  measured  without  distention  of  its  parts :  Length  of  stave,  twenty- 
eight  and  one-half  inches;  diameter  of  heads,  seventeen  and  one-eiprhth 
inches ;  distance  between  heads,  twenty-six  inches ;  circumference  of  bulge, 
sixty-four  inches,  outside  measurement ;  and  the  thickness  of  staves  not 
greater  than  four-tenths  of  an  inch:  Provided,  That  any  barrel  of  a 
different  form  having  a  capacity  of  seven  thousand  and  fifty-six  cubic 
inches  shall  be  a  standard  barrel.  The  standard  barrel  for,cranberries  shall 
be  of  the  following  dimensions  when  measured  without  distention  of  its 
parts:  Length  of  staves,  twenty-eight  and  one-half  inches;  diameter  of 
head,  sixteen  and  one-fourth  inches;  distance  between  heads,  twenty-five 
and  one-fourth  inches;  circumference  of  bulge,  fifty-eight  and  one-half 
inches,  outside  measurement ;  and  the  thickness  of  staves  not  greater  than 
four-tenths  of  an  inch.     [38  Stat.  L.  1186.] 

Standard  barrel  for  apples,  see  infrOy  p.  237. 

Sec.  2.  [Penalties  for  violation  of  act — l)arrels  when  not  below  stand- 
ard —  barrels  shipped  to  foreign  country.]  That  it  shall  be  unlawful  to 
sell,  offer,  or  expose  for  sale  in  any  State,  Territory,  or  the  District  of 
Columbia,  or  to  ship  from  any  State,  Territory,  or  the  District  of  Columbia 
to  any  other  State,  Territory,  or  the  District  of  Columbia  or  to  a  foreign 
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country,  a  barrel  containing  fruits  or  vegetables  or  any  other  dry  com- 
modity of  les6  capacity  than  the  standard  barrels  defined  in  the  first  section 
of  this  Act,  or  subdivisions  thereof  known  as  the  third,  half,  and  three- 
quarters  bw.rrel,  and  any  person  guilty  of  a  willful  violation  of  any  of  the 
provisions  of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor  and  be 
liable  to  a  fine  not  to  exceed  $500,  or  imprisonment  not  to  exceed  six  months, 
in  the  court  of  the  United  States  having  jurisdiction :  Provided,  however, 
That  no  barrel  shall  be  deemed  below  standard  within  the  meaning  of  this 
Act  when  shipped  to  any  foreign  country  and  constructed  according  to  the 
specifications-  or  directions  of  the  foreign  purchaser  if  not  constructed  in 
conflict  with  the  laws  of  the  foreign  country  to  which  the  same  is  intended 
to  be  shipped.    [38  Stat.  L.  1186.] 


Sbo.  3.  [Reasonable  yariations  in  barrels  permitted  —  prosecutions  fbr 
offenses  how  begun  —  act  not  applicable  to  certain  barrels.]  That 
reasonable  variations  shall  be  permitted  and  tolerance  shall  be  established 
by  rules  and  regulations  made  by  the  Director  of  the  Bureau  of  Standards 
and  approved  by  the  Secretary  of  Commerce.  Prosecutions  for  offenses 
under  this  Act  may  be  begun  upon  complaint  of  local  sealers  of  weights 
and  measures  or  other  officers  of  the  several  States  and  Territories 
appointed  to  enforce  the  laws  of  the  said  States  or  Territories,  respectively, 
relating  to  weights  and  measures:  Provided,  however,  That  nothing  in 
this  Act  shall  apply  to  barrels  used  in  packing  or  shipping  commodities  sold 
exclusively  by  weight  or  numerical  count.     [38  Stat.  L.  1187.] 

Sec.  4.  [Act  when  in  force.]  That  this  Act  shall  be  in  force  and  effect 
from  and  after  the  first  day  of  July,  nineteen  hundred  and  sixteen.  [38 
Stat.  L.  1187.] 


An  Act  To  establish  a  standard  barrel  and  standard  grades  for  apples 
when  packed  in  barrels,  and  for  other  purposes. 

[Act  of  August  3, 1912,  ch.  273,  37  Stat.  L.  250.] 

[Sec.  1.]  [Apples  —  standard  barrel  established  for  —  steel  barrels.] 

That  the  standard  barrel  for  apples  shall  be  of  the  following  dimensions 
when  measured  without  distention  of  its  parts:  Length  of  stave,  twenty- 
eight  and  one-half  inches ;  diameter  of  head,  seventeen  and  one-eighth 
inches ;  distance  between  heads,  twenty-six  inches ;  circumference  of  bulge, 
sixty-four  inches  outside  measurement,  representing  as  nearly  as  possible 
seven  thousand  and  fifty-six  cubic  inches:  Provided,  That  steel  barrels 
containing  the  interior  dimensions  provided  for  in  this  section  shall  be  con- 
strued as  a  compliance  therewith.    [37  Stat.  L.  250.] 

Sec.  2.  [Orades  established  for  apples  in  interstate,  etc.,  commerce.] 
That  the  standard  grades  for  apples  when  packed  in  barrels  which  shall  be 
shipped  or  delivered  for  shipment  in  interstate  or  foreign  commerce,  or 
which  shall  be  sold  or  offered  for  sale  within  the  District  of  Columbia  or  the 
Territories  of  the  United  States  shall  be  as  follows :  Apples  of  one  variety, 
which  are  well-grown  specimens,  hand  picked,  of  good  color  for  the  variety. 
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normal  shape,  practically  free  from  insect  and  fungous  injury,  bruises, 
and  other  defects,  except  such  as  are  necessarily  caused  in  the  operation  of 
packing,  or  apples  of  one  variety  which  are  not  more  than  ten  per  centum 
below  the  foregoing  specifications  shall  be  '^  Standard  grade  minimnm  size 
two  and  one-half  inches,"  if  the  minimum  size  of  the  apples  is  two  and 
one-half  inches  in  transverse  diameter;  ^'  Standard  grade  minimum  size 
two  and  one-fourth  inches, ' '  if  the  minimum  size  of  the  apples  is  two  and 
one-fourth  inches  in  transverse  diameter;  or  '^  Standard  grade  minimum 
size  two  inches,"  if  the  minimum  size  of  the  apples  is  two  inches  in  trans- 
verse diameter.     [37  Stat.  L.  250.] 


Sec.  3.  [Branding  of  barrels.]  That  the  barrels  in  which  apples  are 
packed  in  accordance  with  the  provision  of  this  Act  may  be  branded  in 
accordance  with  section  two  of  this  Act.  .  [37  Stat.  L.  251.] 

Sec.  4.  [Bequirements  for  barrels  —  marking.]  That  all  barrels  packed 
with  apples  shall  be  deemed  tp  be  below  standard  if  the  barrel  bears  any 
statement,  design,  or  device  indicating  that  the  barrel  is  a  standard  barrel 
of  apples,  as  herein  defined,  and  the  capacity  of  the  barrel  is  less  than  the 
capacity  prescribed  by  section  one  of  this  Act,  unless  the  barrel  shall  be 
plainly  marked  on  end  and  side  with  words  or  figures  showing  the  fractional 
relation  which  the  actual  capacity  of  the  barrel  bears  to  the  capacity  pre- 
scribed by  section  one  of  this  Act.  The  marking  required  by  this  para- 
graph shall  be  in  block  letters  of  size  not  less  than  seventy-two  point 
one-inch  gothic.     [37  Stat.  L.  251.] 

Sec.  5.  [Misbranding  —  contents  below  standard  —  insufficient  state- 
ments.] That  barrels  packed  with  apples  shall  be  deemed  to  be  misbranded 
within  the  meaning  of  this  Act  — 

First.  If  the  barrel  bears  any  statement,  design,  or  device  indicating 
that  the  apples  contained  therein  are  '^  Standard  "  grade  and  the  apples 
when  packed  do  not  conform  to  the  requirements  prescribed  by  section  two 
of  this  Act. 

Second.  If  the  barrel  bears  any  statement,  design,  or  device  indicating 
that  the  apples  contained  therein  are  *'  Standard  "  grade  and  the  barrel 
fails  to  bear  also  a  statement  of  the  name  of  the  variety,  the  name  of  the 
locality  where  grown,  and  the  name  of  the  packer  or  the  person  by  whose 
authority  the  apples  were  packed  and  the  barrel  marked.    [37  Stat.  L.  251.] 

Sec.  6.  [Penalty  for  violations.]  That  any  person,  firm  or  corporation, 
or  association  who  shall  knowingly  pack  or  cause  to  be  packed  apples  in 
barrels  or  who  shall  knowingly  sell  or  offer  for  sale  such  barrels  in  violation 
of  the  provisions  of  this  Act  shall  be  liable  to  a  penalty  of  one  dollar  and 
costs  for  each  such  barrel  so  sold  or  offered  for  sale,  to  be  recovered  at 
the  suit  of  the  United  States  in  any  court  of  the  United  States  having  juris- 
diction.   [37  Stat.  L.  251.] 

Sbo.  7.  [In  effect  July  1,  1913.]  That  this  Act  shall  be  in  force  and 
effect  from  and  after  the  first  day  of  July,  nineteen  hundred  and  thirteen. 
[37  Stat.  L.  251.] 
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[Sec.  1.]  [Efltabliflhixig  grades  of  cotton  —  furnishing  official  stand- 
ard.] •  •  •  To  enable  the  Secretary  of  Agriculture  to  establish  a  stand- 
ard for  the  different  grades  of  cotton,  calling  to  his  assistance  for  that 
purpose  expert  cotton  classifiers,  by  fijdng  a  standard  of  middling  cotton 
and,  using  the  same  as  a  basis,  establishing  a  standard  of  nine  different 
grades  to  be  designated  middling  fair,  strict  good  middling,  good  middling, 
strict  middling,  middling,  strict  low  middling,  low  middling,  strict  good 
ordinary,  and  good  ordinary,  which  shall  be  the  official  standard  of  cotton 
classifications.  And  the  Secretary  of  Agriculture  is  authorized  and 
directed  to  prepare  in  practical  form  the  standard  of  said  grades  and  fur- 
nish the  same  upon  request  to  any  person,  the  cost  thereof  to  be  paid,  when 
delivered,  by  the  i)erson  requesting  the  same,  and  certified  under  the  sig- 
nature of  the  said  Secretary  and  the  seal  of  his  Department  [35  Stat. 
L.  256.] 

This  and  the  following  paragraph  are  from  the  Agricultural  Appropriation  Act  of 
March  23,  1908,  ch.  192. 

[Establishing  grades  of  grain  for  export.]  To  enable  the  Secretary  of 
Agriculture  to  establish  and  maintain,  at  such  points  as  he  may  deem 
expedient,  laboratories  for  the  purpose  of  examining  and  reporting  upon 
the  nature,  quality,  and  condition  of  any  sample,  parcel,  or  consignment 
of  seed  or  grain,  including  rent  and  the  employment  of  labor  in  the  city  of 
Washington  and  elsewhere;  and  the  Secretary  of  Agriculture  is  authorized 
to  report  upon  such  samples,  parcels,  or  consignments,  from  time  to  time, 
and  the  reports  so  made  shall  serve  as  a  basis  for  the  fixing  of  definite 
grades,  and  also  for  the  issuance  of  certificates  of  inspection  when  requested 
by  the  consignor  or  consignee  of  any  grain  entering  into  foreign  commerce. 
[35  Stat.  L.  257.] 

The  same  provision  occurs  in  prior  Agricultural  Appropriation  Acts,  and  appropria* 
tions  to  the  same  end  are  made  in  subsequent  Acts,  that  of  March  4,  1915,  ch.  144, 
38  Stat.  L.  1092,  being  for  the  '^  investigating,  the  handling,  grading,  and  transporta- 
tion of  g^ain,  and  the  fixing  of  definite  grades  thereof." 


VI.    AGBIOULTUBAL  REPORTS  AND  LITERATURE. 

[Sec.  1.]  [Monthly  crop  reports  —  cotton  crop  condition  reports.] 
•  •  •  That  hereafter  the  monthly  crop  reports,  which  shall  be  gathered 
as  far  as  practicable  from  practical  farmers,  and  which  shall  be  issued  on 
or  before  the  tenth  of  each  month,  shall  embrace  statements  of  the  condi- 
tions of  crops  by  States,  in  the  United  States,  with  such  explanations,  com- 
parisons, and  information  as  may  be  useful  for  illustrating  the  above  mat- 
ter, and  that  it  shall  be  submitted  to  and  officially  approved  by  the  Secre- 
tary of  Agriculture  before  being  issued  or  published:  Provided  further, 
That  hereafter  the  condition  reports  of  the  cotton  crop  shall  be  issued  on 
the  same  day  in  October  each  year  as  the  first  ginners'  report  of  actual 
cotton  ginned,  as  follows:     [35  Stat.  L.  1053,] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,   1900,  ch.  301,   35 
Stat.  L.   1039.     This  provision,  except   for  the  word  "  hereafter "  which   rendprs   it 

rmatient,  has  occurred  in  previous  years,  as  have  provisions  requiring  a  crop  report 
be  issued  on  the  tenth  day  of  each  month. 
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An  Act  Authorizing  the  Secretary  of  Agriculture  to  issue  certain  reports 

relating  to  cotton. 

[Act  of  May  27,  1912,  ch.  135,  37  Stat  L.  118.] 

[Sec.  1.]  [Cotton  statistics  —  report  of  acres  in  cultivation.]  That  the 
Secretary  of  Agriculture  be  directed  to  cause  the  Bureau  of  Statistics  of 
the  Department  of  Agriculture  to  issue  a  report,  on  or  about  the  first 
Monday  in  July  of  each  year,  showing  by  States  and  in  total  the  number 
of  acres  of  cotton  then  in  cultivation  in  the  United  States.  [37  Stat.  L, 
118.] 

For  the  Act  of  July  22,  1912,  ch.  249,  authorizing  the  Director  of  the  GensuB  to 
coUect  and  publish  statistics  of  cotton,  see  Census. 

Sec.  2.  [Estimate  of  total  production  to  be  issued.]  That  the  Secretary 
of  Agriculture  shall  cause  the  Bureau  of  Statistics  of  the  Department  of 
Agriculture  to  issue  each  year,  immediately  following  the  publication  of 
the  ginning  report  of  the  Census  Bureau  of  December  first,  an  estimate 
of  the  total  production  of  cotton  in  the  United  States  for  the  current  crop 
year.    [37  Stat.  L.  118.] 

For  provisions  relating  to  gin.ning  report  of  Census  Bureau,  see  Census. 

Sec.  3.  [Inconsistent  laws  repealed.]  That  all  Acts  or  parts  of  Acts 
inconsistent  with  the  foregoing  provisions  be,  and  the  same  are  hereby, 
repealed.    [37  Stat.  L.  118.] 


[Beport  on  field  operations.]  That  there  be  printed  seventeen  thousand 
copies  of  the  Report  on  Field  Operations  of  the  Division  of  Soils,  Depart- 
ment of  Agriculture,  for  nineteen  hundred,  of  which  three  thousand  copies 
shall  be  for  the  use  of  the  Senate,  six  thousand  copies  for  the  use  of  the 
House  of  Representatives,  and  eight  thousand  copies  for  the  use  of  the 
Department  of  Agriculture;  and  that  annually  hereafter  a  similar  report 
shall  be  prepared  and  printed,  the  edition  to  be  the  same  as  for  the  report 
herein  provided.     [31  Stat.  L.  1462.] 

This  is  from  the  joint  resolution  of  Feb.  23,  1901. 


[Seo.  1.]  [Fanners' Bulletins  —  distribution.]  •  •  •  for  the  prepa- 
ration, printing,  and  distribution  of  farmers'  bulletins,  which  shall  be 
adapted  to  the  interests  of  the  people  of  the  different  sections  of  the 
country,  an  equal  proportion  of  four-fifths  of  which  shall  be  delivered  to 
or  sent  out  under  the  addressed  franks  furnished  by  Senators,  Representa- 
tives, and  Delegates  in  Congress,  as  such  Senators,  Representatives,  or  Dele- 
gates in  Congress  shall  direct:  Provided,  That  the  Secretary  of  Agricul- 
ture shall  notify  Senators,  Represpiitatives,  and  Delep:ates  in  Congress  of 
the  title  and  character  of  each  such  bulletin,  with  the  total  number  to  which 
each  Senator,  Representative,  and  Delep:ate  may  be  entitled  for  such  dis- 
tribution: and  on  the  face  of  the  envelope  inclosin<^  said  bulletins  shall  be 
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printed  the  title  of  each  bulletin  contained  therein:  Provided  further, 
That  all  such  bulletins  included  in  the  quotas  of  Senators,  Bepresentatives, 
or  Delegates  not  called  for  on  or  before  the  thirty-first  day  of  May  in  each 
fiscal  year  shall  revert  to  the  Secretary  of  Agriculture,  and  be  available  to 
him,  either  for  niiscellaneous  distribution  or  in  making  up  Congressional 
quotas  for  the  next  fiscal  year.    [34  Stai.  L.  690.] 

This  is  from  the  Agricultural  Appropriation  Act  of  June  30,  1906,  ch.  3913.  Similar 
provisionB  have  appeared  in  the  Appropriation  Acts  of  previous  jears.  Since  this  Act 
yarioua  appropriations  of  simUar  character  have  been  made,  but  without  the  provisos. 


[Sec.  1.]  [Card  index  of  publications.]  •  •  •  And  hereafter  the 
Secretary  of  Agriculture  may  furnish  to  such  institutions  or  individuals 
as  may  care  to  buy  them,  copies  of  the  card  index  of  the  publications  of 
the  Department  and  of  other  agricultural  literature  pr.epared  by  the 
library,  and  charge  for  the  same  a  price  covering  the  additional  expense 
involved  in  the  preparation  of  these  copies.     [35  Stat.  L.  264,] 

This  is  a  provision  of  the  Agricultural  Appropriation  Act  of  May  23,  1908,  ch.  192. 
With  the  exception  of  the  word  "hereafter"  this  provision  has  occurred  in  previous 
Agricultural  Appropriation  Acts.  As  to  card  indexes  of  matters  relating  to  experi- 
ment stations,  see  supra,  p.  215. 


[Sec.  1.]  [Subscriptions  to  publications.]  •  •  •  That  hereafter  sec- 
tion thirty-six  hundred  and  forty-eight  of  the  Revised  Statutes  shall  not 
apply  to  the  subscriptions  for  publications  for  the  Department  of  Agri- 
culture, and  the  Secretary  of  Agriculture  is  authorized  to  pay  in  advance 
for  any  publications  for  the  use  of  this  department.    [35  Stat.  L.  1054.] 

This  provision  is  from  the  Agricultural  Approiiriation  Act  of  March  4,  1909,  ch.  301, 
95  Stat.  L.  1039,  and  has  occurred  in  many  previous  Agricultural  Appropriation  Acts. 
The  addition  of  the  word  "  hereafter  "  in  the  provision  as  it  appears  above  makes  it 
permanent. 

R.  S.,  sec.  3648,  above  referred  to,  relates  to  the  advances  of  public  moneys.  8ee  the 
title  PuBUO  Moneys. 


[Sec.  1.]  [Report  as  to  experiment  stations,  etc.]  •  •  •  That  here- 
after there  be  prepared  by  the  Department  of  Agriculture  an  annual 
report  on  the  work  and  expenditures  of  the  agricultural  experiment  sta- 
tions established  under  the  Act  of  Congress  of  March  second,  eighteen 
hundred  and  eighty-seven  (Twenty-fourth  Statutes  at  Large,  page  four 
hundred  and  forty),  on  the  work  and  expenditures  of  the  Department  of 
Agriculture  in  connection  therewith,  and  on  the  cooperative  agricultural 
extension  work  and  expenditures  of  the  Department  of  Agriculture  and  of 
agricultural  colleges  under  the  Act  of  May  eighth,  nineteen  hundred  and 
fourteen,  entitled  **An  Act  to  provide  for  cooperative  agricultural  exten- 
sion work  between  the  agricultural  colleges  in  the  several  States  receiving 
the  benefits  of  an  Act  of  Congress  approved  July  second,  eighteen  hundred 
and  sixty-two,  and  of  Acts  supplementary  thereto,  and  the  United  Stat<js 
Department  of  Agriculture;  ^'  and  that  there  be  printed  annually  eight 
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thousand  copies  of  said  report,  of  which  one  thousand  copies  shall  be  for 
the  use  of  the  Senate,  two  thousand  copies  for  the  use  of  the  House  of 
Bepresentatives,  and  five  thousand  copies  for  the  use  of  the  Department 
of  Agriculture.    [38  Stat.  L.  UIO.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1915,  ch.  144. 
For  the  Act  of  March  2,  1887,  ch.  314,  above  mentioned,  s^  M«pra,  p.  212. 
For  the  Act  of  May  8,  1914«  ch.  79,  38  Stat.  L.  372,  mentioned  in  the  text,  see  the 
title  Edugaxios, 
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I.  Civil  Government,  250. 
II.  Civil  and  Penal  Laws,  299. 

III.  Mineral  Lands,  Mines,  and  Mining,  299. 

IV.  Public  Lands,  316. 
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L  Civil  Qoverament,  250. 

Ad  of  Aug.  24,  1912,  eh,  S87,  250. 

Sec.    1,  Alaska  Territory  Organized,  250. 
2.  Capital  at  Juneau,  25  L 

5,  Constitution  and  Laws  of  United  States  Extended,  251. 
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13.  Passage  of  Laws,  257. 
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16^  Laws  Transmitted  to  President  and  Printed,  258. 
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18.  Creating  Railroad  Commission,  258. 

19.  Compilation  of  Laws  Authorized,  259. 
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Act  of  June  6,  1900,  ch.  786,  260. 
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9.  Marshals  —  Deputies,  266.  . 
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6.  School  Districts  Outside  of  Incorporated  Towns  —  Estab- 

lishment —  Elections  —  Officers,  etc.,  283. 

6.  Reports  of  School  Board  Clerks,  284. 

7.  Separation  of  Races,  284. 

8.  Insane  Persons  —  Commitment  and  Care,  285. 

9.  Repeal,  286. 

Act  of  March  S,  1906,  ch.  I48S,  286. 

Sec.  1.  Alaska  Fund  —  Appropriation,  286. 

Act  of  March  S,  1905,  ch.  1497,  286. 

Sec.  1.  Fees  to  Be  Paid  Secretary  —  Amount,  286. 

2.  Alaska  Historical  Library  and  Museum  to  Have  Fees,  286. 
S.  Bond  of  Secretary,  287. 

Res.  of  March  21,  1906,  No.  10,  287. 

Teachers   and   Employees  in  Bureau  of  Education  — 
Assignment  of  Pay,  287. 

Act  of  May  7,  1906,  ch.  2083,  287. 

Sec.    1.  Delegate  to  Be  Elected  —  Qualijications — Compensation, 
287. 

5.  Voting  Qualifications,  288. 

4-  Election  Districts  in  Towns  —  Officers  —  Polls,  etc. — 
Notices,  288. 

6.  Election  Districts  Outside  of  Towns  —  Commissioners* 

Duties  —  Voti7ig  Precincts  —  Minimum  Number  of 
Voters  —  Election  Notice  —  Judges  of  Election,  288. 
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Sec,  6,  Election  Board  —  Duties  —  0(xth  —  Administering  Oatha 
to  Voters  —  Clerks  of  Election  Outside  of  Towns  — 
Dvties,  289. 

7.  Watchers  at  Polls  —  Rights  Allowed,  290. 

8.  Filling  Vacancies  on  Election  Day,  290. 

9.  Voting  Hours  —  Ballots,  Form,  etc. —  Casting  Ballots  — 

Register  of  Votes,  290. 

10.  Challenges  —  Oath  Required  —  Acceptance  or  Rejection  -^ 

Penalty  for  False  Swearing,  291. 

11.  Canvass  of   Votes  Cast  —  Certificates  in  Duplicate  — 

Certified  Copy —  Preservation  of  Documents,  291. 
IB.  Territorial  Canvassing  Board  —  Canvass  of  Result  — 

Certified  Copy  of  Certificate — Declaration  of  Result,  291 . 
IS.  Fees  —  Publication  in   Newspapers  —  Posting   Notices 

in  Polling  Places  —  Rental  —  Election  Officers,  292. 
14'  Payment  of  Expenses  —  Audit,  292. 

15.  Penalties — for     Illegal     Voting,     etc. —  Intimidation, 

Bribery,   etc. —  Changing  Returns,   etc. —  Neglect   of 
Duty,  etc.,  by  Officers  —  Jurisdiction^  292. 

16.  Effect,  293. 

Act  of  May  U,  1908,  ch.  299,  293. 

Sec.  14.  Bonded  Warehouse  Privileges  for  Exportations  to  British 
Columbia  or  Northwest  Territory,  293. 

Act  of  Feb.  e,  1909,  ch.  80,  294. 

Sec.    7.  Insane  Persons  —  Care  of,  294. 

10.  License  for  Practice  of  Medicine,  294. 

11.  Reqidrements,  294. 

12.  Applications,  294. 

IS.  License  to  Resident  Practitioners  —  Requirements,  295. 
14-  Recording  License,  etc.,  295. 

15.  Prima  Facie  Evidence  of  Practice  —  Emergency  Cases  — 

Commissioned  Medical  Officers,  etc.,  295. 

16.  Recording  Licenses,  etc. —  Fee,  296. 

17.  Penalty  for  Violation,  296. 

18.  Disposition  of  Funds,  296. 

Ad  of  March  3,  1909,  ch.  266,  296. 

School  Employees  as  Special  Peace  Officers  —  Authorized 
to  Arrest  —  Summary  Arrests  —  Trials  —  Fees  — 
Expenses,  296. 

Ad  of  March  S,  1909,  ch.  269,  297. 

Sec.    6.  Four  Marshals  Authorized,  297. 

8.  Terms  of  Present  Officers   Not  Affected  —  Officers  in 

Third  Division  —  Assignments,  297. 
10.  Modification  of  Time  for  Court  Transmitting  Accounts 
Allowed,  297. 

Ad  of  March  4,  1909,  ch.  299,  297. 

Sec.  1.  Reindeer  —  Disposal  of,  297. 

Ad  of  Aug.  1,  1914,  ch.  223,  298. 

,        Sec.  1.  Expenditures  of  School  Funds  —  Supervision,  298. 

Act  of  Aug.  29,  1914.  ch.  292,  298. 

Power  of  Courts  to  Enforce  Statutes  —  Legislative  Power  — 
Costs  of  Prosecutions,  298. 

Ad  of  March  3,  1915,  ch.  75,  299. 

Sec.  1.  Repairs  to  Government  Wharf  at  Sitka,  299. 

IL  Civil  and  Penal  Laws,  299. 
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III.   Mineral  Lands,  Mines,  and  Mining,  299. 

Act  of  May  U.  1898,  ch.  299,  299. 

Sec,  13.  Native-bom  Canadians  —  Mining  Rights,  299. 

Act  of  June  6,  1900,  ch.  786,  300. 

Sec.  26.  Mining    Laws    Extended    to    Alaska  —  Regulation    of 
Mining,  300. 

Act  of  June  6,  1900,  ch.  796,  301. 

Coal-land  Laws  Extended  to  Alaska,  301. 

Act  of  April  28,  1904.  ch-  1772,  301. 

Sec.  1.  Coal-land    Entries  —  Location  —  Boundaries  —  Filing 
Noti^,  301. 
2.  Procedure  for  Obtaining  Patent,  301. 
S.  Adverse  Claims  —  Proceedings,  302. 

4.  Continuance  of  Existing  Laws,  302. 

Act  of  March  2,  1907,  ch.  2559,  302. 

Sec.  1.  Annual  Improvements,  Required  on  Claims  —  Affidavits  —• 
Forfeiture.  302. 
2.  Fee,  304. 

Act  of  May  28,  1908,  ch.  211,  304. 

Sec.  1 .  Development  of  Coal  Deposits  —  Consolidation  of  Claims — 
Limit  of  Acreage,  304. 
2,  Preference  Right  to  Purchase  Product  for  Army  and  Navy 
Reserved,  305. 

5.  Unlawful  Trust,  etc..  Forbidden — Forfeiture,  305. 

4.  Patents  —  Recitals,  305. 

Act  of  June  7,  1910,  ch.  265,  305. 

Time  Extended  for  Filing  Adverse  Claims,  306. 

Act  of  June  25,  1910,  ch.  4^2,  306. 

Sec.    1.  Miner^s  Labor  Lien  —  Persons  Entitled,  306. 

2.  Claim  of  Lien  to  Be  Filed  —  Form,  306. 

3.  Recording  —  Fees,  307. 

4.  Time  to  Bring  Actions,  307. 

5.  Jurisdiction,  307. 

6.  Amendments  Allowed  before  Action,  307. 

7.  Process  —  Appearance  —  Posting  Notice  —  Adverse 

Claimants  —  Effect,  308. 

8.  Joining    of    Parties  —  Consolidation  —  Court    AUow- 

ances  —  Waiver  of  Right  to  Lien  Void,  308. 

9.  Execution  of  Judgment  —  Sales  —  Extracting  Minerals 

—  Disposal  of  Proceeds,  309. 

10.  Appeal  —  Disposition  of  Metal  Pending  Appeal,  309. 

11.  Liability  for  Buying  Minerals,  etc..  Posted,  309. 

Act  of  Aug.  1,  1912,  ch.  269,  310. 

Sec.  1.  Association  Placer-^mining  Claims  Limited  —  Assessment 
Required,  310. 
2.  Location  by  Attorneys  —  Restriction,  310. 

5.  Number  of  Locations  Limited  —  Ovmership,  810. 
4.  Area  of  Claims,  310. 

6.  Effect  of  Violations,  311. 

Act  of  Oct.  20,  1914.  ch.  880  ("  Alaska  Coal  Lands  Act  "),  311. 
Sec.  1.  Coal  Lands  —  Surveys,  311. 

2.  Partial  Reservation  of  Lands  by  Government,  311. 
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Sec.    S,   Unreserved  Lands  Leased,  311. 

4.  Lessees  J  When  Entitled  to  Additional  Lands ,  312. 

5,  Consolidation  of  Leases,  312. 

6,  Qiuintity   of  Land    Covered   by   Lease  —  Forfeiture   of 

Interests,  313. 

7.  Violations  of  Act  —  Puniskmenty  313. 

8,  Directors,  etc.,  of  Corporation —  Purdshment  for  Yiola" 

tions  of  Act,  313. 
8a,  Restraint  of  Trade  — Forfeiture  of  Leases,  313. 

9.  Royalties  —  Terms  of  Leases  —  N^et  Profits,  314. 
to.  Limited  Licenses,  314. 

11,  Reservaiions  in  Leases  —  Easements,  314. 
t^.  Assignments,  etjc.,  of  Leases,  315. 

tS.  Adverse  Claims,  315. 

/4.  Breach  of  Terms  of  Lease — Forfeiture,  315. 

15.  Scope  of  Act  —  Pending   Proceedings  —  No  Lease  of 

Lands  Adversely  Claim£d,^lo. 

16,  Statements,  etc.,  under  Oaih — False  Oaths,  316. 

17.  Avihoriiy  of  Secretary  of  Interior^  316. 

18,  Repeal  of  Conflicting  Acts,  316. 

IV.  Public  Lands,  316  . 

Act  of  May  17,  1884,  ch,  63,  316. 
Sec,  8.  Missionary  Stations,  316. 

Act  of  March  S,  1891,  ch,  661,  316. 

Sec.  11,  Town  Sites,  How  Entered,  316. 

12.  Purchases  for  Trade  or  Manufacture,  317. 

15.  Surveys  —  Making —  Payment,  318. 
14.  What  Lands  Reserved  from  Entry,  318. 

16.  Annette  Islands  Reserved  for  Natives,  319. 

Act  of  July  H>  1897,  ch,  U,  319. 
Sec,  2.  Surveyor-general,  319. 
3,  Salary,  320. 

Ad  of  May  I4,  1898,  ch.  299,  320. 

Sec.  10.  Purchases  for    Trade  or  Manufacture,  etc..   Reserved 
Lands  —  Adverse  Claims  —  Procedure,  320. 

11,  Appraisal  and  Sale  and  Use  of  Timber,  322. 

12,  Land    Districts  —  Officers  —  Registers    and    Receivers, 

323. 

Act  of  March  3,  1899,  ch.  424,  323. 
Sec.  1.  Surveys  in  Aldska,  323. 

Act  of  June  6,  1900,  ch,  786,  324. 

Sec,  27.  Indians  in  Possession  —  Missionary  Stations,  324. 

Act  of  Fd>,  14,  1902,  ch,  17,  324. 

Sec.  1.  Land  Districts  and  Offi^^es,  324. 

Act  of  March  3,  1903,  ch.  1002,  325. 

Homestead  Laws   Extended  to  Alaska  —  Allotment^-' 
Procedure,  325. 

Act  of  May  17,  1906,  ch.  2469,  327. 

Homestead  AUotm^ents  to  Natives,  327. 

Act  of  March  2,  1907,  ch.  2637,  328. 

Sec.  1.  Nome  and  Fairbanks  Districts  Created,  328. 

2.  Registers  and  Receivers  —  Clerks  of  Court  and  Marshals 
to  Act,  328. 
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Sec.    5.  Fees,  etc, —  Surplus  —  Salary,  328. 
4-  Surveys  —  Approval,  328. 
5.  Effect,  328. 

Act  of  March  4.  {915,  ch,  181,  329. 

Sec.  L  Public   Lands  —  Reservation  for    Educational    Uses-^ 
Leases  —  Mineral  Lands,  329. 
£,  Lands  in  Fairbanks  Section  Reserved  for  Same   Uses  — 
Vested  Rights  of  Persons  Not  Disturbed,  329. 

V.  Railroads,  Wagon  Roads,  Aerials,  and  Tramways,  330. 

Act  of  May  U,  1898,  ch.  299,  330. 

Sec.  2.  Right  of  Way  to  Railroads  —  Mineral  Rights  —  Title  to 
Tide  Lands  —  Posting  of  Charges,  330. 
5.  Restrictions  on  Right  to   Pass  through  Canyon  —  Regu- 
lation of  Charges,  331. 
4»  Condemnation  of  Right  of  Way  —  Preliminary  Survey, 
332. 

5.  Filing  Maps  —  Effect  of  Failure  to  File,  332. 

6.  Wagon  Roads  —  Wire   Rope,   Aerial,    or   Other    Tram-- 

ways  —  Map  of  Location  —  Tolls  —  Priorities  — 
Mortgages  —  Liens,  333. 

7.  Act  Not  Applicable  to  Lands  in  Reservaiion,  etc.,  336. 

8.  Right  to  Repeal  —  Assignment  of  Right  of  Way,  335. 

9.  Requisites  of  Map,  336. 

Act  of  March  12,  19U,  ch.  87  C'  Alaska  Railroad  Act  "),  336. 

Sec.  1.  Railroads  —  Construction    and    Operation    by    Govern- 
ment —  Leases  —  Telegraphs    and    Telephones  — Dis- 
posal of  Public  Domain,  336. 
2.  Amount  of  Expenditures,  338. 

S,  Disposition  of  Moneys  Derived  from  Sales,  etc.,  of  Public 
Property  —  Earnings   of  Railroads,    Telegraphs   and 
Telephones,  338. 
4-  Reports  to  President  —  Transmission  to  Congress,  338. 

Act  of  July  18,  1914,  ch.  187,  339. 

Railroads  —  Tax  on  Gross  Annual  Income  —  Repeal  of 
License  Tax,  339. 

VL  Seals  and  Other  Fur-bearing  Animals,  339. 

R.  S.  Sec,   1956,  Killing  of  Fur-bearing  Animals  Prohibited,  339. 
•    1957.  Whai  Courts  Have  Jurisdiction  of  Offenses,  340. 

1958.  Remission  of  Fines,  etc.,  341. 

1959.  Pribilof  Islands   Made   a   Special   Reservation  — 

Landing,  etc.,  on,  Unlawful,  341. 

1960.  Restrictions  on  Killing  Seals  on  Pribilof  Islands, 

342. 

1961.  Killing  of  Certain  Seal  ProhHrited,  342. 

1 973.  Agent  and  Assistants  to  Manage  Seal  Fisheries,  343. 

1974.  Their  Pay,  etc.,  343. 

1975.  Not  to  Be  Interested  in  Right  to  Take  Seals,  343. 

1976.  Agents  May  Administer  Certain  Oaths  and  Take 

Testimony,  343. 

Act  of  Aug.  18,  1894,  ch.  301,  343. 

Sec.  1.  St.  Paul  Island  —  Price  for  Fox  Skins,  343. 
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Act  of  March  3,  189S,  ch.  208,  343. 

Sec,  1,  Investigation  of  Seal  Life  on  PrUnlof  Island  and  Bering 
Sea,  343. 

Act  of  April  21, 1910,  ch.  18S  ("  Seal  Fisheries  Act''),  344. 

Sec,  1,  Seal  Fisheries  on  Pribilof  Islands  —  Regulations,  344. 
2,  Sales,  344. 

S,  Employment  of  Pribilof  Natives^  344. 
P.  Additional  Officers  Authorized  —  Purchase  of  Right  of 
Present  Lessee,  etc. —  Maintena7u:e  of  Depots,  etc, — 
Food,  etc.,  to  Natives,  345. 
10.  Effect  —  Appropriation,  345. 

Act  of  Aug,  24,  1912,  ch.  373  {''Pelagic  Sealing  Act"),  345. 

Sec,    1.  Killing,  etc..  Seeds  or  Sea  Otter  in  North  Pacific  Ocean 
FarUddm,  345. 

2.  Equipping,  etc..  Vessels —  Use  of  Ports,  etc, —  Vessela 

Excluded,  346. 

3.  Killing  by  Natives,  346. 

4.  Importing  Illegally  Taken  Skins,  347. 

5.  Regulations  to  Be  Made  by  the  President,  347. 

6.  Punishment  for  Violations,  347. 

7.  Vessels  Presumed  to  Be  Violating  Law,  etc.,  348. 

8.  Prosecutions  —  Venue,  348. 

9.  Guard  or   Patrol  of  Waters  —  Seizure  and  Search  of 

Vessels,  348. 

10.  Seizure  Outside  of  Territorial  Jurisdiction  —  Delivery 

I  to  Proper  Officials  —  Seizures  by  Other  than    United 

,  States  Officers  —  Proclamation  to  Issue,  348. 

11.  Killing  Fur  Seals  on  Pribilof  Islands  Suspended  for 

Five  Years  —  Exemptions,  349. 

12.  ''  Pelagic   Sealing  "    Defined  —  "  Person  "   Construed, 

350. 
IS,  Effect  and  Duration,  350. 

VIL  Fish  and  Fisheries,  350. 

Ad  of  April  28,  1904.  ch,  1762,  350. 

Sec,  1.  Agent  arid  Assistant  Agent  —  Appointment  and  Salary, 
350. 

Act  of  June  14.  1906,  ch.  3299,  351. 

Sec,  1,  Fishing  in  Waters  of,  by  Aliens,  except  with  Rod,  etc. 
Prohibited  —  Sale  of  Fish  to  Aliens  Permitted  —  Alien 
Labor  May  Be  Employed,  351. 
2.  Penalty  for  Violations,  352. 

5.  Prosecution,  352. 

4.  Seizures  and  Arrests,  352. 

6.  Enforcement   of   Regulations  —  Existing    Treaties,    ete., 

Not  Affected,  353. 

Act  of  June  26, 1906,  ch.  3647  ("  Alaska  Salmon  Fisheries  Act  "),  353. 
Sec,    1.  Salmon,  etc..  Canneries — License  Tax  on  Products  — 
Collection,  353. 
2.  Private  Hatcheries  —  Exemption  from  Taxation  in  Pro* 
portion    to    Fry    Liberated  —  Procedure    to    Obtain 
Exemption,  353. 
S.  Stationary  Obstructions  for  Taking  Salmon  in  Waters, 

Unlawfid,  354. 
4.  Restriction  on  Nets,  Seines,  etc.,  355. 
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Sec.  6.  Weekly  Close  Season  for  Taking  Salmon  —  Night 
Seining  in  Small  Streams  Prohibited  —  Release  of 
Obstructions,  etc.,  during  Close  Season,  365. 

6.  Spavm  Grounds  to  Be  Set  Aside  —  Close  Season  Aur 

thorized  —  Notices    Required  —  Not    Applicable    to 
Artificially  Stocked  Streams,  355. 

7.  Canning  Prohibited  Forty-eight  Hours  after  KiUingf  356. 

8.  Wanton  Waste  of  Fish  Unlawful,  356. 

9.  False  Branding  Prohibited  —  Terms  Permitted,  356. 
10.  Annual  Reports  of  Fish  Establishments,  356. 

IL  Provisions  Applicable  to  All  Species  of  Fish,  356. 
1^.  Enforcement  —  Officers  Auihorized,  357. 

15,  Punishment  for  Violations  —  Vessds,  etc.,  357. 
14'  Prosecutions,  357. 

16.  Inconsistent  Laws  Repealed,  357. 
16.  Effect,  357. 

VII L  Game  Laws,  358. 

Act  of  May  11,  1908,  ch.  162,  358. 

Sec:  1 .  Protection  of  Game  —  Game  Defined  —  Exemptions,  358. 
£.  Season,  358. 
5.  Number,  359. 

4.  Sale,  359. 

5.  Licenses,  359. 

6.  Shipments  of  Wild  Game,  360. 

7.  Penalties,  361. 
8. '  Repeal,  362. 

Act  of  March  4.  1911,  ch.  280,  362. 

Open  Season  for  Game  Birds  Extended,  362. 

CfiOSS-REFERENCES. 

Agricultural  Experiment  Stations  and  Employees,  see  AGRICULTURE. 

Courts  of  Bankruptcy  in,  see  BANKRUPTCY. 

Ports  of  Entry  in  Alaska,  see  CUSTOMS  DUTIES. 

Remission  of  Fines,  etc.,  in  Certain  Cases  in  Collection  District  of  Alaska, 

see  FINES,  PENALTIES,  AND  FORFEITURES. 
Inspectors  of  Steam  Vessels  for  Alaska,  see  STEAM  VESSELS. 
Foreign  Telegraph  Lines  in  Alaska,  see  TELEGRAPH,  TELEPHONE, 

CABLE,  AND  ELECTRIC  LINES. 
Matters  Relating  to  Territories  Generally,  see  TERRITORIES. 
Application  of  White  Slave  Traffic  Act  to,  see  WHITE  SLAVE  TRAFFIC. 


I.    CIVIL  GOVERNMENT. 

An  Aet  To  create  a  legislative  assembly  in  the  Territory  of  Alaska,  to 
confer  legislative  power  thereon,  and  for  other  purposes. 

[Act  of  Aug.  24,  1912,  ch.  387,  37  Stat.  L.  512.] 

[Sec.  1.]  Alaska  Territory  organised. —  That  the  territory  ceded  to 
the  United  States  by  Russia  by  the  treaty  of  March  thirtieth,  eighteen 
hundred  and  sixty-seven,  and  known  as  Alaska,  shall  be  and  constitute  tbe 
Territorj'^  of  Alaska  under  the  laws  of  the  United  States,  the  government  of 
which  shall  be  organized  and  administered  as  provided  by  said  laws. 
[37  Stat.  L.  512.] 
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The  treaty  of  March  30,  1867,  mentioned  in  the  text  is  given  in  15  Stat.  U  539. 

The  provisions  of  the  section  supersede  those  of  R.  S.  sec.  1964,  the  Act  of  May  17, 
iai4.  ch.  53,  f  1,  33  Stat.  L.  24,  and  the  Act  of  June  6,  1900,  ch.  786,  §  1,  31  Stat.  L. 
321. 


CoBBtitutioiuaity  of  act.— The  earlier 
Act  of  May  17,  1884,  was  held  not  to  be 
invalid  because  it  applied  only  to  the  dis- 
trict of  Alaska.  It  was  said  that  Con- 
gp*e88  might  legislate  for  each  and  any 
of  the  territories  specially.  Nelson  v. 
U.  S.,  (1887)  30  Fed.  112. 


"Territory"  as  including  Alaska. — 
Alaska  was  held  to  be  a  territory  entitled 
to  two  commissioners  in  the  World's  Co- 
lumbian Commission.  (1890)  19  Op. 
Atty.-Gen.  700. 


Sec.  2.  Capital  at  Juneau.— That  the  capital  of  the  Territory  of 
Alaska  shall  be  at  the  city  of  Juneau,  Alaska,  and  the  seat  of  government 
shall  be  maintained  there.     [37  Stat.  L,  512.] 

By  the  Act  of  May  17,  1884,  ch.  63,  §  1,  23  Stat.  L.  24,  the  temporary  seat  of  govern- 
ment was  established  at  Sitka,  and  by  the  Act  of  June  6,  1900,  31  Stat.  L.  321,  it  was 
proivided  "  that  the  seal?  of  govemment  shall  remain  at  Sitka  until  suitable  grounds 
and  buildings  thereon  shall  be  obtained  by  purchase  or  otherwise  at  Juneau." 


Removal  of  seat  of  government. —  Un- 
der the  Act  of  June  6,  1900,  §  1,  31  Stat. 
L.  321,  providing  "  that  the  seat  of  gov- 
ernment shall  remain  at  Sitka  until  suit- 
able grounds  and  buildings  thereon  shall 
be  obtained  by  purchase  or  othen\ase  at 
Juneau,"  the  ownership  and  occupation 
by  the  United  States  of  a  court-house  at 
Juneau,  Alaska,  by  court  officials,  and 
the  granting  of  permission  by  the  judge 
of  the  first  Ala^an  judicial  district  to 
the  governor  and  surveyor-general  of 
Alaska  to  use  two  rooms  of  such  build- 
ing for  offices,  were  held  not  to  constitute 
such   a   compliance  with   the  proviso   as 


would  authorize  the  Secretary  of  the  In- 
terior to  order  the  removal  of  the  seat  of 
government  of  Alaska  from  Sitka  to 
Juneau.  (1906)  25  Op.  Atty.-Gen.  613. 
But  in  (1906)  26  Op.  Atty.-Gen.  3,  it 
was  held  that  the  provision  in  the  Act 
of  June  22,  1906,  34  Stat.  L.  416,  appro- 
priating $5,000  for  clerk  hire,  rent  of 
office  and  quarters  at  Juneau,  etc.,  super- 
seded the  legislation  embraced  in  the  Act 
of  1900  to  the  extent  that  the  Secretary 
of  the  Interior  was  authorized  to  direct 
the  removal  of  the  seat  of  government  of 
Alaska  from  Sitka  to  Juneau. 


Sec.  3.  Constitution  and  laws  of  United  States  extended. —  That  the 
Constitution  of  the  United  States,  and  all  the  laws  thereof  which  are  not 
locally  inapplicable,  shall  have  the  same  force  and  effect  within  the  said 
Territory  as  elsewhere  in  the  United  States ;  that  all  the  laws  of  the  United 
States  heretofore  passed  establishing  the  executive  and  judicial  depart- 
ments in  Alaska  shall  continue  in  full  force  and  effect  until  amended  or 
repealed  by  Act  of  Congress;  that  except  as  herein  provided  all  laws  now 
in  force  in  Alaska  shall  continue  in  full  force  and  effect  until  altered, 
amended,  or  repealed  by  Congress  or  by  the  legislature :  Provided,  That 
the  authority  herein  granted  to  the  legislature  to  alter,  amend,  modify, 
and  repeal  laws  in  force  in  Alaska  shall  not  extend  to  the  customs,  internal- 
revenue,  postal,  or  other  general  laws  of  the  United  States  or  to  the  game, 
fish,  and  fur-seal  laws  and  laws  relating  to  fur-bearing  animals  of  the 
United  States  applicable  to  Alaska,  or  to  the  laws  of  the  United  States 
providing  for  taxes  on  business  and  trade,  or  to  the  Act  entitled  *'An  Act 
to  provide  for  the  construction  and  maintenance  of  roads,  the  establish- 
ment and  maintenance  of  schools,  and  the  care  and  support  of  insane 
persons  in  the  District  of  Alaska,  and  for  other  purposes,''  approved 
January  twenty-seventh,  nineteen  hundred  and  five,  and  the  several  Acta 
amendatory  thereof:  Provided  further,  That  this  provision  shall  not 
operate  to  prevent  the  legislature  from  imposing  other  and  additional 
taxes  or  licenses.     And  the  legislature  shall  pass  no  law  depriving  the 
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jud^s  and  officers  of  the  district  court  of  Alaska  of  any  authority,  juris- 
diction, or  function  exercised  by  like  judges  or  officers  of  the  district  courts 
of  the  United  States.      [37  Stat.  L.  512.] 

The  laws  estabUshing  the  executive  and  judicial  departments  in  Alaska  continued 
in  force  by  the  above  section  are  embodied  in  the  Act  of  June  6,  1900,  ch.  786,  infra, 
p.  260    and  the  various  Acts  supplementary  thereto. 

For  the  seal,  fish,  and  game  laws  mentioned  in  this  section,  see  infra,  divisions  VI, 
VII,  and  VIII. 

For  the  Act  of  Jan.  27,  1905,  ch.  277,  bs  amended,  mentioned  in  the  text,  see  tn/m, 
P-  27!). 


Authority  of  local  legislature. —  In  U.  S. 
/.  Wigger,  (1914)  235  U.  S.  276,  35  S.  Ct. 
42,  59  U.  S.  (L.  ed.)  226,  the  court  had 
under  consideration  the  construction  of 
the  provisions  in  this  section  "  that  all  the 
laws  of  the  United  States  heretofore 
passed  establishing  the  executive  and  ju- 
dicial departments  in  Alaska  shall  con- 
tinue in  full  force  and  effect  until  amended 
or  repealed  by  act  of  Congress."  It  was 
held  that  the  above  provision  did  not  pre- 
vent the  territorial  legislature  of  Alaska 
from  amending  section  43  of  Title  II  of 
the  Alaska  Code  of  Criminal  Procedure, 
so  as  to  permit  the  joinder  in  one  indict- 
ment of  several  offenses  of  the  same  class. 
The  court  commenting  on  the  provision 
said: 

"  In  order -to  determine  what  laws  were 
by  his  language  preserved  from  interfer- 
ence at  the  hands  of  the  local  legislature  a 
brief  review  is  necessary. 

"  The  territory  in  question  having  been 
ceded  to  the  United  States  by  the  Emperor 
of  Russia  by  treaty  of  March  30,  1867  ( 15 
Stat,  at  L.  539 ) ,  Congress  in  the  following 
year  extended  to  it  certain  of  the  laws  of 
the  United  States,  at  the  same  time  en- 
acting that,  until  otherwise  provided,  vio- 
lations of  the  act  should  be  prosecuted  in* 
any  district  court  of  the  United  States  in 
California  or  Oregon  or  in  the  district 
courts  of  Washington  (Act  of  July  27, 
1868,  15  Stat,  at  L.  240,  241,  ch.  273, 
I  1).  By  Act  of  May  17,  1S84,  entitled 
*An  Act  providing  a  civil  government  for 
Alaska'  (23  Stat,  at  L.  24,  ch.  53),  the 
territory  was  declared  to  constitute  a  civil 
and  judicial  district;  the  appointment  of 
a  governor  with  executive  authority  was 
provided  for,  and  by  the  3d  section  it  is 
enacted :  *  There  shall  be,  and  hereby  is, 
established  a  district  court  for  said  dis- 
trict, with  the  civil  and  criminal  juris- 
diction of  district  courts  of  the  United 
^tates,  and  the  civil  and  criminal  juris- 
diction of  district  courts  of  the  United 
States  exercising  the  jurisdiction  of  cir- 
cuit courts,  and  such  other  jurisdiction, 
not  inconsistent  with  this  act,  as  may  be 
established  by  law.'  Provision  was 'made 
for  the  appointment  of  a  district  judge 
and  four  commissioners,  whose  jurisdic- 
tion and  powers  were  prescribed,  and  for 
appellate  review. 

'*By  the  Act  of  March  3,  1800,  already 
mentioned  (30  Stat,  at  L.  1253,  ch.  420), 
C'Ongress  provided  an  elaborate  Criminal 


Code  and  Code  of  Criminal  Procedure,  of 
which  title  I  contains  219  sections,  do  fin- 
ing crimes  and  offenses,  and  providing  for 
their  punishment,  and  title  II  contiint 
481  sections,  dealing  for  the  most  part 
with  proceedings  for  the  punislunent  and 
prevention  of  the  crimes  defined  in  title  I. 
By  Act  of  June  6,  1900,  entitled  'An  Act 
making  further  provision  for  a  civil  gov- 
ernment for  Alaska,  and  for  other  pur- 
poses'  (31  Stat,  at  L.  321,  ch.  786), 
further  provision  was  made,  under  title  I, 
for  the  establishment  of  the  executive  and 
judicial  departments  in  the  territory. 
Title  II  contains  1048  sections,  constitut- 
ing a  Code  of  Civil  Procedure  (31  Stat. 
at  L.  333-494,  ch.  786;  Comp.  Laws  of 
Alaska,  {§  378-638).  Title  III  contains 
368  sections,  and  is  called  the  Civil  Code 
(31  Stat,  at  L.  494^552,  ch.  786;  Comp. 
Laws  of  Alaska,  §{  277-362) .  In  the  Cod«* 
of  Civil  Procedure,  a  chapter  (31  Stat,  at 
L.  442,  ch.  786,  S  698  et  acq.)  is  devoted 
to  the  courts  of  justice,  and  contains  sec- 
tions prescribing  their  jurisdiction,  pow- 
ers,  and  authoritv.  By  an  act  approved 
March  3,  1909,  cii.  269,  35  Stat.  L.  838. 
839,  §  2,  the  act  of  1900  was  amended  with 
respect  to  the  jurisdiction  of  the  District 
Court. 

"As  already  remarked,  legislative  powei 
was  first  conferred  upon  the  territory  by 
the  Act  of  Aug.  24, 1912,  ch.  387,  37  Stat.  L. 
512.  From  the  provision  of  this  act  *  That 
all  laws  of  the  United  States  heretofore 
passed  establishing  the  executive  and  judi- 
cial departments  in  Alaska  shall  continue 
in  full  force  and  effect  until  amended  or 
repealed  by  Act  of  Congress '  the  District 
Court,  after  a  review  of  the  other  legisla- 
tion to  which  attention  has  been  called, 
drew  the  conclusion  that  the  laws  concern 
ing  procedure  in  actions  prosecuted  in  the 
name  of  the  United  States  and  bv  its  offi- 
cers  are  an  essential  and  integral  part  of 
the  laws  establishing  the  executive  and 
judicial  departments,  and  that  therefore 
these  can  be  amended  or  repealed  by  act  of 
Congress.  With  this  view  we  are  unable 
to  concur.  It  seems  to  us  that  by  the  lan- 
guage employed,  Congress  intended  to  draw 
a  clear  distinction  l>etween  those  lav»a  by 
which  the  executive  and  judicial  depart- 
ments had  been  established  in  the  terri- 
tory and  those  minor  regulations  that  had 
to  do  with  practice  and  procedure.  Tliose 
enactments  by  which  Congress  had  pro- 
vided for  the  appointment  of  executive  and 
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judicial  officers  for  the  territory,  and  had 
marked  out  the  powers,  authority,  and  ju- 
risdiction of  each,  and  provided  safeguards 
for  their  maintenance,  are  properly  within 
the  category  of  laws  '  establishing '  those 
departments.  These  laws,  and  not  those 
merely  regulating  the  procedure,  were  by 
the  Act  of  1912  continued  in  force  until 
amended  or  repealed  by  Act  of  Congress. 
The  section  respecting  the  form  of  indict- 
ments was  open  to  amendment  by  the  terri- 
torial legislature,  and  the  Act  of  April  26, 
1913,  passed  for  that  purpose,  is  therefore 
valid.'^ 

xajces  on  distilled  spirits.—  The  Act  of 
July  20,  1868  (15  Stat.  L.  142),  imposing 
taxes  on  distilled  spirits,  was  a  general 
act,  and  being  passed  after  the  cession, 
was  in  force  in  Alaska.  U.  S.  v,  Seveloflf, 
(1872)  2  Sawy.  311,  27  Fed.  Cas.  No. 
16,252. 

Extortion  by  castoma  officer. —  Section 
12  of  the  Act  of  March  3,  1825  (4  Stat.  L. 
118) ,  defining  the  crime  of  extortion  under 
eolor  of  office,  so  far  as  officers  of  the  cus- 


toms were  concerned,  was  an  act  relating 
to  customs,  and  was  therefore  extended 
over  Alaska.  U.  S.  v.  Carr,  (1876)  3 
Sawy.  302,  25  Fed.  Cas.  No.  14,730. 

Indian  legislation. —  The  Act  of  June  30, 
1834  (4  Stat.  L.  729)  defining  the  bound- 
aries of  the  "Indian  Country,"  and  pro- 
viding for  the  regulation  of  trade  and  in- 
tercourse with  Indian  tribes  therein,  is  a 
local  act;  and  therefore  it  was  not,  propria 
vigore,  extended  to  Alaska  upon  its  ces- 
Bion.  U.  S.  t?.  Seveloff,  (1872)  2  Sawy.  311, 27 
Fed.  Cas.  No.  16,252.  See  also  Kie  v,  U. 
S.,  (1886)  27  Fed.  361.  The  act,  however, 
was  extended  to  Alaska,  so  far  as  the  in- 
troduction and  dispensation  of  spirituous 
liquors  was  concerned,  by  the  Act  of  March 
3,  1873  (17  Stat.  L.  530).  In  re  Carr, 
(1875)  3  Sawy.  316,  5  Fed.  Cas.  No.  2,432; 
Waters  v.  Campbell,  (1876)  4  Sawy.  121, 
29  Fed.  Cas.  No.  17,264;  In  re  Sah  Quah, 
(1886)  31  Fed.  327.  See  also  U.  S.  v. 
Seveloff,  (1872)  2  Sawy.  311,  27  Fed.  Cas. 
No.  16,252. 


Sec.  4.  The  legislature. —  That  the  legislative  power  and  authority 
of  said  Territory  shall  be  vested  in  a  legislature,  which  shall  consist  of  a 
senate  and  a  house  of  representatives.  The  senate  shall  consist  of  eight 
members,  two  from  each  of  the  four  judicial  divisions  into  which  Alaska 
is  now  divided  by  Act  of  Congress,  each  of  whom  shall  have  at  the  time 
of  his  election  the  qualifications  of  an  elector  in  Alaska,  and  shall  have 
been  a  resident  and  an  inhabitant  in  the  division  from  which  he  is  elected 
for  at  least  two  years  prior  to  the  date  of  his  election.  The  term  of  office 
of  each  member  of  the  senate  shall  be  four  years :  Provided,  That  imme- 
diately after  they  shall  be  assembled  in  consequence  of  the  first  election 
they  shall,  by  lot  or  drawing,  be  divided  in  each  division  into  two  classes; 
the  seats  of  the  members  of  the  first  class  shall  be  vacated  at  the  end  of  two 
years  and  the  seats  of  the  members  of  the  second  class  shall  be  vacated 
at  the  end  of  four  years,  so  that  one  member  of  the  senate  shall,  after  the 
first  election,  be  elected  biennially  at  the  regular  election  from  each  division. 
The  house  of  representatives  shall  consist  of  sixteen  members,  four  from 
each  of  the  four  judicial  divisions  into  which  Alaska  is  now  divided  by 
Act  of  Congress.  The  term  of  office  of  each  representative  shall  be  for 
two  years  and  each  representative  shall  possess  the  same  qualifications  as 
are  prescribed  for  members  of  the  senate  and  the  persons  receiving  the 
highest  number  of  legal  votes  in  each  judicial  division  cast  in  said  election 
for  senator  or  representative  shall  be  deemed  and  declared  elected  to  such 
office:  Provided,  That  in  the  event  of  a  tie  vote  the  candidates  thus 
affected  shall  settle  the  question  by  lot.  In  case  of  a  vacancy  in  either 
branch  of  the  legislature  the  governor  shall  order  an  election  to  fill  such 
vacancy,  giving  due  and  proper  notice  thereof.  That  each  member  of  the 
legislature  shall  be  paid  by  the  United  States  the  sum  of  fifteen  dollars 
per  day  for  each  day's  attendance  while  the  legislature  is  in  session,  and 
mileage,  in  addition,  at  the  rate  of  fifteen  cents  per  mile  for  each  mile 
from  his  hoihe  to  the  capital  and  return  by  the  nearest  traveled  route, 
[37  Stat.  L.  513.] 

The  four  judicial  divisions  here  mentioned  were  established  by  an  Act  of  March  8j 
1900,  ch.  269,  S  2,  amending  an  Act  of  June  6.  1900,  ch.  786,  {  4,  infrc^  p.  26L 
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Sec.  5.  Election  of  members  of  the  legislature. —  That  the  first  elec- 
tion for  members  of  the  Legislature  of  Alaska  shall  be  held  on  the  Tuesday 
next  after  the  first  Monday  in  November,  nineteen  hundred  and  twelve, 
and  all  subsequent  elections  for  the  election  of  such  members  shall  be 
held  on  the  Tuesday  next  after  the  first  Monday  in  November  bien- 
nially thereafter ;  that  the  qualifications  of  electors,  the  regulations  govern- 
ing the  creation  of  voting  precincts,  the  appointment  and  qualifications  of 
election  ofiicers,  the  supervision  of  elections,  the  giving  of  notices  thereof, 
the  forms  of  ballots,  the  register  of  votes,  the  challenging  of  voters,  and 
the  returns  and  the  canvass  of  the  returns  of  the  result  of  all  such  elections 
for  members  of  the  legislature  shall  be  the  same  as  those  prescribed  in  the 
Act  of  Congress  entitled  ''An  Act  providing  for  the  election  of  a  Delegate 
to  the  House  of  Kepresentatives  from  the  Territory  of  Alaska, ' '  approved 
May  seventh,  nineteen  hundred  and  six,  and  all  the  provisions  of  said  Act 
which  are  applicable  are  extended  to  said  elections  for  members  of  the 
legislature,  and  shall  govern  the  same,  and  the  canvassing  board  created 
by  said  Act  shall  canvass  the  returns  of  such  elections  and  issue  certificates 
of  election  to  each  member  elected  to  the  said  legislature;  and  all  the 
penal  provisions  contained  in  section  fifteen  of  the  said  Act  shall  apply 
to  elections  for  members  of  the  legislature  as  fully  as  they  now  apply 
to  elections  for  Delegate  from  Alaska  to  the  House  of  Representatives. 
[37  Stat.  L.  513.] 

For  the  Act  of  May  7,  1006,  ch.  20S3,  here  mentioned,  see  infra,  p.  287. 

Sec.  6.  Convening  and  sessions  of  legislature. —  That  the  Legislature 
of  Alaska  shall  convene  at  the  capitol  at  the  city  of  Juneau,  Alaska,  on 
the  first  Monday  in  March  in  the  year  nineteen  hundred  and  thirteen,  and 
on  the  first  Monday  in  March  every  two  years  thereafter;  but  the  said 
legislature  shall  not  continue  in  session  longer  than  sixty  days  in  any  two 
years  unless  again  convened  in  extraordinary  session  by  a  proclamation  of 
the  governor,  which  shall  set  forth  the  object  thereof  and  give  at  least 
thirty  days'  written  notice  to  each  member  of  said  legislature,  and  in  such 
case  shall  not  continue  in  session  longer  than  fifteen  days.  The  governor 
of  Alaska  is  hereby  authorized  to  convene  the  legislature  in  extraordinary 
session  for  a  period  not  exceeding  fifteen  days  when  requested  to  do  so 
by  the  President  of  the  United  States,  or  when  any  public  danger  or 
necessity  may  require  it.      [37  Stat.  L.  514.] 

Sec.  7.  Organization  of  the  legislature. —  That  when  the  legislature 
shall  convene  under  the  law,  the  senate  and  house  of  representatives  shall 
each  organize  by  the  election  of  one  of  their  number  as  presiding  officer, 
who  shall  be  designated  in  the  case  of  the  senate  as  "  president  of  the 
senate  "  and  in  the  case  of  the  house  of  representatives  as  "  speaker  of 
the  house  of  representatives,'*  and  by  the  election  by  each  body  of  the 
subordinate  officers  provided  for  in  section  eighteen  hundred  and  sixty-one 
of  the  United  States  Revised  Statutes  of  eighteen  hundred  and  seventy- 
eight,  and  each  of  said  subordinate  officers  shall  receive  the  compensation 
provided  in  that  section :  Provided,  That  no  person  shall  be  employed 
for  whom  salary,  wages,  or  compensation  is  not  provided  m  the  appropria- 
tion made  by  Congress.      [37  Stat.  L.  514.] 

R.  S.  sec.  1861  mentioned  in  the  text  was  repealed  by  an  Act  of  June  19,  1878,  ch. 
829j  S  1|  20  Stat.  L.  193,  which  enacted  a  substitute  therefor. 
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Sec.  8.  Bnaoting  dause — Subject  of  Aet.— That  the  enacting  clause 
of  all  laws  passed  by  the  legislature  shall  be  **  Be  it  enacted  by  the  Legis- 
lature of  the  Territory  of  Alaska/'  No  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title.      [37  8tai.  L.  614.] 

Sbc.  9.  Legislative  poww  —  Limitations. —  The  legislative  power  of 
the  Territory  shall  extend  to  all  rightful  subjects  of  legislation  not  incon- 
sistent with  the  Constitution  and  laws  of  the  United  States,  but  no  law 
shall  be  passed  interfering  with  the  primary  disposal  of  the  soil;  no  tax 
shall  be  imposed  upon  the  property  of  the  United  States;  nor  shall  the 
lands  or  other  property  of  non-residents  be  taxed  higher  than  the  lands  or 
other  property  of  residents ;  nor  shall  the  legislature  grant  to  any  corpora- 
tion, association,  or  individual  any  special  or  exclusive  privilege,  immunity, 
or  franchise  without  the  afSrmative  approval  of  Congress;  nor  shall  the 
legislature  pass  local  or  special  laws  in  any  of  the  eases  enumerated  in  the 
Act  of  July  thirtieth,  eighteen  hundred  and  eighty-six;  nor  shall  it  grant 
private  charters  or  special  privileges,  but  it  may,  by  general  act,  permit 
persons  to  associate  themselves  together  as  bodies  corporate  for.  manu- 
facturing, mining,  agricultural,  and  other  industrial  pursuits,  and  for 
the  conduct  of  business  of  insurance,  savings  banks,  banks  of  discount  and 
deposit  (but  not  of  issue),  loans,  trust,  and  guaranty  associations,  for  the 
establishment  and  conduct  of  cemeteries,  and  for  the  construction  and 
operat[i]on  of  railroads,  wagon  roads,  vessels,  and  irrigating  ditches,  and 
the  colonization  and  improvement  of  lands  in  connection  therewith,  or  for 
colleges,  seminaries,  churches,  libraries,  or  any  other  benevolent,  charitable, 
or  scientific  association,  but  the  authority  embraced  in  this  section  shall  only 
permit  the  organization  of  corporations  or  associations  whose  chief  business 
shall  be  in  the  Territory  of  Alaska;  no  divorce  shall  be  granted  by  the 
legislature,  nor  shall  any  divorce  be  granted  by  the  courts  of  the  Territory, 
unless  the  applicant  therefor  shall  have  resided  in  the  Territory  for  two 
years  next  preceding  the  application,  which  residence  and  all  causes  for 
divorce  shall  be  determined  by  the  court  upon  evidence  adduced  in  open 
court;  nor  shall  any  lottery  or  the  sale  of  lottery  tickets  be  allowed;  nor 
shall  the  legislature  or  any  municipality  interfere  with  or  attempt  in  any- 
wise to  limit  the  Acts  of  Congress  to  prevent  and  punish  gambling,  and 
all  gambling  implements  shall  be  seized  by  the  United  States  marshal  or 
any  of  his  deputies,  or  any  constable  or  police  ofScer,  and  destroyed;  nor 
shall  spirituous  or  intoxicating  liquors  be  manufactured  or  sold,  except 
imder  such  regulations  and  restrictions  as  Congress  shall  provide;  nor 
shall  any  public  money  be  appropriated  by  the  Territory  or  any  municipal 
corporation  therein  for  the  support  or  benefit  of  any  sectarian,  denomina- 
tional, or  private  school,  or  any  school  not  under  the  exclusive  control  of 
the  Government;  nor  shall  the  Government  of  the  Territory  of  Alaska  or 
any  political  or  municipal  corporation  or  subdivision  of  the  Territory 
make  any  subscription  to  the  cipital  stock  of  any  incorporated  company, 
or  in  any  manner  lend  its  credit  for  the  use  thereof ;  nor  shall  the  Territory, 
or  any  municipal  corporation  therein,  have  power  or  authority  to  create 
or  assume  any  bonded  indebtedness  whatever;  nor  to  borrow  money  in 
the  name  of  the  Territory  or  of  any  municipal  division  thereof;  nor  to 
pledge  the  faith  of  the  people  of  the  same  for  any  loan  whatever,  either 
directly  or  indirectly;  nor  to  create,  nor  to  assume,  any  indebtedness. 
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except  for  the  actual  running  expenses  thereof;  and.  no  such  indebtedness 
for  actual  running  expenses  shall  be  created  or  assumed  in  excess  of  the 
actual  income  of  the  Territory  or  municipality  for  that  year,  including 
as  a  part  of  such  income  appropriations  then  made  by  Congress,  and  taxes 
levied  and  payable  and  applicable  to  the  payment  of  such  indebtedness 
and  cash  and  other  money  credits  on  hand  and  applicable  and  not  already 
pledged  for  prior  indebtedness:  Provided,  That  all  authorized  indebted- 
ness shall  be  paid  in  the  order  of  its  creation;  all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  and  shall  be  levied  and  collected  under 
general  laws,  and  the  assessments  shall  be  according  to  the  actual  value 
thereof.  No  tax  shall  be  levied  for  Territorial  purposes  in  excess  of  one 
per  centum  upon  the  assessed  valuation  of  property  therein  in  any  one 
year;  nor  shall  any  incorporated  town  or  municipality  levy  any  tax,  for 
any  purpose,  in  excess  of  two  per.  centum  of  the  assessed  valuation  of 
property  within  the  town  in  any  one  year :  Provided,  That  the  Congress 
reserves  the  exclusive  power  for  five  years  from  the  date  of  the  approval 
of  this  Act  to  fix  and  impose  any  tax  or  taxes  upon  railways  or  railway 
property  in  Alaska,  and  no  acts  or  laws  passed  by  the  Legislature  of  Alaska 
providing  for  a  county  form  of  government  therein  shall  have  any  force 
or  effect  until  it  shall  be  submitted  to  and  approved  by  the  afiBrmative 
action  of  Congress;  and  all  laws  passed,  or  attempted  to  be  passed,  by  such 
legislature  in  said  Territory  inconsistent  with  the  provisions  of  this  section 
shall  be  null  and  void :  Provided  further,  That  nothing  herein  contained 
shall  be  held  to  abridge  the  right  of  the  legislature  to  modify  the  qualifica- 
tions of  electors  by  extending  the  elective  franchise  to  women.  [37  Stat. 
L.  514.] 

For  the  Act  of  July  30,  1886,  ch.  818,  mentioned  in  the  text,  see  the  title  Terbitokies. 

Sec.  10.  Bules,  quorum,  and  majority. —  That  the  senate  and  house 
of  representatives  shall  each  choose  its  own  officers,  determine  the  rules  of 
its  own  proceedings  not  inconsistent  with  this  Act,  and  keep  a  journal 
of  its  proceedings ;  that  the  ayes  and  noes  of  the  members  of  either  house 
on  any  question  shall,  at  the  request  of  one-fifth  of  the  members  present, 
be  entered  upon  the  journal ;  that  a  majority  of  the  members  to  which  each 
house  is  entitled  shall  constitute  a  quorum  of  such  house  for  the  conduct 
of  business,  of  which  quorum  a  majority  vote  shall  suffice;  that  a  smaller 
number  than  a  quorum  may  adjourn  from  day  to  day  and  compel  the 
attendance  of  absent  members,  in  such  manner  and  under  such  penalties 
as  each  house  may  provide;  that  for  the  purpose  of  ascertaining  whether 
there  is  a  quorum  present  the  presiding  officer  shall  count  and  report  the 
actual  number  of  members  present.      [37  Stat.  L.  515.] 

Sec.  11.  Legislator  shall  not  hold  other  office. —  That  no  member  of 
the  legislature  shall  hold  or  be  appointed  to  any  office  which  has  been 
created,  or  the  salary  or  emoluments  of  which  have  been  increased,  while 
he  was  a  member,  during  the  term  for  which  he  was  elected  and  for  one 
year  after  the  expiration  of  such  term;  and  no  person  holding  a  commis- 
sion or  appointment  under  the  United  States  shall  be  a  member  of  the 
legislature  or  shall  hold  any  office  under  the  government  of  said  Territory. 
137  Stat.  L.  516.] 
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Sec.  12.  Exemptions  of  legislators. —  That  no  member  of  the  legis- 
lature shall  be  held  to  answer  before  any  other  tribunal  for  any  words 
uttered  in  the  exercise  of  his  legislative  functions.  That  the  members  of 
the  legislature  shall,  in  all  cases  except  treason,  felony,  or  breach  of  the 
peace,-  be  privileged  from  arrest  during  their  attendance  upon  the  sessions 
of  the  respective  houses,  and  in  going  to  and  returning  from  the  same: 
Provided,  That  such  privilege  as  to  going  and  returning  shall  not  cover 
a  period  of  more  than  ten  days  each  way,  except  in  the  second  division, 
when  it  shall  extend  to  twenty  days  each  way,  and  the  fourth  division  to 
fifteen  days  each  way.      [37  Stat.  L,  516,] 

Sec.  13.  Passage  of  laws. —  That  a  bill  in  order  to  become  a  law  shall 
have  three  separate  readings  in  each  house,  the  final  passage  of  which  in 
eachliouse  shall  be  by  a  majority  vote  of  all  the  members  to  which  such 
house  is  entitled,  taken  by  ayes  and  noes,  and  entered  upon  its  journal. 
That  every  bill,  when  passed  by  the  house  in  which  it  originated  or  in 
which  amendments  thereto  shall  have  originated,  shall  immediately  be 
enrolled  and  certified  by  the  presiding  officer  and  the  clerk  and  sent  to  the 
other  house  for  consideration.      [37  Stat,  L.  516,] 

Sec.  14.  The  veto  power. —  That,  except  as  herein  provided,  all  bills 
passed  by  the  legislature  shall,  in  order  to  be  valid,  be  signed  by  the  gov- 
ernor. That  every  bill  which  shall  have  passed  the  legislature  shall  be 
certified  by  the  presiding  officers  and  clerks  of  both  houses,  and  shall  there- 
upon be  presented  to  the  governor.  I£  he  approves  it,  he  shall  sign  it 
and  it  shall  become  a  law  at  the  expiration  of  ninety  days  thereafter, 
unless  sooner  given  effect  by  a  two-thirds  vote  of  said  legislature.  If  the 
governor  does  not  approve  such  bill,  he  may  return  it,  with  his  objections, 
to  the  legislature.  He  may  veto  any  specific  item  or  items  in  any  bill 
which  appropriates  money  for  specific  purposes,  but  shall  veto  other  bills, 
if  at  all,  only  as  a  whole.  That  upon  the  receipt  of  a  veto  message  from 
the  governor  each  house  of  the  legislature  shall  enter  the  same  at  large 
upon  its  journal  and  proceed  to  reconsider  such  bill,  or  part  of  a  bill,  and 
again  vote  upon  it  by  ayes  and  noes,  which  shall  be  entered  upon  its 
journal.  If,  after  such  reconsideration,  such  bill  or  part  of  a  bill  shall 
be  approved  by  a  two-thirds  vote  of  all  the  membere  to  which  each  house 
is  entitled,  it"  shall  thereby  become  a  law.  That  if  the  governor  neither 
signs  nor  vetoes  a  bill  within  three  days  (Sundays  excepted)  after  it  is 
delivered  to  him,  it  shall  become  a  law  without  his  signature,  unless  the 
legislature  adjourns  sine  die  prior  to  the  expiration  of  such  three  days. 
If  any  bill  shall  not  be  returned  by  the  governor  within  three  days  (Sun- 
days excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall 
be  a  law  in  like  manner  as  if  he  had  signed  it,  unless  the  legislature,  by 
its  adjournment,  prevents  the  return  of  the  bill,  in  which  case  it  shall  not 
be  a  law.   *  [37  Stat.  L.  516,] 

m 

Sec.  15.   Pajrment  of  legislative  expenses. —  That  there  shall  be  annu- 
ally appropriated  by   Congress  a  sum  sufficient  to  pay  the  salaries  of 
members  and  authorized  employees  of  the  Legislature  of  Alaska,  the  print 
ing  of  the  laws,  and  other  incidental  expenses  thereof;  the  said  sum  shall 
1  F.  S.  A.  — 17 
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be  disbursed  by  the  governor  of  Alaska,  under  sole  instructions  from  the 
Secretary  of  the  Treasury,  and  he  shall  account  quarterly  to  the  Secretary 
for  the  manner  in  which  the  said  funds  shall  have  been  expended;  and 
no  expenditure,  to  be  paid  out  of  money  appropriated  by  Congress,  shall 
be  made  by  the  governor  or  by  the  legislature  for  objects  not  authorized 
by  the  Acts  of  Congress  making  the  appropriations,  nor  beyond  the  sums 
thus  appropriated  for  such  objects.      [37  Stai.  L.  516,] 

Sec.  16.  Laws  transmitted  to  President  and  printed. —  That  the 
governor  of  Alaska  shall,  within  ninety  days  after  the  close  of  each  session 
of  the  Legislature  of  the  Territory  of  Alaska,  transmit  a  correct  copy  of  all 
the  laws  and  resolutions  passed  by  the  said  legislature,  certified  to  by  the 
secretary  of  the  Territory,  with  the  seal  of  the  Territory  attached;  one 
copy  to  the  President  of  the  United  States,  and  one  to  the  Secretaj-y  of 
State  of  the  United  States;  and  the  legislature  shall  make  provisions  for 
printing  the  session  laws  and  resolutions  within  ninety  days  after  the 
close  of  each  session  and  for  their  distribution  to  public  officials  and  sale 
to  the  people  of  the  Territory.      [37  Stai.  L.  517.] 

Seo.  17.  Election  of  Delegates. —  That  after  the  year  nineteen  hun- 
dred and  twelve  the  election  for  Delegate  from  the  Territory  of  Alaska, 
provided  by  "An  Act  providing  for  the  election  of  a  Delegate  to  the 
House  of  Representatives  from  the  Territory  of  Alaska,"  approved  May 
seventh,  nineteen  hundred  and  six,  shall  be  held  on  the  Tuesday  next 
after  the  first  Monday  in  November  in  the  year  nineteen  hundred  and 
fourteen,  and  every  second  year  thereafter  on  the  said  Tuesday  next  after 
the  first  Monday  in  November,  and  all  of  the  provisions  of  the  aforesaid 
Act  shall  continue  to  be  in  full  force  and  effect  and  shall  apply  to  the  said 
election  in  every  respect  as  is  now  provided  for  the  election  to  be  held 
in  the  month  of  August  therein :  Provided,  That  the  time  for  holding  an 
election  in  said  Territory  for  Delegate  in  Alaska  to  the  House  of  Repre- 
sentatives to  fill  a  vacancy,  whether  such  vacancy  is  caused  by  failure  to 
elect  at  the  time  prescribed  by  law,  or  by  the  death,  resignation,  or 
incapacity  of  a  person  elected,  may  be  prescribed  by  an  act  passed  by  the 
Legislature  of  the  Territory  of  Alaska:  Provided  further,  That  when 
such  election  is  held  it  shall  be  governed  in  every  respect  by  the  laws 
passed  by  Congress  governing  such  election.      [37  Stat.  L.  517.] 

The  Act  of  May  7,  1906,  ch.  2083,  mentioned  in  the  text,  Is  given  infra,  p.  287. 
The  provisions  of  the  text  supersede  those  of  the  Act  of  May  7,  1906,  ch.  2083,  {  2, 
34  Stat.  L.  170,  which  regulated  the  first  election  of  a  delegate  for  Alaska. 

Sec.  18.  Creating  railroad  commission. —  That  an  officer  of  the  Engi- 
neer Corps  of  the  United  States  Army,  a  geologist  in  charge  of  Alaska 
surveys,  an  officer  in  the  Engineer  Corps  of  the  United  States  Navy,  and 
a  civil  engineer  who  has  had  practical  experience  in  railroad  construction 
and  has  not  been  connected  with  any  railroad  enterprise  in  said  Territory 
be  appointed  by  the  President  as  a  commission  hereby  authorized  and 
instructed  to  conduct  an  examination  into  the  transportation  question  in 
the  Territory  of  Alaska;  to  examine  railroad  routes  from  the  seaboard 
to  the  coal  fields  and  to  the  interior  and  navigable  waterways;  to  secure 
surveys  and  other  information  with  respect  to  railroads,  including  cost 
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of  construction  and  operation ;  to  obtain  information  in  respect  to  the  coal 
3elds  and  their  proximity  to  railroad  routes;  and  to  make  report,  of  the 
facts  to  Congress  on  or  before  the  first  day  of  December,  nineteen  hundred 
and  twelve,  or  as  soon  thereafter  as  may  be  practicable,  together  with  their 
conclusions  and  recommendations  in  respect  to  the  best  and  most  available 
routes  for  railroads  in  Alaska  which  will  develop  the  country  and  the 
resources  thereof  for  the  use  of  the  people  of  the  United  States :  Provided 
further^  That  the  sum  of  twenty-five  thousand  dollars,  or  so  much  thereof 
as  may  be  necessary,  is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated  to  defray  the  expenses  of  said  com- 
mission.     [37  Stat,  L,  517.] 

For  the  "Alaska  Railroad  Act"  of  March  12,  1914,  eh.  37,  see  infra,  division  V, 
Railroads,  Wagon  Roads,  Aerials  and  Tramways, 

Sec.  19.  [Compilation  of  laws  authorized.]  That  the  Committee  on 
Territories  of  the  Senate  and  the  Committee  on  Territories  of  the  House 
of  Representatives  are  hereby  authorized,  empowered,  and  directed  to 
jointly  codify,  compile,  publish,  and  annotate  all  the  laws  of  the  United 
States  applicable  to  the  Territory  of  Alaska,  and  said  committees  are 
jointly  authorized  to  employ  such  assistance  as  may  be  necessary  for  that 
purpose ;  and  the  sum  of  five  thousand  dollars,  or  so  much  thereof  as  may 
be  necessary,  is  hereby  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  to  cover  the  expenses  of  said  work,  which 
shall  be  paid  upon  vouchers  properly  signed  and  approved  by  the  chairmen 
of  said  committees.      [37  Stat,  L,  518,] 

By  the  Act  of  May  17,  1884,  ch.  53,  §  11,  23  Stat  L.  27^  the  attorney-general  was 
directed  to  compile  certain  laws  relating  to  Alaska. 

Sec.  20.  Laws  shall  be  submitted  to  Congress. —  That  all  laws  passed 
by  the  Legislature  of  the  Territory  of  Alaska  shall  be  submitted  to  the 
Congress  by  the  President  of  the  Unite'd  States,  and,  if  disapproved  by 
Congress,  they  shall  be  null  and  of  no  effect.     [37  Stat.  L.  518.] 


[Sec.  1.]  Government  wharf  in  Alaska:  •  •  •  For  reconstruct- 
ing or  repairing  and  putting  in  safe  and  proper  condition  the  wharf  at 
Sitka,  Alaska,  five  thousand  dollars  to  be  immediately  available :  Provided, 
That  hereafter  the  Secretary  of  the  Treasury  be  authorized  to  charge  and 
fix  the  rates  of  dockage  and  wharfage  to  be  paid  by  any  private  vessel  or 
person  allowed  to  use  said  wharf,  the  said  receipts  to  be  deposited  with  the 
Treasurer  of  the  United  States  as  a  miscellaneous  receipt  derived  from 
Government  property ;  and  the  Secretary  of  the  Treasury  shall  direct,  by 
regulation  or  otherwise,  by  whom  said  wharfage  and  dockage  receipts  shall 
be  collected.      [29  Stat,  L.  413.] 

The  above  provision  is  from  the  Sundry  Civil  Appropriation  Act  of  June  11,  1896, 
ch.  420.    It  is  omitted  from  volume  2  of  Supp.  R.  S. 

A  subsequent  appropriation  for  repairs  was  made  by  the  Act  of  March  3,  1915,  ch.  75, 
I  1,  infra,  p.  299. 
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An  Act  making  further  provision  for  a  civil  government  in  Alaska,  and 

for  other  purposes. 

[Act  of  June  6, 1900,  ch,  786,  31  Stat,  L,  321.] 

Seo.  2.  [Governor  —  appointment,  powers  and  duties.]  There  shall 
be  appointed  for  the  district  a  governor,  who  shall  reside  therein  during 
his  term  of  office  and  be  charged  with  the  interests  of  the  United  States 
Government  within  the  district.  To  the  end  aforesaid  he  shall  have 
authority  to  see  that  the  laws  enacted  for  the  district  are  enforced  and 
to  require  the  faithful  discharge  of  their  duties  by  the  officials  appointed 
to  administer  the  same.  He  may  also  grant  reprieves  for  offenses  com- 
mitted against  the  laws  of  the  district  or  of  the  United  States  until  the 
decision  of  the  President  thereon  shall  be  made  known.  He  shall  be 
ex  officio  commander  in  chief  of  the  militia  of  the  district,  and  shall  have 
power  to  call  out  the  same  when  necessary  to  the  due  execution  of  the 
laws  and  to  preserve  the  peace,  and  to  cause  all  able-bodied  citizens  of  the 
United  States  in  the  district  to  enroll  and  serve  as  such  when  the  public 
exigency  demands;  and  he  shall  perform  generally  in  and  over  said  dis- 
trict such  acts  as  pertain  to  the  office  of  governor  of  a  Territory,  so  far 
as  the  same  may  be  made  or  become  applicable  thereto.  He  shall,  subject 
to  the  direction  and  approval  of  the  Secretary  of  the  Interior,  advertise 
for  and  receive  bids  and,  in  behalf  of  the  United  States,  contract  from 
year  to  year  with  the  responsible  asylum  or  sanitarium  west  of  the  main 
range  of  the  Rocky  Mountains  submitting  the  lowest  bid  for  the  care  and 
custody  of  persons  legally  adjudged  insane  in  said  district  of  Alaska;  the 
cost  of  advertising  for  bids,  executing  the  contract,  and  caring  for  the 
insane  to  be  paid,  until  otherwise  provided  by  law,  by  the  Secretary  of 
the  Treasury,  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, on  accounts  and  vouchers  duly  approved  by  the  governor  and  the 
Secretary  of  the  Interior.  The  governor  shall  from  time  to  time  inquire 
into  the  operations  of  any  person,  company,  association,  or  corporation 
authorized  by. the  United  States,  by  contract  or  otherwise,  to  kill  seal  or 
other  fur-bearing  animals  in  the  district,  and  any  and  all  violations  by 
such  person,  company,  association,  or  corporation  of  the  agreement  with 
the  United  States  under  which  the  operations  are  being  conducted,  and 
shall  annually  report  to  Congress  the  result  of  such  inquiries.  He  shall 
make  an  annual  report,  on  the  first  day  of  October  in  each  year,  to  the 
President  of  the  United  States,  of  his  official  acts  and  doings,  and  of  the 
condition  of  the  district,  with  reference  to  its  resources,  industries,  popu- 
lation, and  the  administration  of  the  civil  government  thereof.  And  the 
President  of  the  United  States  shall  have  power  to  review  and  to  confirm 
or  annul  any  reprieves  granted  or  other  acts  done  by  him.  The  governor 
may  appoint  and  commission  one  or  more  notaries  public  for  the  district, 
and  appointments  of  notaries  public  heretofore  made  by  him  are  hereby 
legalized,  and  all  acts  performed  by  them  by  virtue  of  their  notarial 
commissions  shall  be  for  all  purposes  as  valid  as  though  the  governor  had 
at  the  time  full  and  complete  legal  authority  to  appoint  the  commission 
then.      [31  Stat.  L.  321.] 

This  is  the  second  section  of  title  I  of  the  "  Carter  Act."  Section  1  provided  that 
the  territory  should  constitute  a  cWil  and  judicial  district  and  located  the  seat  of 
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government.  It  was  superseded  by  the  Act  of  Aug.  24,  1912,  ch.  387,  §§  1  and  2,  supra, 
p.   250. 

The  fifth  sentence  of  the  foregoing  section  relating  to  the  care  of  the  insane  was 
superseded  by  the  Act  of  Feb.  6,  1909,  ch.  80,  §  7,  infra,  p.  294. 

The  sixth  sentence  of  this  section  relating  to  tlie  killing  of  seals  was  in  part  super- 
seded by  the  Act  of  April  21,  1910,  ch.  183,  infra,  division  VI,  and  supersedes  a 
provision  of  the  latter  part  of  section  5  of  the  Act  of  May  17,  1884,  ch.  63,  33  Stat. 
L.  25. 

The  provisions  of  the  text  supersede  those  of  the  Act  of  May  17,  1884,  ch.  53,  {  2, 
23  Stat.  L.  24,  relating  to  the  same  subject. 

Sec.  3.  [Surveyor-general.]  The  surveyor-general  of  the  district  shall 
be  ex  officio  secretary  thereof,  and  as  such  shall  be  custodian  of  the  district 
seal,  which  shall  be  provided  by  the  Attorney-General.  The  surveyor- 
general,  as  ex  officio  secretary  of  the  district,  shall  perform  the  official 
duties  required  by  law  to  be  performed  by  the  secretary  of  a  Territory  of 
the  United  States,  in  so  far  as  applicable  to  said  district,  and  such  other 
duties  as  may  be  required  by  law.     [31  Stat,  L.  322.] 

Sec.  4.  [District  courts  established  —  judges  —  divisions,  terms,  etc.] 
*  •  •  That  there  is  hereby  established  a  district  court  for  the  district 
of  Alaska,  with  the  jurisdiction  of  circuit  and  district  courts  of  the  United 
States  and  with  general  jurisdiction  in  civil,  criminal,  equity,  and  admi- 
ralty causes;  and  four  district  judges  shall  be  appointed  for  the  district, 
each  at  an  annual  salary  of  seven  thousand  five  hundred  dollars,  who  shall 
during  their  terms  of  office  reside  in  the  divisions  of  the  district  to  which 
they  may  be  respectively  assigned  by  the  President.  The  court  shall  con- 
sist of  four  divisions,  which  shall  also  be  recording  divisions.  Division 
numbered  one  shall  consist  of  all  that  part  of  the  district  of  Alaska  lying 
east  of  the  one  hundred  and  forty-first  meridian  of  west  longitude.  Divi- 
sion numbered  two  shall  consist  of  all  that  territory  lying  west  of  a  line 
commencing  on  the  Arctic  coast  at  the  one  hundred  and  forty-eighth 
meridian;  thence  extending  south  along  the  easterly  watershed  of  the 
Colville  River  to  a  point  on  the  Rocky  Mountain  divide  between  the 
headwaters  of  Colville  River  on  the  north  and  west  and  the  waters  of  the 
Chandlar  on  the  south;  thence  southwesterly  along  the  divide  between 
the  waters  of  the  Colville  River,  the  Kotzebue  Sound,  and  Norton  Sound 
on  the  north  and  west  and  the  waters  of  the  Youkon  on  the  south  to  the 
one  hundred  and  sixty-first  meridian  of  west  longitude ;  thence  along  said 
meridian  to  the  Kuskokwim  River;  thence  southwesterly  along  the  center 
of  the  channel  of  said  Kuskokwim  River  to  Bering  Sea;  the  said  division 
to  include  all  the  islands  lying  north  of  the  fifty-ninth  parallel  of  north 
latitude.  Division  numbered  three  shall  consist  of  all  that  territory  lying 
south  and  west  of  the  line  starting  on  the  coast  of  the  Gulf  of  Alaska  at 
the  one  hundred  and  forty-first  meridian  of  west  longitude;  thence  north- 
erly along  said  meridian  to  a  point  due  east  from  Mount  Kimball ;  thence 
west  to  summit  of  Mount  Kimball;  thence  southwesterly  along  the  southerly 
watershed  of  the  headwaters  of  Tanana  River;  thence  westerly  along  the 
divide  between  the  waters  of  the  Gulf  of  Alaska  on  the  south  and  the  waters 
of  the  Yukon  on  the  nortli  to  the  summit  of  Mount  McKinley ;  thence  con- 
tinuing westerly  along  the  divide  between  the  waters  of  the  Gulf  of  Alaska 
and  Bristol  Bay  on  the  south  and  the  waters  of  the  Yukon  and  Kuskokwim 
on  the  north  to  the  one  hundred  and  fifty-ninth  meridian  of  west  longitude ; 
thence  northwesterly  to  the  Kuskolcwim  River  on  the  one  hundred  and 
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sixty-first  meridian  of  west  longitude;  thence  southwesterly  along  the 
center  of  said  river  to  Bering  Sea;  said  division  to  include  the  Alaska 
peninsula,  the  Aleutian  Islands,  and  all  islands  along  the  coast  of  this 
district  south  and  west  of  the  said  district  and  all  lying  south  of  the  fifty- 
ninth  parallel  of  north  latitude.  Division  numbered  four  shall  consist  of 
all  that  part  of  the  district  of  Alaska  lying  east  of  the  second  division  and 
north  of  the  third  division.  One  general  term  of  court  shall  be  held  each 
year  at  Juneau,  and  such  additional  terms  at  other  places  in  the  first  divi- 
sion as  the  Attorney-General  may  direct.  One  general  terra  of  court  shall 
be  held  each  year  at  Nome,  and  such  additional  terms  at  other  places  in 
the  second  division  as  the  Attorney-General  may  direct.  One  general  term 
of  court  shall  be  held  each  year  at  Valdez,  and  such  additional  terms  at 
other  places  in  the  third  division  as  the  Attorney-General  may  direct.  One 
general  term  of  court  shall  be  held  each  year  at  Fairbanks,  and  such 
additional  terms  at  other  places  in  the  fourth  division  as  the  Attorney- 
General  may  direct.  Each  of  the  judges  is  authorized  and  directed  to 
hold  such  special  terms  of  court  as  may  be  necessary  for  the  public  welfare 
or  for  the  dispatch  of  the  business  of  the  court  at  such  times  and  places 
in  their  respective  districts  as  any  of  them,  respectively,  may  deem  expedi- 
ent, or  as  the  Attorney-General  may  direct ;  and  each  shall  have  authority 
to  employ  interpreters  and  to  make  allowances  for  the  necessary  expenses 
of  his  court,  and  to  employ  an  ofiicial  court  stenographer  at  such  com- 
pensation as  shall  be  fixed  by  the  Attorney-General.  At  least  thirty  days' 
notice  shall  be  given  by  the  judge,  or  the  clerk,  of  the  time  and  place  of 
holding  the  several  terms  of  the  court.     [35  Stat,  L,  839.] 

This  section  was  amended  to  read  as  above  given  by  section  2  of  an  Act  of  March  3, 
1909,  ch.  269,  entitled  "An  Act  to  amend  section  eighty -six  of  an  act  to  provide  a  gov- 
ernment for  the  territory  of  Hawaii,  to  provide  for  additional  judges,  and  for  other 
judicial  purposes."  In  this  section  as  originally  enacted  provision  was  made  for 
three  district  judges  and  three  divisions  of  the  court. 

The  provisions  of  the  text  supersede  those  of  the  Act  of  May  17,  1884,  ch.  53,  §  3, 
23  Stat.  L.  24,  and  likewise  those  of  the  Act  of  June  13,  1902,  ch.  1082,  32  Stat.  L.  385, 
which  redivided  the  district  of  Alaska  into  three  recording  and  judicial  divisions. 
Section  7  of  said  Act  of  May  17,  1884,  ch.  53,  23  Stat.  L.  25,  defining  the  powers  of 
the  district  court,  was  likewise  superseded  by  the  text. 


Effect  of  amendment. — "  The  Alaskan 
Code  (June  6,  1900,  31  Stat.  321,  322, 
§§4  and  5,  c.  786)  created  one  District 
Court  with  three  judges  having  general 
civil  and  criminal  jurisdiction  over  the 
entire  district,  and  authority  to  hold  regu- 
lar terms  at  Juneau,  St.  Michael's  and 
lOagle  City,  and  special  terms  at  such 
times  and  places  in  the  district  as  they 
or  any  of  them  might  deem  expedient. 
The  Act  of  March  3,  1909  (35  Stat.  838, 
839,  c.  269),  in  providing  for  a  fourth 
division  did  not  contemplate  an  interrup- 
tion of  the  functions  of  the  judge  through- 
out the  entire  district,  nor  did  it  destroy 
the  unity  of  the  District  Court.  But  while 
preserving  unimpaired  the  power  of  the 
court  and  judges,  it  fixed  a  now  place  at 
which  the  same  District  Court  must  be 
held.  It  did  not  create  a  new  tribunal, 
with  new  officers,  to  be  organized  in  a  new 
political  division,  but  it  continued  the  ju- 
risdiction and  power  of  the  judge  to  be  ex- 
ercised anvwhere  in  Alaska.     It  did  not 


revoke  his  authority  to  summon  jurors 
to  attend  at  anv  session  of  the  District 
Court,  whether  permitted  to  be  held  at 
Fairbanks  under  the  Act  of  1900  or  re- 
quired there  to  be  held  after  July  1,  imder 
the  Act  of  1909.  The  principle  involved 
is,  in  some  of  its  aspects,  like  that  con- 
sidered in  Rosencrans  v.  United  States, 
(1897)  165  U.  S.  257,  17  S.  Ct.  302,  41 
U.  S.  (L.  ed.)  708,  where  it  was  said  that 
*  jurisdiction  is  co-extensive  with  district 
and  no  mere  multiplication  of  places  at 
which  courts  are  to  be  held  or  mere  crea- 
tion of  division  nullifies  it.'"  ^latheson 
V.  United  States,  (1913)  227  U.  S.  540,  33 
S.  Ct.  3.35,  57  U.  S.   ( L.  ed.)  631. 

"Courts  of  the  United  States"  as  in- 
cluding District  Court  of  Alaska. —  In  Mc- 
Allister V.  U.  S.,  (1891)  141  U.  S.  174, 
11  S.  Ct.  949,  35  U.  S.  (L.  ed.)  69.1,  af- 
firming (1SS7)  22  Ct.  CI.  318,  it  was  held, 
construing  tlie  earlier  Act  of  18S4,  that  the 
court  established  in  Alaska  was  not  one 
of    the    "courts    of    the    United    States" 
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vrithin  the  meaning  of  section  1768  of  the 
Revised  Statutes  of  the  United  States 
which  provided  that  "  during  any  recess 
of  the  Senate,  the  President  is  authorized, 
in  his  discretion,  to  suspend  any  civil 
officer  appointed  by  and  with  the  advice 
and  consent  of  the  Senate,  except  judges 
of  the  courts  of  the  United  States." 

''General  jurisdiction  in  criminal 
causes."  —  A  prosecution  for  murder,  pend- 
ing when  the  Act  of  March  8,  1899,  ch. 
429.  30  Stat.  L.  1253,  was  passed  estab- 
lishing a  criminal  code  and  code  of  crim- 
inal procedure  for  Alaska,  must,  in  view 
of  the  provision  therein  for  the  preserva- 
tion of  pending  causes,  be  regarded  as 
within  the  general  jurisdiction  in  criminal 
cases  conferred  upon  the  District  Court 
for  the  district  of  Alaska  by  this  section, 
whether  that  court  be  one  newly  created 
by  that  act,  which  contains  no  provision 
for  a  transfer  of  pending  causes,  or  be  an 
existing  tribunal  continued  thereby.  Bird 
c.  U.  S.,  ( 1902)  187  U.  S.  118,  23  S.  Ct.  42, 
47  U.  S.   (L.  ed.)   100. 

Court  of  last  resort. —  The  court  estab- 
lished by  the  Act  of  1884  was  the  court  of 
last  resort  within  the  limits  of  the  terri- 
tory. It  was,  therefore,  in  every  substan- 
tial sense,  the  Supreme  Court  of  that  ter- 
ritory, within  the  meaning  of  the  16th 
section  of  the  Act  of  1891,  conferring  juris- 
diction on  the  Circuit  Court  of  Appeals. 
The  Coquitlam  v.  U.  S.,  (1896)  163  U.  S. 
346,  16  S.  Ct.  1117,  41  U.  S.  (L.  ed.)  184. 

Prohibition. —  In  the  case  of  In  re 
Cooper,  (1891)  138  U.  S.  404,  11  S.  a. 
289,  34  U.  S.  (L.  ed.)  993,  which  was  an 
application  presented  to  the  United  States 
Supreme  Court  for  leave  to  file  a  petition 
for  a  writ  of  prohibition  to  the  District 
Court  of  the  United  States  for  the  Dis- 
trict of  Alaska  in  an  admiralty  pro- 
ceeoing,  the  court  said :  "  We  are  of  opin- 
ion, upon  the  preliminary  question,  that 
this  court  has  jurisdiction  to  proceed  in 
respect  to  the  District  Court  of  the  United 
States  for  the  District  of  Alaska,  by  way 
of  prohibition,  under  section  688  of  the 
Revised  Statutes,  and  leave  will  therefore 
be  given  to  file  the  petition  for  such  writ 
and  the  accompanying  suggestion."  See 
also  In  re  Cooper,  (1892)   143  U.  S.  472, 


12  S.  Ct  453,  36  U.  S.  (L.  ed.)  232, 
wherein  the  court,  commenting  on  the  de- 
cision above,  said :  "  Section  688,  Revised 
Statutes,  provides:  'The  Supreme  Court 
shall  have  power  to  issue  writs  of  pr«p- 
*hibition  to  the  District  Courts  when  pro- 
ceeding as  courts  of  admiralty  and  mari- 
time jurisdiction.'  And  although  we  were 
of  opinion  when  the  application  for  the 
rule  was  made,  and  subsequently  held  ( Mc- 
Allister V,  United  States,  141  U.  S.  174), 
that  the  District  Court  for  Alaska  was 
not  one  of  the  courts  mentioned  in  Article 
III  of  the  Constitution,  declaring  that  the 
judicial  power  of  the  United  States  shall 
be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  Congress  shall 
from  time  to  time  establish,  we  neverthe- 
less concluded  that  where  the  District 
(Dourt  of  Alaska  was  acting  as  a  District 
Court  of  the  United  States  and,  as  such, 
proceeding  in  admiralty,  it  came  within 
that  section,  and  this  court  had  power  to 
issue  the  writ  of  prohibition  to  that  court 
in  a  proper  case;  and  as  the  questions 
involved  could  be,  in  our  judgment,  more 
satisfactorily  presented  upon  a  return,  we 
granted  the  rule.  In  re  Cooper,  138  U.  S. 
404." 

Terms. —  Formerly  two  terms  of  the 
District  Court  of  Alaska  were  provided  for 
in  each  year.  The  Sylvia  Handy,  (1892) 
143  U.  S.  513,  12  S.  Ct.  464,  36  U.  S.  (L. 
ed.)   246. 

Transfer  of  cause  to  ''adjoining  state." 
—  In  Lewis  v,  Johnson,  (1898)  90  Fed. 
673,  it  was  held  that  Rev.  Stat.  sees. 
601,  637,  authorizing  the  transfer  of  a 
cause  to  a  district  of  an  "  adjoining  state  " 
under  certain  circumstances,  did  not  au- 
thorize the  removal  of  an  Alaskan  cause 
to  the  state  of  Washington,  as  that  was 
not  an  "adjoining  state"  within  the 
meaning  of  the  statute. 

Admiralty  appeals. —  The  Act  of  Feb. 
16,  1875,  relating  to  questions  reviewable 
in  admiralty  appeals,  is  applicable  to 
Alaskan  appeals.  In  re  Cooper,  (1892) 
143  U.  S.  472,  12  S.  Ct.  453,  36  U.  S. 
(L.  ed.)  232;  The  Sylvia  Handy,  (1892) 
143  U.  S.  613,  12  S.  Ct.  464,  36  U.  S. 
(L.  ed.)  246. 


Sec.  5.  [Jurisdiction  of  divisions,  etc.  —  place  of  trial.]  The  juris- 
diction of  each  division  of  the  court  shall  extend  over  the  district  of  Alaska, 
but  the  court  in  which  the  action  is  pending  may,  on  motion,  change  the 
place  of  trial  in  any  action,  civil  or  criminal,  from  one  place  to  another 
place  in  the  same  division  or  to  a  designated  place  in  another  division  in 
either  of  the  following  cases: 

First.  When  there  is  reason  to  believe  that  an  impartial  trial  can  not 
be  had  therein; 

Second.  When  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  the  change; 

Third.     When  from  any  cause  the  judge  is  disqualified  from  acting; 
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but  in  such  event  if  the  judge  of  another  division  will  appear  and  try  the 
action,  no  change  of  place  of  trial  must  be  made; 

Fourth.  By  the  court,  on  its  own  motion,  when,  considering  available 
means  of  travel,  it  appears  that  the  defendant  will  be  put  to  unnecessary 
expense  and  inconvenience  if  summoned  to  defend  in  the  place  or  division 
in  which  the  action  has  been  commenced ;  and  when  it  appears  to  the  satis- 
faction of  the  court,  or  judge  thereof,  that  an  action  has  been  commenced 
in  a  place  or  division  remote  from  the  residence  of  the  defendant  for  the 
purpose  of  causing  unnecessary  expense  or  inconvenience,  the  place  of  trial 
shall  be  changed  at  the  cost  of  the  plaintiff,  and  such  costs  shall  not  be 
recovered  from  the  defendant. 

In  any  criminal  prosecution  the  court  shall  change  the  place  of  trial 
where  it  appears  to  the  satisfaction  of  the  court  that  the  defendant  will  not 
be  prejudiced  thereby  and  that  the  United  States  will  be  put  to  unneces- 
sary expense  in  such  criminal  prosecution  if  the  transfer  is  not  made. 
[31  Stat  L,  323,] 

Jurisdiction    throughout    district. —  The  because  it  fails  to  charge  that  the  olTenae 

court  in  each  division  is  given  jurisdiction  was  committed  in  that  particular  division, 

throughout  the  district  and  an  indictment  Gnggs  v,  U.  S.,  (1908)  158  Fed.  572. 
returned  in  either  division  is  not  defective 

Sec.  6.   [Clerks  and  commissioners  —  appointment  and  duties.]     The 

respective  judges  of  the  court  shall  appoint,  and  at  pleasure  remove,  clerks 
and  commissioners  in  and  for  the  district,  who  shall  have  the  jurisdiction 
conferred  by  law  in  any  part  thereof,  but  who  shall,  during  their  terms 
of  ofiice,  each  reside  at  the  place  in  the  district  designated  in  the  respective 
orders  of  appointment. 

The  commissioners  shall  be  ex  officio  justices  of  the  peace,  recorders,  and 
probate  judges,  and  shall  perform  all  the  duties  and  exercise  all  the 
powers,  civil  and  criminal,  imposed  or  conferred  on  the  United  States 
commissioners  by  the  general  laws  of  the  United  States  and  the  special 
laws  applicable  to  the  district. 

They  shall  also  have  power  to  grant  writs  of  habeas  corpus  for  the  pur- 
pose of  inquiring  into  the  cause  of  restraint  of  liberty,  which  writs  shall 
be  made  returnable  before  a  district  judge,  and  like  proceedings  shall  be 
had  thereon  as  if  the  same  had  been  granted  by  the  judge  under  the 
general  laws  of  the  United  States  in  such  cases. 

The  commissioners  shall  also  have  the  powers  of  notaries  public,  and 
shall  keep  a  memorandum  of  all  deeds  and  other  instruments  of  writing 
acknowledged  before  them  and  relating  to  the  title  to  or  transfer  of  prop- 
erty within  the  district,  which  memorandum  shall  be  subject  to  public 
inspection. 

And  all  records  of  instruments  of  writing  hitherto  made  by  any  United 
States  commissioner  in  the  district  of  Alaska  are  hereby  declared  to  be 
public  records  of  such  district  and  shall  have  the  same  force  and  effect  as 
if  recorded  in  conformity  with  the  provisions  of  this  Act. 

The  commissioners  shall  also  keep  a  record  of  all  fines  and  forfeitures 
received  by  them,  and  shall  pay  over  the  same  quarterly  to  the  clerk  of  the 
division  of  the  district  court  in  which  they  were  appointed.  [31  Stat, 
L.  323.] 

Earlier  provisions  regulating  the  appointment  of  commissioners  were  contained  in 
the  Act  of  May  17,  1884,  ch.  63,  §  5,  23  Stat.  L.  25,  and  were  superseded  by  those  of 
the  text. 


ALASKA 


265 


Jurisdiction     of     commissioners. —  The 

former  statute  on  the  subject  of  commis- 
sioners (Act  of  May  17,  1884,  ch.  53,  §  6), 
read  in  part  as  follows:  "Such  commis- 
sioners shall  exercise  all  the  duties  and 
powers,  civil  and  criminal,  now  conferred 
on  justices  of  the  peace  under  the  general 
laws  of  the  state  of  Oregon,  so  far  as  the 
same  may  be  applicable  in  said  district, 
and  may  not  be  in  conflict  with  this  act 
or  the  laws  of  the  United  States." 

As  to  application  of  the  laws  of  Oregon 
under  this  section,  see  Finn  v.  Hoyt, 
(1892)  52  Fed.  83;  Ea  p.  Kie,  (1891)  46 
Fed,  485;  Ew  p.  Enuna,  (1891)  48  Fed. 
211. 

Another  provision  of  section  5  read  as 
follows:  "They  shall  also  have  jurisdic- 
tion, subject  to  the  supervision  of  the  dis- 
trict judge,  in  all  testamentary  and  pro- 
bate matters,  and  for  this  purpose  their 
courts  shall  be  opened  at  stated  terms  and 
be  courts  of  record,  and  be  provided  with 


a  seal  for  the  authentication  of  their 
official  acts."  In  Ex  p.  Kmma,  (1891)  48 
Fed.  211,  commissioners  were  held  to  have 
the  jurisdiction  in  probate  matters  of  the 
Oregon  County  Courts. 

Appeal  from  commissioners. —  Bv  Act 
of  May  17,  1884,  ch.  53,  §  7,  23  Stat.  L. 
24,  it  is  provided  that  **  an  appeal  shall 
lie  in  any  case,  civil  or  criminal,  from 
the  judgment  of  said  commissioners  to 
the  said  district  court  where  the  amount 
involved  in  any  civil  case  is  two  hundred 
dollars  or  more,  and  in  any  criminal 
case  where  a  tine  of  more  than  one 
hundred  dollars  or  imprisonment  is  im- 
posed, upon  the  filing  of  a  sufficient  appeal 
bond  by  the  party  appealing,  to  be  ap- 
proved by  the  court  or  commissioner." 

As  to  appeal  from  commissioners  to  Dis- 
trict Court,  see  Decker  v.  Williams,  (1896) 
73  Fed.  308,  holding  that  the  amount  in- 
volved must  be  two  hundred  dollars  or 
more. 


Sec.  7.  [Clerks  —  duties  —  fees  —  moneys  received,  etc.]  That  four 
clerks  shall  be  appointed  for  the  court,  one  of  whom  shall  be  assigned  to 
each  division  thereof,  and  during  his  term  of  office  shall  reside  at  such 
place  in  the  division  as  the  Attorney-General  may  direct.  Each  clerk 
shall,  in  his  division  of  the  district,  perform  the  duties  required  or  author- 
ized by  law  to  be  performed  by  clerks  of  United  States  courts  in  other 
districts,  and  such  other  duties  as  may  be  prescribed  by  the  laws  of  the 
United  States  relating  to  the  district  of  Alaska,  lie  shall  preserve  copies 
of  all  laws  applicable  to  the  district  and  shall  preserve  all  records  and 
record  all  proceedings  and  official  acts  of  his  division  of  the  court.  He 
shall  also  collect  and  receive  all  moneys  arising  from  the  fees  of  his  office, 
from  licenses,  fines,  forfeitures,  judgments,  or  on  any  other  account  author- 
ized by  law  to  be  paid  to  or  collected  by  him,  and  shall  apply  the  same, 
except  the  money  derived  from  licenses,  to  the  incidental  expenses  of  the 
proper  division  of  the  district  court  and  the  allowance  thereof  as  directed 
in  written  orders,  duly  made  and  signed  by  the  judge,  and  shall  account 
for  the  same  in  detail,  and  for  any  balances  on  account  thereof,  under 
oath,  quarterly,  or  more  frequently  if  required,  to  the  court,  the  Attorney- 
General,  and  the  Secretary  of  the  Treasury:  Provided,  That  moneys 
accruing  from  violations  of  the  customs  laws,  civil  customs  cases,  or 
internal-revenue  cases,  moneys,  not  including  costs,  accruing  from  civil 
post-office  suits,  fines  in  criminal  cases  for  violations  of  the  postal  laws,  the 
net  proceeds  of  sales  of  public  property  under  section  thirty-six  hundred 
and  eighteen.  Revised  Statutes  as  amended,  and  any  other  moneys  the 
disposition  of  which  is  otherwise  specially  provided  for  by  law,  shall  not 
be  available  for  the  expenses  of  the  court,  but  shall  be  paid  over  or  depos- 
ited as  provided  by  law  for  other  districts.  And  **  after  all  payments 
ordered  by  the  judge  shall  have  been  made,  any  balances  remaining  in 
the  hands  of  the  clerk  shall  be  by  him  deposited  to  the  credit  of  the  United 
States  and  be  covered  into  the  Treasury  of  the  United  States  at  such 
times  and  under  such  rules  and  re^'rulations  as  the  Secretary  of  the  Treas- 
ury may  prescribe.  The  eleik  shall  be  ex  officio  recorder  of  instruments 
as  hereinafter  provided  and  also  r(';ii,ster  of  wills  for  the  division,  and  shall 
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establish  secure  oflSces  for  the  safe-keeping  of  his  oflBeial  records  where 
terms  of  his  division  of  the  court  are  held.  He  may  appoint  necessary 
deputies  and  employ  other  necessary  clerical  assistance  to  aid  him  in  the 
expeditious  discharge  of  the  duties  of  his  office,  with  the  approval  and  at 
compensation  to  be  fixed  by  the  court  or  judge,  subject  to  the  approval  of 
the  Attorney-General.  Any  person  so  appointed  or  employed  shall  be  paid 
by  the  clerk  on  the  order  of  the  judge,  as  other  court  expenses  are  paid." 
[35  Stat  L.  840.] 

« 

This  section  was  amended  to  read  as  above  given  by  section  3  of  an  Act  of  March  3, 
1909,  ch.  269,  entitled  "An  Act  to  amend  section  eighty-six  of  an  act  to  provide  a 
government  for  the  territory  of  Hawaii,  to  provide  for  additional  judges,  and  for  other 
purpoaea."  The  original  section  provided  for  the  appointment  of  three  clerks,  one  of 
whom  should  be  assigned  to  each  of  the  three  divisions  of  the  court  then  existing. 

The  provisions  of  the  text  as  amended  supersede  those  of  the  Act  of  May  17,  1884, 
ch.  63,  §  4,  23  Stat.  L.  24. 

R.  S.  sec.  3618  mentioned  in  the  text  is  given  under  the  title  Public  Monbts. 

Sec.  8.  [District  attorneys.]  That  four  district  attorneys  shall  be 
appointed  for  the  district,  one  of  whom  shall  be  assigned  to  each  division 
and  shall  reside  at  such  place  in  the  division  as  the  Attorney-General  shall 
direct.  They  shall  each  perform  the  duties  required  to  be  performed  by 
United  States  district  attorneys  in  other  districts,  and  such  other  duties 
as  may  be  required  by  law;  and  they  shall  each  receive  a  salary  of  five 
thousand  dollars  per  annum  and  shall  not  while  in  oflBce  accept  retainers  or 
engage  in  any  other  law  business  in  the  district  than  that  pertaining  to  the 
duties  of  their  oflSce.  The  Attorney-General  may,  upon  the  recommenda- 
tion of  the  district  attorney,  appoint  and  at  pleasure  remove  one  or  more 
assistant  district  attorneys  and  one  or  more  clerical  assistants,  who  shall 
receive  such  compensation  as  the  Attorney-General  may  fix,  to  be  paid  as 
other  assistant  United  States  district  attorneys  and  clerical  assistants  are 
paid.  In  the  case  of  the  death  or  disability  of  a  district  attorney  the 
judge  may  appoint  a  suitable  person  to  fill  the  ofiice  until  his  successor  is 
appointed  and  qualified  or  until  the  disability  is  removed.  [35  Stat. 
L.  84L] 

This  section  was  amended  to  read  as  above  given  by  section  4  of  an  Act  of  March  3, 
1909,  ch.  269,  entitled  "An  Act  to  amend  section  eighty-six  of  an  act  to  provide  a 
government  for  the  territory  of  Hawaii,  to  provide  for  additional  judges,  and  for  other 
judicial  purposes."  The  original  aet  provided  for  three  district  attorneys,  one  to  be 
assigned  to  each  of  the  three  divisions  of  the  district. 

Prior  provisions  regulating  the  appointment  of  a  district  attorney  were  contained 
in  the  Act  of  May  17,  1884,  ch.  53,  §  4,  23  Stat.  L.  24. 

Sec.  9.  [Marshals  —  deputies.]  A  marshal  shall  be  appointed  for  each 
division  of  the  district,  and  each  marshal  shall  have  authority  and  be 
required  to  appoint,  subject  to  the  approval  of  the  Attorney-General,  such 
deputy  marshals  as  he  may  deem  necessary  for  the  efficient  execution  of 
the  law  and  the  orders  of  the  court  and  of  the  commissioners  appointed  as 
herein  provided. 

That  when  in  the  opinion  of  the  Attorney-General  the  public  interest 
requires  it,  he  may,  on  the  recommendation  of  the  marshal,  which  recom- 
mendation shall  state  the  facts  as  distinguished  from  conclusions,  showing 
necessity  for  the  same,  allow  the  marshals  to  employ  necessary  office 
deputies  and  clerical  assistance,  upon  salaries  to  be  fixed  by  the  Attorney- 
General,  from  time  to  time,  and  paid  as  other  officers  of  the  court  are  paid. 
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When  any  of  such  ofl5ce  deputiei^  is  engaged  in  the  service  or  attempted 
service  of  any  writ,  process,  subpoena,  or  other  order  of  the  court,  or  when 
necessarily  absent  from  the  place  of  his  regular  employment  upon  oflScial 
business,  he  shall  be  allowed  his  actual  traveling  expenses  only,  and  his 
necessary  and  actual  expenses  for  lodging  and  subsistence,  not  to  exceed 
four  dollars  per  day,  and  the  necessary  actual  expenses  in  transporting 
prisoners,  including  necessary  guard  hire;  and  he  shall  make  and  render 
accounts  thereof  as  provided  for. 

Each  marshal  shall  have  the  general  authority  and  powers  and  be  sub- 
ject to  the  obligations  of  United  States  marshals  in  the  States  and  Terri- 
tories. He  shall  be  the  executive  oflScer  of  the  court,  and  charged  with 
the  execution  of  all  processes  thereof  and  with  the  transportation  and 
custody  of  prisoners  and  insane  persons,  and  he  shall  be  ex  officio  keeper 
of  the  jails  and  penitentiaries  of  the  division  of  the  district  to  which  he 
may  be  assigned,  and  shall  be  responsible  on  his  official  bond  for  the  acts* 
of  all  deputy  marshals  appointed  by  him.  In  case  of  the  death  of  a 
marshal  the  district  judge  shall  appoint  a  suitable  person  to  fill  the  vacancy 
until  his  successor  is  appointed  and  qualified.  The  persons  so  appointed 
shall  give  such  bonds  as  the  court  may  require. 

The  marshal  shall  deliver  persons  duly  adjudged  insane  in  the  district 
to  the  authorities  of  such  asylum  or  sanitarium  as  the  governor,  with  the 
approval  of  the  Secretary  of  the  Interior,  may  designate,  and  for  the 
service  of  process  in  connection  with  and  the  guarding  and  transportation 
of  the  insane  he  shall  be  compensated  as  in  the  case  of  prisoners. 

The  deputy  marshals  shall  be  ex  officio  constables  and  executive  officers 
of  the  commissioners  herein  provided  for,  and  shall  have  the  powers  and 
discharge  the  duties  of  United  States  deputy  marshals,  and  also  those  of 
constables,  under  the  laws  of  the  United  States  applicable  to  said  district. 
[31  8iat  L.  324.] 

By  the  Appropriation  Act  of  June  4,  1897,  30  Stat.  L.  56,  par.  14,  the  marshal  was 
required  to  appoint  one  additional  deputy  marshal  at  each  point  where  an  additional 
commissioner  should  be  located  by  the  President.  That  provision  is,  however,  obviously 
superseded  by  this  section  9.  'Ae  commissioners  are  now,  according  to  section  6  of 
this  Act,  appointed  by  the  judges  instead  of  by  the  President  as  formerly. 

Early  provisions  regulating  the  appointment  and  powers  of  marshals  were  contained 
in  the  Act  of  May  17,  1884,  ch.  53,  §§  4  and  6,  23  Stat.  L.  26. 

Further  provisions  as  to  marshals  are  made  by  the  Act  of  March  3,  1909,  ch.  269, 
S  6,  infra,  p.  297.  By  the  Alaska  Code  of  Criminal  Procedure,  §  459,  32  Stat.  L.  2, 
the  bond  of  marshals  may  be  increased. 

So  much  of  the  text  as  relates  to  the  care  and  custody  of  insane  persons  is  now  • 
superseded.    See  the  notes  to  section  2  of  this  Act,  supra,  p.  260. 

Liability  of  marshal  for  acts  of  deputy.         Employment  of  U.  S.  troops  in  Alaska 
—  The  marshal  is  liable  for  the  acts  of  his      for  protection  of  life  and  property,  see 
deputies  in  serving  or  executing  the  proo-       (1889)  19  Op.  Atty.-Gen.  368. 
ess  issued  by  the  commissioners.    Holden 
«7.  WiUiams,  (1896)  76  Fed.  798. 

Seo.  10.  [Appointment  of  officers,  terms,  etc.]  The  governor,  sur- 
veyor-general, attorneys,  judges,  and  the  marshals  provided  for  in  this 
Act  shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  shall  hold  their  respective  oflSces  for  the  term 
of  four  years  and  until  their  successors  are  appointed  and  qualified,  unless 
sooner  removed  by  the  President  for  cause. 

The  officers  so  appointed  shall  severally  be  entitled  to  receive  annual 
compensation  as  follows : 
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The  governor,  the  sum  of  five  thousand  dollars;  the  surveyor-general 
and  ex  officio  secretary  of  the  district,  as  full  compensation,  four  thousand 
dollars;  the  judges,  each  the  sum  of  five  thousand  dollars;  each  marshal, 
the  sum  of  four  thousand  dollars ;  the  clerks,  each  the  sum  of  three  thou- 
sand five  hundred  dollars;  the  district  attorneys,  each  three  thousand  dol- 
lars, the  salaries  payable  from  the  Treasury  of  the  United  States,  as  like 
ofiicers  are  paid  in  other  districts. 

Each  clerk  shall  collect  all  money  arising  from  the  fees  of  his  oflfice  or 
on  any  other  account  authorized  by  law  to  be  paid  to  or  collected  by  him, 
and  shall  report  the  same  and  the  disposition  thereof  in  detail,  under  oath, 
quarterly,  or  more  frequently  if  required,  to  the  court,  the  Attorney- 
General,  and  the  Secretary  of  the  Treasury,  and  all  public  money  received 
by  him  and  his  deputies  for  fees  or  on  any  other  account  shall  be  paid  out 
by  the  clerk  on  the  order  of  the  court,  duly  made  and  signed  by  the  judge, 
and  any  balance  remaining  in  his  hands  after  all  payments  ordered  by  the 
court  shall  have  been  made  shall  be  by  him  covered  into  the  Treasury  of 
the  United  States  at  such  times  and  under  such  rules  and  regulations  as 
the  Secretary  of  the  Treasury  may  prescribe. 

The  clerk  may  employ  necessary  clerical  help  with  the  approval  [of] 
and  at  compensation  to  be  fixed  by  the  court  to  aid  him  in  the  expeditious 
discharge  of  the  business  of  his  office.  Any  person  so  employed  shall  be 
paid  by  the  clerk  on  the  order  of  the  court,  as  other  court  expenses  are  paid. 

The  governor,  surveyor-general,  marshals,  judges,  clerks  of  court,  and 
district  attorneys  shall,  in  addition  to  their  salaries,  be  paid  their  actual 
traveling  and  subsistence  expenses  when  traveling  in  the  discharge  of 
their  official  duties.  Accounts  for  such  expenses  shall  be  rendered  and 
paid  as  are  accounts  of  judges,  marshals,  clerks,  and  district  attorneys  for 
like  expenses  in  other  districts. 

In  case  of  the  death,  removal,  resignation,  or  absence  of  the  governor 
from  the  district,  the  surveyor-general  as  ex  officio  secretary  of  the  district 
shall  have,  and  he  is  hereby  authorized  and  required  to  execute  and  per- 
form, all  the  powers  and  duties  of  the  governor  during  such  vacancy  or 
absence,  or  until  another  governor  shall  be  appointed  to  fill  such  vacancy. 
[31  Stat  L,  325,] 

The  salaries  of  district  judges  are  increased  by  the  Act  of  March  3,  1909,  ch.  269, 
amending  section  4  of  this  Act,  supra^  p.  202.  The  salaries  of  district  attomey»  are 
increased  by  the  Act  of  March  3,  1909,  ch.  2(59,  amending  section  8  of  this  Act,  supra, 

p.  266. 

By  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4,  1915, 
ch.  141,  §  1,  38  Stat.  L.  1021,  there  was  appropriated  $7,000  for  the  payment  of  the 
salary  of  the  governor  of  Alaska. 

The  provisions  of  the  text  apparently  supersede  those  of  the  Act  of  May  17,  1884, 
ch.  53,  which  read  as  follows: 

"  Sec.  9.  That  the  governor,  attorney,  judge,  marshal,  clerk,  and  commissioners 
provided  for  in  this  act  shall  be  appointed  by  the  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  hold  their  respective  offices 
for  the  term  of  four  years,  and  until  thoir  successors  are  appointed  and  qualified. 
They  shall  severally  receive  the  fees  of  office  establisluxi  by  law  for  the  several  offices 
the  duties  of  which  have  been  hereby  conferred  upon  them,  as  the  same  are  determined 
and  allowed  in  respect  of  similar  offices  under  the  laws  of  the  United  States,  which 
fees  shall  be  reported  to  the  Attomey-(»eneral  and  paid  into  the  Treasury  of  the  United 
States.  They  shall  receive  respectively  the  following  annual  salaries.  The  governor, 
the  sum  of  three  thousand  dollars;  the  attorney,  the  sum  of  two  thousand  five  hundred 
dollars;  the  marshal,  the  sum  of  two  thousand  five  lumdred  dollars;  the  judge,  the 
sum  of  three  thousand  dollars;  and  the  clerk,  the  sum  of  two  thousand  five  hundred 
dollars,  payable  to  them  quarterly  from  the  Treasury  of  the  United  States.     The  Dis- 
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trict  Judge,  Marshal,  and  District  Attorney  shall  be  paid  their  actual,  necessary 
expenses  wlien  traveling  in  the  discharge  of  their  official  duties.  A  detailed  account 
shall  be  rendered  of  such  expenses  under  oath  and  as  to  the  marshal  and  district 
attorney  such  account  shall  be  approved  by  the  judge,  and  as  to  his  expenses  by  the 
Attorney-General.  The  commissioners  shall  receive  the  usual  fees  of  United  States 
commissioners  and  of  justices  of  the  peace  for  Oregon,  and  such  fees  for  recording 
instruments  as  are  allowed  by  the  laws  of  Oregon  for  similar  services,  and  in  addition 
a  salary  of  one  thousand  dollars  each.  The  deputy  marshals,  in  addition  to  the  usual 
fees  of  constables  in  Oregon,  shall  receive  each  a  salary  of  seven  hundred  and  fifty 
dollars,  which  salaries  shall  also  be  payable  quarterly  out  of  the  Treasury  of  the  United 
States.  Each  of  said  officials  shall,  before  entering  on  the  duties  of  his  office,  take 
and  subscribe  an  oath  that  he  will  faithfully  execute  the  same,  which  said  oath  may 
be  taken  before  the  judge  of  said  district  or  any  United  States  district  or  circuit  judge. 
That  aU  officers  appointed  for  said  district,  before  entering  upon  the  duties  of  their 
offices,  shall  take  the  oaths  required  by  law[,]  and  the  laws  of  the  United  States,  not 
locally  inapplicable  to  said  district  and  not  inconsistent  with  the  provisions  of  this 
act  are  hereby  extended  thereto;  but  there  shall  be  no  legislative  assembly  in  said 
district,  nor  shall  any  Delegate  be  sent  to  Congress  therefrom.  And  the  said  clerk 
shall  execute  a  bond,  with  sufficient  sureties,  in  the  penalty  of  ten  thousand  dollars, 
for  the  faithful  performance  of  his  duties,  and  file  the  same  with  the  Secretary  of  the 
Treasurj'  before  entering  on  the  duties  of  his  office;  And  the  commissioners  shall  each 
execute  a  bond,  with  sufficient  sureties,  in  the  penalty  of  three  thousemd  dollars,  for 
the  faithful  performance  of  their  duties,  and  file  the  same  with  the  clerk  before  entering 
on  the  duties  of  their  office."    [23  Stat,  L,  26,  27.] 


Compensation  of  commissioners. —  The 
intent  of  section  9  was  tliat  a  commis- 
sioner should  receive  the  fees  appropriate 
to  the  services  performed  where  fees*  were 
authorized,  and  that  his  salary  should 
cover  other  services.  He  was  not  entitled 
to  fees  as  register  of  the  land  office. 
Jewett  V,  U.  S.,   (1892)   27  Ct.  CI.  619. 

Compensation  of  marshal. —  Under  sec- 
tion 9  all  fees  received  by  a  marshal  in 
Alaska  had  to  be  paid  into  the  treasury 


of  the  United  States.  This  rule  applied 
to  fees  earned  for  services  to  the  United 
States.  U.  S.  o.  Hillyer,  (1893)  68  Fed. 
678. 

National  banks  in  Alaska. —  Under  the 
above  provision  that  the  laws  of  the 
United  States  were  extended  to  Alaska, 
the  attorney-general  ruled  that  national 
banks  might  be  organized  there.  (1890) 
19  Op.  Atty.-Gen.  678. 


Seo.  11.  [Accounts  of  commissioners  and  deputy  marshals.]  That  an 
accurate  detailed  account  of  all  fees  earned  and  expenses  incurred  by 
commissioners  and  deputy  marshals  shall  be  prepared  in  duplicate  quar- 
terly, duly  verified  by  the  oath  of  the  commissioner  or.  deputy  marshal 
rendering  the  account,  and  forwarded  to  the  clerk  for  the  proper  division 
of  the  district  court  and  approved  by  the  judge  thereof,  if  found  to  be  in 
accordance  with  law.  After  approval  by  the  judge  the  original  of  each 
such  account  shall  be  forwarded  by  the  clerk  to  the  Department  of  Justice 
for  revision  and  the  duplicate  filed  in  the  court.  All  net  fees  earned  in 
excess  of  the  sum  of  three  thousand  dollars  per  calendar  year  or  in  excess 
of  that  rate  for  a  less  period,  by  any  commissioner  or  deputy  marshal, 
shall  be  annually  paid  to  the  clerk  of  the  proper  division  of  the  court  to 
be  available  for  incidental  expenses  of  the  district  court  of  the  proper 
division,  such  payment  of  such  incidental  expenses  to  be  accompanied  by 
a  verified  detailed  statement  of  said  clerk.     [35  Stat.  L.  841,] 

This  section  was  amended  to  read  as  above  given  by  section  5  of  an  Act  of  March  3, 
1909,  eh.  269,  entitled  "An  Act  to  amend  section  eighty-six  of  an  act  to  provide  a 
government  for  the  territory  of  Hawaii,  to  provide  for  additional  judges,  and  for  other 
judicial  purposes."    The  original  section  was  as  follows: 

"  Sec.  11.  An  accurate  detailed  account  of  all  fees  received  and  disbursements  made 
by  commissioners  and  deputy  marshals  shall  be  filed  quarterly  with  the  clerk  for  the 
proper  division  of  the  district  court  and  approved  by  Uie  judge  thereof,  if  found  to  be 
in  accordance  with  law ;  and  all  net  fees  received  in  excess  of  the  sum  of  three  thousand 
doUars  per  annum  by  any  commissioner  or  deputy  marshal  shall  be  annually  paid  to 
the  clerk  of  the  proper  division  of  the  court  and  by  him  paid  into  the  Treasury  of  the 
Uiiiterl  Stales,  such  payment  to  be  accompanied  by  a  verified  detailed  statement  of  such 
deput>  or  commissioner."     [31  Stat,  L.  326.] 
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Sec.  12  [Clerks'  bonds.]  The  clerks  of  the  court  shall  each,  before 
entering  upon  the  duties  of  his  office,  execute  a  bond,  with  sufficient  sure- 
ties, to  be  approved  by  the  Secretary  of  the  Treasury,  or  the  court  or  a 
judge  thereof,  in  the  penalty  of  twenty  thousand  dollars,  for  the  faithful 
performance  of  his  official  duties,  and  file  the  same  with  the  Attorney- 
Gteneral ;  and  each  commissioner  shall,  before  entering  upon  the  duties  of* 
his  office,  execute  a  bond,  with  sufficient  sureties,  to  be  approved  by  the 
court,  or  a  judge  thereof,  in  the  penalty  of  one  thousand  dollars,  for  the 
faithful  performance  of  his  official  duties,  and  file  the  same  with  the  clerk, 
who  shall  send  a  certified  copy  thereof  to  the  Attorney-General.  [31  Stat. 
L.  326.] 

Sec.  13.  [Recording  diviaions  and  districts.]  The  judges  of  the  dis^ 
trict,  or  a  majority  of  them,  shall,  as  soon  as  practicable  after  their  appoint- 
ment, meet,  and  by  appropriate  order,  to  be  thereafter  entered  in  each 
division  of  the  court,  divide  the  district  into  three  recording  divisions, 
designate  the  division  of  the  court  to  supervise  each,  and  also  define  the 
boundaries  thereof  by  reference  to  natural  objects  and  permanent  land- 
marks or  monuments,  in  such  manner  that  the  boundaries  of  each  record- 
ing division  can  be  readily  determined  and  become  generally  known  from 
such  description,  which  order  shall  be  given  publicity  in  such  manner  by 
posting,  publication,  or  otherwise  as  the  judges  or  any  division  of  the 
court  may  direct,  the  necessary  expense  of  the  publication  of  such  order 
and  description  of  the  recording  divisions  to  be  allowed  and  paid  as  other 
court  expenses. 

At  any  regular  or  special  term  an  order  may  be  made  by  the  court 
establishing  one  or  more  recording  districts  within  the  recording  division 
under  the  supervision  of  such  division  of  the  court  and  defijiing  the 
boundaries  thereof  by  reference  to  natural  objects  and  permanent  land- 
marks or  monuments,  in  such  manner  that  the  boundaries  thereof  can  be 
readily  determined. 

The  order  establishing  a  recording  district  shall  designate  a  commis- 
sioner to  be  ex  officio  recorder  thereof,  and  shall  also  designate  the  place 
where  the  commissioner  shall  keep  his  recording  office  within  the  recording 
district : 

Provided,  The  clerk  of  the  court  shall  be  ex  officio  recorder  of  all  that 
portion  of  the  recording  division  under  the  supervision  of  his  division  of 
the  court  not  embraced  within  the  limits  of  a  recording  district  established, 
bounded,  and  described  therein  as  authorized  by  this  Act,  and  when  any 
part  of  the  division  for  which  a  clerk  has  been  recording  shall  be  embraced 
in  a  recording  district,  such  clerk  shall  transcribe  that  portion  of  his 
records  appertaining  to  such  district  and  deliver  the  same  to  the  commifl- 
sioner  designated  as  recorder  thereof. 

Whenever  it  appears  to  the  satisfaction  of  the  court  that  the  publio 
interests  demand,  or  that  the  convenience  of  the  people  require,  the  court 
may  change  or  modify  the  boundaries  or  discontinue  a  recording  district 
or  change  the  location  of  the  recording  office,  or  remove  the  commissioner 
acting  as  ex  officio  recorder,  and  appoint  another  commissioner  to  fill  the 
office.     [31  Stat.  L.'326.] 

The  first  paragraph  of  the  foregoing  section  is  superseded  by  an  amendment  to  section 
4  of  this  Act  by  an  Act  of  March  3,  1909,  ch.  209,  §  2,  given  supra,  p.  261,  whereby 
the  district  is  divided  into  four  recordinj?  divisions. 
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Sec.  14.  [Record  books,  etc.]  The  clerk  as  ex  oflBcio  recorder  must 
procure  such  books  for  records  as  the  business  of  his  office  requires  and 
such  as  may  be  required  by  the  respective  commissioners  designated  as 
recorders  in  his  division  of  the  court,  but  orders  for  the  same  must  first 
be  obtained  from  the  court  or  the  judge  thereof.  The  respective  officers 
acting  as  ex  officio  recorders  shall  have  the  custody  [of]  and  must  keep 
all  the  books,  records,  maps,  and  papers  deposited  in  their  respective  offices, 
and  wliere  a  recorder  is  removed  or  from  any  cause  becomes  unable  to  act, 
or  a. recording  district  is  discontinued,  the  records  and  all  books,  papers, 
and  property  relating  thereto  shall  be  delivered  to  the  clerk  or  such  officer 
or  person  as  the  court  or  judge  thereof  may  direct. 

The  record  books  procured  by  the  clerk,  as  herein  provided,  shall  be 
paid  for  by  him,  on  the  order  of  the  court,  out  of  any  moneys  in  his  hands, 
as  other  court  expenses  are  paid.     [31  Stat.  L.  327.] 

Sec.  15.  [What  recorded.]  The  respective  recorders  shall,  upon  the 
payment  of  the  fees  for  the  same  prescribed  by  the  Attorney-General, 
record  separately,  in  large  and  well-bound  separate  books,  in  fair  hand : 

First.  Deeds,  grants,  transfers,  contracts  to  sell  or  convey  real  estate 
and  mortgages  of  real  estate,  releases  of  mortgages,  powers  of  attorney, 
leases  which  have  been  acknowledged  or  proved,  mortgages  upon  personal 
property ; 

Second.  Certificates  of  marriage  and  marriage  contracts  and  births 
and  deaths; 

Third.    Wills  devising  real  estate  admitted  to  probate; 

Fourth.    Official  bonds; 

Fifth.  Transcripts  of  judgments  which  by  law  are  made  liens  upon 
real  estate; 

Sixth.  All  orders  and  judgments  made  by  the  district  court  or  the 
commissioners  in  probate  matters  affecting  real  estate  which  are  required 
to  be  recorded; 

Seventh.    Notices  and  declaration  of  water  rights; 

Eighth.    Assignments  for  the  benefit  of  creditors; 

Ninth.    Affidavits  of  annual  work  done  on  mining  claims; 

Tenth.    Notices  of  mining  location  and  declaratory  statements; 

Eleventh.  Such  other  writings  as  are  required  or  permitted  by  law 
to  be  recorded,  including  the  liens  of  mechanics,  laborers  and  others : 

Provided y  Notices  of  location  of  mining  claims  shall  be  filed  for  record 
within  ninety  days  from  the  date  of  the  discovery  of  the  claim  described 
in  the  notice,  and  all  instruments  shall  be  recorded  in  the  recording  dis- 
trict in  which  the  property  or  subject-matter  affected  by  the  instrument  is 
situated,  and  where  the  property  or  subject-matter  is  not  situated  in  any 
established  recording  district  the  instrument  affecting  the  same  shall  be 
recorded  in  the  office  of  the  clerk  of  the  division  of  the  court  having  super- 
vision over  the  recording  division  in  which  such  property  or  subject- 
matter  is  situated.     [31  Stat.  L.  327.] 

For  general  regulations  as  to  mining  claims,  etc.,  see  in/ra,  this  title,  division  III, 
Mineral  Lands,  Mines  and  Mining, 

Recording  location  notice. — This  section  nor  does  it  provide  that  the  failure  to  re- 
does not  require,  but  merely  permits,  the  cord  shall  work  a  forfeiture  of  rights,  and 
recording  of  notices  of  mining  locations,      such    forfeiture    does   not   follow    in    the 
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absence  of  a  well-established  rule  or  cus-  ninety  days  "  means  that  it  shall  be  done 

torn  of  the  miners  of  tlie  district  to  that  "not' beyond  ninety  days"  from  the  date 

effect.     Sturtevant   r.   Vogel,    (1009)    167  of  discovery.     A  compliance  with  the  act 

Fed.  448.  at  any  time  before  the  last  day  has  ex- 

"  Within  ninety  days."  —  The  provision  pired  is  within  the  statute.  Butler  v.  Good 

for   recording  a  location   notice   "within  Enough  Min.  Co.,  (1901)   1  Alaska  246. 

Sec.  16.    [Accounting  for  fees  for  unrecorded  instruments.]     Any 

clerk  or  commissioner  authorized  to  record  any  instrument  who  having? 
collected  fees  for  so  doing  fails  to  record  such  instrument  shall  account  to 
his  successor  in  office,  or  to  such  person  as  the  court  may  direct,  for  all 
the  fees  received  by  him  for  recording  any  instrument  on  file  and 
unrecorded  at  the  expiration  of  his  official  term,  or  at  the  time  he  is 
required  to  transfer  his  records  to  another  officer  under  the  direction  of  the 
court.  And  any  clerk  or  commissioner  who  fails,  neglects,  or  refuses  to 
so  account  for  fees  received  and  not  actually  earned  by  the  recording 
of  instrument  [s]  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  fined  not  less  than  one  hundred  dollars  nor  more 
than  one  thousand  dollars,  and  imprisoned  for  not  more  than  one  year, 
or  until  the  fees  received  and  unearned  as  aforesaid  shall  have  been 
properly  accounted  for  and  paid  over  by  him,  as  hereinbefore  provided. 
And  in  addition  such  fees  may  be  recovered  from  such  clerk  or  commis- 
sioner or  the  bondsmen  of  either,  in  a  civil  action  which  shall  be  brought 
by  the  district  attorney,  in  the  name  of  the  United  States,  to  recover  the 
same;  and  the  amount  when  recovered  shall  be  by  the  court  transferred 
to  the  successor  in  office  of  such  recorder,  who  shall  thereupon  proceed 
to  record  the  unrecorded  instruments: 

Provided,  Miners  in  any  organized  mining  district  may  make  rules  and 
regulations  governing  the  recording  of  notices  of  location  of  mining  claims, 
water  rights,  flumes  and  ditches,  mill  sites  and  affidavits  of  labor,  not  in 
conflict  with  this  Act  or  the  general  laws  of  the  United  States ;  and  nothing 
in  this  Act  shall  be  construed  so  as  to  prevent  the  miners  in  any  regularly 
organized  mining  district  not  within  any  recording  district  established 
by  the  court  from  electing  their  own  mining  recorder  to  act  as  such  until 
a  recorder  therefor  is  appointed  by  the  court : 

Provided  further^  All  records  heretofore  regularly  made  by  the  United 
States  commissioner  at  Dyea,  Skagway,  and  the  recorder  at  Douglas  City, 
not  in  conflict  with  any  records  regularly  made  with  [by]  the  United 
States  commissioner  at  Juneau,  are  hereby  legalized.  And  all  records 
heretofore  made  in  good  faith  in  any  regularly  organized  mining  district 
are  hereby  made  public  records,  and  the  same  shall  be  delivered  to  the 
recorder  for  the  recording  district  including  such  mining  district  within 
six  months  from  the  passage  of  this  Act.     [31  Stat,  L.  328,] 

See  the  note  to  the  preceding  section. 

Miners'  rules. —  The  miners  in  an  or-  m*ner  may  file  his  notice  of  location  to  less 
ganized  mining  district  cannot  enact  and  than  ninety  days  must  be  held  to  be  re- 
enforce  a  rule  or  regulation  in  conflict  pealed  by  section  15,  supra.  Butler  v. 
with  the  laws  of  the  United  States,  and  Good  Enough  Min.  Co.,  (1901)  1  Alaska 
any  rule,  regulation,  or  custom  whieh  un-  246. 
dertakes  to  limit  the  time  within  wliich  a 

Sec.  17.  [Notaries  public  —  residence  —  term  of  office.]  Every  per- 
son appointed  as  a  notary  public  must  at  the  time  of  his  appointment  be 
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a  resident  of  the  district  and  must  continue  to  reside  therein  during  his 
term  of  office.  Removal  from  the  district  vacates  his  office  and  is  equiv- 
alent to  resignation. 

The  term  of  office  of  a  notary  public  shall  be  four  years  from  and  after 
the  date  of  his  commission,  but  he  may  be  sooner  removed  by  the  governor 
for  misconduct  in  office.     [31  Stat.  L.  328,] 

Sec.  18.  [Notaries  public  —  duties.]  It  shall  be  the  duty  of  a  notary 
public  — 

First.  When  requested,  to  demand  acceptance  and  payment  of  foreign, 
domestic,  and  inland  bUls  of  exchange,  or  promissory  notes,  and  protest 
the  same  for  nonacceptance  and  nonpayment,  and  to  exercise  such  other 
powers  and  duties  as  by  the  law  of  nations  and  according  to  commercial 
usages  or  by  the  laws  of  any  State,  government,  or  country  may  be  per- 
formed by  notaries,  and  keep  a  record  of  such  acts. 

Second.  To  take  acknowledgment  or  proof  of  powers  of  attorney,  deeds, 
mortgages,  grants,  transfers,  and  other  instruments  of  writing  executed  by 
any  person  and  to  give  a  certificate  of  such  proof  or  acknowledgment 
indorsed  or  attached  to  the  instrument. 

Third.  To  take  depositions  and  affidavits  and  administer  oaths  and 
affirmations  in  all  matters  incident  to  the  duties  of  the  office  or  to  be  used 
before  any  court,  judge,  or  officer. 

Fourth.  When  requested  and  upon  payment  of  his  fees  therefor  to  make 
and  give  a  certified  copy  of  any  record  in  his  office. 

Fifth.  To  provide  and  keep  an  official  seal,  upon  which  must  be 
engraved  the  name  of  the  district  and  the  words  **  Notary  Public,'*  with 
the  surname  of  the  notary  and  at  least  the  initials  of  his  Christian  name. 
[31  Stat.  L.  328.] 

Sec.  19.  [Protests  of  notaries,  weight  as  evidence.]  The  protest  of  n 
notary  public  under  his  hand  and  seal  of  a  bill  of  exchange  or  promissory 
note  for  nonacceptance  or  nonpayment,  stating  the  presentment  for  accept- 
ance or  payment  and  the  nonacceptance  or  nonpayment  thereof,  the 
service  of  notice  on  any  and  all  parties  to  such  bill  of  exchange  or  promis- 
sory note  and  specifying  the  mode  of  giving  such  notice  and  the  reputed 
place  of  residence  of  the  party  to  such  bill  of  exchange  or  promissory 
note  and  of  the  party  to  whom  same  was  given  and  the  post-office  nearest 
thereto  is  prima  facie  evidence  of  the  facts  contained  therein.  [31  Stat. 
L.  329.] 

Sec.  20.    [Notaries'  records  to  be  deposited  with  clerk  of  court.]    It 

shall  be  the  duty  of  every  notary  public,  on  his  resignation  or  removal  from 
office  or  at  the  expiration  of  his  term  and  in  case  of  his  [the]  death  of 
his  legal  representative,  to  forthwith  deposit  all  the  records  kept  by  him 
in  the  office  of  the  clerk  of  the  division  of  the  district  court  in  which  he 
resides,  and  on  failure  to  do  so  the  person  so  offending  is  liable  in  damages 
to  any  person  injured  thereby.     [31  Stat.  L.  329.] 

Sec.  21.    [Duty  of  clerk  as  to  records.]    It  shall  be  the  duty  of  each 
clerk  aforesaid  to  receive  and  safely  keep  all  records  and  papers  of  the 
notary  in  each  case  above  named  and  to  give  attested  copies  of  them  under 
1  F.  S.  A.— 18 
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his  seal,  for  which  he  may  demand  such  fees  as  by  law  may  be  allowed  to 
the  notaries,  and  such  copies  shall  have  the  same  effect  as  if  certified  by  the 
notary.     [31  Stat.  L.  329.] 

Sec.  22.  [Bond  of  notaries.]  Each  notary  must  execute  an  official 
bond  in  the  sum  of  one  thousand  dollars,  which  bond  must  be  approved 
by  the  clerk  of  the  division  of  the  district  court  located  nearest  his  resi- 
dence.    [31  Stat.  L.  329.] 

Sec.  23.  [Filing,  etc.,  of  bond.]  Each  notary  public,  upon  approval  of 
his  official  bond,  so  soon  as  he  has  taken  his  official  oath,  must  transmit 
such  bond  and  oath,  signed  by  him  with  his  own  proper  signature  to  the 
office  of  the  secretary  of  the  district,  whereupon  the  governor  must  issue 
a  commission.     [31  Stat.  L.  329.] 

Sec.  24.  [Liability  of  notary.]  For  the  official  misconduct  or  neglect 
of  a  notary  public,  he  and  sureties  on  his  official  bond  are  liable  to  the 
parties  injured  thereby  for  all  damages  sustained.     [31  Stat.  L.  329.] 

Sec.  25.  [Continuance  in  office  of  existing  officials.]  The  officers  prop- 
erly qualified  and  actually  discharging  official  duties  in  the  district  at  the 
time  of  the  approval  of  this  Act  may  continue  to  act  in  their  respective 
official  capacities  until  the  expiration  of  the  terms  for  which  they  were 
respectively  appointed  unless  sooner  removed.     [31  Stat.  L.  329.] 

Section  26  of  this  Act,  extending  the  mining  laws  of  Alaska,  is  given  infra,  under 
division  III,  Mineral  LandSy  Mines  and  Mining. 

Section  27,  relating  to  lands  of  Indians  or  persons  conducting  Indian  schoola  or 
missions,  is  given  infra,  under  division  IV,  Public  Lands. 

Section  28  authorizing  the  Secretary  of  the  Interior  to  make  provision  for  the  educa- 
tion of  children  in  Alaska  was  superseded  by  the  Act  of  Jan.  27,  1905,  ch.  277,  |  7, 
infrd,  p.  284. 

Section  29  amends  sections  363,  460,  and  463  of  the  Alaska  Code  of  Criminal 
Procedure,  30  Stat.  L.  1325,  1336,  1338. 

Sec.  30.    [Fees  of  officers  not  otherwise  compensated.]    In  case  the 

law  requires  or  authorizes  any  services  to  be  performed  or  any  act  to  be 
done  by  any  official  or  person  within  the  District  of  Alaska,  and  provides 
no  compensation  therefor,  the  Attorney-General  may  prescribe  and  pro- 
mulgate a  schedule  of  such  fees,  mileage,  or  other  compensation  as  shall 
be  by  him  deemed  proper  for  each  division  of  the  court,  and  such  schedule 
shall  have  the  force  and  effect  of  law ;  and  the  Attorney-General  may  from 
time  to  time  amend  such  schedule  and  promulgate  the  same  as  amended, 
and  the  schedule  as  amended  and  promulgated  shall  also  have  the  force 
and  effect  of  law.     [31  Stat.  L.  332.] 

. 

Sec.  31.  [Public  buildings  —  sites.]  Any  of  the  public  buildings  in 
the  district  not  required  for  the  customs  service  or  military  purposes  may 
be  used  for  court  rooms  and  offices  of  the  civil  government;  and  the  mar- 
shals of  the  district  shall,  each  in  his  division,  be  the  custodian  of  such 
buildings.  Any  division  of  the  court  may,  where  necessary,  order  the  con- 
struction or  repair  of  a  jail  building  at  the  place  or  places  where  terms 
of  the  court  are  held,  at  a  cost  not  to  exceed  three  thousand  dollars  for 
each  building,  the  same  to  be  paid  by  the  clerk  as  provided  for.  the 
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payment  of  other  allowances  for  the  necessary  expenses  of  the  court ;  and 
any  part  or  portion  of  the  unappropriated  public  domain  of  the  United 
States,  embracing  not  more  than  four  thousand  square  feet,  to  be  taken  in 
compact  form,  as  near  as  may  be  practicable,  may  be  set  aside  by  order  of 
the  court  as  a  jail  site,  which  order  shall  describe  the  location  of  the  ground 
selected,  where  unsurveyed  by  metes  and  bounds  and  by  reference  to 
natural  objects  and  permanent  monuments,  in  such  manner  that  its  bound- 
aries and  its  location  may  be  readily  determined,  a  certified  copy  of  which 
order  of  the  court  shall  be  by  the  clerk  thereof  transmitted  to  the  Commis- 
sioner of  the  General  Land  Office,  who  shall  cause  the  same  to  be  noted 
on  the  records  of  his  office,  and  thereafter  the  ground  described  shall  be 
reserved  from  sale  or  other  disposition,  unless  for  good  cause  the  court 
shall  vacate  the  order  of  reservation  or  Congress  shall  otherwise  direct, 
and  the  sentence  of  imprisonment  in  any  criminal  case  shall  be  carried 
out  by  confinement  in  the  penitentiary  or  jails  herein  provided  for,  or  as 
provided  in  section  fifty-five  hundred  and  forty-six  of  the  Revised  Statutes 
of  the  United  States. 

Where  a  suitable  court  room  is  not  available  or  can  not  be  obtained  at 
reasonable  rental  at  the  place  or  any  of  the  places  where  terms  of  the  court 
are  held,  the  court  may  enter  a  like  order  of  reservation  and  direct  the 
construction  of  a  suitable  building  where  the  sessions  of  the  court  may  be 
held,  the  cost  of  such  building  not  to  exceed  in  any  case  the  sum  of  five 
thousand  dollars,  the  same  to  be  paid  and  proceedings  to  reserve  the  land 
to  be  as  in  the  case  of  the  reservation  of  ground  and  construction  of  jail, 
as  hereinbefore  provided : 

Provided,  No  court  building  or  jail  shall  be  constructed  in  any  division 
of  the  district  without  authority  from  the  Attorney-General,  to  whom  the 
clerk  shall  furnish  a  verified  account  in  detail  of  all  expenditures  made 
by  him  for  buildings,  repairs,  or  other  purposes,  together  with  his  authority 
for  each  payment  made.     [31  Stat.  L.  332.] 

Earlier  proyisions  were  made  for  public  buildings  by  the  Act  of  May  17,  1884,  ch.  53, 
i  10,  23  Stat.  L.  27. 
R.  S.  aec.  6646  above  mentioned  is  given  in  the  title  Pbisons  akd  Psisoitebs. 

Sec.  32.  [Attorneys'  admission  fees  —  notaries'  commission  fees  — 
use  of  fond.]  For  each  certificate  issued  to  a  member  of  the  bar,  author- 
izing him  to  practice  law  in  the  district,  a  fee  of  ten  dollars  shall  be  paid 
to  the  clerk  of  the  court,  which  shall  be  by  him  promptly  remitted  to  the 
secretary  of  the  district,  and  at  the  same  time  the  clerk  shall  advise  the 
governor  of  such  remittance.  For  each  commission  issued  to  a  no£ary 
public  a  fee  of  ten  dollars  shall  be  paid  to  the  secretary  of  the  district. 
The  fees  received  by  the  secretary  under  this  section  and  under  chapter 
seventy-four  of  title  two  shall  be  by  him  retained  and  kept  in  a  fund 
to  be  known  ais  the  district  historical  library  fund.  The  fund  thus  col- 
lected shall  be  disbursed  on  the  order  of  the  governor  for  the  purpose  of 
establishing  and  maintaining  the  district  historical  library  and  museum. 
The  same  shall  embrace  copies  of  all  laws  relating  to  the  district,  and  all 
papers  and  periodicals  published  within  the  district,  and  such  other  mat- 
ter of  historical  interest  as  the  governor  may  consider  valuable  and  appro- 
priate for  such  collection.  The  collection  shall  also  embrace  such  curios 
relating  to  the  aborigines  and  the  settlers  as  may  be  by  the  governor 
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deemed  of  historical  importance.  The  collection  thus  made  shall  be 
described  by  the  governor  in  the  annual  report  of  the  governor  to  the 
Secretary  of  the  Interior,  and  shall  be  by  him  kept  in  a  secure  place  and 
turned  over  to  his  successor  in  office.  The  secretary  of  the  district  and  the 
governor  shall  each  annually  account  to  the  Secretary  of  the  Interior  for 
all  receipts  and  disbursements  in  connection  with  such  historical  library 
and  museum.     [31  Stat.  L.  333,] 

Additional  provision  for  the  disposition  of  fees  received  by  the  secretary  is  made 
by  section  2  of  the  Act  of  March  3,  1905,  ch.  1497,  infra,  p.   286. 

Sec.  33.  [Depository  of  publications  of  Government.]  The  historical 
library  and  museum  provided  for  in  section  thirty-two  of  this  title  is  hereby 
made  a  designated  depository  of  publications  of  the  Government,  and  shall 
be  supplied  with  one  copy  of  each  of  said  publications  in  the  same  manner 
as  such  publications  are  supplied  to  other  depositories.     [31  Stat.  L.  333.] 


An  Act  To  authorize  the  appointment  of  road  overseers  and  to  create 
road  districts  in  the  district  of  Alaska,  and  for  other  purposes. 

[Act  of  ApHl  27 y  1904,  ch.  1629,  33  Stat.  L.  391.] 

[Appointment  of  road  overseers  and  creation  of  road  districts.]  That 
it  shall  be  the  duty  of  the  commissioner  in  each  precinct  in  the  district  of 
Alaska,  on  the  first  Monday  in  the  month  of  April  in  each  year,  to  appoint 
a  road  overseer  for  the  precinct  in  which  he  resides,  and  create  a  road 
district  in  the  inhabited  part  of  said  precinct,  wliich  said  district  shall  not 
include  incorporated  cities  and  towns. 

To  fill  all  vacancies  in  the  office  of  road  overseer  in  his  precinct. 

To  cause  a  record  to  be  made  defining  the  boundaries  of  said  road  dis- 
trict.    [33  Stat.  L.  391.] 

TERM    OF   OFFICE    AND    QUALIFICATION    OF   BOAD    OVEBSEEBS. 

All  road  overseers  shall  hold  office  for  one  year  and  until  their  suc- 
cessors are  appointed  and  qualified. 

Every  person  appointed  to  the  office  of  road  overseer  of  any  road  district 
shall  reside  in  the  road  district  to  which  he  has  been  appointed,  and  shall, 
within  thirty  days  after  he  shall  have  been  notified  of  his  appointment, 
take  and  subscribe  to  an  oath  of  office  obligating  himself  to  the  faithful 
performance  of  the  duties  of  his  office,  and  shall  forthwith  cause  such  oath 
to  be  filed  in  the  office  of  the  commissioner  of  his  precinct,  and  in  case  any 
such  road  overseer  shall  become  nonresident  of  his  road  district,  his  office 
shall  at  once  become  vacant. 

Each  road  overseer  shall,  before  entering  upon  the  duties  of  his  office, 
execute  a  bond  to  the  United  States  in  a  sum  not  less  than  double  the 
amount  of  money  which  will  probably  come  into  his  hands  at  any  time 
during  his  term  of  office,  with  two  or  more  sureties,  the  amount  and  suffi- 
ciency of  the  bond  to  be  approved  by  the  commissioner  of  the  precinct, 
conditioned  for  the  faithful  discharge  of  the  duties  of  his  office,  which 
bond  shall  be  by  him  forthwith  filed  in  the  office  of  the  commissioner  and 
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ex  officio  recorder.  The  approval  of  such  bond  shall  be  indorsed  thereon 
by  the  commissioner.     [33  Stat  L.  391.] 

DUTIES  OF  SOAD  OVEBSEBB. 

The  duties  of  road  overseer  shall  be  such  as  may  be  prescribed  by  law. 

Each  road  overseer  shall  keep  an  accurate  account  of  all  money  received 
by  virtue  of  his  office  and  the  manner  in  which  the  same  has  been  dis- 
bursed, and  to  whom,  and  shall,  on  the  last  Saturday  of  March  in  each 
ye«r,  exhibit  such  account,  together  with  his  vouchers,  to  the  commis- 
sioner for  adjustment  and  settlement.  Such  account  shall  be  in  writing, 
verified  by  affidavit  of  the  overseer  that  the  same  is  in  all  respects  a  full 
and  true  account  of  all  money  received  by  him  during  the  full  term  for 
which  he  should  make  settlement  and  the  amounts  expended  and  the  man- 
ner in  which  they  were  expended. 

If  any  person  appointed  to  the  office  of  road  overseer,  unless  unable  from 
diseaJse  or  other  infirmity  to  discharge  the  duties  of  such  office,  shall  refuse 
or  neglect  to  serve  therein,  he  shall  be  liable  to  a  fine  of  twenty-five  dollars ; 
but  no  person  so  appointed  who  shall  have  served  for  a  term  next  preceding 
such  appointment  shall  be  liable  to  such  fine  for  refusing  to  serve  if  he  shall 
have  given  notice  in  writing  of  refusal  to  the  commissioner  within  twenty 
days  after  having  been  notified  of  his  appointment. 

Every  road  overseer  who  shall,  after  the  expiration  of  his  term  of  office, 
neglect  or  refuse  to  deliver  on  demand  to  his  successor  in  office,  after  such 
successor  shall  have  been  duly  qualified  according  to  law,  all  moneys, 
records,  books,  papers,  or  other  property  appertaining  to  such  office  shall 
be  liable  to  a  fine  of  not  less  than  fifty  nor  more  than  five  hundred  dollars. 

Road  overseers  of  the  different  precincts  are  authorized,  and  it  is  made 
their  duty,  to  warn  out  all  male  persons  between  eighteen  and  fifty  years 
of  age  who  have  resided  thirty  days  in  the  district  of  Alaska,  who  are 
capable  of  performing  labor  on  roads  or  trails,  and  who  are  not  a  precinct 
charge,  to  perform  two  days'  work  of  eight  hours  each  in  locating,  con- 
structing, or  repairing  public  roads  or  trails,  under  the  direction  of  the 
road  overseer  within  whose  precinct  they  may  respectively  reside,  or  fur- 
nish a  substitute  to  do  the  same,  or  pay  the  sum  of  four  dollars  per  day 
for  two  days*  labor,  and  said  road  overseer  shall  receipt  for  the  same  and 
shall  expend  it  in  location,  construction,  or  repairs  on  the  public  roads 
and  trails  within  his  precinct;  and  any  moneys  so  received  and  not 
expended  shall  be  paid  over  to  his  successor  in  office,  who  shall  expend 
the  same  as  above  provided. 

The  overseer  of  roads  and  trails  in  each  precinct  shall  give  notice  to 
persons  residing  in  his  precinct  liable  to  or  charged  with  a  road  or  trail 
tax  of  the  time  and  place  and  the  kind  of  work  expected  to  be  performed 
on  the  road  or  trail,  and  may  direct  what  implements  such  persons  shall 
bring  with  which  to  perform  such  work. 

Whenever  it  shall  happen,  in  consequence  of  sickness  or  absence  from 
home,  or  any  other  cause,  that  the  two  days'  work  aforesaid  shall  not  be 
performed  within  the  time  specified  in  this  Act,  the  .overseer  shall  be 
authorized  to  require  the  performance  of  such  work  at  any  time  prior  to 
the  first  day  of  October  then  next  ensuing;  and  in  case  any  person  shall 
neglect  or  refuse  to  do  the  two  days'  work,  or  furnish  a  substitute,  or  pay 
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in  money  the  price  of  two  days'  labor,  as  provided  in  this  Act,  he 
shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  fined  in  the  sum  of 
ten  dollars  for  each  day  refusing  so  to  work  upon  conviction  before  any 
justice  of  the  peace  of  the  precinct. 

If  any  person  shall  appear  at  the  proper  time  and  place  as  directed  by 
the  overseer  and  neglect  or  refuse  to  do  a  reasonable  day's  work  according 
to  his  ability,  he  shall  be  liable  the  same  as  if  he  had  neglected  or  refused 
to  appear,  or  furnish  a  substitute,  or  pay  the  sum  of  money  as  provided 
herein. 

Under  the  direction  of  the  overseer,  and  at  his  discretion,  the  above  road 
tax  may  be  performed  by  one  day's  work,  together  with  an  able-bodied 
man,  a  two-horse  team  with  wagon,  or  a  dog  team  consisting  of  not  less 
than  five  dogs  and  a  sleigh,  or  a  reindeer  team  of  not  less  than  two  reindeer 
and  sleigh  or  cart. 

It  shall  be  the  duty  of  each  road  overseer  to  receipt  to  each  person  who 
performs  labor  on  the  public  roads  and  trails  of  his  precinct  under  the 
provisions  of  this  Act  for  the  amount  of  labor  so  performed,  and  no  person 
shall  be  compelled  to  pay  road  tax  except  in  one  precinct  in  the  district 
of  Alaska  during  one  calendar  year. 

Each  road  overseer  shall,  on  or  before  the  first  day  of  April  in  each  year, 
report  to  the  commissioner  of  the  precinct  the  names  of  all  persons  subject 
to  the  two  days'  road  tax  for  the  preceding  year,  the  names  of  those  who 
have  worked  out  said  tax,  the  names  of  those  who  have  paid  the  said  tax 
in  money,  and  the  names  of  those  delinquent,  and  also  all  moneys  received 
by  him  from  all  sources,  and  how  expended,  and  the  account  of  said  road 
overseer  of  the  work  performed  by  himself,  which  report  shall  be  approved 
by  said  commissioner  before  any  final  settlement  shall  be  made  with  such 
road  overseer. 

Each  and  every  road  overseer  who  shall  neglect  or  refuse  to  perform  the 
several  duties  enjoined  upon  him  by  this  Act,  or  who  shall,  under  any 
pretense  whatsoever,  give  or  sign  a  receipt  or  certificate  for  labor  per- 
formed or  money  paid,  unless  the  labor  shall  have  been  performed  or 
money  paid  prior  to  the  signing  or  giving  of  such  receipts  or  certificates, 
shall  forfeit  for  every  such  offense  not  less  than  five  nor  more  than  fifty 
dollars,  to  be  recovered  by  an  action  before  any  justice  of  the  peace  within 
the  precinct  where  such  overseer  may  reside,  and  it  is  hereby  made  the 
duty  of  every  United  States  attorney  or  assistant  to  prosecute  all  offenses 
against  the  provisions  of  this  Act  not  otherwise  provided  for.  [33  Stai. 
L.  392.] 

FEB  DIEM. 

Road  overseers  shall  be  allowed  four  dollars  per  day  for  all  services 
required  by  this  Act  and  actually  performed  in  their  respective  precincts, 
to  be  retained  out  of  money  paid  said  road  overseers  from  persons  paying 
money  or  fines  in  lieu  of  two  days'  labor,  upon  the  certified  statement  of 
the  overseers,  approved  by  the  commissioner  of  the  precinct:  Provided, 
That  no  overseer  shall  receive  pay  for  more  than  ten  days  in  any  one  year, 
and  not  until  he  has  made  the  return  as  provided  in  the  preceding  section, 
in  duplicate,  one  copy  to  be  retained  by  the  commissioner  and  one  copy 
filed  with  the  clerk  of  the  district  court  in  the  division  in  which  the  said 
precinct  is  situated. 
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Any  oath  required  to  be  taken  by  said  overseer,  acknowled^rient  of 
bond,  or  the  filing  or  recording  of  any  paper  or  plat  authorized  by  this 
Act  shall  be  free  of  cost  to  said  overseer. 

Upon  application  of  road  overseers  it  shall  be  the  duty  of  the  clerk  of 
the  district  court  to  furnish  copies  of  this  Act  and  blank  forms  of  notices 
warning  persons  to  perform  road  work,  receipts  for  road  work,  bond,  and 
oath,  and  for  overseer's  report  to  commissioner,  the  expense  of  which  shall 
be  paid  out  of  the  fund  for  paying  the  incidental  expenses  of  the  court. 

The  Attorney-General  of  the  United  States  is  hereby  directed  to  furnish 
clerks  of  the  district  court  in  the  different  judicial  divisions  of  Alaska  a 
BuiBcient  number  of  copies  of  this  Act  and  other  road  and  trail  laws  that 
may  now  be  upon  the  statutes  relating  to  roads  and  trails  in  the  district 
of  Alaska  for  use  of  road  overseers  in  each  judicial  division.  [33  Stat. 
L.  393.] 

Further  provisions  as  to  roads  in  Alaska  are  given  infra,  under  the  division  V.  Rail- 
roads, Wagon  Roads,   Aerials  and  Tramways. 

A  native  Eskimo  is  such  a  male  person  work  on  the  roads.  U.  8.  V,  Sitarangok, 
as  may  be  warned  out  by  the  overseer  to       (1913)  4  Alaska  667. 


An  Act  To  provide  for  the  construction  and  maintenance  of  roads,  the 
establishment  and  maintenance  of  schools,  and  the  care  and  sup- 
port of  insane  persons  in  the  district  of  Alaska,  and  for  other 
purposes. 

[Act  of  Jan.  27,  1905,  ch.  277,  33  Stat.  L.  616.] 

Sectton  1.  [Alaska  fund  —  source  and  disposition.]  That  all  moneys 
derived  from  and  collected  for  liquor  licenses,  occupation  or  trade  licenses, 
outside  of  the  incorporated  towns  in  the  Territory  of  Alaska,  shall  be 
deposited  in  the  Treasury  Department  of  the  United  States,  there  to 
remain  as  a  separate  and  distinct  fund,  to  be  known  as  the  **  Alaska  fund," 
and  to  be  wholly  devoted  to  the  purposes  hereinafter  stated  in  the  Terri- 
tory of  Alaska.  Twenty-five  per  centum  of  said  fund,  or  so  much  thereof 
as  may  be  necessary,  shall  be  devoted  to  the  establishment  and  mainte- 
nance of  public  schools  in  said  Territory ;  ten  per  centum  of  said  fund  shall 
be,  and  is  hereby,  appropriated  and  authorized  to  be  expended  for  the 
relief  of  persons  in  Alaska  who  are  indigent  and  incapacitated  through 
nonage,  old  age,  sickness,  or  accident ;  and  all  the  residue  of  said  fund  shall 
be  devoted  to  the  construction  and  maintenance  of  wagon  roads,  bridges, 
and  trails  in  said  Territory :  Provided,  That  the  clerk  of  the  court  of  each 
judicial  division  of  said  Territory  is  authorized,  and  he  is  hereby  directed, 
whenever  considered  necessary,  to  call  upon  the  United  States  marshal  of 
said  judicial  division  to  aid  in  the  collection  of  said  license  moneys  by 
designating  regular  or  special  deputies  of  his  office  to  act  as  temporary 
license  inspectors,  and  it  shall  be  the  duty  of  said  United  States  marshal 
to  render  such  aid ;  and  the  said  regular  or  special  deputies  while  actually 
engaged  in  the  performance  of  this  duty  shall  receive  the  same  fees  and 
allowances  and  be  paid  in  the  same  manner  as  when  performing  their 
regular  duties. 
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That  at  the  end  of  each  fiscal  quarter  the  Secretary  of  the  Treasury  of 
the  United  States  shall  divide  the  amount  of  said  ten  per  centum  of  said 
fund  so  received  during  the  quarter  just  ended  into  four  equal  parts,  and 
transmit  to  each  of  the  four  United  States  district  judges  in  Alaska  one 
of  said  equal  amounts. 

That  each  of  said  judges  is  hereby  authorized  to  expend  so  much  of  the 
money  received  by  him  under  this  Act  as  may,  in  his  discretion,  be 
required  for  the  relief  of  those  persons  in  his  division  who  are  incapacitated 
through  nonage,  old  age,  sickness,  or  accident,  and  who  are  indigent  and 
unable  to  assist  and  protect  themselves:  Provided,  That  each  judge  shall 
quarterly  submit  to  the  Secretary  of  the  Treasury  an  itemized  statement, 
with  proper  vouchei's,  of  all  expenditures  made  by  him  under  this  Act, 
and  he  shall  at  the  time  transmit  a  copy  of  said  statement  to  the  governor 
of  the  Territory :  Provided  further,  That  any  unexpended  balance  remain- 
ing in  the  hands  of  any  judge  at  the  end  of  any  quarter  shall  be  returned 
to  the  Secretary  of  the  Treasury  of  the  United  States,  and  by  him  deposited 
in  the  said  ** Alaska  fund,*'  and  the  said  sum  shall  be  subsequently  devoted, 
first,  to  meeting  any  actual  requirements  for  the  care  and  relief  of  such 
persons  as  are  provided  for  in  this  Act  in  any  other  division  in  said  Terri- 
tory wherein  the  amount  allotted  for  that  purpose  has  proved  insufficient ; 
and,  second,  if  there  shall  be  any  remainder  thereof,  said  remainder  shall 
be  devoted  to  the  construction  and  maintenance  of  wagon  roads,  bridges, 
and  trails  in  said  Territory.     [37  Stat.  L.  728.] 

This  section,  given  above  as  amended  by  an  Act  of  Marck  3,  1913,  ch.  109,  consti- 
tutes a  part  of  the  Act  known  as  the  "  Nelson  Act,"  the  "  Alaska  Road  Act "  or  the 
"  Trail  Act." 

As  originally  enacted  (33  Stat.  L.  616),  this  section  provided  for  a  fund  similar  to 
that  for  which  provision  is  made  in  the  text;  one-fourth  of  said  fund,  or  so  much 
thereof  as  should  be  necessary,  to  be  devoted  to  the  use  of  public  schools ;  five  per  centum, 
or  so  much  of  said  five  per  centum  as  might  be  needed,  to  be  devoted  to  the  care  and 
maintenance  of  insane  persons,  and  all  the  residue  to  the  construction  and  maintenance 
of  wagon  roads,  bridges,  and  trails. 

By  the  Act  of  May  14,  1906,  ch.  2458,  34  Stat.  L.  192,  the  original  section  was 
amended  by  adding  thereto  a  proviso  similar  to  that  at  the  end  of  the  Arst  paragraph 
of  the  text. 

So  much  of  said  amended  section  as  provided  that  five  per  centum  of  the  license 
monevs  collected  outside  of  incorporated  towns  should  be  applied  to  the  care  of  the 
insane  was  repealed  by  the  Act  of  Feb.  6,  1909,  ch.  80,  §  7,  36  Stat.  L.  601,  and  the 
said  five  per  centum,  or  so  much  thereof  as  might  be  necessary,  directed  to  be  applied 
to  the  establishment  and  maintenance  of  public  schools  under  the  direction  of  the 
governor. 


Constitutionality. —  Under  the  original 
section  it  was  held  that  Congress  having 
undoubtedly  the  power  by  direct  legisla- 
tion to  impose  license  taxes  upon  the  resi- 
dents of  Alaska,  providing  that  when 
collected  they  are  paid  to  a  treasurer  of 
the  territory  and  disbursed  by  him  solely 
for  the  needs  of  the  territory,  the  fact  that 
they   were   ordered   to  be   paid   into   the 


treasury  of  the  United  States  and  not  spe- 
cifically appropriated  to  the  expenses  of 
the  territory  did  not  make  such  taxes  un- 
constitutional when  the  sum  total  of  these 
and  all  other  revenue  from  the  territory 
did  not  equal  the  cost  and  expense  of 
maintaining  its  government.  Binns  t-. 
U.  S.,  (1904)  194  U.  S.  486,  24  S.  Ct.  816, 
48  U.  S.   (L.  ed.)   1087.     - 


Sec.  2.     [Construction  of  wagon  roads  —  appointment  of  road  oommis- 
sioners  —  powers  —  maps  —  bids  —  disbursements  —  reimbursements.] 

That  there  shall  be  a  board  of  road  commissioners  in  said  district,  to  be 
composed  of  an  engineer  officer  of  the  United  States  Army  to  be  detailed 
and  appointed  by  the  Secretary  of  War,  and  two  other  ofiBcers  of  that 
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part  of  the  Army  stationed  in  said  district  and  to  be  designated  by  the 
Secretary  of  War.  The  said  engineer  officer  shall,  during  the  term  of 
his  said  detail  and  appointment,  abide  in  said  district.  The  said  board 
shall  have  the  power,  and  it  shall  be  their  duty,  upon  their  own  motion 
or  upon  petition,  to  locate,  lay  out,  construct,  and  maintain  wagon  roads 
and  pack  trails  from  any  point  on  the  navigable  waters  of  said  district  to 
any  town,  mining  or  other  industrial  camp  or  settlement,  or  between  any 
such  town,  camps,  or  settlements  therein,  if  in  their  judgment  such  roads 
or  trails  are  needed  and  will  be  of  permanent  value  for  the  development 
of  the  district ;  but  no  such  road  or  trail  shall  be  constructed  to  any  town, 
camp,  or  settlement  which  is  wholly  transitory  or  of  no  substantial  value 
or  importance  for  mining,  trade,  agricultural,  or  manufacturing  purposes. 
The  said  board  shall  prepare  maps,  plans,  and  specifications  of  every  road 
or  trail  they  may  locate  and  lay  out,  and  whenever  more  than  twenty  thou- 
sand dollars,  in  the  aggregate,  shall  have  to  be  expended  upon  the  actual 
construction  of  any  road  or  section  of  road  designed  to  be  permanent,  con- 
tract for  the  work  shall  be  let  by  them  to  the  lowest  responsible  bidder, 
upon  sealed  bids,  after  due  notice,  under  rules  and  regulations  to  be  pre- 
scribed by  the  Secretary  of  War.  The  board  may  reject  any  bid  if  they 
deem  the  same  unreasonably  high  or  if  they  find  that  there  is  a  combina- 
tion among  bidders.  In  case  no  responsible  and  reasonable  bid  can  be 
secured,  then  the  work  may  be  carried  on  with  material  and  men  procured 
and  hired  by  the  board.  The  engineer  ofiicer  of  the  board  shall  in  all 
cases  supervise  the  work  of  construction  and  see  that  the  same  is  properly 
performed.  As  soon  as  any  road  or  trail  laid  out  by  the  board  has  been 
constructed  and  completed  they  shall  examine  the  same  and  make  a  full 
and  detailed  report  of  the  work  done  on  the  same  to  the  Secretary  of  War, 
and  in  such  report  they  shall  state  whether  the  road  or  trail  has  been  com- 
pleted conformably  to  the  maps,  plans,  and  specifications  of  the  same. 
It  shall  be  the  duty  of  said  board,  as  far  as  practicable,  to  keep  in  proper 
repair  all  roads  and  trails  constructed  under  their  supervision,  and  the 
same  rules  as  to  the  manner  in  which  the  work  of  repair  shall  be  done, 
whether  by  contract  or  otherwise,  shall  govern  as  in  the  case  of  the  original 
construction  of  the  road  or  trail.  The  cost  and  expenses  of  laying  out, 
constructing,  and  repairing  such  roads  and  trails  shall  be  paid  by  the  Secre- 
tary of  the  Treasury,  through  the  authorized  disbursing  officer  of  the  board 
designated  by  the  Secretary  of  War,  out  of  the  road  and  trail  portion  of 
said  "Alaska  fund  *'  upon  vouchers  approved  and  certified  by  said  board. 
The  Secretary  of  the  Treasury  shall,  at  the  end  of  each  month,  send  by 
mail  to  each  of  the  members  of  said  board  a  statement  of  the  amount 
available  of  said  "Alaska  fund  ''  for  the  construction  and  repair  of  roads 
and  trails,  and  no  greater  liability  for  construction  or  repair  shall  at  any 
time  be  incurred  by  said  board  than  the  money  available  therefor  at  that 
time  in  said  fund.  The  members  of  said  board  shall,  in  addition  to  their 
salaries,  be  reimbursed  in  the  sums  actually  paid  or  incurred  by  them  in 
traveling  expenses  in  the  performance  of  their  duties,  and  shall  be  entitled 
to  receive  their  actual  expenses  of  living  while  serving  as  members  of  said 
board  within  the  limits  of  the  district  and  not  stationed  at  a  military  post. 
[34  Sfat  L.  192.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  May  14,   1906, 

ch.  2458,  §  2.  ,  ^ 

As  originally  enacted  this  section  (33  Stat.  L.  616)   provided  that  the  work  was  to 
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be  let  '*  whenever  more  than  five  thousand  dollars  in  the  aggregate  shall  have  to  be 
expended  on  the  construction  of  any  road  or  trail."  As  amended  the  amount  is  increased 
to  twenty  thousand  dollars.  The  section  was  also  amended  by  inserting  after  the 
words  "  shall  be  paid  by  the  Secretary  of  the  Treasury  "  near  the  end  of  the  section, 
the  words  *'  through  the  authorized  disbursing  officer  of  the  board  designated  by  the 
Secretary  of  War." 

In  the  original  section,  the  last  part  thereof  regulating  the  compensation  of  the 
members  of  the  board  provided  that  they  should,  iii  addition  to  their  salaries,  be  entitled 
to  receive  their  actual  traveling  expenses  paid  as  incurred  by  them  in  the  performanoe 
of  their  duties  as  members  of  the  board. 

Sec.  3.    [Governor  made  superintendent  of  public  instruction  —  duties.] 

That  the  governor  of  the  district  of  Alaska  shall  be  ex  officio  superintendent 
of  public  instruction  in  said  district,  and  as  such  shall  have  supervision 
and  direction  of  the  public  schools  in  said  district  and  shall  prescribe  rules 
and  regulations  for  the  examination  and  qualification  of  teachers,  and  shall 
make  an  annual  report  of  the  condition  of  the  schools  in  the  district  to  the 
Secretary  of  the  Interior.      [33  Stat.  L.  617,] 

Sec.  4.  [School  districts  in  incorporated  towns  —  officers  —  powers 
and  duties.]  That  the  common  council  of  the  incorporated  towns  in  said  dis- 
trict shall  have  the  power,  and  it  shall  be  their  duty,  in  their  respective 
towns  to  establish  school  districts,  to  provide  the  same  with  suitable  school- 
houses,  and  to  maintain  public  schools  therein  and  to  provide  the  necessary 
funds  for  the  schools ;  but  such  schools  when  established  shall  be  under  the 
supervision  and  control  of  a  school  board  of  three  members,  consisting  of 
a  director,  a  treasurer,  and  a  clerk,  to  be  elected  annually  by  the  vote  of  all 
adults  who  are  citizens  of  the  United  States  or  who  have  declared  their 
intention  to  become  such  and  who  are  residents  of  the  school  district.  The 
members  of  said  board  first  elected  shall  hold  their  offices  for  the  term  of 
one,  two,  and  three  years,  respectively,  and  until  their  successors  are 
elected  and  qualified,  and  one  member  of  such  board  shall  be  elected  each 
year  thereafter  and  shall  hold  his  office  for  a  period  of  three  years  and 
until  his  successor  is  elected  and  qualified;  and  they  shall  each,  before 
entering  upon  the  duties  of  their  office,  take  an  oath  in  writing  to  honestly 
and  faithfully  discharge  the  duties  of  their  trust.  In  case  a  vacancy  in 
the  membership  of  said  board  occurs  from  death,  resignation,  removal,  or 
other  cause,  such  vacancy  may  be  filled  by  a  special  election,  upon  ten  days' 
notice,  called  by  the  remaining  members  of  the  board  upon  the  petition  of  • 
five  qualified  voters.  All  money  available  for  school  purposes,  except  for 
the  construction  and  equipment  of  schoolhauses  and  the  acquisition  of 
sites  for  the  same,  shall  be  expended  under  the  direction  of  said  board, 
and  the  treasurer  of  said  board  shall  be  the  custodian  of  said  money,  and 
he  shall,  before  entering  upon  the  duties  of  his  office,  give  his  bond,  with 
sufficient  sureties,  to  the  school  district,  in  such  sum  as  the  common  council 
may  direct,  and  subject  to  its  approval,  but  not  less  than  twice  the  amount 
that  may  come  into  his  hands  as  treasurer,  conditioned  that  he  will  honestly 
and  faithfully  disburse  and  account  for  all  money  that  may  come  into  his 
hands  as  such  treasurer.  The  said  board  shall  have  the  power  to  hire  and 
employ  the  necessary  teachers,  to  provide  for  heating  and  lighting  the 
schoolhouse,  and  in  general  to  do  and  perform  everything  necessary  for 
the  due  maintenance  of  a  proper  school.      [33  Stat.  L,  1262.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  March  3,  1906,  ch. 
1491.    The  amendment  consisted  in  the  addition  of  a  one-year  term  for  the  members  of 
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the  school  board  first  elected;  the  original  section  reading  "for  the  term  of  two  and 
three  years  respectively."  The  general  powers  of  incorporated  towns,  both  with  refer- 
ence to  matters  treated  in  the  text  and  others,  may  be  found  in  chapter  21  of  the  Civil 
Code,  31  Stat.  L.  620. 

Sec.  5.  [School  districts  outside  of  incorporated  towns  —  establish- 
ment —  elections  —  officers,  etc.]  That  the  clerk  of  the  district  court 
shall  have  the  power,  and  it  shall  be  his  duty,  in  the  division  to  which  he 
is  appointed  and  in  which  he  resides,  upon  petition  as  hereinafter  specified, 
to  establish  by  order  in  writing  a  school  district  at  any  camp,  village,  or 
settlement  outside  of  the  limits  of  any  incorporated  town,  but  such  school 
district  shall  not  embrace  more  than  forty  square  miles  of  territory  nor 
contain  less  than  twenty  resident  white  children  between  the  ages  of  six 
and  twenty  years.  The  said  petition  shall  specify  as  near  as  may  be  the 
location  and  boundary  of  the  proposed  school  district,  the  number  of  people, 
the  number  of  families,  and  the  number  of  children  between  the  ages  of  six 
and  twenty  years,  resident  therein,  and  such  other  material  facts  as  tend 
to  show  the  necessity  for  the  establishment  of  the  school  district.  Said 
petition  shall  be  signed  by  not  less  than  twelve  persons  of  adult  age  who 
are  citizens  of  the  United  States  or  have  declared  their  intention  to  become 
such  and  who  reside  within  the  boundaries  of  the  proposed  school  district. 
If  the  clerk  of  the  court  is  satisfied  that  it  is  necessary  and  proper  to  grant 
such  petition,  he  shall  make  an  order  in  writing  establishing  the  school 
district  prayed  for,  describing  the  same  and  defining  its  boundaries,  and 
he  shall  also  in  said  order  appoint  three  of  the  petitioners  to  supervise  and 
give  notice  of  the  first  election,  and  shall  specify  the  time  and  place  of 
the  same.  The  original  order  shall  remain  on  file  in  the  records  of  the 
court,  and  a  copy  of  the  same  shall  be  posted  at  three  public  places  in  the 
school  district  at  least  ten  days  before  the  election,  and  such  posting  shall 
be  deemed  a  sufficient  notice  of  such  election.  All  persons  qualified  to 
sign  said  petition  shall  be  qualified  to  vote  at  said  election.  The  qualified 
voters  of  said  school  district  shall  at  said  election  choose  by  a  plurality 
vote  a  school  board  of  three  members,  consisting  of  a  clerk,  a  treasurer, 
and  a  director,  who  shall,  before  entering  upon  the  duties  of  their  trust, 
each  take  an  oath  in  writing  to  honorably  and  faithfully  discharge  the 
duties  of  their  office.  In  case  a  vacancy  in  the  membership  of  said  board 
occurs  from  death,  resignation,  removal,  or  other  cause,  such  vacancy  may 
be  filled  by  a  special  election,  upon  ten  days'  notice,  called  by  the  remaining 
members  of  the  board  upon  the  petition  of  five  qualified  voters.  The 
treasurer  shall  be  the  custodian  of  the  moneys  of  the  school  district,  and 
he  shall,  before  entering  upon  the  duties  of  his  office,  give  his  bond  to  the 
school  district,  with  sufficient  sureties,  to  be  approved  by  the  clerk  of  the 
court,  and  in  such  sum  as  he  may  direct,  but  not  less  than  twice  the  amount 
of  money  that  may  come  into  his  hands  as  treasurer,  conditioned  that  he, 
the  treasurer,  will  honestly  and  faithfully  disburse  and  account  for  all 
the  money  that  may  come  into  his  hands  by  virtue  of  his  office.  Said 
board  shall  have  the  power  to  build  or  rent  the  necessary  schoolhouse  or 
schoolroom,  to  equip  the  same  with  the  necessary  furniture  and  fixtures, 
to  provide  fuel  and  light,  to  hire  and  employ  teachers,  and  in  general  to 
do  and  perform  everything  that  may  be  necessary  for  the  maintenance  of 
a  public  school.  The  members  of  said  board  shall  hold  office  for  the  term 
of  one  year  and  until  their  successors  are  elected  and  qualified.    An  annual 
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election  shall  be  held  each  year,  after  the  first  election,  for  the  election  of 
members  of  said  board.  As  soon  as  the  members  of  said  school  board  have 
been  elected  and  qualified,  they  shall  send  to  the  clerk  of  the  court  and 
file  in  his  office  a  certificate  of  their  election  under  the  hand  and  seal  of 
the  judges  or  supervisors  of  election,  their  oaths  of  office,  and  the  bond 
of  the  treasurer,  and  the  clerk  of  the  court  shall  file  said  papers  and  care- 
fully keep  them  as  a  part  of  the  files  and  records  of  his  office,  and  he  shall 
at  once  send  to  the  governor  of  the  district  of  Alaska  a  certified  copy  of 
said  papers,  together  with  a  certified  copy  of  the  order  establishing  the 
school  district,  and  the  governor  shall  duly  file  and  preserve  the  same. 
The  said  board,  as  soon  as  they  have  complied  with  the  requirements  afore- 
said, shall  immediately  report  in  writing  to  the  governor  the  number  of 
children  in  their  school  district  between  the  ages  of  six  and  twenty  years 
that  intend  to  attend  a  public  school,  and  the  wages  per  month  for  which 
a  teacher  can  be  obtained;  and  after  a  school  has  been  opened  and  main- 
tained they  shall,  at  the  end  of  each  school  term,  report  to  the  governor 
in  writing  the  length  of  the  term,  the  wages  paid  the  teacher,  the  total 
number  of  pupils  in  attendance,  and  the  daily  average  of  such  attendance 
at  such  term.  The  governor  shall  assign  and  set  apart  to  each  school  dis- 
trict established  and  organized  under  the  provisions  of  this  section  a  sum, 
not  less  than  three  hundred  dollars  nor  more  than  one  thousand  dollars, 
in  proportion  to  the  number  of  pupils  in  the  district,  for  the  construction 
and  equipment  of  a  schoolhouse,  which  sum  shall  be  paid  by  the  Secretary 
of  the  Treasury  to  the  treasurer  of  the  school  district  upon  the  order  and 
voucher  of  the  governor  out  of  that  portion  of  the  said  Alaska  fund  set 
apart  for  the  establishment  and  maintenance  of  public  schools.  The  residue 
of  said  portion  of  said  fund,  or  so  much  thereof  as  may  be  necessary,  shall 
by  the  governor  be  apportioned  among  the  several  school  districts  estab- 
lished under  the  provisions  of  this  section  in  amounts  sufficient  for  each 
district  to  pay  the  wages  of  a  teacher,  together  with  the  expense  of  fuel 
and  light,  for  five  months'  school  in  each  year.  And  the  amounts  so 
apportioned  to  each  school  district  shall  be  paid  to  the  treasurer  of  the 
district  by  the  Secretary  of  the  Treasury  upon  the  order  and  voucher  of 
the  governor  out  of  the  said  portion  of  said  fund.     [33  Stat.  L.  617.] 

Sec.  6.  [Reports  of  school  board  clerks.]  That  the  clerks  of  school 
districts  in  the  incorporated  towns  shall,  at  the  end  of  each  school  term, 
report  to  the  governor  in  writing  the  length  of  the  term,  the  wages  paid 
the  teacher,  the  number  of  pupils  in  attendance,  and  the  average  daily 
attendance  during  the  term.     [33  Stat.  L.  €19.] 

Sec.  7.  [Separation  of  races.]  That  the  schools  specified  and  provided 
for  in  this  Act  shall  be  devoted  to  the  education  of  white  children  and 
children  of  mixed  blood  who  lead  a  civilized  life.  The  education  of  the 
Eskimos  and  Indians  in  the  district  of  Alaska  shall  remain  under  the 
direction  and  control  of  the  Secretary  of  the  Interior,  and  schools  for  and 
among  the  Eskimos  and  Indians  of  Alaska  shall  be  provided  for  by  an 
annual  appropriation,  and  the  Eskimo  and  Indian  children  of  Alaska  shall 
have  the  same  right  to  be  admitted  to  any  Indian  boarding  school  as  the 
Indian  children  in  the  States  or  Territories  of  the  United  States 
[33  Stat.  L.  619.] 
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The  Secretary  of  the  Interior  was  required  to  make  provision  for  the  education  of 
children  in  Alaska  by  the  Act  of  May  17,  1884,  ch.  53,  §  13,  23  Stat.  L.  27,  and  the 
Act  of  June  6,  1900,  ch.  786,  {  28,  31  Stat.  L.  330,  which  were  superseded  by  the 
provisions  of   the   text. 

Sec.  8.  [Insane  persons  —  commitment  and  care.]  That  commissioners 
appointed  by  the  judges  of  the  district  court  in  the  district  of  Alaska,  pur- 
suant to  existing  laws,  shall,  as  ex  officio  probate  judges  and  in  the  exercise 
of  their  probate  jurisdiction,  have  the  power,  and  it  shall  be  their  duty, 
in  their  respective  districts,  to  commit,  by  warrant  under  their  hands  and 
seals,  all  persons  adjudged  insane  in  their  districts  to  the  asylum  or  sani- 
tarium provided  for  the  care  and  keeping  of  the  insane  of  the  district  of 
Alaska.  No  person  shall  be  adjudged  insane  or  committed  as  such,  ej^cept 
upon  and  pursuant  to  the  following  proceedings,  to  wit :  Whenever  com- 
plaint in  writing  is  made  by  any  adult  person  to  a  commissioner  that  there 
is  an  insane  person  at  large  in  the  commissioner's  district,  the  commissioner 
shall  at  once  cause  such  insane  person  to  be  taken  into  custody  and  to  be 
brought  before  him,  and  he  shall  then  immediately  summon  and  impanel 
a  jury  of  six  male  adults,  residents  of  the  district,  to  inquire,  try,  and 
determine  whether  the  person  so  complained  of  is  really  insane.  The 
members  of  said  jury  shall,  before  entering  upon  the  discharge  of  their 
duty,  each  take  an  oath  to  diligently  inquire,  justly  try,  and  a  true  verdict 
render,  touching  the  mental  condition  of  the  person  charged  with  being 
insane.  Before  entering  upon  such  trial  the  commissioner  shall  appoint 
some  suitable  person  to  appear  for  and  represent  in  the  proceeding  the 
person  complained  of  as  insane.  And  in  case  there  is  a  physician  or 
surgeon  in  the  vicinity  who  can  be  procured,  the  commissioner  shall  cause 
such  surgeon  or  physician  to  examine  the  person  alleged  to  be  insane,  and 
after  such  examination  to  testify  under  oath  before  the  jury  in  respect  to 
the  mental  condition  of  said  person.  The  commissioner  shall  preside  at 
said  hearing  and  trial.  All  witnesses  that  may  be  offered  shall  be  heard 
and  shall  be  permitted  to  testify  under  oath  in  said  matter,  and  after 
having  heard  all  the  evidence  the  said  jury  shall  retire  to  agree  upon  a 
verdict,  and  if  the  jury  unanimously,  by  their  verdict  in  writing,  find 
that  the  said  person  so  charged  with  being  insane  as  aforesaid  is  really 
and  truly  insane  and  that  he  ought  to  be  committed  to  the  asylum  or 
sanitarium  aforesaid,  and  the  commissioner  approves  such  finding,  he  shall 
enter  a  judgment  adjudging  the  said  person  to  be  insane  and  adjudging 
that  he  be  at  once  conveyed  to  and  thereafter  properly  and  safely  kept  in 
the  said  asylum  or  sanitarium  until  duly  discharged  therefrom  by  law. 
The  commissioner  shall  thereupon,  under  his  hand  and  seal,  issue  his  war- 
rant, with  a  copy  of  said  judgment  attached,  for  the  commitment  of  said 
insane  person  to  the  asylum  or  sanitarium  aforesaid,  which  warrant  shall 
be  delivered  to  the  marshal  of  the  division  in  which  said  proceedings  are 
held,  and  shall  direct  said  marshal  to  safely  keep  and  deliver  said  insane 
person  to  said  asylum  or  sanitarium,  and  the  said  marshal,  for  the  service 
of  process  in  connection  with  and  the  guarding  and  transportation  of  the 
insane,  shall  be  compensated  from  the  same  source  and  in  the  same  manner 
as  in  the  case  of  prisoners  convicted  of  crime.  The  commissioner,  the 
jurymen,  and  the  witnesses  in  said  proceeding  shall  be  entitled  to  the  same 
compensation  and  mileage  as  in  civil  actions.  And  all  the"  compensation, 
mileage,  fees,  and  all  other  expenses  and  outlays  incident  to  said  proceed- 
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iiiprs  shall  be  audited  and  allowed  by  the  district  judge  of  the  division  in 
^vhich  said  proceedings  are  pending  and  had,  and  when  so  audited  and 
allowed  shall  be  paid  by  the  clerk  of  the  court  in  such  division  as  the  inci- 
dental expenses  of  the  court  are  by  him  paid  and  from  the  same  fund. 
[33  Stat.  L.  619.] 

Further  provisions  as  to  the  care  of  insane  persons  were  made  by  the  Act  of  Feb.  5, 
1909,  ch.  80,  S  7,  infra,  p.  2Ji4.    And  see  the  notes  to  said  section. 

By  an  Act  of  June  25,  1910,  ch.  424,  36  Stat.  L.  852,  proyisions  were  made  for  m 
temporary  detention  hospital  for  the  insane. 

Jury  triaL — This  section  does  not  re-      appointed   for  his  property   and   person, 
quire  a  jury  trial  in  an  action  to  have  a      White  v.  Martin,  (1905)  2  Alaska  471. 
person   declared   insane   and    a   guardian 

Sec.  9.  [Repeal.]  That  all  Acts  and  parts  of  Acts  inconsistent  with 
this  Act  are,  to  the  extent  of  such  inconsistency,  hereby  repealed.  [33  Stat, 
L.  620.] 


[Sec.  1.]  [Alaska  fund  —  appropriation  for.]  •  •  •  That  the 
moneys  described  as  the  ** Alaska  fund/'  in  section  one  of  ''An  Act  to 
provide  for  the  construction  and  maintenance  of  roads,  the  establishment 
and  maintenance  of  schools,  and  the  care  and  support  of  insane  persons 
in  the  district  of  Alaska,  and  for  other  purposes,'*  approved  January 
twenty-seventh,  nineteen  hundred  and  five,  be,  and  the  same  are  hereby, 
appropriated  out  of  the  Treasury  of  the  United  States  for  the  uses  and 
purposes  in  said  Act  mentioned.      [33  Stat.  L.  1170.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1005,  ch.  148S. 
The  Act  of  Jan.  27,  190*5,  ch.  277,  I  1,  is  given  as  amended,  atxpra,  p.  279. 


An  Act  To  further  prescribe  the  duties  of  the  secretary  of  the  district  of 

Alaska,  and  for  other  purposes. 

[Act  of  March  3,  1905,  ch.  1497,  33  Stat.  L.  1265.] 

[Seo.  1.]  [Fees  to  be  paid  secretary  —  amount.]  That  in  case  the  law 
requires  or  authorizes  any  service  to  be  performed  or  any  act  to  be  done 
by  the  secretary  of  the  district  of  Alaska  and  there  is  no  provision  of  law 
requiring  the  payment  of  a  fee  for  such  service  by  the  person  for  whose 
benefit  the  same  is  performed,  the  Secretary  of  the  Interior  may  prescribe 
such  fees  for  said  service  as  he  may  deem  proper.     [33  Stat.  L.  1265.] 

This  section  supersedes  in  part  section  30  of  the  Act  of  June  6,  1900,  eh.  780,  set  out 
supra,  p.  274. 

Sec.  2.  [Alaska  Historical  Library  and  Museum  to  have  fees.]  That 
all  fees  received  by  the  secretary  of  the  district  of  Alaska  as  such  secretary, 
from  every  source  whatsoever,  shall  be  disbursed,  on  the  order  of  the 
governor  of  the  district  of  Alaska,  for  the  benefit  of  the  Alaska  Historical 
Library  and  Museum,  as  provided  in  section  thirty-two,  chapter  one, 
title  one,  of  an  Act  approved  June  sixth,  nineteen  hundred,  entitled  **An 
Act  making  further  provision  for  a  civil  government  for  Alaska,  and  for 
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other    purposes;''   aud   all   sach   receipts   and   disbursements   shall   be 
accounted  for  in  the  manner  prescribed  in  said  section.     [33  Stat.  L,  1266.] 

The  Act  of  June  6,  1900,  ch.  786,  {  32,  above  mentioned,  is  given  supra,  p.  275. 

Sec.  3.  [Bond  of  secretary.]  That  the  secretary  of  the  district  of 
Alaska,  before  entering  upon  the  duties  of  said  office,  shall  execute  a  bond 
with  sufficient  sureties,  to  be  approved  by  the  Secretary  of  the  Interior, 
and  in  such  penal  sum  as  the  Secretary  of  the  Interior  may  prescribe, 
conditioned  upon  the  safe-keeping,  faithful  disbursement,  and  proper 
accounting  for  all  moneys  from  whatsoever  source  which  may  come  into 
his  hands  as  such  secretary.     [33  Stat  L.  1266.] 


Joint  Besolution  Authorizing  assignment  of  pay  of  teachers  and  other 
employees  in  the  Bureau  of  Education  in  Alaska. 

[Bes.  of  March  21,  1906,  No.  10,  34  Stat.  L.  824.] 

[Teachers  and  employees  in  Bureau  of  Education  —  assignment  of  pay.] 
That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to 
permit  teachers  and  other  employees  of  the  United  States  Bureau  of  Educa- 
tion employed  in  Alaska  to  make  assignments  of  their  pay,  under  such 
regulations  as  he  may  prescribe,  during  such  time  as  they  may  be  in  the 
employ  of  the  Bureau  of  Education  in  Alaska;  and  the  Secretary  of  the 
Interior  is  further  authorized,  in  his  discretion,  under  such  regulations 
as  he  may  prescribe,  to  reimburse  school-teachers  in  Alaska  for  expenses 
incurred  by  them  in  the  discharge  of  their  duties  and  paid  from  their 
personal  funds.      [34  Stat.  L.  824.] 


An  Act  Providing  for  the  election  of  a  Delegate  to  the  House  of  Repre- 
sentatives from  the  Territory  of  Alaska. 

[Act  of  May  7,  1906,  ch.  2083,  34  Stat.  L.  169.] 

[Sec.  1.]  [Delegate  to  be  elected  —  qualifications  —  compensation.] 
That  the  people  of  the  Territory  of  Alaska  shall  be  represented  by  a  Dele- 
gate in  the  House  of  Representatives  of  the  United  States,  chosen  by  the 
people  thereof  in  the  manner  and  at  the  time  hereinafter  prescribed,  and 
who  shall  be  known  as  the  Delegate  from  Alaska.  Such  Delegate  shall 
at  the  time  of  his  election  have  been  for  seven  years  a  citizen  of  the  United 
States,  and  shall  be  an  inhabitant  and  qualified  voter  of  the  district  of 
Alaska,  and  shall  be  not  less  than  twenty-five  years  of  age,  and  when  duly 
chosen  and  qualified  shall  possess  the  same  powers  and  privileges  and  be 
entitled  to  the  same  rate  of  compensation  as  the  Delegates  in  the  House  of 
Representatives  from  the  Territories  of  the  United  States:  Provided, 
however,  That  such  Delegate,  in  lieu  of  all  other  allowances,  shall,  in 
addition  to  his  salary,  receive  the  sum  of  one  thousand  five  hundred  dollars 
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per  annum,  which  shall  cover  all  mileage  and  other  expenses  except  sta- 
tionery allowance  and  compensation  for  clerk  hire.    [34  Siat.  L.  169.] 

Section  2  of  this  Act  related  to  the  first  election  for  a  delegate  and  prescribed  the 
time  for  subsequent  elections.  It  was  superseded  by  the  Act  of  Aug.  24,  1912,  ch.  387, 
I  17,  aupra,  p.  268. 

Sec.  3.  [Votinjf  qualifications.]  That  all  male  citizens  of  the  United 
States  twenty-one  years  of  age  and  over  who  are  actual  and  bona  fide  resi- 
dents of  Alaska,  and  who  have  been  such  residents  continuously  during 
the  entire  year  immediately  preceding  the  election,  and  who  have  been  such 
residents'  continuously  for  thirty  days  next  preceding  the  election  in  the 
precinct  in  which  they  vote,  shall  be  qualified  to  vote  for  the  election  of 
a  Delegate  from  Alaska.     [34  Stat  L.  170.] 

Sec.  4.  [Election  districts  in  towns  —  officers  —  polls,  etc.  —  notices.] 
That  each  incorporated  town  in  the  district  of  Alaska  shall  constitute  an 
election  district,  and  where  the  population  of  such  town  exceeds  one  thou- 
sand inhabitants  the  common  council  may,  in  their  discretion,  at  least 
thirty  days  before  the  election,  divide  the  district  into  two  or  more  voting 
precincts  and  define  the  boundaries  of  each  precinct ;  and  the  said  common 
council  shall  also  appoint,  at  least  thirty  days  before  the  election,  three 
judges  of  election  and  two  clerks  for  each  voting  precinct,  all  of  whom 
shall  be  qualified  voters  of  the  precinct ;  and  no  more  than  two  judges  and 
one  clerk  shall  belong  to  the  same  political  party.  The  common  council 
shall  also,  at  least  thirty  days  before  the  date  of  the  election,  provide  a 
suitable  polling  place  for  each  voting  precinct  and  give  due  notice  of  the 
election  by  posting  a  written  or  printed  notice  in  three  public  places  in 
each  precinct,  specifying  the  time  and  place  of  the  election,  and  in  case 
there  are  one  or  more  newspapers  of  general  circulation  published  in  the 
town,  then  a  copy  of  said  notice  shall  also  be  published  in  one  of  such 
newspapers  at  least  once  a  week  for  two  consecutive  weeks  next  prior  to 
the  date  of  the  election.     [J4  Stat.  L.  170.] 

Sec.  5.  [Election  districts  outside  of  towns  —  commissioners'  duties 
—  voting  precincts  —  minimum  number  of  voters  —  election  notice  — 
judges  of  election.]  That  all  of  the  territory  in  each  recording  district 
now  existing  or  hereafter  created  situate  outside  of  an  incorporated  town 
shall,  for  the  purposes  of  this  act,  constitute  one  election  district;  that  in 
each  year  in  which  a  Delegate  is  to  be  elected  the  commissioner  in  each  of 
said  election  districts  shall,  at  least  thirty  days  before  the  date  of  said 
first  election,  and  at  least  sixty  days  before  the  date  of  each  subsequent 
election,  issue  an  order  and  notice,  signed  by  him  and  entered  in  his 
records  in  a  book  to  be  kept  by  him  for  that  purpose,  in  which  said  order 
and  notice  he  shall  — 

First.  Divide  his  election  district  into  such  number  of  voting  precincts 
as  may  in  his  judgment  be  necessary  or  convenient,  defining  the  boundaries 
of  each  precinct  by  natural  objects  and  permanent  monuments  or  land- 
marks, as  far  as  practicable,  and  in  such  manner  that  the  boundaries  of 
each  can  be  readily  determined  and  become  generally  known  from  such 
description,  specify  a  polling  place  in  each  of  said  precincts,  and  give  to 
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each  Toting  precinet  an  appropriate  name  by  which  the  same  shall  there* 
after  be  designated :  Provided,  however,  That  no  such  voting  precinct  shall 
be  established  with  less  than  thirty  qualified  voters  resident  therein;  that 
the  precincts  established  as  aforesaid  shall  remain  as  permanent  precincts 
for  all  subsequent  elections,  unless  discontinued  or  changed  by  order  of 
the  commissioner  of  that  district. 

Second.  Give  notice  of  said  election,  specifying  in  said  notice,  among 
other  things,  the  date  of  such  election,  the  boundary  of  the  voting  precincts 
as  ^tablished,  the  location  of  the  polling  place  in  the  precinct,  and  the 
hours  between  which  said  polling  places  will  be  open. 

Said  order  and  notice  shall  be  given  publicity  by  said  commissioner  by 
posting  copies  of  the  same  at  least  twenty  days  before  the  date  of  said  first 
election,  and  at  least  thirty  days  before  the  date  of  each  subsequent  election. 
Said  copies  shall  be  posted  as  follows :  One  at  the  office  of  the  commissioner 
in  said  district,  and  three  copies  to  be  posted  in  three  conspicuous  public 
places  in  each  of  said  voting  precincts  as  established,  one  of  which  shall  be 
the  designated  polling  place  in  each  precinct ;  and  said  commissioner  shall 
also  mail  a  certified  copy  of  said  order  and' notice  to  the  governor  of  Alaska 
at  his  official  residence.  That  at  least  thirty  days  prior  to  the  date  of  the 
holding  of  such  election  the  commissioners  ^all  select,  notify,  and  appoint 
from  among  the  qualified  electors  in  each  voting  precinct  three  judges  of 
election  for  said  precinct,  no  more  than  two  of  whom  shall  be  of  the  same 
political  party.  Said  commissioner  shall  notify  all  of  said  judges  of 
election  of  their  appointment  as  such,  so  that  each  and  all  of  them  shall 
receive  said  notice  at  least  ten  days  before  the  date  of  the  election. 
[34  Stai.  L.  17%.] 

Sec.  6.  [Election  board  —  duties  —  oath  —  administering  oaths  to 
voters  —  clerks  of  election  outside  of  towns  —  duties.]  That  the  judges 
of  election  of  each  voting  precinct  shall  constitute  the  election  board  for 
said  precinct  and  shall  supervise  and  have  charge  of  the  election  therein. 
They  shall  secure  and  provide  a  place  for  holding  the  election  and  a  suit- 
able ballot  box.  They  shall  pass  upon  the  qualification  of  the  voter  and, 
if  he  be  found  qualified,  receivis  and  deposit  his  ballot  in  the  ballot  box, 
and  shall  canvass  and  make  a  return  of  the  votes  cast,  as  hereinafter  pro- 
vided. That  the  members  of  said  election  board  in  each  precinct,  before 
entering  upon  the  duties  of  their  office,  shall  each  severally  take  an  oath, 
which  shall  be  reduced  to  writing,  before  an  officer  qualified  to  administer 
oaths,  to  honestly,  faithfully,  and  promptly  perform  the  duties  of  their 
positions;  and  if  no  officer  qualified  to  administer  oaths  be  present  or 
available,  then  any  one  of  said  duly  appointed  or  selected  judges  of  election 
may  administer  the  necessary  oath  to  said  other  two  judges,  and  he  shall 
afterwards  in  turn  be  sworn  by  one  of  them.  That  each  of  said  judges 
shall  have  authority  to  administer  any  oath  to  the  voter  necessary  or 
proper  under  this  act,  and  said  judges  shall  have  equal  authority;  and  in 
case  of  any  question  or  disagreement  over  any  matter  during  the  course  of 
said  election  the  decision  of  the  majority  of  said  judges  shall  govern. 
That  two  of  the  three  judges  of  election  in  each  voting  precinct,  outside 
of  incorporated  towns,  to  be  selected  by  a  majority  of  said  judges  shall  also 
perform  the  duties  of  clerks  of  election  for  that  precinct ;  the  two  judges 
performing  the  duties  of  clerks  shall  be  of  different  political  parties;  it 
1  F.  S.  A.— 19 
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shall  be  the  duty  of  the  clerks  at  each  voting  precinct  to  make  a  full 
written  record  of  such  election  as  held  in  that  precinct,  and  each  of  them 
shall  keep  a  correct  duplicate  register  and  enter  therein  the  names  of  the 
voters  and  the  fact  that  they  have  voted,  or  have  offered  to  vote  and  were 
refused,  and  a  brief  statement  of  the  reasons  for  said  refusal.  [34  Stai. 
L.  171,] 

Sec.  7.  [Watchers  at  polls  —  rightB  allowed.]  That  each  of  the  can- 
didates for  the  office  of  Delegate  herein  provided  for,  at  any  election  held 
hereunder,  shall  be  entitled  to  one  watcher  at  each  voting  precinct,  who 
shall  be  permitted  to  be  present  within  the  place  of  voting  at  such  precinct, 
and  in  some  place  therein  where  he  may  at  all  times  be  in  full  view  of 
every  act  done.  Such  watcher  shall  have  the  right  to  be  so  present  at  all 
times  from  the  opening  of  the  polls  until  the  ballots  are  finally  counted 
and  the  result  certified  by  the  election  board.  Each  watcher  shall  be 
required  to  present  to  the  election  board  proper  credentials,  signed  by  the 
candidate  he  represents,  showing  him  to  be  the  duly  authorized  watcher 
for  such  person.      [34  Stat,  L,  172.] 

Sec.  8.  [Filling  vacancies  on  election  day.]  That  in  case  any  of  the 
judges  of  election  selected  as  herein  provided  for  any  precinct  shall  fail 
to  appear  and  qualify  at  the  time  and  place  designated  for  the  election  for 
which  they  shall  be  appointed,  then,  in  that  event,  the  qualified  voters 
present  may,  by  a  majority  viva  voce  vote,  select  a  suitable  person  or 
persons  to  fill  the  vacancy  or  vacancies  in  said  election  board;  and  the 
person  or  persons  so  selected  shall  qualify  and  serve  on  said  election  board, 
with  the  same  powers  and  in  the  same  manner  as  if  appointed  as  herein- 
before provided.      [34  Stat,  L,  172.] 

Sec.  9.  [Voting  hours  —  ballots,  form,  etc.  —  casting  ballots — regis- 
ter of  votes.]  That  the  election  boards  herein  provided  for  shall  keep  the 
several  polling  places  open  for  the  reception  of  votes  from  eight  o^dock 
antemeridian  until  seven  o'clock  postmeridian  on  the  day  of  election.  The 
voting  at  said  election  shall  be  by  printed  or  written  ballot.  The  ballot 
at  said  first  election  shall  be  substantially  in  the  following  form: 


ii 


FOB  DELEGATE  FROM  ALASKA. 


"  For  the  short  term  (here  insert  the  name  of  the  person  voted  for). 
**  For  the  long  term  (here  insert  the  name  of  the  person  voted  for)." 
At  all  elections  after  said  first  election  the  ballot  shall  be  substantially 
in  the  following  form: 


a 


FOB  DEIiEGATE  FROM  ALASKA. 


"(Here  insert  the  name  of  the  person  voted  for.)** 
Such  ballot  shall  be  folded  by  the  voter  so  as  not  to  disclose  the  vote, 
and  by  him  handed  to  any  one  of  the  judges  of  election,  who  shall  imme- 
diately, in  the  presence  of  the  voter  and  of  all  the  members  of  the  election 
board,  deposit  the  same,  folded  as  aforesaid,  in  the  ballot  box,  where  the 
same  shall  remain  untouched  until  the  polls  are  closed.     At  the  time  the 
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ballot  is  so  deposited  the  clerks  of  election  shall  each  of  them  enter  in  his 
duplicate  register  the  name  of  the  voter  and  the  fact  that  he  has  voted. 
[34  Stat  L.  172,] 

Sec.  10.  [CShallengeB.  —  oath  required  —  acceptance  or  rejection  <--• 
penalty  for  false  swearing.]  That  any  person  offering  to  vote  may  be 
challenged  by  any  election  oflBcer  or  any  other  person  entitled  to  vote  at  the 
same  polling  place,  or  by  any  duly  appointed  watcher,  and  when  so  chal- 
lenged, before  being  allowed  to  vote  he  shall  make  and  subscribe  to  the 
following  oath:  "  You  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  you  are  twenty-one  years  of  age  and  a  citizen  of  the  United  States; 
that  you  are  an  actual  and  bona  fide  resident  of  Alaska,  and  have  been  such 
resident  during  the  entire  year  immediately  preceding  this  election,  and 
have  been  a  resident  in  this  voting  precinct  for  thirty  days  next  preceding 
this  election,  and  that  you  have  not  voted  at  this  election,"  and  further 
naming  the  place  from  which  the  voter  came  immediately  prior  to  living 
in  the  precinct  in  which  he  offers  to  vote,  and  giving  the  length  of  time 
of  his  residence  in  the  former  place.  And  when  he  has  made  such  an 
affidavit  he  shall  be  allowed  to  vote ;  but  if  any  person  so  challenged  shall 
refuse  or  fail  to  take  such  oath  and  sign  such  affidavit,  then  his  vote  shall 
be  rejected ;  and  any  person  swearing  falsely  in  any  such  affidavit  shall  be 
guilty  of  perjury  and  shall,  upon  conviction  thereof,  suffer  punishment 
as  is  prescribed  by  law  for  persons  guilty  of  perjury.      [34  Stat.  L.  172,] 

Sec.  11.  [Canvass  of  votes  cast  —  certificates  in  duplicate  —  certified 
copy  —  preservation  of  documents.]  That  the  election  board  at  each  poll- 
ing place,  as  soon  as  the  polls  are  closed,  shall  immediately  publicly  proceed 
to  open  the  ballot  box  and  count  and  canvass  the  votes  cast,  and  they  shall 
thereupon,  under  their  hands  and  seals,  make  out  in  duplicate  a  certificate 
of  the  result  of  said  election,  specifying  the  number  of  votes,  in  words  and 
figures,  cast  for  each  candidate,  and  they  shall  then  immediately  carefully 
and  securely  seal  up  in  one  envelope  one  of  said  duplicate  certificates  and 
one  of  the  registers  of  voters,  all  the  ballots  cast,  and  all  affidavits  made, 
and  mail  such  envelope,  with  said  papers  inclosed,  at  the  nearest  post-office 
by  registered  mail,  if  possible,  duly  addressed  to  the  governor  of  Alaska 
at  his  place  of  residence,  with  the  postage  prepaid  thereon.  The  other 
duplicate  certificate  and  register  of  voters,  with  the  oaths  of  the  judges 
of  election,  the  judges  of  election  shall  at  once  seal  up  in  an  envelope 
addressed  to  the  clerk  of  the  district  court  for  the  division  in  which  the 
precinct  is  situate,  at  his  place  of  residence,  with  the  postage  thereon  pre- 
paid, and  deposit  the  same  in  the  nearest  post-office,  by  registered  mail, 
if  possible.  And  the  said  clerk  shall,  as  soon  as  he  receives  the  said  dupli- 
cate certificate,  at  once  make  out  and  duly  mail  to  the  governor  of  Alaska 
a  certified  copy  of  such  certificate.  The  clerks  of  the  district  courts  for 
the  various  divisions  of  Alaska  and  the  governor  of  Alaska  shall  each  retain 
and  carefully  preserve  all  such  documents  received  by  them  until  the  end 
of  the  term  for  which  the  Delegate  chosen  has  been  elected.  [34  Stat. 
L.  173.] 

Sec.  12.  [Territorial  canvassing  board  —  canvass  of  result — certified 
copy  of  certificate  —  declaration  of  result.]  That  the  governor,  the  sur- 
veyor-general, and  the  collector  of  customs  for  Alaska  shall  constitute  a 
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canvassing  board  for  the  Territory  of  Alaska  to  canvass  and  compile  in 
writing  the  vote  specified  in  the  certificates  of  election  returned  to  the 
governor  from  all  the  several  election  precincts  as  aforesaid.  The  said 
canvassing  board  shall  commence  the  performance  of  its  duties  at  the 
office  of  the  governor  within  ten  days  after  the  third  Tuesday  of  October 
in  each  year  in  which  an  election  is  held  under  and  by  virtue  of  this  act, 
and  shall  continue  with  such  work  from  day  to  day  until  the  same  is  com- 
pleted ;  and  said  canvass  shall  be  publicly  made.  In  case  it  shall  appear  to 
said  board  that  no  election  return  as  hereinbefore  prescribed  has  been 
received  by  the  governor  from  any  precinct  in  which  an  election  has  been 
held,  the  said  board  may  accept  in  place  thereof  the  certified  copy  of  the 
certificate  of  election  for  such  precinct  received  from  the  clerk  of  the  court 
and  may  canvass  and  compile  the  same  with  the  other  election  returns 
Said  board,  upon  the  completion  of  said  canvass,  shall  declare  the  i)erso» 
who  has  received  the  greatest  number  of  votes  for  Delegate  to  be  the  dulj 
elected  Delegate  from  Alaska  for  the  term  for  which  he  has  been  so  elected 
and  shall  issue  and  deliver  to  him  in  writing  under  their  hands  and  seah 
a  certificate  of  his  election.      [34  Stat.  L,  173,] 

Sec.  13.  [Fees  —  publication  in  newspapers  —  posting  notices  in  poU 
ing  places  —  rental  —  election  olBBicers.]  That  each  newspaper  in  Alaskii 
authorized  to  publish  the  notice  of  election  provided  for  herein,  and  having? 
published  the  same  according  to  law,  shall  be  entitled  to  receive  therefor 
not  more  than  ten  dollars  for  the  entire  publications  of  any  one  election ; 
that  each  commissioner  in  the  Territory  of  Alaska  is  authorized  to  contract 
for  the  proper  posting  of  all  elections  notices,  as  provided  herein,  in  each 
voting  precinct  created  in  his  said  election  district,  and  that  not  more 
than  the  sum  of  ten  dollars  shall  be  allowed  at  each  election  for  the  posting 
of  said  notices  in  any  one  voting  precinct  in  Alaska;  that  not  more  than 
ten  dollars  at  each  election  shall  be  allowed  for  the  rental  of  a  proper 
polling  place  in  each  voting  precinct  in  Alaska ;  that  each  of  the  judges  of 
election  who  shall  qualify  and  serve  as  such  in  any  precinct  on  said  election 
day  and  each  of  the  clerks  of  election  in  an  incorporated  town  shall  be 
entitled  to  a  compensation  of  five  dollars  for  all  services  performed. 
[34  Stat,  L.  174.] 

Sec.  14.  [Payment  of  expenses  —  audit.]  That  the  compensation  for 
said  newspaper  publications,  the  proper  posting  of  said  notices,  the  rental 
of  said  polling  places,  the  fees  of  the  judges  and  clerks  of  election  in  each 
precinct,  together  with  the  cost  of  securing  a  ballot  box  and  the  cost  of 
necessary  postage  and  stationery,  shall  be  certified  with  proper  vouchers 
and  receipts  attached  by  the  various  election  officials  to  the  judge  of  the 
district  court  in  the  said  judicial  division  in  which  said  voting  precinct 
is  situate,  and  the  same  shall  be  audited  by  said  judge  and  shall  be  paid 
by  the  clerk  of  the  court  of  said  division  out  of  the  same  fund  and  in  the 
same  manner  as  the  incidental  expenses  of  said  district  court  are  paid. 
[34  Stat.  L.  174.] 

Sec.  15.  [Penalties  —  for  illegal  voting,  etc.  —  intimidation,  bribeiy, 
etc.  —  changing  returns,  etc.  —  neglect  of  duty,  etc.,  by  officers  —  juris- 
diction.]  That  any  person  who,  by  any  means,  shall  hinder,  delay,  pre- 
vent, or  obstruct  any  other  person  from  qualifying  himself  to  vote  or  from 
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lawfully  voting  at  any  election  herein  provided  for,  or  who  shall  know- 
ingly personate  and  vote  or  attempt  to  vote  in  the  name  of  any  other 
person,  or  who  shall  vote  more  than  once  at  the  same  election,  or  shall 
vote  at  a  place  where  or  at  a  time  when  he  may  not  lawfully  be  entitled 
to  vote,  or  shall  do  any  unlawful  act  to  secure  an  opportunity  to  vote, 
for  himself  or  for  any  other  person,  or  who,  by  or  through  any  force, 
threat,  intimidation,  bribery,  reward  or  offer  thereof,  unlawfully  vote 
himself  or  procures  another  to  vote,  or  prevents  or  induces  another  to 
refrain  from  exercising  his  right  of  suffrage,  or  induces  by  any  means  any 
officer  of  an  election  to  do  any  unlawful  act  or  omit  to  do  his  duty  in  any 
manner,  or  who,  directly  or  indirectly,  in  any  manner  shall  fraudulently 
change  or  cause  to  be  changed  the  returns  or  the  true  and  lawful  result 
of  any  election  hereunder  or  shall  attempt  to  do  the  same,  or  who  shall 
delay,  cause  to  be  delayed,  or  connive  at  the  delay  of  election  returns  in 
any  manner  or  attempt  to  do  so,  shall  be  guilty  of  a  crime,  and  upon  the 
conviction  thereof  shall  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars  nor  less  than  one  hundred  dollars,  or  imprisoned  not  more  than 
three  years,  or  both,  in  the  discretion  of  the  court,  and  pay  the  costs  of  the 
prosecution;  and  every  officer  of  an  election  held  hereunder  who  neglects 
to  perform  or  violates  any  duty  imposed  upon  him  as  such  officer,  or 
knowingly  does  any  unauthorized  act  with  the  intent  to  affect  the  election 
or  the  result  thereof,  or  who  shall  permit,  make,  or  connive  at  any  false 
count  or  certificate  of  election,  or  who  shall  conceal,  withhold,  destroy,  or 
willfully  delay  the  returns  of  election,  or  comiive  at  the  same  being  done, 
or  who  shall  aid,  counsel,  or  procure  any  person  to  do  or  attempt  to  do 
any  act  made  a  crime  hereinbefore,  or  shall  attempt  to  do  any  of  the  acts 
hereinbefore  mentioned,  shall  be  guilty  of  a  crime,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  than  two  hundred  dollars 
nor  more  than  one  thousand  dollars,  or  by  imprisonment  of  not  more  than 
five  years,  or  both,  in  the  discretion  of  the  court,  and  shall  pay  all  costs 
of  the  prosecution ;  and  jurisdiction  of  all  such  matters  is  hereby  conferred 
upon  the  district  court  of  Alaska.      [34  Stat.  L.  174.] 

Sec.  16.    [Effect.]      That  this  act  shall  take  effect  upon  its  passage. 
[34  Stat.  L.  175.] 


Sec.  14.  [Bonded  warehouse  privileges  for  ezportationfl  to  British 
Coltunbia  or  Northwest  Territory.]  That  under  rules  and  regulations 
to  be  prescribed  by  the  Secretary  of  the  Treasury,  the  privilege  of  entering 
goods,  wares,  and  merchandise  in  bond  or  of  placing  them  in  bonded  ware- 
houses at  any  of  the  ports  in  the  District  of  Alaslca,  and  of  withdrawing 
the  same  for  exportation  to  any  place  in  British  Columbia  or  the  North- 
west Territory  without  payment  of  duty,  is  hereby  granted  to  the  Govern- 
ment of  the  Dominion  of  Canada  and  its  citizens  or  citizens  of  the  United 
States  and  to  persons  who  have  declared  their  intention  to  become  such 
whenever  and  so  long  as  it  shall  appear  to  the  satisfaction  of  the  President 
of  the  United  States,  who  shall  ascertain  and  tleclare  the  fact  by  proclama- 
tion, that  corresponding  privileges  have  been  and  are  being  granted  by  the 
Government  of  the  Dominion  of  Canada  in  respect  of  goods,  wares  and 
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merchandise  passing  through  the  territory  of  the  Dominion  of  Canada  to 
any  point  in  the  District  of  Alaska  from  any  point  in  said  District. 
[30  Stat  L.  415.] 

This  is  from  an  Act  of  May  14,  1908,  ch.  290,  entitled  "An  Act  extending  the  home- 
stead laws  and  providing  for  right  of  way  for  railroads  in  the  District  of  Alaska  and 
for  other  purposes."    See,  in  general,  the  title  Customs  Dtteies. 


Seo.  7.  [Insane  persons  —  care  of.]  •  •  •  That  the  Secretary  of 
the  Interior  shall  hereafter,  as  in  his  judgment  may  be  deemed  advisable, 
advertise  for  and  receive  bids  for  the  care  and  custody  of  persons  legally 
adjudged  insane  in  the  district  of  Alaska,  and  in  behalf  of  the  United 
States  shall  contract,  for  one  or  more  years,  as  he  may  deem  best,  with  a 
responsible  asylum  or  sanitarium  west  of  the  main  range  of  the  Rocky 
Mountains  submitting  the  lowest  and  best  responsible  bid  for  the  care 
and  custody  of  persons  legally  adjudged  insane  in  said  district  of  Alaska, 
the  cost  of  advertising  for  bids,  executing  the  contract,  and  caring  for 
the  insane  to  be  paid  from  appropriations  to  be  made  for  such  service  upon 
estimates  to  be  submitted  to  Congress  annually.      [35  Stat.  L.  601.] 

The  foregoing  part  of  section  7,  and  the  following  sections  10  to  IS,  inclusive,  are 
from  an  Act  of  Feb.  6,  1909,  ch.  80,  entitled  "An  Act  relating  to  affairs  in  the  Terri- 
tories." It  supersedes  similar  provisions  contained  in  the  Act  of  April  28,  1904,  ch. 
1773,  33  Stat.  L.  526.  It  likewise  supersedes  the  second  paragraph  of  section  9  of  the 
Act  of  June  6,  1900,  ch.  786,  given  supra,  p.  266. 

The  first  part  of  this  section  repealed  a  part  of  the  Act  of  Jan.  27,  1905,  ch.  277, 
S  1,  and  was  superseded  by  the  suWquent  amendment  of  said  section  to  read  as  given 
supra,  p.  279. 

Seo.  10.  [License  for  practice  of  medicine.]  That  it  shall  be  unlawful 
for  any  person  to  practice  medicine  or  surgery,  or  any  of  the  departments 
thereof,  within  the  Territory  of  Alaska,  until  he  or  she  shall  have  first 
obtained  a  license  therefor  as  hereinafter  in  this  Act  prescribed.  [35  Stat. 
L.  603.] 

Sec.  11.  [Requirements.]  That  no  person  shall  receive  a  license  to 
practice  medicine  or  surgery,  or  any  of  the  departments  thereof,  within 
the  Territory  of  Alaska  until  he  or  she  shall  have,  first,  submitted  a  diploma 
issued  by  some  legally  chartered  medical  school  authorizing  the  holder 
thereof  to  "practice  medicine  or  surgery,  the  requirements  for  graduation 
of  which  medical  school  shall  Lave  been  at  the  time  of  granting  said 
diploma  in  no  particular  less  than  those  prescribed  by  the  Association  of 
American  Medical  Colleges  for  that  year,  or,  second,  submitted  proof  of 
having  practiced  medicine  or  surgery,  or  both,  for  a  period  of  not  less  than 
three  successive  years  continuously  prior  to  the  passage  of  this  Act  and 
within  the  jurisdiction  of  one  of  the  judicial  districts  of  Alaska.  [35  Stat. 
L.  603.] 

Sec.  12.  [Applications.]  That  any  person  desiring  to  obtain  a  license 
to  practice  medicine  or  surgery  within  the  Territory  of  Alaska  shall  first 
make  application  therefor  to  the  clerk  of  the  court  of  the  district  in  which 
he  desires  to  practice.    The  application  shall  be  in  writing,  and  shall  state 
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the  name  of  the  applicant,  his  age,  his  residence,  the  name  and  location 
of  the  college  whence  his  diploma  issued,  the  length  of  time,  if  at  all,  he 
has  practiced  medicine,  and  where,  giving  specifically  the  names  of  places 
wherein  he  has  so  practiced  medicine.  The  application  shall  be  accom- 
panied by  the  diploma  of  the  applicant,  or  duly  authenticated  copy,  as 
must  also  an  affidavit  setting  forth  that  he  or  she  is  the  person  therein 
named,  and  that  the  diploma  was  procured  in  the  regular  manner  after 
the  regular  course  of  study  prescribed  by  the  medical  school  granting  the 
same,  without  fraud  or  misrepresentation.     [35  Stat.  L.  604.] 

Sec.  13.  [License  to  resident  practitioners  —  requirements.]  That 
any  applicant  for  license  to  practice  medicine  or  surgery  within  the  Ter- 
ritory of  Alaska,  not  in  possession  of  the  credentials  specified  in  section 
three  of  this  Act,  may  obtain  a  license  at  the  discretion  of  the  clerk  of 
the  district  court  to  whom  he  applies  upon  furnishing  a  properly  attested 
statement,  to  wit:  That  he  or  she  is  a  bona  fide  resident  of  Alaska,  and 
has  been  engaged  in  the  practice  of  medicine  exclusively  within  the  Ter- 
ritory of  Alaska  for  a  period  of  not  less  than  three  successive  years  imme- 
diately prior  to  the  passage  of  this  Act.  The  application  shall  be 
accompanied  by  the  written  recommendation  of  three  bona  fide  residents 
of  the  judicial  district  wherein  the  applicant  desires  to  practice,  one  of 
whom  must  be  a  physician  holding  a  license  luider  section  three  of  this 
Act,  and  shall  state  in  a  general  way  applicant's  character  and  professional 
abiUty.     [35  Stat  L,  €04.] 

Sec.  14.  [Recording  license,  etc.]  That  every  person  receiving  a 
license  to  practice  medicine  or  surgery  within  the  Territory  of  Alaska  shall 
have  such  license  recorded  in  the  office  of  the  clerk  of  the  court  of  the 
district  wherein  he  is  practicing,  or  proposes  to  practice,  within  thirty  days 
from  date  of  issuance.  And  when  such  licentiate  moves  into  another 
district  for  the  purpose  of  continuing  the  practice  of  medicine,  he  shall 
first  file  for  record  with  the  clerk  of  the  court  of  the  district  to  which  he 
moves  a  certified  copy  of  the  license.     [35  Stat.  L.  604.] 

Sec.  15.  [Prima  facie  evidence  of  practice  —  emergency  cases  —  com- 
missioned medical  officers,  etc.]  That  any  person  shall  be  regarded  as 
practicing  medicine  within  the  meaning  of  this  Act  who  shall  within  the 
Territory  of  Alaska  append  the  letters  M.  D.  to  his  name,  or  who  shall 
prescribe  or  administer  or  make  known  his  ability  or  willingness  to  pre- 
scribe or  administer  drugs,  medicines,  electricity,  magnetism,  hydrotherapy, 
or  perform  any  operation  or  manipulation,  or  apply  any  apparatus  or 
appliance  for  the  cure,  alleviation,  correction,  or  reduction  of  any  human 
disease,  ill,  deformity,  defect,  wound,  or  iujury,  including  midwifery  for 
hire,  fee,  compensation,  or  reward,  promised,  offered,  or  accepted,  directly 
or  indirectly.  The  doing  of  any  of  the  acts  of  this  section  above  mentioned 
shall  be  taken  to  be  prima  facie  evidence  on  the  part  of  the  person  so 
doing  to  represent  himself  or  herself  as  engaged  in  the  practice  of  medicine 
or  surgerj'^  or  both.  But  nothing  in  this  Act  shall  be  so  construed  as  to 
inhibit  service  in  case  of  emergency,  medical  or  surgical  relief  of  natives 
of  Alaska  by  employees  of  the  Bureau  of  Education,  or  to  the  domestic 
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administration  of  family  remedies,  nor  to  legally  qualified  dentists  when 
engaged  exclusively  in  the  practice  of  dentistry.  Nor  shall  this  Act  apply 
to  any  commissioned  medical  officer  in  the  United  States  Army  or  Marine- 
Hospital  Service  or  Bureau  of  Education  in  the  discharge  of  his  profes- 
sional duties,  or  to  any  ship's  doctor  attached  to  any  vessel  plying  or 
operating  in  Alaska:     [35  Stat,  L.  604.] 

Sec.  16.  [Recording  licenses,  etc. —  fee.]  That  applications  for  license 
to  practice  medicine  within  the  Territory  of  Alaska  shall  be  recorded  by 
the  clerk  of  the  district  court  in  which  they  are  presented  within  five  days 
of  date  of  presentation.  Said  record  shall  specify  under  which  section 
of  this  Act  the  license  be  issued,  if  issued,  and  the  date  thereof.  The 
record  containing  said  applications  shall  be  accessible  to  the  public  during 
office  hours  of  the  clerk  of  the  court  for  inspection.  A  fee  of  ten  dollars 
shall  accompany  each  application  for  license.     [35  Stat.  L.  604.] 

Sbo.  17.  [Penalty  for  violation.]  That  every,  person  who  shall  prac- 
tice, or  shall  attempt  to  practice  medicine  within  the  meaning  of  this  Act 
without  having  first  obtained  a  license  therefor  as  prescribed  in  this  Act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars,  or  by  imprisonment  for  not  less  than  thirty  nor 
more  than  one  hundred  days,  or  by  both  fine  and  imprisonment,  and  each 
day  of  such  practice  shall  constitute  a  distinct  and  separate  offense.  [35 
Stat.  L.  605.] 

Sec.  18.  [Disposition  of  funds.]  That  all  moneys  collected  from 
licenses  or  fines  under  this  Act  shall  be  disposed  of  in  the  manner  already 
provided  for  by  law  applicable  to  the  Territory  of  Alaska.  [35  Stat.  L. 
605.] 


An  Act  Authorizing  the  Attcmey-Oeneral  to  appoint  as  special  peace 
officers  such  employees  of  the  Alaska  school  service  as  may  be  named 
by  the  Secretary  of  the  Interior. 

[Act  of  March  3,  1909,  ch.  266,  35  Stat.  L.  837.] 

[School  employees  as  special  peace  officers  —  authorized  to  arrest  — 
—  summary  arrests  —  trials  —  fees  —  expenses.]  That  the  Attorney- 
General  shall  have  power  to  appoint,  in  his  discretion,  any  person  employed 
in  the  Alaska  school  service  who  may  be  designated  by  the  Secretary  of 
the  Interior  as  a  special  peace  officer  of  the  divison  of  the  district  of 
Alaska  in  which  such  person  resides;  and  such  special  peace  officer  shall 
have  authority  to  arrest,  upon  warrant  duly  issued,  any  native  of  the 
district  of  Alaska  charged  with  the  violation  of  any  of  the  provisions  of 
the  Criminal  Code  of  Alaska  (Act  March  third,  eighteen  hundred  and 
ninety-nine,  second  supplement  Revised  Statutes,  page  one  thousand  and 
three)  or  any  amendment  thereof,  or  any  white  man  charged  with  the 
violation  of  any  of  said  provisions  to  the  detriment  of  any  native  of  the 
district  of  Alaska;  and  such  peace  officer  shall  also  have  authority  to 
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make  such  arrests,  without  warrant,  for  a  crime  committed  or  attempted 
in  his  presence,  or  when  the  person  arrested  has  committed  a  felony, 
although  not  in  his  presence,  or  when  a  felony  has  in  fact  been  committed 
and  he  has  reasonable  cause  for  believing  the  person  arrested  to  have  com- 
mitted it;  and  any  person  so  arrested  shall  be  taken,  in  accordance  with 
such  rules  and  regulations  as  may  be  prescribed  by  the  Attorney-General, 
and  without  unnecessary  delay,  before  a  United  States  commissioner  or 
other  judicial  officer  for  trial:  Provided,  however,  That  no  person  so 
appointed  shall  be  entitled  to  any  fees  or  emoluments  of  any  character 
whatsoever  for  performing  any  of  the  services  herein  mentioned,  but  may 
be  allowed,  in  the  discretion  of  the  Attorney-General,  expenses  actually  and 
necessarily  incurred  in  connection  with  such  services.     [35  Stat,  L,  837.] 


Sec.  6.  [Four  marshals  authorised.]  That  four  United  States  marshals 
shall  be  appointed  for  the  district,  one  of  whom  shall  be  assigned  to  each 
division,  and  shall  reside  at  such  place  in  the  division  as  the  Attorney- 
General  shall  direct.     [35  Stat.  L.  841.] 

This  and  the  following  sections  8  and  10  are  from  an  Act  of  March  3,  1909,  ch. 
269,  entitled  "An  Act  To  amend  section  eighty-six  of  an  Act  to  provide  a  government 
for  the  Territory  of  Hawaii,  to  provide  for  additional  judges,  and  for  other  judicial 
purposes."  Sections  2,  3,  4,  and  5,  respectively,  constitute  amendments  to  the  Act  of 
.Tnne  6,  1900,  ch.  786,  9upra,  p.  260,  and  are  there  inserted.  Section  7  amends  section 
728  of  the  Alaska  Code  of  Civil  Procedure.  Section  9  amends  section  771  of  the  Alaska 
Code  of  Civil  Procedure. 

Other  provisions  for  the  appointment  and  duties  of  marshals  were  made  hy  the  Act 
of  June  6,  1900,  ch.  786,  §  9,  supra,  p.  266. 

Sec.  8.  [Terms  of  present  officers  not  affected  —  offioen  in  third 
division  —  assignments.]  That  nothing  in  this  Act  shall  be  construed  to 
limit  or  terminate  the  term  of  office  of  any  of  the  judges,  district  attorneys, 
or  marshals  now  serving  in  Alaska;  but  each  shall  serve  out  the  term  for 
which  he  was  appointed  unless  sooner  removed.  The  judge,  district 
attorney,  and  marshal  now  serving  in  the  third  division  of  said  district 
shall  hereafter  have  their  residence  and  hold  their  respective  offices  in 
the  fourth  division  created  by  this  Act:  Provided,  That  the  President 
may,  in  his  discretion,  change  the  assignment  of  any  of  said  officers  from 
one  division  to  another.     [35  Stat,  L,  842.] 

Sec.  10.  [Modification  of  time  for  court  transmitting  accounts 
allowed.]  That  when,  in  the  opinion  of  the  Attorney-General,  it  will  be 
impossible  for  the  accounts  of  any  court  official  or  other  person  whose 
accounts  pertain  to  the  United  States  courts  in  Alaska  to  be  transmitted 
to  the  Department  of  Justice  within  the  period  prescribed  by  law,  the 
Attorney-General  may  modify,  as  he  may  deem  proper,  any  requirement 
of  law  concerning  the  time  when  such  accounts  shall  be  rendered  and 
transmitted.     [35  Stat.  L.  842.] 


[Seo.  1.]    [Beindeer  —  disposal  of.]    All  reindeer  owned  by  the  United 
States  in  Alaska  shall,  as  soon  as  practicable,  be  turned  over  to  missions 
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in  or  natives  of  Alaska,  to  be  held  and  used  by  them  under  such  conditions 
as  the  Secretary  of  the  Interior  shall  prescribe.  The  Secretary  of  the 
Interior  may  authorize  the  sale  of  surplus  male  reindeer  and  make  regu- 
lations for  the  same.  The  proceeds  of  such  sale  shall  be  turned  into  the 
Treasury  of  the  United  States.     [35  Stat.  L.  990.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1909,  ch.  299. 

ni.  onn^^^o?*'^^^®^^'^  ^^^^^^  ^  ^®  Sundry  Civil  Appropriation  Act  of  May  27,  1908, 
en.  zuo,  35  Stat*  L.  351. 


[Sec.  1.]    [Expenditures   of   school   funds  —  supervision.]     •    •    • 

All  expenditures  of  money  appropriated  herein  for  school  purposes  in 
Alaska  for  schools  other  than  those  for  the  education  of  white  children 
under  the  jurisdiction  of  the  governor  thereof  shall  be  under  the  super- 
vision and  direction  of  the  Commissioner  of  Education  and  in  conformity 
with  such  conditions,  rules,  and  regulations  as  to  conduct  and  methods  of 
instruction  and  expenditure  of  money  as  may  from  time  to  time  be  recom- 
mended by  him  and  approved  by  the  Secretary  of  the  Interior.  [38  Stat. 
L.  648.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223.    Similar 
provisions  have  occurred  in  prior  appropriation  acts. 


An  Act  To  amend  an  Act  entitled  "An  Act  creating  a  legislative  assembly 
in  the  Territory  of  Alaska  and  conferring  legislative  power  thereon, 
and  for  other  purposes,"  approved  August  twenty-fourth,  nineteen 
hundred  and  twelve. 

[Act  of  Aug.  29,  1914,  ch.  292,  38  Stat.  L.  710.] 

[Power  of  courts  to  enforce  statutes  —  legislative  power  —  costs  of 
prosecutions.]  That  nothing  in  that  Act  of  Congress  entitled  *'An  Act 
creating  a  legislative  assembly  in  the  Territory  of  Alaska  and  conferring 
legislative  power  thereon,  and  for  other  purposes/*  approved  August 
twenty-fourth,  nineteen  hundred  and  twelve,  shall  be  so  construed  as  to 
prevent  the  courts  now  existing  or  that  may  be  hereafter  created  in  said 
Territory  from  enforcing  within  their  respective  jurisdictions  all  laws 
passed  by  the  legislature  within  the  power  conferred  upon  it,  the  same  as 
if  such  laws  were  passed  by  Congress,  nor  to  prevent  the  legislature 
passing  laws  imposing  additional  duties,  not  inconsistent  with  the  present 
duties  of  their  respective  offices,  upon  the  governor,  marshals,  deputy 
marshals,  clerks  of  the  district  courts,  and  United  States  commissioners 
acting  as  justices  of  the  peace,  judges  of  probate  courts,  recorders,  and 
coroners,  and  providing  the  necessary  expenses  of  performing  such  duties, 
and  in  the  prosecuting  of  all  crimes  denounced  by  Territorial  laws  the 
costs  shall  be  paid  the  same  as  is  now  or  may  hereafter  be  provided  by 
Act  of  Congress  providing  for  the  prosecution  of  criminal  offenses  in  said 
Territory,  except  that  in  prosecutions  growing  out  of  any  revenue  law 
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passed  by  the  legislature  the  costs  shall  be  pkid  as  in  civil  actions  and 
snch  prosecutions  shall  be  in  the  name  of  the  Territory.    [38  Stat.  L.  710.] 

The  Act  of  Aug.  24,  1912,  here  amended,  is  given  supra,  p.  250. 


[Sec.  1.]  [Repairs  to  govermnent  wharf  at  Sitka.]  For  repairs  and 
preservation  of  •  •  •  Government  wharves  and  piers  under  the  con- 
trol of  the  Treasury  Department,  together  with  the  necessary  dredging 
adjacent  thereto,  buildings  and  wharf  at  Sitka,  Alaska,  and  the  Secretary 
of  the  Treasury  may,  in  renting  said  wharf,  require  that  the  lessee  shaU 
make  all  necessary  repairs  thereto.   [38  Stat.  L.  829.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  75. 
A  prior  appropriation  for  this  purpose  was  made  by  the  Act  of  June  11,  1896,  ch. 
420,  i   1,  supra,  p.  259. 


n.    CIVIL  AND  PENAL  LAWS. 

The  Penal  Laws  and  the  Code  of  Criminal  Procedure  for  the  district  (now  terri- 
tory) of  Alaska  were  provided  by  the  Act  of  March  3,  1899,  ch.  429,  titles  I  and 
II,  30  Stat.  L.  1253. 

The  Code  of  Civil  Procedure  and  the  Civil  Code  were  provided  by  the  Act  of 
June  6»  1900,  ch.  786,  titles  II  and  III,  31  Stat.  L.  333.    See  the  title  Tebkitobies. 


m.    MINERAL  LANDS,  MINES,  AND  MININO. 

Seo.  13.  [Native-bom  Canadians  —  mining  rights.]  That  native-born 
citizens  of  the  Dominion  of  Canada  shall  be  accorded  in  said  District 
of  Alaska  the  same  mining  rights  and  privileges  accorded  to  citizens  of 
the  United  States  in  British  Columbia  and  the  Northwest  Territory  by 
the  laws  of  the  Dominion  of  Canada  or  the  local  laws,  rules,  and  regula- 
tions; but  no  greater  rights  shall  be  thus  accorded  than  citizens  of  the 
United  States  or  persons  who  have  declared  their  intention  to  become  such 
may  enjoy  in  said  District  of  Alaska; 

and  the  Secretary  of  the  Interior  shall  from  time  to  time  promulgate 
and  enforce  rules  and  regulations  to  carry  this  provision  into  effect.  [30 
Stat.  L.  415.] 

This  is  from  the  Act  of  May  14,  1898,  ch.  299,  entitled  '*An  Act  extending  the  home- 
stead laws  and  providing  for  a  right  of  way  for  railroads  in  the  District  of  Alaska  and 
for  other  purposes."  The  first  section  of  this  Act,  as  amended  by  an  Act  of  March  3, 
1903,  ch.  1002,  and  sections  10,  11,  and  12,  are  given  infraf  this  title,  under  the  sub- 
division Public  Lands,  p.  316.  Sections  2  to  9  inclusive  are  given  infra,  this  title, 
tinder  the  subdivision  Railroads,  Wagon  Roads,  Aerials  and  Tramways,  p.  330.  Section 
14  of  this  Act  is  given  supra,  under  the  subdivision  Civil  Government,  p.  293. 

So  much  of  the  above  section  as  terms  Alaska  a  "  District "  was  superseded  by  the 
reorganization  of  Alaska  as  a  territory  by  the  Act  of  Aug.  24,  1912|  ch.  387,  i  1,  supra, 
p.  250. 
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Seo.  26.  [Mining  laws  extended  to  Alaska  —  regulation  of  mining.] 
The  laws  of  the  United  States  relating  to  mining  claims,  mineral  loca- 
tions, and  rights  incident  thereto  are  hereby  extended  to  the  District  of 
Alaska: 

Provided,  That  subject  only  to  such  general  limitations  as  may  be  neces- 
sary to  exempt  navigation  from  artificial  obstructions  all  land  and  shoal 
water  between  low  and  mean  high  tide  on  the  shores,  bays,  and  inlets  of 
Bering  Sea,  within  the  jurisdiction  of  the  United  States,  shall  be  subject 
to  exploration  and  mining  for  gold  and  other  precious  metals  by  citizens 
of  the  United  States,  or  persons  who  have  legally  declared  their  intentions 
to  become  such,  under  such  reasonable  rules  and  regulations  as  the  miners 
in  organized  mining  districts  may  have  heretofore  made  or  may  hereafter 
make  governing  the  temporary  possession  thereof  for  exploration  and 
mining  purposes  until  otherwise  provided  by  law: 

Provided  further,  That  the  rules  and  regulations  established  by  the 
miners  shall  not  be  in  conflict  with  the  mining  laws  of  the  United  States ; 
and  no  exclusive  permit  shall  be  granted  by  the  Secretary  of  War  authoriz- 
ing any  person  or  persons,  corporation  or  company  to  excavate  or  mine 
under  any  of  said  waters  below  low  tide,  and  if  such  exclusive  permit  has 
been  granted  it  is  hereby  revoked  and  declared  null  and  void ;  but  citizens 
of  the  United  States  or  persons  who  have  legally  declared  their  intention 
to  become  such  shall  have  the  right  to  dredge  and  mine  for  gold  or  other 
precious  metals  in  said  waters,  below  low  tide,  subject  to  such  general 
rules  and  regulations  as  the  Secretary  of  War  may  prescribe  for  the  preser- 
vation of  order  and  the  protection  of  the  interests  of  commerce ;  such  rules 
and  regulations  shall  not,  however,  deprive  miners  on  the  beach  of  the 
right  hereby  given  to  dump  tailings  into  or  pump  from  the  sea  opposite 
their  claims,  except  where  such  dumping  would  actually  obstruct  naviga- 
tion, and  the  reservation  of  a  roadway  sixty  feet  wide,  under  the  tenth 
section  of  the  Act  of  May  fourteenth,  eighteen  hundred  and  ninety-eight, 
entitled  '*An  Act  extending  the  homestead  laws  and  providing  for  right 
of  way  for  railroads  in  the  District  of  Alaska,  and  for  other  purposes,'* 
shall  not  apply  to  mineral  lands  or  town  sites.     [31  Stat.  L,  329.] 

This  is  from  an  Act  of  June  6,  1900,  ch.  786,  entitled  ''An  Act  making  further  pro- 
vision for  a  civil  government  for  Alaska,  and  for  oilier  purposes."  The  oUier  sections 
of  this  Act  are  given  aupra,  this  title,  under  the  subdivision  Civil  Oovemment,  p.  260. 
Section  10  of  the  Act  of  May  14,  1898,  mentioned  in  this  section,  is  given  infra,  under 
the  subdivision  Public  Lands,  p.  320. 

The  laws  of  the  United  States  relating  to  mining  claims  were  previously  extended 
to  Alaska  by  the  Act  of  May  17,  1884,  ch.  53,  §  8,  23  Stat.  L.  26. 


Mineral  laws  extended  to  Alaska. —  By 
a  similar  provision  in  the  Act  of  May  17, 
1884,  ch.  53,  23  Stat.  L.  24,  it  was  held 
that  its  effect  wa8  to  extend  the  mineral 
laws  of  the  United  States  to  Alaska.  "Mej- 
denbauer  v.  Stevens,   (1897)   78  Fed.  787. 

"  Mineral  laws ''  as  amending  section 
2339  of  Revised  Statutes  —  section  2339 
of  Revised  Statutes  included  by  this  sec- 


tion.—  Section  2339  of  the  Revised  Stat- 
utes has  been  classified  as  and  considered 
by  the  courts  and  law  writers  to  be  one 
of  the  mineral  laws  of  the  United  States 
ever  since  its  enactment,  and  as  such  was 
extended  by  this  provision  to  Alaska.  Mc- 
Farland  r.  Alaska  Perseverance  Min.  Co., 
(1907)  3  Alaska  308. 
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An  Act  To  ertend  the  coal  land  laws  to  the  district  of  Alaska. 

[Act  of  June  6,  1900,  ch,  796,  31  Stat.  L.  658.] 

[Coal-land  laws  extended  to  Alaska.]  That  so  much  of  the  public 
land  laws  of  the  United  States  are  hereby  extended  to  the  district  of  Alaska 
as  relate  to  coal  lands,  namely,  sections  twenty-three  hundred  and  forty- 
seven  to  twenty-three  hundred  and  fifty-two,  inclusive,  of  the  Revised 
Statutes.     [31  Stat.  L.  658.] 

So  much  of  the  text  as  desijE^ates  Alaska  as  a  district  was  superseded  by  the  reor- 
ganization thereof  as  a  territory  by  the  Act  of  Aug.  24,  1912,  ch.  387,  S  1,  supra, 
p.  250. 

For  R.  S.  sees.  2347  to  2352  inclusive,  above  mentioned,  see  the  title  Mineral  Laitos, 
M)[N£s  AND  Mining. 

This  Act  was  amended  by  the  Act  of  April  28,  1904,  eh.  1772,  infr<h  this  page. 


An  Act  To  amend  an  Act  entitied  ''An  Act  to  extend  the  ooal-land  laws 
to  the  district  of  Alaska/'  approved  June  sixth,  nineteen  hundred. 

[Act  of  ApHl  28, 1904,  ch.  1772,  33  Stat.  L.  525.] 

[Sec.  1.]  [Ooal-land  entries  —  location  —  boundaries  —  filing  notice.] 
That  any  person  or  association  of  persons  qualified  to  make  entry  under 
the  coal-land  laws  of  the  United  States,  who  shall  have  opened  or  improved 
a  coal  mine  or  coal  mines  on  any  of  the  unsurveyed  public  lands  of  the 
United  States  in  the  district  of  Alaska,  may  locate  the  lands  upon  which 
such  mine  or  mines  are  situated,  in  rectangular  tracts  containing  forty, 
eighty,  or  one  hundred  and  sixty  acres,  with  north  and  south  boundary 
lines  run  according  to  the  true  meridian,  by  marking  the  four  corners 
thereof  with  permanent  monuments,  so  that  the  boundaries  thereof  may  be 
readily  and  easily  traced.  And  all  such  locators  shall,  within  one  year 
from  the  passage  of  this  Act,  or  within  one  year  from  making  such  location, 
file  for  record  in  the  recording  district,  and  with  the  register  and  receiver 
of  the  land  district  in  which  the  lands  are  located  or  situated,  a  notice 
containing  the  name  or  names  of  the  locator  or  locators,  the  date  of  the 
location,  the  description  of  the  lands  located,  and  a  reference  to  such 
natural  objects  or  permanent  monuments  as  will  readily  identify  the  same. 
[33  Stat.  L.  525.] 

For  the  Act  of  June  6,  1900,  ch.  796,  mentioned  in  the  title  of  this  Act,  see  supra, 
p.  301. 


"The  single  object  of  Congress  in  the 
Act  of  1904  was  to  provide  for  the  sale 
of  coal  lands  which  had  not  been  surveyed. 
The  provisions  for  the  sale  of  such  coal 
lands,  in  or  out  of  Alaska,  which  had  been 
surveyed,  so  that  entries  could  be  made 
'  by  legal  subdivision/  had  already  been 
covered  by  the  general  law  which  had  been 
extended  to  Alaska.  The  conditions  in 
Alaska  were  but  temporary.  When  the 
coal  land  there  should  be  brought  under 
the  system  of  surveys  which  prevailed  in 
the  better  settled  parts  of  the  country,  the 


Act  of  1904  would  cease  to  be  operative, 
having  nothing  to  which  it  could  apply. 
The  legislation,  read  in  the  light  of  the 
situation  and  of  the  uniform  policy  which 
had  so  long  prevailed  of  prohibiting  more 
than  one  entry  to  one  person,  makes  it 
plain  that  Congress  did  not  intend  to  ex- 
cept the  unsurveyed  coal  lands  of  Alaska 
fTom  the  operation  of  the  restrictions 
v'hich  attached  to  the  sale  of  the  surveyed 
coal  lands  in  Alaska  and  elsewhere." 
United  States  v.  Munday,  (1911)  222  U.S. 
175,  32  S.  Ct.  53,  56  U.  S.  (L.  ed.)   149. 


Sec.  2.    [Procedure    for    obtaining   patent.]      That   such    locator    or 
locators,  or  their  assij?ns,  who  are  citizens  of  the  United  States,  shall  receive 
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a  patent  to  the  lands  located  by  presenting,  at  any  time  within  three  years 
from  the  date  of  such  notice,  to  the  register  and  receiver  of  the  land  dis- 
trict in  which  the  lands  so  located  are  situated  an  application  therefor, 
accompanied  by  a  certified  copy  of  a  plat  of  survey  and  field  notes  thereof, 
made  by  a  United  States  deputy  surveyor  or  a  United  States  mineral  sur- 
veyor duly  approved  by  the  surveyor-general  for  the  district  of  Alaska, 
and  a  payment  of  the  sum  of  ten  dollars  per  acre  for  the  lands  applied 
for ;  but  no  such  application  shall  be  allowed  until  after  the  applicant  has 
caused  a  notice  of  the  presentation  thereof,  embracing  a  description  of  the 
lands,  to  have  been  published  in  a  newspaper  in  the  district  of  Alaska 
published  nearest  the  location  of  the  premises  for  a  period  of  sixty  days, 
and  shall  have  caused  copies  of  such  notice,  together  with  a  certified  copy 
of  the  official  plat  or  survey,  to  have  been  kept  posted  in  a  conspicuous 
place  upon  the  land  applied  for  and  in  the  land  office  for  the  district  in 
which  the  lands  are  located  for  a  like  period,  and  until  after  he  shall  have 
furnished  proof  of  such  publication  and  posting,  and  such  other  proof  as 
is  required  by  the  coal-land  laws:  Provided,  That  nothing  herein  con- 
tained shall  be  so  construed  as  to  authorize  entries  to  be  made  or  title  to 
be  acquired  to  the  shore  of  any  navigable  waters  within  said  district. 
[33  Stat  L,  525.] 

Payment    pending    protest. —  The    pay-  need  not  be  made,  in  casee  where  protest 

ment  required  by  this  section,  to  be  made  is  filed,  until  after  the  termination  of  the 

by  locators  of  Alaska  coal  lands,  as  a  protest.     (1010)  28  Op.  Atty.-Gen.  448. 
condition    precedent    to    patent    therefor, 

Sec.  3.  [Adverse  claims  —  proceediiigs.]  That  during  such  period 
of  posting  and  publication,  or  within  six  months  thereafter,  any  person  or 
association  of  persons  having  or  asserting  any  adverse  interest  or  claim  to 
the  tract  of  land  or  any  part  thereof  sought  to  be  purchased  shall  file  in  the 
land  office  where  such  application  is  pending,  under  oath,  an  adverse  claim, 
setting  forth  the  nature  and  extent  thereof,  and  such  adverse  claimant 
shall,  within  sixty  days  after  the  filing  of  such  adverse  claim,  begin  an 
action  to  quiet  title  in  a  court  of  competent  jurisdiction  within  the  district 
of  Alaska,  and  thereafter  no  patent  shall  issue  for  such  claim  until  the  final 
adjudication  of  the  rights  of  the  parties,  and  such  patent  shall  then  be 
issued  in  conformity  with  the  final  decree  of  such  court  therein.  [33  Stat 
L.  525,] 

The  time  for  filing  certain  adverse  claims  was  extended  by  the  Act  of  June  7,  1910, 
eh.  265,  infra,  p.  305. 

Sec.  4.  [Continuance  of  existing  laws.]  That  all  the  provisions  of  the 
coal-land  laws  of  the  United  States  not  in  conflict  with  the  provisions  of 
this  Act  shall  continue  and  be  in  full  force  in  the  district  of  Alaska.  [33 
Stat  L.  526.] 


An  Act  To  amend  the  laws  governing  labor  or  improvements  upon 

mining  claims  in  Alaska. 

[Act  of  March  2, 1907,  ch.  2559,  34  Stat  L.  1243.] 

[Seo.  L]  [Annual  improvements,  required  on  claims  —  affidavits  — 
forfeiture.]  That  during  each  year  and  until  patent  has  been  issued 
therefor,  at  least  one  hundred  dollars'  worth  of  labor  shall  be  performed 
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OP  improvements  made  on,  or  for  the  benefit  or  development  of,  in  accord- 
ance with  existing  layr,  each  mining  claim  in  the  district  of  Alaska  here- 
tofore or  hereafter  located.  And  the  locator  or  owner  of  such  claim  or 
some  other  person  having  knowledge  of  the  facts  may  also  make  and  file 
with  the  said  recorder  of  the  district  in  which  the  claims  shall  be  situate  an 
aflSdavit  showing  the  performance  of  labor  or  making  of  improvements  to 
the  amount  of  one  hundred  dollars  as  aforesaid  and  specifying  the  character 
and  extent  of  such  work.  Such  affidavit  shall  set  forth  the  following: 
First,  the  name  or  number  of  the  mining  claims  and  where  situated ;  second, 
the  number  of  days  work  done  and  the  character  and  value  of  the  improve- 
ments placed  thereon ;  third,  the  date  of  the  performance  of  such  labor  and 
of  making  improvements ;  fourth,  at  whose  instance  the  work  was  done  or 
the  improvements  made;  fifth,  the  actual  amount  paid  for  work  and 
improvement,  and  by  whom  paid  when  the  same  was  not  done  by  the  owner. 
Such  affidavit  shall  be  prima  facie  evidence  of  the  performance  of  such 
work  or  making  of  such  improvements,  but  if  such  affidavits  be  not  filed 
within  the  time  fixed  by  this  Act  the  burden  of  proof  shall  be  upon  the 
claimant  to  establish  the  performance  of  such  annual  work  and  improve- 
ments. And  upon  failure  of  the  locator  or  owner  of  any  such  claim  to 
comply  with  the  provisions  of  this  Act,  as  to  performance  of  work  and 
improvements,  such  claim  shall  become  forfeited  and  open  to  location  by 
others  as  if  no  location  of  the  same  had  ever  been  made.  The  affidavits 
required  hereby  may  be  made  before  any  officer  authorized  to  administer 
oaths,  and  the  provisions  of  sections  fifty-three  hundred  and  ninety-two 
and  fifty-three  hundred  and  ninety-three  of  the  Revised  Statu  [t]es  are 
hereby  extended  to  such  affidavits.  Said  affidavits  shall  be  filed  not  later 
than  ninety  days  after  the  close  of  the  year  in  which  such  work  is 
performed.     [34  Stat.  L.  1243.] 

The  requirement  as  to  annual  improyements  was  suspended  during  the  year  1913, 
with  respect  to  certain  claims  on  the  Seward  Peninsula,  by  the  Act  of  Dec.  1,  1913, 
ch.  39,  38  Stat.  L.  235. 


Where  provisions  of  this  Act  are  ir- 
reconcilable with  section  2324  of  the  He- 
vised  Statutes,  which  was  made  applicable 
to  Alaska  by  an  Act  passed  June  6,  1900, 
31  Stat.  L.  .321,  sec.  26  (see^upra,  p.  300), 
section  2324  is  necessarily  repealed  by  im- 
plication. Thatcher  v.  Brown,  (C.  C.  A. 
9th  Cir.  1911)  190  Fed.  708,  w>>erein  the 
court  said :  "  It  will  be  seen  that  by  both 
the  acts  (R.  S.  2324  and  this  section)  the 
annual  assessment  work  is  required  to  be 
done  *  during '  the  year.  But  by  the  former 
act  a  failure  to  complete  such  work  within 
the  year,  while  rendering  the  gfound 
open  to  relocation,  was  not  declared  to 
work  a  forfeiture  of  the  locator's  rights; 
on  the  contrary,  he,  together  with  his 
heirs,  assisms,  or  legal  representatives, 
was  expressly  given  the  right  to  resume 
work  upon  the  claim  after  such  failure 
to  complete  it,  provided  no  other  location 
be  made  in  the  meantime.  By  its  Act 
of  March  2,  1907,  however.  Congress,  while 
conferring  upon  locators  in  Alaska  a  priv- 
ilege not  given  by  section  2324  of  the  Re- 
vised Statutes,  to  wit,  a  provision  per- 
mitting Alaskan  locators  to  file  for  record 


an  affidavit  showing  the  performance  of 
the  required  annual  assessment  work, 
which  affidavit  should  be  prima  facie  evi- 
dence of  such  performance,  expressly  de- 
clared that,  upon  the  failure  of  the  locator 
or  owner  of  any  such  claim  in  Alaska  to 
comply  with  the  provisions  of  the  act  as  to 
the  performance  of  work  and  improve- 
ments, '  such  claim  shall  become  forfeited 
and  open  to  location  by  others  as  if  no 
location  of  the  same  had  ever  been  made.' 
'•  It  is  true  that  the  Act  of  March  2, 
1907,  contains  no  express  repeal  of  any 
previous  provision  of  the  statutes,  and  it 
is  also  true  that  implied  repeals  are  not 
favored.  Still  the  courts  are  not  at  liberty 
to  ignore  a  purpose  to  repeal  clearly  indi- 
cated by  irreconcilable  provisions.  Here 
we  have  an  old  mining  statute,  made  ap- 
plicable to  Alaska  by  the  Act  of  June  6, 
1900,  expressly  providing  that  while  a 
failure  on  the  part  of  the  locator  to  com- 
plete the  required  annual  assessment  work 
would  render  the  ground  covered  by  the 
location  open  to  relocation,  yet  such  work 
might  be  resumed  by  the  locator  or  his 
legal   representatives,   provided   no   other 
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location  had  intervened,  and  then  a  later 
act  to  amend  the  law  upon  the  subject  in 
so  far  as  .mining  claims  in  Alaska  are 
concerned,  which  in  terms  declares  that 
upon  the  failure  of  the  locator  to  perform 
the  required  amount  of  work  upon  the 
claim  within  the  year  *  such  claim  shall 
become  forfeited  and  open  to  location  by 
others  as  if  no  location  of  the  same  had 
ever  been  made.' 

"  Both  acts  expressly  require  $100  worth 
of  work  or  improvements  to  be  done  or 
made  on  or  for  the  benefit  of  each  claim 
during  each  year.  But  the  consequences 
of  a  failure  to  complete  such  work  or  im- 


Srovements  within  the  year  are  differently 
eclared,  and  such  differences  are  irrecon- 
cilable. In  the  earlier  act  such  failure  is 
not  declared  to  end  the  locator's  right; 
but  he  is  thereby  given  the  right  to  resume 
the  work  after  the  expiration  of  the  year, 
provided  there  has  been  no  other  location 
meanwhile.  By  the  later  Act  no  such 
permission  is  accorded,  and  there  is  there- 
in an  express  declaration  that  such  failure 
works  a  forfeiture  of  the  claim.  To  that 
extent  the  prior  law,  so  far  as  it  affects 
claims  in  Alaska,  was  necessarily  repealed 
by  the  later  one," 


Sec.  2.  [Pee.]  That  the  recorders  for  the  several  divisions  or  districts 
of  Alaska  shall  collect  the  sum  of  one  dollar  and  fifty  cents  as  a  fee  for  the 
filing,  recording,  and  indexing  said  annual  proofs  of  work  and  improve- 
ments for  each  claim  so  recorded.     [34  Stat.  L.  1243.] 


An  Act  To  encourage  the  development  of  coal  deposits  in  the  Territory 

of  Alaska. 

[Act  of  May  28,  1908,  ch,  211,  35  Stat.  L.  424.]  • 

[Sec.  1.]  [Development  of  coal  deposits  —  consolidation  of  claims  — 
limit  of  acreage.]  That  all  persons,  their  heirs  or  assigns,  who  have  in 
good  faith  personally  or  by  an  attorney  in  fact  made  locations  of  coal  land 
in  the  Territory  of  Alaska  in  their  own  interest,  prior  to  November  twelfth, 
nineteen  hundred  and  six,  or  in  accordance  with  circular  of  instructions 
issued  by  the  Secretary  of  the  Interior  May  sixteenth,  nineteen  hundred 
and  seven,  may  consolidate  their  said  claims  or  locations  by  including  in 
a  single  claim,  location,  or  purchase  not  to  exceed  two  thousand  five  hun- 
dred and  sixty  acres  of  contiguous  lands,  not  exceeding  in  length  twice 
the  width  of  the  tract  thus  consolidated  and  for  this  purpose  such  persons, 
their  heirs  or  assigns,  may  foriyi  associations  or  corporations  who  may  per- 
fect entry  of  and  acquire  title  to  such  lands  in  accordance  with  the  other 
provisions  of  law  under  which  said  locations  were  originally  made:  Pro- 
vided, That  no  corporation  shall  be  permitted  to  consolidate  its  claims 
under  this  Act  unless  seventy-five  per  centum  of  its  stock  shall  be  held  by 
persons  qualified  to  enter  coal  lands  in  Alaska.     [35  Stat.  L.  424,] 


Locations  made  in  good  faith. —  The 
benefits  of  the  Act  authorizing  the  con- 
solidation of  claims  or  locations  of  coal 
lands  in  Alaska  can  be  shared  only  by 
persons  who  made  such  locations  in  good 
faith  —  that  is,  honestly  and  lawfully  — 
prior  to  Nov.  16,  19CH),  in  their  own  inter- 
ests  individually,  witliout  fraud,  collusion, 
or  deceit,  or  any  purpose  to  violate  any 
provision  of  the  law.  Therefore  if  it  can 
be  shown  that  agreements  or  arrangements 
for  transferring  entries  to  a  company  or 
corporation  were  entered  into  by  'ocators 


of  coal  lands  in  Alaska  after  they  had 
made  their  locations  in  good  faith  and  in 
their  own  interest  alone,  such  locations 
may,  under  the  provisions  of  this  Act,  law- 
fully pass  to  entry  and  patent  in  accord- 
ance with  the  terms  of  said  Act;  but  if 
such  agreements  or  arrarigements  were  en- 
tered into  prior  to  such  locations  being 
made,  the  locations  do  not  come  within 
the  provisions  of  the  Act  and  cannot  be 
lawfully  passed  to  entry  and  patents 
(1909)   27  Op.  Atty.-Gen.  412. 
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Sec.  2.  [Preference  right  to  purchase  product  for  army  and  navy 
reserved.]  That  the  United  States  shall,  at  all  times,  have  the  preference 
right  to  purchase  so  much  of  the  product  of  any  mine  or  mines  opened  upon 
the  lands  sold  under  the  provisions  of  this  Act  as  may  be  necessary  for  the 
use  of  the  Army  and  Navy,  and  at  such  reasonable  and  remunerative  price 
as  may  be  fixed  by  the  President ;  but  the  producers  of  any  coal  so  pur- 
chased who  may  be  dissatisfied  with  the  price  thus  fixed  shall  have  the  right 
to  prosecute  suits  against  the  United  States  in  the  Court  of  Claims  for  the 
recovery  of  any  additional  sum  or  sums  they  may  claim  as  justly  due  upon 
such  purchase.    [35  Stat.  L.  424.] 

Sec.  3.  [Unlawful  trust,  etc.,  forbidden — forfeiture.]  That  if  any  of 
the  lands  or  deposits  purchased  under  the  provisions  of  this  Act  shall  be 
owned,  leased,  trusteed,  possessed,  or  controlled  by  any  device  permanently, 
temporarily,  directly,  indirectly,  tacitly,  or  in  any  manner  whatsoever  so 
that  they  form  part  of,  or  in  any  way  effect  any  combination,  or  are  in  any- 
wise controlled  by  any  combination  in  the  form  of  an  unlawful  trust,  or 
form  the  subject  of  any  contract  or  conspiracy  in  restraint  of  trade  in  the 
mining  or  selling  of  coal,  or  of  any  holding  of  such  lands  by  any  individual, 
partnership,  association,  corporation,  mortgage,  stock  ownership,  or  control, 
in  excess  of  two  thousand  five  hundred  and  sixty  acres  in  the  district  of 
Alaska,  the  title  thereto  shall  be  forfeited  to  the  United  States  by  proceed- 
ings instituted  by  the  Attorney-General  of  the  United  States  in  the  courts 
for  that  purpose.    [35  Stat,  L.  424.] 

Sec.  4.  [Patents  —  Recitals.]  That  every  patent  issued  under  this  Act 
shall  expressly  recite  the  terms  and  conditions  prescribed  in  sections  two 
and  three  hereof.    [35  Stat.  L,  424.] 


An  Act  Extending  the  time  in  which  to  file  adverse  claims  and  institute 
adverse  suits  against  mineral  entries  in  the  district  of  Alaska. 

[Act  of  June  7,  1910,  ch.  265,  36  Stat.  L.  459.] 

• 

[Time  extended  for  filing  adverse  claims.]  That  in  the  district  of 
Alaska  adverse  claims  authorized  and  provided  for  in  sections  twenty- 
three  hundred  and  twenty-five  and  twenty-three  hundred  and  twenty-six, 
United  States  Revised  Statutes,  may  be  filed  at  any  time  during  the  sixty 
days  period'  of  publication  or  within  eight  months  thereafter,  and  the 
adverse  suits  authorized  and  provided  for  in  section  twenty-three  hundred 
and  twenty-six.  United  States  Revised  Statutes,  may  be  instituted  at  any 
time  within  sixty  days  after  the  filing  of  said  claims  in  the  local  land  office. 
[36  Stat.  L.  459.] 

Prior  provisions  fixing  the  time  for  filing  adverse  claims  were  made  by  the  Act  of 
April  28,  1904,  ch.  1772,  §  3,  Bupra,  p.  302. 

For  R.  S.  sees.  2326,  2326  mentioned  in  the  text,  see  the  title  Mineral  Lands,  Mines 
AND  Mining. 

So  much  of  the  above  section  as  terms  Alaska  a  "  district "  was  superseded  by  the 
reorganization  thereof  as  a  territory  by  the  Act  of  Aug.  24,  1912,  ch.  387,  I  1,  8upra, 
p.  250. 
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An  Act  To  create,  establish,  and  enforce  a  miner's  labor  lien  in  the  Terri- 
tory of  Alaska,  and  for  other  purposes. 

[Act  of  June  25,  1910,  ch.  422,  36  Stat.  L,  848.] 

[Sec.  1.]  [Miner's  labor  lien  —  persons  entitled.]  That  every  miner 
or  other  laborer  who  shall  labor  in  or  upon  any  mine  or  mining  ground  for 
another  in  the  Territory  of  Alaska  in  digging,  thawing,  conveying,  hoisting, 
piling,  cleaning  up,  or  any  other  kind  of  work  in  producing  any  mineral- 
bearing  sands,  gravels,  earth,  or  rock,  gold  or  gold  dust,  or  other  minerals, 
or  shall  aid  or  assist  therein  by  his  labor  as  cook,  engineer,  fireman,  or  in 
cutting  and  delivering  wood  used  in  said  work,  or  in  work  in  any  like 
capacity  in  producing  the  dump,  shall,  where  his  labor  directly  aided  in 
such  production,  have  a  lien  upon  the  dump  or  mass  of  mineral-bearing 
sands,  gravels,  earth,  or  rocks,  and  all  gold  and  gold  dust,  or  other  minerals 
therein,  and  all  gold  and  gold  dust  extracted  therefrom,  for  the  full  amount 
of  wages  for  all  the  time  which  he  was  so  employed  as  such  laborer  in  pro- 
ducing the  said  dump,  within  one  year  next  preceding  his  ceasing  to  labor 
thereon;  and  to  the  extent  of  the  labor  of  the  said  miner  or  other  laborer 
actually  employed  or  expended  thereon,  within  one  year  next  prior  to 
ceasing  to  labor  thereon,  the  said  lien  shall  be  prior  to  and  preferred  over 
any  deed,  mortgage,  bill  of  sale,  attachment,  conveyance,  or  other  claim, 
whether  the  same  was  made  or  given  prior  to  such  labor  or  not :  Provided, 
That  this  preference  shall  not  apply  to  any  such  deed,  mortgage,  bill  of 
sale,  attachment,  conveyance,  or  other  claim  given  in  good  faith  and  for 
value  prior  to  the  approval  of  this  Act.      [3€  Stat.  L.  848.] 

This  is  known  as  the  "  Miners'  Labor  Lien  Act." 

Sec.  2.  [Claim  of  lien  to  be  filed  —  form.]  That  every  laborer,  within 
ninety  days  after  the  completion  of  the  performance  of  the  work  or  labor 
mentioned  in  the  foregoing  section  who  shall  claim  the  benefit  thereof, 
must,  personally  or  by  some  other  person  for  him,  file  for  record  in  the 
recording  precinct  where  the  labor  was  performed  a  claim  of  lien  contain- 
ing a  statement  of  his  demand  under  oath,  substantially  in  the  following 
form: 

NOTICE  OF  laborer's  LIEIT. 

Territory  of  Alaska, precinct,  ss: 

,  claimant,  against ,  defendant. 

Notice  is  hereby  given  that ,  claimant,  claims  a  lien  upon 

(describing  the  dump  or  mass  of  mineral-bearing  sands,  gravels,  earth,  or 

rock,  and.  its  location  with  reasonable  certainty)  in  the  ' —  precinct, 

in  the  Territory  of  Alaska,  for  labor  performed  in  (digging,. and  so  forth; 
describe  the  work).     That  the  name  of  the  owner  or  reputed  owner  of  the 

said  property  is ,  and  that is  the  owner  or 

reputed  owner  of  the  mine  or  mining  ground  from  which  the  dump  or 
mass  of  mineral-bearing  sands,  gravels,  earth,  or  rock  and  the  minerals 
therein  were  extracted,  and  that employed  claimant  to  per- 
form such  work  and  labor  upon  the  following  terms  and  conditions  (state 
substance  of  contract,  if  any,  or  reasonable  value) ;  that  said  contract  has 
been  faithfully  performed  and  fully  complied  with  on  the  part  of  the 
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claimant,  wlio  performed  labor  thereunder  Bforesaid  for  the  period  of 

days;  that  said  labor  was  performed  between  the  day  of 

and  the day  of ^  and  the  rendition  of  said  service 

was  closed  on  the day  of ,  and  ninety  days  have  not  elapsed 

since  that  time;  that  the  amount  of  claimant's  demand  for  said  service  is 
;  that  no  part  thereof  has  been  paid  (except  the  sum  of dol- 
lars), and  there  is  now  due  and  remaining  unpaid  thereon,  after  deducting 

all  just  credits  and  offsets,  the  sum  of dollars,  in  which  amount  he 

claims  a  lien  upon  said  property. 


Claimant. 

Territory  of  Alaska, precinct,  88; 

^  being  first  duly  sworn,  on  oath  deposes  and  says,  that  I 

am  the  claimant  (or  if  by  some  other  person  state  the  fact)  named  in  the 
foregoing  claim;  that  I  have  heard  the  same  read,  know  the  contents  thereof, 
and  believe  the  same  to  be  true. 

Subscribed  and  sworn  to  before  me  this day  of , 


[Officer's  title.] 
[36  Stat.  L.  848.] 

Sbo.  3.  [Becording  —  fees.]  That  the  recorder  must  record  every  claim 
filed  under  the  provisions  of  this  Act  in  books  kept  by  him  for  that  purpose, 
which  record  must  be  indexed  as  deeds  and  other  conveyances  are  required 
by  law  to  be  indexed,  and  for  which  he  may  receive  the  following  fees  and 
none  other :  For  filing,  ten  cents ;  for  recording,  one  doUar ;  for  indexing, 
fifteen  cents  for  each  name.     [36  Stat.  L.  849.] 

Sbo.  4.  [Time  to  bring  actions.]  That  no  lien  provided  for  in  this  Act 
shall  bind  any  property  for  a  longer  period  than  ninety  days  after  the  claim 
has  been  filed,  unless  an  action  be  commenced  within  that  time  to  enforce 
the  same.     [36  Stca.  L.  849.] 


Sbc.  5.  [Jurisdiction.]  That  the  action  for  the  foreclosure  of  the  lien 
provided  for  in  this  Act  shall  be  begun  either  in  the  district  court  or  in 
the  justice's  court  in  the  precinct  where  the  lien  was  filed  and  the  justices 
of  the  peace  in  Alaska  are  hereby  given  full  jurisdiction  in  the  foreclosure 
of  such  liens  under  the  provisions  of  this  Act,  and  shall  also  have  such 
other  jurisdiction  and  power  as  is  now  conferred  on  them  by  law  in  aid  of 
the  enforcement  of  this  Act,  and  the  provisions  of  section  seven  hundred 
and  twenty-three  of  chapter  seventy-one  of  the  Code  of  Civil  Procedure 
now  in  force  in  Alaska  shall  be  applicable  to  the  jurisdiction  intended  to 
be  conferred  by  this  Act.      [36  Stat.  L.  849.] 

Sec.  6.  [Amendments  aUowed  before  action.]  That  no  mistake,  infor- 
mality, or  mere  matter  of  form  or  lack  of  statement,  either  in  the  lien  notice 
or  pleadings,  shall  be  ground  for  dismissal  or  unnecessary  delay  in  the 
action  to  foreclose  the  lien,  but  the  lien  notice  and  pleadings  may  be 
amended  at  any  time  before  judgment,  and  section  ninety-two  of  chapter 
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eleven  of  the  Code  of  Civil  Procedure  now  in  force  in  Alaska  shall  apply 
to  such  amendments :  Provided,  That  if  it  be  shown  that  a  material  state- 
ment or  averment  has  been  omitted  or  misstated,  it  shall  be  ground  for  a 
reasonable  delay  or  continuance  to  give  the  defendant  a  reasonable  oppor- 
tunity to  meet  it  upon  amendment.      [36  Stat.  L.  849.] 

Sec.  7.  [Process  —  appearance  —  posting  notice  —  adverse  claimants 
—  effect.]  That  the  claimant  may  file  the  original  or  a  certified  copy  of  the 
notice  of  lien  in  the  district  or  justice 's  court  as  the  statement  of  his  case, 
and  thereupon  the  court  or  justice  shall  issue  the  usual  summons  directed 
to  the  defendant  or  defendants,  which  summons,  together  with  a  copy  of 
the  lien  notice,  shall,  by  any  officer  authorized  to  serve  process,  be  served 
upon  the  defendant  or  defendants,  as  provided  in  sections  nine  hundred  and 
fifty  and  nine  hundred  and  fifty-one  of  chapter  ninety-two  of  the  Code 
of  Civil  Procedure  now  in  force  in  Alaska.  The  summons  shall  require  the 
defendant  or  defendants  to  appear  before  such  court  or  justice  at  a  time 
and  a  place  to  be  named  therein,  not  less  than  six  nor  more  than  twenty 
days  from  the  date  thereof,  to  answer  the  demand  of  the  claimant  in  the 
said  lien  notice,  or  judgment  for  want  of  an  answer  will  be  taken  against 
them.  Service  by  publication  may  be  had  pursuant  to  sections  forty-seven 
and  forty-eight  of  chapter  four  of  said  Code  of.  Civil  Procedure.  The 
officer  serving  the  summons  shall  also  immediately  post  a  copy  of  said  lien 
notice  in  a  conspicuous  place  on  the  dump  or  mass  of  mineral-bearing  sands, 
gravels,  earth,  or  rock,  and  gold  and  gold  dust,  and  other  minerals  therein 
upon  which  the  lien  is  filed,  and  from  the  moment  of  posting  the  lien  notice 
the  dump  or  mass  of  mineral-bearing  sands,  gravels,  earth,  and  rock,  and 
gold  and  gold  dust,  and  other  minerals  therein  shall  be  in  the  custody  and 
under  the  control  of  the  officer.  All  persons  who  claim  any  interest  therein 
in  opposition  to  the  lien  claimant  may  come  in  and  answer  and  set  up  and 
defend  their  said  claims,  but  no  claim  or  clainLs  of  any  owner,  lessee,  or 
other  adverse  defendant  shall  bar  the  lien  claimant  from  recovering  the 
sum  due  him  for  actual  labor  in  producing  the  said  dump  or  mass  of 
mineral-bearing  sands,  gravels,  earth,  or  rock,  or  gold  and  gold  dust,  or 
other  minerals.     [36  Stat,  L.  850.] 

Sec.  8.  [Joining  of  parties  —  consolidation  —  court  allowances  — 
waiver  of  right  to  lien  void.]  That  any  number  of  persons  claiming  liens 
under  this  Act  may  join  in  the  same  action,  and  when  separate  actions  are 
commenced  the  court  may  consolidate  them.  The  court  shall  also  allow,  as  a 
part  of  the  costs,  the  moneys  paid  for  filing,  recording,  and  indexing  the 
notice  of  lien,  the  sum  of  five  dollars  for  drawing  the  same,  and  a  reasonable 
attorney's  fee  for  each  person  claiming  a  lien,  not  to  exceed  ten  per  centum 
of  the  amount  of  the  lien  established  on  judgment.  Any  contract  or  agree- 
ment or  any  waiver  of  any  kind  made  or  signed  by  any  minor  [sic]  or 
laborer  whereby  it  is  sought  to  waive  or  abandon  his  right  to  file  a  lien 
under  this  Act,  or  any  agreement  for  an  extended  time  of  payment  whereby 
the  same  end  is  sought,  shall  to  that  extent  be  null  and  void  as  against 
public  policy.     [36  Stat.  L.  850.] 
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Sec.  9.  [Execution  of  judgment  —  sales  —  extracting  minerals  —  dis- 
posal of  proceeds.]  That  in  such  action  judgment  must  be  rendered  in 
favor  of  each  person  having  a  laborer's  lien  for  the  amount  due  him,  and 
the  court  shall  order  the  dump  or  mass  of  mineral-bearing  sands,  gravels, 
earth,  or  rock,  and  the  gold  and  gold  dust,  and  other  minerals  therein 
subject  to  the  lien  to  be  sold  by  the  marshal  in  the  same  manner  that  per- 
sonal property  is  sold  on  execution ;  or  the  court  may,  upon  a  showing  that 
it  is  necessary  to  do  so  to  preserve  the  property  from  loss  or  waste,  by 
order  require  the  marshal  to  wash  up  or  extract  the  gold  and  gold  dust  or 
other  mineral  from  the  said  mineral-bearing  sands,  gravels,  earth,  or  rock ; 
or  the  court  may,  by  order,  allow  the  defendant  or  defendants  or  any 
party  interested  to  wash  up  and  extract  the  said  mineral,  in  the  presence 
of  the  marshal  or  deputy  marshal  or  special  officer,  who  shall  take  the  gold 
or  gold  dust  or  other  minerals  as  it  is  washed  up  and  extracted  and  return 
the  same  into  court,  and  it  shall  be  immediately  paid  out  as  follows :  First, 
the  cost  of  cleaning  up  or  extracting  the  gold  or  gold  dust  or  other  minerals 
shall  be  paid;  second,  the  court  costs  shall  be  paid;  and,  third,  the  judg- 
ment or  judgments  so  rendered  in  favor  of  the  lien  claimants  shall  be  paid ; 
and  if  there  is  not  sufficient  gold  or  gold  dust,  or  other  minerals,  or  sufficient 
moneys  obtained  from  the  sale  of  the  property  to  pay  all  claims  in  full, 
the  court  shall  apportion  the  proceeds  to  the  payment  of  such  judgments 
pro  rata :  Provided,  That  no  part  of  any  such  proceeds  shall  be  paid  upon 
any  claim  or  judgment  to  any  person  who  did  not  actually  perform  labor 
in  producing  the  dump  or  the  proceeds  thereof  until  all  such  preferred 
claims  are  paid  in  full.      [36  Stat,  L.  850.] 

Sec.  10.  [Appeal  —  disposition  of  metal  pending  appeal.]  That  an 
appeal  may  be  taken  from  a  final  judgment  of  a  justice  of  the  peace  in 
actions  instituted  under  this  Act  to  the  district  court,  in  the  manner  pro- 
vided in  chapter  ninety-seven  of  the  Code  of  Civil  Procedure  now  in  force 
in  Alaska,  and  upon  such  appeal  being  perfected  the  dump  or  mass  of 
mineral-bearing  sands,  gravels,  earth  and  rock,  gold  and  gold  dust,  or  other 
minerals  shall  be  washed  up  by  the  marshal  or  any  party  mentioned  in 
section  nine  of  this  Act  as  the  district  court  may  direct,  and  all  the  gold 
or  gold  dust  or  other  mineral  so  washed  up  shall  be  paid  into  the  registry 
of  the  district  court  there  to  await  the  final  judgment  on  appeal :  Provided, 
That  the  gold  or  gold  dust  or  other  mineral  in  excess  of  the  amount  of  the 
judgment,  including  an  additional  amount  equal  to  the  probable  accruing 
costs  on  appeal  and  two  years'  interest  at  the  legal  rate,  shall  after  the 
expiration  of  ninety  days  from  the  time  it  was  paid  into  the  registry  of 
the  district  court,  be  released  to  the  owners  upon  a  showing  that  no  liens 
have  been  filed  against  it.  The  defendant  or  defendants,  or  any  one  or 
more  of  them,  may  deposit  cash  in  lieu  of  the  gold  or  gold  dust  on  the 
dump,  which  shall  remain  in  the  custody  of  the  law  until  the  final  judg- 
ment, and  shall  then  be  applied  in  payment  of  the  judgment  or  judgments 
rendered  on  each  lien  claims,  and  costs,  and  interest.      [36  Stat,  L,  851.] 

Seo.  11.  [Liability  for  buying  minerals,  etc.,  posted.]  That  any  per- 
son or  persons  who  shall,  after  the  copy  of  the  notice  of  lien  is  posted  upon 
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any  dump  or  mass  of  mineral-bearing  sands,  gravels,  earth  or  rock,  gold 
and  gold  dust,  or  other  mineral,  as  provided  in  this  Act,  and  with  knowl- 
edge of  such  notice  of  lien,  buy,  purchase,  wash  up,  remove,  destroy,  or 
carry  away  all  or  any  part  or  portion  of  the  same,  or  the  gold  or  gold  dust 
therein,  or  who  shall  render  it  difficult,  uncertain,  or  impossible  to  identify 
the  gold  or  gold  dust  or  other  mineral  obtained  therefrom,  shall  be  liable 
to  the  lien  holder  for  the  full  amount  of  his  judgment  and  costs ;  and  any 
person  who  shall  take  and  carry  away  all  or  any  part  or  portion  of  said 
dump  of  mineral-bearing  sands,  gravels,  earth  or  rock,  or  the  gold  or  gold 
dust  or  other  minerals  therefrom,  after  the  same  shall  come  into  the  custody 
of  the  officer,  shall  be  guilty  of  a  crime  and  shall  be  punished  as  for  the 
larceny  of  a  like  amount ;  and  any  district  attorney  in  Alaska  is  specially 
required  to  immediately  cause  a  warrant  to  be  issued  for  the  arrest  of  any 
such  person  or  persons  and  to  prosecute  them  according  to  law.  [36  Stat. 
L.  851.] 


An  Act  To  modify  and  amend  the  mining  laws  in  their  application  to  fhe 

Territory  of  Alaska^  and  for  other  purposes. 

[Act  of  Aug,  1,  1912,  ch,  269,  37  Stat.  L.  242.] 

[Sec.  1.]  [Association  placer-mining  claims  limited  —  assessment 
required.]  That  no  association  placer-mining  claim  shall  hereafter  be 
located  in  Alaska  in  excess  of  forty  acres,  and  on  every  placer-mining  claim 
hereafter  located  in  Alaska,  and  until  a  patent  has  been  issued  therefor, 
not  less  than  one  hundred  dollars'  worth  of  labor  shall  be  performed  or 
improvements  made  during  each  year,  including  the  year  of  location,  for 
each  and  every  twenty  acres  or  excess  fraction  thereof.     [37  Stat.  L.  242.] 

Seo.  2.  [Location  by  attorneys  —  restriction.]  That  no  x>erson  shall 
hereafter  locate  any  placer-mining  claim  in  Alaska  as  attorney  for  another 
unless  he  is  duly  authorized  thereto  by  a  power  of  attorney  in  writing,  duly 
acknowledged  and  recorded  in  any  recorder's  office  in  the  judicial  division 
where  the  location  is  made.  Any  person  so  authorized  may  locate  placer- 
mining  claims  for  not  more  than  two  individuals  or  one  association  under 
such  power  of  attorney,  but  no  such  agent  or  attorney  shall  be  authorized 
or  permitted  to  locate  more  than  two  placer-mining  claims  for  any  one 
principal  or  association  during  any  calendar  month,  and  no  placer-mining 
claim  shall  hereafter  be  located  in  Alaska  except  under  the  limitations  of 
this  Act.      [37  Stat,  L,  243,] 

Sec.  3.  [Number  of  locations  limited — ownership.]  That  no  person 
shall  hereafter  locate,  cause  or  procure  to  be  located,  for  himself  more  than 
two  placer-mining  claims  in  any  calendar  month :  Provided^  That  one  or 
both  of  such  locations  may  be  included  in  an  association  claim.  [37  Stat. 
L.  243.] 

Seo.  4.  [Area  of  claims.]  That  no  placer-mining  claim  hereafter 
located  in  Alaska  shall  be  patented  which  shall  contain  a  greater  area  than 
is  fixed  by  law,  nor  which  is  longer  than  three  times  its  greatest  width. 
\37  Stat.  L.  243.] 
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Sec.  5.  [Effect  of  violatioiis.]  That  any  placer-mining  claim  attempted 
to  be  located  in  violation  of  this  Act  shall  be  null  and  void,  and  the  whole 
area  thereof  may  be  located  by  any  qualified  locator  as  if  no  such  prior 
attempt  had  been  made.     [37  Stai.  L.  243.\ 


An  Act  To  provide  for  the  leasing  of  coal  lands  in  the  Territory  of  Alaska, 

and  for  other  purposes. 

[Act  of  Oct,  20,  1914,  ch.  330,  38  Stat  L.  741.] 

[Sec.  1.]  [Coal  lanfs — surveys.]  That  the  Secretary  of  the  Interior 
be,  and  hereby  is,  authorized  and  directed  to  survey  the  lands  of  the  United 
States  in  the  Territory  of  Alaska  known  to  be  valuable  for  their  deposits 
of  coal,  preference  to  be  given  first  in  favor  of  surveying  lands  within 
those  areas  commonly  known  as  the  Bering  River,  Matanuska,  and  Nenana 
coal  fields,  and  thereafter  to  such  areas  or  coal  fields  as  lie  tributary  to 
established  settlements  or  existing  or  proposed  rail  or  water  transportation 
lines :  Provided,  That  such  surveys  shall  be  executed  in  accordance  with 
existing  laws  and  rules  and  regulations  governing  the  survey  of  public 
lands.  There  is  hereby  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  $100,000  for  the  purpose  of  making 
the  surveys  herein  provided  for,  to  continue  available  until  expended: 
Provided,  That  any  surveys  heretofore  made  under  the  authority  or  by  the 
approval  of  the  Department  of  the  Interior  may  be  adopted  and  used  for 
the  purposes  of  this  Act.     [38  Stat.  L.  741.] 

This  is  known  as  the  "  Alaska  Ck)al  Lands  Act.* 

Seo.  2.  [Partial  reservation  of  lands  by  government.]  That  the  Presi- 
dent of  the  United  States  shall  designate  and  reserve  from  use,  location, 
sale,  lease,  or  disposition  not  exceeding  five  thousand  one  hundred  and 
twenty  acres  of  coal-bearing  land  in  the  Bering  River  field  and  not  exceed- 
ing seven  thousand  six  hundred  and  eighty  acres  of  coal-bearing  land  in 
the  Matanuska  field,  and  not  to  exceed  one-half  of  the  other  coal  lands  in 
Alaska :  Provided,  That  the  coal  deposits  in  such  reserved  areas  may  be 
mined  under  the  direction  of  the  President  when,  in  his  opinion,  the  mining 
of  such  coal  in  such  reserved  areas,  under  the  direction  of  the  President, 
becomes  necessary,  by  reason  of  an  insufficient  supply  of  coal  at  a  reason- 
able price  for  the  requirements  of  Government  works,  construction  and 
operation  of  Government  railroads,  for  the  Navy,  for  national  protection, 
or  for  relief  from  monopoly  or  oppressive  conditions.      [38  Stat.  L.  742.] 

Sec.  3.  [Unreserved  lands  leased.]  That  the  unreserved  coal  lands 
and  coal  deposits  shall  be  divided  by  the  Secretary  of  the  Interior  into 
leasing  blocks  or  tracts  of  forty  acres  each,  or  multiples  thereof,  and  in  such 
form  as  in  the  opinion  of  the  Secretary  will  permit  the  most  economical 
mining  of  the  coal  in  such  blocks,  but  in  no  case  exceeding  two  thousand 
five  hundred  and  sixty  acres  in  any  one  leasing  block  or  tract ;  and  there- 
after, the  Secretary  shall  offer  such  blocks  or  tracts  and  the  coal,  lignite, 
and  associated  minerals  therein  for  leasing,  and  may  award  leases  thereof 
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through  advertisement,  competitive  bidding,  or  such  other  methods  as  he 
may  by  general  regulations  adopt,  to  any  person  above  the  age  of  twenty- 
one  years  who  is  a  citizen  of  the  United  States,  or  to  any  association  of 
such  persons,  or  to  any  corporation  or  municipality  organized  under  the 
laws  of  the  United  States  or  of  any  State  or  Territory  thereof :  Provided, 
That  a  majority  of  the  stock  of  such  corporation  shall  at  all  times  be  owned 
and  held  by  citizens  of  the  United  States :  And  provided  further ,  That  no 
railroad  or  common  carrier  shall  be  permitted  to  take  or  acquire  through 
lease  or  permit  under  this  Act  any  coal  or  coal  lands  in  excess  of  such 
area  or  quantity  as  may  be  required  and  used  solely  for  its  own  use,  and 
such  limitation  of  use  shall  be  expressed  in  all  leases  or  permits  issued  to 
railroads  or  common  carriers  hereunder :  And  provided  further,  That  any 
person,  association,  or  corporation  qualified  to  become  a  lessee  under  this 
Act  and  owning  any  pending  claim  under  the  public-land  laws  to  any  coal 
lands  in  Alaska  may,  within  one  year  from  the  passage  of  this  Act,  enter 
into  an  arrangement  with  the  Secretary  of  the  Interior  by  which  such 
claim  shall  be  fully  relinquished  to  the  United  States;  and  if  in  the  judg- 
ment of  the  Secretary  of  the  Interior,  the  circumstances  connected  with 
such  claim  justify  so  doing,  the  moneys  paid  by  the  claimant  or  claimants 
to  the  United  States  on  account  of  such  claim  shall,  by  direction  of  the 
Secretary  of  the  Interior,  be  returned  and  paid  over  to  such  person,  associa- 
tion, or  corporation  as  a  consideration  for  such  relinquishment. 

All  claims  of  existing  rights  to  any  of  such  lands  in  which  final  proof 
has  been  submitted  and  which  are  now  pending  before  the  Commissioner 
of  the  General  Land  Office  or  the  Secretary  of  the  Interior  for  decision 
shall  be  adjudicated  within  one  year  from  the  passage  of  this  Act.  [38  Stat. 
L.  742.] 

Sec.  4.  [Lessees,  when  entitled  to  iMlditional  lands.]  That  a  person, 
association,  or  corporation  holding  a  lease  of  coal  lands  under  this  Act 
may,  with  the  approval  of  the  Secretary  of  the  Interior  and  through  the 
same  procedure  and  upon  the  same  terms  and  conditions  as  in  the  case  of 
an  original  lease  under  this  Act,  secure  a  further  or  new  lease  covering 
additional  lands  contiguous  to  those  embraced  in  the  original  lease,  but  in 
no  event  shall  the  total  area  embraced  in  such  original  and  new  leases 
exceed  in  the  aggregate  two  thousand  five  hundred  and  sixty  acres. 

That  upon  satisfactory  showing  by  any  lessee  to  the  Secretary  of  the 
Interior  that  all  of  the  workable  deposits  of  coal  within  a  tract  covered  by 
his  or  its  lease  will  be  exhausted,  worked  out,  or  removed  within  three 
years  thereafter,  the  Secretary  of  the  Interior  may,  within  his  discretion, 
lease  to  such  lessee  an  additional  tract  of  land  or  coal  deposits,  which, 
including  the  coal  area  remaining  in  the  original  lease,  shall  not  exceed  two 
thousand  five  hundred  and  sixty  acres,  through  the  same  procedure  and 
under  the  same  competitive  conditions  as  in  case  of  an  original  lease. 
[38  Stat.  L.  742.] 

Sec.  5.  [Consolidation  of  leases.]  That,  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  lessees  holding  under  leases  small  blocks  or  areas 
may  consolidate  their  said  leases  or  holdings  so  as  to  include  in  a  single 
holding  not  to  exceed  two  thousand  five  hundred  and  sixty  acres  of  con- 
tiguous lands.     [38  Stat.  L.  743,] 
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Sec.  6.   [Qnantity  of  land  covered  by  lease  —  forfeiture  of  interests.] 

That  each  lease  shall  be  for  such  leasing  block  or  tract  of  land  as  may  be 
offered  or  applied  for,  not  exceeding  in  area  two  thousand  five  hundred  and 
sixty  acres  of  land,  to  be  described  by  the  subdivisions  of  the  survey,  and 
no  person,  association,  or  corporation,  except  as  hereinafter  provided,  shall 
be  permitted  to  take  or  hold  any  interest  as  a  stockholder  or  otherwise  in 
more  than  one  such  lease  under  this  Act,  and  any  interest  held  in  violation 
of  this  proviso  shall  be  forfeited  to  the  United  States  by  appropriate  pro- 
ceedings instituted  by  the  Attorney  General  for  that  purpose  in  any  court 
of  competent  jurisdiction,  except  that  any  such  ownership  and  interest 
hereby  forbidden  which  may  be  acquired  by  descent,  will,  judgment,  or 
decree  may  be  held  for  two  years,  and  not  longer,  after  its  acquisition. 
[38  Stat  L.  743.] 

Sec.  7.  [Violations  of  Act  —  punishment.]  That  any  person  who  shall 
purchase,  acquire,  or  hold  any  interest  in  two  or  more  such  leases,  except 
as  herein  provided,  or  who  shall  knowingly  purchase,  acquire,  or  hold  any 
stock  in  a  corporation  having  an  interest  in  two  or  more  such  leases,  or 
who  shall  knowingly  sell  or  transfer  to  one  disqualified  to  purchase,  or 
except  as  in  this  Act  specifically  provided,  disqualified  to  acquire,  any  such 
interest,  shall  be  deemed  guilty  of  a  felony,  and  upon  conviction  shall  be 
punished  by  imprisonment  for  not  more  than  three  years  and  by  a  fine  not 
exceeding  $1,000 :  Provided,  That  any  such  ownership  and  interest  hereby 
forbidden  which  may  be  acquired  by  descent,  will,  judgment,  or  decree 
may  be  held  two  years  after  its  acquisition  and  not  longer,  and  in  case 
of  minority  or  other  disability  such  time  as  the  court  may  decree.  [3d  Stat. 
L.  743.] 

Sec.  8.  [Directors,  etc.,  of  corporation  —  punishment  for  violations  of 
Act.]  That  any  director,  trustee,  oflScer,  or  agent  of  any  corporation  hold- 
ing any  interest  in  such  a  lease  who  shall,  on  behalf  of  such  corporation, 
act  in  the  purchase  of  any  interest  in  another  lease,  or  who  shall  knowingly 
act  on  behalf  of  such  corporation  in  the  sale  or  transfer  of  any  such  interest 
in  any  lease  held  by  such  corporation  to  any  corporation  or  individual  hold- 
ing any  interest  in  any  such  a  lease,  except  as  herein  provided,  shall  be 
guilty  of  a  felony  and  shall  be  subject  to  imprisonment  for  a  term  of  not 
exceeding  three  years  and  a  fine  of  not  exceeding  $1,000.     [38  Stat.  L.  743.] 

Sec.  8a.  [Restraint  of  trade  —  forfeiture  of  leases.]  If  any  of  the 
lands  or  deposits  leased  under  the  provisions  of  this  Act  shall  be  subleased, 
trusteed,  possessed,  or  controlled  by  any  device  permanently,  temporarily, 
directly,  indirectly,  tacitly,  or  in  any  manner  whatsoever,  so  that  they  form 
part  of  or  are  in  anywise  controlled  by  any  combination  in  the  form  of  an 
unlawful  trust,  with  consent  of  lessee,  or  form  the  subject  of  any  con- 
tract or  conspiracy  in  restraint  of  trade  in  the  mining  or  selling  of  coal, 
entered  into  by  the  lessee,  or  of  any  holding  of  such  lands  by  any  individual, 
partnership,  association,  corporation,  or  control,  in  excess  of  two  thousand 
five  hundred  and  sixty  acres  in  the  Territory  of  Alaska,  the  lease  thereof 
shall  be  forfeited  by  appropriate  court  proceedings.     \38  Stat.  L.  743.] 
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Sec.  9.  [Boyalties  —  terms  of  leases  —  net  profits.]  That  for  the 
privilege  of  mining  and  extracting  and  disposing  of  the  coal  in  the  lands 
covered  by  his  lease  the  lessee  shall  pay  to  the  United  States  such  royalties 
as  may  be  specified  in  the  lease,  which  shall  not  be  less  than  two  cents  per 
ton,  due  and  payable  at  the  end  of  each  month  succeeding  that  of  the  ship- 
ment of  the  coal  from  the  mine,  and  an  annual  rental,  payable  at  the  begin- 
ning of  each  year,  on  the  lands  covered  by  such  lease,  at  the  rate  of  twenty- 
five  cents  per  acre  for  the  first  year  thereafter,  fifty  cents  per  acre  for  the 
second,  third,  fourth,  and  fifth  years,  and  $1  per  acre  for  each  and  every 
year  thereafter  during  the  continuance  of  the  lease,  except  that  such  rental 
for  any  year  shall  be  credited  against  the  royalties  as  they  accrue  for  that 
year.  Leases  may  be  for  periods  of  not  more  than  fifty  years  each,  subject 
to  renewal,  on  such  terms  and  conditions  as  may  be  authorized  by  law  at 
the  time  of  such  renewal.  All  net  profits  from  operation  of  Government 
mines,  and  all  royalties  and  rentals  under  leases  as  herein  provided,  shall 
be  deposited  in  the  Treasury  of  the  United  States  in  a  separate  and  distinct 
fund  to  be  applied  to  the  reimbursement  of  the  Government  of  the  United 
States  on  account  of  any  expenditures  made  in  the  construction  of  railroads 
in  Alaska,  and  the  excess  shall  be  deposited  in  the  fund  known  as  The 
Alaska  Fund,  established  by  the  Act  of  Congress  of  January  twenty- 
seventh,  nineteen  hundred  and  five,  to  be  expended  as  provided  in  said 
last-mentioned  Act.      [38  Stat.  L.  744.] 

The  Act  of  Jan.  27,  1905,  mentioned  in  this  section,  is  given,  with  amendments 
thereto,  supra,  p.  279. 

Sec.  10.  [Limited  licenses.]  That  in  order  to  provide  for  the  supply 
of  strictly  local  and  domestic  needs  for  fuel  the  Secretary  of  the  Interior 
may,  under  such  rules  and  regulations  as  he  may  prescribe  in  advance,  issue 
to  any  applicant  qualified  under  section  three  of  this  Act  a  limited  license 
or  permit  granting  the  right  to  prospect  for,  mine,  and  dispose  of  coal 
belonging  to  the  United  States  on  specified  tracts  not  to  exceed  ten  acres 
to  any  one  person  or  association  of  persons  in  any  one  coal  field  for  a  period 
of  not  exceeding  ten  years,  on  such  conditions  not  inconsistent  with  this 
Act  as  in  his  opinion  will  safeguard  the  public  interest,  without  payment 
of  royalty  for  the  coal  mined  or  for  the  land  occupied:  Provided,  That 
the  acquisition  of  [or]  holding  of  a  lease  under  the  preceding  sections  of 
this  Act  shall  be  no  bar  to  the  acquisition,  holding,  or  operating  under  the 
limited  license  in  this  section  permitted.  And  the  holding  of  such  a  license 
shall  be  no  bar  to  the  acquisition  or  holding  of  such  a  lease  or  interest 
therein.      [38  Stat.  L.  744.] 

Sec.  11.  [Reservations  in  leases  —  easements.]  That  any  lease,  entry, 
location,  occupation,  or  use  permitted  under  this  Act  shall  reserve  to  the 
Government  of  the  United  States  the  right  to  grant  or  use  such  easements 
in,  over,  through,  or  upon  the  land  leased,  entered,  located,  occupied,  or 
used  as  may  be  necessary  or  appropriate  to  the  working  of  the  same  or 
other  coal  lands  by  or  under  authority  of  the  Government  and  for  other 
purposes:  Provided,  That  said  Secretary,  in  his  discretion,  in  making 
any  lease  under  this  Act,  may  reserve  to  the  United  States  the  right  to 
lease,  sell,  or  otherwise  dispose  of  the  surface  of  the  lands  embraced  within 
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such  lease  under  existing  law  or  laws  hereafter  enacted  in  so  far  as  said 
surface  is  not  necessary  for  use  by  the  lessee  in  extracting  and  removing  the 
deposits  of  coal  therein.  If  such  reservation  is  made,  it  shall  be  so  deter- 
mined before  the  offering  of  such  lease. 

That  the  said  Secretary  during  the  life  of  the  lease  is  authorized  to  issue 
such  permits  for  easements  herein  provided  to  be  reserved,  and  to  permit 
the  use  of  such  other  public  lands  in  the  Territory  of  Alaska  as  may  be 
necessary  for  the  construction  and  maintenance  of  coal  washeries  or  other 
works  incident  to  the  mining  or  treatment  of  coal,  which  lands  may  be 
occupied  and  used  jointly  or  severally  by  lessees  or  permittees,  as  may  be 
determined  by  said  Secretary.     [38  Stat.  L.  744.] 

Sec.  12.  [ABsignments,  etc.,  of  leases.]  That  no  lease  issued  under 
authority  of  this  Act  shall  be  assigned  or  sublet  except  with  the  consent  of 
the  Secretary  of  the  Interior.  Each  lease  shall  contain  provisions  for  the 
purpose  of  insuring  the  exercise  of  reasonable  diligence,  skill,  and  care  in 
the  operation  of  said  property,  and  for  the  safety  and  welfare  of  the 
miners  and  for  the  prevention  of  undue  waste,  including  a  restriction  of 
the  workday  to  not  exceeding  eight  hours  in  any  one  day  for  underground 
workers  except  in  cases  of  emergency ;  provisions  securing  the  workers  com- 
plete freedom  of  purchase,  requiring  the  payment  of  wages  at  least  twice 
a  month  in  lawful  money  of  the  United  States,  and  providing  proper  rules 
and  regulations  to  secure  fair  and  just  weighing  or  measurement  of  the 
coal  mined  by  each  miner,  and  such  other  provisions  as  are  needed  for  the 
protection  of  the  interests  of  the  United  States,  for  the  prevention  of 
monopoly,  and  for  the  safeguarding  of  the  public  welfare.  [38  Stat. 
L.  744.] 

Sec.  13.  [Adverse  claims.]  That  the  possession  of  any  lessee  of  the 
land  or  coal  deposits  leased  under  this  act  for  all  purposes  involving  adverse 
claims  to  the  leased  property  shall  be  deemed  the  possession  of  the  United 
States,  and  for  such  purposes  the  lessee  shall  occupy  the  same  relation  to 
the  property  leased  as  if  operated  directly  by  the  United  States.  [38  Stat. 
L.  745.] 

Sec.  14.  [Breach  of  terms  of  lease  —  forfeiture.]  That  any  such  lease 
may  be  forfeited  and  canceled  by  appropriate  proceeding  in  a  court  of  com- 
petent jurisdiction  whenever  the  lessee  fails  to  comply  with  any  provision 
of  the  lease  or  of  general  regulations  promulgated  under  this  Act ;  and  the 
lease  may  provide  for  the  enforcement  of  other  appropriate  remedies  for 
breach  of  specified  conditions  thereof.      [38  Stat.  L.  745.] 

Sec.  15.  [Scope  of  Act  —  pending  proceedings  —  no  lease  of  lands 
adversely  claimed.]  That  on  and  after  the  approval  of  this  Act  no  lands 
in  Alaska  containing  deposits  of  coal  withdrawn  from  entry  or  sale  shall 
be  disposed  of  or  acquired  in  any  manner  except  as  provided  in  this  Act : 
Provided,  That  the  passage  of  this  Act  shall  not  affect  any  proceeding  now 
pending  in  the  Department  of  the  Interior,  and  any  such  proceeding  may 
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be  carried  to  a  final  determination  in  said  department  notwithstanding:  the 
passage  hereof :  Provided,  further.  That  no  lease  shall  be  made,  under  the 
provisions  hereof,  of  any  land,  a  claim  for  which  is  pending  in  the  Depart- 
ment of  the  Interior  at  the  date  of  the  passage  of  this  Act,  until  and  unless 
such  claim  is  finally  disposed  of  by  the  department  adversely  to  the 
claimant.      [38  Stat,  L.  745.] 

Sec.  16.  [Statements,  etc.,  under  oath  —  false  oaths.]  That  all  state- 
ments, representations,  or  reports  required,  unless  otherwise  specified,  by 
the  Secretary  of  the  Interior  under  this  Act  shall  be  upon  oath  and  in  such 
form  and  upon  such  blanks  as  the  Secretary  of  the  Interior  may  require, 
and  any  person  making  false  oath,  representation,  or  report  shall  be  subject 
to  punishment  as  for  perjury.     [3d  Stat.  L.  745.] 

Sec.  17.  [Authority  of  Secretary  of  Interior.]  That  the  Secretary  of 
the  Interior  is  authorized  to  prescribe  the  necessary  and  proper  rules  and 
regulations  and  to  do  any  and  all  things  necessary  to  carry  out  and  accom- 
plish the  purposes  of  this  Act.      [38  Stat.  L.  745.] 

Sec.  18.  [Bepeal  of  conflicting  Acts.]  That  all  Acts  and  parts  of  Acts 
in  conflict  herewith  are  hereby  repealed.      [38  Stat,  L,  745.] 


IV.    PUBLIC  LANDS. 

Sec.  8.  [BKissionary  stations.]  •  •  •  That  the  land  not  exceeding 
six  himdred  and  forty  acres  at  any  station  now  occupied  as  missionary 
stations  among  the  Indian  tribes  in  said  section,  with  the  improvements 
thereon  erected  by  or  for  such  societies,  shall  be  continued  in  the  occupancy 
of  the  several  religious  societies  to  which  said  missionary  stations  respec- 
tively belong  until  action  by  Congress.     [23  Stat.  L.  26.] 

This  is  a  part  of  section  S  of  an  Act  of  May  17,  1884.  ch.  53,  entitled  "An  Act  pro- 
vidin/2f  a  civil  government  for  Alaska."  The  remainder  of  this  Act  has  long  been  super- 
seded by  subsequent  Acts  passed  for  the  same  purpose. 

See  the  Act  of  March  3,  1891,  ch.  561,  S  14,  infra,  p.  318,  and  the  Act  of  June  6, 
1900,  ch.  786,  §  27,  infra,  p.  324. 


Sec.  11.  [Town  sites,  how  entered.]  That  until  otheirwise  ordered  by 
Congress  lands  in  Alaska  may  be  entered  for  town-site  purposes,  for  the 
several  use  and  benefit  of  the  occupants  of  such  town  sites,  by  such  trustee 
or  trustees  as  may  be  named  by  the  Secretary  of  the  Interior  for  that  pur- 
pose, such  entries  to  be  made  under  the  provisions  of  section  twenty-three 
hundred  and  eighty-seven  of  the  Revised  Statutes  as  near  as  may  be ; 

And  when  such  entries  shall  have  been  made  the  Secretary  of  the  Interior 
shall  provide  by  regulation  for  the  proper  execution  of  the  trust  in  favor 
of  the  inhabitants  of  the  town  site,  including  tlie  sui^vey  of  tlie  land  into 
lots,  according  to  the  spirit  and  intent  of  said  section  twenty-three  hundred 
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and  eighty-seven  of  the  Bevised  Statutes,  whereby  the  same  results  would 
be  reached  as  though  the  entry  had  been  made  by  a  county  judge  and  the 
disposal  of  the  lots  in  such  town  site  and  the  proceeds  of  the  sale  thereof 
had  been  prescribed  by  the  legislatiye  authority  of  a  State  or  Territory : 

Provided,  That  no  more  than  six  hundred  and  forty  acres  shall  be 
embraced  in  one  townsite  entry.     [26  Stat.  L.  1099.] 

This  section  11,  and  the  following  sections  12,  13,  14,  and  15,  are  from  the  Act  of 
March  3,  1891,  ch.  661,  entitled  "An  Act  to  repeal  timber  culture  laws  and  for  other 
purposes." 


Acquiaition  of  town  site  title. —  Under 
this  and  the  three  following  sections  the 
legal  title  to  town  lotp  can  only  be  ac- 
quired from  the  town  site  trustee.  Mc- 
Grath  v.  Valentine,  (1909)  167  Fed.  473. 

Conclusiveness  of  trustee's  decision. — 
Under  this  section  and  regulations  pro- 
mulgated .thereunder  providing  for  the 
disposition  of  town  site  lota  in  Alaska, 
and  authorizing  the  trial  of  conflicting 
claims  before  the  trustee  on  notice  with  an 
appeal  to  the  Commissioner  of  the  General 
Land  Office,  and  from  his  decision  to  the 
Secretary  of  the  Interior,  the  decision  of 
the  trustee  is  final,  in  the  absence  of 
fraud,  accident,  or  mistake,  with  reference 
to  all  questions  of  fact  arising  in  such  pro- 
ceeding, except  as  the  same  may  be  re- 
versed by  the  Commissioner  of  the  General 
Land  Office  or  the  Secretary  of  the  Inte- 
rior. Miller  r.  Margerie,  (1907)  149  Fed. 
694.  See  also  McGrath  v.  Valentine, 
(1909)   167  Fed.  473. 

Sight  of  locators  within  town  site. — 
The  right  of  locators  within  an  alleged 
town  site,  not  shown  to  have  been  entered 
for  that  purpose,  is  at  most  a  mere  pos- 
sessory right  with  the  privilege  of  regularly 
entering  the  town  site  in  the  future,  if 
the  citizens  so  desire,  and  is  insufficient 
on  which  to  base  a  suit  to  remove  a  cloud 
on  title.  Ripinsky  v.  Hinchman,  (1910) 
181  Fed.  786. 

Abandonment  of  possession. —  In  Gor- 
don V.  Ross-Higgins  Co.,  (1908)  162  Fed. 
637,  it  appeared  that  the  plaintiff  staked 


out  a  lot  in  the  mining  camp  of  Fairbanks, 
Alaska,  and  built  a  log  cabin  thereon  in 
which  he  resided  for  some  three  months, 
and  then  left  and  did  not  return  for  three 
years.  He  left  some  tools,  a  stove,  etc., 
in  the  cabin,  and  asked  two  different  per- 
sons to  look  after  the  property  for  him, 
but  neither  of  them  took  possession  of  or 
occupied  the  same.  No  steps  had  been 
taken  to  locate  a  town  site  at  Fairbanks, 
and  there  was  no  law  under  which  titles 
were  recorded,  but  books  were  kept  for 
the  benefit  of  settlers  in  which  locations 
were  recorded,  and  plaintiff*s  was  recorded 
therein.  About  a  year  after  he  left,  other 
persons  located  the  lot  and  went  into  pos- 
session, which  was  continuous  thereafter; 
their  rights  having  been  subsequently  ac- 
quired in  good  faith  by  defendants,  who 
with  their  grantors  had  made  valuable 
improvements  on  the  property.  It  was 
held  that  plaintiff's  acts  amounted  to  an 
abandonment  of  the  lot,  and  that  he  wa^ 
not  an  occupant  or  in  possession  and  had 
no  right  therein  which  could  ripen  into  a 
title  under  the  town  site  law  at  the 
time  of  its  location  by  defendants*  prede- 
cessor in  interest,  or  which  would  support 
an  action  to  recover  the  property  from 
them. 

Judicial  notice.— This  section  extends  the 
town  site  law  to  Alaska  and  the  court 
will  take  notice  of  it  in  an  action  to  quiet 
title  brouglit  by  one  in  possession  of  a 
lot  on  public  lands  in  Alaska.  Foae  v. 
Dam,  (1901)   1  Alaska  346. 


Sec.  12.  [Purchases  for  trade  or  manufacture.]  That  any  citizen  of  the 
United  States  twenty -one  years  of  age,  and  any  association  of  such  citizens, 
and  any  corporation  incorporated  under  the  laws  of  the  United  States,  or 
of  any  State  or  Territory  of  the  United  States  now  authorized  by  law  to 
hold  lands  in  the  Territories  now  or  hereafter  in  possession  of  and  occupy- 
ing public  lands  in  Alaska  for  the  purpose  of  trade  or  manufactures,  may 
purchase  not  exceeding  one  hundred  and  sixty  acres  to  be  taken  as  near  as 
practicable  in  a  square  form,  of  such  land  at  two  dollars  and  fifty  cents 
per  acre : 

Provided,  That  in  case  more  than  one  person,  association  or  corporation 
shall  claim  the  same  tract  of  land  the  person,  association  or  corporation 
having  the  prior  claim  by  reason  of  possession  and  continued  occupation 
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shall  be  entitled  to  purchase  the  same ;  but  the  entry  of  no  person,  associa- 
tion, or  corporation  shall  include  improvements  made  by  or  in  possession 
of  another  prior  to  the  passage  of  this  act.    [26  Siat  L.  1100.] 

This  and  the  followinpf  section  are  in  effect  superseded  by  the  Act  of  May  14,  1898, 
ch.  299,  {  10,  infra,  p.  320. 

Prior  possession  as  entitling  one  to  pos-  code,  either  by  ejectment  or  suit  to  quiet 

sessory  action. —  Possession  based  upon  a  title,  as  the  fact  of  possession  or  want  of 

claim. of  use  for  purposes  of  trad^  and  it  determines.     Foss   v.  Dam,    (1901)    1 

residence  is  founded  upon  sufficient  title  Alaska  346. 
to  maintain  a  possessory  action  under  the 

Seo.  13.  [Surveys  —  making — payment.]  That  it  shall  be  the  duty 
of  any  person,  association,  or  corporation  entitled  to  purchase  land  under 
this  act  to  make  an  application  to  the  United  States  marshal,  ex  officio 
surveyor-general  of  Alaska,  for  an  estimate  of  the  cost  of  making  a  survey 
of  the  lands  occupied  by  such  person,  association,  or  corporation,  and  the 
cost  of  the  clerical  work  necessary  to  be  done  in  the  office  of  the  said  United 
States  marshal,  ex  officio  surveyor-general;  and  on  the  receipt  of  such 
estimate  from  the  United  States  marshal,  ex  officio  surveyor-general,  the 
said  person,  association,  or  corporation  shall  deposit  the  amount  in  a  United 
States  depository,  as  is  required  by  section  numbered  twenty-four  hundred 
and  one,  Revised  Statutes,  relating  to  deposits  for  surveys. 

That  on  the  receipt  by  the  United  States  marshal,  ex  officio  surveyor- 
general,  of  the  said  certificates  of  deposit,  he  shall  employ  a  competent  per- 
son to  make  such  survey,  under  such  rules  and  regulations  as  may  be 
adopted  by  the  Secretary  of  the  Interior,  who  shall  make  his  return  of  his 
field  notes  and  maps  to  the  office  of  the  said  United  States  marshal,  ex  officio 
s.urveyor-general ;  and  the  said  United  States  marshal,  ex  officio  surveyor- 
general,  shall  cause  the  said  field  notes  and  plats  of  such  survey  to  be 
examined,  and,  if  correct,  approve  the  same,  and  shall  transmit  certified 
copies  of  such  maps  and  plats  to  the  office  of  the  Commissioner  of  the  Gten- 
eral  Land  Office. 

That  when  the  said  field  notes  and  plats  of  said  survey  shall  have  been 
approved  by  the  said  Commissioner  of  the  General  Land  Office,  he  shall 
notify  such  person,  association,  or  corporation,  who  shall  then,  within  six 
months  after  such  notice,  pay  to  the  said  United  States  marshal,  ex  officio 
surveyor-general,  for  such  land,  and  patent  shall  issue  for  the  same. 
[26  Stat.  L.  1100,] 

See  the  note  to  the  preceding  section  12  of  this  Act. 

As  originally  enacted  the  Act  of  May  17,  1884,  ch.  63,  §  8,  23  Stat'L.  26,  stated  that 
the  marshal  provided  for  by  that  Act  sliould  be  ex  officio  surveyor -general  of  the  district. 
This  provision  was  stricken  out  by  an  Act  of  July  24,  1897,  ch.  14,  §  1,  30  Stat.  L.  215; 
section  2  of  which  Act,  given  aujtra,  p.  319,  provided  for  the  appointment  of  a  surveyor- 
general. 

Seo.  14.  [What  lands  reserved  from  entry.]  That  none  of  the  pro- 
visions of  the  last  two  preceding  sections  of  this  act  shall  be  so  construed 
as  to  warrant  the  sale  of  any  lands  belonging  to  the  United  States  which 
shall  contain  coal  or  the  precious  metals,  or  any  town  site,  or  which  shall 
be  occupied  by  the  United  States  for  public  purposes,  or  which  shall  be 
reserved- for  such  purposes,  or  to  which  the  natives  of  Alaska  have  prior 
rights  by  virtue  of  actual  occupation,  or  which  shall  be  selected  by  the 
United  States  Commissioner  of  Fish  and  Fisheries  on  the  island  of  Kadiak 
and  Afognak  for  the  purpose  of  establishing  fish-culture  stations. 
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And  all  tracts  of  land  not  exceeding  six  hundred  and  forty  acres  in  any 
one  tract  now  occupied  as  missionary  stations  in  said  district  of  Alaska  are 
hereby  excepted  from  the  operation  of  the  last  three  preceding  sections  of 
this  act. 

No  portion  of  the  islands  of  the  Pribyloy  Group  or  the  Seal  Islands  of 
Alaska  shall  be  subject  to  sale  under  this  act ; 

And  the  United  States  reserves,  and  there  shall  be  reserved  in  all  patents 
issued  under  the  provisions  of  the  last  two  preceding  sections  the  right  of 
the  United  States  to  regulate  the  taking  of  salmon  and  to  do  all  things 
necessary  to  protect  and  prevent  the  destruction  of  salmon  in  all  the  waters 
of  the  lands  granted  frequented  by  salmon.     [26  Stat.  L,  1100.] 

.    See  the  note  to  section  12  of  this  Act. 

So  far  as  this  section  refers  to  the  "district"  of  Alaska,  it  is  superseded  by  the 
organization  thereof  as  a  territory,  by  the  Act  of  Aug.  24,  1912,  ch.  387,  supra,  p.  250. 


Effect  of  reservation  by  government  of 
fish  culture  station. —  Any  rights  acquired 
under  sections  12  and  13  of  this  Act,  by 
settlement  upon  and  survey  of  public  lands 
in  Alaska,  is  terminated  by  the  procla- 
mation of  the  President  that  the  land  in 
question  is  reserved  for  the  purpose  of 
establishing  a  fish  culture  station,  in  ac- 
cordance with  the  declaration  of  this  sec- 
tion that  the  provisions  of  the  last  two 
preceding  sections  shall  not  be  so  construed 
as  to  warrant  the  sale  of  any  lands  belong- 
ing to  the  United  States  which  shall  be 
reserved  for  public  purposes  or  selected 


for  fish  culture  stations.  Russian-Ameri- 
can Packing  Co.  V.  U  S.,  (1905)  199 
U.  S.  570,  26  S.  Ct.  157,  50  U.  S.  (L.  ed.) 
314. 

The  value  of  improvements  made  on 
public  lands  in  Alaska  by  a  mere  tres- 
passer, occupying  the  land  without  a 
shadow  of  title,  cannot  be  recovered  from 
the  United  States  upon  the  selection  of 
the  land  in  question  by  the  government, 
in  accordance  with  this  section,  for  a  fish 
culture  station.  Russian- American  Pack- 
ing Co.  V.  U.  S.,  (1905)  199  U.  S.  570, 
26  S.  Ct.  157,  50  U.  S.  (L.  ed.)  314. 


Sec.  15.  [Annette  Islands  reserved  for  natives.]  That  until  otherwise 
provided  by  law  the  body  of  lands  known  as  Annette  Islands,  situated  in 
Alexander  Archipelago  in  Southeastern  Alaska,  on  the  north  side  of  Dixon's 
entrance,  be,  and  the  same  is  hereby,  set  apart  as  a  reservation  for  the  use 
of  the  Metlakahtla  Indians,  and  those  people  known  as  Metlakahtlans  who 
have  recently  emigrated  from  British  Columbia  to  Alaska,  and  such  other 
Alaskan  natives  as  may  join  them,  to  be  held  and  used  by  them  in  common, 
under  such  rules  and  regulations,  and  subject  to  such  restrictions,  as  may 
be  prescribed  from  time  to  time  by  the  Secretary  of  the  Interior,  [26  Stai. 
L.  1101.] 

See  the  note  to  section  12  of  this  Act. 


An  Act  To  amend  section  eight  of  the  Act  entitled  ''An  Act  providing 
a  civil  government  for  Alaska, ' '  approved  May  seventeenth,  eighteen 
hundred  and  eighty-four,  to  create  the  office  of  surveyor-general  for 
Alaska^  and  for  other  purposes. 

[Act  of  July  24,  1897,  ch.  14,  30  Stat.  L.  215.] 

Sec.  2.  [Surveyor-general.]  That  there  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  a  surveyor- 
general  for  the  District  of  Alaska,  embracing  one  surveying  district. 
[30  Stat.  L.  215.] 

Section  1  of  this  Act  constituted  an  amendment  to  the  Act  of  May  17,  1884,  ch.  63, 
I  8,  23  Stat.  L.  26,  which  was  superseded  by  the  various  subsequent  acts  providing  for 
the  civil  government  of  Alaska. 
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Section  4  of  this  Act  created  two  land  districts  in  Alaska.  It  was  superseded  by 
the  Act  of  May  14,  1898,  ch.  299,  f  12,  infra,  p.  323. 

So  much  of  the  text  as  refers  to  Alaska  as  a  "district"  was  superseded  by  the 
organization  thereof  as  a  territory  by  the  Act  of  Aug.  24,  1912,  ch.  387,  »upra,  p.  250. 

Sec.  3.  [Salary.]  That  the  surveyor-general  of  Alaska  shall  receive  a 
salary  at  the  rate  of  two  thousand  dollars  per  annum.    [30  Stat,  L.  215.] 

See  the  note  to  section  2  of  this  Act. 

By  the  Lejfislative,  Executive  and  Judicial  Appropriation  Act  of  March  4,  1915, 
ch.  141,  S  1,  38  Stat.  L.  1034,  there  was  appropriated  $4,000  for  the  salary  of  the 
surreyor-general  of  Alaska. 


Sec.  10.  [Purchases  for  trade  or  manufacture,  etc.,  reserved  lands  — 
adverse  claims  —  procedure.]  That  any  citizen  of  the  United  States 
twenty-one  years  of  age,  or  any  association  of  such  citizens,  or  any  corpora- 
tion incorporated  under  the  laws  of  the  United  States  or  of  any  State  or 
Territory  now  authorized  by  law  to  hold  lands  in  the  Territories,  hereafter 
in  the  possession  of  and  occupying  public  lands  in  the  District  of  Alaska 
in  good  faith  for  the  purposes  of  trade,  manufacture,  or  other  productive 
industry,  may  each  purchase  one  claim  only  not  exceeding  eighty  acres  of 
such  land  for  any  one  person,  association,  or  corporation,  at  two  dollars 
and  fifty  cents  per  acre,  upon  submission  of  proof  that  said  area  embraces 
improvements  of  the  claimant  and  is  needed  in  the  prosecution  of  such 
trade,  manufacture,  or  other  productive  industry,  such  tract  of  land  not 
to  include  mineral  or  coal  lands,  and  ingress  and  egress  shall  be  reserved 
to  the  public  on  the  waters  of  all  streams,  whether  navigable  or  otherwise : 

Provided,  That  no  entry  shall  be  allowed  under  this  Act  on  lands  abutting 
on  navigable  water  of  more  than  eighty  rods : 

Provided  further,  That  there  shall  be  reserved  by  the  United  States  a 
space  of  eighty  rods  in  width  between  tracts  sold  or  entered  under  the  pro- 
visions of  this  Act  on  lands  abutting  on  any  navigable  stream,  inlet,  gulf, 
bay,  or  seashore, 

and  that  the  Secretary  of  the  Interior  may  grant  the  use  of  such  reserved 
lands  abutting  on  the  water  front  to  any  citizen  or  association  of  citizens, 
or  to  any  corporation  incorporated  under  the  laws  of  the  United  States  or 
under  the  laws  of  any  State  or  Territory,  for  landings,  and  wharves,  with 
the  provision  that  the  public  shall  have  access  to  and  proper  use  of  such 
wharves,  and  landings,  at  reasonable  rates  of  toll  to  be  prescribed  by  said 
Secretary, 

and  a  roadway  sixty  feet  in  width,  parallel  to  the  shore  line  as  near  as 
may  be  practicable,  shall  be  reserved  for  the  use  of  the  public  as  a  highway: 

Provided  further,  That  in  case  more  than  one  person,  association,  or  cor- 
poration shall  claim  the  same  tract  of  land,  the  person,  association,  or 
corporation  having  the  prior  claim,  by  reason  of  actual  possession  and  con- 
tinued occupation  in  good  faith,  shall  be  entitled  to  purchase  the  same,  but 
where  several  persons  are  or  may  be  so  possessed  of  parts  of  the  tract 
applied  for  the  same  shall  be  awarded  to  them  according  to  their  respective 
interests : 

Provided  further.  That  all  claims  substantially  square  in  form  and  law- 
fully initiated,  prior  to  January  twenty-first,  eighteen  hundred  and  ninety- 
eight,  by  survey  or  otherwise,  under  sections  twelve  and  thirteen  of  the 
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Act  approved  March  third,  eighteen  hundred  and  ninety-one  (Twenty- 
sixth  Statutes  at  Large,  Chapter  five  hundred  and  sixty-one),  may  be  per- 
fected and  patented  upon  compliance  with  the  provisions  of  said  Act,  but 
subject  to  the  requirements  and  provisions  of  this  Act,  except  as  to  area, 
but  in  no  case  shall  such  entry  extend  along  the  water  front  for  more  than 
one  hundred  and  sixty  rods: 

And  provided  further,  That  the  Secretary  of  the  Interior  shall  reserve 
for  the  use  of  the  natives  of  Alaska  suitable  tracts  of  land  along  the  water 
front  of  any  stream,  inlet,  bay,  or  sea  shore  for  landing  places  for  canoes 
and  other  craft  used  by  such  natives : 

Provided,  That  the  Annette,  Pribilof  Islands,  and  the  islands  leased  or 
occupied  for  the  propagation  of  foxes  be  excepted  from  the  operation  of 
this  Act. 

That  all  afSdavits,  testimony,  proofs  and  other  papers  provided  for  by 
this  Act  and  by  said  Act  of  March  third,  eighteen  hundred  and  ninety-one, 
or  by  any  departmental  or  Executive  regulation  thereunder,  by  depositions 
or  otherwise,  under  commission  from  the  register  and  receiver  of  the  land 
office,  which  may  have  been  or  may  hereafter  be  taken  and  sworn  to  any- 
where in  the  United  States,  before  any  court,  judge,  or  other  officer  author- 
ized by  law  to  administer  an  oath,  shall  be  admitted  in  evidence  as  if  taken 
before  the  register  and  receiver  of  the  proper  local  land  office. 

And  thereafter  such  proof,  together  with  a  certified  copy  of  the  field 
notes  and  plat  of  the  survey  of  the  claim,  shall  be  filed  in  the  office  of  the 
surveyor-general  of  the  District  of  Alaska,  and  if  such  survey  and  plat  shall 
be  approved  by  him,  certified  copies  thereof,  together  with  the  claimant's 
application  to  purchase,  shall  be  filed  in  the  United  States  land  office  in 
the  land  district  in  which  the  claim  is  situated,  whereupon,  at  the  expense 
of  the  claimant,  the  register  of  such  land  office  shall  cause  notice  of  such 
application  to  be  published  for  at  least  sixty  days  in  a  newspaper  of  gen- 
eral circulation  published  nearest  the  claim  within  the  District  of  Alaska, 

and  the  applicant  shall  at  the  time  of  filing  such  field  notes,  plat,  and 
application  to  purchase  in  the  land  office,  as  aforesaid,  cause  a  copy  of  such 
plat,  together  with  the  application  to  purchase,  to  be  posted  upon  the  claim, 
and  such  plat  and  application  shall  be  kept  posted  in  a  conspicuous  place 
on  such  claim  continuously  for  at  least  sixty  days, 

and  during  such  period  of  posting  and  publication  or  within  thirty  days 
thereafter  any  person,  corporation,  or  association,  having  or  asserting  any 
adverse  interest  in,  or  claim  to,  the  tract  of  land  or  any  part  thereof  sought 
to  be  purchased,  may  file  in  the  land  office  where  such  application  is 
pending,  under  oath,  an  adverse  claim  setting  forth  the  nature  and  extent 
thereof,  and  such  adverse  claimant  shall,  within  sixty  days  after  the  filing 
of  such  adverse  claim,  begin  action  to  quiet  title  in  a  court  of  competent 
jurisdiction  within  the  District  of  Alaska,  and  thereafter  no  patent  shall 
issue  for  such  claim  until  the  final  adjudication  of  the  rights  of  the  parties, 
and  such  patent  shall  then  be  issued  in  conformity  with  the  final  decree 
of  the  court.    [30  Stat,  L.  413.] 

This  and  the  following  two  sections  are  from  an  Act  of  May  14,  1898,  ch.  209, 
entitled  "An  Act  extending  the  homestead  laws,  and  providing  a  right  of  way  for  rail- 
roads in  the  District  of  Alaska,  and  for  other  purposes."  Section  1  of  tliis  Act,  as 
•  amended  by  an  Act  of  March  3,  1903,  ch.  1002,  is  given  infra,  p.  325.  Sections  2  to  9 
inclusive  are  given  infra,  this  title,  under  the  subdivision  Railroads,  Wagon  Roads, 
Aerials  and  Tramways.  By  section  26  of  an  Act  of  June  6,  1900,  infra,  p.  300,  the 
1  F.  S.  A.— 21 
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Miller  r.  Blackitt,    (1891)    47  Fed.  547; 
Haltern  v.  Emmons,   (1890)   46  Fed.  452. 

Russian  grants  before  the  cession  have 
been  recogni?^.  Callsen  v,  Hope,  (1896) 
75  Fed.  758.  But  Russian  government 
property  became  the  property  of  the 
United  States.  Kinkead  r.  U.  S.,  (1893) 
150  U..S.  483,  14  S.  Ct.  172,  37  U.  S.  (L. 
ed.)    1152. 

By  this  provision  all  persons  in  peace- 
able possession  are  guaranteed  the  right 
ultimately  to  acquire  a  perfect  title. 
Young  t?.' Gtoldsteen,    (1899)    97  Fed.  303. 

The  only  titles  tbat  could  be  held  under 
this  section  were  those  arising  by  reason 
of  possession.  Malony  v.  Adsit,  (1899) 
175  U.  S.  281.  20  S.  Ct.  115,  44  U.  S. 
(L.  ed.)  163.  Littoral  rights  are  the  same 
as  in  ownership  of  fee.  Lewis  v.  John- 
son,   (1896)    76  Fed.  476. 

No  intention  on  the  part  of  Congress  to 
permit  rights  to  public  lands  in  Aljiska 
to  be  initiated  bv  a  settlement  made  after 
the  enactment  of  this  Act  can  be  gathered 
from  the  first  proviso  of  this  section,  es- 
pecially when  considered  with  the  last 
clause  of  the  section  that  "  nothing  con- 
tained in  this  Act  shall  be  construed  to 
put  in  force  in  said  district  the  general 
land  laws,"  and  with  the  provision  of 
section  12,  for  the  appointment  of  a  com- 


mission to  report  the  facts  to  enable  Gon- 
gre8A  to  determine  what  limitations  or 
conditions  should  be  imposed  when  the 
land  laws  should  be  extended  to  the  dis- 
trict. Russian-American  Packing  Co.  v. 
U.  S..  (1906)  199  U.  S.  570,  26  S.  Ct. 
157,  50  U.  S.   (L.  ed.)   314. 

Commissioners  fox  transfer  under  treaty 
of  cession  were  not  empowered  to  decide 
questions  of  ownership  or  title.  Kinkead 
V.  U.  S.,  (1893)  150  U.  S.  483,  14  S.  Ct. 
172,  37  U.  S.   (L.  Ed.)    1152. 

Foreign  Indians  have  no  right  to  go  on 
lands  under- this  section.  (1877)  18  Op. 
Atty.-Gen.  559. 

The  general  land  laws  were  not  appli- 
cable to  Alaska,  by  virtue  of  this  section, 
though  the  government  recognizes  and 
sanctions  the  actual  possession  and  use 
of  public  land  in  Alaska  by  any  Indian 
or  other  person.  Martin  v.  Burford, 
(1910)    181  Fed.  922. 

As  to  the  status  and  rights  of  Indians 
in  Alaska  general] v,  see  In  re  Carr,  (1875) 
3  Sawv.  316,  5  Fed.  Cas.  Xo.  2432;  Waters 
1'.  Campbell,  (1876)  4  Sawv.  121,  29  Fed. 
Cas.  No.  17,264;  U.  S.  v.  Seveloff,  (1872) 
2  Sawy.  311.  27  Fed.  Cas.  No.  16,252; 
In  re  Can-ah-couqua,  (1887)  29  Fed.  687; 
In  re  Sah  Quah,  (1886)  31  Fed.  327. 


Sec.  27.  [Indians  in  possession  —  missionary  stations.]  The  Indians 
or  persons  conducting  schools  or  missions  in  the  district  shall  not  be  dis- 
turbed in  the  possession  of  any  lands  now  actually  in  their  use  or  occupa- 
tion, and  the  land,  at  any  station  not  exceeding  six  hundred  and  forty  acres, 
now  occupied  as  missionary  stations  among  the  Indian  tribes  in  the  section, 
with  the  improvements  thereon  erected  by  or  for. such  societies,  shall  be 
continued  in  the  occupancy  of  the  several  religious  societies  to  which  the 
missionary  stations  respectively  belong,  and  the  Secretary  of  the  Interior 
is  hereby  directed  to  have  such  lands  surveyed  in  compact  form  as  nearly 
as  practicable  and  patents  issued  for  the  same  to  the  several  societies  to 
which  they  belong ;  but  nothing  contained  in  this  Act  shall  be  construed  to 
put  in  force  in  the  district  the  general  land  laws  of  the  United  States. 
[31  Stat.  L.  330,] 

This  is  from  the  Act  of  June  6,  1900,  ch.  786,  making  further  provisions  for  the 
civil  government  of  Alaska.    The  other  sections  of  this  Act  are  given  supra,  p.  260. 

So  far  as  the  text  designates  Alaska  as  a  "  district "  it  was  superseded  by  the  Act 
of  Aug.  24,  1912,  ch.  387,  supra,  p.  250,  which  reorganized  the  district  as  a  territory. 


[Sec.  I.]  [Land  districts  and  offices.l  *  *  *  That  on  and  after 
June  first,  nineteen  hundred  and  two,  the  number  of  land  offices  and  land 
districts  in  the  district  of  Alaska  is  hereby  reduced  to  one,  the  location  of 
which  shall  be  fixed  by  the  President.     [32  Stat.  L,  20.] 

The  above  provision  is  from  the  Urgent  Deficiencies  Appropriation  Act  of  Feb.  14, 
1902,  ch.  17. 

See  the  Act  of  May  14,  1898,  ch.  299,  §  12,  supra,  p.  323.  Additional  land  districts 
were  created  by  the  Act  of  March  2,  1907,  ch.  2537,  infra,  p.  328. 
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An  Act  To  amend  section  one  of  the  Act  of  Congress  approved  May  f  onr- 
teenth,  eighteen  hundred  and  ninety-eight,  entitled  *'An  Act  extend- 
ing the  homestead  laws  and  providing  for  a  right  of  way  for  rail- 
roads in  the  district  of  Alaska." 

[Act  of  March  3, 1903,  ch.  1002,  32  Stat  L.  1028.] 

[Homestead  laws  extended  to  Alaska  —  allotment  —  procedure.]  That 
all  the  provisions  of  the  homestead  laws  of  the  United  States  not  in  conflict 
with  the  provisions  of  this  Act^  and  all  rights  incident  thereto,  are  hereby 
extended  to  the  district  of  Alaska,  subject  to  such  regulations  as  may  be 
made  by  the  Secretary  of  the  Interior ; 

and  no  indemnity,  deficiency,  or  lieu  land  selections  pertaining  to  any 
land  grant  outside  of  the  district  of  Alaska  shall  be  made,  and  no  land  scrip 
or  land  warrant  of  any  kind  whatsoever  shall  be  located  within  or  exercised 
upon  any  lands  in  said  district  except  as  now  provided  by  law ; 

and  provided  further  that  no  more  than  one  hundred  and  sixty  acres 
shall  be  entered  in  any  single  body  by  such  scrip,  lieu  selection,  or  soldier's 
additional  homestead  right ; 

and  provided  further  that  no  location  of  scrip,  selection,  or  right  along 
any  navigable  or  other  waters  shall  be  made  within  the  distance  of  eighty 
rods  of  any  lands,  along  such  waters,  theretofore  located  by  means  of  any 
such  scrip  or  otherwise ; 

and  provided  further  that  no  commutation  privileges  shall  be  allowed  in 
excess  of  one  hundred  and  sixty  acres  included  in  any  homestead  entry 
under  the  provisions  hereof : 

Provided,  That  no  entry  shall  be  allowed  extending  more  than  one  hun- 
dred and  sixty  rods  along  the  shore  of  any  navigable  water,  and  along  such 
shore  a  space  of  at  least  eighty  rods  shall  be  reserved  from  entry  between 
all  such  claims  j  and  that  nothing  herein  contained  shall  be  so  construed  as 
to  authorize  entries  to  be  made  or  title  to  be  acquired  to  the  shore  of  any 
navigable  waters  within  said  district ; 

and  no  patent  shall  issue  hereunder  until  all  the  requirements  of  sections 
twenty-two  hundred  and  ninety-one,  twenty-two  hundred  and  ninety-two, 
and  twenty-three  hundred  and  five  of  the  Revised  Statutes  of  the  United 
States  have  been  fully  complied  with  as  to  residence,  improvements,  culti- 
vation, and  proof  except  as  to  commuted  lands  as  herein  provided : 

And  it  is  further  provided,  That  every  person  who  is  qualified  under 
existing  laws  to  make  homestead  entry  of  the  public  lands  of  the  United 
States  who  has  settled  upon  or  who  shall  hereafter  settle  upon  any  of  the 
public  lands  of  the  United  States  situated  in  the  district  of  Alaska,  whether 
surveyed  or  unsurveyed,  with  the  intention  of  claiming  the  same  under  the 
homestead  laws,  shall,  subject  to  the  provisions  and  limitations  hereof,  be 
entitled  to  enter  three  hundred  and  twenty  acres  or  a  less  quantity  of 
unappropriated  public  land  in  said  district  of  Alaska. 

If  any  of  the  land  so  settled  upon,  or  to  be  settled  upon,  is  unsurveyed, 
then  the  land  settled  upon,  or  to  be  settled  upon,  must  be  located  in  a  rec- 
tangular form,  not  more  than  one  mile  in  length,  and  located  by  north  and 
south  lines  run  according  to  the  true  meridian;  that  the  location  so  made 
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shall  be  marked  upon  the  ground  by  permanent  monuments  at  each  of  the 
four  corners  of  the  said  location,  so  that  the  boundaries  of  the  same  may  be 
readily  and  easily  traced ; 

that  the  record  of  said  location  shall,  within  ninety  days  from  the  date 
of  settlement,  be  filed  for  record  in  the  recording  district  in  which  the  land 
is  situated.  Said  record  shall  contain  the  name  of  the  settler,  the  date  of 
the  settlement,  and  such  a  description  of  the  land  settled  upon,  by  reference 
to  some  natural  object  or  permanent  monument,  as  will  identify  the  same ; 

and,  if  after  the  expiration  of  the  said  period  of  five  years  or  at  such 
date  as  the  settler  may  desire  to  commute  the  public  surveys  of  the  United 
States  have  not  been  extended  over  the  land  located,  a  patent  shall  never- 
theless issue  for  the  land  included  within  the  boundaries  of  said  location 
as  thus  recorded,  upon  proof  to  be  submitted  to  the  register  and  receiver  of 
the  proper  land  office,  upon  proof  that  he  is  a  citizen  of  the  United  States, 
and  upon  the  further  proof  required  by  section  twenty-two  hundred  and 
ninety-one  of  the  Revised  Statutes  of  the  United  States  as  heretofore  and 
herein  amended,  and  under  the  procedure  in  the  obtaining  of  patents  to 
the  unsurveyed  lands  of  the  United  States,  as  provided  for  by  section  ten 
of  the  Act  hereby  amended,  and  under  such  rules  and  regulations  as  shall 
be  prescribed  by  the  Secretary  of  the  Interior  as  hereinbefore  provided, 
without  the  payment  of  any  purchase  price  or  other  charges,  except  tne 
ordinary  office  fees  and  commissions  of  the  register  and  receiver  except  one 
dollar  and  tventy-five  cents  per  acre  on  land  commuted : 
•  And  provided  always,  That  no  title  shall  be  obtained  hereunder  to  any 
of  the  mineral  or  coal  lands  of  the  district  of  Alaska : 

And  it  is  further  provided.  That  the  right  of  any  homestead  settler  to 
transfer  any  portion  of  the  land  so  settled  upon,  as  provided  by  section 
twenty-two  hundred  and  eighty-eight  of  the  Revised  Statutes  of  the  United 
States,  shall  be  restricted  and  limited  within  the  district  of  Alaska  as 
follows:  For  church,  cemetery,  or  school  purposes  to  five  acres,  and  for 
the  right  of  railroads  across  such  homestead  to  one  hundred  feet  in  width 
on  either  side  of  the  center  line  of  said  railroad ;  and  all  contracts  by  the 
settler  made  before  his  receipt  of  patent  from  the  Government,  for  the  con- 
veyance of  the  land  homesteaded  by  him  or  her,  except  as  herein  provided, 
shall  be  held  null  and  void.     [32  Stat,  L.  1028.] 

m 

The  Act  of  May  14,  1898,  ch.  299,  ft  1,  mentioned  in  the  title  of  tJiie  foregoing  Act 
waa  as  follows:  ,  « 

LSec.  1.]  That  the  homestead  land  laws  of  the  United  States  and  the  rights  incident 
thereto,  including  the  right  to  enter  surveyed  or  unsurveyed  lands  under  provisions  of 
law  relating  to  the  acquisition  of  title  through  soldiers'  additional  homestead  rights,  are 
hereby  extended  to  the  District  of  Alaska,  subject  to  such  regulations  as  may  be  made 
by  the  Secretary  of  the  Interior; 

and  no  indemnity,  deficiency,  or  lieu  lands  pertaining  to  any  land  grant  whatsoever 
originating  outside  of  said  District  of  Alaska  shall  be  located  within  or  taken  from 
lands  in  said  District: 

Provided,  That  no  entry  shall  be  allowed  extending  more  than  eighty  rods  along  the 
shore  of  any  navigable  water, 

and  along  such  shore  a  space  of  at  least  eighty  rods  shall  be  reserved  from  entry 
between  all  such  claims,  and  that  nothing  herein  contained  shall  be  so  construed  as  to 
authorize  entries  to  be  .made,  or  title  to  be  acquired,  to  the  shore  of  any  navigable 
waters  within  said  District: 

And  it  is  further  provided.  That  no  homestead  shall  exceed  eighty  acres  in  extent. 
[30  Stat.  L.  kO'JA 
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For  B.  S.  sees.  2288,  2201,  2202,  and  2305,  mentioned  in  the  text,  see  the  title  Publio 
Lands. 

Section  10  of  the  Act  of  May  14,  1808,  ch.  290,  mentioned  in  the  text  is  given  supra, 
p.  320. 


''The  intention  of  the  amendment  was 
to  increase  the  quantity  of  land  which 
might  he  taken  as  a  homestead  in  Alaska, 
to  subject  unsiureyed  lands  to  homestead 
settlement  and  patent,  and  to  require  that 
the  boundaries  of  a  homestead  claim  be 
plainly  marked  on  the  groimd.  That  was 
substantially  all  that  was  accomplished 
by  the  amendment.  There  is  no  ground 
for  the  contention  that  by  virtue  of  the 
provision  requiring  a  homestead  settler 
to  furnish  proof  under  the  procedure  for 
obtaining  patents  to  surveyed  lands  of 
the  United  States  as  provided  for  by  sec- 
tion 10  of  the  Act  of  May  14,  1808  (see 
p.  320)  one  who  has  a  mining  location  in 
conflict  with  a  homestead  claim  is  re- 
quired to  bring  a  suit  to  quiet  title  before 
the  decision  oi  his  adverse  claim  which  is 
filed  and  pending  in  the  land  office.  The 
amendment  makes  section  10  of  the  prior 
Act  applicable  to  proof  of  homesteads  on 
unsurveyed  lands  as  well  as  those  on  sur- 
veyed lands,  and  with  that  exception  leaves 
its  purport  and  meaning  unchanged.  In 
brief,  the  law  under  the  amendment  is 
what  it  was  before,  so  far  as  it  directs 
that  a  suit  would  be  brought  to  quiet  title. 
If  a  person,  association,  or  corporation  in 
the  occupation  of  land  for  the  purpose  of 
trade,  manufacture,  or  productive  indus^ 
try  claims  by  right  of  occupation  land 
whether  surveyed  or  unsurveyed  which  is 
included  in  a  homestead  settlement,  he 
must  at  the  appropriate  time  bring  a  suit 
tc  determine  m  a  court  the  questions  on 
which  his  right  of  occupation  depends. 
The  jurisdiction  of  the  land  office  to  de- 
termine contests  between  locators  of  min- 
ing elaimB  and  homestead  settlers  remains 


as  it  was  before."  Nelson  v.  Brownell, 
(C.  0.  A.  0th  Cir.  1912)   193  Fed.  641. 

Homestead  entry  along  shore. —  There 
is  nothing  in  the  above  section  authoriz- 
ing the  reservation  of  a  roadway  above 
high-water  mark.  Dalton  v,  Hazelet, 
(1910)  182  Fed.  661;  Alaska  Cent.  R. 
Co.  V.  Dooley,    (1010)    4  Alaska   184. 

The  "shore"  of  navigable  water  is  the 
ground  lying  between  ordinary  high-water 
and  low- water  mark.  Dalton  v.  Hazelet, 
(1010)  182  Fed.  561. 

Rights  of  riparian  owner. —  While  the 
owner  or  locator  of  lands  in  Alaska  which 
border  upon  navigable  or  tidal  waters 
has,  under  the  general  law,  the  right  of 
access  to  such  waters  for  the  purpose  of 
navigation,  he  can  acquire  no  right  or  title 
in  the  soil  below  high-water  mark,  and  he 
can  have  therefore  no  right  of  possession 
upon  which  he  can  base  an  action  against 
an  intruder  whom  he  charges  with  inter- 
fering with  and  oostructing  him  in  the 
erection  and  use  of  a  structure  upon  the 
shore  below  such  high-water  mark.  He 
may  have,  however,  a  right  of  action 
against  an  intruder  who  places  obstacles 
on  the  shore  that  prevent  him  from  hav- 
ing access  to  the  navigable  waters.  Colum- 
bia Canning  Co.  r.  Hampton,  (1908)  161 
Fed.  60. 

Right  of  fishery. —  An  owner  or  claimant 
of  lands  in  Alaska  which  border  on  navi- 

gable  waters,  having  no  right  to  the  shore 
inds,  has  no  exclusive  right  of  fishery 
in  such  waters,  nor  to  erect  and  main- 
tain a  fish  trap  either  on  the  shore  be- 
tween high  and  low  water  mark,  or  in  the 
adjacent  deep  waters,  to  the  exclusion  of 
others.  Columbia  Canning  Co.  17.  Hamp- 
ton,   (1908)    161  Fed.  60. 


An  Act  Anthoriziiig  the  Secretary  of  the  Interior  to  allot  homesteads  to 

the  natives  of  Alaska. 

[Act  of  May  17,  1906,  ch.  2469,  34  Stat  L.  197.] 

[Homestead  allotments  to  natives.]  That  the  Secretary  of  the  Interior 
is  hereby  authorized  and  empowered,  in  his  discretion  and  under  such  rules 
as  he  may  prescribe,  to  allot  not  to  exceed  one  hundred  and  sixty  acres  of 
nonmineral  land  in  the  district  of  Alaska  to  any  Indian  or  Eskimo  of  full 
or  mixed  blood  who  resides  in  and  is  a  native  of  said  district,  and  who  is 
the  head  of  a  family,  or  is  twenty-one  years  of  age ;  and  the  land  so  allotted 
shall  be  deemed  the  homestead  of  the  allottee  and  his  heirs  in  perpetuity, 
and  shall  be  inalienable  and  nontaxable  until  otherwise  provided  by  Con- 
gress. Any  person  qualified  for  an  allotment  as  aforesaid  shall  have  the 
preference  right  to  secure  by  allotment  the  nonmineral  land  occupied  by 
him  not  exceeding  one  hundred  and  sixty  acres.     [34  Stat.  L.  197.] 


328  1  FED.  STAT.  ANN.  (2d  Ed.) 


An  Act  To  provide  for  the  creation  of  additional  land  districts  in  the 

district  of  Alaska. 

[Act  of  March  2, 1907,  ch,  2537,  34  Stat.  L.  1232.\ 

[Sec.  1.]  [Nome  and  Fairbanks  districts,  created.]  That  there  are 
hereby  created  two  additional  land  districts,  the  boundaries  of  which  shall 
be  designated  by  the  President,  in  the  district  of  Alaska,  to  be  known  as 
the  Nome  land  district  and  the  Fairbanks  land  district,  with  the  land  oflSces 
located,  respectively,  at  Nome,  Alaska,  and  Fairbanks,  Alaska.  [34  Stat. 
L.  1232.] 

For  the  prior  laws  relating  to  land  districts,  see  the  Act  of  May  14,  1898,  ch.  299, 
i  12,  8upra,  p.  323,  and  the  Act  of  Feb.  14,  1902,  ch.  17,  §  1,  supra,  p.  324. 

Alaska  was  organized  as  a  territory  by  the  Act  of  Aug.  24,  1912,  ch.  387,  supra, 
p.  250. 

Sec.  2.  [Registers  and  receivers  —  clerks  of  court  and  marshals  to 
act.]  That  the  clerks  of  the  district  courts  of  Nome  ^nd  Fairbanks  shall 
respectively  be  ex-officio  registers  of  the  land  offices  at  Nome  and  Pair- 
banks  and  the  marshals  of  the  said  courts  at  Nome  and  Fairbanks  snail  be 
ex-officio  receivers  of  public  moneys  for  the  Nome  and  Fairbanks  land  dis- 
tricts. Said  officers  shall  perform  the  several  duties  of  register  of  the  land 
office  and  receiver  of  public  moneys  for  the  land  districts  with  all  the 
powers  incident  to  such  offices  to  the  same  extent  as  now  performed  by  the 
register  of  the  land  office  and  the  receiver  of  public  moneys  at  Juneau, 
Alaska.     [34  Stat,  L.  1232,] 

Sec.  3.  [Fees,  etc.  —  surplus  —  salary.]  That  the  said  officers  shall,  in 
addition  to  their  present  compensation  as  clerk  or  marshal  as  provided 
by  law,  receive  all  the  fees  and  commissions  allowed  by  law  for  their  serv- 
ices as  registers  of  land  offices  and  receivers  of  public  moneys  for  land  dis- 
tricts under  the  land  laws:  Provided,  That  any  fees  or  commissions  in 
excess  of  one  thousand  five  hundred  dollars  per  annum  received  by  either 
such  officials  shall  be  paid  into  the  Treasury  of  the  United  States:  Pro- 
vided, That  no  other  salary  than  aforesaid  shall  be  paid  such  registers  and 
receivers.     [34  Stat,  L.  1232,] 

Sec.  4.  [Surveys  —  approval.]  That  the  surveyor-general  of  the  dis- 
trict of  Alaska,  under  the  direction  of  the  Secretary  of  the  Interior,  shall 
furnish  the  receivers  of  said  land  offices  a  sufficient  quantity  of  numbers 
to  be  used  in  the  different  classes  of  official  surveys  that  may  be  made  in 
said  Nome  and  Fairbanks  land  districts  to  meet  the  requirements  thereof, 
and  upon  application  by  any  person  desiring  to  have  an  official  survey 
made  the  receivers  shall  furnish  a  number  or  numbers  for  such  survey  or 
surveys,  together  with  an  order  directing  a  qualified  deputy  surveyor  to 
make  the  same,  and  such  application,  order,  and  the  fee  required  to  be  paid 
to  the  surveyor-general  in  the  district  of  Alaska  shall  be  transmitted  to  the 
surveyor-general :  Provided,  That  all  surveys  thus  made  shall  be  approved 
by  the  surveyor-general  as  at  present.    [34  Stat,  L,  1232.] 

Seo.  5.  [Effect.]  That  this  Act  shall  take  effect  and  be  in  force  from 
and  after  July  first,  nineteen  hundred  and  seven.     [34  Stat.  L.  123:^.] 
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An  Act  To  reserve  lands  to  the  Territory  of  Alaska  for  educational  uses, 

and  for  other  purposes. 

[Act  of  March  4,  1915,  ch.  181,  38  Stat  L,  1214.] 

[Sec.  1.]  [Public  lands  —  reservation  for  educational  uses — leases  — 
mineral  lands.]  That  when  the  public  lands  of  the  Territory  of  Alaska 
are  surveyed,  under  direction  of  the  Government  of  the  United  States,  sec- 
tions numbered  sixteen  and  thirty-six  in  each  township  in  said  Territory 
shall  be,  and  the  same  are  hereby,  reserved  from  sale  or  settlement  for  the 
support  of  common  schools  in  the  Territory  of  Alaska ;  and  section  thirty- 
three  in  each  township  in  the  Tanana  Valley  between  parallels  sixty-four 
and  sixty-five  north  latitude  and  between  the  one  hundred  and  forty-fifth 
and  the  one  hundred  and  fifty-second  degrees  of  west  longitude  (meridian 
of  Greenwich)  shall  be,  and  the  same  is  hereby,  reserved,  from  sale  or 
settlement  for  the  support  of  a  Territorial  agricultural  college  and  school 
of  mines  when  established  by  the  Legislature  of  Alaska  upon  the  tract 
granted  in  section  two  of  this  Act :  Provide^,  That  where  settlement  with  a 
view  to  homestead  entry  has  been  made  upon  any  part  of  the  sections 
reserved  hereby  before  the  survey  thei^eof  in  the  field,  or  where  the  same 
may  have  been  sold  or  otherwise  appropriated  by  or  under  the  authority 
of  any  Act  of  Congress,  or  are  wanting  or  fractional  in  quan4;ity,  other 
lands  may  be  designated  and  reserved  in  lieu  thereof  in  the  manner  pro- 
vided by  the  Act  of  Congress  of  February  twenty-eighth,  eighteen  hundred 
and  ninety -one  (Twenty-sixth  Statutes,  page  seven  hundred  and  ninety- 
one)  :  Provided  farther,  That  the  Territory  may,  by  general  law,  provide 
for  leasing  said  land  in  area  not  to  exceed  one  section  to  any  one  person, 
association,  or  corporation  for  not  longer  than  ten  years  at  any  one  time: 
And  provided  further,  That  if  any  of  said  sections,  or  any  part  thereof, 
shall  be  of  known  mineral  character  at  the  date  of  acceptance  of  survey 
thereof,  the  reservation  herein  made  shall  not  be  effective  or  applicable,  but 
the  entire  proceeds  or  income  derived  by  the  United  States  from  such  sec- 
tions sixteen  and  thirty -six  and  such  section  thirty-three  in  each  township  in 
the  Tanana  Valley  area  hereinbefore  described,  and  the  minerals  therein, 
together  with  the  entire  proceeds  or  income  derived  from  said  reserved 
lands,  are  hereby  appropriated  and  set  apart  as  separate  and  permanent 
funds  in  the  Territorial  treasury,  to  be  invested  and  the  income  from  which 
shall  be  expended  only  for  the  exclusive  use  and  benefit  of  the  public  schools 
of  Alaska  or  of  the  agricultural  college  and  school  of  mines,  respectively,  in 
such  manner  as  the  legislature  of  Alaska  may  by  law  direct.  [38  Stat.  L. 
1214.] 

Sec.  2.  [Lands  in  Fairbanks  section  reserved  for  same  uses  —  vested 
rights  of  persons  not  disturbed.]  That  section  numbered  six,  in  township 
numbered  one  south  of  the  Fairbanks  base  line  and  range  numbered  one 
west  of  the  Fairbanks  meridian ;  section  numbered  thirty-one,  in  township 
numbered  one  north  of  the  Fairbanks  base  line  and  range  numbered  one 
west  of  the  Fairbanks  meridian;  section  numbered  one,  in  township  num- 
bered one  south  of  the  Fairbanks  base  line  and  range  numbered  two  west 
of  the  Fairbanks  meridian ;  and  section  numbered  thirty-six,  in  township 
numbered  one  north  of  the  Fairbanks  base  line  and  range  numbered  two 
west  of  the  Fairbanks  meridian,  bo,  and  the  same  are  hereby,  granted  to 
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the  Territory  of  Alaska,  but  with  the  express  condition  that  they  shall  be 
forever  reserved  and  dedicated  to  use  as  a  sit«  for  an  agricultural  college 
and  school  of  mines :  Provided^  That  nothing  in  this  Act  shall  be  held  to 
interfere  with  or  destroy  any  legal  claim  of  any  person  or  corporation  to 
any  part  of  said  lands  under  the  homestead  or  other  law  for  the  disposal 
of  the  public  lands  acquired  prior  to  the  approval  of  this  Act :  Provided 
further,  That  so  much  of  the  said  land  as  is  now  used  by  the  (Government 
of  the  United  States  as  an  agricultural  experiment  station  may  continue 
to  be  used  for  such  purpose  until  abandoned  for  that  use  by  an  order  of 
the  President  of  the  United  States  or  by  Act  of  Congress.  {38  Siai. 
L.  1215.] 


V.    BAILROADS,  WAGON  BOADS,  AEBIAL8,  AND  TBAMWAYS. 


Sec.  2.  [Bight  of  way  to  railroads  —  mineral  rights  — title  to  tide 
lands  —  posting  of  charges.]  That  the  right  of  way  through  the  lands 
of  the  United  States  in  the  District  of  Alaska  is  hereby  granted  to  any  rail- 
road company,  duly  organized  under  the  laws  of  any  State  or  Territory 
or  by  the  Congress  of  the  United  States,  which  may  hereafter  file  for  record 
with  the  Secretary  of  the  Interior  a  copy  of  its  articles  of  incorporation, 
and  due  proofs  of  its  organization  under  the  same,  to  the  extent  of  one 
hundred  feet  on  each  side  of  the  center  line  of  said  road ; 

also  the  right  to  take  from  the  lands  of  the  United  States  adjacent  to 
the  line  of  said  road,  material,  earth,  stone,  and  timber  necessary  for  the 
construction  of  said  railroad; 

also  the  right  to  take  for  railroad  uses,  subject  to  the  reservation  of  all 
minerals  and  coal  therein,  public  lands  adjacent  to  said  right  of  way  for 
station  buildings,  depots,  machine  shops,  side  tracks,  turn-outs,  water 
stations,  and  terminals,  and  other  legitimate  railroad  purposes,  not  to 
exceed  in  amount  twenty  acres  for  each  station,  to  the  extent  of  one  station 
for  each  ten  miles  of  its  road,  excepting  at  terminals  and  junction  points, 
which  may  include  additional  forty  acres,  to  be  limited  on  navigable  waters 
to  eighty  rods  on  the  shore  line,  and  witii  the  right  to  use  such  additional 
ground  as  may  in  the  opinion  of  the  Secretary  of  the  Interior  be  necessary 
where  there  are  heavy  cuts  or  fills : 

Provided,  That  nothing  herein  contained  shall  be  so  construed  as  to  give 
to  such  railroad  company,  its  lessees,  grantees,  or  assigns  the  ownership 
or  use  of  minerals,  including  coal,  within  the  limits  of  its  right  of  way,  or 
of  the  lands  hereby  granted : 

Provided  further,  That  all  mining  operations  prosecuted  or  undertaken 
within  the  limits  of  such  right  of  way  or  of  the  lands  hereby  granted  shall, 
under  rules  and  regulations  to  be  prescribed  by  the  Secretary  of  the 
Interior,  be  so  conducted  as  not  to  injure  or  interfere  with  the  property 
or  operations  of  the  road  over  its  said  lands  or  right  of  way. 

And  when  such  railway  shall  connect  with  any  navigable  stream  or  tide 
water  such  company  shall  have  power  to  construct  and  maintain  necessary 
piers  and  wharves  for  connection  with  water  transportation,  subject  t4>  the 
supervision  of  the  Secretary  of  the  Treasury: 
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Provided,  That  nothing  in  this  Act  contained  shall  he  construed  as 
unpairing  in  any  degree  the  title  of  any  State  that  may  hereafter  be  erected 
out  of  said  District,  or  any  part  thereof,  to  tide  lands  and  beds  of  any  of 
its  navigable  waters,  or  the  right  of  such  State  to  regulate  the  use  thereof, 
nor  the  right  of  the  United  States  to  resume  possession  of  such  lands,  it 
being  declared  that  all  such  rights  shall  continue  to  be  held  by  the  United 
States  in  trust  for  the  people  of  any  State  or  States  which  may  hereafter 
be  erected  out  of  said  District. 

The  term  **  navigable  waters,"  as  herein  used,  shall  be  held  to  include 
aU  tidal  waters  up  to  the  line  of  ordinary  high  tide  and  all  nontidal  waters 
navigable  in  fact  up  to  the  line  of  ordinary  high-water  mark. 

That  all  charges  for  the  transportation  of  freight  and  passengers  on  rail- 
roads in  the  District  of  Alaska  shall  be  printed  and  posted  as  required  by 
section  six  of  an  Act  to  regulate  commerce  as  amended  on  March  second, 
eighteen  hundred  and  eighty-nine,  and  such  rates  shall  be  subject  to  revision 
and  modification  by  the  Secretary  of  the  Interior.      [30  Stai,  L.  409.] 

This  section  and  the  following  sections  3  to  9  inclusive  are  from  an  Act  of  May  14, 
1898,  ch.  299,  entitled  "An  Act  extending  the  homestead  laws,  and  providing  for  the 
right  of  way  for  railroads  in  the  District  of  Alaska,  and  for  other  purposes/'  The 
first  section  of  this  Act,  as  amended  by  the  Act  of  March  3,  1903,  ch.  1002,  is  given 
Bupra,  p.  325.  Sections  10,  11,*  and  12,  relating  to  public  lands,  are  given  supra,  this 
title,  In  the  subdivision  Public  Lands.  Section  13,  relating  to  mining  rights,  is  given 
supra,  this  title,  under  the  subdivision  Mineral  Lands,  Mines  and  Mining.  Section 
14,  relating  to  bonded  warehouses,  is  given  supra,  this  title,  under  the  subdivision 
Civil  Oovermnent, 


Prior  claim  as  preventing  railroad  from 
getting  right  of  way. —  WTiere,  prior  to  a 
survey,  certain  oil  claims  had  been  lo- 
cated on  the  public  land  in  controversy 
in  Alaska,  such  claims,  if  valid,  withdrew 
the  land  from  entry,  so  that  a  railroad 
company  could  not  obtain  a  right  of  way 
over  the  same  under  this  section.  Alaska 
Pac.  R.,  etc.,  Co.  v.  Copper  Riv«r,  etc., 
R.  Co.,  (1908)   160  Fed.  862. 

Easement    over    tidelands. —  Where    a 


railroad  company  is  empowered  under  this 
Act  to  build  whatever  piers,  docks  and 
wharves  are  necessary  to  connect  the  rail- 
road with  the  navigable  waters  of  Alaska, 
thera  is  granted  to  the  railroad  corpora- 
tion such  an  easement  over  tidelands  as  is 
necessary  to  enable  such  corporation  to 
connect  its  railroad  with  water  trans- 
portation facilities.  Dalton  v.  Elatalla 
Co.,   (1911)   4  Alaska  410. 


Sec.  3.  [Restrictions  on  right  to  pass  through  canyon  —  regulation  of 
charges.]  That  any  railroad  company  whose  right  of  way,  or  whose  track 
or  roadhed  upon  such  right  of  way,  passes  through  any  canyon,  pass,  or 
defile  shall  not  prevent  any  other  railroad  company  from  the  use  and  occu- 
pancy of  said  canyon,  pass,  or  defile  for  the  purposes  of  its  road,  in  com- 
mon with  the  road  first  located,  or  the  crossing  of  other  railroads  at  grade ; 

and  the  location  of  such  right  of  way  through  any  canyon,  pass,  or  defile 
shall  not  cause  the  disuse  of  any  tramway,  wagon  road,  or  other  public 
highway  now  located  therein,  nor  prevent  the  location  through  the  same 
of  any  such  tramway,  wagon  road,  or  highway  where  such  tramway,  wagon 
road,  or  highway  may  be  necessary  for  the  pubUc  accommodation; 

and  where  any  change  in  the  location  of  such  tramway,  wagon  road,  or 
highway  is  necessary  to  permit  the  passage  of  such  railroad  through  any 
canyon,  pass,  or  defile,  said  railroad  company  shall,  before  entering  upon 
the  ground  occupied  by  such  tramway,  wagon  road,  or  highway,  cause  the 
same  to  be  reconstructed  at  its  own  expense  in  the  most  favorable  location, 
and  in  as  perfect  a  manner  as  the  original  road  or  tramway: 


332  1  FED.  STAT.  ANN.  (2d  Ed.) 

Provided,  That  such  expenses  shall  be  equitably  divided  between  any 
number  of  railroad  companies  occupying  and  using  the  same  canyon,  pass, 
or  defile,  and  that  where  the  space  is  limited  the  United  States  district 
court  shall  require  the  road  first  constructed  to  allow  any  other  railroad 
or  tramway  to  pass  over  its  track  or  tracks  through  such  canyon,  pass,  or 
defile  on  such  equitable  bajsis  as  the  said  court  may  prescribe;  and  all 
shippers  shall  be  entitled  to  equal  accommodations  as  to  the  movement  of 
their  freight  and  without  discrimination  in  favor  of  any  person  or 
corporation : 

Provided,  That  nothing  herein  shall  be  construed  as  depriving  Congress 
of  the  right  to  regulate  the  charges  for  freight,  passengers,  and  wharfage. 
[30  Stat.  L.  410.] 

Sec.  4.  [Condemnation  of  right  of  way  —  preliminary  survey.]  That 
where  any  company,  the  right  of  way  to  which  is  hereby  granted,  shall  in 
the  course  of  construction  find  it  necessary  to  pass  over  private  lands  or 
possessory  claims  on  lands  of  the  United  States,  condemnation  of  a  right 
of  way  across  the  same  may  be  made  in  accordance  with  section  three  of 
the  Act  entitled  **An  Act  to  amend  an  Act  entitled  *An  Act  to  aid  in 
the  construction  of  a  railroad  and  telegraph  line  from  the  Missouri  River 
to  the  Pacific  Ocean,  and  to  secure  to  the  Government  the  use  of  the  same 
for  postal,  military,  and  other  purposes,  approved  July  first,  eighteen  hun- 
dred and  sixty-two,'  "  approved  July  second,  eighteen  hundred  and 
sixty-four : 

Provided  further,  That  any  such  company,  by  filing  with  the  Secretary 
of  the  Interior  a  preliminary  actual  survey  and  plat  of  its  proposed  route, 
shall  have  the  right  at  any  time  within  one  year  thereafter,  to  file  the  map 
and  profile  of  definite  location  provided  for  in  this  Act,  and  such  prelim- 
inary survey  and  plat  shall,  during  the  said  period  of  one  year  from  the 
time  of  filing  the  same,  have  the  effect  to  render  all  the  lands  on  which 
said  preliminary  survey  and  plat  shall  pass  subject  to  such  right  of  way. 
[30  Stat.  L.  410.] 

Prerequisites  to  acquisition  of  right  of  thereafter  and  protects  the  company  dur- 

way. —  A  railroad  acquires  no  right  of  way  ing  the  year  within  which  it  has  to  make 

imtil    the    preliminary    surv^ey    and    plat  its  definite  location  only  in  so  far  as  the 

shall  have  been  named  and  probably  nied.  right  of  way  is  fixed  by  the  preliminary 

Such  preliminary  survey  and  plat  reserves  survey  and  plat.     Steele  v.  Xanana  Mines 

the  rights  of  the  company  for  one  year  R.  Co.,  (1905)  2  Alaska  451. 

Sec.  5.  [Filing  maps  —  effect  of  failure  to  file.]  That  any  company 
desiring  to  secure  the  benefits  of  this  Act  shall,  within  twelve  months  after 
filing  the  preliminary  map  of  location  of  its  road  as  hereinbefore  prescribed, 
whether  upon  surveyed  or  unsurveyed  lands,  file  with  the  register  of  the 
land  office  for  the  district  where  such  land  is  located  a  map  and  profile  of 
at  least  a  twenty-mile  section  of  its  road  or  a  profile  of  its  entire  road  if 
less  than  twenty  miles,  as  definitely  fixed ; 

and  shall  thereafter  each  year  definitely  locate  and  file  a  map  of  such 
location  as  aforesaid  of  not  less  than  twenty  miles  additional  of  its  line 
of  road  until  the  entire  road  has  been  thus  definitely  located,  and  upon 
approval  thereof  by  the  Secretary  of  the  Interior  the  same  shall  be  noted 
upon  the  records  of  said  office,  and  thereafter  all  such  lands  over  which 
«uch  right  of  way  shall  pass  shall  be  disposed  of  subject  to  such  right  of  way: 
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Provided,  That  if  any  section  of  said  road  shall  not  be  completed  within 
one  year  after  the  definite  location  of  said  section  so  approved,  or  if  the  map 
of  definite  location  be  not  filed  within  one  year  as  herein  required,  or  if 
the  entire  road  shall  not  be  completed  within  four  years  from  the  filing 
of  the  map  of  definite  location,  the  rights  herein  granted  shall  be  forfeited 
as  to  any  such  uncompleted  section  of  said  road,  and  thereupon  shall  revert 
to  the  United  States  without  further  action  or  declaration,  the  notation 
of  such  uncompleted  section  upon  the  records  of  the  land  office  shall  be 
canceled,  and  the  reservations  of  such  lands  for  the  purposes  of  said  right 
of  way,  stations,  and  terminals  shall  cease  and  become  null  and  void  with- 
out further  action.     [30  Siat,  L,  410,] 


TTpon  making  and  filing  the  definite  map 
of  location,  the  right  of  way  fixed  therein 
excludes  any  further  disposition  of  the 
land  except  subject  to  that  right  of  way. 
Steele  t\  Xanana  Mines  R.  Co.,  (1905) 
2  Alaska  451. 

Validity  of  mortgages. —  In  Washington 
Trust  Co.  r.  Dunaway,  (1909)  169  Fed. 
37,  it  appeared  that  the  Council  City  & 
Solomon  Kiver  Railroad  Company,  under 
its  then  corporate  name,  filed  its  prelim- 
biary  map  of  location  under  this  Act  in 
1903*,  and  afterward  commenced  the  actual 
construction  of  its  road.  In  1905  it  exe- 
cuted a  mortgage  on  all  of  its  property 
then  owned  or  to  be  thereafter  acquired 


to  secure  bonds  to  be  used  for  construe- 
tion  purposes,  which  mortgage  was  re- 
corded as  required  by  the  Act.  It  had 
not  at  that  time  complied  with  the  pro- 
vision requiring  the  filing  of  map  and  pro- 
file of  definite  surrey,  but  the  time  for 
doing  so  and  for  completion  of  its  road 
was  afterward  extended  by  special  Act 
of  Congress,  with  which  it  complied.  It 
was  held  that  having  in  view  the  pur- 
pose of  the  legislation  i»  encourage  the 
building  of  roads,  the  mortgage  was 
within  the  scope  of  its  provisions  and  con- 
stituted a  valid  lien  on  the  company's 
property. 


Sec.  6.  [Wagon  roads  —  wire  rope,  aerial,  or  other  tramways — map 
of  location  —  tolls  —  priorities  —  mortgages  —  liens.]  That  the  Secre- 
tary of  the  Interior  is  hereby  authorized  to  issue  a  permit,  by  instrument 
in  writing,  in  conformity  with  and  subject  to  the  restrictions  herein  con- 
tained, unto  any  responsible  person,  company,  or  corporation,  for  a  right 
of  way  over  the  public  domain  in  said, District,  not  to  exceed  one  hundred 
feet  in  width,  and  ground  for  station  and  other  necessary  purposes,  not 
to  exceed  five  acres  for  each  station  for  each  five  miles  of  road,  to  construct 
wagon  roads  and  wire  rope,  aerial,  or  other  tramways, 

and  the  privilege  of  taking  all  necessary  material  from  the  public 
domain  in  said  District  for  the  construction  of  such  wagon  roads  or 
tramways, 

together  with  the  right,  subject  to  supervision  and  at  rates  to  be  approved 
by  said  Secretary,  to  levy  and  collect  toll  or  freight  and  passenger  charges 
on  passengers,  animals,  freight,  or  vehicles  passing  over  the  same  for  a 
period  not  exceeding  twenty  years, 

and  said  Secretary  is  also  authorized  to  sell  to  the  owner  or  owners  of 
any  such  wagon  road  or  tramway,  upon  the  completion  thereof,  not  to 
exceed  twenty  acres  of  public  land  at  each  terminus  at  one  dollar  and 
twenty-five  cents  per  acre,  such  lands  when  located  at  or  near  tide  water 
not  to  extend  more  than  forty  rods  in  width  along  the  shore  line  and  the 
title  thereto  to  be  upon  such  expressed  conditions  as  in  his  judgment  may 
be  necessary  to  protect  the  public  interest,  and  all'minerals,  including  coal, 
in  such  right  of  way  or  station  grounds  shall  be  reserved  to  the  United 
States : 

Provided,  That  such  lands  may  be  located  concurrently  with  the  line  of 
such  road  or  tramway,  and  the  plat  or  preliminary  survey  and  the  map 
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of  definite  location  shall  be  filed  as  in  the  ease  of  railroads  and  subject 
to  the  same  conditions  and  limitations : 

Provided  further,  That  such  rights  of  way  and  privileges  shall  only  be 
enjoyed  by  or  granted  to  citizens  of  the  United  States  or  companies  or 
corporations  organized  under  the  laws  of  a  State  or  Territory;  and  such 
rights  and  privileges  shall  be  held  subject  to  the  right  of  Congress  to  alter, 
amend,  repeal,  or  grant  equal  rights  to  others  on  contiguous  or  parallel 
routes. 

And  no  right  to  construct  a  wagon  road  on  which  toll  may  be  collected 
shall  be  granted  unless  it  shall  first  be  made  to  appear  to  the  satisfaction 
of  the  Secretary  of  the  Interior  that  the  public  convenience  requires  the 
construction  of  such  proposed  road,  and  that  the  expense  of  making  the 
same  available  and  .convenient  for  public  travel  will  not  be  less  on  an 
average  than  five  hundred  dollars  per  mile : 

Provided,  That  if  the  proposed  line  of  road  in  any  case  shall  be  located 
over  any  road  or  trail  in  common  use  for  public  travel,  the  Secretary  of  the 
Interior  shall  decline  to  grant  such  right  of  way,  if,  in  his  opinion,  the 
interests  of  the  public  would  be  injuriously  affected  thereby. 

Nor  shall  any  right  to  collect  toll  upon  any  wagon  road  in  said  District 
be  granted  or  inure  to  any  person,  corporation,  or  company  until  it  shall 
be  made  to  appear  to  the  satisfaction  of  said  Secretary  that  at  least  an 
average  of  five  hundred  dollars  per  mile  has  been  actually  expended  in 
constructing  such  road ;  and  all  persons  are  prohibited  from  collecting  or 
attempting  to  collect  toll  over  any  wagon  road  in  said  District,  unless  such 
person  or  the  company  or  person  for  whom  he  acts  shall  at  the  time  and 
place  the  collection  is  made  or  attempted  to  be  made  possess  written  author- 
ity, signed  by  the  Secretary  of  the  Interior,  authorizing  the  collection  and 
specifying  the  rates  of  toll : 

Provided,  That  accurate  printed  copies  of  said  written  authority  from 
the  Secretary  of  the  Interior,  including  toll,  freight,  and  passenger  charges 
thereby  approved,  shall  be  kept  constantly  and  conspicuously  posted  at 
each  station  where  toll  is  demanded  or  collected.  And  any  person,  cor- 
poration, or  company  collecting  or  attempting  to  collect  toll  without  such 
written  authority  from  the  Secretary  of  the  Interior,  or  failing  to  keep  the 
same  posted  as  herein  required,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  fined  for  each  offense  not  less  than  fifty 
dollars  nor  more  than  five  hundred  dollars,  and  in  default  of  payment  of 
such  fine  and  costs  of  prosecution  shall  be  imprisoned  in  jail  not  exceeding 
ninety  days,  or  until  such  fine  and  costs  of  prosecution  shall  have  been  paid. 

That  any  person,  corporation,  or  company  qualified  to  construct  a  wagon 
road  or  tramway  under  the  provisions  of  this  Act  that  may  heretofore 
have  constructed  not  less  than  one  mile  of  road,  at  a  cost  of  not  less  than 
five  hundred  dollars  per  mile,  or  one-half  mile  of  tramway  at  a  cost  of  not 
less  than  five  hundred  dollars;  shall  have  the  prior  right. to  apply  for  such 
right  of  way  and  for  lands  at  stations  and  terminals  and  to  obtain  the 
same  pursuant  to  the  provisions  of  this  Act  over  and  along  the  line  hitherto 
constructed  or  actually  being  improved  by  the  applicant,  including  wharves 
connected  therewith.  That  if  any  party  to  whom  license  has  been  granted 
to  construct  such  wagon  road  or  tramway  shall,  for  the  period  of  one  year, 
fail,  neglect,  or  refuse  to  complete  the  same,  the  rights  herein  granted  shall 
be  forfeited  as  to  any  such  uncompleted  section  of  said  wagon  road  or 
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tramvray,  and  thereupon  shall  revert  to  the  United  States  without  further 
action  or  declaration,  the  notation  of  such  uncompleted  section  upon  the 
records  of  the  land  ofSce  shall  be  canceled,  and  the  reservations  of  such 
lands  for  the  purposes  of  said  right  of  way  shall  cease  and  become  null 
and  void  without  further  action. 

And  if  such  road  or  tramway  shall  not  be  kept  in  good  condition  for  use, 
the  Secretary  of  the  Interior  may  prohibit  the  collection  of  toll  thereon 
pending  the  making  of  necessary  repairs. 

That  all  mortgages  executed  by  any  company  acquiring  a  right  of  way 
under  this  Act,  upon  any  portion  of  its  road  that  may  be  constructed  in 
said  District  of  Alaska,  shall  be  recorded  with  the  Secretary  of  the 
Interior,  and  the  record  thereof  shall  be  notice  of  their  execution,  and  shall 
be  a  Uen  upon  all  the  rights  and  property  of  said  company  as  therein 
expressed,  and  such  mortgage  shall  also  be  recorded  in  the  office  of  the 
secretary  of  the  District  of  Alaska  and  in  the  office  of  the  secretary  of  the 
State  or  Territory  wherein  such  company  is  organized : 

Provided,  That  all  lawful  claims  of  laborers,  contractors,  subcontractors, 
or  material  men,  for  labor  performed  or  material  furnished  in  the  con- 
struction of  the  railroad,  tramway,  or  wagon  road  shall  be  a  first  lien 
thereon  and  take  precedence  of  any  mortgage  or  other  lien.  [30  Stat, 
L.  411.] 


Record  of  mortgage. —  The  provision  in 
this  section  regarding  the  recording  of 
mortgages  on  railroads  contemplates  a 
mortgage  on  the  road  as  an  entirety,  in- 
cluding right  of  way,  roadbed,  track,*  roU- 
\v.g  stock,  and  appurtenant  property,  and 
the  general  provisions  of  the  Ahudca  Code 
of  June  6,  1900,  §i  314,  315,  31  Stat.  L. 


343,  requiring  chattel  mortgages  to  be  re- 
corded in  the  precinct  where  the  mort- 
gagor resides  and  where  the  property  is, 
and  to  be  renewed  each  year,  do  not 
apply  to  such  a  railroad  mortgage  nor 
repeal  the  special  provisions  for  its  re- 
cording. Washington  Trust  Co.  v.  Duna- 
way,   (1909)    169  Fed.  37. 


Sec.  7.  [Act  not  applicable  to  lands  in  reservation,  etc.]  That  this 
act  shall  not  apply  to  any  lands  within  the  limits  of  any  military,  park, 
Indian,  or  other  reservation  unless  such  right  of  way  shall  be  provided  for 
by  Act  of  Congress.     [30  Stat.  L.  412.] 

Sec.  8.  [^^^  ^  repeal  —  assignment  of  right  of  way.]  That  Con- 
gress hereby  reserves  the  right  at  any  time  to  alter,  amend,  or  repeal  this 
Act  or  any  part  thereof; 

and  the  right  of  way  herein  and  hereby  authorized  shall  not  be  assigned 
or  transferred  in  any  form  whatever  prior  to  the  construction  and  com- 
pletion of  at  least  one-fourth  of  the  proposed  mileage  of  such  railroad, 
wagon  road,  or  tramway,  as  indicated  by  the  map  of  definite  location,  except 
by  mortgages  or  other  liens  that  may  be  given  or  secured  thereon  to  aid  in 
the  construction  thereof: 

Provided,  That  where  within  ninety  days  after  the  approval  of  this  Act, 
proof  is  made  to  the  satisfaction  of  the  Secretary  of  the  Interior  that 
actual  surveys,  evidenced  by  designated  monuments,  were  made,  and  the 
line  of  a  railroad,  wagon  road  or  tramway  located  thereby,  or  that  actual 
construction  was  commenced  on  the  line  of  any  railroad,  wagon  road  or 
tramway,  prior  to  January  twenty-first,  eighteen  hundred  and  ninety- 
eight,  the  rights  to  inure  hereunder  shall,  if  the  terms  of  this  Act  are  com- 
plied with  as  to  such  railroad,  wagon  road  or  tramway,  relate  back  to  the 
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date  when  such  survey  or  construction  was  commenced ;  and  in  all  conflicts 
relative  to  the  right  of  way  or  other  privilege  of  this  Act  the  person, 
company  or  corporation  having  been  first  in  time  in  actual  survey  or 
construction,  as  the  case  may  be,  shall  be  deemed  first  in  right.  [30  Stat, 
L.  412.] 

Sec.  9.  [Bequisites  of  map.]  That  the  map  and  profile  of  definite 
location  of  such  railroad,  wagon  road,  or  tramway,  to  be  filed  as  herein- 
before provided,  shall,  when  the  line  passes  over  surveyed  lands,  indicate 
the  location  of  the  road  by  reference  to  section  or  other  established  survey 
corners,  and  where  such  line  passes  over  unsurveyed  lands  the  location 
thereon  shall  be  indicated  by  courses  and  distances  and  by  references  to 
natural  objects  and  permanent  monuments  in  such  manner  that  the  location 
of  the  road  may  be  readily  determined  by  reference  to  descriptions  given 
in  connection  with  said  profile  map.    [30  Stat.  L.  413.] 


An  Act  To  authorize  the  President  of  the  United  States  to  locate,  con- 
struct, and  operate  railroads  in  the  Territory  of  Alaska,  and  for 
other  purposes. 

[Act  of  March  12,  1914,  ch.  37,  38  Stat.  L.  305.] 

[Sec.  1.]    [Bailroads  —  construction  and  operation  by  government  — 
leases  —  telegraphs  and  telephones  —  disposal  of  public  domain.]   •   *   * 

That  the  President  of  the  United  States  is  hereby  empowered,  authorized, 
and  directed  to  adopt  and  use  a  name  by  which  to  designate  the  railroad  or 
railroads  and  properties  to  be  located,  owned,  acquired,  or  operated  under 
the  authority  of  this  Act;  to  employ  such  oflficers,  agents,  or  agencies,  in 
his  discretion,  as  may  be  necessary  to  enable  him  to  carry  out  the  purposes 
of  this  Act;  to  authorize  and  require  such  oflficers,  agents,  or  agencies  to 
perform  any  or  all  of  the  duties  imposed  upon  him  by  the  terms  of  this 
Act;  to  detail  and  require  any  officer  or  oflficers  in  the  Engineer  Corps  in 
the  Army  or  Navy  to  perform  service  under  this  Act;  to  fix  the  compen- 
sation of  all  oflficers,  agents,  or  employees  appointed  or  designated  by  him ; 
to  designate  and  cause  to  be  located  a  route  or  routes  for  a  line  or  lines  of 
railroad  in  the  Territory  of  Alaska  not  to  exceed  in  the  aggregate  one 
thousand  miles,  to  be  so  located  as  to  connect  one  or  more  of  -the  open 
Pacific  Ocean  harbors  on  the  southern  coast  of  Alaska  with  the  navigable 
waters  in  the  interior  of  Alaska,  and  with  a  coal  field  or  fields  so  as  best 
to  aid  in  the  development  of  the  agricultural  and  mineral  or  other  resources 
of  Alaska,  and  the  settlement  of  the  public  lands  therein,  and  so  as  to 
provide  transportation  of  coal  for  the  Army  and  Navy,  transportation  of 
troops,  arms,  munitions  of  war,  the  mails,  and  for  other  governmental  and 
public  uses,  and  for  the  transportation  of  passengers  and  property ;  to  con- 
struct and  build  a  railroad  or  railroads  along  such  route  or  routes  as  he 
may  so  designate  and  locate,  with  the  necessary  branch  lines,  feeders, 
hidings,  switches,  and  spurs;  to  purchase  or  otherwise  acquire  all  real  and 
personal  property  necessary  to  carry  out  the  purposes  of  this  Act;  to 
exercise  the  power  of  eminent  domain  in  acquiring  property  for  such  use, 
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which  use  is  hereby  declared  to  be  a  public  use,  by  condemnation  in  the 
courts  of  Alaska  in  accordance  with  the  laws  now  or  hereafter  in  force 
there ;  to  acquire  rights  of  way,  terminal  grounds,  and  all  other  rights ;  to 
purchase  or  otherwise  acquire  all  necessary  equipment  for  the  construction 
and  operation  of  such  railroad  or  railroads ;  to  build  or  otherwise  acquire 
docks,  wharves,  terminal  facilities,  and  all  structures  needed  for  the  equip- 
ment and  operation  of  such  railroad  or  railroads ;  to  fix,  change,  or  modify 
rates  for  the  transportation  of  passengers  and  property,  which  rates  shall 
be  equal  and  uniform,  but  no  free  transportation  or  passes  shall  be  per- 
mitted except  that  the  provisions  of  the  interstate  commerce  laws  relating 
to  the  transportation  of  employees  and  their  families  shall  be  in  force  as 
to  the  lines  constructed  under  this  Act;  to  receive  compensation  for  the 
transportation  of  passengers  and  property,  and  to  perform  generally  all 
the  usual  duties  of  a  common  carrier  by  railroad;  to  make  and  establish 
rules  and  regulations  for  the  control  and  operation  of  said  railroad  or 
railroads;  in  his  discretion,  to  lease  the  said  railroad  or  railroads,  or  any 
portion  thereof,  including  telegraph  and  telephone  lines,  after  completion 
under  such  terms  as  he  may  deem  proper,  but  no  lease  shall  be  for  a 
longer  period  than  twenty  years,  or  in  the  event  of  failure  to  lease,  to 
operate  the  same  until  the  further  action  of  Congress:  Provided,  That 
if  said  railroad  or  railroads,  including  telegraph  and  telephone  lines,  are 
leased  under  the  authority  herein  given,  then  and  in  that  event  they  shall 
be  operated  under  the  jurisdiction  and  control  of  the  provisions  of  the 
interstate  commerce  laws ;  to  purchase,  condemn,  or  otherwise  acquire  upon 
such  terms  as  he  may  deem  proper  any  other  line  or  lines  of  railroad  in 
Alaska  which  may  be  necessary  to  complete  the  construction  of  the  line 
or  lines  of  railroad  designated  or  located  by  him:  Provided,  That  the 
price  to  be  paid  in  case  of  purchase  shall  in  no  case  exceed  the  actual 
physical  value  of  the  railroad;  to  make  contracts  or  agreements  with  any 
railroad  or  steamship  company  or  vessel  owner  for  joint  transportation  of 
passengers  or  property  over  the  road  or  roads  herein  provided  for,  and 
such  railroad  or  steamship  line  or  by  such  vessel,  and  to  make  such  other 
contracts  as  may  be  necessary  to  carry  out  any  of  the  purposes  of  this  Act ; 
to  utilize  in  carrying  on  the  work  herein  provided  for  any  and  all 
machinery,  equipment,  instruments,  material,  and  other  property  of  any 
sort  whatsoever  used  or  acquired  in  connection  with  the  construction  of 
the  Panama  Canal,  so  far  and  as  rapidly  as  the  same  is  no  longer  needed 
at  Panama,  and  the  Isthmian  Canal  Commission  is  hereby  authorized  to 
deliver  said  property  to  such  oflficers  or  persons  as  the  President  may 
designate,  and  to  take  credit  therefor  at  such  percentage  of  its  original 
cost  as  the  President  may  approve,  but  this  amount  shall  not  be  charged 
against  the  fund  provided  for  in  this  Act. 

The  authority  herein  granted  shall  include  the  power  to  construct,  main- 
tain, and  operate  telegraph  and  telephone  lines  so  far  as  they  may  be 
neeessary  or  convenient  in  the  construction  and  operation  of  the  railroad 
or  railroads  as  herein  authorized  and  they  shall  perform  generally  all  the 
usual  duties  of  telegraph  and  telephone  lines  for  hire. 

That  it  is  the  intent  and  purpose  of  Congress  through  this  Act  to 

authorize  and  empower  the  President  of  the  United  States,  and  he  is  hereby 

fully  authorized  and  empowered,  through  such  officers,  agents,  or  agencies 

as  he  may  appoint  or  employ,  to  do  all  necessary  acts  and  things  in  addition 
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to  those  specially  authorized  in  this  Act  to  enable  him  to  accomplish  the 
purposes  and  objects  of  this  Act. 

The  President  is  hereby  authorized  to  withdraw,  locate,  and  dispose  of, 
under  such  rules  and  regulations  as  he  may  prescribe,  such  area  or  areas 
of  the  public  domain  along  the  line  or  lines  of  such  proposed  railroad  or 
railroads  for  town-site  purposes  as  he  may  from  time  to  time  designate. 

Terminal  and  station  grounds  and  rights  of  way  through  the  lands  of  the 
United  States  in  the  Territory  of  Alaska  are  hereby  granted  for  the  con- 
struction of  railroads,  telegraph  and  telephone  lines  authorized  by  this  Act, 
and  in  all  patents  for  lands  hereafter  taken  up,  entered  or  located  in  the 
Territory  of  Alaska  there  shall  be  expressed  that  there  is  reserved  to  the 
United  States  a  right  of  way  for  the  construction  of  railroads,  telegraph 
and  telephone  lines  to  the  extent  of  one  hundred  feet  on  either  side  of  the 
center  line  of  any  such  road  and  twenty-five  feet  on  either  side  of  the 
center  line  of  any  such  telegraph  or  telephone  lines,  and  the  President  may, 
in  such  manner  as  he  deems  advisable,  make  reservation  of  such  lands  as 
are  or  may  be  useful  for  furnishing  materials  for  construction  and  for 
stations,  terminals,  docks,  and  for  such  other  purposes  in  connection  with 
the  construction  and  operation  of  such  railroad  lines  as  he  may  deem  neces- 
sary and  desirable.     [38  Stat.  L,  305.] 

This  is  known  as  the  ''Alaska  Railroad  Act." 

Seo.  2.  [Amount  of  expenditures.]  That  the  cost  of  the  work  author- 
ized by  this  Act  shall  not  exceed  $35,000,000,  and  in  executing  the  authority 
granted  by  this  Act  the  President  shall  not  expend  nor  obligate  the  United 
States  to  expend  more  than  the  said  sum ;  and  there  is  hereby  appropriated, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  the  sum 
of  $1,000,000  to  be  used  for  carrying  out  the  provisions  of  this  Act,  to 
continue  available  until  expended.     [38  Stat,  L.  307.] 

Sec.  3.  [Disposition  of  moneys  derived  from  sales,  etc.,  of  public 
property  —  earnings  of  railroads,  telegraphs  and  telephones.]  That  all 
moneys  derived  from  the  lease,  sale,  or  disposal  of  any  of  the  public  lands, 
including  townsites,  in  Alaska,  or  the  coal  or  mineral  therein  contained, 
or  the  timber  thereon,  and  the  earnings  of  said  railroad  or  railroads, 
together  with  the  earnings  of  the  telegraph  and  telephone  lines  constructed 
under  this  Act,  above  maintenance  charges  and  operating  expenses,  shall 
be  paid  into  the  Treasury  of  the  United  States  as  other  miscellaneous 
receipts  are  paid,  and  a  separate  account  thereof  shall  be  kept  and  annually 
reported  to  Congress.    [38  Stat.  L.  307.] 

Seo.  4.  [Beports  to  President  —  transmission  to  Congress.]  That  the 
oflScers,  agents,  or  agencies  placed  in  charge  of  the  work  by  the  President 
shall  make  to  the  President  annually,  and  at  such  other  periods  as  may 
be  required  by  the  President  or  by  either  House  of  Congress,  full  and 
complete  reports  of  all  their  acts  and  doings  and  of  all  moneys  received 
and  expended  in  the  construction  of  said  work  and  in  the  operation  of  said 
work  or  works  and  in  the  performance  of  their  duties  in  connection  there- 
with. The  annual  reports  herein  provided  for  shall  be  by  the  President 
transmitted  to  Congress.     [38  Stat.  L.  307.] 
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An  Aot  To  levy  and  collect  an  income  tax  on  raflroacLs  in  Alaska,  and 

for  other  purposes. 

[Act  of  July  18,  1914,  ch.  187,  38  Stat.  L.  517.] 

[Railroads  —  tax  on  gross  annual  income — repeal  of  license  tax.] 

That  in  addition  to  the  normal  income  tax  of  one  per  centum  on  net  income 
there  shall  be  levied  and  collected  one  per  centum  on  the  gross  annual 
income  of  all  railroad  corporations  doing  business  in  Alaska,  on  business 
done  in  Alaska,  which  shall  be  computed  and  collected  in  the  manner  pro- 
vided in  the  Act  of  Congress,  approved  October  third,  nineteen  hundred 
and  thirteen,  entitled  "An  Act  to  reduce  tariff  duties  and  to  provide 
revenue  for  the  Government,  and  for  other  purposes,"  the  proceeds  of 
which  tax  when  collected  shall  be  paid  to  the  treasurer  of  Alaska  and  be 
applicable  to  general  Territorial  purposes.  So  much  of  the  provisions  of 
the  Act  of  Congress  approved  March  third,  eighteen  hundred  and  ninety- 
nine,  entitled  **An  Act  to  define  and  punish  crimes  in  the  District  of 
Alaska  and  to  provide  a  code  of  criminal  procedure  for  said  district,''  or 
Acts  amendatory  thereof  as  impose  a  license  tax  of  $100  per  mile  per 
annum  on  railroads  operated  in  Alaska  is  hereby  repealed,  and  all  penalties 
for  nonpayment  thereof  are  hereby  remitted.    [38  Stat.  L.  517.] 

For  the  provisions  of  the  Act  of  Oct,  3,  1913,  ch.  IQ,  mentioned  in  the  text,  see  the 

title  IlTTEKNAL  REVENUE. 


VI.    SEALS  AND  OTHER  FUR-BEABINO  ANIMALS. 

Sec.  1956.  [Killing  of  fur-bearing  animab  prohibited.]  No  person 
shall  kill  any  otter,  mink,  marten,  sable,  or  fur  seal,  or  other  fur-bearing 
animal,  within  the  limits  of  Alaska  Territory  or  in  the  waters  thereof; 
and  every  person  guilty  thereof  shall,  for  each  oflfense,  be  fined  not  less 
than  two  hundred  nor  more  than  one  thousand  dollars  or  imprisoned  not 
more  than  six  months,  or  both ;  and  all  vessels,  their  tackle,  apparel,  fur- 
niture, and  cargo  found  engaged  in  violation  of  this  section  shall  be  for- 
feited; but  the  Secretary  of  Commerce  and  Labor  shall  have  power  to 
authorize  the  killing  of  any  such  mink,  marten,  sable,  fur  seal,  or  other 
fur-bearing  animal  under  such  regulations  as  he  may  prescribe;  and  it 
shall  be  the  duty  of  the  Secret€ury  of  Commerce  and  Labor  to  prevent  the 
killing  of  any  fur  seal  except  as  authorized  by  law  and  to  provide  for  the 
execution  of  the  provisions  of  this  section  until  it  is  otherwise  provided  by 
law.    [R.  S.] 

This  section  was  amended  to  read  as  above  given  by  an  Act  of  April  21,  1910,  ch. 
183,  I  4,  36  Stat.  L.  327.    As  originally  enacted  the  section  was  as  follows: 

**  No  person  shall  kill  any  otter,  mink,  marten,  sable,  or  fur-seal,  or  other  fur-bearing 
animal  within  the  limits  of  Alaska  Territory,  or  in  the  waters  thereof;  and  every  per- 
son guilty  thereof  shall,  for  each  oifense,  be  fined  not  less  than  two  hundred  nor  more 
than  one  thousand  dollars,  or  imprisoned  not  more  than  six  months,  or  both ;  and 
all  vessels,  their  tackle,  apparel,  furniture  and  cargo,  found  engaged  in  violation  of 
this  section  shall  be  forfeited;  laut  the  Secretary  of  the  Treasury  shall  have  power 
to  authorize  the  killing  of  any  such  mink,  marten,  sable,  or  other  f^ir-bearing  animal, 
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except  fur-seals,  under  such  regulation  as  he  may  prescribe;  and  it  shall  be  the  duty 
of  the  Secretary  to  prevent  the  killing  of  any  fur-seal,  and  to  provide  for  the  executio:i 
of  the  provisions  of  this  section  until  it  is  otherwise  provided  by  law;  nor  shall  he 
grant  any  special  privileges  under  this  section."  Act  of  July  27,  18G8,  ch.  273,  15 
Stat.  L.  241. 

As  here  noted,  this  section  was  re-enacted  in  the  Alaska  Penal  Laws  as  section  173, 
ch.  12.  By  said  Act  of  April  21,  1910,  ch.  183,  §  4,  both  this  section  and  said  section 
173  were  amended  to  read  as  given  in  the  text. 

By  the  Act  of  March  2,  1889,  ch.  415,  §  3,  25  SUt.  L.  1009,  this  section  was 
further  amended  by  being  extended  to  include  the  dominion  of  the  United  States  in 
the  waters  of  Bering  Sea,  and  the  President  w^as  authorized  to  proclaim  a  warning 
against  violating  the  provisions  of  said  section.  This  Act  was  superseded  by  the  Act 
of  Aug.  24,  1912,  ch.  373,  infra,  p.  345. 

The  words  "  and  Labor,"  wherever  they  occur  in  this  and  the  following  sections, 
were  superseded  by  the  Act  of  March  4,  1913,  ch.  141,  37  Stat.  L.  738,  creating  a 
Department  of  Labor  and  designating  the  Secretary  of  Commerce  and  Labor  as  the 
Secretary  of  Commerce. 


Killing  of  fur  seals  unlawful. —  The  kill- 
ing of  fur  seals  anywhere  within  the  bound- 
aries defined  by  the  treaty  of  March  30, 
1867,  whereby  Alaska  was  ceded  to  the 
United  States,  is  unlawful ;  and  "  vessels 
found  within  .said  boundaries,  engaged  in 
that  business,  are  subject  to  seizure  and 
condemnation  as  forfeited  to  the  United 
States."  The  James  G.  Swan,  (1892)  50 
Fed.   108. 

Courts  do  not  discuss  political  questions. 
— A  vessel  was  seized  by  a  United  States 
vessel  acting  under  orders  from  the  gov- 
ernment, within  the  entrance  of  Cook's  In- 
let, as  determined  by  a  line  draw^n  from 
Cape  Douglas  to  Point  Bede,  for  contra- 
vening the  above  section.  It  was  held  that 
the  presumption  is  that  such  orders  "  were 
given  in  the  assertion  on  the  part  of  this 
government  of  territorial  jurisdiction  over 
these  waters;"  and  "it  is  not  the  prov- 
ince of  courts  to  participate  in  the  dis- 
cussion of  the  questions  arising  out  of 
this  claim  of  jurisdiction  or  dominion,  for 
they  are  of  a  political  nature  and  not  ju- 
dicial." Tlie  Kodiak,  (1892)  53  Fed.  12G. 
To  same  effect  see  The  James  G.  Swan, 
(1892)  60  Fed.  108;  and  see  In  re  Cooper, 
(1892)  143  U.  S.  472,  12  S.  Ct.  453,  30 
U.  S.   (L.  ed.)   232. 

In  The  Alexander,  (1894)  60  Fed.  914, 
the  vessel  seized  was  held,  upon  the  evi- 
dence, to  have  been  within  Alaskan  waters 
and  liable  to  forfeiture  under  the  above 
section. 

Under  the  arbitration  treaty  between 
the  United  States  and  Great  Britain,  it 
was  decided  that  the  United  States  does 
not  possess  exclusive  jurisdiction  in  Ber- 
ing Sea  waters  beyond  the  regularly  rec- 
ognized three-mile  limit;  nor  does  it  have, 
outside  of  the  three-mile  limit,  any  ri^'ht 
of    property    in,    or    right    of    protection 


over,  the  fur  seals  which  frequent  Ameri- 
can islands.  It  follows  therefrom  that  the 
words  "  in  the  waters  thereof,"  as  used 
in  the  above  section,  and  the  words  "do- 
minion of  the  United  States  in  the  waters 
of  Bering  Sea,"  in  the  amendment 
thereto,  must  be  construed  to  mean  the 
Abaters  within  three  miles  from  the  shores 
of  Alaska,  The  La  Ninfa,  (C.  C.  A.  1896) 
75  Fed.  513. 

A  vessel  which  is  not  used  or  employed 
in  the  actual  killing  of  fur  seal  is  not 
violating  this  section;  the  fact  that  the 
masters  or  owners  intend  and  are  pre- 
paring so  to  employ  her,  not  sufficing  to 
constitute  the  offense,  provided,  from 
whatever  cause,  no  seals  were  killed.  The 
Ocean  Spray,  (1876)  4  Sawy.  105,  18  Fed. 
Cas.  No.   10,412. 

Killing  by  ratives. —  In  The  Kodiak, 
(1892)  53  Fed.  126,  a  fur  company  was 
held  not  to  have  contravened  the  regula- 
tions of  the  Secretary  of  the  Treasury 
prohibitin<r  the  killing  of  seals  by  ail 
others  than  natives,  by  allowing  the  na- 
tives who  did  the  killing  to  live  on  its 
vessel,  furnishing  such  natives  with  an 
outfit,  and  buying  the  skins  of  them.  And 
see  generally  as  to-  the  privileges  of  Indian 
natives,  The  James  G.  Swan,  (1892)  50 
Fed.  108. 

Forfeiture  of  vessel  equipped  for  hunt- 
ing sea  otter. —  See  The  Alexander,  (1894) 
60  Fed.  914. 

The  District  Court  of  Alaska  has  ad- 
miralty jurisdiction  over  the  forfeiture  of 
vessels  for  violation  of  this  section.  In  re 
Cooper,  (1892)  143  U.  S.  472,  12  S.  Ct. 
453,  36  U.  S.  (L.  ed.)  232. 

Liability  of  sureties  upon  bond  given 
for  release  of  vessel  seized,  see  U.  S.  v. 
Moseley,   (1881)    8  Fed.     88. 


Sec.  1 957*  [What  courts  have  jurisdiction  of  offenses.]  Until  other- 
wise provided  by  law,  all  violations  of  this  chapter,  and  of  the  several  laws 
hereby  extended  to  the  Territory  of  Alaska  and  the  waters  thereof,  com- 
mitted within  the  limits  of  the  same,  shall  be  prosecuted  in  any  district 
court  of  the  United  States  in  California  or  Oregon,  or  in  the  district  courts 
of  Washington;  and  the  collector  and  deputy  collectors  appointed  for 
Alaska  Territory,  and  any  person  authorized  in  writing  by  either  of  them. 
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or  by  the  Secretary  of  the  Treasury,  shall  have  power  to  arrest  persons 
and  seize  vessels  and  merchandise  liable  to  fines,  penalties,  or  forfeitures 
under  this  and  the  other  laws  extended  over  the  Territory,  and  to  keep 
and  deliver  the  same  to  the  marshal  of  some  one  of  such  courts ;  and  such 
courts  shall  have  original  jurisdiction,  and  may  take  cognizance  of  all 
cases  arising  under  this  act  and  the  several  laws  hereby  extended  over  the 
Territory,  and  shall  proceed  therein  in  the  same  manner  and  with  the  like 
effect  as  if  such  cases  had  arisen  within  the  district  or  Territory  where  the 
proceedings  are  brought.     [B.  S.] 

Act  of  July  27,  1868,  ch.  273,  15  SUt.  L.  241. 

"  This  chapter,"  as  used  in  the  foregoing  text,  refers  to  chapter  3  of  title  XXIII  of 
the  Revised  Statutes,  the  provisions  of  which  have  nearly  all  been  repealed  or 
superseded. 

Sec.  1958.  [Bemission  of  fines,  etc.]  In  all  cases  of  fine,  penalty,  or 
forfeiture,  embraced  in  the  act  approved  March  3,  1797,  ch.  13,  or  men- 
tioned in  any  act  in  addition  to  or  amendatory  of  such  act,  that  have 
occurred  or  may  occur  in  the  collection  district  of  Alaska,  the  Secretary 
of  the  Treasury  is  authorized,  if  in  his  opinion  the  fine,  penalty,  or  for- 
feiture was  incurred  without  willful  negligence  or  intention  of  fraud,  to 
ascertain  the  facts  in  such  manner  and  under  such  regulations  as  he  may 
deem  proper  without  regard  to  the  provisions  of  the  act  above  referred  to, 
and  upon  the  facts  so  to  be  ascertained,  he  may  exercise  all  the  power  of 
remission  conferred  upon  him  by  that  act,  as  fully  as  he  might  have  done 
had  such  facts  been  ascertained  under  and  according  to  the  provisions  of 
that  act.     [R.  8.] 

Act  of  July  27,  1868,  ch.  273,  15  Stat.  L.  242.  See  the  notes  to  the  preceding 
section. 

Sec.  1959.  [Pribilof  Islands  made  a  special  reservation  —  landing, 
etc.,  on,  unlawful.]  The  Pribilof  Islands,  including  the  islands  of  Saint 
Paul  and  Saint  George,  Walrus  and  Otter  Islands,  and  Sea  Lion  Rock,  in 
Alaska,  are  declared  a  special  reservation  for  government  purposes;  and 
imtil  otherwise  provided  by  law  it  shall  be  unlawful  for  any  person  to  land 
or  remain  on  any  of  those  islands,  except  through  stress  of  weather  or  like 
unavoidable  cause  or  by  the  authority  of  the  Secretary  of  Commerce  and 
Labor;  and  any  person  found  on  any  of  those  islands  contrary  to  the 
provisions  hereof  shall  be  summarily  removed  and  shall  be  deemed  guilty 
of  a  misdemeanor,  punishable  by  fine  not  exceeding  five  hundred  dollars 
or  by  imprisonment  not  exceeding  six  months,  or  by  both  fine  and  imprison- 
ment; and  it  shall  be  the  duty  of  the  Secretary  of  Commerce  and  Labor 
to  carry  this  section  into  effect.     [R.  8.] 

This  section  was  amended  to  read  as  above  by  section  5  of  an  Act  of  April  21, 
1910,  ch.  183,  36  Stat.  L.  327,  entitled  "An  Act  to  protect  the  seal  fisheries  of  Alaska, 
and  for  other  purposes."  And  the  same  section  amended  section  176  of  the  Alaska 
Penal  Code  (30  Stat.  L.  1280).    The  original  section  was  as  follows: 

"The  Islands  of  Saint  Paul  and  Saint  George,  in  Alaska,  are  declared  a  special 
reservation  for  Government  purposes;  and  until  otherwise  provided  by  law  it  shall 
be  unlawful  for  any  person  to  land  or  remain  on  either  of  those  islands,  except 
by  the  authority  of  the  Secretary  of  the  Treasury;  and  any  person  found  on  either 
of  those  islands  contrary  to  the  provisions  hereof  shall  be  summarily  removed;  and 
it  shall  be  the  duty  of  the  Secretarv  of  War  to  carry  this  section  into  effect."  Res. 
of  March  3,  1869,  No.  22,  15  Stat.  1..  348. 

As  to  the  Secretary  of  Commerce  and  I.abnr,  see  the  note  to  R.  S.  sec.  1956,  8vpra, 
p.  340. 
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Sec.  1960.  [BestrictioiiB  on  kiUing  seals  on  Pribilof  Islands.]  It  shall 
be  unlawful  to  kill  any  fur  seal  upon  the  Pribilof  Islands,  or  in  the 
waters  adjacent  thereto,  except  under  the  authority  of  the  Secretary  of 
Commerce  and  Labor,  and  it  shall  be  unlawful  to  kill  such  seals  by  the 
use  of  firearms  or  by  other  means  tending  to  drive  the  seals  away  from  those 
islands;  but  the  natives  of  the  islands  shall  have  the  privilege  of  killing 
such  young  seals  as  may  be  necessary  for  their  own  food  and  clothing, 
and  also  such  old  seals  as  may  be  required  for  their  own  clothing  and  for 
the  manufacture  of  boats  for  their  own  use ;  and  the  killing  in  such  cases 
shall  be  limited  and  controlled  by  such  regulations  as  may  be  prescribed  by 
the  Secretary  of  Commerce  and  Labor.     [JS.  8,] 

This  section,  and  with  it  section  177  of  the  Alaska  Penal  Laws,  were  amended  to 
read  as  above  given  by  the  Act  of  AprU  21,  1910,  ch.  183,  §  6,  36  Stat.  L.  327.  The 
original  section  was  as  follows: 

"  It  shall  be  unlawful  to  kill  any  fur-seal  upon  the  islands  of  Saint  Paul  and  Saint 
George,  or  in  the  waters  adjacent  thereto,  except  during  the  months  of  June,  July, 
September,  and  October  in  each  year;  and  it  shall  be  unlawful  to  kill  such  seals  at 
any  time  by  the  use  of  firearms,  or  by  other  means  tending  to  drive  the  seals  away 
from  those  islands;  but  the  natives  of  the  islands  shall  have  the  privilege  of  killing 
such  young  seals  as  may  be  necessary  for  their  own  food  and  clothing  during  other 
months,  and  also  such  old  seals  as  may  be  required  for  their  own  clothing,  and  for 
the  manufacture  of  boats  for  their  own  use;  and  the  killing  in  such  cases  shall  be 
limited  and  controlled  by  such  regulations  as  may  be  prescribed  by  the  Secretary  of 
the  Treasury."     Act  of  July  1,  1870,  ch.  189,  16  Stat.  L.  180. 

As  to  the  Secretary  of  Commerce  and  Labor,  see  the  note  to  R.  S.  sec.  1956,  tupra, 
p.  340. 

Sec.  1 961 .  [Killing  of  certain  seal  prohibited.]  It  shall  be  unlawful  to 
kill  any  female  seal  or  any  seal  less  than  one  year  old  at  any  season  of  the 
year,  except  as  above  provided;  and  it  shall  also  be  unlawful  to  kill  any 
seal  in  the  waters  adjacent  to  the  Pribilof  Islands,  or  on  the  beaches,  cliffs, 
or  rocks  where  they  haul  up  from  the  sea  to  remain ;  and  every  person  who 
violates  the  provisions  of  this  or  the  preceding  section  shall  be  punished 
for  each  offense  by  a  fine  of  not  less  than  two  hundred  dollars  nor  more 
than  one  thousand  dollars  or  by  imprisonment  not  more  than  six  months, 
or  by  both  such  fine  and  imprisonment;  and  all  vessels,  their  tackle, 
apparel,  and  furniture,  whose  crews  are  found  engaged  in  the  violation  of 
either  this  or  the  preceding  section  shall  be  forfeited  to  the  United 
States.    [R.  8.] 

This  section,  as  well  as  section  178  of  the  Alaska  Penal  Laws,  waa  amended  to  read 
as  above  given  by  the  Act  of  April  21,  1910,  ch.  183,  $  7,  36  Stat.  L.  328.  Originally 
the  section  was  as  follows: 

**  It  shall  be  unlawful  to  kill  any  female  seal,  or  any  seal  less  than  one  year  old,  at 
any  season  of  the  year,  except  as  above  provided;  and  it  shaU  also  be  unlawful  to 
kill  any  seal  in  the  waters  adjacent  to  the  islands  of  Saint  Paul  and  Saint  Qeorge,  or 
on  the  beaches,  cliffs,  or  rocks  where  they  haul  up  from  the  sea  to  remain;  and  every 
person  who  violates  the  provisions  of  this  or  the  preceding  section  shall  be  punished 
for  each  offense  by  a  fine  of  not  less  than  two  hundred  dollars  nor  more  uian  one 
thousand  dollars,  or  by  imprisonment  not  more  than  six  months,  or  by  both  such  fine 
and  imprisonment;  and  all  vessels,  their  tackle,  apparel,  and  furniture,  whose  crews 
are  found  engaged  in  the  violation  of  either  this  or  the  preceding  section,  shall  be 
forfeited  to  the  United  States."    Act  of  July  1,  1870,  ch.  189,  16  Stat.  L.  180. 

Sections  1962-1972  repealed. —  R.  S.  sec.  1962  limited  for  twenty  years  the  number 
of  seals  which  could  be  killed  for  their  skins.  R.  S.  sees.  196^1972  inclusive  pro- 
vided for  the  leasing  of  the  right  to  take  seals.  These  sections  were  repealed  by  the 
Act  of  April  21,  1910,  ch.  183,  §  10,  32  .Stat.  L.  328,  the  repeal  to  take  effect  May  1, 
1910. 
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Sec.  1973.  [Agent  and  assistants  to  manage  seal  fisheries.]     The 

Secretary  of  the  Treasury  is  authorized  to  appoint  one  agent  and  three 
assistant  agents,  who  shall  be  charged  with  the  management  of  the  seal 
fisheries  in  Alaska,  and  the  performance  of  such  other  duties  as  may  be 
assigned  to  them  by  the  Secretary  of  the  Treasury.    [B.  8.] 

Act  of  March  6,  1872,  ch.  31,  17  Stat.  L.  36. 

This  and  the  following  section  have  not  been  repealed,  but  are  apparently  superseded 
by  the  various  appropriation  acts.  The  Sundry  Civil  Appropriation  Act  for  the  fiscal 
year  1915  provides  for  two  agents  and  caretakers  at  a  salary  of  $2,000  each  (Act  Aug.  1, 
1914,  ch.  223,  i  1,  38  Stat.  L.  661).    And  see  the  notes  to  the  following  section. 

Sec.  1974-  [Their  pay,  etc.]  The  agent  shall  receive  the  sum  of  ten 
dollars  each  day,  one  assistant  agent  the  sum  of  eight  dollars  each  day,  and 
two  assistant  agents  the  sum  of  six  dollars  each  day  while  so  employed; 
and  they  shall  also  be  allowed  their  necessary  traveling  expenses  in  going  to 
and  returning  from  Alaska,  for  which  expenses  vouchers  shall  be  pre- 
sented to  the  proper  accounting  oflBcers  of  the  Treasury,  and  such  expenses 
shall  not  exceed  in  the  aggregate  six  hundred  dollars  each  in  any  one  year. 
[R.  8.] 

Act  of  March  6,  1872,  ch.  31,  17  Stat.  L.  35. 

See  the  note  to  R.  S.  sec.  1973,  given  above.  The  Sundry  Civil  Appropriation  Act 
of  July  31,  1876,  ch.  246,  contained  the  following  provision:  "♦  *  •  that  the  two 
assistant  agents  whose  salaries  as  fixed  by  law  at  two  thousand  one  hundred  and 
ninety  dollars  each  per  annum,  shall  be  discontinued  from  and  after  the  first  day  of 
October  eighteen  hundred  and  seventy-six."     [19  Stat.  L.  118.] 

Sec.  1 975.  [Not  to  be  interested  in  right  to  take  seals.]  Such  agents 
shall  never  be  interested,  directly  or  indirectly,  in  any  lease  of  the  right  to 
take  seals,  nor  in  any  proceeds  or  profits  thereof,  either  as  owner,  agent, 
partner,  or  otherwise.     [R.  8,] 

Act  of  March  5,  1872,  ch.  31,  17  Stat.  L.  35. 

Sec.  1976.  [Agents  may  administer  certain  oaths  and  take  testi- 
mony.] Such  agents  are  empowered  to  administer  oaths  in  all  cases  relat- 
ing to  the  service  of  the  United  States,  and  to  take  testimony  in  Alaska  for 
the  use  of  the  Government  in  any  matter  concerning  the  public  revenues. 
[R.  8.] 

Act  of  March  6,  1872,  ch.  31,  17  Stat.  L.  35. 


[Seo.  1.]  [St.  Paul  Island — price  for  fox  skins.]  Saint  Paul  Island 
•  •  ;  and  the  Secretary  of  the  Treasury  is  hereby  required  to  fix  a  reason- 
able price  to  be  paid  the  natives  of  said  island  for  blue  fox  skins  secured 
by  them.    [28  8iat  L.  391.] 

The  ahove  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  18,  1894,  ch.  901. 


[Sbo.  1.]    [Investigation  of  seal  life  on  Pribilof  Island  and  Bering 
Sea.]     •     •     •     And  the  Commissioner  of  Fisheries  is  authorized  and 
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required  to  investigate,  under  the  direction  of  the  Secretary  of  the  Treas- 
ury, and  when  so  requested  and  report  annually  to  him  regarding  the  con- 
ditions of  seal  life  upon  the  rookeries  of  the  Pribilof  Island ;  and  he  is  also 
directed  to  continue  the  inquiries  relative  to  the  life  history  and  migrations 
of  the  fur  seals  frequenting  the  waters  of  Bering  Sea.  •  •  [27  Stat  L. 
585.] 

The  aboTe  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1893,  ch.  208. 


An  Act  To  protect  the  seal  fisheries  of  Alaska  and  for  other  purposes. 

[Act  of  April  21,  1910,  ch.  183,  36  Stat.  L.  326.] 

[Sec.  1.]  [Seal  fisheries  on  Pribilof  Islands  —  regulations.]  That  the 
Secretary  of  Commerce  and  Labor  shall  have  power  to  authorize  the  killing 
of  fur  seals  and  the  taking  of  sealskins  on  the  Pribilof  Islands,  in  Alaska, 
under  regulations  established  by  him  prescribing  the  manner  in  which  such 
killing  shall  be  done  and  limiting  the  number  of  seals  to  be  killed,  when- 
ever he  shall  determine  that  such  killing  is  necessary  or  desirable  and  not 
inconsistent  with  the  preservation  of  the  seal  herd:  Provided,  however, 
That  under  such  authority  the  right  of  killing  fur  seals  and  taking  seal- 
skins shall  be  exercised  by  oflBcers,  agents,  or  employees  of  the  United  States 
appointed  by  the  Secretary  of  Commerce  and  Labor,  and  by  the  natives  of 
the  Pribilof  Islands  under  the  direction  and  supervision  of  such  officers, 
agents,  or  employees,  and  by  no  other  person:  And  provided  further, 
That  male  seals  only  shall  be  killed  and  that  not  more  than  ninety-five 
per  centum  of  three-year-old  male  seals  shall  be  killed  in  any  one  year. 
[36  Stat.  L.  326.] 

Tkis  is  known  as  the  "  Seal  Fisheries  Act," 

Sections  4,  5,  6,  and  7  of  this  Act  amended  R.  S.  sees.  19o6,  1059,  1960  and  1961 
and  are  embodied  in  these  sections  as  given  svpra,  p.  339,  et  seq. 

Section  8  of  this  Act  amended  the  Act  of  Dec.  29,  1897,  ch.  3,  |  1,  30  SUt.  L.  226, 
which,  as  amended,  was  superseded  by  the  Act  of  Aug.  24,  1912,  ch.  373,  infra,  p.  345 

The  Secretary  oif  Commerce  and  Labor  was  designated  the  Secretary  of  Commerce 
by  the  Act  of  March  4,  1913,  ch.  141,  37  Stat.  L.  736. 

See  the  Act  of  Aug.  24,  1912,  ch.  373.  infra,  p.  345,  section  11  of  which  suspended 
the  killing  of  seals  on  the  Pribilof  Islands  for  five  years. 

Sec.  2.  [Sales.]  That  any  and  all  sealskins  taken  under  the  authority 
conferred  by  the  preceding  section  shall  be  sold  by  the  Secretary  of  Com- 
merce and  Labor  in  such  market,  at  such  times,  and  in  such  manner  as  he 
may  deem  most  advantageous ;  and  the  proceeds  of  such  sale  or  sales  shall 
be  paid  into  the  Treasury  of  the  United  States :  Provided,  That  the  direc- 
tions of  this  section,  relating  to  the  disposition  of  sealskins  and  the  pro- 
ceeds thereof,  shall  be  subject  to  the  provisions  of  any  treaty  hereafter 
made  by  the  United  States  for  the  protection  of  seal  life.  [36  Stat.  L, 
326.] 

See  the  notes  to  section  1  of  this  Act. 

Sec.  3.  [Employment  of  Pribilof  natives.]  That  whenever  seals  are 
killed  and  sealskins  taken  on  any  of  the  Pribilof  Islands  the  native  inhabit- 
ants of  said  islands  shall  be  employed  in  such  killing  and  in  curing  the 
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skins  t^en,  and  shall  receive  for  their  labor  fair  compensation^  to  be  fixed 
from  time  to  time  by  the  Secretary  of  Commerce  and  Labor,  who  shall  have 
the  authority  to  prescribe  by  regulation  the  manner  in  which  such  com- 
pensation shall  be  paid  to  the  said  natives  or  expended  or  otherwise  used 
in  their  behalf  and  for  their  benefit.     [36  Siat.  L,  327.] 

See  the  notes  to  section  1  of  this  Act. 

Sec.  9.  [Additional  oflcers,  authorized  —  purchase  of  right  of  present 
lessee,  etc. — maintenance  of  depots,  etc. —  food,  etc.,  to  natives.]  That 
the  Secretary  of  Commerce  and  Labor  shall  have  authority  to  appoint  such 
additional  officers,  agents,  and  employees  as  may  be  necessary  to  carry  out 
the  provisions  of  this  Act  and  the  laws  of  the  United  States  relating  to  the 
seal  fisheries  of  Alaska,  to  prescribe  their  duties  and  to  fix  their  compensa- 
tion; he  shall  likewise  have  authority  to  purchase  from  the  present  lessee 
of  the  right  to  take  seals  on  the  islands  of  Saint  Paul  aiid  Saint  George,  at 
a  fair  valuation  to  be  agreed  upon,  the  warehouses,  salt  houses,  boats, 
launches,  lighters,  horses,  mules,  wagons,  and  other  property  of  the  said 
lessee  on  the  islands  of  Saint  Paul  and  Saint  George,  including  the  dwell- 
ings of  the  natives  of  said  islands ;  he  shall  likewise  have  authority  to  estab- 
lish and  maintain  depots  for  provisions  and  supplies  on  the  Pribilof  Islands 
and  to  provide  for  the  transportation  of  such  provisions  and  supplies  from 
the  mainland  of  the  United  States  to  the  said  islands  by  the  charter  of 
private  vessels  or  by  the  use  of  public  vessels  of  the  United  States  which 
may  be  placed  at  his  disposal  by  the  President ;  and  he  shall  likewise  have 
authority  to  furnish  food,  shelter,  fuel,  clothing,  and  other  necessaries  of 
life  to  the  native  inhabitants  of  the  Pribilof  Islands  and  to  provide  for  their 
comfort,  maintenance,  education,  and  protection.     [36  Stat.  L,  328.] 

See  the  not-es  to  secrtion  1  of  this  Act. 

The  words  "  and  Lalwr  "  in  the  text  were  superseded  by  the  Act  of  March  4,  1913, 
ch.  141,  37  Stat.  L.  736,  creating  a  Department  of  Labor  and  designating  the  Secretary 
of  Commerce  and  Labor  as  the  Secretary  of  Commerce. 

Sec.  10.  [Effect — appropriation.]  •  •  •  The  provisions  of  this 
Act  shall  take  effect  from  and  after  the  first  day  of  May,  nineteen  hundred 
and  ten ;  and  there  is  hereby  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  the  sum  of  one  hundred  and  fifty  thou- 
sand dollars  for  carrying  into  effect  the  provisions  of  this  Act.  [36  Stat. 
L.  328.] 

The  first  part  of  the  foregoing  section  repealed  R.  S.  sees.  196^1972  inclusive,  as 
noted,  supra,  p.  342. 


An  Act  To  give  effect  to  the  convention  between  the  Oovermnenta  of  the 
United  States,  Great  Britain,  Japan,  and  Bussia  for  the  preservation 
and  protection  of  the  fur  seals  and  sea  otter  which  frequent  the 
waters  of  the  north  Pacific  Ocean,  concluded  at  Washington  July 
seventh,  nineteen  hundred  and  eleven. 

[Act  of  Aug.  24,  1912,  ch.  373,  37  Stat.  L.  499.] 

[Sec,  1.]  [Killing,  etc.,  seals  or  sea-otter  in  north  Pacific  Ocean  for- 
bidden.]    That  no  citizen  of  the  United  States,  nor  persou  owing  duty  of 
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obedience  to  the  laws  or  the  treaties  of  the  United  States,  nor  any.  of  their 
vessels,  nor  any  vessel  of  the  United  States,  nor  any  person  belonging  to  or 
on  board  of  such  vessel,  shall  kill,  capture,  or  pursue,  at  any  time  or  in  any 
manner  whatever,  any  fur  seal  in  the  waters  of  the  nortii  Pacific  Ocean 
north  of  the  thirtieth  parallel  of  north  latitude  and  including  the  seas  of 
Bering,  Kamchatka,  Okhotsk,  and  Japan ;  nor  shall  any  such  person  or  ves- 
sel kill,  capture,  or  pursue  sea  otter  in  any  of  the  waters  mentioned  beyond 
the  distance  of  three  miles  from  the  shore  line  of  the  territory  of  the  United 
States.    [37  Stat  L.  499.] 

Thia  is  the  flrst  eection  of  the  "Pelajsfic  Sealing;  Act."  Immediately  preceding  the 
foregoing  section  was  the  following  preamble: 

"  Whereas  the  plenipotentiaries  of  the  United  States,  Great  Britain,  Japan,  and 
Russia  did,  on  the  seventh  day  of  July,  anno  Domini  nineteen  hundred  and  eleven, 
enter  into  a  convention  for  the  preservation  and  protection  of  the  iur  seals  and  sea 
otter  which  frequent  the  waters  of  the  north  Pacific  Ocean,  which  convention  was 
subsequently  ratified  by  the  Governments  of  the  United  States,  Great  Britain,  Japan, 
and  Russia  and  the  exchange  of  ratifications  thereof  was  effected  on  the  twelfth  day 
of  December,  nineteen  hundred  and  eleven:    Now,  therefore,"  etc. 

The  treaty  in  pursuance  of  which  this  Act  was  made  is  set  out  in  37  Stat.  L. 
1538. 

This  Act  supersedes  the  Act  of  Dec.  29,  1897,  ch.  3,  30  Stat.  L.  226,  as  amended 
by  the  Act  of  April  21,  1510,  ch.  183,  §  8,  36  Stat.  L.  238. 

The  provisions  of  this  Act  also  superseded  those  of  the  Act  of  April  6,  1892,  ch.  57, 
28  Stat.  L.  52,  being  "An  Act  to  give  effect  to  the  award  rendered  by  the  Tribunal 
of  Arbitration,  at  Paris,  under  the  treaty  between  the  United  States  and  Great 
Britain,  concluded  at  Washington,  February  twenty-ninth,  eighteen  hundred  and 
ninety-two,  for  the  purpose  of  submitting  to  arbitration  certain  questions  concerning 
the  preservation  of  the  fur  seals,"  as  amended  by  the  Act  of  April  24,  1894,  ch.  63, 
28  Stat.  L.  64.  Said  Act  of  April  6,  1894,  ch.  57,  superseded  the  prior  Act  of  Feb. 
21,  1893,  ch.  150,  27  Stat.  L.  472. 

The  statute  of  Great  Britain,  passed  to  carry  out  the  provisions  of  said  award  of 
the  Tribunal  of  Arbitration,  is  given  in  Law  Reports,  The  Statutes  57  Victoria. 

Tliis  Act  also  supersedes  the  Act  of  June  5,  1894,  ch.  91,  28  Stat.  85,  which  was 
supplementary  to  the  Act  of  April  6,  1894,  ch.  57,  previously  cited. 

R.  S.  sec.  1956,  supra,  p.  339,  was  also  superseded  in  part  by  this  Act. 

In  addition  to  the  provisions  of  this  Act,  see  the  Act  of  April  21,  1910,  ch.  183, 
supra,  p.  344,  and  the  various  sections  of  the  Revised  Statutes  given  under  this 
subdivision. 

Sec.  2.  [Equipping,  etc.,  vessels  —  use  of  ports,  etc. —  vessels 
excluded.]  That  no  citizen  of  the  United  States,  nor  person  above 
described  in  the  first  section,  shall  equip,  use,  or  employ,  or  furnish  aid  in 
equipping,  using,  or  employing,  or  furnish  supplies  to  any  vessel  used  or 
employed,  or  to  be  used  or  employed,  in  carrying  on  or  taking  part  in 
pelagic  sealing  or  in  sea-otter  hunting  in  said  waters,  nor  shall  any  of  their 
vessels  nor  any  vessel  of  the  United  States  be  so  used  or  employed ;  and  no 
person  or  vessel  shall  use  any  of  the  ports  or  harbors  of  the  United  States,  or 
any  part  of  the  territory  of  the  United  States,  for  any  purposes  whatsoever 
connected  with  the  operations  of  pelagic  sealing  or  sea-otter  hunting  in  the 
waters  named  in  the  first  section  of  this  Act ;  and  no  vessel  which  is  engaged 
or  employed,  or  intended  to  be  engaged  or  employed,  for  or  in  connection 
with  pelagic  sealing  or  sea-otter  hunting  in  such  waters  shall  use  any  of  the 
ports  or  harbors  or  any  part  of  the  territory  of  the  United  States  for  any 
purpose  whatsoever.    [37  Stat.  L.  500.] 

See  the  notes  to  section  1  of  this  Act. 

Siio.  3.  [Killing  by  natives.]  That  the  provisions  of  the  first  and  sec- 
ond sections  of  this  Act  shall  not  apply  to  Indians,  Aleuts,  or  other 
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abori^es  dwelling  on  the  American  coast  of  the  waters  mentioned  in  the 
first  section  of  this  Act  who  carry  on  pelagic  sealing  in  canoes  or  undecked 
boats  propelled  wholly  by  paddles,  oars,  or  sails,  and  not  transported  by 
or  used  in  connection  with  other  vessels,  and  manned  by  not  more  than 
five  persons  each,  in  the  way  hitherto  practiced  by  the  said  Indians,  Aleuts, 
or  other  aborigines,  and  without  the  use  of  firearms:  Provided,  however, 
That  the  exception  made  in  this  section  shall  not  apply  to  Indians,  Aleuts, 
or  other  aborigines  in  the  employment  of  other  persons  or  who  shall  kill, 
capture,  or  pursue  fur  seals  or  sea  otters  under  contract  to  deliver  the 
skins  to  any  person.    [37  Stat.  L.  500.] 

See  the  notes  to  section  1  of  this  Act. 

Sec.  4.  [Importmg  illegally  taken  sldiia.]  That  the  importation  or 
bringing  into  territory  of  the  United  States,  by  any  person  whatsoever,  of 
skins  of  for  seals  or  sea  otters  taken  in  the  waters  mentioned  in  the  first 
section  of  this  Act,  or  of  skins  identified  as  those  of  the  species  known  as 
Callorhinus  alascanus,  Gallorhinus  ursinus,  and  Callorhinus  kurilensis,  or 
belonging  to  the  American,  Russian,  or  Japanese  herds,  whether  raw, 
dressed,  dyed,  or  manufactured,  except  such  as  have  been  taken  under  the 
authority  of  the  respective  parties  to  said  convention,  to  which  the  breed- 
ing grounds  of  such  herds  belong,  and  have  been  officially  marked  and 
certified  as  having  been  so  taken,  is  hereby  prohibited ;  and  all  such  articles 
imported  or  brought  in  after  this  Act  shall  take  eifect  shall  not  be  permitted 
to  be  exported,  but  shall  be  seized  and  forfeited  to  the  United  States,  [37' 
Stat,  L.  500.] 

See  the  notes  to  section  1  of  this  Act. 

Sec.  5.  [Begulations  to  be  made  by  the  President.]  That  the  Presi- 
dent shall  have  power  to  make  regulations  to  carry  this  Act  and  the  said 
convention  into  effect,  and  from  time  to  time  to  add  to,  modify,  amend,  or 
revoke  such  regulations,  as  in  his  judgment  may  seem  expedient.  It  shall 
be  the  duty  of  the  Secretary  of  Commerce  and  Labor,  under  the  direction 
of  the  President,  to  see  that  the  said  convention,  the  provisions  of  this  Act, 
and  the  regulations  made  thereunder  are  executed  and  enforced;  and  all 
officers  of  the  United  States  engaged  in  the  execution  and  enforcement  of 
this  Act  are  authorized  and  directed  to  cooperate  with  the  proper  officers  of 
any  of  the  other  parties  to  the  said  convention  in  taking  such  measures  as 
may  be  appropriate  and  available  under  the  said  convention,  this  Act,  or 
the  regulations  made  thereunder  for  the  purpose  of  preventing  pelagic 
sealing  as  in  this  Act  prohibited.    [37  Stat.  L.  500.] 

See  the  notes  to  section  1  of  this  Act. 

Sec.  6.  [Pumshment  for  violations.]  That  every  person  guilty  of  a 
violation  of  any  of  the  provisions  of  said  convention,  or  of  this  Act,  or  of 
any  regulation  made  thereunder,  shall,  for  each  offense,  be  fined  not  less 
than  two  hundred  dollars  or  more  than  two  thousand  dollars,  or  imprisoned 
not  more  than  six  months,  or  both ;  and  every  vessel,  its  tackle,  apparel, 
furniture,  and  cargo,  at  any  time  used  or  employed  in  violation  of  this 
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Act,  or  of  the  regulations  made  thereunder,  shall  be  forfeited  to  the  United 
States.    [37  Stat  L,  501.] 

See  the  notes  to  section  1  of  this  Act. 

Intent. —  Under  a  similar  section  in  the  owner  of  the  vessel  or  her  equipage  or 

Act  of  April   6,    1894,   it   wa«  held   that  cargo  or  any  part  thereof,  or  any  interest 

forfeiture   took    place    regardless   of   any  therein.     The  James  G.  Swan,   (1896)    77 

question   of    intent   on   the   part   of   any  Fed.  473. 

Sec.  7.  [Vessels  presume!  to  be  violating  law,  etc.]  That  if  any  ves- 
sel shall  be  found  within  the  waters  to  which  this  Act  applies,  having  on 
board  fur-seal  skins  or  sea-otter  skins,  or  bodies  of  seals  or  sea  otters,  or 
apparatus  or  implements  for  killing  or  taking  seals  or  sea  otter,  it  shall  be 
presumed  that  such  vessel  was  used  or  employed  in  the  killing  of  said  seals 
or  sea  otters,  or  that  said  apparatus  or  implements  were  used  in  violation 
of  this  Act,  until  the  contrary  is  proved  to  the  satisfaction  of  the  court,  in 
so  far  as  such  vessel,  apparatus,  and  implements  are  subject  to  the  juris- 
diction of  the  United  States.    [37  Stat  L.  501.] 

See  the  notes  to  section  1  of  this  Act. 

Sec.  8.  [Prosecutions  —  venue.]  That  any  violation  of  the  said  conven- 
tion, or  of  this  Act,  or  of  the  regulations  thereunder,  may  be  prosecuted 
either  in  the  district  court  of  Alaska,  or  in  any  district  court  of  the  United 
States  in  California,  Oregon,  or  Washington.     [37  Stat.  L.  501.] 

See  the  notes  to  section  1  of  this  Act. 

Sec.  9.  [Ouard  or  patrol  of  waters  —  seizure  and  search  of  vessels.] 

That  it  shall  be  the  duty  of  the  President  to  cause  a  guard  or  patrol  to  be 
maintained  in  the  waters  frequented  by  the  seal  herd  or  herds  and  sea 
otter,  in  the  protection  of  which  the  United  States  is  especially  interested, 
composed  of  naval  or  other  public  vessels  of  the  United  States  designated  by 
him  for  such  service ;  and  any  officer  of  any  such  vessel  engaged  in  such  serv- 
ice and  any  other  officers  duly  designated  by  the  President  may  search  any 
vessel  of  the  United  States,  in  port,  or  in  territorial  waters  of  the  United 
States,  or  on  the  high  seas,  when  suspected  of  having  violated,  or  being 
about  to  violate,  the  provisions  of  said  convention,  or  of  this  Act,  or  of 
any  regulation  made  thereunder,  and  may  seize  such  vessel  and  the  officers 
and  crew  thereof  and  bring  them  into  the  most  accessible  port  of  the  Terri- 
tory or  of  any  of  the  States  mentioned  in  the  eighth  ifection  of  this  Act  for 
trial.     [37  Stat.  L.  501.] 

See  the  notes  to  section  1  of  this  Act. 

Sec.  10.  [Seizure  outside  of  territorial  jurisdiction — delivery  to 
proper  officials  —  seizures  by  other  than  United  States  officers — procla- 
mation to  issue.]  That  any  vessel  or  person  described  in  the  first  section 
of  this  Act  offending  or  being  about  to  offend  against  the  prohibitions  of  the 
said  convention,  or  of  this  Act,  or  of  the  regulations  made  thereunder,  may  be 
seized  and  detained  by  the  naval  or  other  duly  commissioned  officers  of  any 
of  the  parties  to  the  said  convention  other  than  the  United  States,  except 
within  the  territorial  jurisdiction  of  one  of  the  other  of  said  parties,  on  con- 
dition, however,  that  when  such  vessel  or  person  is  so  seized  and  detained 
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by  officers  of  any  party  other  than  the  United  States  such  vessel  or  person 
shall  be  delivered  as  soon  as  practicable  at  the  nearest  point  to  the  place 
of  seizure,  with  the  witnesses  and  proofs  necessary  to  establish  the  offense 
so  far  as  they  are  under  the  control  of  such  party,  to  the  proper  official 
of  the  United  States,  whose  courts  alone  shall  have  jurisdiction  to  try  the 
offense  and  impose  the  penalties  for  the  same:  Provided,  however,  That 
the  said  officers  of  any  party  to  said  convention  other  than  the  United 
States  shall  arrest  and  detain  vessels  and  persons,  as  in  this  section  speci- 
fied, only  after  such  party,  by  appropriate  legislation  or  otherwise,  shall 
have  authorized  the  naval  or  other  officers  of  the  United  States  duly  com- 
missioned and  instructed  by  the  President  to  that  end  to  arrest,  detain,  and 
deliver  to  the  proper  officers  of  such  party  vessels  and  subjects  under  the 
jurisdiction  of  that  Government  offending  against  said  convention  or  any 
statute  or  regulation  made  by  that  Government  to  enforce  said  convention. 
The  President  of  the  United  States  shall  determine  by  proclamation  when 
such  authority  has  been  given  by  the  other  parties  to  said  convention,  and 
his  determination  shall  be  conclusive  upon  the  question;  and  such  procla- 
mation may  be  modified,  amended,  or  revoked  by  proclamation  of  the 
President  whenever,  in  his  judgment,  it  is  deemed  expedient.  [37  Stat.  L, 
501.] 

See  the  notes  to  section  1  of  this  Act. 

Sec.  11.  [Killing  |ur  seals  on  Pribilof  Islands  suspended  for  five 
years  —  exemptions.]  That  from  and  after  the  approval  of  this  Act  all 
killing  of  fur  seals  on  the  Pribilof  Islands,  or  anywhere  within  the  jurisdic- 
tion of  the  United  States  in  Alaska,  shall  be  suspended  for  a  period  of  five 
years,  and  shall  be,  ai^d  is  hereby,  declared  to  be  unlawful ;  and  all  punish- 
ments and  penalties  heretofore  enacted  for  the  illegal  killing  of  fur  seals 
shall  be  applicable  and  inflicted  upon  offenders  under  this  section:  Pro- 
vided.  That  this  prohibition  shall  not  apply  to  the  annual  killing  on  the 
Pribilof  Islands  of  such  male  seals  as  are  needed  to  supply  food,  clothing, 
and  boat  skins  for  the  natives  on  the  islands,  as  is  provided  for  in  article 
eleven  of  said  convention ;  the  skins  of  all  seals  so  used  for  food  shall  be  pre- 
served and  annually  sold  by  the  Government,  and  proceeds  of  such  annual 
sales  shall  be  covered  into  the  Treasury  of  the  United  States:  Provided 
further,  That  at  the  expiration  of  the  said  five  years'  suspension  of  all  com- 
mercial killing  as  above  provided,  said  killing  may  be  resumed  under  author- 
ity of  the  Secretary  of  Commerce  and  Labor :  Provided,  however.  That  the 
number  of  three-year-old  males  selected  from  among  the  finest  and  most 
perfect  seals  of  that  age  found  on  the  hauling  grounds,  to  be  reserved  for 
breeding  purposes,  in  each  year  ending  August  first,  shall  not  be  fewer  than 
the  following :  In  nineteen  hundred  and  seventeen,  and  in  each  year  there- 
after until  nineteen  hundred  and  twenty-six,  inclusive,  five  thousand.  The 
Secretary  of  Commerce  and  Labor,  or  his  authorized  agents,  shall  have 
authority  to  receive  on  behalf  of  the  United  States  any.  and  all  fur-seal 
skins  taken  as  provided  in  the  thirteenth  and  fourteenth  articles  of  said 
convention  and  tendered  for  delivery  by  the  Governments  of  Japan  and 
Great  Britain  in  accordance  with  the  terms  of  said  articles;  and  all  skins 
which  are  or  shall  become  the  property  of  the  United  States  from  any  source 
whatsoever  shall  be  sold  by  the  Secretary  of  Commerce  and  Labor  in  such 
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market,  at  such  times,  and  in  such  manner  as  he  may  deem  most  advan- 
tageous; and  the  proceeds  of  such  sale  or  sales  shall  be  paid  into  the 
Treasury  of  the  United  States.  The  Secretary  of  Commerce  and  Labor 
shall  likewise  have  authority  to  deliver  to  the  authorized  agents  of  the 
Canadian  Oovemment  and  the  Japanese  Government  the  skins  to  which 
they  are  entitled  under  the  provisions  of  the  tenth  article  of  said  conven- 
tion ;  to  pay  to  Great  Britain  and  Japan  such  sums  as  they  are  entitled  to 
receive,  respectively,  under  the  provisions  of  the  eleventh  article  of  said 
convention;  to  retain  such  skins  as  the  United  States  may  be  entitled  to 
retain  under  the  provisions  of  the  eleventh  article  of  said  convention ;  and 
to  do  or  perform,  or  cause  to  be  done  or  performed,  any  and  every  act  which 
the  United  States  is  authorized  or  obliged  to  do  or  perform  by  the  pro- 
visions of  the  tenth,  eleventh,  thirteenth,  and  fourteenth  articles  of  said 
convention;  and  to  enable  the  Secretary  of  Commerce  and  Labor  to  carry 
out  the  provisions  of  the  said  eleventh  article  there  is  hereby  appropriated, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  the  sum  of 
four  hundred  thousand  dollars.    [37  Stat.  L,  502.] 

See  the  notes  to  section  1  of  this  Act. 

Bj  Res.  of  Feb.  24,  1915,  No.  7,  it  was  provided:  <<That  the  Secretary  of  Oom- 
merce  be,  and  he  hereby  is,  authorized  to  postpone  the  sale  of  all  skins  now  in  posses- 
sion of  the  Government,  taken  from  seals  killed  on  the  Pribilof  Islands  for  food 
purposes,  under  section  eleven  of  the  Act  of  August  twenty-fourth,  nineteen  hundred 
and  twelve,  until  such  time  as,  in  his  discretion,  he  shall  deem  advisable;  and  the 
proceeds  of  such  sale  shall  be  covered  into  the  Treasury  of  the  United  States." 
VS8  Btat.  L.  1222.] 

Seo.  12.  [''  Pelagic  sealing  "  defined  —  ''  person  "  construed.]  That 
the  term  '  *  pelagic  sealing  ' '  where  used  in  this  Act  shall  be  taken  to  mean 
the  killing,  capturing,  or  pursuing  in  any  manner  whatsoever  of  fur  seals 
while  the  same  are  in  the  water.  The  word  **  person  "  where  used  in 
this  Act  shall  extend  and  be  applied  to  partnerships  and  corporations. 
[37  Stat.  L.  502.] 

See  the  notes  to  section  1  of  this  AeL 

Sec.  13.  [Effect  and  duration.]  That  this  Act  shall  take  effect  imme- 
diately, and  shall  continue  in  force  until  the  termination  of  the  said  con- 
vention.    [37  Stat.  L.  502.] 


Vn.    FISH  AND  FISHEBIES. 

[Sec.  1.]  [Agent  and  assistant  agent  —  appointment  and  salary.] 
•  •  •  For  the  protection  of  the  salmon  fisheries  of  Alaska,  including 
salaries  of  one  agent,  at  two  thousand  five  hundred  dollars,  and  one  assist- 
ant agent,  at  two  thousand  dollars,  to  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  and  to  be  in  lieu  of  any 
and  all  agents  or  inspectors  now  authorized  by  law  for  this  purpose,  seven 
thousand  dollars.    [33  Stat.  L.  478.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  April  28,  1904,  ch.  1762. 

The  Sundry  Civil  Appropriation  Act  of  June  4,  1897,  provided  for  one  agent  and  one 
assistant  agent.  This  superseded  the  Act  of  June  9,  1806,  ch.  387,  |  4,  29  Stat.  L.  317, 
providing  for  an  inspector  and  two  assistant  inspectors,  which  latter  section  wag, 
however,  re-enacted  by  section  182,  ch.  12,  of  the  Alaska  Penal  Code  (30  Stat.  L.  1281). 
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Additional  employees  were  anthorissed  by  the  Aet  of  June  26,  1906,  eh.  S647,  i  12, 
mpra,  p.  357. 

The  Sundry  Civil  Appropriation  Act  of  June  23,  1913,  ch.  3,  §  1,  38  Stat  L.  63, 
made  proySaions  for  an  agent,  an  inspector,  and  two  assistant  agenta. 


An  Act  To  prohibit  aliens  from  fishing  in  the  waters  of  Alaska. 

[Act  of  June  14,  1906,  ch.  3299,  34  8tai.  L.  263.] 

[Seo.  1.]  [Fishing  in  waters  of,  by  aliexis,  except  with  rod,  etc.,  pro- 
hibited —  sale  of  fish  to  aliens  permitted  —  alien  labor  may  be  employed.] 
That  it  shall  be  unlawful  for  any  person  not  a  citizen  of  the  United  States, 
or  who  has  declared  his  intention  to  become  a  citizen  of  the  United  States, 
and  is  not  a  bona  fide  resident  therein,  or  for  any  company,  corporation, 
or  association  not  organized  or  authorized  to  transact  business  under  the 
laws  of  the  United  States  or  under  the  laws  of  any  State,  Territory,  or 
district  thereof,  or  for  any  person  not  a  native  of  Alaska,  to  catch  or  kill, 
or  attempt  to  catch  or  kill,  except  with  rod,  spear,  or  gaff,  any  fish  of  any 
kind  or  species  whatsoever  in  any  of  the  waters  of  Alaska  under  the  juris- 
diction of  the  United  States:  Provided,  however,  That  nothing  contained 
in  this  Act  shall  prevent  those  lawfully  taking  fish  in  the  said  waters  from 
selling  the  same,  fresh  or  cured,  in  Alaska  or  in  Alaskan  waters,  to  any 
alien  person,  company,  or  vessel  then  being  lawfully  in  said  waters:  And 
provided  further,  That  nothing  contained  in  this  Act  shall  prevent  any 
person,  firm,  corporation,  or  association  lawfully  entitled  to  fish  in  the 
waters  of  Alaska  from  employing  as  laborers  any  aliens  who  can  now  be 
lawfully  employed  under  the  existing  laws  of  the  United  States,  either  at 
stated  wages  or  by  piecework,  or  both,  in  connection  with  Alaskan  fisheries, 
or  with  the  canning,  salting  or  otherwise  preserving  of  fish.  [34  Stat, 
L.  263.] 


No  treaty  rights  are  affected  by  this 
Act,  but  if  they  were  the  Act  would  not 
be  Toid,  as  the  power  of  Congress  to  en- 
act laws  for  subsequent  observance  is  not 
restricted  by  prior  treaties  with  foreign 
nations.  The  Tokai  Maru,  (C.  C.  A.  &th 
Cir.  1911)  190  Fed.  460,  wherein  the  court 
said:  **The  remaining  defensive  argu- 
ment is  that  by  the  first  and  second  ar- 
ticles of  the  treaty  between  Japan  and 
the  United  States,  concluded  November 
24,  1894,  proclaimed  March,  1896  (29 
Stat.  L.  848),  the  officers  and  crew  of  this 
schooner  are  given  the  same  rights  in 
Alaskan  waters,  with  reference  to  fishing, 
as  are  given  to  our  own  citizens  [and] 
that  statutes  which  discriminate  against 
aliens,  in  violation  of  their  treaty  rights, 
are  void.  In  re  Ah  Chong,  (C.  C.)  2  Fed. 
733;  In  re  Tiburico  Parrot,  (C.  C.)  2  Fed. 
481;  Yick  Wo  V.  Hopkins,  118  U.  S.  356 
(6  Sup.  Ct.  1064)  30  U.  S.  (L.  ed.)  220; 
The  authorities  here  cited  do  no  more  than 
affirm  the  fundamental  principle  that  state 
laws  and  municipal  ordinances  may  not 
override  national  treaties;  and  they  give 
no  sanction  to  an  argument  questioning 
the  validity  of  a  national  law.  The  power 
of  Congress  to  enact  laws  for  subsequent 


observance  is  not  restricted  by  prior 
treaties  with  foreign  nations,  '/he  Chi- 
nese Exclusion  Case,  130  U.  S.  681,  9  Sup. 
Ct.  623,  32  U.  S.  (L.  ed.)  1068.  More- 
over the  articles  of  the  treaty  referred  to 
contain  no  allusion  to  fishing  privileges, 
and  do  not  purport  to  grant  any  right 
to  sea  rovers  to  resort  to  American  fish- 
ing grounds  for  the  purpose  of  taking  fish 
for  their  own  consumption  or  for  any  pur- 
pose whatever." 

Fishing  by  aliens  to  supply  their  per- 
sonal need  for  food  is  prohibited  by  this 
section.  The  Tokai  Maru,  (C.  C.  A.  9th 
Cir.  1911)    190  Fed.  450. 

Alien  employee. —  The  words  **in  con- 
nection with  Alaskan  fisheries "  do  not 
limit  the  right  to  employ  labor  in  connec- 
tion w^ith  the  preservation  of  fish.  The 
words  refer  to  work  or  labor  performed 
in  connection  with  the  fisheries,  and  any 
sort  of  labor,  in  connection  with  the  tak- 
ing of  fish  from  the  place  that  is  defined 
as  a  fishery,  is  excepted  from  the  denun- 
ciation of  the  Act.  Aliens  therefore  are 
allowed  to  fish  as  emplovees  in  connection 
with  fisheries.  U.  S.  i?.  Miyata,  (1911)  4 
Alaska  436. 
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Sec.  2.  [Penalty  for  violationB.]  That  every  person,  company,  cor- 
poration, or  association  found  guilty  of  a  violation  of  any  provision  of  this 
Act  or  of  any  regulation  made  thereunder  shall,  for  each  offense,  be  fined 
not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars, 
which  fine  shall  be  a  lien  against  any  vessel  or  other  property  of  the  offend- 
ing party  or  which  was  used  in  the  commission  of  such  unlawful  act. 
Every  vessel  used  or  employed  in  violation  of  any  provision  of  this  Act 
or  of  any  regulation  made  thereunder  shall  be  liable  to  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  and  may  be 
seized  and  proceeded  against  by  way  of  libel  in  any  court  having  juris- 
diction of  the  offense.     [34  Stat,  L,  264.] 

The  ship's  "  company  "  includes  the  cap-  against  the  vessel  as  a  distinct  entity.  The 

tain  and  crew,  and  the  section  authorizes  Tokai  Maru,  (C.  C.  A.  9th  Gir.  l&ll)  190 

the  imposition  of  a  single  fine  against  the  Fed.  450. 
company  in  addition  to  the  fine  imposed 


Sec.  3.  [Prosecution.]  That  the  violation  of  any  provision  of  this  Act 
or  of  any  regulation  made  thereunder  may  be  prosecuted  in  any  United 
States  district  court  of  Alaska,  California,  Oregon,  or  Washington.  [34 
Stat.  L.  264,] 


Jurisdiction. —  It  is  clear  that  the  pro- 
visions of  section  3  do  not  curtail  the  ju- 
risdiction of  the  justice's  court;  that  the 
intention  and  effect  of  that  section  were 
to  give  the  courts  of  other  jurisdictions, 
into  which  offending  vessels  might  flee, 
power  to  try  parties  accused  of  the  vio- 
lation of  the  law  and  not  to  deprive  the 
courts  of  Alaska  of  jurisdiction  in  the 
district  in  which  the  crime  was  committed, 
for  such  vessels  might  not  only  leave  the 


territory  of  Alaska  and  be  brought  into 
the  districts  of  California,  Oregon  and 
Washington,  but  they  might  pass  from 
the  division  in  Alaska  in  which  the  of- 
fense had  been  committed  into  other  divi- 
sions of  the  district  of  Alaska;  therefore 
it  is  provided  that  any  United  States 
District  Court  of  Alaska  may  entertain 
jurisdiction.  The  Tokai  Mam,  (1911)  4 
Alaska  311. 


Sec.  4.  [Seizures  and  arrests.]  That  the  collector  of  customs  of  the 
district  of  Alaska  is  hereby  authorized  to  search  and  seize  every  foreign 
vessel  and  arrest  every  person  violating  any  provision  of  this  Act  or  any 
regulation  made  thereunder,  and  the  Secretary  of  Commerce  and  Labor 
shall  have  power  to  authorize  officers  of  the  Navy  and  of  the  Revenue- 
Cutter  Service  and  agents  of  the  Department  of  Commerce  and  Labor  to 
likewise  make  such  searches,  seizures,  and  arrests.  If  any  foreign  vessel 
shall  be  found  within  the  waters  to  which  this  Act  applies,  having  on  board 
fresh  or  cured  fish  and  apparatus  or  implements  suitable  for  killing  or 
taking  fish,  it  shall  be  presumed  that  the  vessel  and  apparatus  were  used 
in  violation  of  this  Act  until  it  is  otherwise  sufficiently  proved.  And 
every  vessel,  its  tackle,  apparatus,  or  implements  so  seized  shall  be  given 
into  the  custody  of  the  United  States  marshal  of  either  of  the  districts 
mentioned  in  section  three  of  this  Act,  and  shall  be  held  by  him  subject  to 
the  proceedings  provided  for  in  section  two  of  this  Act.  The  facts  in 
connection  with  such  seizure  shall  be  at  once  reported  to  the  United  States 
district  attorney  for  the  district  to  which  the  vessel  so  seized  shall  be 
taken,  whose  duty  it  shall  be  to  institute  the  proper  proceedings.  [34 
Stat.  L.  264.]     . 

The  Secretary  of  Commerce  and  Labor  was  designated  the  Secretary  of  Commerce  by 
the  Act  of  March  4.  1913,  ch.  141,  37  Stat.    L.  736. 
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Sec.  5.  [Enforcement  of  regulations  —  existing  treaties,  etc.,  not 
affeeted.]  That  the  Secretary  of  Commerce  and  Labor  shall  have  power 
to  make  rules  and  regulations  not  inconsistent  with  law  to  carry  into  effect 
the  provisions  of  this  Act.  And  it  shall  be  the  duty  of  the  Secretary  of 
Commerce  and  Labor  to  enforce  the  provisions  of  this  Act  and  the  rules 
and  regulations  made  thereunder,  and  for  that  purpose  he  may  employ, 
through  the  Secretary  of  the  Treasury  and  the  Secretary  of  the  Navy,  the 
vessels  of  the  United  States  Revenue-Cutter  Service  and  of  the  Navy: 
Provided,  however,  That  nothing  contained  in  this  Act  shall  be  construed 
as  affecting  any  existing  treaty  or  convention  between  the  United  States 
and  any  foreign  power.    [34  Stat,  L.  264.] 

As  to  the  Secretary  of  Commerce  and  Labor  see  the  notj>  to  the  preceding  section  4 
of  this  Act. 


An  Act  for  the  protection  and  regulation  of  the  fisheries  of  Alaska. 

[Act  of  June  26,  1906,  ch.  3547,  34  Stat,  L,  478,'] 

[Sec.  1.]  [Salmon,  etc.,  canneries  —  license  taK  on  products  —  col- 
lection.] That  every  person,  company,  or  corporation  carrying  on  the 
business  of  canning,  curing,  or  preserving  fish  or  manufacturing  fish  prod- 
ucts within  the  territory  known  as  Alaska,  ceded  to  the  United  States  by 
Russia  by  the  treaty  of  March  thirtieth,  eighteen  hundred  and  sixty-seven, 
or  in  any  of  the  waters  of  Alaska  over  which  the  United  States  has  juris- 
diction, shall,  in  lieu  of  all  other  license  fees  and  taxes  therefor  and  thereon, 
pay  license  taxes  on  their  said  business  and  output  as  follows:  Canned 
salmon,  four  cents  per  case ;  pickled  salmon,  ten  cents  per  barrel ;  salt  sal- 
mon in  bulk,  five  cents  per  one  hundred  pounds ;  fish  oil,  ten  cents  per 
barrel;  fertilizer,  twenty  cents  per  ton.  The  payment  and  collection  of 
such  license  taxes  shall  be  under  and  in  accordance  with  the  provisions  of 
the  Act  of  March  third,  eighteen  hundred  and  ninety-nine,  entitled  **An 
Act  to  define  and  punish  crimes  in  the  district  of  Alaska,  and  to  provide 
a  code  of  criminal  procedure  for  the  district,"  and  amendments  thereto. 
[34  Stat,  L.  478,] 

This  is  known  as  the  "Alaska  Salmon  Fisheries  Act."  The  provisions  of  this  Act 
supersede  those  of  the  Act  of  June  9,  1898,  ch.  387,  29  Stat.  L.  316,  which  amended 
the  Act  of  March  2,  1889,  ch.  416,  25  Stat.  L.  109,  and  which  were  re-enacted  as  ch.  12 
of  the  Alaska  Penal  Laws  (30  Stat.  L.  1279). 

Applicability  of  Oregon  laws. —  The  Act  had  been  in  force  in  said  territory,  so  far 

of  March  2,  1889,  was  intended  by  Con-  a."    such    territory    was    concerned;    and 

gress  to  cover  the  whole  question  relating  therefore  fishing  for  salmon  on  Sunday  in 

to  the  protection  of  salmon  in  the  waters  the  waters  of  Alaska  was  not  illegal.  Nel- 

of  Alaska,  and  repealed  any  laws  of  tlie  son     r.    Pyramid    Harbor    Packing    Co., 

state  of  Oregon  upon  that  subject  which  (1892)    4  Wash.  689,  30  Pac.  1096. 

Sec.  2.  [Private  hatcheries  —  exemption  from  taxation  in  proportion 
to  fry  liberated  —  procedure  to  obtain  exemption.]  That  the  catch  and 
pack  of  salmon  made  in  Alaska  by  the  owners  of  private  salmon  hatcheries 
operated  in  Alaska  shall  be  exempt  from  all  license  fees  and  taxation  of 
every  nature  at  the  rate  of  ten  cases  of  canned  salmon  to  every  one  thuusand 
1  F.  S.  A.— 23 
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red  or  king  salmon  fry  liberated,  upon  the  following  conditions :  That  the 
Secretary  of  Commerce  and  Labor  may  from  time  to  time,  arid  oh  the 
application  of  the  hatchery  owner  shall,  within  a  reasonable  time  there- 
after, cause  such  private  hatcheries  to  be  inspected  for  the  purpose  of  deter- 
mining the  character  of  their  operations,  efficiency,  and  productiveness, 
and  if  he  approve  the  same  shall  cause  notice  of  such  approval  to  be  filed 
in  the  oflBce  of  the  clerk  or  deputy  clerk  of  the  United  States  district  court 
of  the  division  of  the  district  of  Alaska  wherein  any  such  hatchery  is 
located,  and  shall  also  notify  the  owners  of  such  hatchery  of  the  action 
taken  by  him.  The  owner,  agent,  officer,  or  superintendent  of  any  hatchery 
the  effectiveness  and  productiveness  of  which  has  been  approved  as  above 
provided  shall,  between  the  thirtieth  day  of  June  and  the  thirty-first  day 
of  December  of  each  year,  make  proof  of  the  number  of  salmon  fry  liberated 
during  the  twelve  months  immediately  preceding  the  thirtieth  day  of  June, 
by  a  written  statement  under  oath.  Such  proof  shall  be  filed  in  the  office 
of  the  clerk  or  deputy  clerk  of  the  United  States  district  court  of  the 
division  of  the  district  of  Alaska  wherein  such  hatchery  is  located,  and 
when  so  filed  shall  entitle  the  respective  hatchery  owners  to  the  exemption 
as  herein  provided ;  and  a  false  oath  as  to  the  number  of  salmon  fry  liber- 
ated shall  be  deemed  perjury  and  subject  the  offender  to  all  the  pains  and 
penalties  thereof.  Duplicates  of  such  statements  shall  also  be  filed  with 
the  Secretary  of  Commerce  and  Labor.  It  shall  be  the  duty  of  such  clerk 
or  deputy  clerk  in  whose  office  the  approval  and  proof  heretofore  provided 
for  are  filed  to  forthwith  issue  to  the  hatchery  owner,  causing  such  proofs 
to  be  filed,  certificates  which  shall  not  be  transferable  and  of  such  denomina- 
tions as  said  owner  may  request  (no  certificate  to  cover  fewer  than  one 
thousand  fry),  covering  in  the  aggregate  the  number  of  fry  so  proved  to 
have  been  liberated;  and  such  certificates  may  be  used  at  any  time  by  the 
person,  company,  corporation,  or  association  to  whom  issued  for  the  pay- 
ment pro  tanto  of  any  license  fees  or  taxes  upon  or  against  or  on  account 
of  any  catch  or  pack  of  salmon  made  by  them  in  Alaska;  and  it  shall  be 
the  duty  of  all  public  officials  charged  with  the  duty  of  collecting  or  receiv- 
ing such  license  fees  or  taxes  to  accept  such  certificates  in  lieu  of  money 
in  payment  of  all  license  fees  or  taxes  upon  or  against  the  pack  of  canned 
salmon  at  the  ratio  of  one  thousand  fry  for  each  ten  cases  of  salmon.  No 
hatchery  owner  shall  obtain  the  rebates  from  the  output  of  any  hatchery 
to  which  he  might  otherwise  be  entitled  under  this  Act  unless  the  efficiency 
of  said  hatchery  has  first  been  approved  by  the  Secretary  of  Commerce  and 
Labor  in  the  manner  herein  provided  for.      [34  Stat.  L.  478,] 

The  Secretary  of  Commerce  and  Labor  was  designated  the  Secretary. of  Commerce  by 
the  Act  of  March  4.  1913,  ch.  141,  37  Stat.  L    736. 

Sec.  3.  [Stationary  obstructions  for  taking  salmon  in  waters,  unlaw- 
ful.] That  it  shall  be  unlawful  to  erect  or  maintain  any  dam,  barricade, 
fence,  trap,  fish  wheel,  or  other  fixed  or  stationary  obstruction,  except  for 
purposes  of  fish  culture,  in  any  of  the  waters  of  Alaska  at  any  point  where 
the  distance  from  shore  to  shore  is  less  than  five  hundred  feet,  or  within 
five  hundred  yards  of  the  mouth  of  any  red-salmon  stream  where  the  same 
is  less  than  five  hundred  feet  in  width,  with  the  purpose  or  result  of  cap- 
turing salmon  or  preventing  or  impeding  their  ascent  to  their  spawning 
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grounds,  and  the  Secretary  of  Commerce  and  Labor  is  hereby  authorized 
and  directed  to  have  any  and  all  such  unlawful  obstructions  removed  or 
destroyed.      [34  Stat  L.  479,] 

Ab  to  the  Secretary  of  Commerce  and  Labor  see  the  note  to  section  2  of  this  Act. 
This  section  is  cited  in  Barron  p.  Alexander,   (1912)   4  Alaska  591. 

Sec.  4.  [Bestriction  on  nets,  seines,  etc.]  That  it  shall  be  unlawful 
to  lay  or  set  any  drift  net,  seine,  set  net,  pound  net,  trap,  or  any  other 
fishing  appliance  for  any  purpose  except  for  purposes  of  fish. culture,  across 
or  above  the  tide  waters  of  any  creek,  stream,  river,  estuary,  or  lagoon,  for 
a  distance  greater  than  one-third  the  width  of  such  creek,  stream,  river, 
estuary,  or  lagoon,  or  within  one  hundred  yards  outside  of  the  mouth  of 
any  red-salmon  stream  where  the  same  is  less  than  five  hundred  feet  in 
width.  It  shall  be  unlawful  to  lay  or  set  any  seine  or  net  of  any  kind 
within  one  hundred  yards  of  any  other  seine,  net,  or  other  fishing  appliance 
which  is  being  or  which  has  been  laid  or  set  in  any  of  the  waters  of  Alaska, 
or  to  drive  or  construct  any  trap  or  any  other  fixed  fishing  appliance  within 
six  hundred  yards  laterally  or  within  one  hundred  yards  endwise  of  any 
other  trap  or  fixed  fishing  appliance.      [34  Stat.  L,  479,'\ 

m 

Sec.  5.  [Weekly  close  season  for  taking  salmon  —  night  seining  in 
small  streams  prohibited  r— release  of  obstructions,  etc.,  during  close 
season.]  That  it  shall  be  unlawful  to  fish  for,  take,  or  kill  any  salmon 
of  any  species  in  any  manner  or  by  any  means  except  by  rod,  spear,  or  gaif , 
in  any  of  the  waters  of  Alaska  over  which  the  United  States  has  juris- 
diction, except  Cook  Inlet,  the  Delta  of  Copper  River,  Bering  Sea,  and  the 
waters  tributary  thereto,  from  six  o'clock  postmeridian  of  Saturday  of  each 
week  until  six  o'clock  antemeridian  of  the  Monday  following,  or  to  fish  for, 
or  catch,  or  kill  in  any  manner  or  by  any  appliances  except  by  rod,  spear, 
or  gaff,  any  salmon  in  any  stream  of  less  than  one  hundred  yards  in  width 
in  Alaska  between  the  hours  of  six  o'clock  in  the  evening  and  six  o'clock 
in  the  morning  of  the  following  day  of  each  and  every  day  of  the  week. 
Throughout  the  weekly  close  season  herein  prescribed  the  gate,  mouth,  or 
tunnel  of  all  stationary  and  floating  traps  shall  be  closed,  and  twenty-five 
feet  of  the  webbing  or  net  of  the  **  heart  "  of  such  traps  on  each  side  next 
to  the  **  pot  "  shall  be  lifted  or  lowered  in  such  manner  as  to  permit  the 
free  passage  of  salmon  and  other  fishes.      [34  Stat,  L,  479,] 

Sec.  6.  [Spawn  grounds  to  be  set  aside  —  close  season  authorised  — 
notices  required  —  not  applicable  to  artificially  stocked  streams.]  That 
the  Secretary  of  Commerce  and  Labor  may,  in  his  discretion,  set  aside  any 
streams  or  lakes  as  preserves  for  spawning  grounds,  in  which  fishing  may 
be  limited  or  entirely  prohibited;  and  when,  in  his  judgment,  the  results 
of  fishing  operations  in  any  stream,  or  off  the  mouth  thereof,  indicate  that 
the  number  of  salmon  taken  is  larger  than  the  natural  production  of  salmon 
in  such  stream,  he  is  authorized  to  establish  close  seasons  or  to  limit  or 
prohibit  fishing  entirely  for  one  year  or  more  within  such  stream  or  within 
five  hundred  yards  of  the  mouth  thereof,  so  as  to  permit  salmon  to  increase : 
Prouided,  however,  That  such  power  shall  be  exercised  only  after  all  per- 
sons interested  shall  be  given  a  hearing,  of  which  due  notice  must  be  given 
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by  publication ;  and  where  the  interested  parties  are  known  to  the  Depart- 
ment they  shall  be  personally  notified  by  a  notice  mailed  not  less  than 
thirty  days  previous  to  such  hearing.  No  order  made  under  this  section 
shall  be  effective  before  the  next  calendar  year  after  same  is  made :  And 
provided  further.  That  such  limitations  and  prohibitions  shall  not  apply 
to  those  engaged  in  catching  salmoD  who  keep  such  streams  fully  stocked 
with  salmon  by  artificial  propagation.      [34  Stat.  L.  480,] 

As  to  the  Secretary  of  Commerce  and  Labor  see  the  note  to  section  2  of  thia  Act. 

Sec.  7.  [Canning  prohibited  forty-eight  hours  after  killing.]  That  it 
shall  be  unlawful  to  can  or  salt  for  sale  for  food  any  salmon  more  than 
forty-eight  hours  after  it  has  been  killed.      [34  Stat.  L.  480.] 

Sec.  8.  [Wanton  waste  of  fish  unlawful.]  That  it  shall  be  unlawful 
for  any  person,  company,  or  corporation  wantonly  to  waste  or  destroy 
salmon  or  other  food  fishes  taken  or  caught  in  any  of  the  waters  of  Alaska. 
[34  Stat.  L.  480.] 

Sec.  9.  [False  branding  prohibited  —  terms  permitted.]  That  it  shall 
be  unlawful. for  any  person,  company,  or  corporation  canning,  salting,  or 
curing  fish  of  any  species  in  Alaska  to  use  any  label,  brand,  or-  trade-mark 
which  shall  tend  to  misrepresent  the  contents  of  any  package  of  fish  offered 
for  sale:  Provided,  That  the  use  of  the  terms  **  red,'*  **  medium  red," 
**  pink,"  **  chum,"  and  so  forth,  as  applied  to  the  various  species  of  Pacific 
salmon  under  present  trade  usages  shall  not  be  deemed  in  conflict  with  the 
provisions  of  this  Act  when  used  to  designate  salmon  of  those  known  species. 
[34  Stat.  L.  480.] 

Sec.  10.  [Annual  reports  of  fish  establishments.]  That  every  person, 
company,  and  corporation  engaged  in  catching,  curing,  or  in  any  manner 
utilizing  fishery  products,  or  in  operating  fish  hatcheries  in  Alaska,  shall 
make  detailed  annual  reports  thereof  to  the  Secretary  of  Commerce  and 
Labor,  on  blanks  furnished  by  him,  covering  all  such  facts  as  may  be 
required  with  respect  thereto  for  the  information  of  the  Department.  Such 
reports  shall  be  sworn  to  by  the  superintendent,  manager,  or  other  person 
having  knowledge  of  the  facts,  a  separate  blank  form  being  used  for  each 
establishment  in  cases  where  more  than  one  cannery,  saltery,  or  other  estab- 
lishment is  conducted  by  a  person,  company,  or  corporation,  and  the  same 
shall  be  forwarded  to  the  Department  at  the  close  of  the  fishing  season  and 
not  later  than  December  fifteenth  of  each  year.      [34  Stat.  L.  480.] 

As  to  the  Secretary  of  Commerce  and  Labor  see  the  note  to  section  2  of  this  Act. 

Sec.  11.  [Provisions  applicable  to  all  species  of  fish.]  That  the  catch- 
ing or  killing,  except  with  rod,  spear,  or  gaff,  of  any  fish  of  any  kind  or 
species  whatsoever  in  any  of  the  waters  of  Alaska  over  which  the  United 
States  has  jurisdiction,  shall  be  subject  to  the  provisions  of  this  Act,  and 
the  Secretary  of  Commerce  and  Labor  is  hereby  authorized  to  make  and 
establish  such  rules  and  regulations  not  inconsistent  with  law  as  may  be 
necessary  to  carry  into  effect  the  provisions  of  this  Act.     [34  Stat.  L.  480.] 

As  to  the  Secretary  of  Commerce  and  Labor  see  tlie  note  to  section  2  of  thia  Act, 
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Sec.  12.  [Enforcement  —  officers  authorized.]  That  to  enforce  the  pro- 
visions of  this  Act  and  such  regulations  as  he  may  establish  in  pursuance 
thereof,  the  Secretary  of  Commerce  and  Labor  is  authorized  and  directed 
to  depute,  in  addition  to  the  agent  and  assistant  agent  of  salmon  fisheries 
now  provided  by  law,  from  the  officers  and  employees  of  the  Department  of 
Commerce  and  Labor,  a  force  adequate  to  the  performance  of  all  work 
required  for  the  proper  investigation,  inspection,  and  regulation  of  the 
Alaskan  fisheries  and  hatcheries,  and  he  shall  annually  submit  to  Congress 
estimates  to  cover  the  cost  of  the  establishment  and  maintenance  of  fish 
hatcheries  in  Alaska,  the  salaries  and  actual  traveling  expenses  of  such 
officials,  and  for  such  other  expenditures  as  may  be  necessary  to  carry  out 
the  provisions  of  this  Act.      [34  Stat.  L,  480.] 

Afl  to  the  Secretary  of  Commerce  and  l^bor  see  the  note  to  section  2  of  this  Act. 
Provisions  for  an  agent  and  assistant  agent  were  made  by  the  Act  of  April  28,  1004, 
ch.  1762,  ^  I,  supra,  p.  350. 

S£G.  13.  [Punishment  for  violations  —  vessels,  etc.]  That  any  person, 
company,  corporation,  or  association  violating  any  provision  of  this  Act 
or  any  regulation  established  in  pursuance  thereof  shall,  upon  conviction 
thereof,  be  punished  by  a  fine  not  exceeding  one  thousand  dollars  or  impris- 
onment at  hard  labor  for  a  term  of  not  more  than  ninety  days,  or  by  both 
such  fine  and  imprisonment,  at  the  discretion  of  the  court;  and  in  case  of 
the  violation  of  any  of  the  provisions  of  section  four  of  this  Act  and  con- 
viction thereof  a  further  fine  of  not  more  than  two  hundred  and  fifty  dollars 
per  diem  may,  at  the  discretion  of  the  court,  be  imposed  for  each  day  such 
obstruction  is  maintained.  And  every  vessel  or  other  apparatus  or  equip- 
ment used  or  employed  in  violation  of  -any  provision  of  this  Act,  or  of  any 
regulation  made  thereunder,  may  be  seized  by  order  of  the  Secretary  of 
Commerce  and  Labor,  and  shall  be  held  subject  to  the  payment  of  such 
fine  or  fines  as  may  be  imposed.      [34  Stat,  L,  481,] 

As  to  the  Secretary  of  Commerce  and  Labor  see  the  note  to  section  2  of  this  Act. 

Sec.  14.  [Prosecutions.]  That  the  violation  of  any  provision  of  this 
Act  may  be  prosecuted  in  any  district  court  of  Alaska  or  any  district  court 
of  the  United  States  in  the  States  of  California,  Oregon,  or  Washington. 
And  it  shall  be  the  duty  of  the  Secretary  of  Commerce  and  Labor  to  enforce 
the  provisions  of  this  Act  and  the  rules  and  regulations  made  thereunder. 
And  it  shall  be  the  duty  of  the  district  attorney  to  whom  any  violation  is 
reported  by  any  agent  or  representative  of  the  Department  of  Commerce 
and  Labor  to  institute  proceedings  necessary  to  carry  out  the  provisions 
of  this  Act.      [34  Stat  L,  481.] 

Ab  to  the  Secretary  of  Commerce  and  Lal)or  see  the  note  to  section  2  of  this  Act. 

Sec.  15.  [Inconsistent  laws  repealed.]  That  all  Acts  or  parts  of  Acts 
inconsistent  with  the  provisions  of  this  Act  are,  so  far  as  inconsistent, 
hereby  repealed.      [34  Stat.  L.  481.] 

Sec.  16.  [Effect.]  That  this  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage.      [34  Stat.  L.  481.] 
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Vm.    GAME  LAWS. 

An  Act  To  amend  an  Act  entitled  "An  Act  for  the  protection  of  game  in 
Alaska,  and  for  other  purposes/'  approved  June  seventh,  nineteen 
hundred  and  two. 

[Act  of  May  11,  1908,  ch,  162,  35  Stat.  L.  102.] 

[Sec.  1.]    [Protection  of  game  —  game  defined — exemptions.]     From 

and  after  the  passage  of  this  Act  the  wanton  destruction  of  wild  game 
animals  or  wild  birds,  except  eagles,  ravens,  and  cormorants,  the  destruction 
of  nests  and  eggs  of  such  birds,  or  the  killing  of  any  wild  birds,  other  than 
0:ame  birds,  except  eagles,  for  the  purposes  of  selling  the  same  or  the  skins 
or  any  part  thereof,  except  as  hereinafter  provided,  is  hereby  prohibited. 

Game  defined. —  The  term  **  game  animals  ''  shall  include  deer,  moose, 
caribou,  mountain  sheep,  mountain  goats,  brown  bear,  sea  lions,  and  walrus. 
The  term  **  game  birds  ''  shall  include  water  fowl,  commonly  known  as 
ducks,  geese,  brant,  and  swans,-  shore  birds,  commonly  known  as  plover, 
snipe,  and  curlew,  and  the  several  species  of  grouse  and  ptarmigan. 

Exemptions. —  Nothing  in  this  Act  shall  affect  any  law  now  in  force  in 
Alaska  relating  to  the  fur  seal,  sea  otter,  or  any  fur-bearing  animal  or 
prevent  the  killing  of  any  game  animal  or  bird  for  food  or  clothing  at  any 
time  by  natives,  or  by  miners  or  explorers,  when  in  need  of  food ;  but  the 
game  animals  or  birds  so  killed  during  close  season  shall  not  be  shipped  or 
sold.      [35  Stat.  L.  102.] 

Immediately  preceding  the  foregoing  section  was  the  following  provision :  "  That  an 
Act  entitled  'An  Act  for  the  protection  of  game  in  Alaska,  and  for  other  purposes/ 
approved  June  seventh,  nineteen  hundred  and  two,  be  amended  to  read  as  follows :''  etc. 

The  prior  Act  of  June  7,  1902,  ch.  1037,  32  Stat.  L.  327,  was  amended  and  entirely 
superseded  by  this  Act. 

By  the  Alaska  Penal  Lawa,  ch.  44,  §  463,  31  Stat.  L.  332,  the  eggs  of  certain  wild 
birds  are  protected. 

Sec.  2.  Season. —  That  it  shall  be  unlawful  for  any  person  in  Alaska 
to  kill  any  wild  game  animals  or  birds,  except  during  the  season  herein- 
after provided:  North  of  latitude  sixty-two  degrees,  brown  bear  may  be 
killed  at  any  time ;  moose,  caribou,  sheep,  walrus,  and  sea  lions  from  August 
first  to  December  tenth,  both  inclusive ;  south  of  latitude  sixty-two  degrees, 
moose,  caribou,  and  mountain  sheep  from  August  twentieth  to  December 
thirty-first,  both  inclusive;  brown  bear  from  October  first  to  July  first, 
both  inclusive ;  deer  and  mountain  goats  from  April  first  to  February  first, 
both  inclusive;  grouse,  ptarmigan,  shore  birds,  and  waterfowl  from  Sep- 
tember first  to  March  first,  both  inclusive :  Provided,  That  no  caribou  shall 
be  killed  on  the  Kenai  Peninsula  before  August  twentieth,  nineteen  hun- 
dred and  twelve :  And  provided  further.  That  the  Secretary  of  Agriculture 
is  hereby  authorized,  whenever  he  shall  deem  it  necessary  for  the  preserva- 
tion of  game  animals  or  birds,  to  make  and  publish  rules  and  regulations 
prohibiting  the  sale  of  any  game  in  any  locality  modifying  the  close  seasons 
hereinbefore  established,  providing  different  close  seasons  for  different 
parts  of  Alaska,  placing  further  restrictions  and  limitations  on  the  killing 
of  such  animals  or  birds  in  any  given  locality,  or  prohibiting  killing  entirely 
for  a  period  not  exceeding  two  years  in  such  locality.      [35  Stat.  L.  102.] 
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Sec.  3.  Nnmber. —  That  it  shall  be  unlawful  for  any  person  to  kill  any 
female  or  yearling  moose  or  for  any  one  person  to  kill  in  any  one  year  more 
than  the  number  specified  of  each  of  the  following  animals:  Two  moose, 
one  walrus  or  sea  lion,  three  caribou,  three  mountain  sheep,  three  brown 
bear,  or  to  kill  or  have  in  his  possession  in  any  one  day  more  than  twenty- 
five  grouse  or  ptarmigan  or  twenty-five  shore  birds  or  waterfowl. 

Guns  and  boats. —  That  it  shall  be  unlawful  for  any  person  at  any  time 
to  hunt  with  dogs  any  of  the  game  animals  specified  in  this  Act ;  to  use  a 
shotgun  larger  than  number  ten  gauge,  or  any  gun  other  than  that  which 
can  be  fired  from  the  shoulder ;  or  to  use  steam  launches  or  any  boats  other 
than  those  propelled  by  oars  or  paddles  in  the  pursuit  of  game  animals  or 
birds.      [35  Stai.  L.  103.] 

Sec.  4.  Sale. —  That  it  shall  be  unlawful  for  any  person  or  persons  at 
any  time  to  sell  or  offer  for  sale  any  hides,  skins,  or  heads  of  any  game 
animals  or  game  birds  in  Alaska,  or  to  sell,  offer  for  sale,  or  purchase,  or 
offer  to  purchase,  any  game  animals  or  game  birds,  or  parts  thereof,  during 
the  time  when  the  killing  of  such  animals  or  birds  is  prohibited :  Provided, 
That  it  shall  be  lawful  for  dealers  having  in  possession  game  animals  or 
game  birds  legally  killed  during  the  open  season  to  dispose  of  the  same 
within  fifteen  days  after  the  close  of  said  season.     [35  Stat,  L.  103,] 

Sec.  5.  Licenses. —  That  it  shall  be  unlawful  for  any  nonresident  of 
Alaska  to  hunt  any  of  the  game  animals  protected  by  this  Act,  except  deer 
and  goats,  without  first  obtaining  a  hunting  license,  or  to  hunt  on  the  Kenai 
Peninsula  without  a  registered  guide,  and  such  license  shall  not  be  trans- 
ferable and  shall  be  valid  only  during  the  calendar  year  in  which  issued. 
Bach  applicant  shall  pay  a  fee  of  one  hundred  dollars  for  such  license, 
unless  he  be  a  citizen  of  the  United  States,  in  which  case  he  shall  pay  a  fee 
of  fifty  dollars.  Each  license  shall  be  accompanied  by  coupons  authorizing 
the  shipment  of  two  moose  if  killed  north  of  latitude  sixty-two  degrees, 
four  deer,  three  caribou,  three  mountain  sheep,  three  goats,  and  three  brown 
bear,  or  any  part  of  said  animals,  but  no  more  of  any  one  kind. 

A  resident  of  Alaska  desiring  to  export  heads  or  trophies  of  any  of  the 
game  animals  mentioned  in  this  Act  shall  first  obtain  a  shipping  license, 
for  which  he  shall  pay  a  fee  of  forty  dollars,  permitting  the  shipment  of 
heads  or  trophies  of  one  moose,  if  killed  north  of  latitude  sixty-two  degrees, 
four  deer,  two  caribou,  two  sheep,  two  goats,  and  two  brown  bear,  but  no 
more  of  any  one  kind ;  or  a  shipping  license,  for  which  he  shall  pay  a  fee 
of  ten  dollars,  permitting  the  shipment  of  a  single  head  or  trophy  of  caribou 
or  sheep ;  or  a  shipping  license,  for  which  he  shall  pay  a  fee  of  five  dollars, 
permitting  the  shipment  of  a  single  head  or  trophy  of  any  goat,  deer,  or 
brown  bear.  Any  person  wishing  to  ship  moose  killed  south  of  latitude 
sixty-two  degrees  must  first  obtain  a  special  shipping  license,  for  which 
he  shall  pay  a  fee  of  one  hundred  and  fifty  dollars,  permitting  the  shipment 
of  one  moose,  or  any  part  thereof.  Not  more  than  one  general  license  and 
two  special  moose  licenses  shall  be  issued  to  any  one  person  in  one  year: 
Provided,  That  before  any  trophy  shall  be  shipped  from  Alaska  under  the 
provisions  of  this  Act  the  person  desiring  to  make  such  shipment  shall  first 
make  and  file  with  the  customs  office  at  the  port  where  nuch  shipment 
IS  to  be  made  an  affidavit  to  the  effect  that  he  has  not  violated  any  of  tho 
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provisions  of  this  Act ;  that  the  trophy  which  he  desires  to  ship  has  not  been 
bought  or  purchased  and  has  not  been  sold  and  is  not  being  shipped  for 
the  purpose  of  being  sold,  and  that  he  is  the  owner  of  the  trophy  which 
lie  desires  to  ship,  and  if  the  trophy  is  that  of  moose,  whether  the  animal 
from  which  it  was  taken  was  killed  north  or  south  of  latitude  sixty-two 
degrees :  Provided  further.  That  any  resident  of  Alaska  prior  to  Septem- 
ber  first,  nineteen  hundred  and  eight,  may  without  permit  or  license  ship 
any  head  or  trophy  of  any  of  the  game  animals  herein  mentioned  upon 
filing  an  aflBdavit  with  the  customs  oflRce  at  the  port  where  such  shipment 
is  to  be  made  that  the  animal  from  which  said  head  or  trophy  was  taken 
was  killed  prior  to  the  passage  of  this  Act.  Any  affidavit  required  by  the 
provisions  of  this  Act  may  be  subscribed  and  sworn  to  before  any  customs 
officer  or  before  any  officer  competent  to  administer  an  oath. 

The  governor  of  Alaska  is  hereby  authorized  to  issue  licenses  for  hunting 
and  shipping  big  game.  On  issuing  a  license  he  shall  require  the  applicant 
to  state  whether  the  heads  or  trophies  to  be  obtained  or  shipped  under  said 
license  will  pass  through  the  ports  of  entry  at  Seattle,  Washington,  Port- 
land, Oregon,  or  San  Francisco,  California,  and  he  shall  forthwith  notify 
the  collector  of  customs  at  the  proper  port  of  entry  as  to  the  name  of  the 
holder  of  the  license  and  the  name  and  address  of  the  consignee.  All  pro- 
ceeds from  licenses,  except  one  dollar  from  each  fee,  which  shall  be  retained 
by  the  clerk  issuing  the  license  to  cover  the  cost  of  printing  and  issue,  shall 
be  paid  into  the  Treasury  of  the  United  States  as  miscellaneous  receipts; 
the  amount  necessary  for  the  enforcement  of  this  Act  shall  be  estimated 
for  annually  by  the  Agricultural  Department  and  appropriated  for  includ- 
ing the  employment  and  salaries  to  be  paid  to  game  wardens  herein  author- 
ized. And  the  governor  shall  annually  make  a  detailed  and  itemized  report 
to  the  Secretary  of  Agriculture,  in  which  he  shall  state  the  number  and 
kind  of  licenses  issued,  the  money  received,  which  report  shall  also  include 
a  full  statement  of  all  trophies  exported  and  all  animals  and  birds  exported 
for  any  purpose. 

And  the  governor  of  Alaska  is  further  authorized  to  employ  game 
wardens,  to  make  regulations  for  the  registration  and  employment  of 
guides,  and  fix  the  rates  for  licensing  guides  and  rates  of  compensation  for 
guiding.  Every  person  applying  for  a  guide  license  shall,  at  the  time  of 
making  such  application,  make  and  file  With  the  person  issuing  such  license 
an  affidavit  to  the  effect  that  he  will  obey  all  the  conditions  of  this  Act  and 
of  the  regulations  thereunder,  that  he  will  not  violate  any  of  the  game  laws 
or  regulations  of  Alaska,  and  that  he  will  report  all  violations  of  such  laws 
and  regulations  that  come  to  his  knowledge.  Any  American  citizen  or 
native  of  Alaska,  of  good  character,  upon  compliance  with  the  requirements 
of  this  Act,  shall  be  entitled  to  a  guide  license.  Any  guide  who  shall  fail 
or  refuse  to  report  any  violation  of  this  Act,  or  who  shall  himself  violate 
any  of  the  provisions  of  this  Act,  shall  have  his  license  revoked,  and  in 
addition  shall  be  liable  to  the  penalty  provided  in  section  seven  of  this  Act, 
and  shall  be  ineligible  to  act  as  guide  for  a  period  of  five  years  from  the 
date  of  conviction.      [35  Stat,  L.  103.] 

Sec.  6.  [Shipments  of  wild  game.]  That  it  shall  be  unlawful  for  any 
persons,  firm,  or  corporation,  or  their  officers  or  ai^ents,  to  deliver  to  any 
(common  carrier,  or  for  the  owner,  agout,  or  master  of  any  vessel,  or  for 
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any  other  person,  to  receive  for  shipment  or  have  in  possession  with  intent 
to  ship  out  of  Alaska,  any  wild  birds,  except  eagles,  or  parts  thereof,  or 
any  heads,  hides,  or  carcasses  of  brown  bear,  caribou,  deer,  moose,  mountain 
sheep,  or  mountain  goats,  or  parts  thereof,  unless  said  heads,  hides,  or 
carcasses  are  accompanied  by  the  required  license  or  coupon  and  by  a  copy 
of  the  affidavit  required  by  section  five  of  this  Act :  Provided^  That  nothing 
in  this  Act  shall  be  construed  to  prevent  the  collection  of  specimens  for 
scientific  purposes,  the  capture  or  shipment  of  live  animals  and  birds  for 
exhibition  or  propagation,  or  the  export  from  Alaska  of  specimens  under 
permit  from  the  Secretary  of  Agriculture,  and  under  such  restrictions  and 
limitations  as  he  may  prescribe  and  publish. 

It  shall  be  the  duty  of  the  collector  of  customs  at  Seattle,  Portland,  and 
San  Francisco  to  keep  strict  account  of  all  consignments  of  game  animals 
received  from  Alaska,  and  no  consignment  of  game  shall  be  entered  until 
due  notice  thereof  has  been  received  from  the  governor  of  Alaska  or  the 
Secretary  of  Agriculture,  and  found  to  agree  with  the  name  and  address 
on  the  shipment.  In  case  consignments  arrive  without  licenses  they  shall 
be  detained  for  sixty  days,  and  if  a  license  be  not  then  produced  said  con- 
signments shall  be  forfeited  to  the  United  States  and  shall  be  delivered 
by  the  collector  of  customs  to  the  United  States  marshal  of  the  district  for 
such  disposition  as  the  court  may  direct.      [35  Stat,  L.  104.] 

Every  variety,  of  the  brown  bear  species  large  brown  bear  of  Kodiak  Island  and  the 

within  the  district  of  Alaska    is  included  Kenai  Pcninnula.  Moeees  v,  Willis,  (1912) 

in  this  section,  whereas  section  2  of  the  4  Alaska  492. 
Act  of  June  7,   1902,  protected  only  the 

Sec.  7.  Penalties. —  That  any  person  violating  any  of  the  provisions 
of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  forfeit  to  the  United  States  all  game  or  birds  in  his  possession, 
and  all  guns,  traps,  nets,  or  boats  used  in  killing  or  capturing  said  game 
or  birds,  and  shall  be  punished  for  each  offense  by  a  fine  of  not  more  than 
two  hundred  dollars  or  imprisonment  not  more  than  three  months,  or  by 
both  such  fine  and  imprisonment,  in  the  discretion  of  the  court.  Any  per- 
son making  any  false  or  untrue  statements  in  any  affidavit  required  by 
this  Act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  forfeit  to  the  United  States  all  trophies  in  his  possession,  and 
shall  be  punished  by  a  fine  in  any  sum  not  more  than  two  hundred  dollars 
or  imprisonment  not  more  than  three  months,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court. 

Enforcement. —  It  is  hereby  made  the  duty  of  all  marshals  and  deputy 
marshals,  collectors  or  deputy  collectors  of  customs,  all  officers  of  revenue 
cutters,  and  all  game  wardens  to  assist  in  the  enforcement  of  this  Act.  Any 
marshal,  deputy  marshal,  or  warden  in  or  out  of  Alaska  may  arrest  without 
warrant  any  person  found  violating  any  of  the  provisions  of  this  Act  or 
any  of  the  regulations  herein  provided,  and  may  seize  any  game,  birds,  or 
hides,  and  any  traps,  nets,  guns,  boats,  or  other  paraphernalia  used  in  the 
capture  of  such  game  or  birds  and  found  in  the  possession  of  said  person 
in  or  out  of  Alaska,  and  any  collector  or  deputy  collector  of  customs,  or 
warden,  or  licensed  guide,  or  any  person  authorized  in  writing  by  a  marshal 
shall  have  the  power  above  provided  to  arrest  persons  found  violating  this 
Act  or  said  regulations  and  seize  said  property  without  warrant  to  keep  and 
deliver  the  same  to  a  marshal  or  a  deputy  marshal.    It  shall  be  the  duty 
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of  the  Secretary  of  the  Treasury,  upon  request  of  the  governor  or  Secretary 
of  Agriculture,  to  aid  in  carrying  out  the  provisions  of  this  Act.  [35 
Stat.  L.  105.] 

Sec.  8.    [Bepeal.]     That  all  Acts  or  parts  of  Acts  in  conflict  with  the 
provisions  of  this  Act  are  hereby  repealed.     [35  Stat.  L.  105.] 


An  Act  For  the  protection  of  game  in  the  Territory  of  Alaska. 

[Act  of  March  4, 1911,  ch,  280,  36  Stat.  L.  1360.] 

[Open  season  for  game  birds  extended.]  That  from  and  after  the 
passage  of  this  Act  it  shall  be  lawful  to  kill  grouse,  ptarmigan,  shore  birds, 
and  waterfowl  from  September  first  to  March  first,  both  inclusive,  any- 
where in  the  Territory  of  Alaska.     [36  Stat.  L.  1360.] 
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I.    ALIEN  ENEMIES. 

Sec.  4067.  [Bemoval  of  alien  enemies.]  Whenever  there  is  a  declared 
war  between  the  United  States  and  any  foreign  nation  or  government,  or 
any  invasion  or  predatory  incursion  is  perpetrated,  attempted,  or  threat- 
ened against  the  territory  of  the  United  States,  by  any  foreign  nation  or 
government,  and  the  President  makes  public  proclamation  of  the  event,  all 
natives,  citizens,  denizens,  or  subjects  of  the  hostile  nation  or  government, 
being  males  of  the  age  of  fourteen  years  and  upward,  who  shall  be  within 
the  United  States,  and  not  actually  naturalized,  shall  be  liable  to  be  appre- 
hended, restrained,  secured,  and  removed,  as  alien  enemies.  The  President 
is  authorized,  in  any  such  event,  by  his  proclamation  thereof,  or  other 
public  act,  to  direct  the  conduct  to  be  observed,  on  the  part  of  the  United 
States,  toward  the  aliens  who  become  so  liable ;  the  manner  and  degree  of 
the  restraint  to  which  they  shall  be  subject,  and  in  what  cased,  and  upon 
what  security  their  residence  shall  be  permitted,  and  to  provide  for  the 
removal  of  those  who,  not  being  permitted  to  reside  within  the  United 
States,  refuse  or  neglect  to  depart  therefrom;  and  to  establish  any  other 
regulations  which  are  found  necessary  in  the  premises  and  for  the  public 
safety.     [R.  8.] 

Act  of  July  6,  1798,  ch.  66,  1  Stat.  L.  677. 

Authority   of  President. —  This   section  under  seal.    Lockington  v.  Smith,  (1817) 

gives  the  President  unlimited   authority.  1  Pet.  C.  C.  466,  15  Fed.  Cas.  No.  8,448. 

He  alone  is  authorized  to  direct  the  con-  Legal  status  of  aliens. — ^The  legal  status 

duct  to  be  observed  on  the  part  of  the  and  obligations  of  aliens  differ  from  those 

United  States  toward  such  alien  enemies,  of   citizens,   in  that   aliens  are   liable,   if 

and  to  prescribe  the  manner  and  degree  the  public  peace  calls  for  it,  to  internment 

of  restraint  to  which  they  should  be  sub-  and  to  executive  surveillance  under  this 

ject.     There   is   no   law   or   usage  which  section.     (1857)  8  Op.  Atty.-Gen.  499. 
requires  an  order  of  the  President  to  be 

Sec.  4068.  [Time  for  removal.]  When  an  alien  who  becomes  liable  &s 
an  enemy,  in  the  manner  prescribed  in  the  preceding  section,  is  not  charge- 
able with  actual  hostility,  or  other  crime  against  the  public  safety,  he  shall 
be  allowed,  for  the  recovery,  disposal,  and  removal  of  his  goods  and  effects, 
and  for  his  departure,  the  full  time  which  is  or  shall  be  stipulated  by  any 
treaty  then  in  force  between  the  United  States  and  the  hostile  nation  or 
government  of  which  he  is  a  native  citizen,  denizen,  or  subject ;  and  where 
no  such  treaty  exists,  or  is  in  force,  the  President  may  ascertain  and  declare 
such  reasonable  time  as  may  be  consistent  with  the  public  safety,  and 
according  to  the  dictates  of  humanity  and  national  hospitality.     [R.  S.] 

Acts  of  July  6,  1798,  1  Stat.  L.  677;  July  6,  1812,  2  Stat.  L.  7Si. 

Orders  may  be  issued  by  the  depart-  The  marshals   of  the  several  districts 

ment  of  state  or  by  that  of  the  commissary-  arc  the  proper  ofliccrs  to  execute  the  orders 

general,   under   the   President's   direction.  of  the  President  under  this  Act.    Locking- 

Lockington  v.  Smith,   (1817)    1  Pet.  C  C  ton  v.  Smith,  (1817)   1  Pet.  C.  C  4«6,  15 

466,  15  Fed.  Cas.  No.  8,448;   (1855)  7  Op.  Fed.  Cas.  No.  8,448. 
Atty.-Gen.  463. 

Sec.  4069.   [Jurisdiction  of  United  States  courts  over  alien  enemies.] 

After  any  such  proclamation  has  been  made,  the  several  courts  of  the 
limited  States,  having  criminal  jurisdiction,  and  the  several  justices  and 
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judges  of  the  courts  of  the  United  States,  are  authorized,  and  it  shall  be 
their  duty,  upon  complaint  against  any  alien  enemy  resident  and  at  large 
within  such  jurisdiction  or  district,  to  the  danger  of  the  public  peace  or 
safety,  and  contrary  to  the  tenor  or  intent  of  such  proclamation,  or  other 
regulations  which  the  President  may  have  established,  to  cause  such  alien 
to  be  duly  apprehended  and  conveyed  before  such  court,  judge,  or  justice ; 
and  after  a  full  examination  and  hearing  on  such  complaint,  and  sufficient 
cause  appearing^  to  order  such  alien  to  be  removed  out  of  the  territory  of 
the  United  States,  or  to  give  sureties  for  his  good  behavior,  or  to  be  other- 
wise restrained,  conformably  to  the  proclamation  or  regulations  established 
as  aforesaid,  and  to  imprison,  or  otherwise  secure  such  alien,  until  the 
order  which  may  be  so  made  shall  be  performed.     [R,  8.] 

Act  of  July  6,  1798,  1  Stat.  L.  677. 

Sec.  4070.  [Duties  of  mArshld  in  removing  alien  enemies.]  When  an 
alien  enemy  is  required  by  the  President,  or  by  order  of  any  court,  judge, 
or  justice,  to  depart  and  to  be  removed,  it  shall  be  the  duty  of  the  marshal 
of  the  district  in  which  he  shall  be  apprehended  to  provide  therefor,  and 
to  execute  such  order  in  person,  or  by  his  deputy,  or  other  discreet  person 
to  be  employed  by  him,  by  causing  a  removal  of  such  alien  out  of  the  terri- 
tory of  the  United  States ;  and  for  such  removal  the  marshal  shall  have  the 
warrant  of  the  President,  or  of  the  court,  judge,  or  justice  ordering  the 
same,  as  the  case  may  be. 

Act  of  July  6,  1798,  1  Stat.  L.  578. 


n.    HOLDINO  AND  OWNING  BEAL  ESTATE. 

An  Act  To  better  define  and  regnlate  the  rights  of  aliens  to  hold  and  own 

real  estate  in  the  Territories. 

[Act  of  March  2,  1897,  ch.  363,  29  Stat.  L.  €18.] 

[Sec.  1.]  [Alien  ownership  in  Territories  prohibited.]  That  no  alien 
or  person  who  is  not  a  citizen  of  the  United  States,  or  who  has  not  declared 
his  intention  to  become  a  citizen  of  the  United  States  in  the  manner  pro- 
vided by  law,  shall  acquire  title  to  or  own  any  land  in  any  of  the  Terri- 
tories of  the  United  States  except  as  hereinafter  provided:  Provided, 
That  the  prohibition  of  this  section  shall  not  apply  to  cases  in  which  the 
right  to  hold  or  dispose  of  lands  in  the  United  States  is  secured  by  existing 
treaties  to  citizens  or  subjects  of  foreign  countries,  which  rights,  so  far  as 
they  may  exist  by  force  of  any  such  treaty,  shall  continue  to  exist  so  long  as 
such  treaties  are  in  force,  and  no  longer.     [29  Stat.  L.  618,] 

This  ia  the  first  Bection  ol  the  "Aliens'  Real  Estate  Ownership  Act."  Immediatel} 
preceding  the  provisions  of  the  text  was  a  provision :  "  That  an  Act  entitled  *An  Act 
to  restrict  the  ownership  of  real  estate  in  the  Territories  to  American  citizens,  and 
so  forth/  approved  March  third,  eighteen  hundred  and  eighty-seven,  except  so  far  as 
it  affects  real  estate  in  the  District  of  Columbia,  be,  and  tlie  same  is  hereby,  amended 
BO  as  to  read  as  follows." 

Section  1  in  the  original  Act  of  March  3,  1S87,  read  as  follows:  "That  it  shall  be 
unlawful  for  any  person  or  persons  not  citizens  of  the  llnited  States,  or  who  have  not 
lawfully  declared  their  intention  to  become  nuch  citizens,  or  for  any  corporation  not 
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created  by  or  under  the  laws  of  the  United  States  or  of  some  State  or  Territory  of  the 
United  States,  to  hereafter  acquire,  hold,  or  own  real  estate  so  hereafter  acquired,  or 
any  interest  therein,  in  any  of  the  Territories  of  the  United  States  or  in  the  District 
of  Columbia,  except  such  as  may  be  acquired  by  inheritance  or  in  good  faith  in  the 
ordinary  course  of  justice  in  the  collection  of  debts  heretofore  created:  Provided,  That 
the  prohibition  of  this  section  shall  not  apply  to  cases  in  which  the  right  to  hold  or 
dispose  of  lands  in  the  United  States  is  secured  by  existing  treaties  to  the  citizens 
or  subjects  of  foreign  countries,  which  rights,  so  far  as  they  may  exist  by  force  of 
any  such  treaty  shall  continue  to  exist  so  long  as  such  treaties  are  in  force,  and  no 
longer."     [2*  Siat.  L.  476.] 

This  lattor  Act  had  previously  been  amended  by  the  Act  of  March  9,  1888,  ch.  30, 
1  Supp.  R.  S.  582,  by  providing  that  it  shall  not  apply  to  or  operate  in  the  District 
of  Columbia,  so  far  as  it  relates  to  the  ownership  of  legations  or  residences  by  repre- 
sentatives of  foreign  governments  or  attach(^s  thereof. 


Effect  of  legislation. —  The  Act  of  1887 
prohibiting  aliens  who  have  not  declared 
their  intention  to  become  citizens  to  there- 
after acquire,  hold  or  own  real  estate  or 
any  interest  therein,  in  the  District  of 
Colmnbia  or  any  of  the  territories,  except 
by  inheritance  or  for  a  debt  previously 
contracted,  unless  such  privilege  is  con- 
ferred by  treaty,  impliedly  recognized  an 
existing  right  in  aliens  to  so  acquire  real 
estate.  Geofroy  r.  Riggs,  (1890)  133 U.S. 
258,  10  S.  Ct.  295,  33  U.  S.   (L.  ed.)   642. 

Treaty  in  conflict  with  state  statute. — 
The  treaty  power  of  the  United  States  ex- 
tends to  the  protection  to  be  afforded  aliens 
owning  property  in  the  United  States  and 
to  the  manner  in  which  it  may  be  trans- 
ferred, devised  or  inherited,  and  where 
there  is  a  conflict  between  a  treaty  made 
by  this  government  with  a  foreign  nation, 
providing  for  the  right  of  an  alien  to  hold 
property,  and  a  statute  of  a  state  wherein 
the  property  is  situated,  in  such  case  the 
state  statute  is  suspended  during  the 
treaty  or  the  period  provided  for  therein. 
Geofroy  v.  Riggs,  (1890)  133  U.  S.  258, 
10  S.  Ct.  295,  33  U.  S.  (L.  ed.)  642, 
wherein  the  court,  construing  a  reciprocal 
convention  with  France,  said:  "This  ar- 
ticle by  its  terms  suspended  during  the 
existence  of  the  treaty  the  provisions  of 
the  common  law  of  Maryland  and  of  the 
statutes  of  that  state,  so  far  as  they  pre- 
vented citizens  of  France  from  taking  by 
inheritance  from  citizens  of  the  United 
States  property  real  or  personal  situated 
therein.^'  See  also  Blythe  v.  Hinckley, 
180  U.  S.  333,  21  S.  Ct.  390,  45  U.  S.  (L. 
ed.)  557.  On  the  question  whether  the 
United  States  has  the  power  to  regulate 
testamentary  dispositions  or  laws  of  in- 
heritance of  aliens,  in  reference  to  prop- 
erty within  the  states,  see  Frederickson  v. 
Louisiana,  (1859)  23  How.  445,  16  U.  S. 
(L.  ed.)  677. 


Mining  property. —  The  provisions  of 
the  Act  of  1887  were  held  to  apply  to 
mines.  (1887)  19  Op.  Atty.-Gen.  26.  But 
aliens  were  allowed  to  advance  money  to 
develop  mining  property  or  to  contract 
with  American  owners  to  work  mines  by 
personal  contracts  for  hire  or  by  bona  fide 
leases  for  a  reasonable  time.  (1869)  13 
Op.  Atty.-Gen.  26. 

Location  of  mining  claim  by  alien. — 
The  fact  that  a  mining  claim  is  located 
by  an  alien  does  not  render  the  location 
illegal  or  void,  but,  at  most,  it  is  only 
voidable  at  the  instance  of  the  govern- 
ment; and  a  subsequent  declaration  of 
intention  to  become  a  citizen  by  a  locator, 
or  one  having  an  interest  in  the  claim, 
prior  to  the  inception  of  any  adverse 
rights,  relates  back  to  the  date  of  the  lo- 
cation or  acquisition  of  the  alien's  inter- 
est and  validates  the  transaction.  Shea 
V.  Nilima,    (1904)    133  Fed.  209. 

So  likewise  it  has  been  held  that  a  deed 
of  a  mining  claim  from  an  original  lo- 
cator to  an  alien  operates  as  a  transfer  of 
the  claim  to  such  alien  grantee,  subject 
to  question  as  to  his  incapacity  to  take  by 
reason  of  his  alienage,  by  the  government 
only.  Manuel  v.  Wulff,  (1894)  152  U.  5^. 
505,  14  S.  Ct.  651,  38  U.  S.  (L.  ed.)  532. 
See  also  O'Reilly  t\  Campbell,  (1886)  116 
U.  S.  418,  6  S.  Ct.  421,  29  U.  S.  (L.  ed.) 
669;  Hammer  v.  Garfield  Min.,  ete.,  Co., 
(1889)  130  U.  S.  291,  9  S.  Ct.  648,  32 
U.  S.    (L.  ed.)   964. 

Agreement  to  locate  claims. —  An  agree- 
ment between  two  aliens  to  acquire  or  lo- 
cate mining  claims  in  Alaska  for  their 
joint  benefit  is  not  void;  nor  does  the  fact 
of  their  alienage  prevent  one  who  subse- 
quently declared  his  intention  to  become  a 
citizen  from  enforcing  the  contract  by  re- 
covering his  interest  in  a  claim  located  in 
the  name  of  the  other  pursuant  to  such 
agreement.  Shea  t\  Nilima,  (1904)  133 
Fed.  209. 


Seo.  2.  [Exceptions.]  That  this  Act  shall  not  apply  to  land  now  owned 
in  any  of  the  Territories  of  the  United  States  by  aliens,  which  was  acquired 
on  or  before  March  third,  eighteen  hundred  and  eighty-seven,  so  long  as  it 
is  held  by  the  then  owners,  their  heirs  or  legal  representatives,  nor  to  any 
alien  who  shall  become  a  bona  fide  resident  of  the  United  States,  and  any 
alien  who  shall  become  a  bona  fide  resident  of  the  United  States,  or  shall 
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have  declared  his  intention  to  become  a  citizen  of  the  United  States  in 
the  manner  provided  by  law,  shall  have  the  right  to  acquire  and  hold  lands 
in  either  of  the  Territories  of  the  United  States  upon  the  same  terms  as 
citizens  of  the  United  States:  Provided,  That  if  any  such  resident  alien 
shall  cease  to  be  a  bona  fide  resident  of  the  United  States  then  such  alien 
shall  have  ten  years  from  the  time  he  ceases  to  be  such  bona  fide  resident  in 
which  to  alienate  such  lands.  This  Act  shall  not  be  construed  to  prevent 
any  persons  not  citizens  of  the  United  States  from  acquiring  or  holding 
lots  or  parcels  of  lands  in  any  incorporated  or  platted  city,  town,  or  village, 
or  in  any  mine  or  mining  claim,  in  any  of  the  Territories  of  the  United 
States.     [29  Stat  L.  618.] 

Section  2  of  the  original  Act  of  March  3,  1887,  read  as  follows :  "  Sec.  2.  That  no 
corporation  or  association  more  than  twenty  per  centum  of  the  stock  of  which  is  or 
may  be  owned  by  any  person  or  persons,  corporation  or  corporations,  association  or 
associations,  not  citizens  of  the  United  States,  shall  hereafter  acquire  or  hold  or  oi^n 
any  real  estate  hereafter  acquired  in  any  of  the  Territories  of  the  United  States  or  of 
the  District  of  Columbia."     m  Stat.  L.  477.1 

Sec.  3.  [How  aliens  may  acquire  lands.]  That  this  Act  shall  not  pre- 
vent aliens  from  acquiring  lands  or  any  interests  therein  by  inheritance  or 
in  the  ordinary  course  of  justice  in  the  collection  of  debts,  nor  from  acquir- 
ing liens  on  real  estate  or  any  interest  therein,  nor  from  lending  money  and 
securing  the  same  upon  real  estate  or  any  interest  therein;  nor  from 
enforcing  any  such  lien,  nor  from  acquiring  and  holding  title  to  such 
real  estate,  or  any  interest  therein,  upon  which  a  lien  may  have  heretofore 
or  may  hereafter  be  fixed,  or  upon  which  a  loan  of  money  may  have  been 
heretofore  or  hereafter  may  be  made  and  secured:  Provided,  however, 
That  all  lands  so  acquired  shall  be  sold  within  ten  years  after  title  shall 
be  perfected  in  him  under  said  sale  or  the  same  shall  escheat  to  the  United 
States  and  be  forfeited  as  hereinafter  provided.     [29  Stat,  L.  618.] 

Section  3  of  the  original  Act  of  March  3,  1887,  read  as  follows:  "  Sbx3.  3.  That  no 
corporation  other  than  those  organized  for  the  construction  or  operation  of  railways, 
canals,  or  turnpikes  shall  acquire,  hold,  or  own  more  than  -Ave  thousand  acres  of  land 
in  any  of  the  Territories  of  the  United  States;  And  no  railroad,  canal,  or  turnpike 
corporation  shall  hereafter  acquire,  hold,  or  own  lands  in  any  Territory,  other  than  as 
may  be  necessary  for  the  proper  operation  of  its  railroad,  canal,  or  turnpike,  except 
such  lands  as  may  have  been  granted  to  it  by  act  of  Congress.  But  the  prohibition  of 
this  section  shall  not  affect  the  title  to  any  lands  now  lawfully  held  by  any  such 
corporation."     [24  Stat.  L.  ^77.] 

Title  by  inhf ritance. —  There  is  a  plain  by  inheritance  under  existing  laws.    Geof- 

implication  in  the  Act  of  1887  that  prop-  roy  r.  Riggs,    (1890)    133  U.  S.  258,  10 

erty  in  the  District  of  Columbia  and  in  S.  Ct.  295,  33  U.  S.  (L.  ed.)  642. 
the  territories  may  be  acquired  by  aliens 

Sec.  4.  [Alien  may  convey  before  suit.]  That  any  alien  who  shall  here- 
after hold  lands  in  any  of  the  Territories  of  the  United  States  in  contra- 
vention of  the  provisions  of  this  Act  may  nevertheless  convey  his  title 
thereto  at  any  time  before  the  institution  of  escheat  proceedings  as  here- 
inafter provided:  Provided,  however,  TYidX  if  any  such  conveyance  shall 
be  made  by  such  alien,  either  to  an  alien  or  to  a  citizen  of  the  United 
States,  in  trust  and  for  the  purpose  and  with  the  intention  of  evading  the 
provisions  of  this  Act,  such  conveyance  shall  be  null  and  void,  and  any 
such  lands  so  conveyed  shall  be  forfeited  and  escheat  to  the  United  States. 
[29  Stat.  L.  618.] 
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Section  4  of  the  original  Act  of  March  3,  1887,  read  as  follows:  "  Sbc.  4.  Tliat  all 
property  acquired,  held,  or  owned  in  violation  of  the  provisions  of  this  act  shall  be 
forfeited  to  the  United  States,  and  it  shall  be.  the  duty  of  the  Attorney-General  to 
enforce  every  such  forfeiture  by  bill  in  equity  or  other  proper  process.  And  in  any 
suit  or  proceeding  that  may  be  commenced  to  enforce  the  provisions  of  this  act,  ft 
shall  be  the  duty  of  the  court  to  determine  the  very  right  of  the  matter  without  regard 
to  matters  of  form,  joinder  of  parties,  multifariousness,  or  other  matters  not  affecting 
the  substantial  rights  either  of  the  I'nited  States  or  of  the  parties  concerned  in  any 
such  proceeding  arising  out  of  the  matters  in  this  act  mentioned."  [24  Stat.  L.  ^77.] 
• 

The  act  permits  an  alien  to  sell  any  and  to  receive  the  proceeds  of  such  lands 
lands  in  the  territory  before  escheat  pro-  if  sold  in  escheat  proceedings.  Tornanses 
ceedings  if  the  lands  are  held  by  him  v.  Melsing,  (C.  C  A.  1901)  109  Fed.  710. 
against    the    prohibition    of    the    statute, 

Sec.  5,  [Forfeiture  of  lands  unlawfully  held  —  escheat  suits.]  That 
it  shall  be  the  duty  of  the  Attorney-General  of  the  United  States,  when  he 
shall  be  informed  or  have  reason  to  believe  that  land  in  any  of  the  Terri- 
tories of  the  United  States  are  being  held  contrary  to  the  provisions  of 
this  Act,  to  institute  or  cause  to  be  instituted  suit  in  behalf  of  the  United 
States  in  the  district  court  of  the  Territory  in  the  district  where  such  land 
or  a  part  thereof  may  be  situated,  praying  for  the  escheat  of  the  same  on 
behalf  of  the  United  States  to  the  United  States :  Provided,  That  before 
any  such  suit  is  instituted  the  Attorney-General  shall  give  or  cause  to  be 
given  ninety  days'  notice  by  registered  letter  of  his  intention  to  sue,  or  by 
personal  notice  directed  to  or  delivered  to  the  owner  of  said  land,  or  the 
person  who  last  rendered  the  same  for  taxation,  or  his  agent,  and  to  all 
other  persons  having  an  interest  in  such  lands  of  which  he  may  have  actual 
or  constructive  notice. 

In  the  event  personal  notice  can  not  be  obtained  in  some  one  of  the  modes 
above  provided,  then  said  notice  shall  be  given  by  publication  in  some 
newspaper  published  in  the  county  where  the  land  is  situate,  and  if  no 
newspaper  is  published  in  said  county  then  the  said  notice  shall  be  pub- 
lished in  some  newspaper  nearest  said  county.     [29  iitat.  L.  619.] 

Statute  not  self-executing. —  Under  the  title  of  an  alien  is  not  subject  to  attack 

Act  of  1887  it  was  held  that  the  statute  by  others.     Johnson  v.  Elkins,    (1893)    1 

is  not  self-executing  and  until  the  attor-  App.  Cas.   (D.  C)   430. 
ney-general  has  enforced  a  forfeiture  the 

Sec.  6.  [Sale  on  judgment  of  escheat  —  dismissal  of  suit.]  That  if  it 
shall  be  determined  upon  the  trial  of  any  such  escheat  proceedings  that  the 
lands  are  held  contrary  to  the  provisions  of  this  Act,  the  court  trying  said 
cause  shall  render  judgment  condemning  such  lands  and  shall  order  the 
same  to  be  sold  as  under  execution;  and  the  proceeds  of  such  sale,  after 
deducting  costs  of  such  suit,  shall  be  paid  to  the  clerk  of  such  court  so 
rendering  judgment,  and  said  fund  shall  remain  in  tb^  hands  of  such  clerk 
for  one  year  from  the  date  of  such  payment,  subject  to  the  order  of  the 
alien  owner  of  such  lands,  or  his  heirs  or  legal  representatives;  and  if  noli 
claimed  within  the  period  of  one  year,  such  clerk  shall  pay  the  same  into 
the  treasury  of  the  Territory  in  which  the  lands  may  be  situated,  for  the 
benefit  of  the  available  school  fund  of  said  Territory :  Provided,  That  the 
defendant  in  any  such  escheat  proceedings  may,  at  any  time  before  final 
judgment,  suggest  and  show  to  the  court  that  he  has  conformed  with  the 
law,  either  becoming  a  bona  fide  resident  of  the  United  States,  or  by 
declaring  his  intention  of  becoming  a  citizen  of  the  United  States,  or  by  the 
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doing  or  happening  of  any  other  act  which,  under  the  provisions  of  this 
Act,  would  entitle  him  to  hold  or  own  real  estate,  which  being  admitted  or 
proved,  such  suit  shall  be  dismissed  on  payment  of  costs  and  a  reasonable 
attorney  fee  to  be 'fixed  by  the  court.     [29  Siat.  L.  619.] 

Sec.  7.    [District  of  Crolumbia  excepted  —  public  lands  not  affected.] 
That  this  Act  shall  not  in  anv  manner  be  construed  to  refer  to  the  District 

ft* 

of  Columbia,  nor  to  authorize  aliens  to  acquire  title  from  the  United  States 
to  any  of  the  public  lands  of  the  United.  States  or  to  in  any  manner  affect 
or  change  the  laws  regulating  the  disposal  of  the  public  Ifinds  of  the 
United  States.  And  the  Act  of  which  this  Act  is  an  amendment  shall 
remain  in  force  and  unchanged  by  this  Act  so  far  as  it  refers  to  or  affects 
real  estate  in  the  District  of  Columbia.     [39  Stat,  L.  619.] 

AppliMtion  in  District  of  Columbia. —  The  Act  of  March  3,  1887,  for  which  this  Act 
is  a  substitute,  was  amended  by  the  Act  of  March  9,  1888,  25  Stat.  L.  45,  ch.  30,  by 
providing  that  "the  same  shall  "not  apply  to  or  operate  in  the  District  of  Columbia,  so 
far  as  relates  to  the  ownership  of  legations,  or  the  ownership  of  residences  by  repre- 
lentatives  of  foreign  Governments,  or  attachf's- thereof." 

The  privilege  of  ownership  of  lands  in  the  District  of  Colmnbia  was  extended  to  aliens 
by  the  Act  of  Feb.  23,  1905,  ch.  733,  S  1,  infra,  p.  369. 

Sec.  8.  [Repeal.]  That  all  laws  and  parts  of  laws  so  far  as  they  con- 
flict with  the  provisions  of  this  Act  are  hereby  repealed.     [29  Stat.  L.  619.] 


An  Act  To  amend  the  Act  entitled  "An  Act  to  better  define  and  regulate 
the  rights  of  aliens  to  hold  and  own  real  estate  in  the  Territories/' 
approved  March  second,  eighteen  hundred  and  ninety-seven. 

[Act  of  Feb.  23,  1905,  ch.   733,  33  Stat.  L.  733.] 

[Sec.  1.]  [Alien  ownership  of  lands  in  District  of  Columbia.]  That 
the  Act  entitled  **An  Act  to  bettier  define  and  regulate  the  rights  of  aliens 
to  hold  and  own  real  estate  in  the  Territories,"  approved  March  second, 
eighteen  hundred  and  ninety-seven,  be,  and  the  same  is  hereby,  amended 
so  as  to  extend  to  aliens  the  same  rights  and  privileges  concerning  the 
acquisition,  holding,  owning,  and  disposition  of  real  estate  in  the  District 
of  Columbia  as  by  that  Act  are  conferred  upon  them  in  respect  of  real 
estate  in  the  Territories  of  the  United  States.     [33  Siat.  L.  733.] 

The  provisions  here  amended  are  set  out  supra,  p.  365. 

Sec.  2.  [Repeal.]  That  all  laws  and  parts  of  laws  so  far  as  they  con- 
flict with  the  provisions  of  this  Act  are  hereby  repealed.    [33  Stat.  L.  733.] 

1  F.  S.  A.— 24 
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AMBASSADORS 

See  DiPiiOMATio  and  Consulab  Offiokbs 


AMERICAN  NATIONAL  RED  GROSS 

See  Chabitibs 


AMERICAN  REPUBLICS 


See  State  Defabtmxnt 


ANIMALS 

I.  Importation  of  ANiiiALs^  374. 

II.  Transportation  of  Animals,  376. 

III.  Quarantine  Districts,  390. 

IV.  Inspection  of  Animals,  Carcasses,  etc.,  Intended  for  Export, 

or  Sxtbjects  of  Interstate  Commerce,  394. 
V.  Bureau  of  Animal  Industry,  406. 


I.  Importation  of  Anhnals,  374. 

Act  of  Aug,  SO,  1890,  ch,  8S9,  374. 

Sec.    6.  Importation  of  Diseased  Animala  Prohibited  —  Penalties^ 
374. 

7.  QaaravHne  of  Invported  Animals,  374. 

8.  No  Importation  Except  at  Qiujrantine  Ports  —  Slaughter 

of  Infected  Animals,  374. 

9.  Importation  of  All  Animals  Suspended  by  Proclamation, 

375. 
10.  Inspection  of  All  Imported  Animals  —  Disposal  of  Ani- 
mals,  etc,,  375. 

Ad  of  March  4,  1911,  ch.  238,  376. 

Sec,  1,  Admission  of  Tick-Infested  Cattle,  376. 

Act  of  Oct,  S,  1913,  ch,  16,  376. 

Sec,  IV,  H.  Subsec,  1,  Importation  of  Neat  CatUe  and  Hides,  376. 

2,  Punishment  for  Violations,  376. 

IL  Transportation  of  Animals,  376 

Act  of  March  3, 1891,  ch.  621,  376. 

Sec.  1.  Accommodations  for  Exp(frt  Cattle,  376. 

2.  Penalties  for  Violations,  377. 

Act  of  June  29,  1906,  ch,  3694  (''Live  Stock  Transpartatian  Act  "),  7, 

Sec.  1.  Transportation  of  Animxds —  Time  Limit  for  CorUinuous 

Confinement  —  Extension  of  Time —  Unloading  Sheep, 

377. 

B.  Feeding  Animals  at  Expense  of  Owner  —  Lien  on  Animals 

for  Costs  —  Ovmer  May  Furnish  Food,  386. 
8.  Penalty  for  Noncompliance  —  Exception,  387. 
4'  Prosecutions,  389. 
6.  Repeals,  390. 

HL  Quarantine  Districts,  390. 

Act  of  March  3, 1906,  ch.  1496  ("Live  Stock  Contagious  Diseases  Act  "), 
390. 
Sec.  1.  Cattle  Quarantine  —  Establishment  of  Districts,  390. 

S.  Transportation  by  Carriers  or  Driving  Out  of  District  Pro-' 
hibited,  391. 

3.  Regulations  for  Inspections,  etc,,  392. 
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Sec.  4-  Moving  Cattle  from  QaararUined  District  —  Regidations. 
393. 

5.  PunishmerU  for  Interfering,  etc.,  with  Employees,  393. 

6.  Punishment  for  Violations  of  Act,  393. 

Act  of  June  30,  19U,  ch.  131,  394. 

Sec.  1.  To  What  Carriers  Act  of  March  S,  1905,  Is  Applicable,  394. 

IV.  Inspection  of  Animals,  Carcasses,  etc.,  Intended  for  Export  or  Subjects 
of  Interstate  Commerce.  394. 

Act  of  Aug.  SO,  1890,  ch.  839,  394. 

Sec.  10.  Inspection  of  Animals  Intended  for  Export  —  Disinfection 
of  Vessds,  394. 

Act  of  March  3,  1891,  ch.  555,  395. 

Sec.  2.  Cattle  Whose  Meal  Is  to  Be  Exported  —  Clearance  of  Ves- 
sels^ 395. 
S,  Inspection  of  Animals  Intended  for  Interstate  Commerce, 
395. 

4.  Examinations  —  Official  Stamp,  etc.  —  Penalty  for  Forgery, 

396. 

5.  Transporting  of  Unsound  Carcasses  —  Penalty,  396. 

6.  Certificates  for  Sound  Cattle  and  Meats,  397. 

7.  Application  of  Act  to  Farmers,  397. 

Act  of  March  2,  1895,  ch.  169,  397. 

Sec.  1.  Rules  to  Prevent  Carrying  Condemned  Meat —  Punishment 
for  Violations,  397. 

Act  of  March  4,  1907,  ch.  2907  (''Meat  Inspection  Act  "),  397. 

Sec.  1.  Meat  and  Meat  Animal  Inspection  —  Examination  of  Ani- 
mals Before  Killing  —  Diseased  Animals  to  Be  Set 
Apart,  etc.,  397. 

Post-mortem  Examination  at  Packing,  etc.,  Houses  — 
Labeling  —  Destruction  of  Condemned  Meats  —  Rein- 
spection,  etc.,  398. 

Examiruxtion  Before  Use  for  Food  Products  —  Re-examina- 
tion on  Return  of  Goods,  399. 

Inspectors  to  Be  Appointed  at  Canning,  etc.,  Establishments 

—  Marks  of  Inspection  —  Destruction  if  Unfit  for  Food 

—  Application  to  Export  Trade  —  Dofnestic  Use,  399. 
Marking  Receptacles  —  Supervision  by  Inspectors  —  Sates 

under     False      Names      Prohibited  —  Trade      Names 

Allowed,  400. 
Sanitary  Inspection  of  Establishments  —  Rejection  of  Prod- 

ucts  if  Conditions  Insanitary,  401. 
Inspection  at  Night,  401. 
Interstate   Transportation  of  Meats,  etc.,    Not  Inspected^ 

Prohibited  —  Exceptions,  401. 
Penalty  for  Illegal  Acts,  Counterfeiting,  etc.,  401. 
Inspection  of  Cattle,  etc.,  for  Export,  402. 
Certificates,  402. 
Clearances  Refused  unless  Certificate  Obtained  —  Waiver  of 

Certificate,  402. 
Inspection  of  Meats,  etc.,  for  Export^  403. 
Certificates,  403. 

Clearances  Refused  Unless  Certificate  Obtained,  403. 
Delivery  of  Official  Certificates  —  Copies,  403. 
Pr(xiucts  of  Establishments  Violating  Law,  Not  to  Be  Sold, 

Transported,  etc.^iOS. 
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Penalty  for  Violations,  403. 

Appointinent  of  Inspectors  —  DiUies  —  Rules  and  Regula- 
tions, 404. 

Punishment  for  Bribing ,  etc.,  Officials  —  Accepting  Gifts, 
etc.,  by  Officials,  404. 

Exceptions  to  Farmers,  Retailers,  etc. —  Punishment  for 
Sale,  etc.,  of  Unwholesome  Products  —  Maintenance  oj 
Inspection  Authorized,  405. 

Detailed  Report  of  Estimales,  405. 

Act  of  May  23,  1908,  ch.  192,  406. 

Sec.  1.  Inspection  of  Dairy  Products  for  Export,  406. 

Ad  of  June  80,  1914,  ch.  131,  406. 

Sec.  1 .  Inspection  of  Reindeer,  406. 

V.  Bureau  of  Animal  Industry,  406. 

Act  of  May  29,  1884,  ch.  60  ('^Animal  Industry  Act  "),  406. 

Sec.    1.  Bureau    of    Animal    Industry  —  Officers  —  Appointmerd 
and  Salary,  Wd. 
2.  Agents  —  Duties  and  Compensation,  407. 
5.  Rules  and  Regulations  —  Co-operation  of  States  and  Terri- 
tories, 4(  8. 

4.  Investigation  as  to  Pleuro-pneumonia,  etc.,  409. 

5.  Measures  to  Prevent  Exportation  of  Diseased  Live  Stock, 

409. 

6.  Transportation  by  Railroads,    Vessels,  etc.,  of  Diseased 

Live  Stock,  4(  9. 

7.  Notice  to  Agents  of  Railroads,  etc.,  through  Infected  Dis- 

tricts, 410. 

8.  Pleuro-pneumonia  in  District  of  Columbia,  410. 

9.  District  Attorneys  to  Prosecute,  411. 
11.  Armual  Reports,  411. 

Act  of  Feb.  2,  1903,  ch.  349,  411. 

Sec.  1.  Contagious  Diseases  of  Live  Stock  —  Power  to  Suppress  — 
Regulations  —  Shipfncnts,  411. 
.  2.  Regulations  to  Prevent  Contagious  Diseases,  etc.^  413. 
3.  Penalty,  413. 

Act  of  March  3,  1905,  ch.  1405,  413. 

Sec.  1.  Leaves  of  Absence  to  Outside  Employees,  413. 

Act  of  May  23,  1908,  ch.  192,  413. 

Sec.  1.  Serums,  etc.,  fur  Treatment  of  Diseases  of  Animals,  413. 

Act  of  May  26,  1910,  ch,  256,  414. 

Sec.  1 .  Diseased  Cattle  —  Fences  on  International  Boundary,  to 
Keep  Out,  414. 

Ad  of  Feb.  23,  1914,  ch.  26,  414. 

Hog    Cholera    and    Dourine  —  Investigation    and    Eradication  — 
Vii'uses,  Serums,  Toxins,  etc.—  Trade  in  —  Inspections,  414. 

CROSS-REFERENCES. 

Provisions  Relating  to  Fur-Bearing  and  Other  A7iimals  in  Ahiska,  see 

ALASKA. 
Duties  on  Animals  and  Animal  Products,  see  CUSTOMS  DUTIES. 
Protection  of  Game  Animals,  see  GAME  ANIMALS  AND  BIRDS. 
Importation  and  Transportation  of  Wild  A^iimals  and  Birds,  see  PENAL 

LAWS. 
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I.    IMPOBTATION  OF  ANIMALS. 

Sec.  6.  [Importation    of    diseased    animals    prohibited  —  penalties.] 

That  the  importation  of  neat  cattle,  sheep,  and  other  ruminants,  and  swine, 
which  are  diseased  or  infected  with  any  disease,  or  which  shall  have  been 
exposed  to  such  infection  within  sixty  days  next  before  their  exportation, 
is  hereby  prohibited;  and  any  person  who  shall  knowingly  violate  the 
foregoing  provision  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
on  conviction,  be  punished  by  a  fine  not  exceeding  five  thousand  dollars, 
or  by  imprisonment  not  exceeding  three  years,  and  any  vessel  or  vehicle 
used  in  such  unlawful  importation  with  the  knowledge  of  the  master  or 
owner  of  said  vessel  or  vehicle  that  such  importation  is  diseased  or  has 
been  exposed  to  infection  as  herein  described,  shall  be  forfeited  to  the 
United  States.     [26  Stat.  L.  416,] 

This  and  the  following  sections  7,  8,  9,  and  10,  are  from  an  Act  of  Aug.  30,  1890, 
ch.  839,  entitled  *'An  Act  for  an  inspection  of  meats  for  exportation,  prohibiting  the 
importation  oi  adulterated  articles  of  food  or  drink,  and  authorizing  the  President  to 
make  proclamation  in  certain  cases,  and  for  other  purposes.'^ 

For  sections  1  to  5  of  this  Act,  whicli  deal  with  adulterated  food  and  drink,  see  the 
title  Imports  and  Exports. 

The  admission  of  tick-infested  cattle  from  Mexico  was  regelated  by  the  Act  of  March 
4,  1911,  ch.  238,  S  1,  infra,  p.  376. 


Sec.  7.  [Quarantine  of  imported  animals.]  That  the  Secretary  of  Agri- 
culture be,  and  is  hereby,  authorized,  at  the  expense  of  the  owner,  to  place 
and  retain  in  quarantine  all  neat  cattle,  sheep,  and  other  ruminants,  and 
all  swine,  imported  into  the  United  States,  at  such  ports  as  he  may  desig* 
nate  for  such  purpose,  and  under  such  conditions  as  he  may  by  regulation 
prescribe,  respectively,  for  the  several  classes  of  animals  above  described; 
and  for  this  purpose  he  may  have  and  maintain  possession  of  all  lands, 
buildings,  animals,  tools,  fixtures,  and  appurtenances  now  in  use  for  the 
quarantine  of  neat  cattle,  and  hereafter  purchase,  construct,  or  rent  as  may 
be  necessary,  and  he  may  appoint  veterinary  surgeons,  inspectors,  officers, 
and  employees  by  him  deemed  necessary  to  maintain  such  quarantine,  and 
provide  for  the  execution  of  the  other  provisions  of  this  act.  [26  Stat. 
L.  416.] 

See  the  note  to  section  6  of  this  Act  supra. 

As    to    quarantine    districts  generally  see  subdivision  III  of  this  title,  infra,  p.  390. 

Food   and   attendance    for   quarantined  by  the  owners.     The  secretary  may  hold 

cattle. —  Under  this  section  the  Secretary  such  cattle  until  the  expenses  are  repaid 

of    Agriculture    may    adopt    and    enforce  and  sell  them  upon  failure  or  refusal  to 

regulations    requiring  that   food   and   at-  repay  within  a  reasonable  time.      (1895) 

tendance  be  provided  to  quarantined  cattle  21  Op.  Atty.-Gen.  193. 

Sec.  8.  [No  importation  except  at  quarantine  ports  —  slaughter  of 
infected  animals.]  That  the  importation  of  all  animals  described  in  this 
act  into  any  port  in  the  United  States,  except  such  as  may  be  designated 
by  the  Secretary  of  Agriculture,  with  the  approval  of  the  Secretary  of  the 
Treasury,  as  quarantine  stations,  is  hereby  prohibited ;  And  the  Secretary 
of  Agriculture  may  cause  to  be  slaughtered  such  of  the  animals  named  in 
this  act  as  may  be,  under  regulations  prescribed  by  him,  adjudged  to  be 
infected  with  any  contagious  disease,  or  to  have  been  exposed  to  infection 
so  as  to  be  dangerous  to  other  animals;  And  that  the  value  of  animals 
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so  slaughtered  as  being  so  exposed  to  infection  but  not  infected  may  be 
ascertained  by  the  agreement  of  the  Secretary  of  Agriculture  and  owners 
thereof,  if  practicable ;  otherwise,  by  the  appraisal  by  two  persons  familiar 
with  the  character  and  value  of  such  property,  to  be  appoiiited  by  the 
Secretary  of  Agriculture,  whose  decision,  if  they  agree,  shall  be  final; 
otherwise,  the  Secretary  of  Agriculture  shall  decide  between  them,  and  his 
decision  shall  be  final ;  and  the  amount  of  the  value  thus  ascertained  shall 
be  paid  to  the  owner  thereof  out  of  money  in  the  Treasury  appropriated 
for  the  use  of  the  Bureau  of  Animal  Industry;  but  no  payment  shall  be 
made  for  any  animal  imported  in  violation  of  the  provisions  of  this  act. 
If  any  animal  subject  to  quarantine  according  to  the  provisions  of  this  act 
are  brought  into  any  port  of  the  United  States  where  no  quarantine  station 
is  established  the  collector  of  such  port  shall  require  the  same  to  be  con- 
veyed by  the  vessel  on  which  they  are  imported  or  are  found  to  the  nearest 
quarantine  station,  at  the  expense  of  the  owner.     [26  Stat,  L.  416,] 

See  the  notes  to  section  6  of  this  Act  8upra. 

Slaughter  of  animals. —  The  above  Ian-  mals  imported  in  violation  of  the  Act  are 

guage   authorizing   tlie    slaughter    of    in-  to  be  slaughtered  as  well  as  the  others, 

fected    animals    is    permissive    and    not  Tlie  authority  of  the  department  to  seize 

mandatory.     The  secretary  may  slaughter  and  slaughter  the  animals  without  com- 

slieep  adjudged  to  be  infected  with  a  con-  pensation   is  doubtful.     The  secretary   is 

tagious   disease  or  exposed  to   infection,  to  adopt  and  enforce  regulations  for  ad- 

and  in  making  compensation  he  is  limited  judging  whether  the  animals  are  diseased 

to  those  which  were  exposed  to  infection  or  have  been  so  exposed  as  to  be  dangerous 

but   not   then   infected.      (1899)    22   Op.  and  to  slaughter  if  his  judgment  approves 

Atty.-Gen.  390.  of  such  a  course.     (1897)    21  Op.  Atty.- 

Congress  intended  that  the  exposed  ani-  Gen.  460. 

Sec.  9.  [Importation  of  all  animals  suspended  by  proclamation.]  That 
whenever,  in  the  opinion  of  the  President,  it  shall  be  necessary  for  the 
protection  of  animals  in  the  United  States  against  infectious  or  contagious 
diseases,  he  may,  by  proclamation,  suspend  the  importation  of  all  or  any 
class  of  animals  for  a  limited  time,  and  may  change,  modify,  revoke,  or 
renew  such  proclamation,  as  the  public  good  may  require ;  and  tiuring  the 
time  of  such  suspension  the  importation  of  any  such  animals  shall  be 
unlawful.     [26  Stat,  L,  416.] 

See  the  notes  to  section  6  of  this  Act  supra. 

Sec.  10.  [Inspection  of  all  imported  animals  —  disposal  of  animals, 
etc.]  That  the  Secretary  of  Agriculture  shall  cause  careful  inspection  to 
be  made  by  a  suitable  officer  of  all  imported  animals  described  in  this  act, 
to  ascertain  whether  such  animals  are  infected  with  contagious  diseases 
or  have  been  exposed  to  infection  so  as  to  be  dangerous  to  other  animals, 
which  shall  then  either  be  placed  in  quarantine  or  dealt  with  according  to 
the  regulations  of  the  Secretary  of  Agriculture ;  and  all  food,  litter,  manure, 
clothing,  utensils,  and  other  appliances  that  have  been  so  related  to  such 
animals  on  board  ship  as  to  be  judged  liable  to. convey  infection  shall  be 
dealt  with  according  to  the  regulations  of  the  Secretary  of  Agriculture; 
*    •    •     [26  Stat,  L.  417,] 

See  the  notes  to  section  6  of  this  Act  aupra. 

The  latter  part  of  this  section  relates  to  the  inspection  of  animals  intended  for 
export,  and  the  disinfection  of  vessels,  and  is  given  infra,  p.  394. 
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[Sec.  1.]    [Adxnission  of  tick-infested  cattle.]     •  •    •     The  Act  of 

August  thirtieth,  eighteen  hundred  and  ninety,  is  hereby  amended  so  as 
to  authorize  the  Secretary  of  Agriculture,  within  his  discretion,  and  under 
such  joint  -regulations  as  may  be  prescribed  by  the  Secretary  of  Agri- 
culture and  the  Secretary  of  the  Treasury,  to  permit  the  admission  of 
tick-infested  cattle  from  Mexico  into  that  part  of  Texas  below  the  southern 
cattle  quarantine  line;     [36  Stat.  L.  1240.] 

This  is  a  provision  of  the  Agricultural  Appropriation  Act  of  March  4,  1911,  ch.  238. 
The  Act  of  August  30,  1890,  referred  to  is  given  supra,  p.  374. 


H.  Subsection  1.  [Importation  of  neat  cattle  and  hides.]  That  the 
importation  of  neat  cattle  and  the  hides  of  neat  cattle  from  any  foreign 
country  into  the  United  States  is  prohibited :  Provided,  That  the  operation 
of  this  section  shall  be  suspended  as  to  any  foreign  country  or  countries, 
or  any  parts  of  such  country  or  countries,  whenever  the  Secretary  of  the 
Treasury  shall  oflScially  determine,  and  give  public  notice  thereof,  that  such 
importation  will  not  tend  to  the  introduction  or  spread  of  contagious  or 
infectious  diseases  among  the  cattle  of  the  United  States ;  and  the  Secretary 
of  the  Treasury  is  hereby  authorized  and  empowered,  and  it  shall  be  his 
duty,  to  make  all  necessary  orderis  and  regulations  to  carry  this  section 
into  effect,  or  to  suspend  the  same  as  herein  provided,  and  to  send  copies 
thereof  to  the  proper  officers  in  the  United  States  and  to  such  oflficers  or 
agents  of  the  United  States  in  foreign  countries  as  he  shall  judge  neces- 
sary.    [38  Stat.  L.  195.] 

This  and  the  following  paragraph  are  from  the  Underwood  Tariff  Act  of  Oct.  3,  1913, 
ch.  16,  §  IV,  and  supersede  similar  provisions  in  R.  S.  sees.  2493,  2494,  2495;  the  Act 
of  Aug.  8,  1894,  ch.  238,  §  1,  28  Stat.  L.  2G9,  the  Act  of  April  23,  1897,  ch.  1,  §  1, 
30  Stat.  L.  7,  and  the  Act  of  July  24,  1897,  ch.  11,  30  Stat.  L.  210. 

By  the  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  §  1,  par.  397,  38  Stat.  L.  153,  provision  is 
made  for  the  importation  free  of  duty  of  pure-bred  animals  for  breeding  purposes 
See  the  title  Customs  Duties. 

H.  Subsection  2.  [Punishment  for  violations.]  That  any  person  con- 
victed of  a  willful  violation  of  any  of  the  provisions  of  the  preceding 
subsection  shall  be  fined  not  exceeding  $500,  or  imprisoned  not  exceeding 
one  year,  or  both,  in  the  discretion  of  the  court.     [38  Stat.  L.  195.] 

See  the  notes  to  the  preceding  paragraph. 


n.    TRANSPORTATION  OF  ANIMALS. 

An  Act  To  provide  for  the  safe  transport  and  humane  treatment  of 
export  cattle  from  the  United  States  to  foreign  countries,  and  for 
other  purposes. 

[Act  of  March  3,  1891,  ch.  521,  26  Stat.  L.  833.] 

[Sec.  1.]  [Accommodations  for  export  cattle.]  That  the  Secretary  of 
Agriculture  is  hereby  authorized  to  examine  all  vessels  which  are  to  carry 
export  cattle  from  the  ports  of  the  United  States  to  foreign  countries,  and 
to  prescribe  by  rules  and  regulations  or  orders  the  accommodations  which 
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said  vessels  shall  provide  for  export  cattle,  as  to  space,  ventilation,  fittings, 
food  and  water  supply  and  such  other  requirements  as  he  may  decide  to  be 
necessary  for  the  safe  and  proper  transportation  and  humane  treatment  of 
such  animals.     [26  Stat.  L,  833,] 

As  to  transportation  of  diseased  live  stock  by  railroads  or  vessels  see  section  6  of 
the  Act  of  May  29,  1884,  establishing  a  Bureau  of  Animal  Industry,  infra,  p.  406. 
As  to  transportation  of  animals  on  passenger  vessels  see  Cabbiebs. 
As  to  transportation  of  game  see  Penal  Laws. 

Sec.  2.  [Penalties  for  violations.]  That  whenever  the  owner,  owners, 
or  master  of  any  vessel  carrying  export  cattle  shall  wilfully  violate  or  cause 
or  pei-mit  to  be  violated  any  rule,  regulation  or  order  made  pursuant  to 
the  foregoing  section  the  vessel  in  respect  of  which  such  violation  shall 
occur  may  be  prohibited  from  again  carrying  cattle  from  any  port  of  the 
United  States  for  such  length  of  time,  not  exceeding  one  year,  as  the  Secre- 
tary of  Agriculture  may  direct,  and  such  vessel  shall  be  refused  clearance 
from  any  port  of  the  United  States  accordingly.     [26  Stat.  L.  833.] 


An  Act  To  prevent  cruelty  to  animals  while  in  transit  by  railroad  or  other 
means  of  transportation  from  one  State  or  Territory  or  the  District 
of  Columbia  into  or  through  another  State  or  Territory  or  the  Dis- 
trict of  Columbia,  and  repealing  sections  forty-three  hundred  and 
eighty-six,  forty-three  hundred  and  eighty-seven,  forty-three  hun- 
dred and  eighty-eight,  forty-three  hundred  and  eighty-nine,  and 
forty-three  hundred  and  ninety  of  the  United  States  Revised  Statutes. 

[Act  of  June  29,  1906,  ch.  3594,  34  Stat.  L.  607.] 

[Sec.  1.]  [Transportation  of  animals  —  time  limit  for  continuous  con- 
finement—  extension  of  time  —  unloading  sheep.]  That  no  railroad, 
express  company,  car  company,  common  carrier  other  than  by  water,  or 
the  receiver,  trustee,  or  lessee  of  any  of  them,  whoSe  road  forms  any  part 
of  a  line  of  road  over  which  cattle,  sheep,  swine,  or  other  animals  shall  be 
conveyed  from  one  State  or  Territory  or  the  District  of  Columbia  into  or 
through  another  State  or  Territory  or  the  District  of  Columbia,  or  the 
owners  or  masters  of  steam,  sailing,  or  other  vessels  carrying  or  transport- 
ing cattle,  sheep,  swine,  or  other  animals  from  one  State  or  Territory  or 
the  District  of  Columbia  into  or  through  another  State  or  Territory  or  the 
District  of  Columbia,  shall  confine  the  same  in  cars,  boats,  or  vessels  of  any 
description  for  a  period  longer  than  twenty-eight  consecutive  hours  without 
unloading  the  same  in  a  humane  manner,  into  properly  equipped  pens  for 
rest,  water,  and  feeding,  for  a  period  of  at  least  five  consecutive  hours, 
unless  prevented  by  storm  or  by  other  accidental  or  unavoidable  causes 
which  can  not  be  anticipated  or  avoided  by  the  exercise  of  due  diligence 
and  foresight:  Provided,  That  upon  the  written  request  of  the  owner  or 
person  in  custody  of  that  particular  shipment,  which  written  request  shall 
be  separate  and  apart  from  any  printed  bill  of  lading,  or  other  railroad 
form,  the  time  of  confinement  may  be  extended  to  thirty-six  hours.  In 
estimating  such  confinement,  the  time  consumed  in  loading  and  unloading 
shall  not  be  considered,  but  the  time  during  which  the  animals  have  been 


378 


1  FED.  STAT.  ANN.  (2d  Ed.) 


confined  without  such  rest  or  food  or  water  on  connecting  roads  shall  be 
included,  it  being  the  intent  of  this  Act  to  prohibit  their  continuous  con- 
finement beyond  the  period  of  twenty-eight  hours,  except  upon  the  con- 
tingencies hereinbefore  stated:  Provided,  That  it  shall  not  be  required 
that  sheep  be  unloaded  in  the  nighttime,  but  where  the  time  expires  in  the 
nighttime  in  case  of  sheep  the  same  may  continue  in  transit  to  a  suitable 
place  for  unloading,  subject  to  the  aforesaid  limitation  of  thirty-six  hours. 
[34  Stat  L,  607.] 


M 


This  is  the  first  section  of  the  "Live  Stock  Transportation  Act.' 
Provisions  similar  to  those  of  this  section  were  contained  in  R.  S.  sec.  4386  repealed 
by  section  5  of  this  Act,  infra,  p.  390. 


Constitutionality. —  This  statute  comes 
within  the  constitutional  right  of  Con- 
gress. U.  S.  V.  New  York  Cent.,  etc.,  R. 
Co.,  (1907)   166  Fed.  249. 

The  provision  of  this  section  authoriz- 
ing the  shipper  of  cattle  or  the  person  ac- 
companying them  to  extend  the  time  of 
their  confinement  to  thirty-six  hours,  is 
not  such  a  delegation  of  legislative  powers 
as  would  render  the  law  unconstitutional. 
Southern  Pac.  Co.  v.  U.  S.,  (1909)  171 
Fed.  360. 

In  U.  S.  V.  Boston,  etc.,  R.  Co.,  (1883) 
15  Fed.  209,  the  court  held  that  the 
provisions  of  sections  4386  to  4390  of 
the  Revised  Statutes,  which  were  sub- 
stantially similar  to  the  present  Act,  were 
directly  within  the  terms  of  the  Constitu- 
tion ,  which  confers  upon  Congress  the 
power  to  regulate  commerce  among  the 
several  states.  The  statute  "  imposes  reg- 
ulations upon  a  particular  class  of  traffic 
between  states,  and  declares  in  what  man- 
ner and  upon  what  conditions  it  shall  be 
carried  on.  The  statute  cannot  be  any  the 
less  within  the  constitutional  authority  of 
Congress  because  its  object  is  to  require 
the  humane  treatment  of  live  animals 
when  in  course  of  transportation  as  ar- 
ticles of  commerce  from  one  state  to  an- 
other." 

Purpose  of  statute. —  The  primary  pur- 
pose of  the  Act,  as  exhibited  by  its  title, 
is  to  prevent  cruelty  to  animals  in  transit, 
its  declared  intent  being  to  prohibit  their 
continuous  confinement  beyond  the  period 
of  twenty-eight  hours,  except  upon  cer- 
tain contingencies  therein  stated,  and 
to  make  sure  that  cattle  confined  in  cars 
shall  not  go  without  water,  etc.,  for  more 
than  thirty-six  hours.  The  duty  of  see- 
ing to  compliance  with  these  requirements 
is  placed  upon  the  carrier.  U.  S.  v.  Oregon 
R.,  etc.,  Co.,  (1908)  163  Fed.  640;  U.  S. 
V.  Philadelphia,  etc.,  R.  Co.  (E.  D.  Pa. 
1915)  223  Fed.  206;  Atchison,  etc.,  R.  Co. 
V.  Hill,  (Tex.  1914)   171  S.  W.  1028. 

Under  the  common  law  the  carrier  was 
free  to  exercise  its  own  judgment  as  to 
when  stock  being  transported  by  it  should 
be  fed  and  watered,  subject  only  to  the 
requirement  that  this  should  be  done  at 
reasonable  intervals,  and  that  the  needs 
of  the  stock  should  not  be  unreasonably 
neglected.      But    when    Congress    enacted 


the  federal  twenty-eight  hour  law,  this 
was  a  legislative  direction  that  an  inter- 
state carrier  could  keep  cattle  on  board 
cars  without  feed  or  water  for  twenty- 
eight  hours,  and  if  requested  by  the  ship- 
per, they  could  be  kept  for  twelve  hours 
longer  than  that.  Kent  t*.  Chicago,  etc., 
R.  Co.,  (1915)  189  Mo.  App.  424,  176 
S.  W.  1105. 

What  law  governs. —  To  the  extent  that 
this  Act  fixes  the  duties  and  liabilities  of 
the  shipper  and  carrier  in  interstate  trans- 

Sortation,  it  is  obviously  controlling,  and 
isplaces  any  state  law  on  the  subject. 
Gilliland  v.  Southern  R.  Co.,  (1910)  85 
S.  C.  26,  67  S.  E.  .20,  137  A.  S.  R.  861,  27 
L.  R.  A.    (N.  S.)    1106. 

The  statute  does  not  abrogate  the  com- 
mon-law liability  for  the  negligent  confine- 
ment of  animals  during  their  transporta- 
tion. Durrett  v.  Chicago,  etc.,  R.  Co.,  (N. 
M.  1915)  146  Pac.  962,  wherein  it  ap- 
peared that  on  the  trial  below  in  an  action 
to  recover  damages  occasioned  to  cattle 
shipped  over  the  defendant  railroad,  the 
court  gave  the  following  instruction  to 
the  jury :  "  The  court  instructs  the  jury 
that  the  law  imposes  upon  a  common  car- 
rier, such  as  the  defendant,  the  duty  to 
furnish  reasonable  facilities  and  oppor- 
tunities to  care  for,  feed,  water,  and  tend 
to  stock  during  transportation ;  and  if  you 
believe  from  the  evidence  in  this  case  that, 
when  the  shipment  in  question  arrived  at 
Tucumcari,  it  was  necessary  for  the  safety 
of  said  cattle  that  they  be  unloaded  and 
fed  and  watered,  and  that  the  defendant 
did  not  have  at  said  place  and  at  said  time 
proper  means  and  facilities  for  so  doing, 
and  that,  by  reason  thereof,  said  stock 
was  damaged,  then  you  should  allow  the 
plaintiff  such  damages  as  he  has  sus- 
tained, unless  you  further  find  that  the 
plaintiff,  by  his  acts  and  conduct,  waived 
such  unloading,  watering,  feeding,  etc." 
On  appeal,  the  defendant  urged  that  this 
instruction  was  erroneous  because  the 
shipment  was  an  interstate  shipment  con- 
trolled by  the  federal  statute  which  fixes 
the  time  cattle  can  be  kept  in  transit  by 
the  railway  company  at  twenty-eight 
hours.  Holding  that  the  instniction  was 
proper  the  court  said:  "A  brief  excerpt 
from  4  R.  C.  L.  §  451,  disposes  of  this 
contention :    '  The    object    of    tho    federal 
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statute  being  to  prohibit  the  confinement 
of  animals  longer  than  the  time  specified, 
the  statute  is  not  a  grant  of  privilege  to 
the  carrier  authorizing  it  to  confine  the 
stock  for  the  period  of  time  therein  men- 
tioned, irrespective  of  the  question  of  neg- 
ligence in  so  doing.  The  question  of 
negligence,  as  to  such  confinement,  is  still 
left  as  at  common  law,  notwithstanding 
the  statute.' " 

Instructions. —  In  a  -common-law  action 
for  damages  based  on  a  negligent  delay  in 
the  shipment  of  cattle  an  instruction 
based  on  a  cause  of  action  given  by.  the 
federal  twenty -eight  hour  law  is  erroneous, 
being  wholly  beyond  the  scope  of  the 
pleadings.  McFall  v,  Chicago,  etc.,  R. 
Co.,  (1914)  181  Mo.  App.  142,  168  S.  W. 
341. 

Interstate  and  intrastate. —  It  has  been 
held  that  section  4386  of  the  Kevised 
Statutes,  superseded  by  the  present  sub- 
stantially similar  Act,  related  only  to  in- 
terstate carriers.  Thus  in  U.  S.  v.  Louis- 
ville, etc.,  R.  Co.,  (1883)  18  Fed.  480,  the 
court  said:  "It  is  intended  by  this  law 
to  affect  only  those  companies  whose  roads 
form  a  part  of  a  line  of  roads  over  which 
animals  are  conveyed,  extending  from  one 
state  to  another.  If  the  line  lies  wholly 
within  the  territorial  limits  of  any  state, 
then  this  would  be  a  matter  not  given  to 
Congress  by  the  Constitution;  this  act  of 
the  national  legislature  would  not  apply, 
and  we  would  have  to  look  to  state  legis- 
lation for  relief." 

In  U.  S.  t*.  Boston,  etc.,  R.  Co.,  (1883) 
15  Fed.  209,  the  court  said:  "A  railroad 
company  in  this  state,  whose  road  forms 
part  of  a  line  of  road  over  which  live 
animals  are  conveyed  from  another  state 
to  points  in  this  state,  and  which  re- 
ceives from  its  connecting  roads  to  be 
transported  in  this  state  animals  which 
have  been  brought  from  another  state,  is 
engaged  in  interstate  commerce,  and  as 
.such  is  within  the  terms  of  the  Act  of 
Congress." 

A  railroad  company  operating  a  line  of 
railroad  over  which  cattle,  sheep,  swine, 
and  other  animals  are  conveyed  from  one 
or  more  states  to  other  states,  has  not 
violated  the  provisions  of  this  section 
where  the  alleged  violation  consisted  in 
the  unlawful  confinement  of  swine  in  a 
shipment  from  one  point  within  the  state 
to  another  within  it,  over  a  line  entirely 
within  the  state.  U.  S.  v.  East  Tennessee, 
etc.,  R.  Co.,  (1882)  13  Fed.  642.  See  also 
Gulf,  etc.,  R.  Co.  V.  Gray,  (Tex.  Civ.  App. 
(1894)  24  S.  W.  837,  reversed  in  part 
(1894)   87  Tex,  312,  28  S.  W.  280. 

Eztraterritorial  operation. —  This  Act, 
though  construed  to  apply  to  interstate 
shipments  from  one  state  to  another 
through  a  foreign  country,  is  not  objec- 
tionable as  extraterritorial  in  operation, 
since  the  offense  is  complete  by  continued 
confinement  only  after  the  statutory  time 
has  expired;  it  being  immaterial  that  a 


part  of  the  time  has  been  consumed  hj 
transportation  in  a  foreign  country.  U.  S. 
r.  Lehigh  Valley  R.  Co.,  (1911)  184  Fed. 
971;  (Irand  Trunk  Ry.  Co.  of  Canada  v, 
U.  S.,  (C.  C.  A.  2d  Cir.  1911)  191  Fed.  803. 

Liability  of  receivers. —  Receivers  are 
specifically  enumerated  among  the  classes 
of  persons  who  are  liable  under  this  en- 
actment. The  former  statute,  section  4386 
Revised  Statutes,  did  not  enumerate  re- 
ceivers, and  it  was  held  under  that  sec- 
tion that  as  the  statute  was  penal  the 
courts  could  not,  in  this  class  of  cases, 
attribute  inadvertence  or  oversight  to  the 
legislature  when  enumerating  the  classes 
subjected  to  the  penal  enactment,  nor  de- 
part from  the  settled  meaning  of  words 
or  phrases  in  order  to  bring  persons  not 
named  within  the  supposed  purpose  of  the 
statute  and  that  consequently  they  were 
not  within  the  letter  oi  the  statute  and 
not  necessarily  within  its  purpose  or 
spirit.  It  did  not  follow,  however,  under 
such  construction  of  the  statute,  that  it 
would  be  without  operation  where  rail- 
roads were  in  the  hands  of  receivers.  The 
owners  and  custodians  of  the  stock  would 
still  remain  subject  to  the  punishment 
prescribed.  U.  S.  v.  Harris,  (1900)  177 
U.  S.  306,  20  S.  Ct.  609,  44  U.  S.  (L.  ed.) 
780. 

Connecting  carrier. —  There  has  been 
some  diversity  in  the  decisions  of  the 
various  districts  as  to  whether  or  not  the 
"  twenty-eight  hour  law,"  respecting  the 
interstate  shipment  of  live  stock,  admits 
of  the  construction  that  the  length  of  time 
consumed  in  the  transportation  by  the 
antecedent  carrier  can  be  carried  over 
and  charged  to  the  connecting  carrier, 
who  independently  does  not  run  over  the 
twenty-eight  or  thirty-six  hours'  time 
without  unloading,  feeding  and  watering. 
In  U.  S.  V.  *Stockvards  Terminal  Co., 
(1909)  172  Fed.  452,  it  was  held  that 
where  the  initial  carrier  of  live  stock  has 
been  subjected  to  the  penalty  imposed  by 
this  Act  for  confining  live  stock  longer 
than  permitted  without  unloading,  rest, 
water,  and  feeding,  in  a  second  action 
against  a  connecting  carrier  to  recover  for 
the  same  confinement,  the  first  twenty- 
eight  hours  or  thirty-six  hours  which  were 
necessarily  included  in  the  first  action 
cannot  be  counted  against  the  defendant 
or   the  connecting  line. 

In  Northern  Pac.  Terminal  Co.  v.  U.  S., 
(1911)  184  Fed.  603,  it  appeared  that  the 
defendant,  a  terminal  railroad  company, 
received  a  car  load  of  horses  from  a  con- 
necting railroad  company,  which  had 
transported  them  in  interstate  commerce. 
Such  carrier  had  kept  them  confined  in 
the  car  for  more  than  twenty-eight  hours 
without  unloading  for  rest,  water,  and 
feeding,  in  violation  of  the  twenty-eight 
hour  law,  and  was  indicted  and  fined 
therefor.  The  defendant  received  them  for 
transportation  over  its  line  for  some  1,300 
feet  to   stockyards,  and  moved   them  to 
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such  yards  vrith  all  Bpeed  possible,  and 
there  unloaded  them  for  rest,  water,  and 
feed.  It  was  held  that  defendant  was  not 
chargeable  with  violation  of  the  stat- 
ute, but  that,  on  the  contrary,  its  action 
aided  in  giving  effect  to  its  object  and 
purpose. 

But  in  U.  S.  V,  Lehigh  Valley  R.  Co., 
(1911)  184  Fed.  971,  it  was  held  that 
where  animals  have  been  confined  for  the 
entire  statutory  period  before  being  de- 
livered to  a  connecting  carrier,  it  is  not 
necessary  that  a  new  period  equal  to  the 
statutory  time  must  again  expire  before 
the  connecting  carrier  can  be  held  guilty 
of  violating  the  Act;  the  liability  being 
complete  on  the  connecting  carrier's  con- 
tinuing the  transportation  toward  the 
destination  except  to  transport  them  to 
the  yards  at  the  junction  point  to  unload 
them,  under  the  provision  that,  in  esti- 
mating the  confinement,  the  time  con- 
sumed in  loading  and  unloading  shall  not 
bo  considered,  but  the  time  during  which 
they  have  been  confined  on  connecting 
roads  is  to  be  included. 

So  also  in  U.  S.  v.  Northern  Pac.  Ter- 
minal Co.,  (1911)  186  Fed.  947,  it  was 
held  that  where  a  terminal  company's 
railroad  formed  a  part  of  a  continuous 
line  of  interstate  transportation  over 
which  live  stock  was  transported,  and  the 
animals  had  been  confined  in  the  cars 
without  being  unloaded  for  food,  water, 
and  rest  for  a  period  longer  than  that  pre- 
scribed by  the  twenty-eight  hour  law  be- 
fore being  delivered  to  the  terminal  com- 
pany for  transportation  to  the  stockyards 
for  unloading,  the  terminal  company  could 
not  relieve  itself  from  liability  for  con- 
tinuing such  transportation  on  tlic  ground 
that  it  found  the  cattle  so  confined  at  a 
place  where  they  could  not  be  unloaded 
except  by  being  taken  to  the  stockyards, 
nor,  except  in  exceptional  ca.ses,  because 
its  violation  of  the  law  would  subserve  a 
humane  purpose;  the  terminal  company 
being  under  no  obligation  to  accept  the 
cattle  from  its  connecting  carrier  under 
such  circumstances. 

Similarly,  in  United  States  v.  Delaware, 
etc.,  R.  Co.,  (N.  D.  N.  Y.  1915)  220  Fed. 
944,  it  appeared  that  a  car  load  of  horses 
came  to  the  defendant,  after  the  horses 
had  been  confined  without  rest,  food  or 
water  for  eight  and  one-half  hours  in 
excess  of  the  statutory  period  of  thirty- 
six  hours,  to  which  provision  of  the  law 
it  was  subject,  and  of  this  fact  the  de- 
fendant had  knowledge.  After  the  lapse 
of  two  and  one-half  hours  it  unloaded  tlie 
horses  at  its  nearest  point  for  perform- 
ing this  service  for  rest,  food  and  water. 
It  was  conceded  that  the  actual  running 
time  of  the  ear  from  the  point  at  which 
it  was  received  by  the  defendant  to  the 
nearest  unloading  point,  exclusive  of  nec- 
essary switching  movement,  was  one  hour 
and  five  minutes.  The  court  held  that  the 
defendant  was  guilty  of  a  wilful  though 


unintentional  violation  of  the  statute. 
And  to  the  same  effect  see  U.  S.  v.  Dela- 
ware, etc.,  R.  Co.,  (N.  D.  N.  Y.  1913)  206 
Fed.  513.  See  also  U.  S.  v,  Oregon  Short 
Line  R.  Co.,  160  Fed.  526. 

Likewise,  under  the  former  statute,  sec- 
tion 4386,  it  was  held  that  in  computing 
the  time  of  confinement,  the  period  during 
which  the  animals  were  confined  by  the 
initial  carrier  prior  to  their  delivery  to 
the  connecting  carrier  must  be  included. 
U.  S.  V.  Louisville,  etc.,  R.  Co.,  (1883)  18 
Fed.  480. 

It  has  been  held  under  the  former 
statute,  section  4386,  that  the  refusal  of 
the  first  connecting  carrier  to  receive  a 
shipment  of  cattle  from  the  first  carrier 
did  not  relieve  the  first  carrier  from  lia- 
bility for  failure  to  comply  with  the  pro- 
visions of  the  statute,  when,  by  reason 
of  such  refusal,  the  cattle  were  kept  on 
the  cars,  on  its  own  road,  more  than 
tweiUy-eight  hours  without  being  un- 
loaded, fed,  and  watered;  and  this  was  so 
notwithstanding  the  terms  of  the  ship 
ping  contract  relieving  it  of  liability  be- ' 
yond  the  line  of  its  own  road.  Its  duty 
did  not  cease  with  a  tender  of  the  cars 
to  the  next  carrier.  Texas,  etc.,  R.  Co.  f. 
Berchfield,  (1898)  19  Tex.  Civ.  App.  288, 
46  S.  W.  900. 

Liability  of  connecting  carrier  for  delay 
of  terminal  company. —  The  duty  of  a  con- 
necting carrier  is  not  discharged  until  it 
has  been  imposed  upon  the  carrier  next  in 
order,  and  where  a  terminal  company  em- 
ployed by  the  connecting  carrier  to  trans- 
fer a  shipment  to  a  succeeding  carrier, 
fails  to  unload  the  stock  within  the  timt. 
required  by  the  statute,  the  connecting 
carrier  is  liable  for  such  violation.  In 
sucli  a  case  the  terminal  company  is  a 
mere  agency  or  instrumentality  which  the 
connecting  carrier  uses  to  perform  its 
transportation  duties.  U.  S.  v.  Union  Pac. 
R  Co.,  (C.  C.  A.  8th  Cir.  1914)  213  Fed. 
332. 

Liability  of  terminal  company  for  delay 
of  connecting  carrier. —  In  St.  Ix)uis  Mer- 
chants' Bridge  Terminal  R.  Co.  v.  United 
States,  (C.  C.  A.  7th  Cir  1913)  209  Fed. 
600,'  it  appeared  that  the  plaintiff,  a  ter- 
minal railroad  company  whose  line  con- 
nected with  the  eastern  terminus  of  a 
through  line  in  the  city  of  St.  Ix)uis,  and 
made  tlie  only  connection  between  such  ter- 
minus and  the  nearest  stockyards  where 
live  stock  could  be  unloaded,  accepted  from 
such  connecting  carrier  cars  of  cattle 
uhioh  had  alreadv  been  confined  for  a 
longer  time  than  permitted  by  this  act. 
and  moved  them  with  ali  reasonable  dis- 
patch to  such  yards  where  they  were  un- 
loaded. The  court  held  that  such  accept-, 
anee  on  the  part  of  the  terminal  carrier 
did  not  make  it  a  party  to  the  violation 
of  this  Act  by  the  connecting  carrier  and 
that  its  action  was  a  recognition  of  the 
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purpose  of  the  Btatute,  the  alleviation  of 
the  condition  of  dumb  animals  in  transit, 
rather  than  a  violation. 

Initial  and  connecting  carrier  both  in 
fault. —  A  judgment  against  a  connecting 
carrier  for  a  violation  of  the  statute  is 
not  a  good  defense  to  an  action  against 
the  initial  carrier  who  also  was  delinquent. 
Where  the  initial  carrier  violates  the  stat- 
ute, and  incurs  the  penalty  thereunder, 
and  the  connecting  carrier  receives  the 
shipment  and  continues  its  movement  iii 
interstate  commerce  toward  its  destina- 
tion without  unloading  for  rest,  food  and 
water,  such  connecting  carrier  conunits  an 
independent  act  of  offense  against  the 
statute.  In  such  case  each  carrier  is 
liable  to  an  action,  not  for  the  same 
offense,  but  each  for  a  separate  act  con- 
stituting a  viplation  of  the  statute,  and 
a  verdict  and  judgment  against  tlie  one 
and  payment  thereof  in  no  way  exonerates 
the  other  from  its  liability  for  its  inde- 
pendent act  of  violation  U.  S.  t\  New 
York  Cent.,  etc.,  R.  Co.,  (N.  D.  N.  Y.  1915) 
221   Fed.   1000. 

A  judgment  against  an  initial  carrier 
for  a  violation  of  the  statute  is  not  a 
good  defense  to  an  action  against  the  con- 
necting carrier  who  was  also  delinquent. 
Xew  York  Cent.,  etc.,  R.  Co.  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1913)  203  Fed.  953. 

Knowledge  of  initial  carrier  imputed  to 
connecting  carrier. —  In  New  York  Cent.  & 
II.  R.  R.  C6.  V.  United  States,  (C.  C.  A. 
2d  Cir.  1913)  203  Fed  953,  the  court 
said:  ''Two  cars  loaded  with  horses  were 
shipped  from  Girard,  Kan.,  consigned  to 
sV.ippers'  order  at  the  defendant'^  stock- 
yard in  East  Buffalo.  The  routing  was 
via  the  St.  I^uis  k  San  Francisco  Rail- 
road Company  to  Kansas  City,  thence  by 
the  Wabash  Railroad  Company  through 
Missouri,  Indiana,  Iowa,  Michigan,  and 
Canada,  to  Black  Rock,  Buffalo,  where  the 
cars  were  received  by  the  defendant  to  be 
transported  to  destination,  a  distance  of 
»even  miles.  The  Wabash  Company  did 
not  unload  the  horses  for  food,  water  and 
rest  between  Peru,  Ind.,  and  Black  Rock, 
a  period  of  38  hours  and  55  minutes.  The 
defendant  occupied  3  hours  and  35  min- 
utes in  transporting  the  cars  to  destina- 
tion in  East  Buffalo. 

"  The  United  States  instituted  these 
two  actions  to  recover  of  the  defendant  a 
penalty  of  $500  for  each  car  for  viola- 
tion of  Act  of  June  29,  1906,  34  Stat. 
607.     .     .     . 

"  The  complaint  alleged  that  the  defend- 
ant was  not  prevented  from  complying 
with  the  act  by  storm  or  other  accidental 
and  unavoidable  causes  which  could  not  be 
anticipated  or  avoided  by  the  exercise  of 
due  dilipjence  and  foresijjlit,  but  knowingly 
and  wilfully  failed  to  unload  the  horses 
in  transit  as  aforesaid. 

"The  defendant  filed  answers,  whicli  al- 
leged that  it  received  the  cars  at  Black 


Rock  from  its  connecting  carrier,  the 
Wabash  Railroad  Company,  without  know- 
ing the  time  the  horses  had  been  confined, 
and  transported  them  within  tlie  usual 
and  reasonable  time  to  destination  in  East 
Buffalo.  .  .  . 

"At  the  trial  a  jury  was  duly  waived 
and  the  cause  submitted  to  the  court.  The 
parties  stipulated  that  the  facts  stated  in 
the  complaint  were  true;  also  that  the 
time  of  confinement  of  the  horses  had  been 
extended  from  28  to  36  hours,  the  defend- 
ant reserving  the  right  to  show  that  when 
it  received  the  cars  it  did  not  know  that 
tliC  horses  had  been  confined  longer  tlian 
the  law  allowed;  also  to  prove  that,  if  it 
had  refused  to  transport  the  cars,  they 
would  have  had  to  go  back  to  Michigan, 
a  trip  taking  from  15  to  20  hours,  before 
the  horses  could  have  been  unloaded,  be- 
cause, being  carried  in  bond,  they  could 
not  be  unloaded  in  Canada;  also  to  prove 
that  the  usual  time  for  transporting  live 
stock  from  Black  Rock  to  the  stockyards 
was  from  1%  hours  to  5  hours,  depending 
upon  circumstances. 

"  The  first  question  is :  Did  the  defend- 
ant act  knowingly  in  the  transportation 
.  of  the  cars;  that  is,  did  it  know  when  the 
horses  had  been  last  unloaded?  Relying, 
no  doubt,  upon  Uie  proposition  that  the 
burden  of  proof  lay  upon  the  government, 
tlie  defendant  gave  no  evidence  at  all  upon 
the  subject.  But  we  think  it  was  bound 
to  make  reasonable  inquiry  as  to  this  fact. 
The  humane  purpose  of  the  law  would  be 
frequently  frustrated  if  the  government 
were  compelled  to  prove  facts  directly  and 
often  exclusively  within  the  knowledge  of 
the  carrier.  When  the  government  had 
proved  that  the  time  had  long  elapsed 
within  which  the  horses  should  have  been 
unloaded,  knowledge  of  that  fact  was 
properly  impyted  by  Judge  Hazel  to  the  ' 
defendant,  in  the  absence  of  any  evidence 
from  it  that  it  had  made  reasonable  in- 
quiry and  could  not  ascertain  the  fact. 

"  The  next  question  is :  Did  the  defend- 
ant act  wilfully  in  the  premises;  that  is, 
unnecessarily  disregard  the  provisions  and 
purpose  of  the  law'  Obviously  it  did  the 
best  thing  for  the  horses  in  taking  them 
to  the  stockyard  in  East  Buffalo.  The 
time  it  could  properly  use  in  bo  doing 
would  depend  upon  whether  the  period  of 
confinement  had  or  had  not  expired. 
Knowledge  of  the  fact  that  it  had  expired 
being  imputed  to  the  defendant,  it  was 
boimd  to  transport  them  as  quickly  as 
possible.  Prima  facie  3  hours  and  35 
minutes  was  an  unreasonable  time  to  move 
the  cars  seven  miles.  The  only  testimony 
the  defendant  offered  upon  the  subject  was 
the  opinion  of  two  freight  conductor^  that, 
iii  view  of  the  condition  of  the  belt  line 
in  getting  ready  for  grade  crossing  im- 
provements, tlie  time  actually  occupied 
was  reasonable.  This  was  entirely  insuffi- 
cient.    The  facts  should  have  been  stated. 
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BO  that  the  court  might  determine  whether 
the  time  wae  reasonable  or  not." 

It  ifl  for  the  jury  to  say  whether  a  delay 
in  unloading  was  caused  through  accident 
or  unavoidable  cause,  and  whether  the  de- 
fendant exercised  due  diligence  and  fore- 
sight in  an  endeavor  to  prevent  the  delay. 
Oregon-Washington  R.  &  Nav.  Ck).  t?. 
United  States,  (C.  C.  A.  9th  Cir.  1913) 
205  Fed.  337. 

"  Other  animals  "  —  horses  and  mules. — 
It  was  held,  under  section  4386,  that  the 
words  "  other  animals "  were  sufficiently 
comprehensive  to  embrace  horses  and 
mules.  **  The  statute  was  not  intended  to 
apply  only  to  such  animals  as  are  in- 
tended for  food,  to  secure  the  people  from 
consuming  diseased  animal  food,  but  its 
object  was  to  prevent  cruelty  and  injury 
to  animals  that  were  shipped  long  dis- 
tances upon  cars  or  boats,  by  requiring 
that  they  should  be  unloaded,  watered, 
fed,  and  allowed  to  rest  at'  stated  inter- 
vals. It  is  a  humane  rather  than  a  sani- 
tary regulation."  Chesapeake,  etc.,  R.  Co. 
V.  American  Exch.  Bank,  (1896)  92  Va. 
495,  23  S.  E.  935,  44  L.  R.  A.  449. 

Carrier  as  an  insurer. —  If  the  pens  pro- 
vided by  the  carrier  are  properly  equipped^ 
so  that  the  sheep  may  be  properly  fed, 
watered,  and  rested,  he  has  discharged  his 
full  duty,  unless  it  is  made  to  appear 
that  the  surrounding  conditions  were  such 
that  the  carrier  should  have  anticipated 
that  the  sheep  would  probably  be  molested, 
and  thus  not  afforded  proper  rest.  If  such 
i.<9  not  the  law,  then  the  carrier  is  made 
an  absolute  insurer  of  the  safety  of  the 
sheep  while  unloaded  for  food,  rest,  and 
water,  regardless  of  the  fact  that  by  the 
exercise  of  reasonable  diligence  he  did  not 
know,  and  could  not  have  discovered,  the 
threatened  danger  to  which  tlie  sheep 
might  be  exposed.  Beckman  t*.  Southern 
Pac.  Co.,  (1911)  39  Utah  472,  118  Pac. 
118. 

Liability  to  shipper  for  injuries  to  stock. 
—  In  Gilliland  t?.  Southern  R.  Co.,  (1910) 
85  S.  C.  26,  67  S.  E.  20,  137  A.  S.  R.  861, 
27  L.  R.  A.  (N.  S.)  1106,  it  was  held 
that  in  the  absence  of  federal  decisions 
on  the  question,  this  Act,  which  is  sub- 
stantially the  same  as  the  state  statute 
regulating  shipments  of  stock  within  the 
state,  must  be  given  the  same  construc- 
tion and  effect,  and  the  carrier  of  an  in- 
terstate shipment  be  held  liable  for  in- 
juries resulting  from  its  failure  to  supply 
proper  shelter  and  protection  when  stock 
are  unloaded  to  be  fed  and  watered. 

Equipment  of  stock  pens. —  This  Act 
does  not  require  a  carrier  to  maintain  any 
particular  kind  of  equipment  of  its  stock 
pens,  permanent  or  otherwise,  except  in 
so  far  as  to  render  them  suitable  for  the 
humane  purpose  of  properly  feeding, 
watering,  and  resting  the  particular  ship- 
ment of  stock  unloaded  into  them.  U.  S. 
V.  St.  Louis,  etc.,  R.  Co.,  (1910)  177  Fed. 
205. 


Under  the  former  statute,  section  4386, 
it  was  held  to  be  the  duty  of  a  railroad 
company,  in  carrying  on  interstate  ship- 
ment of  animals,  not  only  to  unload  the 
same  within  the  periods  mentioned  in  the 
statutes,  but  to  provide  facilities  reason- 
ably sufficient  and  suitalsle  for  watering 
and  feeding  the  animals  and  for  allowing 
them  an  opportunity  for  rest.  St.  Louis, 
etc.,  R.  Co.  v.  Piburn,  (1911)  30  Okla. 
262,  120  Pac.  923. 

Negligence  of  employees  no  defense. — 
It  is  no  defense  to  an  action  for  "know- 
ingly and  wilfully  "  violating  this  statute 
that  the  defendant  made  rules  requiring 
its  employees  to  comply  with  the  same, 
and  that  its  failure  to  do  so  was  through 
the  negligence  of  an  employee  and  in  vio- 
lation of  its  rules.  U.  S.  v.  Atlantic 
Coast  Line  R.  Co.,  (1909)   173  Fed.  764. 

Due  diligence  and  foresight. —  The  meas- 
ure of  due  diligence  and  foresight  required 
by  this  section  is  that  diligence  and  fore- 
sight which  persons  of  ordinaj^  prudence 
and  care  commonly  exercise  under  similar 
circumstances.  And  the  due  diligence  and 
foresight  which  condition  the  anticipation 
and  avoidance  of  the  other  accidental  or 
unavoidable  causes  described  in  this  law 
is  that  degree  of  diligence  and  foresight 
which  reasonably  prudent  and  careful  men 
ordinarily  exercise  under  similar  circum- 
stances. Chicago,  B.  &  Q.  R.  Co.  v.  United 
States,  (C.  C.  A.  8th  Cir.  1912)  194  Fed. 
342. 

Authority  to  request  extension  of  time. 
—  There  is  a  legal  preaumj^tion  that  one 
to  whom  an  owner  of  animals  has  in- 
trusted their  possession  and  control  for 
delivery  to  a  railroad  company  for  ship- 
ment, and  who  actually  delivers  and  ships 
them,  is  authorized  by  the  owner  to  maKe 
the  request  specified  in  this  law,  and  to 
do  any  other  usual  act  relevant  to  such  a 
transaction.  A  railroad  company  is  justi- 
fied in  relying  upon  this  presumption,  and 
cannot  be  held  to  have  violated  the  law 
knowingly  and  wilfully  because  it  confines 
animals  more  than  twenty-eight  and  less 
than  thirty-six  hours  in  reliance  upon  this 
presumption,  without  notice  or  knowledge 
of  any  defect  in  the  authority  of  the  agent. 
Wabash  R.  Co.  v.  U.  S.,  ( 1910)  178  Fed.  5. 

Sufficiency  of  request. —  (a)  A  legal  re- 
quest under  this  Act  may  be  made  by  the 
authorized  agent  of  the  owner,,  or  by  the 
person  in  custody  of  the  particular  ship- 
ment. ( b )  Such  a  request  may  be  print^, 
engraved,  or  stamped  and  partly  in  hand- 
writing, (c)  A  legal  request  may  be 
made  on  or  in  a  railroad  form  separate 
and  apart  from  a  printed  bill  of  lading  or 
other  railroad  form  than  one  which  con- 
tains the  request  alone,  (d)  Such  a  re- 
quest may  be  made  before  the  transporta- 
tion of  the  shipment  commences.  («) 
Such  a  request  may  be  made  although 
it  is  not  induced  by  any  unforeseen  con- 
tingency that  arises  after  the  transporta* 
tion  commences.    Wabash  R.  Co.  v.  U.  S., 
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(1910)  178  Fed.  5;  Atchison,  etc.,  R.  Co. 
c.  U.  S.,  (1910)  178  Fed.  12;  Missouri, 
etc.,  R.  Co.  V.  U.  S.,  (1910)  178  Fed.  16; 
Mobile,  etc.,  R.  Co.  v,  U.  S.,  (C.  C.  A.  7tli 
Cir.  1913).  209  Fed.  603. 

Request  for  each  shipment. —  To  justify 
confinement  for  a  longer  term  than  twenty- 
eight  hours  the  shipper  must  file  a  writ- 
ten request  for  each  shipment,  and 
may  not  file  a  single  general  request  ap- 
plicable to  all  future  shipments  of  his 
cattle.  U.  S.  V.  Pere  Marquette  R.  Co., 
(1909)    171  Fed.  586. 

Under  the  fortner  statute,  section  4386, 
R.  8.,  it  was  held  that  where  a  special 
contract  between  the  shipper  and  the  car- 
rier relieves  the  carrier  of  the  duty,  in 
the  first  instance,  of  feeding  and  waL^^ring 
at  such  points  as  it  furnished  reasonable 
facilities  to  the  shipper  to  do  so,  in  the 
absence  of  such  facilities  at  any  point  the 
carrier  would  be  liable  for  any  damage 
resulting  from  the  failure  to  feed  and 
water.  Ft.  Worth,  etc.,  R.  Co.  v.  Daggett, 
(1894)  87  Tex.  322,  28  S.  W.  625. 

It  was  also  held  under  this  statute 
that  it  was  the  dutv  of  the  railroad  com- 
pany  to  unload  and  feed  and  water  stock, 
without  a  request  from  the  person  in 
charge  of  it,  if  he  failed  to  do  it.  Brock- 
way  V.  American  Exp.  Co.,  (1897)  168 
Mass.  257,  47  N.  E.  87. 

Waiver  of  statutory  provisions  by  con- 
trol or  otherwise. —  The  statute  imposes 
upon  the  carrier  the  primary  duty  of  see- 
ing that  the  stock  is  not  confined  in  cars 
longer  than  the  prescribed  period,  for  the 
command  of  the  statute  is,  **  Thou  shalt 
not"  fail' to  do  the  thing  required;  and, 
while  the  carrier  may  arrange  with  the 
shipper  or  the  person  in  charge  for  un- 
loading, the  company  cannot  thereby  shift 
the  burden,  and  the  responsibility  for 
unloading  in  time  still  rests  with  it.  Ore- 
gon-Washington R.  &  Xav.  C!o.  V,  United 
States,  (C.  C.  A.  9th  Cir.  1913)  206  Fed. 
337. 

This  law  positively  prohibits  the  con- 
finement of  animals  for  a  period  longer 
than  twenty-eight  consecutive  hours,  savie 
only  that  by  special  agreement  and  writ- 
ten request  of  the  owner  the  time  of  con- 
finement may  be  extended  to  thirty-six 
hours.  The  extreme  limit,  therefore,  to 
which  the  wishes  of  the  owner  become  rele- 
vant, is  thirty- six  hours.  An  agreement, 
therefore,  for  a  confinement  bt^yond  tliat 
time,  is  a  contract  to  do  that  wliich  the 
law  says  may  not  be  done,  and  is  void  and 
nonenforceable  as  a  defense  to  the  action 
for  damages  to  animals  transported.  Web- 
ster V.  Union  Pac.  R.  Co.,  (D.  C.  Colo. 
1912)    200  Fed.  597. 

The  Twenty -eight  Hour  Act  is  for  the 
prevention  of  cruelty  to  animals,  and  not 
primarily  for  the  benefit  of  the  owners 
but  is  restrictive  of  their  rights,  and  can- 
not be  waived,  except  in  the  manner  and 
upon  the  contingencies  provided  in  the 
act.      U.    S.    V.    Delaware,    etc.,    R.    Co., 


(N.  D.  N.  Y.  1915)  220  Fed.  944;  Cleve- 
land, etc.,  R.  (Do.  V.  Hayes,  (1913)  ISl 
Ind.  87,  102  N.  E.  34,  103  N.  E.  839; 
(1914)   104  N.  E.  581. 

A  carrier  cannot  by  contract  relieve 
itself  of  the  statutory  duty  to  care  for 
animals  in  its  possession.  U.  tS.  t*.  Phila- 
delphia, etc.,  R.  Co.,  (E.  D.  Pa.  1915)  223 
Fed.  206. 

Estimating  confinement. —  "  In  estimai 
ing  the  confinement,  so  as  to  determine 
whether  or  not  the  statute  has  been  vio- 
lated, we  always  come  backwards  from 
the  unloading  in  question,  and  ascertain 
when  the  cattle  were  last  before  unloaded 
for  rest,  food,  and  water,  or  shipped,  and 
when  reloaded.  Commencing  our  reckon- 
ing of  time  at  that  point,  we  go  forward 
to  the  time  when  next  unloaded  for  rest, 
food,  and  water,  and  if  we  find  that  the 
cattle  were  confined  for  more  than  twenty- 
eight  hours,  or  more  than  thirty-six  hours 
in  case  of  consent  by  the  owner  or  person 
in  charge,  and  also  find  that  unloading 
was  not  prevented  by  storm,  or  by  other 
accidental  or  unavoidable  causes,  we  have 
a  completed  violation  of  the  law."  U.  S. 
t'.  New  York  Cent.,  etc.,  R.  Co.,  (N.  D. 
X.  Y.  1915)  221  Fed.  1000. 

The  time  consumed  in  loading  and  un- 
loading stock  is  not  to  be  considered  as  a 
part  of  their  confinement  in  the  cars  per- 
mitted by  the  Twenty-eight  Hour  Law. 
U.  S.  V.  Northern  Pac.  Terminal  Co., 
(1911)    186  Fed.  947. 

Compliance  with  statute  as  defense  to 
delay  in  delivery. — A^Tiere  the  person  in 
charge  refused  to  sign  the  thirty-six-hour 
release,  and  cattle  were  shipped  from  Ar- 
kansas through  Missouri  to  East  St.  Louis, 
and  upon  arrival  at  a  point  in  Arkansas 
it  became  apparent  that  the  shipment 
could  not  be  carried  'to  destination  within 
the  prescribed  twenty-eight  hours,  and  it 
was  unlawful  to  unload  such  cattle  in 
Missouri,  the  carrier  was  not  negligent  in 
unloading  the  cattle  at  the  Arkansas  point 
reached,  resulting  in  a  delay  in  their  de- 
livery at  destination,  where  the  only  train 
which  they  could  have  been  shipped  on, 
which  passed  through  the  place  of  feeding 
after  a  lapse  of  the  five-hour  period,  was 
a  slow  train  which  reached  destination  at 
the  same  time  as  did  the  faster  train  upon 
which  they  were  carried.  St.  Louis,  etc., 
R.  Co.  V.  Davenport,  (1910)  97  Ark.  82, 
133  S.  W.  186. 

"  Stopping  a  shipment  of  cattle  to  feed 
them  in  compliance  with  the  Interstate 
Commerce  Act  excuses  delay  in  delivery 
caused  thereby;  but,  if  negligent  delay 
causes  the  unloading  of  the  cattle  to  com- 
ply with  said  law,  then  it  would  not  ex- 
cuse." Lay  V.  Chicago,  etc.,  R.  Co.,  (1911) 
157  Mo.  App.  467,  138  S.  W.  884. 

A  delay  caused  solely  by  defendant's 
compliance  with  the  provisions  of  the 
Twenty-eight  Hour  Law  cannot  be  action- 
able, since  it  should  be  regarded  as  the 
result    of    the    performance    of    a    duty 
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imposed  by  law.  Ilickey  v.  Chicago,  etc.,  R. 
Co.,  (1913)  174  Mo.  App.  408,  ICO  S.  W.  24. 

In  an  action  by  a  shipper  against  an 
interstate  carrier  for  damages  for  delay 
in  a  shipment  of  cattle  the  defendant  has 
the  right  to  have  the  jury  instructed  that 
in  determining  the  matter  of  delay  com- 
plained of  the  period  required  by  this  sec- 
tion for  the  purpose  of  feeding  and  water- 
ing and  resting  the  cattle  in  pens  should 
not  be  included.  Kansas  City,  etc.,  R.  Co. 
V.  Moore,  (Tex.  1912)   149  S.  W.  302. 

Violation  of  statute  as  negligence. —  In 
an  action  for  loss  and  shrinkage  of  live 
stock  shipped  over  the  defendant's  rail- 
road, evidence  of  a  violation  of  this  stat- 
ute, and  that  it  contributed  to  the  injury 
complained  of,  constitutes  evidence  of  neg- 
ligence, and  is  sufficient  to  entitle  the 
plaintiff  to  go  to  the  jury  on  the  question 
of  negligence.  Chicago,  etc.,  R.  Co.  v. 
Simpson,  (Wyo.  1915)  151  Pac.  902. 

In  an  action  by  a  shipper  of  animals 
against  a  carrier  for  damages  for  injuries 
to  the  animals  during  transit  a  showing 
that  the  defendant  violated  this  section 
and  that  the  injuries  resulted  therefrom 
amounts  to  a  showing  of  negligence  per  ae 
and  makes  the  carrier  liable.  Atchison, 
etc.,  R.  Co.  V.  Hill,  (Tex.  1914)  171  S.  W. 
1028. 

"Contingencies  hereinbefore  stated.** — 
The  phrase  "  contingencies  hereinbefore 
stated  "  as  used  in  this  section  includes 
both  the  cage  where  the  carrier  was  pre- 
vented from  unloading  by  storm  or  other 
accidental  or  unavoidable  causes  and  the 
contingency  of  the  owner's  having  filed  a 
written  request  extending  the  time  of  con- 
finement to  thirty-six  hours.  U.  S.  v. 
Pere  Marquette  R.  Co.,  (1909)  17-1  Fed.  586. 

Cons^truction  of.  second  proviso. —  The 
meaning  of  the  second  proviso  of  this  sec- 
tion regarding  sheep'  is  that  if  the  twenty- 
eight-hour  limit  expires  at  night,  the  tran- 
sit may  be  continued  to  a  suitable  place 
for  unloading,  without  the  consent  of  the 
owner  or  custodian,  except  that  in  no  case 
shall  the  thirty-six-hour  limit  be  exceeded. 
Southern  Pac.  Co.  v.  U.  S.,  (1909)  171 
Fed.  360;  U.  S.  V,  Atchison,  etc.,  R.  Co., 
(1911)    185  Fed.  106. 

The  words  "  in  the  nighttime"  with  ref- 
erence to  the  unloading  of  sheep,  mean  the 
period  between  the  termination  of  daytime 
on  the  evening  of  one  day  and  the  earliest 
dawn  of  the  next  morning.  U.  S.  t*.  South- 
ern Pac.  Co.,   (1907)    157  Fed.  459. 

The  meaning  of  this  express  provision 
is  that  where  the  twenty-eight-hour  period 
expires  in  the  nighttime,  the  carrier  is 
authorized  to  continue  the  confinement  of 
sheep  for  thirty-six  hours,  even  without 
the  shipper's  consent,  but  not  longer  than 
thirty-six  hours  as  declared  by  the  pro- 
viso. Where  the  thirty-six-hour  period 
will  expire  in  the  nighttime,  the  carrier 
should  unload  during  the  preceding  day. 
U.  S.  V.  Atchison,  etc.,  R.  Co.,  (1908)  166 
Fed.  160. 


Tenniiiation  of  liability. —  The  carrier's 
liability  terminates  on  complete  delivery 
of  the  animals  being  made  to  the  con- 
signee. But  what  constitutes  a  complete 
delivery  depends  on  the  particular  facts 
in  each  case.  For  example,  it  has  been 
held  that  a  delivery  of  cars  containing 
animals  on  the  consignees'  private  siding 
was  not  a  complete  delivery  where  they 
were  not  placed  opposite  the  consignees' 
runway,  which  afforded  the  only  means 
for  loading  and  unloading  live  stock  to 
and  from  cars  on  the  siding.  U.  S.  v. 
Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa. 
1915)    223  Fed.  202. 

"  Storm  or  other  accidental  or  unavoid- 
able  cause." —  The  statute  renders  the  car- 
rier excusable  for  confining  the  stock  in 
cars  more  than  the  prescribed  period  of 
time,  if  prevented  from  unloaaing  "  by 
storm  or  other  accidental  or  unavoidable 
causes  which  cannot  be  anticipated  or 
avoided  by  the  exercise  of  due  diligence 
and  foresight."  Oregon- Washington  R.  & 
Xav.  Co.  V.  United  States,  (C.  C.  A.  9th 
Cir.  1913)   205  Fed.  337. 

An  "  accidental  or  unavoidable  cause " 
which  cannot  be  avoided  by  the  exercise  of 
due  diligence  and  foresight  within  the 
meaning  of  this  law  is  a  cause  which 
reasonably  prudent  and  careful  men,  under 
like  circumstances,  do  not  and  would  not 
ordinarily  anticipate,  and  the  effects  of 
which  under  similar  circumstances  they 
do  not  and  would  not  ordinarily  avoid. 
U.  S.  V.  Southern  Pac.  Co.,  (1907)  1&7 
Fed.  469;  Chicago,  B.  &  Q.  R.  Co.  r. 
United  States,  (C.  C.  A.  8th  Cir.  1912) 
194  Fed.  342. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  United 
States,  (C.  C.  A.  8th  Cir.  1912)  194  Fed. 
342,  it  appeared  that  a  train  load  of 
seventeen  cars  of  sheep  started  at  five. 
o'clock  in  the  morning  to  make  a  run 
which  ordinarily  requires  eleven  hours. 
The  train  and  its  drawbars  were  in- 
spected and  found  in  good  condition 
that  morning.  In  order  to  unload  the 
sheep  in  time,  it  was  necessary  to  make 
the  run  in  twelve  hours.  The  train  was 
delayed  about  two  hours  by  the  break- 
ing of  a  drawbar  and  chain  of  a  train 
which  met  and  passed  it,  by  the  slipping 
of  a  knuckle  in  the  coupler  which  sepa- 
rated it  into  two  part.s,  and  by  the  pulling 
out  of  two  drawbars  in  its  cars,  which 
made  it  necessary  to  draw  the  two  parts 
of  the  train  upon  a  side  track  and  recouple 
them.  Upon  its  arrival  the  company 
dragged  the  sheep  out  of  two  of  the  cars 
ill  the  dark  within  the  thirty -six  hours, 
but  left  fifteen  of  the  cars  unloaded  until 
the  next  morning  after  the  expiration  of 
the  thirty-six  hours.  It  was  held  there 
was  no  substantial  evidence  that  the  com- 
pany wilfully  violated  the  law,  and  there 
was  substantial  evidence  that  it  was  pre- 
vented from  unloading  the  sheep  within 
the  thirty-six  hours  by  accidental  or  un- 
avoidable    causes     which     could     not    be 
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anticipated  or  avoided  by  the  exercise  of 
due   diligence  and   foresio^ht. 

But  conditions  reasonably  to  be  antici- 
pated from  past  experience  and  break- 
downs en  route,  resulting  from  negligent 
operation  or  omission  to  furnish  properly 
equipped  and  inspected  engines  and  cars, 
are  not  accidental  or  unavoidable  causes 
which  cannot  be  anticipated  and  avoided 
by  due  diligence  and  foresight.  U.  S.  v, 
Atchison,  etc.,  R.  Co.,  (1908)  166  Fed. 
180. 

Under  the  former  statute,  section  4386, 
R.  S.,  it  was  held,  in  an  action  against  a 
transportation  company  for  keeping  live 
stock  confined  on  the  cars  for  a  longer 
period  than  twenty-eight  consecutive 
hours,  without  unloading  for  rest,  food, 
and  water,  that  it  was  no  defense  that 
such  confinement  had  been  caused  by  an 
accident  to  the  train,  due  to  negligence. 
The  court  said :  "  This  and  the  following 
sections  must  be  construed  together,  and 
the  carrier  may  be  said  to  have  *  know- 
ingly and  willingly '  failed  to  comply 
with  the  requirements  of  the  law,  if  the 
accident  was  one  which  might  have  been 
avoided  by  due  care;  the  carrier  must  be 
taken  to  have  contemplated  the  reasonable 
consequences  of  his  own  negligence.  To 
avail  himself  of  the  excuses  of  '  storm  or 
other  accidental  causes,'  it  must  appear 
that  the  consequences  could  not  have  been 
avoided  or  mitigated  by  the  exercise  of 
diligence.  If,  notwithstanding  the  storm, 
he  could  by  due  care  have  complied  with 
the  law,  then  he  is  at  fault,  because  '  his 
own  negligence  is  the  last  link  in  the 
chain  of  cause  and  efTect,  and  in  law  the 
proximate  cause '  of  failure  to  comply 
with  the  law."  Newport  Xews,  etc.,  Val. 
Co.  V.  V.  S.,  (C.  C.  A.  1894)  61  Fed.  488; 
Chesapeake,  etc.,  R.  Co.  t\  American  Exch. 
Bank,  (1896)  92  Va.  495,  23  S.  E.  935, 
44  L.  R.  A.  449. 

So  where  horses  were  shipped  from  St. 
Louis  to  Augusta  and  had  been  on  board 
the  train  about  twenty-six  hours  when  the 
train  arrived  at  ashville,  the  fact  that 
the  stockyards  of  the  company  were  on 
fire  when  the  train  reached  Nashville  was 
no  excuse  for  attaching  the  cars  to  an- 
other train  which  proceeded  through  to 
Chattanooga,  resulting  in  keeping  the 
stock  on  board  the  cars  for  over  forty 
hours  without  rest  or  food  or  water.  It 
was  the  duty  of  the  railroad  company 
(under  the  contract  with  the  shipper,  that 
the  shipper's  employee  in  charge  should 
unload,  feed,  and  water  the  stock)  to 
afford  the  person  in  charge,  and  having 
care  of  the  animals,  an  opportunity  to 
unload  the  same  upon  their  arrival  at 
Kashville,  or  at  some  other  place,  within 
the  period  of  twenty -eight  hours.  Nash- 
ville, etc.,  R.  Co.  r.  Heggio,  (1890)  86  Ga. 
210,  12  S.  E.  363,  22  A.  S.  R.  453. 

Owner's  right  of  action. —  Under  the 
former  statute  it  was  held  that  the  pro- 
visions of  section  4386,  R.  S.,  and  follow- 


ing sectiona,  imposed  a  duty  on  the  rail- 
road company  for  the  benefit  of  the 
owners,  and  that  failure  to  perform  such 
duty  constituted  actionable  uegligence  at 
the  suit  of  an  owner  who  was  injured 
thereby.  The  court  said :  "  Nor  does  the 
fact  that  a  penalty  is  imposed  for  broach 
of  such  duty  take  the  place  of  a  U 
action  based  on  the  negligence,  uiuoss 
such  penalty  be  given  to  the  injured  party 
in  satisfaction  for  the  injury."  Burns  v, 
Chicago,  etc.,  R.  Co.,  (1899)  104  Wis. 
646,  80  N.  W.  927;  Nashville,  etc.,  R.  Co. 
f.  Heggie,  (1890)  86  Ga.  210,  12  S.  E. 
363,  22  A.  S.  R.  453. 

It  is  a  well-settled  princiale  of  law 
that  one  state  cannot  enforce  the  penal 
laws  of  another  state  or  country,  but,  in 
order  to  come  within  the  scope  of  that 
principle,  the  action  or  suit  must  be  in 
the  nature  of  a  proceeding  in  favor  of 
the  state  whose  laws  have  been  violated. 
One  of  the  objects  of  this  section  was  to 
prevent  loss  to  the  owners  of  live  stock 
whicli  would  result  from  its  being  carried 
long  distances  by  common  carriers  without 
food,  water,  and  rest;  and  an  owner  of 
live  stock  has  the  right  to  recover  from 
tlie  carrier  the  damages  caused »  if  any, 
by  its  violation  of  the  statute,  and,  hav- 
ing such  right,  he  could  bring  his  action 
in  the  state  court.  Chesapeake,  etc.,  R. 
Co.  V.  American  Exch.  Bank,  (1896)  92 
Va.  495,  23  S.  E.  935,  44  L.  R.  A.  449. 

Though  in  an  action  brought  in  the 
state  court  to  recover  damages  for  the 
death  of  two  horses  and  injury  to  several 
others  while  being  transported  over  de- 
fendant's railroad,  the  Supreme  Court  of 
the  state,  in  reply  to  the  contention  of  the 
plaintiff  that  by  section  4386  R.  S.  a 
definite  rule  for  the  transportation  of 
animals  is  created,  said:  "With  this 
rule  and  its  enforcement  the  courts  of 
the  state  are  no  way  concerned."  Illinois 
Cent.  R.  Co.  r.  Peterson,  (1891)  68  Miss. 
454,  10  So.  43,  14  L.  R.  A.  550. 

In  an  action  by  the  owner  of  stock  for 
damages  resulting  from  a  failure  of  the 
carrier  to  comply  with  the  provisions  of 
this  section,  the  petition,  in  order  to  state 
a  liability  of  the  defendant,  should  show 
that  the  case  is  not  within  the  statutory 
exceptions  (1)  that  the  delay  was  caused 
by  the  storm  or  other  accidental  causes, 
or  (2)  that  the  cars  were  such  as  to 
allow  proper  feeding,  watering,  space,  and 
opportunitv  to  rest.  Hale  r.  Missouri  Pac. 
R.  Co.,  (1893)  36  Neb.  266,  54  N.  W.  517. 

In  an  action  brought  to  recover  damages 
resulting  from  the  delay  in  transportation 
of  a  carload  of  cattle,  it  appeared  that 
the  car  was  carried  as  part  of  a  special 
train,  and  was  taken  out  at  an  interme- 
diate station  in  order  that  the  cattle 
miglit  be  unloaded  and  rested  for  five 
hours,  as  required  by  this  section.  The 
special  train  proceeded  on  its  way,  and 
the  cjir  was  forwarded  by  the  first  regular 
freisht  train  about  seven  hours  after  the 
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expiration  of  the  five  hours.  Thig  train 
left  at  the  regular  schedule  time,  and  no 
delay  is  shown  except  such  as  thua  oc- 
curred. The  mere  detention  of  the  car 
while  awaiting  the  arrival  of  the  first 
train  by  which  the  cattle,  after  being 
rested,  could  be  forwarded,  was  not  un- 
reasonable, as  the  company  was  not  bound 


to  hold  the  special  train  to  await  the  ex* 

piration  of  the  five  hours  and  thus  detain 
other  freight  contained  in  other  cars,  nor 
could  the  company  be  required  to  furnish 
special  transportation  of  only  one  carload 
of  cattle.  Galveston,  etc.,  R.  Oo.  v.  Warn- 
ken,  (1896)  12  Tex.  Civ.  App.  645,  36 
S.  W.  72. 


Seo.  2.  [Feeding  animals  at  expense  of  owner  —  lien  on  animals  for 
costs  — owner  may  furnish  food.]  That  animals  so  unloaded  shall  be 
properly  fed  and  watered  during  such  rest  either  by  the  owner  or  person 
having  the  custody  thereof,  or  in  case  of  his  default  in  so  doing,  then  by  the 
railroad,  express  company,  car  company,  common  carrier  other  than  by 
water,  or  the  receiver,  trustee,  or  lessee  of  any  of  them,  or  by  the  owners 
or  masters  of  boats  or  vessels  transporting  the  same,  at  the  reasonable 
expense  of  the  owner  or  person  in  custody  thereof,  and  such  railroad,  express 
company,  car  company,  common  carrier  other  than  by  water,  receiver,  trus- 
tee, or  lessee  of  any  of  them,  owners  or  masters,  shall  in  such  case  have  a 
lien  upon  such  animals  for  food,  care,  and  custody  furnished,  collectible  at 
their  destination  in  the  same  manner  as  the  transportation  charges  are  col- 
lected, and  shall  not  be  liable  for  any  detention  of  such  animals,  when  sudi 
detention  is  of  reasonable  duration,  to  enable  compliance  with  section  one 
of  this  Act  J  but  nothing  in  this  section  shall  be  construed  to  prevent  the 
owner  or  shipper  of  animals  from  furnishing  food  therefor,  if  he  so  desires. 
[34  Stat.  L.  608.] 

R.  S.  sec.  4387  contained  proyisions  similar  to  those  of  the  text  as  to  feeding  and 
watering,  and  a  lien  on  the  animals  for  the  supplies  furnished  them.  R.  S.  sec.  4390 
as  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  10  Stat.  L.  251,  proTided  for  the 
enforcement  of  the  lien  in  certain  District  Courts.  Both  sections  were  repealed  by 
section  5  of  this  Act  infra,  p.  390. 

plaintiff  shipper  was  to  load,  unload,  re- 
load,  feed,  water,  tend,  and  care  for  the 
sheep  at  his  own  expense  and  risk  during 
the  entire  transportation,  and  further  al- 
leges that  any  injuries  suffered  by  the 
sheep  were  due  to  the  carelessness  of  the 
plaintiff  in  and  about  such  matters,  and 
notwithstanding  that  proper  facilities  were 
provided  by  the  defendant.  It  is  not  per- 
ceived why  such  agreement  would  not  be 
valid  as  between  the  shipper  and  the  rail- 
road company.  Its  terms  do  not  contra- 
vene the  provisions  of  Act  June  29,  1906, 
ch.  3594,  34  Stat.  607,  known  as  the 
'  Twenty-eight  Hour  Law,'  since  that  act 
in  terms  provides  that  Che  owner  of  the 
animals  shall  primarily  be  charged  with 
feeding  and  watering  them.  While  such  a 
provision  would  not  afford  any  defense  to 
a  prosecution  by  the  government  for  fail- 
ure of  the  railroad  company,  upon  the 
owner's  default,  it  is,  as  between  the 
owner  and  the  railroad,  a  sufficient  de- 
fense, since  it  is  tantamount  to  an  alle- 
gation that  the  railroad  company  was  not 
itself  negligent,  but  that  the  neglisence 
was  that  of  the  owner  of  the  animals  in 
and  about  a  matter  as  to  which  such 
owner  had  contracted  to  afwume  the  sole 
responsibility." 


Contracts  relieving  carrier  of  statutory 
duty. —  Under  the  statute,  the  carrier  can- 
not, by  any  contract  with  the  shipper,  re- 
lieve itself  of  the  prescribed  duty  of  feed- 
ing and  watering  the  animals,  if  their 
owner  or  custodian  fails  to  do  so.  It  can- 
not by  contract  with  the  shipper  exempt 
itself  from  liability  for  its  own  negli- 
gence; and  its  failure  to  perform  the  duty 
imposed  upon  it  by  the  statute  is  negli- 
gence per  ae.  Southern  R.  Co.  i\  Proctor, 
(1911)  3  Ala.  App.  413,  57  So.  513. 

Effect  of  statute  on  contracts  limiting 
Uability  of  carrier. —  A  special  contract  of 
carriage,  whereby  the  shipper  is  to  load, 
unload,  reload,  feed,  water,  tend,  and  care 
for  the  stock  at  his  own  expense  and  risk 
during  the  entire  transportation,  does  not 
contravene  provisions  of  this  Act,  since  the 
Act  in  terms  provides  that  the  owner  of 
the  animals  shall  primarily  be  charged 
with  feeding  and  watering  them.  Webster 
1?.  Union  Pac.  R.  Co.,  (D.  C.  Colo.  1912) 
200  Fed.  597.  In  this  case,  which  was  an 
action  to  recover  for  damage  to  certain 
sheep  shipped  on  the  defendant's  railroad 
wherein  the  defendant  set  up  various  de- 
fenses, the  court  had  this  to  say  of  the 
fourth  defense :  "  The  fourth  defense  sets 
up  a  special  reduced  rate  of  freight  and  a 
special  contract  of  carriage,  whereby  the 
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Sbo.  3.  [Penalty  for  noncompliance  —  exception.]  That  any  railroad, 
express  company,  car  company,  common  carrier  other  than  by  water,  or 
the  receiver,  trustee,  or  leasee  of  any  of  them,  or  the  master  or  owner  of  any 
steam,  sailing,  or  other  vessel  who  knowingly  and  willfully  fails  to  comply 
with  the  provisions  of  the  two  preceding  sections  shall  for  every  such  failure 
be  liable  for  and  forfeit  and  pay  a  penalty  of  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars :  Provided,  That  when  animals  are  carried 
in  cars,  boats,  or  other  vessels  in  which  they  can  and  do  have  proper  food, 
water,  space,  and  opportunity  to  rest  the  provisions  in  regard  to  their  being 
unloaded  shall  not  apply.      [34  Stat.  L.  608. "] 

Similar  proyisions  were  contained  in  R.  S.'  sec.  4388,  repealed  by  section  5  of  this  Act 
i«/ra>  p.  390. 


Knowingly  and  wilfnny. —  The  words 
"  knowingly  and  wilfully,"  as  employed  in 
the  Act,  have  been  many  times  construed 
and  their  meaning  determined.  "Know- 
ingly "  signifies  **  with  a  knowled^  of  the 
facts  which,  taken  together,  constitute  the 
failure  to  comply  with  the  statute  " ;  and 
"wilfully"  means  "purposely  or  obsti- 
nately, and  is  designed  to  describe  the 
attitude  of  a  carrier  who,  having  a  free 
will  or  choice,  either  intentionally  disre- 
gards the  statute  or  is  plainly  indifferent 
to  its  requirements."  Oregon-Washington 
R.,  etc.,  Co.  V.  U.  S.,  (C.  C.  A.  9th  Cir. 
1913)  205  Fed.  337.  See  al&o  a  com- 
panion case  between  the  same  parties  in 
205  Fed.  341,  and  Chicago,  etc.,  R.  Co.  v, 
U.  S.,  (C.  C.  A.  8th  Cir.  1912)  194  Fed. 
342;  (1912)  195  Fed.  241;  U.  S.  v.  Lehigh 
Valley  R.  Co.,  (C.  C.  A.  3d  Cir.  1913)  204 
Fed.  705;  U.  S.  1?.  Chicago,  etc.,  R.  Co., 
(N.  D.  111.  1913)   211  Fed.  770. 

The  terms  "knowingly  and  wilfully*' 
describe  an  essential  element  of  the  offense 
on  account  of  which  the  penalties  are  pre- 
scribed, without  proof  of  which  they  can- 
not be  recovered.  Thus  where  a  stock- 
yards company,  which,  without  actual 
knowledge  that  cattle  have  been  confined 
nearly  twenty-eight  hours,  and  without 
making  any  effort  to  find  out  whether 
they  have  been  or  not,  receives  them  from 
a  common  carrier,  and  with  diligence  hauls 
them  a  few  miles  to  its  stockyards,  and 
there  unloads  them  for  rest,  food,  and 
water,  when  these  stockyards  are  nearer 
to  the  place  of  the  receipt  of  the  cattle 
than  any  other  place  where  they  could  be 
unloaded,  fed,  and  watered,  it  is  not  guilty 
of  "  knowingly  and  wilfully "  confining 
the  cattle  in  violation  of  the  Twenty-eight 
Hour  Law.  St.  Joseph  Stockyards  Co.  v. 
U.  S.,  (1911)  187  Fed.  105. 

Where  defendant,  a  terminal  railroad 
company,  received  cattle  from  a  connecting 
earner  for  the  sole  purpose  of  transport- 
ing them  to  certain  stockyards  to  feed, 
water,  and  rest  them,  and  then  to  return 
them  to  the  carrier  from  which  they  had 
been  received,  not  knowing  that  such  car- 
rier had  already  confined  them  in  the  cars 
exceeding  the  time  allowed  by  this  Act, 
the  terminal  carrier,  having  used  due  dili- 


gence in  carrying  the  cattle  to  the  stock- 
yards and  unloading  them,  was  not  guilty 
of  itself  "  knowingly  and  wilfully  ^  vio- 
lating such  Act;  such  words  being  in- 
tended to  mean  either  an  intentional  vio- 
lation of  the  statute  or  an  indifferent 
disregard  of  its  requirements.  U.  S.  v. 
Stockyards  Terminal  R.  Co.,  (1910)  178 
Fed.  19,  affi/rming  (1909)   172  Fed.  462. 

A  carrier  that  delivers  a  shipment  of 
cattle  to  a  connecting  carrier  in  time, 
according  to  the  usual  course  of  transpor- 
tation, for  their  carriage  to  and  unloading 
within  the  twenty-eight  hours  at  pens  suit- 
ably equipped  for  unloading,  feeding, 
watering,  and  resting  them,  either  at  their 
destination  or  on  their  way,  without  notice 
or  knowledge  that  they  must  be  or  will 
be  delayed  on  their  arrival  beyond  that 
time,  cannot  be  held  to  have  violated  this 
Act  of  Congress  knowingly  and  wilfully. 
Missouri,  etc.,  R.  Co.  r.  U.  S.,  (1910)  178 
Fed.  15. 

"Wilfully"  as  here   used  means  pur- 

Sosely  or  obstinately  and  is  designed  to 
escribe  the  attitude  of  a  carrier,  who 
having  a  free  will  or  choice,  either  inten- 
tionally disregards  the  statute  or  is  plainly 
indifferent  to  its  requirements.  St.  Louis 
Merchants'  Bridge  Terminal  R.  Co.  «. 
tJ.  S.,  (C.  C.  A.  7th  Cir.  1913)  209  Fed. 
600;  U.  S.  V.  Chicago  Junction  R.  O., 
(N.  D.  111.  1913)  211  Fed.  724. 

"The  act  of  (Congress  requires  the  rail- 
road to  perform  a  duty  which  primarily 
is  imposed  on  the  owner  to  feed  his  own 
stock.  Properly,  therefore,  failure  to  obey 
i<«  not  made  punitive  unless  the  failure  i's 
with  knowledge  and  wilful.  In  a  word,  it 
must  reach  the  grade  of  disobedience.  Car- 
riers are.  of  course,  bound  to  know  the 
law.  Knowing  it,  they  know  the  time  of 
confinement  on  the  connecting  line  must 
bo  computed.  Means  of  knowledge  within 
reach  must  be  resorted  to.  A  refusal  to 
avail  themselves  of  such  means  would  be 
evidence  of  that  attitude  of  mind  which 
i«j  conveyed  by  the  word  wilful.  Mere  neg- 
ligence is  clearly,  however,  at  least  not 
necessarily  inclusive  of  wilfulness.  There 
is  in  common  speech  the  phrase  '  wilful 
negligence.'  Whether  wilfiilness  or  mere 
negligence  is  a  question  of  fact."    U.  S. 
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r.  Philadelphia,  etc.,  R.  Oo.,  (E.  D.  Pa. 
1915)  223  Fed.  213.  See  also  U.  S.  v. 
Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa.  1915) 
223  Fed.  211. 

"  The  obligation  which  is  imposed  upon 
them  [a  railroad  company]  by  the  act  of 
Congress  is  imposed  upon  them  as  a  car- 
rier, and  only  as  long  as  the  animals  are 
in  the  course  of  transmission  over  the 
railroad.  Moreover,  what  the  railroad  is 
required  to  do  is  required  of  it  because  of 
the  default  of  the  owner  of  the  animals 
from  whom  by  law  the  railroad  can  recoup 
the  expenses  to  which  it  has  been  sub- 
jected. All  of  which  the  railroad  company  • 
IS  called  upon  to  do  is  therefore  done 
during  the  carriage,  and  cannot  be  done 
after  the  carriage  has  ended.  The  motive 
behind  this  legislation  is  in  one  of  its 
phases  at  least  what  may  be  characterized 
as  liiunanitarian.  The  element  of  cruelty 
enters  into  the  act  of  omission  for  which 
the  penalty  is  imposed.  The  act  of  the 
carrier  must  have  been  '  knowing  and  wil- 
ful.' "  U.  S.  V.  Philadelphia,  etc.,  R.  Co., 
(E.  D.  Pa.  1915)  223  Fed.  207. 

No  oriminal  or  evil  intent  is  imported 
by  the  terms  "knowingly  and  wilfully." 
The  words  mean  that  the  acts  were  done 
intentionally  and  purposely.  U.  S.  v.  Sioux 
City  Stock  Yards  Co.,  (1908)  162  Fed. 
656;  New  York  Cent.,  etc.,  R.  Co.  v.  U.  S., 
(C.  C.  A.  1908)  165  Fed.  833;  U.  S.  t\ 
Atchison,  etc,  R.  Co.,  (1908)  166  Fed. 
160;  U.  S.  V.  Union  Pac.  R.  Co.,  (C.  C.  A. 
1909)  169  Fed.  65;  St.  Louis,  etc.,  R.  Co. 
V.  U.  S..  (C.  C.  A.  1909)   169  Fed.  69. 

Knowledge  of  agents. —  The  knowledge 
of  a  railroad  company's  agents  and  serv- 
ants that  animals  are  being  transported 
in  violation  of  the  provisions  of  this  Act 
is  knowledge  of  the  company,  and  renders 
the  company  liable  to  the  penalty  provided 
by  this  section.  Montana  Cent.  R.  Co.  t?. 
U.  S.,  (1908)    164  Fed.  400. 

Single  offense  —  number  of  cattle. —  In 
an  action  against  a  railroad  company  to 
recover  penalties  incurred  under  the  for- 
mer statute,  sections  4386  to  4390,  the  con- 
finement of  the  entire  number  of  animals 
for  a  longer  period  than  twenty-eight  con- 
secutive hours,  without  unloading  for  rest, 
water,  and  feeding,  was  held  to  be  a  single 
offense,  for  which  the  defendants  were 
liable  to  the  penalty.  The  unlawful  con- 
finement of  each  animal  could  not  be  held 
to  constitute  a  separate  offense,  and  the 
penalty  be  multiplied  by  the  whole  num- 
oer  of  animals  carried.  The  statute  fixed 
the  penalty  at  "  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars." 
Within  these  limits  the  amount  of  the 
penalty  was  to  be  determined  by  the  court, 
after  verdict  for  the  plaintiff.  U.  S.  r. 
Boston,  etc.,  R.  Co.,  (1883)   15  Fed.  209. 

Ntvmher  of  cars. —  And  where  the  cattle 
^ere  shipped  in  a  number  of  cars,  but 
the  cars  constituted  one  train,  and  it 
appeared  that  all  the  cattle  were  shipped 
by  the  same  consignor  to  the  same  con- 


signee at  the  same  time,  it  was  manifest 
ihat  the  shipment  of  cattle  was  one  ship- 
ment, and  a  failure  of  the  carrier  to  com- 
ply with  the  provisions  of  section  4386 
was  a  single  offense.  The  unlawful  con- 
finement of  each  carload  of  animals  could 
not  be  held  to  constitute  a  separate  offense, 
and  thus  the  penalty  be  multiplied  by  the 
whole  number  of  carloads  shipped.  The 
construction  of  a  statute  so  highly  penal, 
the  court  held,  must  be  strict,  and  nothing 
can  be  imported  by  construction  which  is 
not  within  its  spirit  and  its  letter.  U.  S. 
V.  St.  Louis,  etc.,  R.  Co.,  (1901)  107  Fed. 
870. 

Failure  to  furnish  water  in  patent  cars. 
— Where  cattle  were  transported  in  patent 
cattle  cars,  equipped  with  troughs  afford- 
ing an  opportunity  to  water  tliem  without 
unloading,  but  the  cattle  were  kept  in  the 
cars  for  a  period  longer  than  that  author- 
ized by  statute,  without  water  being  intro- 
duced in  the  troughs,  for  at  least  a  part  of 
the  cattle,  the  carrier  was  held  to  be  liable 
for  the  penalty  provided  by  the  Twenty- 
eight  Hour  Law.  U.  S.  v.  New  York  Cent., 
etc.,  R.  Co.,    (1911)    186  Fed.  641. 

Sufficiency  of  evidence. —  The  greater 
weight  of  the  evidence  is  sufficient  to  sus- 
tain an  action  by  the  United  States  for  a 
violation  of  the  Twenty-eight  Hour  Law, 
and  it  is  not  required  to  establish  its  case 
by  proof  beyond  a  reasonable  doubt.  Atchi- 
son, etc.,  R.  Co.  V.  U.  S.,  (1910)  178  Fed. 
12;  Missouri,  etc.,  R.  Co.  t\  U.  S.,  (1910) 
178  Fed.  15. 

Penalty. —  The  number  of  the  penalties 
recoverable  under  this  Act  is  not  measured 
by  the  number  of  shipments  on  the  same 
train,  nor  is  the  train  the  unit  of  offense; 
but  where  the  same  train  contains  live 
stock  loaded  at  different  periods,  one  pen- 
alty accrues  when  the  period  «f  lawful  con- 
finement for  the  cattle  first  loaded  expires, 
and  other  separate  and  distinct  penalties 
accrue  as  the  time  for  the  lawful  confine- 
ment of  the  cattle  loaded  at  later  periods 
successively  expires.  Baltimore,  etc.,  R. 
Co.  t\  U.  S.,  (1911)  220  U.  S.  94,  31  S.  Ct. 
368,  55  U.  S.  (L.  ed.)  384,  modifying  and 
affirming  (1908)  159  Fed.  33,  86  C  C.  A- 
223;  U.  S.  V.  Southern  Pac.  Co.,  (1907)  157 
Fed.  459;  New  York  Cent.,  etc.,  R.  Co.  c. 
U.  S.,  (1908)  165  Fed.  833;  U.  S.  i?.  New 
York  Cent.,  etc.,  R.  Co.,  (C.  C.  A.  1909) 
168  Fed.  699;  U.  S.  V.  Atchison,  etc.,  R. 
Co.,  (1908)  166  Fed.  160;  U.  S.  V,  Oregon 
R.,  etc.,  Co.,  (1908)  163  Fed.  642;  South- 
ern Pac.  Co.  V.  U.  S.,  (1909)  171  Fed.  360. 

But  one  penalty  may  be  recovered  against 
a  carrier  violating  the  provisions  of  the 
Act  where  the  time  for  the  required  un- 
loading of  two  shipments  loaded  at  differ- 
ent times  coincides,  because  one  shipment 
was  forwarded  under  the  thirty-six-hour 
rule,  and  the  other  was  made  eight  hours 
later,  under  the  twenty-eight  hour  rule, 
from  a  different  station.  Baltimore,  etc., 
R.  Co.  1?.  U.  S.,  (1911)  220  U.  S.  94,  31 
$.  Ct.  368.  55  U.  S.  (L.  ed.)  384. 
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So  also  there  is  but  one  violation  of  the 
penalty  where  cattle  cars,  though  loaded 
at  di^erent  points,  are  consolidated  into 
one  train  and  are  subsequently  delivered 
to  the  connecting  carrier  at  the  same  time, 
the  consignors  and  consignees  being  the 
same,  and  the  destination  of  the  animals 
the  same.  U.  S.  v.  New  York  Cent.  &  H. 
R.  R.  Ck).,  (W.  D.  N.  Y.  1911)  191  Fed.  938. 

Fixing  amount  of  penalty. — Where  there 
has  been  a  verdict  in  favor  of  the  govern* 
ment  the  duty  of  fixing  the  amount  of  the 
penalty  devolves  upon  the  court.  U.  S.  v. 
Southern  Pac.  Co.,  (1908)  162  Fed.  412; 
Atchison,  etc.,  R.  Co.  r.  U.  S.,  (1910)  178 
Fed.  12;  Missouri,  etc.,  R.  Co.  r.  U.  S., 
(1910)   178  Fed.  15. 

Jurisdictional  amount  of  penalties. — The 
Aggregate  sum  of  the  possible  penalties 
sued  for  in  several  actions  brought  by  the 
United  States  against  a  carrier  under  this 
Act,  and  consolidated,  is  the  amount  in 
dispute  for  the  purpose  of  sustaining  the 
appellate  jurisdiction  of  the  federal  Su- 
preme Court.  Baltimore,  etc.,  R.  Co.  v. 
U.  S.,  (1911)  220  U.  S.  94,  31  S.  Ct.  368, 
55  U.  S.  (L.  ed.)  384. 

Effect  of  proviso. —  The  statute  provides 
that  cattle  shall  not  be  confined  continu- 
ously for  more  than  thirty-six  hours  un- 
less they  are  carried  in  cars  in  which  they 
can  and  do  have  proper  food  and  water 
and  opportunity  for  rest.  It  will  be  no- 
ticed that  it  is  optional  with  the  carrier 
either  to  unload  the  cattle  for  rest,  food, 
and  water,  or  to  give  them  proper  food, 
water,  and  rest  or  opportunity  for  rest 
while  in  transit  without  unloading.  Con- 
gress primarily  intended  that  cattle  aliould 
be  unloaded  every  twenty-eight  or  thirty- 
six  hours;  but  if  the  cars  are  properly 
equipped  and  suitable  for  food  and  rest, 
then  unloading  is  not  required.  When, 
therefore,  the  cars  are  not  unloaded,  all 
the  animals  contained  therein  must  have 
sufficient  space  for  lying  down  at  the  same 
time.  The  probabilities  are  that  they  will 
not  all  lie  at  the  same  time,  but  neverthe- 
less opportunity  must  be  given  them  to  do 
so.  U.  S.  V.  New  York  Cent.,  etc.,  R.  Co., 
(W.  D.  N.  Y.  1911)  191  Fed.  938,  followed 
in  U.  S.  V.  Erie  R.  Co.,  (W.  D.  N.  Y.  1911) 
191  Fed.  941. 

In  Erie  R.  Co.  v.  U.  S.,  (C.  C.  A.  2d 
Cir.  1912)  200  Fed.  406,  the  question  in 
issue  was  whether  the  circumstance  that 
all  the  cattle  in  a  car  could  not  obtain 
rest  by  lying  down  at  the  same  time  would 
prevent  the  railroad  from  availing  itself 
of  the  proviso  in  this  section,  when  the 
car  was  so  large  that  if  the  movements  of 
the  cattle  were  regulated  in  some  way,  all 
of  them  might  secure  proper  opportunity 
to  rest  at  one  time  or  another.  The  court 
said:  ''It  seems  to  us  that  it  is  the  ob- 
ject  of   the    statute   to   secure   to   every 


animal  in  the  shipment  proper  space  and 
opportunity  to  rest.  Not  only  is  cruelty 
to  a  single  one  *  cruelty  to  animals,'  but 
the  landing  of  a  single  one  in  a  condition 
bad  for  slaughtering  exposes  the  persona 
vho  may  eat  the  meat  from  that  one  car- 
cass to  a  risk  which  might  not  exist  if 
this  statute  were  strictly  conformed  to. 
Every  animal  in  this  shipment  might  have 
proper  opportunity  to  rest  if  they  all 
agreed  to  take  turns  in  occupying  space. 
But  such  agreement  could  not  be  brought 
about,  and,  for  aught  that  any  one  can 
tell,  two  or  three  or  four  cattle  of  this 
shipment  may  have  been  deprived  of  the 
opportunity  to  rest,  even  for  the  eight 
hours  out  of  every  twenty-four  which  is 
the  lowest  period  of  rest  contended  for  by 
the  defendant." 

Where,  in  the  shipment  of  cattle  from 
Chicago  to  New  York,  one  of  the  cars, 
thirty-six  feet  long,  contained  twenty-one 
bulls,  and  in  a  number  of  other  cars 
from  eighteen  to  nineteen  large  cattle  were 
carried,  it  was  held  that  the  cars  were  too 
heavily  loaded,  it  appearing  by  uncontra- 
dicted proof  that  cattle  under  transporta- 
tion should  have  at  least  two  and  one-half 
feet  of  space  for  each  animal.  U.  S.  t\ 
New  York  Cent.,  etc.,  R.  Co.,  (1911)  186 
Fed.  641. 

Burden  of  bringing  case  within  proviso. 
—  It  is  not  indispensable  to  a  recovery  of 
a  penalty  under  this  statute  that  the  gov- 
ernment should  negative  the  excuse  em- 
bodied in  the  proviso  of  this  section.  That 
excuse  is  a  separate  topic,  a  defense,  and 
the  burden  is  on  the  defendant  to  estab- 
lish it.  It  is  that  the  animals  can  and  do 
have  proper  food,  water,  space,  and  oppor- 
tunity to  rest  in  the  cars  which  transport 
them.  The  facts  that  their  owner  or  care- 
taker, who  accompanied  them,  agreed  to 
care  for,  feed,  and  water  them  on  their 
way,  and  that  food  and  water  with  which 
he  might  have  performed  his  agreement 
were  easily  accessible  to  him,  are  not  suffi- 
cient to  establish  this  excuso,  where  the* 
animals  are  knowingly  and  wilfully  con- 
fined more  than  twenty -eight  hours  and 
they  do  not  actually  receive  proper  food, 
or  water,  or  space  and  opportunity  to  rest. 
Chicago,  etc.,  R.  Co.  v.  IJ.  S.,  (C.  C  A. 
8th  Cir.  1912)    195  Fed.  241. 

Under  the  former  statute,  section  ^388, 
R.  S.t  it  was  held  that  the  provisions  of 
this  section,  that  the  requirements  as  to 
the  unloading  of  stock  shall  not  apply 
when  animals  are  carried  in  cars  in  which 
they  can  have  proper  food,  water,  space, 
and  opportunity  to  rest,  did  not  operate 
as  immunity  to  the  common  carrier  in 
failing  to  unload  animals  which  should  be 
unloaded  for  illness  or  other  sufficient 
cause.  Regan  v,  Adams  Exp.  Co.,  (1897) 
49  La.  Ann.  1579,  22  So.  835. 


Sec.  4.    [Prosecutions.]      That  the  penalty  created  by  the  preceding 
sections  shall  be  recovered  by  civil  action  in  the  name  of  the  United  States 
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in  the  circuit  or  district  court  holden  within  the  district  where  the  viola 
tion  may  have  been  committed  or  the  person  or  corporation  resides  or 
carries  on  business ;  and  it  shall  be  the  duty  of  United  States  attorneys  to 
prosecute  all  violations  of  this  Act  reported  by  the  Secretary  of  Agrriculture, 
or  which  come  to  their  notice  or  knowledge  by  other  means.  [34  Stat. 
L,  608.] 

Similar  provisionB  were  contained  in  R.  S.  eec.  4389  repealed  by  section  5  of  this  Act 
given  below. 


Nature  of  proceeding. —  So  far  as  the 
ordinary  rules  of  pleading  and  proof  are 
concerned  a  suit  under  this  statute  is  to 
be  regarded  as  a  civil  proceeding.  U.  S. 
V  Southern  Pac.  R.  Co.,  (1907)  157  Fed. 
459;  U.  S.  V.  Southern  Pac.  R.  Co.,  (1908) 
162  Fed.  412,  affirmed  (1909)  171  Fed. 
364;  Montana  Cent.  R.  Co.  i?.  U.  S.,  (1908) 
164  Fed.  400;  New  York  Cent.,  etc.,  R. 
Co.  V.  U.  S.,  (C.  C.  A.  1908)  165  Fed. 
837;  U.  S.  V.  Atlantic  Coast  Line  R.  Co., 
(1909)  173  Fed.  767.  Contra,  U.  S.  v, 
Louisville,  etc.,  R.  Co.,  (1907)  157  Fed.  979. 

The  proceeding  for  a  violation  of  the 
Act  being  of  a  civil  nature,  the  govern- 
ment is  bound  to  support  its  case  by  only 
a  preponderance  of  evidence.  U.  S.  v. 
Southern  Pac.  Co.,  (1907)  157  Fed.  459; 
New  York  Cent.,  etc.,  R.  CJo.  v.  U.  S., 
(C.  C.  A.  1908)  165  Fed.  837.  And  for 
the  same  reason  writ  of  error  lies  at  the 
instance  of  the  government.  U.  S.  v. 
Baltimore,  etc.,  R.  Co.,  (1908)  159  Fed. 
33,  86  C.  C.  A.  223;  Montana  Cent.  R. 
Co.  f.  U.  S.,  (C.  C.  A.  1908)  164  Fed. 
400;  U.  S.  V.  New  York  Cent.,  etc.,  R. 
Co.,  (C.  C.  A.  1909)   168  Fed.  699. 

Venue. —  Neither  section  2  of  article  3 
of  the  Constitution  nor  the  Sixth  Amend- 


ment thereto  operates  to  require  that  an 
action  to  recover  a  penalty  incurred  out 
of  the  limits  of  a  state  under  this  Act 
be  brought  or  tried  in  the  district  wherein 
the  violation  occurs;  and  such  an  action 
lawfully  may  be  brought  and  tried  in  the 
district  wherein  the  defendant  resides  or 
carries  on  business,  as  is  provided  in  the 
above  section.  St.  Louis,  etc.,  R.  Co.  v. 
U.  S.,  (C.  C.  A.  1909)  169  Fed.  69; 
Southern  Pac.  Co.  v.  U.  S.,  (1909)  171 
Fed.  364. 

AUegationa  of  declaration  or  complaint 
and  proof  thereof. —  An  objection  that  the 
declaration   in   an   action   to   recover   the 

Senalty  prescribed  by  the  statute  does  not 
iscriminate  clearly  as  to  whether  the 
defendant  was  "  lessee  "  oi  the  road  upon 
which  the  violation  of  the  statute  took 
place  is  unavailing  after  verdict,  where 
the  declaration  follows  the  language  of 
the  Act.  New  York  Cent.,  etc.,  R.  Co.  v. 
U.  S.,  (C.  C  A.  1908)    165  Fed.  836. 

The  substitution  for  the  word  **  con- 
fine "  named  in  the  statute,  of  other 
words  having  the  same  effect  is  no  ground 
of  objection,  especially  after  verdict.  New 
York,  etc.,  R.  Co.  v.  U.  S.,  (C.  C.  A. 
1908)   165  Fed.  836. 


Sec.  5.  [Repeals.]  That  sections  forty-three  hundred  and  eighty-six, 
forty-three  hundred  and  eighty-seven,  forty-three  hundred  and  eighty-eight, 
forty-three  hundred  and  eighty-nine,  and  forty-three  hundred  and  ninety 
of  the  Revised  Statutes  of  the  United  States  be,  and  the  same  are  hereby, 
repealed.      [34  Stat.  L.  €08.] 

For  R.  S.  sec.  4386  see  the  notes  to  section  1  of  this  Act,  supra,  p.  378.  For  R.  S. 
sees.  4387,  4390  see  the  notes  to  section  2  of  this  Act,  supra,  p.  386.  For  R.  S.  sec.  4388 
see  the  notes  to  section  3  of  this  Act,  supra,  p.  387.  For  R.  S.  sec.  4389  see  the  notes  to 
section  4  of  this  Act,  supra,  this  page. 


m.    QUABANTINE  DISTRICTS. 

An  Act  To  enable  the  Secretary  of  Agriculture  to  establish  and  maintain 
quarantine  districts,  to  permit  and  regulate  the  movement  of  cattle 
and  other  live  stock  therefrom,  and  for  other  purposes. 

[Act  of  March  3, 1905,  ck.  1496,  33  Stat.  L.  1264.]. 

[Sec.  1.]  [Cattle  quarantine  —  establishment  of  districts.]  That  the 
Secretary  of  Agriculture  is  authorized  and  directed  to  quarantine  any 
State  or  Territory  or  the  District  of  Columbia,  or  any  portion  of  any  State 
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or  Territory  or  the  District  of  Columbia,  when  he  shall  determine  the  fact 
that  cattle  or  other  live  stock  in  such  State  or  Territory  or  District  of 
Columbia  are  affected  with  any  contagious,  infectious,  or  communicable  dis- 
ease ;  and  the  Secretary  of  Agriculture  is  directed  to  give  written  or  printed 
notice  of  the  establishment  of  (quarantine  to  the  proper  officers  of  railroad, 
steamboat,  or  other  transportation  companies  doing  business  in  or  through 
any  quarantined  State  or  Territory  or  the  District  of  Columbia,  and  to 
publish  in  such  newspapers  in  the  quarantined  State  or  Territory  or  the 
District  of  Columbia,  as  the  Secretary  of  Agriculture  may  select,  notice  of 
the  establishment  of  quarantine.    [33  Stat.  L.  1264.] 

This  is  the  first  section  of  the  "  Live  Stock  Contagious  Diseases  Act." 

Sec.  2.  [Transportation  by  carriers  or  driving  out  of  district  pro- 
hibited.] That  no  railroad  company  or  the  owners  or  masters  of  any  steam 
or  sailing  or  other  vessel  or  boat  shall  receive  for  transportation  or  trans- 
port from  any  quarantined  State  or  Territory  or  the  District  of  Columbia, 
or  from  the  quarantined  portion  of  any  State  or  Territory  or  the  District 
of  Columbia,  into  any  other  State  or  Territory  or  the  District  of  Columbia, 
any  cattle  or  other  live  stock,  except  as  hereinafter  provided ;  nor  shall  any 
person,  company,  or  corporation  deliver  for  such  transportation  to  any 
railroad  company,  or  to  the  master  or  owner  of  any  boat  or  vessel,  any 
cattle  or  other  live  stock,  except  as  hereinafter  provided;  nor  shall  any 
person,  company,  or  corporation  drive  on  foot,  or  cause  to  be  driven  on  foot, 
or  transport  in  private  conveyance  or  cause  to  be  transported  in  private  con- 
veyance, from  a  quarantined  State  or  Territory  or  the  District  of  Columbia, 
or  from  the  quarantined  portion  of  any  State  or  Teiritory  or  the  District 
of  Columbia,  into  any  other  State  or  Territory  or  the  District  of  Columbia, 
any  cattle  or  other  live  stock,  except  as  hereinafter  provided.  [33  Stat. 
L.  1264.] 

As  to  the  carriers  to  which  the  provisions  of  this  Act  are  applicable  see  the  Act  of 
June  30,  1914,  ch.  131,  S  1,  infra,  p.  394. 


Strict  constmetion. —  This  statute  is 
penal  and  must  be  strictly  construed. 
U.  S.  V.  Baltimore,  etc.,  R.  Co.,  (1911) 
222  U.  S.  8,  32  S.  Ct.  6,  56  U.  S.  (L.  ed.) 
68. 

Connecting  carriers  outside  quarantine 
district. —  The  receipt  outside  of  a  quaran- 
tine district  and  subsequent  transporta- 
tion by  a  railroad  company  of  live  stock 
that  was  received  for  transportation,  and 
was  transported  by  a  previous  carrier 
from  a  quarantine  district  in  one  state 
Into  another  state,  is  not  an  offense  under 
this  Act.  U.  S.  r.  Baltimore,  etc.,  R.  Co., 
ri911)  222  U.  S.  8,  32  S.  Ct.  6,  56  U.  S. 
(L.  ed.)  68;  St.  Louis  Merchants'  Bridge 
Terminal  R.  Co.  v.  U.  S.,  (1911)  188  Fed. 
191;  U.  S.  r.  Chicago,  etc.,  R.  Co.,  (1910) 
181  Fed.  882;  U.  S.  v.  El  Paso,  etc.,  R. 
Co.,  (1910)   178  Fed.  846. 

A  contrarv  ruling  was  made  in  a  case 
arising  in  the  Circuit  Court  in  the  dis- 
trict of  South  Carolina,  wherein  it  was 
held  that  a  connecting  carrier  which 
received  stock  outside  of  the  limits  of 
the  quarantined  state  was  liable.  U.  S. 
p.  Southern  R.  Co.,  (1911)    187  Fed.  209. 


Knowledge  an  essential  element  of 
offense. —  As  the  statute  is  penal  and  a 
prosecution  thereunder  criminal  in  its 
nature,  the  guilty  knowledge  of  the  car- 
rier is  an  indispensable  element  of  the 
offense,  and  the  burden  of  proof  rests 
upon  the  government  to  establish  that  fact 
beyond  a  reasonable  doubt  in  the  mind 
of  the  trier  of  the  facts.  U.  S.  v.  Chi- 
cago, etc.,  R.  Co.,    (1910)    181   Fed.  882. 

But  in  St.  Louis,  etc.,  R.  Co.  v.  Camp- 
bell, (1915)  116  Ark.  119,  172  S.  W.  823. 
which  was  a  civil  suit  for  damages  for 
loss  of  cattle,  alleged  to  have  been  caused 
by  the  negligence  of  the  carrier  in  tmns- 
porting  infected  cattle  from  below  the 
quarantine  line,  across  it,  and  unloading 
them  at  a  point  above  the  line,  from 
which  the  plaintiffs'  cattle  became  in- 
fected with  fever  and  died,  the  court  held 
that  it  was  not  necessary  to  allege  or 
prove  that  the  carrier  had  notice  of  such 
facts  as  would  make  it  chargeable  with 
knowledge  that  the  cattle  were  infected. 

Duty  imposed  on  both  carrier  and  ship- 
per.—  In  Wakefield  v.  Chicago,  etc.,  R.  Co.. 
(Kv.   1907)    104  S.  W.   779,  it  was  held 
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that  under  this  section  and  a  rule  of  the 
Secretary  of  Agriculture  forbidding  ship- 
ment of  sheep  from  a  state  quarantine 
for  scabies,  unless  inspected  by  a  govern- 
ment inspector,  and  requiring  a  certifi- 
cate of  health  to  accompany  the  sheep, 
the  same  duty  was  imposed  on  the  ship- 
per and  the  carrier  as  to  obtaining  a 
certificate,  and  if  the  shipper  moved  his 
sheep  without  a  sufficient  certificate  and 
the  alleged  certificate  was  not  signed  by 
an  inspector,  he  violated  the  Act  as  well 
as  the  carrier,  and  could  not  maintain  an 
action  for  damages  suffered  by  the  loss 
of  such  paper  by  the  carrier. 

Delegation  of  legislative  power. —  Sec- 
tion 1  of  this  Act  authorizes  the  Secretary 
of  Agriculture  to  establish  quarantine 
limits  for  the  transportation  of  live  stock, 
and  section  2  prohibits  transportation  com- 
panies from  receiving  for  transportation 
or  transporting  from  any  quara^atined  ter- 
ritory in  one  state  to  another  state  ''  any 
cattle  or  other  live  stock  except  as  here- 
inafter provided,"  and  section  6  makes  a 
violation  of  section  2  a  misde^neanor. 
The  exception  referred  to  in  section  2  is 
that,  in  the  event  the  secretary  shall  deem 
that  public  safety  permits,  he  shall  estab- 


lish rules  and  regulations  under  which 
live  stock  may  be  lawfully  moved  trom 
quarantined  territory  in  one  state  to 
another  state.  It  was  held  that  the  excep- 
tion was  not  to  be  construed  to  be  as 
broad  as  the  prohibition,  and  equivalent 
to  a  general  prohibition  against  all  ship- 
ments accompanied  by  a  general  permis- 
sion of  all  shipments  on  compliance  with 
departmental  rules,  but  rather  as  con- 
taining a  general  prohibition,  together 
with  a  limited  and  conditional  exception, 
applicable  only  to  such  epidemics  deter- 
mined by  the  secretary  to  be  of  such  a 
character  as  to  justify  shipments  under 
particular  safeguards;  and  hence  that  sec- 
tion 2  was  not  invalid  as  attempting  to 
create  an  offense  for  violation  of  the 
departmental  rule.  U.  S.  i*.  Louisville, 
etc.,  R.  Co.,   (1910)    176  Fed.  942. 

Receivers  of  railroads. —  Receivers  of 
railroads  are  not  affected  by  this  section, 
but  the  amendment  of  March  4,  1913 
(see  infra,  p.  24),  extending  this  Act  so 
as  to  make  it  apply  to  any  common  car- 
rier, is  broad  enough  to  include  receivers. 
U.  S.  V.  Nixon,  (1914)  235  U.  S.  231, 
35  S.  C?t.  49,  59  U.  S.  (L.  ed.)  207. 


Sec.  3.  [Regulations  for  inspections,  etc.]  That  it  shall  be  the  duty 
of  the  Secretary  of  Agriculture,  and  he  is  hereby  authorized  and  directed, 
when  the  public  safety  will  permit,  to  make  and  promulgate  rules  and  regu- 
lations which  shall  permit  and  govern  the  inspection,  disinfection,  certifica- 
tion, treatment,  handling,  and  method  and  manner  of  delivery  and  shipment 
of  cattle  or  other  live  stock  from  a  quarantined  State  or  Territory  or  the 
District  of  Columbia,  and  from  the  quarantined  portion  of  any  State  or 
Territory  or  the  District  of  Columbia,  into  any  other  State  or  Territory 
or  the  District  of  Columbia;  and  the  Secretary  of  Agriculture  shall  give 
notice  of  such  rules  and  regulations  in  the  manner  provided  in  section  two 
of  this  Act  for  notice  of  establishment  of  quarantine.      [33  Stat.  L.  1265.] 


Regulations. —  Regulations  of  the  Secre- 
tary of  Agriculture  under  this  section  are 
ineffective  to  add  to  the  class  of  railroad 
companies  or  to  the  acts  denounced  by 
that  statute,  and  railroad  companies  that 
in  violation  of  such  regulations  receive 
and  transport  outside  a  quarantined  dis- 
trict live  stock  which  has  been  received 
for  transportation,  and  has  been  trans- 
ported by  a  previous  carrier  from  the 
quarantined  district  in  one  state  into  an- 
other state,  are  not  punishable  therefor. 
St.  Louis  Merchants'  Bridge  Terminal  R. 
Co.  c.  U.  S.,   (1911)    188  Fed.  191. 

Amendment  No.  2  of  order  No.  143  of 
the  regulations  of  the  Agricultural  De- 
partment, covering  shipments  of  cattle 
from  quarantined  territory,  only  modified, 
and  did  not  revoke,  order  No.  143,  by 
revoking  regulations  13  and  14  and  sub- 
stituting two  new  regulations  therefor. 
I'.  S.  r.  Louisville,  etc.,  R.  Co.,  (1910) 
176  Fed.  942. 


Must  show  due  publication  of  notice. — 
An  indictment  charging  a  railroad  com- 
pany with  liaving  transported  live  stock 
from  a  quarantined  district  into  another 
state,  in  violation  of  this  Act,  which 
avers  that  the  Secretary  of  Agriculture 
gave  notice  of  the  establishment  of  such 
quarantine  to  the  "  proper  officers "  of 
defendant,  is  insufficient,  as  alleging  a 
mere  legal  conclusion;  nor  is  the  estab- 
lislinient  of  such  quarantine  sufficiently 
alleged  by  stating  that  the  secretary 
"  duly  and  legally  established  "  it,  but  it 
must  further  show  that  he  published  the 
notice  required  by  section  1  of  the  Act, 
which  is  prerequisite  to  a  criminal  con- 
viction. U.  S.  f.  El  Paso,  etc.,  R.  Co., 
(1910)    178  Fed.  846. 

Prospective  cperation. —  In  U.  S.  v. 
Hoover,  (1904)  133  Fed.  950,  it  was  held 
that  this  provision  affected  only  rules  and 
regulations  made  thereafter,  and  did  not 
have  the  retroactive  effect  of  giving  valid- 
ity to  a  prior  void  order. 
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"Make  and  promulgate." — The  words 
"  make  "  and  "  promulgate  "  as  aised  in 
this  section  are  not  synonymous;  the 
duty  to  "  make  "  rules  and  regulations  is 
sufficiently  accomplished  by  writing  them 
and  signing  them  ofiicially,  but  to  '*  pro- 


mulgate "  them,  requires  the  giving  notice 
tliereof  to  the  officers  of  transportation 
companies,  etc.,  and  their  publication  in 
the  selected  newspapers  within  the  alT(K!ted 
district.  U.  S.  i*.  Louisville,  etc.,  R.  Co., 
(1908)    165  Fed.  936. 


Sec.  4.  [Moving  cattle  from  quarantined  district  —  regulations.]  That 
cattle  or  other  live  stock  may  be  moved  from  a  quarantined  State  or  Terri- 
tory or  the  District  of  Columbia,  or  from  the  quarantined  portion  of  any 
State  or  Territory  or  the  District  of  Columbia,  into  any  other  State  or 
Territory  or  the  District  of  Columbia,  under  and  in  compliance  with 
the  rules  and  regulations  of  the  Secretary  of  Agriculture,  made  and 
promulgated  in  pursuance  of  the  provisions  of  section  three  of  this  Act; 
but  it  shall  be  unlawful  to  move,  or  to  allow  to  be  moved,  any  cattle  or  other 
live  stock  from  any  quarantined  State  or  Territory  or  the  District  of  Colum- 
bia, or  from  the  quarantined  portion  of  any  State  or  Territory  or  the  Dis- 
trict of  Columbia,  into  any  other  State  or  Territory  or  the  District  of 
Columbia,  in  manner  or  method  or  under  conditions  other  than  those  pre- 
scribed by  the  Secretary  of  Agriculture.      [33  Stat,  L.  1265,] 


Delegation  of  legislative  power. —  The 
offense  denounced  by  this  section  is  de- 
fined merely  by  rules  and  regulations 
thereafter  to  be  established  by  the  De- 
partment of  Agriculture,  and  hence  no 
offense  was  created  by  such  section,  be- 
cause of  the  rule  that  Congress  has  no 
right  to  intrust  to  the  executive  the 
power  to  declare  by  a  departmental  rule 
or  regulation  that  \o  be  unlawful  and  to 
constitute  a  crime  which  otherwise  would 
not  be  so,  nor  itself  to  declare  a  violation 
of  rules  or  regulations,  thereafter  to  be 


promulgated  by  the  executive,  a. criminal 
offense.  U.  S.  t*.  Louisville,  etc.,  R.  Co., 
(1910)    176  Fed.  942. 

Indictment. —  An  indictment  against  a 
carrier  for  moving  cattle  from  a  quaran- 
tined district,  contrarv  to  and  in  violation 
of  the  secretary's  rules  and  regulations, 
failing  directly  to  allege  facts  showing 
the  promulgation  of  such  rules,  or  other- 
wise than  that  the  rul«»s  and  regulations 
were  "  duly  and  legally  made  and  promul- 
gated," was  insufficient.  {].  S.  t\  Louis- 
ville, etc.,  ^.  Co.,  (1908)   165  Fed.  936. 


Sec.  5.  [Punishment  for  interfering,  etc.,  with  employees.]  That  every 
person  who  forcibly  assaults,  resists,  opposes,  prevents,  impedes,  or  inter- 
feres with  any  officer  or  employee  of  the  Bureau  of  Animal  Industry  of  the 
United  States  Department  of  A<?riculture  in  the  execution  of  his  duties, 
or  on  account  of  the  execution  of  his  duties,  shall  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand  dollars,  or  be  imprisoned  not 
less  than  one  month  nor  more  than  one  year,  or  by  both  such  fine  and 
imprisonment ;  and  every  person  who  discharjires  any  deadly  weapon  at  any 
officer  or  employee  of  the  Bureau  of  Animal  Industry  of  the  United  States 
Department  of  Agriculture,  or  uses  any  dangerous  or  deadly  weapon  in 
resisting  him  in  the  execution  of  his  duties,  with  intent  to  commit  a  bodily 
injury  upon  him  or  to  deter  or  prevent  him  from  discharging  his  duties, 
or  on  account  of  the  performance  of  his  duties,  shall,  upon  conviction,  be 
imprisoned  at  hard  labor  for  a  term  not  more  than  five  years  or  fined  not 
to  exceed  one  thousand  dollars.      [33  Stat.  L.  1265.] 

This  section  is  in  effect  superseded  by  the  incorporation  of  its  provisions  in  the  Penal 
Laws  of  March  4,  1909,  ch.  321,  cli.  4,  §  62,  35  Stat.  L.  1100.  See  the  title  PknaI 
Laws. 

Seo.  6.  [Punishment  for  yiolations  of  Act.]  That  any  person,  com- 
pany, or  corporation  violating  the  provisions  of  sections  two  or  four  of  this 
Act  shall  be  guilty  of  a  misdemc^anor,  and  on  conviction  shall  be  punished 
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by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than  one  thousand 
dollars,  or  by  imprisonment  not  more  than  one  year,  or  by  both  such  fine 
and  imprisonment.      [33  Stat.  L.  1265.] 


[Seo.  1.]  [To  what  carriers  Act  of  March  3,  1905,  is  applicable.] 
•  •  •  That  hereafter  all  the  provisions  of  the  said  Act  approved  March 
third,  nineteen  hundred  and  five,  shall  apply  to  any  railroad  company  or 
other  common  carrier,  whose  road  or  line  forms  any  part  of  a  route  over 
which  cattle  or  other  live  stock  are  transported  in  the  course  of  shipment 
from  any  quarantined  State  or  Territory  or  the  District  of  Columbia,  or 
from  the  quarantined  portion  of  any  State  or  Territory  or  the  District  of 
Columbia,  into  any  other  State  or  Territory  or  the  District  of  Columbia. 
[38  Stat.  L.  419.] 

This  is  from  the  Agricultural  Appropriation  Act  of  June  30,  1914,  ch.  131.  A  similar 
provision  was  contained  in  the  Appropriation  Act  of  March  4,  1913,  ch.  145,  37  Stat.  L. 
831. 

For  the  Act  of  March  3,  1905,  see  supra,  p.  390. 

Effect  of  amendment.—  The  statute,  as  Ia  a  common  carrier  with  rights  and  civil 
thus  amended,  applies  to  transportation  responsibility  as  such.  And  there  is  no 
of  live  stock  over  short  lines  belonging  to  reason  suggested  why  a  receiver,  opera t- 
private  individuals  or  to  lumber  com-  ing  a  railroad,  should  not  also  be  subject 
panics  hauling  freight  for  hire;  to  roads  to  the  penal  provisions  of  a  statute  pro- 
operated  by  trustees  under  power  con-  hibiting  any  common  carrier  from  trans- 
tained  in  a  mortgage;  and  also  to  the  porting  live  stock  by  rail  from  a  quaran- 
more  common  case  where  a  railroad  is  tine  district  into  another  state.  U.  S.  v. 
being  operated  by  a  receiver  acting  under  Nixon,  (1914)  236  U.  S.  231,  35  S.  Ct 
iudicial  appointment.  For  in  so  far  as  49,  59  U.  S.  (L.  ed.)  207. 
he  transports  passengers  and  property  he 


IV.    INSPECTION  OF  ANIMALS,  CARCASSES,   ETC.,  INTENDED 
FOB  EXPORT  OB  SUBJECTS  OF  INTEBSTATE  COMMEBCE. 

Sec.  10.  [Inspection  of  animals  intended  for  export  —  disinfection  of 
vessels.]  •  •  •  And  the  Secretary  of  Agriculture  may  cause  inspection 
to  be  made  of  all  animals  described  in  this  act  intended  for  exportation, 
and  provide  for  the  disinfection  of  all  vessels  engaged  in  the  transportation 
thereof,  and  of  all  barges  or  other  vessels  used  in  the  conveyance  of  such 
animals  intended  for  export  to  the  ocean  steamer  or  other  vessels,  and  of 
all  attendants  and  their  clothing,  and  of  all  head-ropes  and  other  appliances 
used  in  such  exportation,  by  such  orders  and  regulations  as  he  may  pre- 
scribe; and  if,  upon  such  inspection,  any  such  animals  shall  be  adjudged, 
under  the  regulations  of  the  Secretary  of  Agriculture,  to  be  infected  or 
to  have  been  exposed  to  infection  so  as  to  be  dangerous  to  other  animals, 
they  shall  not  be  allowed  to  be  pl&ced  upon  any. vessel  for  exportation: 
the  expense  of  all  the  inspection  and  disinfection  provided  for  in  this 
section  to  be  borne  by  the  owners  of  the  vessels  on  which  such  animals  are 
exported.      [26  Stat.  L.  417.] 

This  is  the  latter  part  of  section  10  of  the  Act  of  Aug.  30,  1S90,  ch.  839.    The  first 
part  of  this  section  relating  to  the  inspection  of  all  imported  animals  is  given  9upra^ 

p.  375. 

The  provisions  of  the  text  are  to  some  extent  superseded  by  those  of  the  Act  of 
March  4,  1907,  ch.  2907,  §  1,  infra,  p.  397. 
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An  Act  to  provide  for  the  inspection  of  live  cattle,  hogs,  and  the  carcasses 
and  products  thereof  which  are  the  subjects  of  interstate  commerce, 
and  for  other  purposes. 

[Act  of  March  3,  1891,  ch.  555,  26  Stat.  L.  1089.] 

Sec.  2.    [Cattle  whose  meat  is  to  be  exported  —  clearance  of  vessels.] 

That  the  Secretary  of  Agriculture  shall  also  cause  to  be  made  a  careful 
inspection  of  all  live  cattle,  the  meat  of  which,  fresh,  salted,  canned,  corned, 
packed,  cured,  or  otherwise  prepared,  is  intended  for  exportation  to  any 
foreign  country,  at  such  times  and  places,  and  in  such  manner  as  he  may 
think  proper,  with  a  view  to  ascertain  whether  said  cattle  are  free  from 
disease,  and  their  meat  sound  and  wholesome,  and  may  appoint  inspectors 
who  shall  be  authorized  to  give  an  official  certificate  clearly  stating  the  con- 
dition in  which  such  cattle  and  meat  are  found,  and  no  clearance  shall 
be  given  to  any  vessel  having  on  board,  any  fresh,  salted,  canned,  corned, 
or  packed  beef  being  the  meat  of  cattle  killed  after  the  passage  of  this  Act 
for  exportation  to  and  sale  in  a  foreign  country  from  any  port  in  the 
United  States  until  the  owner  or  shipper  shall  obtain  from  an  inspector 
appointed  under  the  provisions  of  this  Act  a  certificate  that  said  cattle  were 
free  from  disease  and  that  their  meat  is  sound  and  wholesome.  [28  Stat, 
L,  732.] 

Section  1  of  this  Act,  providing  for  the  inspection  of  cattle  intended  for  export, 
was  supeneded  by  the  provisions  of  the  Act  of  March  4,  1907,  ch.  2907,  §  1,  infra, 
p.  397. 

The  foregoing  section  2  was  amended  to  read  as  above  given  by  an  Act  of  March  2, 
1895,  ch.  169.    In  its  original  form  this  section  read  as  follows: 

"Sbc.  2.  That  the- Secretary  of  Agriculture  shall  also  cause  to  be  made  a  careful 
inspection  of  all  live  cattle  the  meat  of  which  is  intended  for  exportation  to  any  for- 
eign country,  at  such  times  and  places,  and  in  such  manner,  as  he  may  think  proper, 
with  a  view  to  ascertain  whether  said  cattle  are  free  from  disease  and  their  meat 
sound  and  wholesome,  and  may  appoint  inspectors,  who  shall  be  authorized  to  give  an 
official  certificate  clearly  stating  the  condition  in  which  such  cattle  and  meat  are 
found,  and  no  clearance  shall  be  given  to  any  Vessel  having  on  board  any  fresh  beef 
for  exportation  to  and  sale  in  a  foreign  country  from  any  port  of  the  United  States 
until  the  owner  or  shipper  shall  obtain  from  an  inspector  appointed  under  the  provisions 
of  this  act  such  certificate."     [26  Stat.  L.  1090.] 

The  provisions  of  this  Act  were  extended  tc»  apply  to  dairy  products  by  the  Act  of 
May  23,  1908,  ch.  192,  infra,  p.  406. 

Sec.  3.    [Iiispection  of  aaimals  intended  for  interstate  oommeree^^    The 

Secretary  of  Agriculture  shall  cause  to  be  inspected  prior  to  their  slaughter, 
all  cattle,  sheep,  and  hogs  which  are  subjects  of  interstate  commerce  and 
which  are  about  to  be  slaughtered  at  slaughter-houses,  canning,  salting, 
packing  or  rendering  establishments  in  any  State  or  Territory,  the  car- 
casses or  products  of  which  are  to  be  transported  and  sold  for  human  con- 
sumption in  any  other  State  or  Territory,  or  the  District  of  Columbia,  and 
in  addition  to  the  aforesaid  inspection,  there  may  be  made  in  all  cases 
where  the  Secretary  of  Agriculture  may  deem  necessary  or  expedient,  under 
rules  and  regulations  to  be  by  him  prescribed,  a  post  mortem  examination 
of  the  carcasses  of  all  cattle,  sheep,  and  hogs  about  to  be  prepared  for 
human  consumption  at  any  slaughter-house,  canning,  salting,  packing  or 
rendering  establishment  in  any  State  or  Territory,  or  the  District  of  Colum- 
bia which  are  the  subjects  of  interstate  commerce.      [26  Stat.  L.  1090.] 
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Purpose  of  inspection. — The  inspection  employees  engaged  in  handling  its  meats 
of  cattle  and  meats  at  packing  houses  by  are  not  exposed  to  infectious  diseases.  If 
the  government  under  the  federal  statutes  it  relies  on  the  government  inspection,  it 
1^  for  the  purpose  of  preventing  traffic  in  .  is  responsible  to  its  servants  in  that  re- 
diseased  and  unwholesome  meats,  and  does  gard  for  the  efficiency  of  such  inspection, 
not  relieve  a  corporation  engaged  in  O'Connor  t*.  Armour  Packing  Co.,  (1908) 
slaughtering  cattle  from  the  duty  of  exer-  158  Fed.  241. 
cising    reasonable    care    to    see    that    its 

Sec.  4.  [Examinations  —  official  stamp,  etc. —  penalty  for  forgery.] 
That  said  examination  shall  be  made  in  the  manner  provided  by  rules  and 
regulations  to  be  prescribed  by  the  Secretary  of  Agriculture,  and  after  said 
examination  the  carcasses  and  products  of  all  cattle,  sheep,  and  swine 
found  to  be  free  of  disease  and  wholesome,  sound,  and  fit  for  human  food 
shall  be  marked,  stamped,  or  labeled  for  identification  as  may  be  provided 
by  said  rules  and  regulations  of  the  Secretary  of  Agriculture.  Any  person 
who  shall  forge,  counterfeit,  simulate,  imitate,  falsely  represent,  or  use  with- 
out authority,  or  knowingly  and  wrongfully  alter,  deface,  or  destroy  any 
of  the  marks,  stamps,  or  other  devices  provided  for  in  the  regulations  of 
the  Secretary  of  Agriculture,  of  any  such  carcasses  or  their  products,  or 
who  shall  forge,  counterfeit,  simulate,  imitate,  falsely  represent,  or  use 
without  authority,  or  knowingly  and  wrongfully  alter,  deface,  or  destroy 
any  certificate  or  stamp  provided  in  said  regulations,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  a  fine 
not  exceeding  one  thousand  dollars,  or  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the  court.  [28  Stat. 
L.  732,] 

This  section  was  amended  to  read  as  above  given  by  the  Agricultural  Appropria- 
tion Act  of  March  2,  1895,  ch.  169.     In  its  original  form  section  4  read  as  follows: 

"  Sec.  4.  That  said  examination  shall  be  made  in  the  manner  provided  by  rules  and 
regulations  to  be  prescribed  by  the  Secretary  of  Agriculture,  and  after  said  examina- 
tion the  carcasses  and  products  of  all  cattle,  sheep,  and  swine  found  to  be  free  of 
disease,  and  wholesome,  sound,  and  fit  for  hiunan  food,  shall  be  marked,  stamped,  or 
labeled  for  identification  as  may  be  provided  by  said  rules  and  regulations  of  the  Secre- 
tary of  Agriculture.  Any  person  who  shall  forge,  counterfeit,  or  knowingly  and  wrong- 
fully alter,  deface,  or  destroy  any  of  the  marks,  stamps,  or  other  devices  provided  for 
in  the  regulations  of  the  Secretary  of  Agriculture,  of  any  such  carcasses  or  their 
products,  or  who  shall  forge,  counterfeit,  or  knowingly  and  wrongfully  alter,  deface, 
or  destroy  any  certificate  provided  for  in  said  regulations,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  a  fine  not  exceeding  one 
thousand  dollars,  or  imprisonment  not  exceeding  one  year,  or  by  both  said  pimishments 
in  the  discretion  of  the  court."     126  Stat.  L.  1090.] 

Sec.  5.  [Transporting  of  unsound  carcasses  —  penalty.]  That  it  shall 
be  unlawful  for  any  person  to  transport  from  one  State  or  Territory  or  the 
District  of  Columbia  into  any  other  State  or  Territory  or  the  District  of 
Columbia,  or  for  any  person  to  deliver  to  another  for  transportation  from 
one  State  or  Territory  or  the  District  of  Columbia  into  another  State  or 
Territory  or  the  District  of  Columbia  the  carcasses  of  any  cattle,  sheep, 
or  swine,  or  the  food  products  thereof,  which  have  been  examined  in  accord- 
ance with  the  provisions  of  sections  three  and  four  of  this  act,  and  which 
on  said  examination  have  been  declared  by  the  inspector  making  the  same 
to  be  unsound  or  diseased.  Any  person  violating  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor  and  punished  for  each 
offense  as  provided  in  section  four  of  this  act.     [26  Stat.  L.  1090.] 

See  the  Act  of  March  2,  1895,  ch.  169,  §  1,  infra,  p.  397,  authorizing  regulations  to 
be  made  to  carry  out  the  provisions  of  this  Act. 
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Sko.  6.  [Certificates  for  sound  cattle  and  meats.]  That  the  inspector:^ 
provided  for  in  sections  one  and  two  of  this  act  shall  be  authorized  to  give 
official  certificates  of  the  sound  and  wholesome  condition  of  the  cattle, 
sheep,  and  swine,  their  carcasses  and  products  described  in  sections  three 
and  four  of  this  act,  and  one  copy  of  every  certificate  granted  under  the 
provisions  of  this  act  shall  be  filed  in  the  Department  of  Agriculture, 
another  copy  shall  be  delivered  to  the  owner  or  shipper,  and  when  the 
cattle,  sheep,  and  swine,  or  their  carcasses  and  products  are  sent  abroad, 
a  third  copy  shall  be  delivered  to  the  chief  officer  of  the  vessel  on  which  the 
shipment  shall  be  made.      [26  Stat,  L.  1090,] 

A  waiver  of  certificates  was  permitted  by  the  Act  of  March  4,  1907,  ch.  2907,  |  1, 
infrcL^  p.  402. 

Sec;  7.  [Application  of  act  to  farmers.]  That  none  of  the  provisions 
of  this  act  shall  be  so  construed  as  to  apply  to  any  cattle,  sheep,  or  swine 
slaughtered  by  any  farmer  upon  his  farm,  which  may  be  transported  from 
one  State  or  Territory  or  the  District  of  Columbia  into  another  State  or 
Territory  or  the  District  of  Columbia:  Provided,  however,  That  if  the 
carcasses  of  such  cattle,  sheep,  or  swine  go  to  any  packing  or  canning 
establishment  and  are  intended  for  transportation  to  any  other  State  or 
Territory  or  the  Distnct  of  Columbia  as  hereinbefore  provided,  they  shall 
there  be  subject  to  the  post  mortem  examination  provided  for  in  sections 
three  and  four  of  this  act.     [26  Stat.  L.  1091,] 

See  next  to  the  last  paragraph  of  section  1  of  the  Act  of  March  4,  1907,  ch.  2907, 
infra,  p.  405. 


[Sec.  1.]  [Rules  to  prevent  carrying  condemned  meat  —  punishment 
for  violations.]  •  •  •  The  Secretary  of  Agriculture  is  hereby  authorized 
to  make  such  rules  and  regulations  as  he  may  decide  to  be  necessary  to  pre- 
vent the  transportation  from  one  State  or  Territory  or  the  District  of  Colum- 
bia into  any  other  State  or  Territory  or  the  District  of  Columbia,  or  to  any 
foreign  country,  of  the  condemned  carcasses  or  parts  of  carcasses  of  cattle, 
sheep,  and  swine,  which  have  been  inspected  in  accordance  with  the  pro- 
visions of  this  Act.  Any  person,  company,  or  corporation  owning  or 
operating  any  such  slaughter-house,  abattoir,  or  meat  curing,  packing,  or 
canning  establishment,  or  any  employee  of  the  same,  that  shall  willfully 
violate  any  provision  of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished  for  each  offense  by  a  fine  not 
exceeding  one  thousand  dollars  or  imprisonment  not  exceeding  one  year, 
or  by  both  said  punishments,  in  the  discretion  of  the  court.  [28  Stat. 
L.  732,] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  2,  1895,  ch.  169.  It 
followed  provisionp  amending  the  Act  of  March  3,  1891,  ch.  555,  §  2,  supra,  p.  395, 
and  I  4,  supra,  p.  396,  and  the  reference  to  "  the  provisions  of  this  Act "  is  evidently 
to  the  last  cited  Act  as  so  amended. 


[Sec.  1.]  [Meat  and  meat  animal  inspection  —  examination  of  animals 
before  killing  —  diseased  animals  to  be  set  apart,  etc.]  •  •  •  For 
iftiAT  INSPECTION:     That  hereafter,  for  the  purpose  of  preventing  the  use 
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in  interstate  or  foreign  commerce,  as  hereinafter  provided,  of  meat  and 
meat  food  products  which  are  unsound,  unhealthful,  unwholesome,  or  other- 
wise unfit  for  human  food,  the  Secretary  of  Agriculture,  at  his  discretion, 
may  cause  to  be  made,  by  inspectors  appointed  for  that  purpose,  an  exam- 
ination and  inspection  of  all  cattle,  sheep,  swine,  and  goats  before  they 
shall  be  allowed  to  enter  into  any  sliiughtering,  packing,  meat-canning, 
rendering,  or  similar  establishment,  in  which  they  are  to  be  slaughtered  and 
the  meat  and  meat  food  products  thereof  are  to  be  used  in  interstate  or 
foreign  commerce;  and  all  cattle,  swine,  sheep,  and  goats  found  on  such 
inspection  to  show  symptoms  of  disease  shall  be  set  apart  and  slaughtered 
separately  from  all  other  cattle,  sheep,  swine,  or  goats,  and  when  so 
slaughtered  the  carcasses  of  said  cattle,  sheep,  swine,  or  goats  shall  be  sub- 
ject to  a  careful  examination  and  inspection,  all  as  provided  by  the  rules 
and  regulations  to  be  prescribed  by  the  Secretary  of  Agriculture,  as  herein 
provided  for.     [34  Stat  L.  1260.] 

This  and  the  following  twenty  paragraphs  of  this  section  constitute  the  Meat 
Inspection  Act  of  1907  and  are  from  the  Agricultural  Appropriation  Act  of  March  -t, 
1907,  ch.  2907.  Similar  provisions  occur  also  in  the  Agricultural  Appropriation  Act 
of  June  30,  1906,  ch.  3913,  34  Stat.  L.  674.  See  the  notes  to  the  various  paragraphs 
of  this  section  set  out  infra. 

The  provisions  of  the  Meat  Inspection  Law  were  extended  to  the  Inspection  of 
reindeer  by  a  provision  of  the  Act  of  June  30,  1914,  ch.  131,  tn/ra,  p.  406. 

The  Affricultural  Appropriation  Act  of  May  23,  1908,  ch.  192,  S  1,  35  Stat.  L.  254, 
contained  a  provision,  "  That  live  horses  be  entitled  to  the  same  inspection  as  other 
animals  herein  named."  Similar  provisions  occurred  in  prior  Appropriation  Acts  of 
the  same  character,  but  these  may  be  regarded  as  superseded  by  the  provisions  of  the 
Act  here  given  providing  for  the  inspection  of  all  ''cattle,  sheep,  swine,  and  goats." 

Meat  food  product. —  The  determination  mine  what  manufactures  are  "  meat 
of  the  meaning  of  the  tenn  "  meat  food  products  "  rests  in  the  Secretary  of  Agri- 
product  "  is  a  question  of  fact.  Congress  culture,  subject  to  the  restriction  that  the 
having  vested  in  the  Secretary  of  Agricul-  definition  of  the  term  adopted  be  not 
ture  the  power  to  make  such  rules  and  clearly  and  unquestionably  outside  the 
regulations  as  may  be  necessary  for  the  intent  of  the  Act.  (1910)  28  Op.  Atty.- 
efficient  execution  of  the  provisions  of  the  Gen.  369. 
meat  inspection  law,  the  power  to  deter- 

[Post-mortem  examination  at  packing,  etc.,  houses — labeling — destrue- 
tion  of  condemned  meats  —  reinispection,  etc.]  That  for  the  purposes 
hereinbefore  set  forth  the  Secretary  of  Agriculture  shall  cause  to  be  made 
by  inspectors  appointed  for  that  purpose,  as  hereinafter  provided,  a  post- 
mortem examination  and  inspection  of  the  carcasses  and  parts  thereof  of 
all  cattle^  sheep,  swine,  and  goats  to  be  prepared  for  human  consumption 
at  any  slaughtering,  meat-canning,  salting,  packing,  rendering,  or  similar 
establishment  in  any  State,  Territory,  or  the  District  of  Columbia  for 
transportation  or  sale  as  articles  of  interstate  or  foreign  commerce;  and 
the  carcasses  and  parts  thereof  of  all  such  animals  found  to  be  sound, 
healthful,  wholesome,  and  fit  for  human  food  shall  be  marked,  stamped, 
tagged,  or  labeled  as  '^  Inspected  and  passed;"  and  said  inspectors  shall 
label,  mark,  stamp,  or  tag  as  **  Inspected  and  condemned  "  all  C£urcasses 
and  parts  thereof  of  animals  found  to  be  unsound,  unhealthful,  unwhole- 
some, or  otherwise  unfit  for  human  food ;  and  all  carcasses  and  parts  thereof 
thus  inspected  and  condemned  shall  be  destroyed  for  food  purposes  by  the 
said  establishment  in  the  presence  of  an  inspector,  and  the  Secretary  of 
Agriculture .  may  remove  inspectors  from  any  such  establishment  which 
fails  to  so  destroy  any  such  condemned  carcass  or  part  thereof,  and  said 
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inspectors,  after  said  first  inspection,  shall,  when  they  deem  it  necessary, 
reinspect  said  carcasses  or  parts  thereof  to  determine  whether  since  the  first 
inspection  the  same  have  become  unsound,  unhealthf ul,  unwholesome,  or  in 
any  way  unfit  for  human  food,  and  if  any  carcass  or  any  part  thereof  shall, 
upon  examination  and  inspection  subsequent  to  the  first  examination  and 
inspection,  be  found  to  be  unsound,  unhealthf  ul,  unwholesome,  or  otherwise 
unfit  for  human  food,  it  shall  be  destroyed  for  food  purposes  by  the  said 
establishment  in  the  presence  of  an  inspector,  and  the  Secretary  of  Agricul- 
ture may  remove  inspectors  from  any  establishment  which  fails  to  so  destroy 
any  such  condemned  carcass  or  part  thereof.     [34  Stat.  L.  1260.] 

Force  of  pzescribed  regulations.-— Regu-  iU    provisions    have    the    force    of    law. 

lations    prescribed    by   the    Secretary   of  State  v.  Peet,  (1908)  80  Vt.  449,  68  Atl. 

Agriculture  under  the  authority  of  this  661,  130  A.  S.  R.  998,  14  L.  R.  A.  (N.  S.) 

Act  and  which  are  not  inconsistent  with  677. 

[Examination  before  use  for  food  products  —  re-examination  on  return 
of  goods.]  The  foregoing  provisions  shall  apply  to  all  carcasses  or  parts 
of  carcasses  of  cattle,  sheep,  swine,  and  goats,  or  the  meat  or  meat  products 
thereof  which  may  be  brought  into  any  slaughtering,  meat-canning,  salting, 
packing,  rendering,  or  similar  establishment,  and  such  examination  and 
inspection  shall  be  had  before  the  said  carcasses  or  parts  thereof  shall  be 
allowed  to  enter  into  any  department  wherein  the  same  are  to  be  treated 
and  prepared  for  meat  food  products;  and  the  foregoing  provisions  shall 
also  apply  to  all  such  products  which,  after  having  been  issued  from  any 
slaughtering,  meat-canning,  salting,  packing,  rendering,  or  similar  estab- 
lishment, shall  be  returned  to  the  same  or  to  any  similar  establishment 
where  such  inspection  is  maintained.      [34  Stat,  L.  1261.] 

[Inspectors  to  be  appointed  at  canning,  etc.,  establishments  —  marks  of 
inspection  —  destruction  if  unfit  for  food  —  application  to  export  trade 
—  domestic  use.]  That  for  the  purposes  hereinbefore  set  forth  the  Secre- 
tary of  Agriculture  shall  cause  to  be  made,  by  inspectors  appointed  for  that 
purpose,  an  examination  and  inspection  of  all  meat  food  product  prepared 
for  interstate  or  foreign  commerce  in  any  slaughtering,  meat-canning,  salt- 
ing, packing,  rendering,  or  similar  establishment,  and  for  the  purposes  of 
any  examination  and  inspection  said  inspectors  shall  have  access  at  all 
times,  by  day  or  night,  whether  the  establishment  be  operated  or  not,  to 
every  part  of  said  establishment;  and  said  inspectors  shall  mark,  stamp, 
tag,  or  label  as  ''  Inspected  and  passed  "  all  such  products  found  to  be 
sound,  healthful,  and  wholesome,  and  which  contain  no  dyes,  chemicals, 
preservatives,  or  ingredients  which  render  such  meat,  or  meat  food  products 
unsound,  unhealthf  ul,  unwholesome,  or  unfit  for  human  food;  and  said 
inspectors  shall  label,  mark,  stamp,  or  tag  as  ^'  Inspected  and  condemned  " 
all  such  products  found  unsound,  unhealthful,  and  unwholesome,  or  which 
contain  dyes,  chemicals,  preservatives,  or  ingredients  which  render  such 
meat  or  meat  food  products  unsound,  unhealthful,  unwholesome,  or  unfit 
for  human  food,  and  all  such  condemned  meat  food  products  shall  be 
destroyed  for  food  purposes,  as  hereinbefore  provided,  and  the  Secretary 
of  Agriculture  may  remove  inspectors  from  any  establishment  which  fails 
to  so  destroy  such  condemned  meat  food  products :  Provided,  That  subject 
to  the  rules  and  regulations  of  the  Secretary  of  Agriculture  the  provisions 
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hereof  in  regard  to  preservatives  shall  not  apply  to  meat  food  productH 
for  export  to  any  foreign  country  and  which  are  prepared  or  packed  accord- 
ing to  the  specifications  or  directions  of  the  foreign  purchaser,  when  no 
substance  is  used  in  the  preparation  or  packing  thereof  in  conflict  with  the 
laws  of  the  foreign  country  to  which  said  article  is  to  be  exported ;  but  if 
said  article  shall  be  in  fact  sold  or  offered  for  sale  for  domestic  use  or  con- 
sumption then  this  proviso  shall  not  exempt  said  article  from  the  operation 
of  all  the  other  provisions  of  this  Act.      [34  Stat,  L.  1261,] 


Imported  meats  and  meat  food  products. 
—  Imported  meats  and  meat  food  products 
are  entitled  to  admission  Into  this  coun- 
try and  to  interstate  commerce  subject 
only  to  the  provisions  of  the  Food  and 
Drugs  Act  of  June  30,  1906  (see  Food  and 
Drugs),  even  though  they  should  be  fur- 
tlier  manufactured  in  this  country,  pro- 
vided they  are  not  mixed  with  domestic 
meat  and  meat  products,  but  they  can  in 
no  instance  bear  the  federal  mark  of 
approval  provided  for  by  this  section. 
(1912)    29  Op.  Atty.-Gen.  355. 

Mark  of  inspection  when  post-mortem 
impossible. —  This  act  requires  as  a  con- 
dition to  the  placing  of  the  stamp  "  In- 
spected and  passed  "  that  the  inspectors 
should  by  inspection  and  examination 
have  found  all  such  products  to  be  sound. 
If  as  a  matter  of  fact  such  soundness  can- 
not be  ascertained  and  found  except  by 
the  inspection  provided  for  in  the  second 
and  third  paragraphs,  it  must  be  that 
Congress  did  not  intend  the  provisions  of 
the  Act  to  apply  where  such  inspection  is 
impossible.  The  proper  construction  there- 
fore is  to  read  the  fourth  paragraph 
in  connection  with  the  other  portions 
of  the  Act  and  to  restrict  its  application 
to  the  cases  where  inspection  can  be  had 
in   conformity   with    the   requirements   of 


the  statute.  (1912)  29  Op.  Atty.-Gen. 
355. 

The  federal  mark  of  inspection  cannot 
he  lawfully  placed  upon  any  meat  food 
product  unless  the  animal  from  which  it 
was  derived  received  a  post-mortem  exam- 
ination by  the  inspectors  of  the  Bureau 
ot  Animal  Industry.  (1912)  29  Op.  Atty.- 
Gen.  3.55. 

Establishments  subject  to  inspection. — 
The  inspection  authorized  under  the  meat 
inspection  provisions  of  this  Act  does  not 
apply  alone  to  establishments  in  which 
both  the  slaughtering  of  the  animals  and 
the  preparation  of  the  meat  food  products 
are  carried  on,  but  to  all  establishments 
in  which  any  of  the  processes  required, 
from  the  slaughtering  to  the  finishing  of 
the  meat  food  product,  is  conducted,  re- 
gardless of  where  the  meat  may  have  come 
from.  (1910)  28  Op.  Atty.-Gen.  369; 
(1911)    29  Op.  Atty.-Gen.  227. 

"  Similar  establishments." —  The  term 
"  similar  establishments,"  as  used  in  the 
meat  inspection  law,  was  intended  to  in- 
clude all  establishments  which  are  not 
specifically  mentioned,  in  which  the  ani- 
mal is  slaughtered,  or  the  carcass  or  meat 
is  prepared,  or  in  which  the  meat  food 
product  is  manufactured.  (1910)  28  Op. 
Attv.-Gen.  369. 


[Marking  receptacles  —  supervision  by  inspectors  —  sales  under  false 
names  prohibited  —  trade  names  allowed.]  That  when  any  meat  or  meat 
food  product  prepared  for  interstate  or  foreign  commerce  which  has  been 
inspected  as  hereinbefore  provided  and  marked  **  Inspected  and  passed  " 
shall  be  placed  or  packed  in  any  can,  pot,  tin,  canvas,  or  other  receptacle 
or  covering  in  any  establishment  where  inspection  under  the  provisions  of 
this  Act  is  maintained,  the  person,  firm,  or  corporation  preparing  said 
product  shall  cause  a  label  to  be  attached  to  said  can,  pot,  tin,  canvas,  or 
other  receptacle  or  covering,  under  the  supervision  of  an  inspector,  which 
label  shall  state  that  the  contents  thereof  have  been  **  inspected  and  passed  '* 
under  the  provisions  of  this  Act;  and  no  inspection  and  examination  of 
meat  or  meat  food  products  deposited  or  inclosed  in  cans,  tins,  pots,  canvas, 
or  other  receptacle  or  covering  in  any  establishment  where  inspection  under 
the  provisions  of  this  Act  is  maintained  shall  be  deemed  to  be  complete  until 
such  meat  or  meat  food  products  have  been  sealed  or  inclosed  in  said  can, 
tin,  pot,  canvas,  or  other  receptacle  or  covering  under  the  supervision  of  an 
inspector,  and  no  such  meat  or  meat  food  products  shall  be  sold  or  oflPered 
for  sale  by  any  person,  firm,  or  corporation  in  interstate  or  foreign  com- 
merce under  any  false  or  deceptive  name;  but  established  trade  name  or 
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names  which  are  usual  to  such  products  and  which  are  not  false  and  decep- 
tive and  which  shall  be  approved  by  the  Secretary  of  Agriculture  are  per- 
mitted.     [34  Stat.  L.  1262.] 


inspection  of  establishments  —  rejection  of  products  if  con- 
ditions insanitary.]  The  Secretary  of  Agriculture  shall  cause  to  be  made, 
by  experts  in  sanitation  or  by  other  competent  inspectors,  such  inspection 
of  all  slaughtering,  meat  canning,  salting,  packing,  reildering,  or  similar 
establishments  in  which  cattle,  sheep,  swine,  and  goats  are  slaughtered  and 
the  meat  and  meat  food  products  thereof  are  prepared  for  interstate  or 
foreign  commerce  as  may  be  necessary  to  inform  himself  concerning  the 
sanitary  conditions  of  the  same,  and  to  prescribe  the  rules  and  regulations 
of  sanitation  under  which  such  establishments  shall  be  maintained;  and 
where  the  sanitary  conditions  of  any  such  establishment  are  such  that  the 
meat  or  meat  food  products  are  rendered  unclean,  unsound,  unhealthful, 
unwholesome,  or  otherwise  unfit  for  human  food,  he  shall  refuse  to  allow 
said  meat  or  meat  food  products  to  be  labeled,  marked,  stamped,  or  tagged 
as  "  inspected  and  passed."     [34  Stat.  L.  1262.] 

[Inspection  at  night.]  That  the  Secretary  of  Agriculture  shall  cause 
an  examination  and  inspection  of  all  cattle,  sheep,  swine,  and  goats,  and 
*  the  food  products  thereof,  slaughtered  and  prepared  in  the  establishments 
hereinbefore  described  for  the  purposes  of  interstate  or  foreign  commerce 
to  be  made  during  the  nighttime  as  well  as  during  the  daytime  when  the 
slaughtering  of  said  cattle,  sheep,  swine,  and  goats,  or  the  preparation  of 
said  food  products  is  conducted  during  the  nighttime.      [34  Stat.  L.  1262.] 

[Interstate  transportation  of  meats,  etc.,  not  inspected,  prohibited  — 
exceptions.]  That  on  and  after  October  first,  nineteen  hundred  and  six, 
no  person,  firm,  or  corporation  shall  transport  or  offer  for  transportation, 
and  no  carrier  of  interstate  or  foreign  commerce  shall  transport  or  receive 
for  transportation  from  one  State  or  Territory  or  the  District  of  Columbia 
to  any  other  State  or  Territory  or  the  District  of  Columbia,  or  to  any  place 
under  the  jurisdiction  of  the  tjnited  States,  or  to  any  foreign  country,  any 
carcasses  or  parts  thereof,  meat,  or  meat  food  products  thereof  which  have 
not  been  inspected,  examined,  and  marked  as  '*  Inspected  and  passed,'' 
in  accordance  with  the  terms  of  this  Act  and  with  the  rules  and  regulations 
prescribed  by  the  Secretary  of  Agriculture :  Provided,  That  all  meat  and 
meat  food  products  on  hand  on  October  firsts  nineteen  hundred  and  six, 
at  establishments  where  inspection  has  not  been  maintained,  or  which  have 
been  inspected  under  existing  law,  shall  be  examined  and  labeled  under 
such  rules  and  regulations  as  the  Secretary  of  Agriculture  shall  prescribe, 
and  then  shall  be  allowed  to  be  sold  in  interstate  or  foreign  commerce. 
[34  Stat.  L.  1262.] 

[Penalty  for  illegal  acts,  counterfeiting,  etc.]  That  no  person,  firm,  or 
corporation,  or  officer,  agent,  or  employee  thereof,  shall  forge,  counterfeit, 
simulate,  or  falsely  represent,  or  shall  without  proper  authority  use,  fail 
to  use,  or  detach,  or  shall  knowingly  or  wrongfully  alter,  deface,  or  destroy, 
or  fail  to  deface  or  destroy,  any  of  the  marks,  stamps,  tags,  labels,  or  other 
identification  devices  provided  for  in  this  Act,  or  in  and  as  directed  by  the 
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rules  and  regulations  prescribed  hereunder  by  the  Secretary  of  Agricul- 
ture,  on  any  carcasses,  parts  of  carcasses,  or  the  food  product,  or  containers 
thereof,  subject  to  the  provisions  of  this  Act,  or  any  certificate  in  relation 
thereto,  authorized  or  required  by  this  Act  or  by  the  said  rules  and  regula- 
tions of  the  Secretary  of  Agriculture.     [34  Stat  L.  1263.] 


The  plain  object  of  this  clause  is  to 
safeguard  the  food  products  in  question 
against  alteration  or  substitution,  and 
thus  enable  the  officials  of  the  government 
to  systematize  and  render  enective  the 
process  of  inspection;  an  object  that  is 
interfered  with  if  the  tags  or  other  iden- 
tification devices  are  destroyed,  whether 
they  be  destroyed  by  those  engaged  in  the 
business  or  by  others.  U.  S.  v,  Lewis, 
(1914)  236  U.  S.  282,  36  S.  Ct.  44,  69 
U.  S.   (L.  ed.)   229. 

Unlawful  use  of  label. —  In  Armour  v. 
U.  S.,  (C.  C.  A.  3d  Cir.  1915)  222  Fed. 
233,  the  court,  in  sustaining  a  con- 
viction of  the  offense  denounced  by  this 
clause,  said :  "  In  our  opinion  the  letter 
has  been  violated,  and  we  recognize  the 


government's  right  to  insist  on  exact  com- 
pliance with  a  statute  whose  beneficent 
object  is  to  safeguard  the  wholesomeness 
of  food.  The  act  impliedly  promises  the 
public  that  government  stamps  and  labels 
may  be  relied  on  to  tell  the  truth,  and 
therefore  special  care  muet  be  taken  to 
maintain  the  scrupulous  accuracy  of  their 
statements.  Even  innocent  mistakes  may 
have  dangers ;  carelessness  is  usually  likely 
to  lead  to  mischief.  These  marks  and 
labels  must  therefore  be  protected,  and  no 
one  must  be  allowed  to  use  them,  except 
in  accordance  with  the  Act  and  the  regu- 
lations; otherwise,  their  value  will  be 
immediately  impaired  or  lost  and  a  chief 
purpose  of  the  act  will  be  frustrated." 


[Inspection  of  cattle,  etc.,  for  export.]  That  the  Secretary  of  Agricul- 
ture shall  cause  to  be  made  a  careful  inspection  of  all  cattle,  sheep,  swine,- 
and  goats  intended  and  offered  for  export  to  foreign  countries  at  such 
times  and  places,  and  in  such  manner  as  he  may  deem  proper,  to  ascertain 
whether  such  cattle,  sheep,  swine,  and  goats  are  free  from  disease. 
[34  Stat  L.  1263.] 

Provisions  similar  to  those  contained  in  this  and  the  following  two  paragraphs  were 
contained  in  the  Act  of  March  3,  1891,  ch.  566,  |  1,  26  Stat.  L.  1089,  and  were  super- 
seded by  these  paragraphs.  The  other  sections  of  the  last  cited  Act  are  given  <upra, 
p.  395. 

Other  provisions  for  the  inspection  of  animals  intended  for  exportation  were  made 
by  the  latter  part  of  section  10  of  the  Act  of  Aug.  30,  1890,  ch.  839,  supra,  p.  394. 

[Certificateg.]  And  for  this  purpose  he  may  appoint  inspectors  who 
shall  be  authorized  to  give  an  official  certificate  clearly  stating  the  condition 
in  which  such  cattle,  sheep,  swine,  and  goats  are  found.     [34  Stat.  L.  1263.] 

See  the  notea  to  the  preceding  paragraph. 

[dearances  refused  unless  certifloate  obtaiiied  —  waiver  of  cerlificate.] 

And  no  clearance  shall  be  given  to  any  vessel  having  on  board  cattle,  sheep, 
swine,  or  goats  for  export  to  a  foreign  country  until  the  owner  or  shipper 
of  such  cattle,  sheep,  swine,  or  goats  has  a  certificate  from  the  inspector 
herein  authorized  to  be  appointed,  stating  that  the  said  cattle,  sheep,  swine, 
or  goats  are  sound  and  healthy,  or  unless  the  Secretary  of  Agriculture  shall 
have  waived  the  requirement  of  such  certificate  for  export  to  the  particular 
country  to  which  such  cattle,  sheep,  swine,  or  goats  are  to  be  exported. 
[34  Stat.  L.  1263.] 

See  the  notes  to  paragraph  Inspection  of    Cattle^  etc.,  supra,  this  page. 

The  Agricultural  Appropriation  Act  of  March  3,  1905,  ch.  1406,  33  Stat.  L.  865, 
contained,  as  did  similar  prior  Appropriation  Acts,  a  provision  "  That  the  Secretary 
of  Agriculture  may,  in  his  discretion,  waive  the  requirement  of  a  certificate  with  beef 
or  other  products  which  are  exported  to  countries  that  do  not  require  such  inspection.** 
This  may  be  regarded  as  superseded  by  the  more  general  provisions  of  the  text. 
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[ImpectioB  of  meats,  etc.,  for  export.]  That  the  Secretary  of  Agricul- 
ture shall  also  cause  to  be  made  a  careful  inspection  Df  the  carcasses  and 
parts  thereof  of  all  cattle,  sheep,  swine,  and  goats,  the  meat  of  which,  fresh, 
salted,  canned,  corned,  packed,  cured,  or  otherwise  prepared,  is  intended 
and  offered  for  export  to  any  foreign  country,  at  such  times  and  places 
and  in  such  manner  as  he  may  deem  proper.     [34  8iat.  L.  1263.] 

[Certifloates.]  And  for  this  purpose  he  may  appoint  inspectors  who 
shall  be  authorized  to  give  an  official  certificate  stating  the  condition  in 
which  said  cattle,  sheep,  swine^  or  goats,  and  the  meat  thereof,  are  found. 
[34  Stat  L^  1263.] 

[Clearances  refused  unless  certificate  obtained.]  And  no  clearance 
shall  be  given  to  any  vessel  having  on  board  any  fresh,  salted,  canned, 
corned,  or  packed  beef,  mutton,  pork,  or  goat  meat,  being  the  meat  of 
animals  killed  after  the  passage  of  this  Act,  or  except  as  hereinbefore  pro- 
vided for  export  to  and  sale  in  a  foreign  country  from  any  port  in  the 
United  States,  until  the  owner  or  shipper  thereof  shall  obtain  from  an 
inspector  appointed  under  the  provisions  of  this  Act  a  certificate  that  the 
said  cattle,  sheep,  swine,  and  goats  were  sound  and  healthy  at  the  time  of 
inspection,  and  that  their  meat  is  sound  and  wholesome,  unless  the  Secre- 
tary of  Agriculture  shall  have  waived  the  requirements  of  such  certificate 
for  the  country  to  which  said  cattle,  sheep,  swine,  and  goats  or  meats  are 
to  be  exported.      [34  Stat  L.  1263.] 

[Delivery  of  official  certificates  —  copies.]  That  the  inspectors  pro- 
vided for  herein  shall  be  authorized  to  give  official  certificates  of  the  sound 
and  wholesome  condition  of  the  cattle,  sheep,  swine,  and  goats,  their  car- 
casses and  products  as  herein  described;  and  one  copy  of  every  certificate 
granted  under  the  provisions  of  this  Act  shall  be  filed  in  the  Department 
of  Agriculture,  another  copy  shall  be  delivered  to  the  owner  or  shipper, 
and  when  the  cattle,  sheep,  swine,  and  goats  or  their  carcasses  and  products 
are  sent  abroad,  a  third  copy  shall  be  delivered  to  the  chief  officer  of  the 
vessel  on  which  the  shipment  shall  be  made.     [34  Stat.  L.  1263.] 

[Products  of  establishments  violating  law,  not  to  be  sold,  transported, 
etc.]  That  no  person,  firm,  or  corporation  engaged  in  the  interstate  com- 
merce o|  meat  or  meat  food  products  shall  transport  or  offer  for  transporta- 
tion, sell  or  offer  to  sell  any  such  meat  or  meat  food  products  in  any  State 
or  Territory  or  in  the  District  of  Columbia  or  any  place  under  the  juris- 
diction of  the  United  States,  other  than  in  the  State  or  Territory  or  in  the 
District  of  Columbia  or  any  place  under  the  jurisdiction  of  the  United 
States  in  which  the  slaughtering,  packing,  canning,  rendering,  or  other 
similar  establishment  owned,  leased,  or  operated  by  said  firm,  person,  or 
corporation  is  located  unless  and  until  said  person,  firm,  or  corporation 
shall  have  complied  with  all  of  the  provisions  of  this  Act.  [34  Stat. 
L.  1264.] 

[Penalty  for  violations.]  That  any  person,  firm,  or  corporation,  or  any 
officer  or  agent  of  any  such  person,  firm,  or  corporation,  who  shall  violate 
any  of  the  provisions  of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor 
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and  shall  be  punished  on  conviction  thereof  by  a  fine  of  not  exceeding  ten 
thousand  dollars  or  imprisonment  for  a  period  of  not  more  than  two  years, 
or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 
[34  Stat  L.  1264.] 

[Appointment  of  inspectors  —  duties  —  rules  and  regulations.]  That 
the  Secretary  of  Agriculture  shall  appoint  from  time  to  time  inspectors  to 
make  examination  and  inspection  of  all  cattle,  sheep,  swine,  and  goats,  the 
inspection  of  which  is  hereby  provided  for,  and  of  all  carcasses  and  parts 
thereof,  and  of  all  meats  and  meat  food  products  thereof,  and  of  the  sani- 
tary conditions  of  all  establishments  in  which  such  meat  and  meat  food 
products  hereinbefore  described  are  prepared;  and  said  inspectors  shall 
refuse  to  stamp,  mark,  tag,  or  label  any  carcass  or  any  part  thereof,  or 
meat  food  product  therefrom,  prepared  in  any  establishment  hereinbefore 
mentioned,  until  the  same  shall  have  actually  been  inspected  and  found 
to  be  sound,  healthful,  wholesome,  and  fit  for  human  food,  and  to  contain 
no  dyes,  chemicals,  preservatives,  or  ingredients  which  render  such  meat 
food  product  unsound,  unhealthful,  unwholesome,  or  unfit  for  human  food ; 
and  to  have  been  prepared  under  proper  sanitary  conditions,  hereinbefore 
provided  for;  and  shall  perform  such  other  duties  as  are  provided  by  this 
Act  and  by  the  rules  and  regulations  to  be  prescribed  by  said  Secretary 
of  Agriculture ;  and  said  Secretary  of  Agriculture  shall,  from  time  to  time, 
make  such  rules  and  regulations  as  are  necessary  for  the  eflScient  execution 
•of  the  provisions  of  this  Act,  and  all  inspections  and  examinations  made 
under  this  Act  shall  be  such  and  made  in  such  manner  as  described  in  the 
rules  and  regulations  prescribed  by  said  Secretary  of  Agriculture  not 
inconsistent  with  the  provisions  of  this  Act.      [34  Stat,  L.  1264.] 

Judicial  notice. —  In  a  prosecution  for  Agriculture,  but  cannot  take  such  notice 

a  violation  of  the  Meat  Inspection  Act  the  of  regulations  made  by  the  Bureau  of  Ani- 

Gourt  will  take  judicial  notice  of  the  rules  mal    Industry.      United    States    v.   Rohe, 

and  regulations  made  by  the  Secretary  of  (S.  D.  N.  Y.  1914)  218  Fed.  182. 

[Punishment  for  bribing,  etc.,  officials  —  accepting  gifts,  etc.,  by 
officials.]  That  any  person,  firm,  or  corporation,  or  any  agent  or  employee 
of  any  person,  firm,  or  corporation  who  shall  give,  pay,  or  offer,  directly 
or  indirectly,  to  any  inspector,  deputy  inspector,  chief  inspector,  or  any 
other  officer  or  employee  of  the  United  States  authorized  to  perform  any 
of  the  duties  prescribed  by  this  Act  or  by  the  rules  and  regulations  of  the 
Secretary  of  Agriculture  any  money  or  other  thing  of  value,  with  intent  to 
influence  said  inspector,  deputy  inspector,  chief  inspector,  or  other  officer 
or  employee  of  the  United  States  in  the  discharge  of  any  duty  herein  pro- 
vided for,  shall  be  deemed  guilty  of  a  felony  and,  upon  conviction  thereof, 
shall  be  punished  by  a  fine  not  less  than  five  thousand  dollars  nor  more 
than  ten  thousand  dollars  and  by  imprisonment  not  less  than  one  year 
nor  more  than  three  years;  and  any  inspector,  deputy  inspector,  chief 
inspector,  or  other  officer  or  employee  of  the  United  States  authorized  to 
perform  any  of  the  duties  prescribed  by  this  Act  who  shall  accept  any 
money,  gift,  or  other  thing  of  value  from  any  person,  firm,  or  corporation, 
or  officers,  agents,  or  employees  thereof,  given  with  intent  to  influence  his 
official  action,  or  who  shall  receive  or  accept  from  any  person,  firm,  or 
corporation  engaged  in  interstate  or  foreign  commerce  any  gift,  money, 
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or  other  thing  of  value  given  with  any  purpose  or  intent  whatsoever,  shall 
be  deemed  guilty  of  a  felony  and  shall,  upon  eonvicti6n  thereof,  be  sum- 
marily discharged  from  office  and  shall  be  punished  by  a  fine  not  less  than 
one  thousand  dollars  nor  more  than  ten  thousand  dollars  and  by  imprison- 
ment not  less  than  one  year  nor  more  than  three  years.     [34  Stat.  L.  1264.] 

[Exceptions  to  farmers,  retailers,  etc.  —  punishment  for  sale,  etc.,  of 
unwholesome  products  —  maintenance  of  inspection  authorized.]  That 
the  provisions  of  this  Act  requiring  inspection  to  be  made  by  the  Secretary 
of  Agriculture  shall  not  apply  to  animals  slaughtered  by  any  farmer  on 
the  farm  and  sold  and  transported  as  interstate  or  foreign  commerce,  nor 
to  retail  butchers  and  retail  dealers  in  meat  and  meat  food  products,  sup- 
plying their  customers:  Provided,  That  if  any  person  shall  sell  or  offer 
for  sale  or  transportation  for  interstate  or  foreign  commerce  any  meat  or 
meat  food  products  which  are  diseased,  unsound,  unhealthful,  unwhole- 
some, or  otherwise  unfit  for  himian  food,  knowing  that  such  meat  food 
products  are  intended  for  human  consumption,  he  shall  be  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall  be  punished  by  a  fine  not 
exceeding  one  thousand  dollars  or  by  imprisonment  for  a  period  of  not 
exceeding  one  year,  or  by  both  such  fine  and  imprisonment:  Provided 
alsoy  That  the  Secretary  of  Agriculture  is  authorized  to  maintain  the 
inspection  in  this  Act  provided  for  at  any  slaughtering,  meat-canning, 
salting,  packing,  rendering,  or  similar  establishment  notwithstanding  this 
exception,  and  that  the  persons  operating  the  same  may  be  retail  butchers 
and  retail  dealers  or  farmers ;  and  where  the  Secretary  of  Agriculture  shall 
establish  such  inspection  then  the  provisions  of  this  Act  sliall  apply  not- 
withstanding this  exception.     [34  Stat.  L.  1265.] 

See  the  notes  to  the  first  paragraph  of  this  section. 

See  the  Act  of  March  3,  1891,  ch.  555,  §  7,  supra,  p.  397. 

Effect  of  Act  on  right  of  state  to  regu-  fendants  ofTered  for  transportation  in 
late  slaughtering  of  animals  by  farmers. —  interstate  commerce  from  New  York  city 
In  Commonwealth  v.  Moore,  (1913)  214  to  Charleston,  S.  C,  certain  hams  which 
Mass.  10,  100  N.  E.  1071,  it  was  held  were,  and  which  defendants  knew  to  be, 
that  the  effect  of  tliis  section  making  the  '  unfit  for  human  food  and  which  they 
provisions  of  the  Act  inapplicable  to  ani-  knew  were  intended  for  human  consump- 
mals  slaughtered  by  any  farmer  was  to  tion,  did  not  charge  an  offense  under  the 
permit  a  state  under  its  police  powers  to  !Meat  Inspection  Act,  on  the  ground  that 
regulate  the  slaughtering  of  animals  by  it  was  not  a  crime  for  an  inspected  estab- 
farmers.  lishment  to  ship  unwholesome  meat  prod- 
Sufficiency  of  indictment. —  In  U.  S.  v.  nets  in  interstate  commerce,  the  proviso 
Rohe,  (S.  D.  N.  Y.  1914)  218  Fed.  1S2,  of  this  section  being  restricted  to  those 
the  court  ruled  that  a  count  in  an  in-  whose  establishments  were  not  inspected, 
dictment    which    charged    that    the    de-  viz.,  farmers  and  retailers. 

[Detailed  report  of  estimates.]  And  the  Secretary  of  Agriculture  shall, 
in  his  annual  estimates  made  to  Congress,  submit  a  statement  in  detail, 
showing  the  nimiber  of  persons  employed  in  such  inspections  and  the 
salary  or  per  diem  paid  to  each,  together  with  the  contingent  expenses  of 
such  inspectors  and  where  they  have  been  and  are  employed.  [34  Stat 
L.  1265.] 

The  above  provisions  occur  also  in  the  Agricultural  Appropriation  Act  of  June  30. 
1906,  ch.  3913,  closing  on  page  079  of  34  Stat,  at  L.  In  that  Act,  however,  is  the 
following  pcnniiiicnt  appropriation: 

"That  there  is  permanently  api)ropriated,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  the   sum   of   tlirce   million   dollars,   for   the   expenses   of   the 
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inspection  of  cattle,  iheep,  swine,  and  goats  and  the  meat  and  meat  food  products 
thereof  which  enter  into  interstate  or  foreign  commerce  and  for  all  expenses  necessary 
to  carry  into  effect  the  provisions  of  this  Act  relating  to  meat  inspection,  including 
rent  and  the  employment  €4  labor  in  Washington  and  elsewhere,  for  each  year."  [-3^ 
8tai.  L.  67^.] 


[Seo.  1.]  [Inspection  of  dairy  products  for  export.]  •  •  •  That 
the  Act  of  March  third,  eighteen  hundred  and  ninety-one,  as  amended 
March  second,  eighteen  hundred  and  ninety-five,  for  the  inspection  of  live 
cattle  and  products  thereof,  shall  be  deemed  to  include  dairy  products 
intended  for  exportation  to  any  foreign  country,  and  the  Secretary  of 
Agriculture  may  apply,  under  rules  and  regulations  to  be  prescribed  by 
him,  the  provisions  of  said  Act  for  inspection  and  certification  appropriate 
for  ascertaining  the  purity  and  quality  of  such  products,  and  may  cause 
the  same  to  be  so  marked,  stamped,  or  labeled  as  to  secure  their  identity 
and  make  known  in  the  markets  of  foreign  countries  to  which  they  may  be 
sent  from  the  United  States  their  purity,  quality,  and  grade;  and  all  the 
provisions  of  said  Act  relating  to  live  cattle  and  products  thereof  for 
export  shall  apply  to  dairy  products  so  inspected  and  certified :  [35  8iai. 
L.  254.] 

This  is  from  the  Agricultural  Appropriation  Act  of  May  23,  1008,  ch.  192. 
The  Act  of  March  3,  1891,  ch.  655,  as  amended,  mentioned  in  the  text,  is  given  Mupra^ 
p.  395. 


[Sec.  1.]  [Inspection  of  reindeer.]  •  •  •  That  the  provisions  of 
the  meat-inspection  law  may  be  extended  to  the  inspection  of  reindeer. 
[38  Stat  L.  420.] 

This  paragraph  is  from  the  Agricultural  Appropriation  Act  of  June  30,  1914,  ch. 
131.    • 

Hie  Meat  Inspection  Law  above  mentioned  is  given  supra,  p.  397  et  seq. 


V.    BUBEAU  OF  ANIMAL  INDUSTBT. 

An  Act  for  the  establishment  of  a  Bureau  of  Animal  Industry,  to  prevent 
the  exportation  of  diseased  cattle,  and  to  provide  means  for  the 
suppression  and  extirpation  of  pleuro-pneumonia  and  other  con- 
tagious diseases  among  domestic  animals. 

[Act  of  May  29,  1884,  ch.  60,  23  Stat.  L.  31.] 

[Sec.  1.]  [Bureau  of  Animal  Industry  —  officers  —  appointment  and 
,salary.]  That  the  Commissioner  of  Agriculture  shall  organize  in  his 
Department  a  Bureau  of  Animal  Industry,  and  shall  appoint  a  Chief 
thereof,  who  shall  be  a  competent  veterinary  surgeon,  and  whose  duty  it 
shall  be  to  investigate  and  report  upon  the  condition  of  the  domestic 
animals  of  the  United  States,  their  protection  and  use,  and  also  inquire  into 
and  report  the  causes  of  contaprious,  infectious,  and  communicable  diseases 
among  them,  and  the  means  for  the  prevention  and  cure  of  the  same,  and 
to  collect  such  information  on  these  subjects  as  shall  be  valuable  to  the 
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agricultural  and  commercial  interests  of  the  country;  And  the  Commis- 
sioner of  Agriculture  is  hereby  authorized  to  employ  a  force  sufficient  for 
this  purpose,  not  to  exceed  twenty  persons  at  any  one  time.  The  salary  of 
the  Chief  of  said  Bureau  shall  be  three  thousand  dollars  per  annum ;  And 
the  Commissioner  shall  appoint  a  clerk  for  said  Bureau,  with  a  salary  of 
one  thousand  five  hundred  dollars  per  annum.    [23  Stat.  L.  31.] 

This  is  the  first  section  of  the  "Animal  Industry  Act."  The  Department  of  Agri- 
culture was  made  an  executive  department  under  the  control  of  the  Secretary  of 
Agriculture  by  an  Act  of  Feb.  9,  1889,  ch.  122,  25  Stat.  L.  659,  and  the  authority 
granted  to  the  Conunissioner  of  Agriculture  by  the  Act  given  in  the  text  was  vested  in 
the  Secretary  of  Agriculture  by  the  Act  of  July  14,  1890,  ch.  707,  26  Stat.  L.  288. 
See  ttie  title  Aoriculttjke. 

As  to  the  sale  of  animals  or  animal  products  purchased  or  produced  under  the 
Bureau  of  Animal  Industry,  see  the  provisions  of  tne  Act  of  Aug.  10,  1912,  ch.  284, 
given  under  the  title  AoRicnLTtTRE. 

The  provisions  of  this  section  relating  to  the  number  and  salaries  of  employees  have 
been  superseded  by  the  various  subsequent  Appropriation  Acts.  The  Agricultural 
Appropriation  Act  of  March  4,  1915,  ch.  144,  S  1,  38  Stat.  L.  1089,  provides  for 
numerous  employees  at  increased  rates  of  compensation. 


Conflict  with  state  statutes.-- This  Act 
creating  a  Bureau  of  Animal  Industry 
was  held  not  to  override  the  statute  of 
Kansas  (Act  of  1891,  ch.  201,  as 
amended)  providing  for  the  protection  of 
the  cattle  of  that  state  from  contagious 
diseases.  This  Act  nrnkes  no  provision 
as  to  liability  for  damages  sustained  by 
transporting  cattle  into  the  state  of  Kan- 
sas in  violation  of  the  above  mentioned 
statute  of  that  state.  Missouri,  etc.,  B. 
Go.  V.  Haber,  (1898)  169  U.  S.  613,  18 
8.  C;t.  488,  42  U.  S.  (L.  ed.)  878,  affirm- 
ing  (1896)  56  Kan.  694,  44  Pac.  632. 
B'or  an  explanation  of  this  case  see  Lake 
Shore,  etc,  R.  Co.  t?.  Ohio,  (1898)  178 
U.  S.  285,  19  S.  Ct.  465,  43  U.  S.  (L.  ed.) 
702.  See  also  Ck>tting  v.  Kansas  City 
Stock  Yards  Co.,  (1897)  82  Fed.  839; 
In  re  Debs,  (1894)  158  U.  S.  564,  15 
S.  Ct.  900,  30  U.  8.  (L.  ed.)  1092;  Smith 
V.  St.   Louis,   etc.,   R.   Co.,    (1900)    181 


U.  S.  248,  21  S.  Ct.  603,  45  U.  S.  (L.  ed.) 
847. 

In  Cotting  v,  Kansas  City  Stock  Yards 
Co.,  (1897)  79  Fed.  679;  (1897)  82  Fed. 
839,  the  Kansas  Act  of  March  12,  1896, 
regulating  public  stockyards,  was  held 
not  to  be  in  conflict  with  this  Act. 

The  Colorado  statute  (I^ws  1885, 
p.  335,  S  2)  "to  prevent  the  introduc- 
tion of  any  infectious  or  contagious  dis- 
eases among  cattle,"  etc.,  was  held  not 
to  conflict  with  this  Act.  Congress  has 
not  assiuned  to  itself  exclusive  jurisdic- 
tion over  the  subjects  of  quarantine  and 
inspection  of  animals.  On  the  contrary 
it  has  invited  the  aid  and  co-operation 
of  the  states.  Regulations  prescribed 
both  by  Congress  and  the  states  may  be 
enforced,  at  least  so  far  as  they  har- 
monize. Reid  V.  Colorado,  (1902)  187 
U.  S.  187,  23  S.  Ct.  92,  47  U.  S.  (L.  ed.) 
108,  affirming  (1902)  29  Colo.  333,  68 
Pac.  228,  93  A.  S.  R.  69. 


Seo.  2.  [Agents  —  duties  and  compensation.]  That  the  Commissioner 
of  Agricnltore  is  authorized  to  appoint  two  competent  agents,  who  shall 
be  practical  stock-raisers  or  experienced  business  men  familiar  with  ques- 
tions pertaining  to  commercial  transactions  in  live  stock,  whose  duty  it 
shall  be,  under  the  instructions  of  the  Commissioner  of  Agriculture,  to 
examine  and  report  upon  the  best  methods  of  treating,  transporting,  and 
caring  for  animals,  and  the  means  to  be  adopted  for  the  suppression  and 
extirpation  of  contagious  pleuro-pneumonia,  and  to  provide  against  the 
spread  of  other  dangerous  contagious,  infectious,  and  communicable  dis- 
eases. The  compensation  of  said  agents  shall  be  at  the  rate  of  ten  dollars 
per  diem,  with  all  necessary  expenses,  while  engaged  in  the  actual  per- 
formance of  their  duties  Under  this  act,  when  absent  from  their  usual  place 
of  business  or  residence  as  such  agent.    [23  Stat.  L.  31.] 

As  to  the  Commissioner  of  Aflfriculture,  and  the  number  and  compensation  of 
agents,  see  the  notes  to  section  1  of  this  Act,  supra.  Under  this  Act  the  gen- 
eral government  established  inspectors  at  the  Kansas  City  stockyards,  assuming 
that  such  stock  came  within  the  purview  of  the  Act.  U.  S.  v.  Hopkins,  (1897)  82  Fed. 
529,  reversed  on  other  grounds  (1878)  171  U.  S.  578,  19  S.  Ct.  40,  43  U.  S.  (L.  ed.)  290. 
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Sec.  3.  [Rules  and  regulations  —  co-operation  of  States  and  Terri- 
tories.] That  it  shall  be  the  duty  of  the  Commissioner  of  Agriculture  to 
prepare  such  rules  and  regulations  as  he  may  deem  necessary  for  the 
speedy  and  effectual  suppression  and  extirpation  of  said  diseases,  and  to 
certify  such  rules  and  regulations  to  the  executive  authority  of  each  State 
and  Territory,  and  invite  said  authorities  to  co-operate  in  the  execution  and 
enforcement  of  this  act.  Whenever  the  plans  and  methods  of  the  Commis- 
sioner of  Agriculture  shall  be  accepted  by  any  State  or  Territory  in  which 
pleuro-pneumonia  or  other  contagious,  infectious,  or  communicable  disease 
is  declared  to  exist,  or  such  State  or  Territory  shall  have  adopted  plans 
and  methods  for  the  suppression  and  extirpation  of  said  diseases,  and 
such  plans  and  methods  shall  be  accepted  by  the  Commissioner  of  Agri- 
culture, and  whenever  the  governor  of  a  State  or  other  properly  consti- 
tuted authorities  signify  their  readiness  to  co-operate  for  the  extinction 
of  any  contagious,  infectious,  or  communicable  disease  in  conformity  with 
the  provisions  of  this  act,  the  Commissioner  of  Agriculture  is  hereby 
authorized  to  expend  so  much  of  the  money  appropriated  by  this  act  as 
may  be  necessary  in  such  investigations,  and  in  such  disinfection  and 
quarantine  measures  as  may  be  necessary  to  prevent  the  spread  of  the 
disease  from  one  State  or  Territory  into  another.     [23  Stat,  L.  32.] 

As  to  the  Commissioner  of  Agriculture,  see  the  notes  to  section  1  of  this  Act,  supra. 


Effect  in  states. —  Rules  of  the  Bureau' 
of  Animal  Industry  of  the  Department 
of  Agriculture,  organized  by  this  Act  for 
the  suppression  of  contagious  diseases 
among  domestic  animals,  have  not,  apart 
from  the  action  of  a  state,  any  binding 
force  upon  the  state.  Eshleman  i;.  Union 
Stockyards  Co.,  (1908)  222  Pa.  St.  20, 
70  Atl.  899,  15  Ann.  Cas.  998. 

State  laws. — The  Arkansas  statute  (Act 
May  28,  1907)  to  prevent  the  introduc- 
tion and  spread  of  contagious  and  infec- 
tious diseases  of  animals  in  that  state  is 
not  in  conflict  with  this  Act,  wliich  does 
not  attempt  to  skssume  excluisive  control 
over  the  quarantine  of  diseased  animals, 
nor  cover  the  transportation  of  live  stock 
from  state  to  state,  so  as  to  preclude 
state  action,  but  merely  authorizes  the 
Commissioner  of  Agriculture  to  co-oper- 
ate with  state  authorities,  and  to  pre- 
scribe rules  and  regulations  in  that  re- 
gard, nor  does  it  conflict  with  rules  and 
regulations  so  prescribed.  Kansas  City 
Southern  R.  Co.  v.  State,  (1909)  90  Ark. 
343,  119  S.  W.  288.  See  also  Mullen  f?. 
Western  Union  Beef  Co.,  (1897)  96  Colo. 
App.  497,  49  Pac.  425. 

In  Reid  r.  Colorado.  (1902)  187  U.  S. 
137,  23  S.  Ct.  92,  47  U.  S.  (L.  ed.)  108, 
affirming  (1902)  29  Colo.  333,  68  Pac. 
228,  93  A.  S.  R.  69,  it  was  held  that  the 
subject  of  transportation  of  cattle  from 
one  state  to  another  was  not  so  far  cov- 
ered by  the  provisions  of  this  Act,  or 
those  relating  to  the  exportation  of  dis- 
eased cattle  to  ports  in  foreign  countries, 
and  the  transportation  between  the  states 
of  live  stock  known  to  be  diseased,  as  to 


preclude  the  enactment  of  a  statute  (Colo. 
Sess.  Laws  1885,  p.  335)  prohibiting  the 
importation  of  cattle  from  south  of  the 
36th  parallel  of  north  latitude  between 
April  1  and  Nov.  1,  unless  first  kept  for 
ninety  days  at  some  place  north  of  that 
parallel,  or  unless  a  certificate  of  freedom 
from  contagious  or  infectious  disease  has 
been  obtained  from  the  state  veterinary 
sanitary  board. 

Rules  and  regulations. —  This  Act  being 
limited  to  cases  where  the  animal  in 
question  was  affected  with  an  infectious 
or  contagious  disease,  the  Secretary  of 
Agriculture  has  no  authority  to  extend 
the  same  by  a  rule  prohibiting  the  taking 
of  any  horse  outside  of  a  quarantine  dis- 
trict without  first  having  it  inspected  by 
the  Bureau  of  Animal  Industry,  etc.,  re- 
gardless of  whether  it  is  diseased  or  has 
been  exposed  to  disease.  U.  S.  v.  Hoover, 
(1904)    133   Fed.   950. 

Judicial  notice  of  regulations. —  The 
courts  will  take  judicial  notice  or  regu- 
lations adopted  by  the  Commissioner  of 
Agriculture  under  this  Act  locating  a 
quarantine  line  for  cattle.  Kansas  City 
Southern  R.  Co.  v.  State,  (1909)  90  Ark. 
343,   119  S.  W.  288. 

Delegation  of  power  by  Congress,  see 
Kansas  City  Southern  R.  Co.  v.  State, 
(1909)    90  Ark.  343,  119  S.  VV.  288. 

Purchase  of  infected  animals  for 
slaughter. —  This  section  does  not  author- 
ize the  Commissioner  (or  Secretary)  of 
Agriculture  to  purchase  infected  animals 
for  the  purpose  of  slaughter.  (1885)  18 
Op.  Atty.-Gen.  154. 
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Employment  of  counsel. —  The  Commis-  in  carrying  out  the  provisions  of  the  stat- 

sioner    (or   Secretary)    of  Agriculture   is  ute.     Such  counsel,  it  would  seem,  shall 

not  authorized  to  employ  counsel  for  the  be   furnished,   upon   call,  by  the  Depart- 

defense   of   employees   of   the   Bureau   of  ment   of  Justice.      (1889)    19  Op.   Atty.- 

Animal  Industry,  for  acts  done  by  them  Gen.  328. 

Sec.  4.  [Investigation  as  to  pleuro-pneumonia,  etc.]  That  in  order  to 
promote  the  exportation  of  live  stock  from  the  United  States  the  Com- 
missioner of  Agriculture  shall  make  special  investigation  as  to  the  exist- 
ence of  pleuro-pneumonia,  or  any  contagious,  infectious,  or  communicable 
disease,  along  the  dividing-lines  between  the  United  States  and  foreign 
countries,  and  along  the  lines  of  transportation  from  all  parts  of  the 
United  States  to  ports  from  which  live  stock  are  exported,  and  make  report 
of  the  results  of  such  investigation  to  the  Secretary  of  the  Treasury,  who 
shall,  from  time  to  time,  establish  such  regulations  concerning  the  exporta- 
tion and  transportation  of  live  stock  as  the  results  of  said  investigations 
may  require.     [23  Stat.  L,  32.] 

As  to  the  Commissioner  of  Agriculture,  see  the  notes  to  section  1  of  this  Act  8upra, 
p.  407. 

The  powers  conferred  on  the  Secretary  of  the  Treasury  by  this  and  the  following 
section  were  transferred  to  the  Secretary  of  Aj^riculture  by  the  Act  of  Feb.  .2,  1903, 
ch.  349,  §  1,  infra,  p.  411. 

Exportation  and  transportation  of  live  state. —  This  Act  does  not  relate  to,  nor 

stock. —  See  enactments  under  II.    Trans-  was  it  intended  in  any  manner  to  regu- 

portation  of  animals,  supra,  p.  376.    TV.  late  or  interfere  with,  shipments  of  cattle 

Inspection  of  animals,  carcasses,  etc.,  in-  from    point   to   point   wholly  within   any 

tended   for  carport   or  subjects   of  inter-  state  or  territory.     Davis  v.  Texas,  etc., 

state  commerce,  supra,  p.  394.  R.    Co.,    (1896)    12   Tex.   Civ.    App.   427, 

Shipments    between    points    in    same  34  S.  W.   144. 

Sec.  5.  [Measures  to  prevent  exportation  of  diseased  live  stock.] 
That  to  prevent  the  exportation  from  any  port  of  the  United  States  to  any 
port  in  a  foreign  country  of  live  stock  affected  with  any  contagious,  infec- 
tious, or  communicable  disease,  and  especially  pleuro-pneumonia,  the  Sec- 
retary of  the  Treasury  be,  and  he  is  hereby,  authorized  to  take  such  steps 
and  adopt  such  measures,  not  inconsistent  with  the  provisions  of  this  act, 
as  he  may  deem  necessary.     [23  Stat.  L.  32.] 

Sea  the  notes  to  the  preceding  section  4  of  this  Act. 

Sec.  6.  [Transportation  by  railroads,  vessels,  etc.,  of  diseased  live 
stock.]  That  no  railroad  company  within  the  United  States,  or  the  owners 
or  masters  of  any  steam  or  sailing  vessel  or  other  vessel  or  boat,  shall 
receive  for  transportation  or  transport,  from  one  State  or  Territory  to 
another,  or  from  any  State  into  the  District  of  Columbia,  or  from  the 
District  into  any  State,  any  live  stock  affected  with  any  contagious,  infec- 
tious, or  communicable  disease,  and  especially  the  disease  known  as  pleuro- 
pneumonia ;  nor  shall  any  person,  company,  or  corporation  deliver  for  such 
transportation  to  any  railroad  company,  or  master  or  owner  of  any  boat 
or  vessel,  any  live  stock,  knowing  them  to  be  affected  with  any  contagious, 
infectious,  or  communicable,  disease;  Nor  shall  any  person,  company,  or 
corporation  drive  on  foot  or  transport  in  private  conveyance  from  one 
State  or  Territory  to  another,  or  from  any  State  into  the  District  of 
Columbia,  or  from  the  District  into  any  State,  any  live  stock,  knowing  them 
to  be  affected  with  any  contagious,  infectious,  or  communicable  disease, 
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and  especially  the  disease  known  as  pleuro-pneumonia :  Provided,  That 
the  so-called  splenetic  or  Texas  fever  shall  not  be  considered  a  contagious, 
infectious,  or  communicable  disease  within  the  meaning  of  sections  four, 
five,  six  and  seven  of  this  act,  as  to  cattle  being  transported  by  rail  to 
market  for  slaughter,  when  the  same  are  unloaded  only  to  be  fed  and 
watered  in  lots  on  the  way  thereto.     [23  Stat.  L.  32.] 


Validity  of  Act.— This  Act  making  it 
a  mifidemeanor  for  one  to  drive  live  stock 
on  foot  from  one  state  to  another  Imow* 
ing  them  to  have  a  contagious  disease, 
is  within  the  power  given  to  Congress  to 
regulate  interstate  commerce.  U.  S.  v. 
Slater,  (1903)    123  Fed.  115. 

Rules  and  regulations. —  An  order  of 
the  Department  of  Agriculture  giving 
notice  that  scabies  exists  among  sheep  in 
the  United  States,  and  that  it  is  a  viola- 
tion of  law  to  receive  for  transportation, 
to  transport  or  to  deliver  for  transporta- 
tion from  one  state  to  another,  any  stock 
affected  with  such  disease,  or  to  drive 
from  one  state  to  another  any  sheep 
knowing  t&em  to  be  affected  with  such 
disease,  is  proper,  though  not  specifying 
any  particular  district  within  which  a 
quarantine  has  been  established.  U.  S.  17. 
Slater,  (1903)    123  Fed.  116. 

Driving  diseased  cattle  from  district 
not  quarantined. —  This  Act  makes  it  a 
misdemeanor  to  transport  or  drive  on 
foot  from  one  state  to  another  any  live 


stock  known  to  be  affected  with  any  of 
the  diseases  specified  in  the  Act,  irrespect- 
ive of  the  question  whether  the  Secretary 
of  Agriculture  has  established  as  an  "  in- 
fected district "  the  district  from  which 
the  live  stock  are  driven.  U.  S.  v.  Slater, 
(1903)   123  Fed.  116. 

Knowledge  aa  element  of  offense. — 
Where  the  defendants  delivered  over  to  a 
railway  company  for  transportation  from 
Texas  to  New  Mexico  certain  cattle,  it 
was  held  that  if  they  had  knowledge  of 
the  fact  that  their  cattle  were  infected 
with  Texas  fever,  they  were  guilty  of  a 
violation  of  the  statute  in  delivering 
the  cattle  to  the  railway  company  for 
transportation  to  New  Mexico,  and  the 
duty  devolved  upon  them  of  using  all 
necessary  care  to  prevent  their  communi- 
cating the  disease  to  healthy  cattle.  What 
degree  of  care  it  is  necessary  to  take 
depends  upon  circumstances  and  is  a 
proper  question  for  the  court.  Grayson 
17.  Lynch,  (1896)  163  U.  S.  468,  16  S.  Ct. 
1064,  41  U.  S.   (L.  ed.)   230. 


Sec.  7.  [Notice  to  agents  of  railroads,  etc.,  through  infected  districts.] 
That  it  shall  be  the  duty  of  the  Commissioner  of  Agriculture  to  notify,  in 
writing,  the  proper  officials  or  agents  of  any  railroad,  steamboat,  or  other 
transportation  company  doing  business  in  or  through  any  infected  locality, 
and  by  publication  in  such  newspapers  as  he  may  select,  of  the  existence 
of  said  contagion;  And  any  person  or  persons  operating  any  such  rail- 
road, or  master  or  owner  of  any  boat  or  vessel,  or  owner  or  custodian  of  or 
person  having  control  over  such  cattle  or  other  live  stock  within  such 
infected  district,  who  shall  knowingly  violate  the  provisions  of  section  six 
of  this  act,  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall 
be  punished  by  a  fine  of  not  less  than  one  hundred  nor  more  than  five 
thousand  dollars,  or  by  imprisonment  for  not  more  than  one  year,  or  by 
both  such  fine  and  imprisonment.     [23  Stat.  L.  32.] 

As  to  the  Commissioner  of  Agriculture,  see  the  notes  to  section  1  of  this  Act,  9upra, 
p.  407. 


Regulations  promulgated  by  the  Secre- 
tary of  Agriculture  under  this  Act  for 
the  suppression  of  diseases  among  cattle, 
are  inenective  unless  a  state  or  territory 
interested  in  their  application  should  de- 
termine to  co-operate  with  him  in  their 
enforcement.      After    cattle   have    become 


domiciled  in  a  state,  their  management 
is  to  be  regulated  by  state  laws  and  not 
by  Act  of  Congress.  Mullen  v.  Western 
Union  Beef  Co.,  (1897)  9  Colo.  App.  497, 
49  Pac.  425,  writ  of  error  in  this  case 
dismissed  (1899)  173  U.  S.  116,  19  S.  Ct. 
404,  43  U.  S.   (L.  ed.)  635. 


Sec.  8.  [Pleuro-pneumonia  in  District  of  Columbia.]  That  whenever 
any  contagious,  infectious,  or  communicable  disease  affecting  domestic 
animals,  and  especially  the  disease  known  as  pleuro-pneumonia,  shall  be 


ANIMALS  411 

brought  into  or  ahall  break  out  in  the  District  of  Columbia,  it  shell  be 
the  duty  of  the  Commissioners  of  said  District  to  take  measures  to  sup- 
press the  same  promptly  and  to  prevent  the  same  from  spreading;  And 
for  this  purpose  the  said  Commissioners  are  hereby  empowered  to  order 
and  require  that  any  premises,  farm,  or  farsis  where  such  disease  exists, 
or  has  existed,  be  put  in  quarantine;  to  order  all  or  any  animals  coming 
into  the  District  to  be  detained  at  any  place  or  places  for  the  purpose  of 
inspection  and  examination ;  to  prescribe  regulations  for  and  to  require 
the  destruction  of  animals  affected  with  contagious,  infectious,  or  com- 
municable disease,  and  for  the  proper  disposition  of  their  hides  and  car- 
casses ;  to  prescribe  regulations  for  disinfection,  and  such  other  regulations 
as  they  may  deem  necessary  to  prevent  infection  or  contagion  being  com- 
municated, and  shall  report  to  the  Commissioner  of  Agriculture  whatever 
they  may  do  in  pursuance  of  the  provisions  of  this  section.  [23  Stat. 
L.  33.] 

As  to  the  GomniiBsionar  of  Agriculture,  see  the  notes  to  section  1  of  this  Act,,  supra, 
p.  407. 

This  section  would  seem  to  be  superseded  by  the  more  general  provisions  of  the 
Act  of  Feb.  2,  1903,  ch.  349,  f  2,  infra,  p.  413. 

Sec.  9.  [District  attorneys  to  prosecute.]  That  it  shall  be  the  duty  of 
the  several  United  States  district  attorneys  to  prosecute  all  violations  of 
this  act  which  shall  be  brought  to  their  notice  or  knowledge  by  any  person 
making  the  complaint  under  oath ;  and  the  same  shall  be  heard  before  any 
district  or  circuit  court  of  the  United  State  [s]  or  Territorial  court  holden 
within  the  district  in  which  the  violation  of  this  act  has  been  committed. 
[23  Stat.  L.  33.] 

Section  10  of  this  Act  made  an  appropriation  for  the  purpose  of  carrying  it  into 
effect.  Appropriations  to  this  end  are  made  annually.  See  the  note  to  section  1  of 
this  Act,  supra,  p.  407. 

Sec.  11.  [Annual  reports.]  That  the  Commissioner  of  Agriculture 
shall  report  annually  to  Congress,  at  the  commencement  of  each  session, 
a  list  of  the  names  of  all  persons  employed,  an  itemized  statement  of  all 
expenditures  under  this  act,  and  full  particulars  of  the  means  adopted  and 
carried  into  effect  for  the  suppression  of  contagious,  infectious,  or  com- 
municable diseases  among  domestic  animals.     [23  Stat.  L.  33.] 

As  to  the  Commissioner  of  Agriculture,  see  the  notes  to  section  1  of  this  Act,  supra, 
p.  407. 


An  Act  To  enable  the  Secretary  of  Agriculture  to  more  effectually  sup- 
press and  prevent  the  spread  of  contagious  and  infectious  diseases 
of  live  stock,  and  for  other  purposes. 

[Act  of  Feb.  2,  1903,  ch.  349,  32  Stat.  L.  791.] 

[Sec.  1.]  [Oontagious  diseases  of  live  stock  —  power  to  suppress  — 
regulations  —  shipments.]  That  in  order  to  enable  the  Secretary  of  Agri- 
culture to  effectually  suppress  and  extirpate  contagious  pleuropneumonia, 
foot  and  mouth  disease,  and  other  dangerous  contagious,  infectious,  and 
communicable  diseases  in  cattle  and  other  live  stock,  and  to  prevent  the 
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spread  of  such  diseases,  the  powers  conferred  on  the  Secretary  of  the 
Treasury  by  sections  four  and  five  of  an  Act  entitled  **An  Act  for  the 
establishment  of  a  Bureau  of  Animal  Industry,  to  prevent  the  exportation 
of  diseased  cattle,  and  to  provide  means  for  the  suppression  and  extirpation 
of  pleuropneumonia  and  other  contagious  diseases  among  domestic  ani- 
mals,*' approved  May  twenty-ninth,  eighteen  hundred  and  eighty-four 
(twenty-third  United  States  Statutes,  thirty-one),  are  hereby  conferred  on 
the  Secretary  of  Agriculture,  to  be  exercised  exclusively  by  him.  He  is 
hereby  authorized  and  directed,  from  time  to  time,  to  establish  such  rules 
and  regulations  concerning  the  exportation  and  transportation  of  live 
stock  from  any  place  within  the  United  States  where  he  may  have  reason 
to  believe  such  diseases  may  exist  into  and  through  any  State  or  Terri- 
tory, including  the  Indian  Territory,  and  into  and  through  the  District 
of  Columbia  and  to  foreign  countries,  as  he  may  deem  necessary,  and  all 
such  rules  and  regulations  shall  have  the  force  of  law.  Whenever  any 
inspector  or  assistant  inspector  of  the  Bureau  of  Animal  Industry  shall 
issue  a  certificate  showing  that  such  officer  had  inspected  any  cattle  or 
other  live  stock  which  were  about  to  be  shipped,  driven,  or  transported 
from  such  locality  to  another,  as  above  stated,  and  had  found  them  free 
from  Texas  or  splenetic  fever  infection,  pleuropneumonia,  foot  and  mouth 
disease,  or  any  other  infectious,  contagious,  or  communicable  disease,  such 
animals,  so  inspected  and  certified,  may  be  shipped,  driven,  or  transported 
from  such  place  into  and  through  any  State  or  Territory,  including  the 
Indian  Territory,  and  into  and  through  the  District  of  Columbia,  or  they 
may  be  exported  from  the  United  States  without  further  inspection  or  the 
exaction  of  fees  of  any  kind,  except  such  as  may  at  any  time  be  ordered 
or  exacted  by  the  Secretary  of  Agriculture;  and  all  such  animals  shall  at 
all  times  be  under  the  control  and  supervision  of  the  Bureau  of  Animal 
Industry  of  the  Agricultural  Department  for  the  purposes  of  such 
inspection.     [32  Stat.  L.  791,] 

Sections  4  and  5  of  the  Act  of  May  29,  1884,  ch.  60,  mentioned  in  the  text,  are  given 
supra,  p.  409. 


Validity  of  regulations. —  Quarantine 
regulations  promulgated  by  the  Secretary 
of  Agriculture  acting  under  cover  of  this 
section  are  void  as  in  excess  of  the  powers 
conferred  by  this  Act,  where,  on  their 
face,  they  apply  as  well  to  intrastate  as 
to  interstate  commerce.  Illinois  Cent.  R. 
Co.  u.  McKendree,  (1906)  203  U.  S.  514, 
27  S.  Ct.  163,  51  U.  S.   (L.  ed.)   298. 

Shipment  of  animals  free  from  disease. 
—  This  section  does  not  prohibit  the  ship- 
ment of  animals  free  from  disease,  and 
the  Secretary  of  Agriculture  has  no  power 
thereunder  to  make  rules  and  regulations 
with  reference  to  such  animals,  the  vio- 
lation of  which  alone  would  constitute  a 
crime.  U.  S.  v.  Hoover,  (1904^  133  Fed. 
950. 

State  laws. —  In  Asbell  t*.  Kansas, 
(1908)  '209  U.  S.  251,  28  S.  Ct.  485,  53 
U.  S.  (L.  ed.)  778,  it  was  held  that 
nothing  in  the  provision  of  this  Act,  that 
when  an  inspector  of  the  Bureau  of  Ani- 
mal Industry  has  issued  a  certificate  that 
he  has  inspected  animals  and  found  them 


free  from  disease  such  animals  may  be 
introduced  into  any  state  without  fur- 
ther inspection  or  exaction  of  fees  of 
any  kind  except  such  as  may  be  ordered 
or  exacted  by  the  Secretary  of  Agricul- 
ture, precluded  the  enactment  of  Kansas 
Laws  1905,  ch.  495,  §  27,  making  it  a 
misdemeanor  for  any  person  to  transport 
into  that  state  cattle  from  any  point 
south,  except  for  immediate  slaughter, 
without  having  first  caused  them  to  be 
inspected  and  passed  as  healthy  by  the 
proper  state  officials,  or  by  the  Bureau  of 
Animal  Industry  of  the  Interior  Depart- 
ment of  the  United  States. 

But  in  Chicago,  etc.,  R.  Co.  v.  Frye- 
Bruhn  Co.,  (1910)  184  Fed.  15,  it  was 
held  that  the  provisions  of  orders  Nos. 
106  and  107  of  the  Secretary  of  Agricul- 
ture, promulgated  March  10  and  13,  1903, 
respectively,  under  authority  of  this  Act, 
establishing  quarantine  districts  for  cattle 
and  regulations  to  be  observed  by  carriers 
in  the  shipment  of  cattle  from  such  dis- 
tricts, and  which  provided  (order  No.  107, 
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I  4)  that  "cattle  from  said  area  may  be 
transported  by  rail  or  boat  for  imme- 
diate slaughter "  subject  to  such  regulk- 
tions,  had  the  force  of  law  and  were 
paramoiint  with  respect  to  interstate 
shipments;  and  that  the  Washington  stat- 
ute (Code  Wash.  1896,  §§  3216,  6431), 
which  absolutely  prohibits  the  introduc- 
tion of  Texas  cattle  into  the  state,  with- 
out regard  to  their  condition,  so  far  as 
it  conflicts  with  such  federal  regulations 
was  void. 

Effect  of  departmental  regnlations  on 
state  laws. —  A  regulation  promul<^ated 
by  the  Secretary  of  Agriculture  under  the 
authority  of  this  Act,  which  is  directed 
to  the  transportation  of  cattle  from  quar- 


antined states,  and  which  in  terms  recog- 
nizes restrictions  imposed  by  the  state 
of  destination,  does  not  invalidate  —  at 
least,  where  no  quarantined  areas  are 
involved  —  the  provision  of  Kansas  Laws 
1905,  ch.  495,  §  27,  making  it  a  mis- 
demeanor for  any  person  to  transport  into 
the  state  cattle  from  any  point  south, 
except  for  immediate  slaughter,  without 
having  first  caused  them  to  be  inspected 
and  passed  as  healthy  by  the  proper  ftate 
officials,  or  by  the  Bureau  of  Animjil 
Industry  of  the  Interior  Department  of 
the  United  States.  Asbell  v.  Kansas, 
(1908)  209  U.  S.  251,  28  S.  Ct.  485,  63 
U.  S.   (L.  ed.)   778. 


Sec.  2.  [Regulations  to  prevent  contagious  diseases,  etc.]  That  the 
Secretary  of  Agriculture  shall  have  authority  to  make  such  regulations 
and  take  such  measures  as  he  may  deem  proper  to  prevent  the  introduction 
or  dissemination  of  the  contagion  of  any  contagious,  infectious,  or  com- 
municable disease  of  animals  from  a  foreign  country  into  the  United  States 
or  from  one  State  or  Territory  of  the  United  States  or  the  District  of 
Columbia  to  another,  and  to  seize,  quarantine,  and  dispose  of  any  hay, 
straw,  forage,  or  similar  material,  or  any  meats,  hides,  or  other  animal 
products  coming  from  an  infected  foreign  country  to  the  United  States, 
or  from  one  State  or  Territory  or  the  District  of  Columbia  in  transit  to 
another  State  or  Territory  or  the  District  of  Columbia  whenever  in  his 
judgment  such  action  is  advisable  in  order  to  guard  against  the  introduc- 
tion or  spread  of  such  contagion.    [32  Stat.  L.  792,] 

Sec.  3.  [Penalty.]  That  any  person,  company,  or  corporation  know- 
ingly violating  the  provisions  of  this  Act  or  the  orders  or  regulations  made 
in  pursuance  thereof  shall  be  guilty  of  a  misdemeanor,  and  on  conviction 
shall  be  punished  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more 
than  one  thousand  dollars,  or  by  imprisonment  not  more  than  one  year, 
or  by  both  such  fine  and  imprisonment.     [32  Stat,  L.  792.] 


[Sec.  1.]    [Leaves  of  absence  to  outside  employees.]     •    •    •    The 

employees  of  the  Bureau  of  Animal  Industry  outside  of  the  city  of  Wash- 
ington may  hereafter,  in  the  discretion  of  the  Secretary  of  Agriculture, 
without  additional  expense  to  the  Government,  be  granted  leaves  of 
absence. not  to  exceed  fifteen  days  in  any  one  year:     [33  Stat.  L.  865.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  3,  1905,  ch.  1405.    Similar 
provisions  are  contained  in  the  Appropriation  Acts  for  previous  years. 


•     •     • 


[Sec.  1.]    [Serums,  etc.,  for  treatment  of  diseases  of  animals.] 

That  the  Secretary  of  Agriculture  is  authorized  to  purchase  in  the  open 
market  samples  of  all  tuberculin  serums,  antitoxins,  or  analogous  products, 
of  foreign  or  domestic  manufacture,  which  are  sold  in  the  United  States 
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for  the  detection,  prevention,  treatment,  or  cure  of  diseases  of  domestic 
animals,  to  test  the  same  and  to  publish  the  results  of  said  tests  in  such 
manner  as  he  may  deem  best.    [35  Stat.  L,  254.] 

This  is  from  the  Agricultural  Appropriation  Act  of  May  28,  190S,  ch.  192. 


[Seo.  1.]  [Diseased  cattle  —  fences  on  International  boundary,  to 
keep  out.]  •  •  •  Hereafter  the  Secretary  of  Agriculture  may  permit 
the  erection  of  fences  along  international  boundary  lines,  but  entirely 
within  the  territory  of  the  United  States,  for  the  purpose  of  keeping  out 
diseased  animals.     [36  Stat.  L.  440.] 

This  is  from  the  Agricultural  Appropriation  Act  of  May  26,  1910,  ch.  256. 


An  Act  Appropriating  funds  for  the  purpose  of  tte  invBstigstion,  treat- 
ment, and  eradication  of  hog  cholera  and  dourine. 

[Act  of  Feb.  23,  1914,  ch.  26,  38  Stat.  L.  290.] 

[Hog  cholera  and  dourine  —  investigation  and  eradication  —  viruses, 
serums,  toxins,  etc. —  trade  in  —  inspections.]  That  there  is  hereby  appro 
priated,  out  of  any  moneys  in  the  Treasury  not  otherwise  appropriate 
the  sum  of  $600,000  or  so  much  thereof  as  in  the  opinion  of  the  Secretary 
of  Agriculture  may  be  necessary,  to  be  expended,  by  and  under  his  direc- 
tion, for  the  purpose  of  the  investigation,  treatment,  and  eradication  of 
hog  cholera  and  dourine,  including  the  employment  of  assistants,  clerks, 
and  other  persons,  and  the  payment  of  all  other  necessaiy  expenses,  in  the 
city  of  Washington  and  elsewhere :  Provided,  That  not  less  than  $50,000 
of  said  sum  shall  be  available  for  expenditure  in  carrying  on  examinations 
and  inspections  authorized  by  the  Act  approved  March  fourth,  nineteen 
hundred  and  thirteen  (Thirty-seventh  Statutes  at  Large,  pages  eight  hun- 
dred and  thirty-two  and  eight  hundred  and  thirty-three),  regulating  the 
preparation,  sale,  barter,  exchange,  shipment,  and  importation  of  viruses, 
serums,  toxins,  and  analogous  *  products  for  use  in  the  treatment  of 
domestic  animals,  and  for  the  enforcement  of  the  provisions,  including 
detection  of  violations,  of  said  Act  and  the  regulations  made  thereunder: 
And  provided  further.  That  not  more  than  $100,000  of  the  sum  herein- 
before provided  shall  be  used  for  the  investigation,  treatment,  and  eradi- 
cation of  the  disease  known  as  dourine.     [38  Stat.  L.  290.] 

For  the  Act  of  March  4,  1913,  ch.  145,  mentioned  in  the  text,  Bee  the  title  FOOD  akd 
Drugs. 


ANTIQUITIES 

See  Public  Pabks 


ANTI-TRUST  LAWS  — ARSON  415 

ANTI-TRUST  LAWS 

See  Teadb  Combinations  and  Trusts 


APPLE  BARRELS 

See  AoRiouLTUBS 


APPROPRIATIONS 

See  Estimates,  Appsopsiations  and  Repobts 


ARBITRATION 

See  Labor 


ARCHITECTS 

See  PuBXic  Buildings  and  Grounds;  Treasury  Department 


ARID  LANDS 

See  Public  Lands 


ARMY 


See  Articles  op  War;  Militia;  War  Department  and  Mili- 
tary Establishment 


ARSON 

See  Penal  Laws 


ARTICLES  FOR  THE  GOVERNMENT  OF 

THE  NAVY 

R.  S.  1624.  Articles  Established,  418. 

Art.  1.  Commander's  DiUies  of  Supervision  and  Correction,  419. 
S.  Diiirie  Service,' 419. 
S.  Irreverent  Behavior,  420. 

4.  Offenses  Punishable  by  Death: 

1 .  Mutiny,  420. 

2.  Disobedience  of  Orders,  420. 

3.  Striking  Superior  Officer,  420. 

4.  Intercourse  with  an  Enemy.  420. 
6.  Messages  from  an  Enemy,  420. 

6.  Desertion  in  Time  of  War,  420. 

7.  Deserting  Trust,  420. 

8.  Sleeping  on  Watch,  420. 

9.  Leaving  Station,  420. 

10.  Willfvl  Stranding  or  Injury  of  Vessel,  420. 

11.  Unf awful  Destruction  of  Public  Property,  420. 

12.  Striking  Flag  or  Treacherously  Yielding,  420. 
IS.  Cov)ardice  in  BatUe,  421. 

14'  Deserting  Duty  in  Battle,  421. 

15.  Neglecting  Orders  to  Prepare  for  Battle,  421. 

16.  Neglecting  to  Clear  for  Action,  421. 

17.  Neglecting  to  Join  on  Signal  for  Battle,  421. 

18.  Failing  to  Encourage  the  Men  to  Fight,  421. 

19.  Failing  to  Seek  Encounter,  421. 

20.  Failing  to  Afford  Relief  in  Battle,  421. 

5.  Spies,  421. 

6.  Murder,  421. 

7.  Imprisonment  in  Penitentiary,  421. 

8.  Offenses  Punishable  at  Discretion  of  Court-martial: 

1.  Profanity,  Falsehood,  <fcc.,  422.     . 

2.  Cruelty,  422. 

3.  Quarreling,  422. 

4.  Fomenting  Qiuirrds,  422. 
6.  Duels,  422. 

6.  Contempt  of  Superior  Officer,  422. 

7.  Combinations  Against  Superior  Officer ,  422. 

8.  Mutinous  Words,  422. 

9.  Neglect  of  Orders,  422. 

10.  Preventing  Destruction  of  Public  Property,  422. 

11.  Negligent  Stranding,  422. 

12.  Negligence  in  Convoy  Service,  422, 

13.  Receiving  Articles  for  Freight,  423. 

14.  False  Muster,  423. 

15.  Waste  of  Public  Property,  &c.,  423. 

16.  Plundering  on  Shore,  423. 

17.  Refusing  to  Apprehend  Offenders,  423. 
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18,  Refusing  to  Receive  Prisoners,  423. 

19,  Absence  from  Duty  WUhovt  Leave,  423. 

20,  Violating  General  Orders  or  Regulations,  423. 

21,  Desertion  in  Time  of  Peace,  423. 

22,  Harboring  Deserters,  423. 

Art.    9.  Officers  Absent  Without  Leave  May  Be  Reduced,  424. 

10,  Desertion  by  Resignation,  424. 

11,  Dealing  in  Supplies  on  Private  Account,  425. 

12,  Importing  Dutiable  Goods  in  Public  Vessels,  425. 

13,  Distilled  Spirits  Only  a«  Medical  Stores,  425. 

14-  Certain  Crimes  of  Fraud  Against  the  United  States,  425. 

16.  Removing  Property  from  a  Prize,  427. 

17.  Maltreating  Persons  Taken  on  a  Prize,  427. 

18.  Returning  Fugitives  from  Service,  427. 

19.  EnlisUng  Deserters,  Minors,  dc,  427. 

20.  Duties  of  Commanding  OffiAxrs: 

1,  Men  Received  on  Board,  427. 

2.  List  of  Officers,  Men,and  Passengers,  428. 
S.  Deaths  and  Desertions,  428. 

4'  Property  of  Deceased  Persons,  428. 

5,  Accounts  of  Men  Received,  428. 

6,  Accounts  of  Men  Sent  from  the  Skip,  42S. 

7,  Inspection  of  Provisions,  428. 

8,  Health  of  the  Crew,  428. 

9,  Attendance  at  Final  Payment,  of  Crew,  429. 

10.  Artides  for  the  Government  of  the    Navy,   42" 
Punishment  for  Offending  Against  This  Article,  42v 

21.  Authority  of  Officers  After  Loss  of  Vessel,  429. 

22.  Offenses  Not  Specified,  429. 

2S.  Offenses  Committed  on  Shore,  429. 

24'  Punishments  by  Order  of  Commander,  429. 

25.  Punishment  by  Officer  Temporarily  Commanding,  430. 

26.  Summary  Courts-martial,  430. 

27.  Constitvlion  of  Summary  Courts^martiql,  431. 

28.  Oath  of  Members  and  Recorder,  431. 

29.  Testimony,  431. 

SO,  Punishments  by  Summary  Courts,  431. 

31,  Disrating  for  Incompetency,  AZl. 

32.  Execution  of  Sentence  of  Summary  Court,  431. 
SS.   Remission  of  Sentence,  432. 

34.  Manner  of  Conducting  Proceedings,  432. 

36.  Same  Punishments  by  General  Court-martial,  432. 

86.  Dismissal  of  Officers,  432. 

S7,  Officer  Dismissed  by  the  President  May  Demand  Trial, 

433. 
89,  Constitution  of,  434. 

40.  Oaths  of  Members  and  Judge-advocate,  434. 

41.  Oath  of  Witness,  435. 

42.  Contempts  of  Court,  435. 

43.  Charges,  435. 

44.  Duty  of  Officer  Arrested,  436. 

45.  Suspension  of  Proceedings,  436. 

46.  Absence  of  Members,  436. 

47.  Witnesses  Examined  in  Absence  of  a  Member,  437. 

48.  Suspension  of  Pay,  437. 

49.  Flogging,  Branding,  &c..  4''.7. 
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Art.    60.  Sentences,  H(Tw  Determined,  437. 

61.  Adequate  Punishment;  Recommendation  to  Mercy,  437. 

6^.  AiUhenticaiion  of  Judgment,  437. 

68.  Confirmation  of  Sentence,  437. 

64-  Remission  and  Mitigation  of  Sentence,  438. 

66.  Courts  of  Inquiry,  by  Whom  Ordered^  439. 

66.  Constitution  of,  439. 

67.  Powers  of,  439. 

68.  Oath  of  Members  and  Judge-^vocate,  439. 

69.  Rights  of  Party  Inquired  of,  439. 

60.  Proceedings,  How  Auiherdicated  and  Used  as  Evidence, 

439. 

61,  Trials  to  Be  Within  Two  Years  of  Committing  Offense, 

439. 
6id.  Trials  for  Desertion  in  Time  of  Peace,  440. 
63.  Punishm^rU  for  Offenses  in  Time  of  Peace,  440. 

Act  of  March  3,  1893,  ch.  212,  440. 
Sec.  1 .  Punishment  for  Fraudulent  Enlistment,  440. 

Act  ofFa>.  16,  1909,  ch.  131.  440. 
Sec.  10.  General  Courts-martial — By  Whom  Convened,  440. 


CROSS-REFERENCE. 

See  NAVY. 


Sec.  1624.  [Articles  established.]  The  Navy  of  the  United  States 
shall  be  governed  by  the  following  articles :     [R.  8.] 

The  articles  for  the  government  of  the  navy  were  formulated  by  the  Act  of  July  ]7, 
1862,  ch.  204,  12  Stat.  L.  600.  They  have  been  amended  and  added  to  from  time  to 
time. 


The  constitutional  authority  of  Con- 
gress ''to  make  rules  for  the  government 
and  regulation  of  the  land  and  naval 
forces  "  includes  the  power  to  provide  for 
trial  and  punishment  by  military  courts 
without  a  jury.  In  re  Bogart,  (1873)  2 
Sawy.  (U.  S.)  396. 

The  words  **  when  in  actual  service  in 
time  of  war  or  public  danger,"  in  the 
fifth  article  of  amendment  of  the  Consti- 
tution of  the  United  States,  refer  only  to 
the  militia,  and  not  to  the  army  or  navy 
of  the  United  States.  Johnson  v.  Sayre, 
(1895)  158  U.  S.  109,  15  S.  Ct.  773,  39 
U.  S.  (L.  ed.)  914;  In  re  Bogart,  (1873) 
2  Sawy.   (U.  S.)   396. 

It  is  improper  for  civil  officers  to  arrest 
a  naval  officer  in  order  to  his  trial  before 
court-martial  while  adequate  power  re- 
sides in  the  Secretary  of  the  Navy  to 
cause  his  arrest.  (1897)  21  Op.  Atty.- 
Gen.  504. 

Abolition  of  death  penalty. —  The  Act 
of  Jan,  15,  1897  (29  Stat.  L.  487), 
abolishing  the  death  penalty,  excepts 
ofTenses  specified  under  this  section. 
Motes  f.  U.  S.,  (1900)  178  U.  S.  458,  20 
S.  Ct.  993,  44  U.  S.   (L.  ed.)    1150. 

The  written  record  of  the  proceedings 
before  a  naval  court-martial  becomes  the 


record  of  an  adjudicated  case,  and  any 
limitation  of  the  right  to  an  exemplified 
copy  of  such  a  reconi,  when  properly  ap- 
plied for  by  any  person  having  an  interest 
in  it,  would  be  contrary  to  law.  The  Sec- 
retary of  the  Navy,  and  any  of  his  sub- 
ordinates, are  bound  in  law  to  testify  in 
regard  to  the  contents  of  such  a  record 
when  required  to  give  it  by  a  commission 
of  a  8tat«  court.  (1865)  11  Op.  Atty.- 
Gen.   137. 

Navy  regnlations  when  directly  approved 
by  Congress  have  the  absolute  force  of 
law  when  founded  on  the  President's  con- 
stitutional powers  as  commander-in-chief, 
Oi'  are  consistent  with  or  supplementary 
to  the  Acts  of  Congress  in  reference  to  the 
navy.  Smith  v.  Whitney,  (1886)  116 
U.  S.  167,  6  S.  Ct.  670,  29  U.  S.  (L.  ed.) 
601;   Ew  p.  Reed,    (1879)    100  U.  S.   13, 

25  U.  S.   (L.  ed.)   538. 

Who  are  in  the  naval  service  and  sub- 
ject to  court-martial. —  Rank,  title,  pay, 
and  retirement  are  the  indicia  of  military, 
not  civil,  office.  Though  chief  of  a  bureau 
in  the  navy  department,  the  paymaster- 
general  of  the  navy  is  a  person  in  the 
naval  service  and  subject  to  court-mar- 
tial jurisdiction.     Smith  v.  U»  8.,  (1891) 

26  Ct.  CI.  143. 
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A  paymaster's  clerk,  having  been  ap* 
pointed  in  accordance  with  the  navy  regu- 
lations, by  the  Secretary  of  the  Navy, 
with  the  approval  of  the  President,  is  a 
person  in  the  naval  service  and  subject  to 
court-martial  jurisdiction.  Johnson  v, 
Sayre,  (1895)  158  U.  S.  109,  15  S.  Ct. 
773,  39  U.  S.  (L..ed.)  914;  Ex  p.  Reed, 
(1879)  100  U.  S.  13,  25  U.  S.  (L.  ed.) 
638;  In  re  Bogart,  (1873)  2  Sawy.  (U.  S.) 
396;  In  re  Thomas,  (1869)  3  Am.  L.  Rev. 
779,  23  Fed.  Cas.  No.  13,888.  And  so  is  a 
paymaster.  Smith  r.  Whitney,  (1886)  116 
IT.  S.  167,  6  S.  Ct.  570,  29  U.  S.  (L.  ed.)  601. 

Clerks  of  naval  officers  (in  this  case, 
of  a  paymaster)  doing  duty  on  land  in 
time  of  peace,  appointed  from  civil  life 
for  periods  terminable  at  the  will  of  such 
offcers,  and  liable  to  return  to  civil  life 
whenever  such  employment  ceases,  are 
civilians,  and  not  subject  to  court-martia) 
jurisdiction.  Ex  p.  Van  Vranken,  (1891) 
47  Fed.  888. 

Acts  regulating  the  pay  and  emolu- 
ments of  *'  officers  "  of  the  navy  apply  to 
a   paymaster's   clerk.     Hendee    t\    U.    S., 

(1887)  22  Ct.  CI.  134. 

Civil  engineers  in  the  navy  are  subject 
to  the  jurisdiction  of  naval  courts-mar- 
tial as  being  persons  "  belonging  to  the 
navy."     (1876)    16  Op.  Atty.-Gen.  597. 

Students  at  the  naval  academy  consti- 
tute in  some  capacity  a  part  of  the  navy. 
See  R.  S.  sec.  1556,  and  Act  of  June  23, 
1874   (18  Stat.  L.  203).     Baker  <?.  U.  S., 

(1888)  23  Ct.  CI.  181,  affirmed  126  U.  S. 
646,  8  S.  Ct.  1022,  31  U.  S.   (L.  ed.)    824. 

The  marine  corps  is  part  of  the  military 
service,  primarily  belonging  to  the  navy, 
with  liability  to  be  ordered  to  service  m 
connection  with  the  army,  and  in  that 
case  under  the  command  of  army  officers. 
U.  S.  t?.  Dunn,  (1887)  120  U.  S.  249,  7 
S.  (^.  607,  30  U.  S.  (L.  ed.)  667;  (1890) 
19  Op.  Atty.^en.  616;  (1861)  10  Op. 
Atty.-Gen.  116,  129.  But,  except  in  the 
matter  of  discipline,  it  is  a  distinct  and 
independent  organization,  with  its  own 
rules  as  to  pay,  rations,  etc.    (see  R.  S. 


sees.  1696-1623).     Reid  v.  U.  S.,   (1883) 
18  Ct.  CI.  625. 

Seamen  employed  on  vessels  in  the  coast 
and  geodetic  survey  are  governed  by  these 
articles.     (1888)    19  Oy.  Atty.-Gen.  182. 

For  an  offense  committed  by  one  while 
in  the  naval  service,  the  jurisdiction  of 
the  naval  court-martial  may  be  exercised 
•after  the  connection  of  the  accused  with 
the  service  has  been  severed  and  he  has 
become  a  private  citizen.  In  re  Bogart, 
(1873)  2  Sawy.   (U.  S.)   396. 

A  court-martial  has  no  jurisdiction  over 
a  person  not  in  the  military  service,  and 
a  decision  of  such  a  tribunal,  in  a  case 
clearly  without  its  jurisdiction,  cannot 
protect  the  officer  who  executes  it.  The 
court  and  the  officer  are  all  trespassers. 
Wise  t\  Withers,  (1806)  3  C*rauch  331,  2 
U.  S.  (L.  ed.)  457.  See  Dynes  t*.  Hoover, 
(1857)  20  How.  65,  15  U.  S.  (L.  ed.)  838. 

Review  of  couits-martial  by  civil  courts. 
—  There  must  be  jurisdiction  in  the  court- 
martial  to  give  the  judgment  rendered  as 
well  as  to  hear  and  determine  the  cause. 
Ese  p.  Reed,  (1879)  100  U.  S.  13,  26  CJ.  S. 
(L.  ed.)  538;  Dynes  v.  Hoover,  (1867) 
20  How.  66,  15  U.  S.    (L.  ed.)   838. 

When  a  court-martial  has  jurisdiction 
of  the  person  accused  and  of  the  offense 
charged,  and  has  acted  within  the  scope 
of  its  lawful  powers,  its  decision  and  een- 
tence  cannot  be  reviewed  or  set  aside  by 
the  civil  courts  by  writ  of  habeas  corpus  or 
otherwise.  Johnson  v.  Sayre,  (1895)  158 
U.  S.169,  15  S.  Ct.  773,  39  U.S.  (L.ed.) 
914;  In  re  Grain,  (1897)  '84  Fed.  788;  In 
re  Bogart,   (1873)   2  Sawy.   (U.  S.)    396. 

A  writ  of  prohibitioi^  will  not  issue 
from  a  civil  court  to  a  court-martial  un- 
less it  clearly  appears  that  the  court  is 
about  to  exceed  its  jurisdiction.  Smith  t;. 
Whitney,  (1886)  110  U.  S.  167,  6  S.  Ct. 
570,  29  U.  S.  (L.  ed.)  601. 

Pleas  of  former  conviction  and  the  bar 
of  the  statute  of  limitations  are  matters  of 
defense  and  are  questions  for  the  determi- 
nation of  the  court-martial,  and  cannot  be 
reviewed  by  the  civil  courts,  in  re 
Bogart,   (1873)  2  Sawy.  (U.  S.)   396. 


Abticle  1.    [Commander's  duties  of  supervision  and  correction.]    The 

commanders  of  all  fleets,  squadrons,  naval  stations,  and  vessels  belonging 
to  the  Navy,  are  required  to  show  in  themselves  a  good  example  of  virtue, 
honor,  patriotism,  and  subordination;  to  be  vigilant  in  inspecting  the 
conduct  of  all  persons  who  are  placed  under  their  command;  to  guard 
against  and  suppress  all  dissolute  and  immoral  practices,  and  to  correct, 
according  to  the  laws  and  regulations  of  the  Navy,  all  .persons  who  are 
gu'dty  of  them;  and  any  such  commander  who  offends  against  this  article 
shall  be  punished  as  a  court-martial  may  direct.     [B.  S.  sec,  1624.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  600. 


Abt.  2,  [Divine  service.]  The  commanders  of  vessels  and  naval  sta- 
tions to  which  chaplains  are  attached  shall  cause  divine  service  to  be 
performed  on  Sunday,  whenever  the  weather  and  otLer  circumstances  allow 
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it  to  be  done ;  and  it  is  earnestly  recommended  to  all  officers,  seamen,  and 
others  in  the  naval  service  diligently  to  attend  at  every  performance  of  the 
worship  of  Almighty  God.     [B.  8.  sec.  1624.] 

Aot  of  July  17,  1862,  ch.  204,  12  Stat.  L.  600. 

Art.  3.  [Irreverent  behavior.] .  Any  irreverent  or  unbecoming 
behavior  during  divine  service  shall  be  punished  as  a  general  or  summary 
court-martial  may  direct.     [-B.  S.  sec.  1624.] 

Act  of  July  17,  1862,  cfa.  204,  12  Stat.  L.  600. 

Art.  4.  [Offenses  punishable  by  death.]  The  punishment  of  death,  or 
such  other  punishment  as  a  court-martial  may  adjudge,  may  be  inflicted  on 
any  person  in  the  naval  service  — 

First.  [Mutiny.]  Who  makes,  or  attempts  to  make,  or  unites  with  any 
mutiny  or  mutinous  assembly,  or,  being  witness  to  or  present  at  any 
mutiny,  does  not  do  his  utmost  to  suppress  it ;  or,  knowing  of  any  mutinous 
assembly  or  of  any  intended  mutiny,  does  not  immediately  communicate 
his  knowledge  to  his  superior  or  commanding  officer ; 

Second.  [Disobedience  of  orders.]  Or  disobeys  the  lawful  orders  of 
his  superior  officer ; 

Third.  [Striking  superior  officer.]  Or  strikes  or  assaults,  or  attempts 
or  threatens  to  strike  or  assault,  his  superior  officer  while  in  the  execution 
of  the  duties  of  his  office ; 

Fourth.  [Intercourse  with  an  enemy.]  Or  gives  any  intelligence  to,  or 
holds  or  entertains  any  intercourse  with,  an  enemy  or  rebel,  without  leave 
from  the  President,  the  Secretary  of  the  Navy,  the  commander-in-chief  of 
the  fleet,  the  commander  of  the  squadron,  or,  in  case  of  a  vessel  acting 
singly,  from  his  commanding  officer; 

Fifth.  [Messages  from  lui  enemy.]  Or  receives  any  message  or  letter 
from  an  enemy  or  rebel,  or,  being  aware  of  the  unlawful  reception  of  such 
message  or  letter,  fails  to  take  the  earliest  opportunity  to  inform  his 
superior  or  commanding  officer  thereof ; 

Sixth.  [Desertion  in  time  of  war.]  Or,  in  time  of  war;  deserts  or 
entices  others  to  desert; 

Seventh.  [Deserting  trust.]  Or,  in  time  of  war,  deserts  or  betrays  his 
trust,  or  entices  or  aids  others  to  desert  or  betray  their  trust; 

Eighth.    [Sleeping  on  watch.]    Or  sleeps  upon  his  watch ; 

Ninth.  [Leaving  station.]  Or  leaves  his  station  before  being  regularly 
relieved ; 

Tenth.  [Willful  stranding  or  injury  of  vesseL]  Or  intentionally  or 
willfully  suffers  any  vessel  of  the  Navy  to  be  stranded,  or  run  upon  rocks 
or  shoals,  or  improperly  hazarded ;  or  maliciously  or  willfully  injures  any 
vessel  of  the  Navy,  or  any  part  of  her  tackle,  armament,  or  equipment, 
whereby  the  safety  of  the  vessel  is  hazarded  or  the  lives  of  the  crew  exposed 
to  danger; 

Eleventh.    [Unlawful  destruction  of  public  property,]    Or  unlawfully 

sets  on  fire,  or  otherwise  unlawfully  destroys,  any  public  property  not  at 
the  time  in  possession  of  an  enemy,  pirate,  or  rebel ; 

Twelfth.  [Striking  flag  or  treacherously  jrielding.]  Or  strikes  or 
attempts  to  strike  the  flag  to  an  enemy  or  rebel,  without  proper  authority, 
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or,  w)ien  engaged  in  battle,  treacherously  yields  or  pusillanimously  cries 
for  quarters; 

Thirteenth.  [Cowardice  in  battle.]  Or,  in  time  of  battle,  displays  cow- 
ardice, negligence,  or  disaffection,  or  withdraws  from  or  keeps  out  of 
danger  to  which  he  should  expose  himself; 

Fourteenth.  [Deserting  duty  in  battle.]  Or,  in  time  of  battle,  deserts* 
his  duty  or  station,  or  entices  others  to  do  so; 

Fifteenth.  [Negleeting  orders  to  preiwre  for  battle.]  Or  does  not 
properly  observe  the  orders  of  his  commanding  officer,  and  use  his  utmost 
exertions  to  carry  them  into  execution,  when  ordered  to  prepare  for  or 
join  in,  or  when  actually  engaged  in,  battle,  or  while  in  sight  of  an 
enemy; 

Sixteenth.  [Neglecting  to  clear  for  action.]  Or,  being  in  command  of 
a  fleet,  squadron,  or  vessel  acting  singly,  neglects,  when  an  engagement  is 
probable,  or  when  an  armed  vessel  of  an  enemy  or  rebel  is  in  sight,  to 
prepare  and  clear  his  ship  or  ships  for  action ; 

Seventeenth.  [Neglecting  to  join  on  signal  for  battle.]  Or  does  not, 
upon  signal  for  battle,  use  his  utmost  exertions  to  join  in  battle ; 

Eighteenth.  [Failixig  to  encourage  the  men  to  fight.]  Or  fails  to 
encourage,  in  his  own  person,  his  inferior  officers  and  men  to  fight 
courageously ; 

Nineteenth.  [Failing  to  seek  encounter.]  Or  does  not  do  his  utmost 
to  overtake  and  capture  or  destroy  any  vessel  which  it  is  his  duty  to 
encounter ; 

Twentieth.  [Failing  to  afford  relief  in  battle.]  Or  does  not  afford  all 
practicable  relief  and  assistance  to  vessels  belonging  to  the  United  States 
or  their  allies  when  engaged  in  battle.     [B,  S.  sec.  1624.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  600*;  Act  of  April  23,  1800,  ch.  33,  2  Stat. 
L.  47. 

Art.  5.  [Spies.]  All  persons  who,  in  time  of  war,  or  of  rebellion 
against  the  supreme  authority  of  the  United  States,  come  or  are  found  in 
the  capacity  of  spies,  or  who  bring  or  deliver  any  seducing  letter  or  mes- 
sage from  an  enemy  or  rebel,  or  endeavor  to  corrupt  any  person  in  the 
Navy  to  betray  his  trust,  shall  suffer  death,  or  such  other  punishment  as 
a  court-martial  may  adjudge.     [R.  S.  sec.  1624.] 

Act  of  July  17,  18«2,  ch.  204,  12  Stat.  L.  602;  Act  of  Feb.  13,  1862,  ch.  26,  12  Sta\, 
L.  340;  Act  of  March  3,  1863,  ch.  75,  12  Stat.  L.  737. 

Punishment  nnder  article  5.— For  an  tentiary  of  the  District  of  Columbia,  ar. 
offense  under  this  article  the  prisoner  mav  hard  labor  for  a  term  of  years.'  Toombs's 
be  sentenced  to  imprisonment  in  the  peni-      Case,   (1861)    10  Op.  Atty.-Gen.  168. 

Art.  6.  [Murder.]  If  any  person  belonging  to  any  public  vessel  ot 
the  United  States  commits  the  crime  of  murder  without  the  territorial 
jurisdiction  thereof,  he  may  be  tried  by  court-martial  and  punished  with 
death.     [R.  8.  sec.  1624.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  602. 

Akt.  7.  [Imprisonment  in  penitentiary.]  A  naval  court-martial  may 
adjudge  the  punishment  of  imprisonment  for  life,  or  for  a  stated  term,  at 
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hard  labor,  in  any  case  where  it  is  authorized  to  adjudge  the  punishment 
of  death;  and  such  sentences  of  imprisonment  and  hard  labor  may  be 
carried  into  execution  in  any  prison  or  penitentiary  under  the  control  of 
the  United  States,  or  which  the  United  States  may  be  allowed,  by  the 
legislature  of  any  State,  to  use;  and  persons  so  imprisoned  in  the  prison 
or  penitentiary  of  any  State  or  Territory  shall  be  subject,  in  all  respects, 
to  the  same  discipline  and  treatment  as  convicts  sentenced  by  the  courts 
of  the  State  or  Territory  in  which  the  same  may  be  situated.  [B.  8.  sec. 
1624,] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  602. 

Tlie  authority  to  sentence   to  confine-  tiary,  in  the  District  of  Columbia,  to  be 

ment  in  a  public  penitentiary  is  confined  deprived   of  his   pay,   and   to   be   marked 

to  crimes   punishable  with   death,  Ex  p.  with   the  letter  D  on   his  ri^rht   hip,  for 

Van  Vranken,  (1891)  47  Fed.  888;  though  striking,    diaobeyinj?.    and    treating    with 

the  Attorney-General,  J.  S.  Black   (Crow-  contempt      his      superior      ofi  cer.        See 

ell's  Case,    (1857)    9  Op.   Atty.-Gen.   SO),  Toombs's  case,    (1861)    10  Op.  Atty.-Gen. 

said    that   there   was   nothing   illegal    in  lo8;    Lendeneg'a    Case,     (1868)     12    Op. 

sentencing  a  seaman  to  three  years'  con-  Atty.-Gen.  510. 
finementy  at  hard  .labor,  in  the  peniten- 

Art.  8.  [Oifenses  punishable  at  discretion  of  court-martial.]  Such 
punishment  as  a  court-martial  may  adjudge  may  be  inflicted  on  any  person 
in  the  Navy  — 

First.  [Profanity,  falsehood,  &c.]  Who  is  guilty  of  profane  swearinpr, 
falsehood,  drunkenness,  gambling,  fraud,  theft,  or  any  other  scandalous 
conduct  tending  to  the  destruction  of  good  morals; 

Second.  [Cruelty.]  Or  is  guilty  of  cruelty  toward,  or  oppression  or 
maltreatment  of,  any  person  subject  to  his  orders; 

Third.  [Quarreling.]  Or  quarrels  with,  strikes,  or  assaults,  or  uses 
provoking  or  reproachful  words,  gestures,  or  menaces  toward,  any  person 
in  the  Navy ; 

Fourth.  [Fomenting  quarrels.]  Or  endeavors  to  foment  quarrels 
between  other  persons  in  the  Navy; 

Fifth.  [Duels.]  Or  sends  or  accepts  a  challenge  to  fight  a  duel  or  acts 
as  a  second  in  a  duel; 

Sixth.  [Contempt  of  superior  oflQcer.]  Or  treats  his  superior  officer 
with  contempt,  or  is  disrespectful  to  him  in  language  or  deportment,  while 
in  the  execution  of  his  office ; 

Seventh.  [Combinations  against  superior  officer.]  Or  joins  in  or  abet^ 
my  combination  to  weaken  the  lawful  authority  of,  or  lessen  the  respect 
iiie  to,  his  commanding  officer; 

Eip-htli.     [Mutinous  words.]    Or  utters  any  seditious  or  mutinous  words ; 

Ninth.  [Neglect  of  orders.]  Or  is  negligent  or  careless  in  obeying 
orders,  or  culpably  inefficient  in  the  performance  of  duty. 

Tenth.  [Preventing  destruction  of  public  property.]  Or  does  not  use 
his  best  exertions  to  prevent  the  unlawful  destruction  of  public  property  by 
others ; 

Eleventh.  [Negligent  stranding.]  Or,  through  inattention  or  negli- 
gence, suffers  any  vessel  of  the  Navy  to  be  stranded,  or  run  upon  a  rock 
or  shoal,  or  hazarded ; 

Twelfth.  [Negligence  in  convoy  service.]  Or,  when  attached  to  am 
vessel  appointed  as  convoy  to  any  merchant  or  other  vessels,  fails  diligently 
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to  perform  his  duty,  or  demands  or  exacts  any  compensation  for  his  serv- 
ices, or  maltreats  the  officers  or  crews  of  such  merchant  or  other  vessels ; 

Thirteenth.  [Receiving  articles  for  freight.]  Or  takes,  receives,  or. 
permits  to  be  received,  on  board  the  vessel  to  which  he  is  attached,  any 
goods  or  merchandise,  for  freight,  sale,  or  traffic,  except  gold,  silver,  or 
jewels,  for  freight  or  safe-keeping;  or  demands  or  receives  any  compen- 
sation for  the  receipt  or  transportation  of  any  other  article  than  gold, 
silver,  or  jewels,  without  authority  from  the  President  or  Secretary  of  the 
Navy; 

Fourteenth.  [False  muster.]  Or  knowingly  makes  or  signs,  or  aids, 
abets,  directs,  or  procures  the  making  or  signing  of,  any  false  muster; 

Fifteenth.  [Waste  of  public  property^  &c.]  Or  wastes  any  ammuni- 
tion, provisions,  or  other  public  property,  or,  having  power  to  prevent  it, 
knowingly  permits  such  waste ; 

Sixteenth.  [Plundering  on  shore.]  Or,  when  on  shore,  plunders, 
abuses,  or  maltreats  any  inhabitant,  or  injures  his  property  in  any  way; 

Seventeenth.  [Refusing  to  apprehend  offenders.]  Or  refuses,  or  fails 
to  use,  his  utmost  exertions  to  detect,  apprehend,  and  bring  to  punishment 
all  offenders,  or  to  aid  all  persons  appointed  for  that  purpose; 

Eighteenth.  [Refusing  to  receive  prisoners.]  Or,  when  rated  or  acting 
as  master-at-arms,  refuses  to  receive  such  prisoners  as  may  be  committed 
to  his  charge,  or,  having  received  them,  suffers  them  to  escape,  or  dis- 
misses them  without  orders  from  the  proper  authority; 

Nineteenth.  [Absence  from  duty  without  leave.]  Or  is  absent  from 
his  station  or  duty  without  leave,  or  after  his  leave  has  expired ; 

Twentieth.  [Violating  general  orders  or  regulations.]  Or  violates  or 
refuses  obedience  to  any  lawful  general  order  or  regulation  issued  by  the 
Secretary  of  the  Navy; 

Twenty-first.  [Desertion  in  time  of  peace.]  Or,  in  time  of  peace, 
deserts  or  attempts  to  desert,  or  aids  and  entices  others  to  desert; 

Twenty-second.  [Harboring  deserters.].  Or  receives  or  entertains  any 
deserter  from  any  other  vessel  of  the  Navy,  knowing  him  to  be  such,  and 
does  not,  with  all  convenient  speed,  give  notice  of  such  deserter  to  the 
commander  of  the  vessel  to  which  he  belongs,  or  to  the  commander-in-chief, 
or  to  the  commander  of  the  squadron.     [R.  8,  sec.  1624,] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  602;  Act  of  April  23,  1800,  ch.  33,  2  Stat. 
L.  47. 


Inclusion  of  fine  and  imprisonment  in 
article  14  does  not  by  implication  operate 
as  a  limitation  on  the  punishment  in  this 
article,  and  the  court  may  impose  a  Ben- 
tence  of  forfeiture  of  pay  and  imprison- 
ment. Williams  v.  U.  S.,  (1889)  24  Ct. 
CI.  306. 

When  the  punishment  is  left  to  the  dis- 
cretion of  the  court-martial,  the  punish- 
ment of  dismission  from  tlie  squadron 
must  be  considered  legitimate.  (1829)  2 
Op.  Atty.-Gen.  297. 

A  court-martial  may  render  a  partial 
verdict,  as  when  there  is  an  acquittal  on 
one  count  and  a  verdict  of  guilty  on  an- 
other, or  when  the. charge  is  of  a  higher 
degree,  including  one  of  a  lesser;  where 
one  is  charged  with  desertion  he  may  be 


found  guilty  of  attempting  to  desert. 
Dynes  t\  Hoover,  (1857)  20  How.  66,  15 
U.  S.    (L.  ed.)    838. 

When  the  sentence  declares  a  forfeiture 
of  pay  and  allowances  except  certain  spe- 
cially named  amounts,  if  the  amount  for- 
feited is  not  stated  on  the  face  of  the 
sentence,  but  is  capable  of  being  exactly 
ascertained,  the  sentence  is  not  void  for 
uncertainty.  Williams  f?.  U.  S.,  (188J»  24 
Ct.  CI.  300. 

For  desertion,  the  court  may  adjudge 
forfeiture  of  bounty  in  addition  to  other 
penalties.  Engagement  at  Manila  Bay, 
(1901)    36  Ct.  Cl.  206. 

Sufficiency  of  charge  for  false  swearing. 
—  In  Kx  p.  Dickey,  (D.  C  Me.  1913)  204 
V(m1.  322,  the  petitioner  soiiglit  a  writ  of 
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habeas  corpiu  to  review  the  validity  of  his 
.  imprisonment  under  a  judgment  of  a  naval 
court-martial  on  a  charge  of  "  scandalous 
conduct  tending  to  the  destruction  of  good 
morals."  The  writ  was  denied.  The  court 
said :  "  The  petition  of  William  W.  Dickey 
shows  that  on  the  2d  day  of  October,  1912, 
he  was  an  enlisted  man  in  the  United 
States  navy,  occupying  the  position  of 
chief  commissary  steward  on  board  the 
United  States  battleship  Kansas;  that  he 
continued  to  be  in  such  service  of  the 
United  States  up  to  December  2,  1912, 
when  a  court-martial  was  held  on  board 
the  United  States  ship  Louisiana;  that  he 
was  tried  before  such  court-martial  for 
scandalous  conduct  tending  to  the  destruc- 
tion of  good  morals ;  that  the  specification 
under  this  charge  set  out  at  length  a  state- 
ment sworn  to  by  the  petitioner  on  the 
13th  day  of  November,  1912,  before  Com- 
mander Frederick  B.  Bassett,  Jr.,  acting 
as  commanding  officer  of  the  United 
States  ship  Utah,  in  which  statement  the 
petitioner  swore  that  he  had  at  several 
times,  detailed  therein,  practiced  frauds 
on  the  United  States  in  conjunction  with 
representatives  of  certain  government  con- 
tractors named  therein,  from  whom  sup- 
plies for  the  navy  were  purchased,  and 
that  such  frauds  had  netted  him  money, 
amounting  to  about  $2,000  in  certain  cases 
named  in  said  sw^orn  statement;  that 
thereafterwards,  on  November  19,  1912, 
while  a  witness  under  oath  before  a  duly 
constituted  court  of  inquiry,  the  petitioner 
gave  certain  testimony,  set  out  in  the 
specification,  in  which  he  denied  the  truth 
of  his  previous  statement,  and  testified 
that  he  had  never  at  any  time  received 
any  money  from  contractors,  and  that  his 
former  statement  was  untrue.  The  specifi- 
cation then  concludes:  *And  that  the  said 
William  W.  Dickey,  chief  conunissary 
steward  United  States  navy,  did  by  sub- 
mitting the  said  written  statement  or  con- 
fession, and  by  testifying  as  above  shown, 
make  statements  inconsistent  the  one  with 
the  other,  and  one  of  which  must  have 
be^n,  and  was,  known  by  him  to  be  false 


and  misleading,  and  intended  to  deceive 
and  defeat  the  ends  of  justice.*  Upon  this 
charge  and  specification  the  oourtrmartiat 
found  the  petitioner  guilty,  and  sentenced 
him  to  five  years  at  hard  labor,  depriva- 
tion of  his  pay  for  that  time,  and  dis- 
honorable discharge  at  the  end  of  the  live 
years,  the  same  beins  under  the  provisions 
of  article  1797  of  the  Navy  Regulations, 
as  changed  by  order  of  the  Secretary  of 
the  Navy,  November  9,  1911.  .  .  .  Upon 
examination  of  the  charge  on  which  the 
petitioner  was  tried,  it  will  be  found  that 
it  did  not  attempt  to  charge  the  petitioner 
in  the  court-martial  with  *  perjury,'  which 
offense  is  defined  imder  article  14  of  the 
articles  for  the  government  of  the  navy  as 
a  distinct  offense,  namely,  the  making  of 
an  oath  to  any  fact  or  writing,  knowing 
such  oath  to  be  false,  for  the  purpose  of 
obtaining,  or  aiding  others  to  obtain,  the 
approval  or  allowance  of  any  claim  against 
the  United  States,  or  officer  thereof.  It  is 
clear  that  the  pleadings  upon  which  the 
accused  was  tried  in  the  court-martial  al- 
leged a  lesser  offense  than  '  perjury.'  The 
offense  set  up  was  'scandalous  conduct 
tending  to  the  destruction  of  good  morals.' 
Under  this  charge  the  specification  made 
a  substantial  charge  of  false  swearing, 
although  it  did  not  set  forth  the  charge 
with  the  clearness  and  deftniteness  re- 
quired in  a  civil  court.  This  general 
charge  is  well  known  in  courts-martial, 
and  authorized  by  article  8  of  the  articles 
for  the  government  of  the  navy." 

Desertion  by  minor. —  The  civil  courts 
should  not  interfere  by  habeas  corpus  to 
discharge  a  minor  under  eighteen  years 
of  age  who  has  been  enlisted  in  either  the 
military  or  naval  service  without  the  con- 
sent of  his  parents  or  guardian,  if  at  the 
time  of  the  presentation  of  the  petition 
for  the  writ  the  minor  is  under  arrest  and 
held  for  trial  by  court-martial  on  a  charge 
of  desertion  or  fraudulent  enlistment  or 
other  charge  cognizable  by  a  military  or 
naval  court.  U.  S.  r.  Reaves,  (1903)  126 
Fed.  127;  Dillingham  v,  Booker,  (1908) 
163  Fed.  696,  16  Ann.  Gas.  127. 


Art.  9.  [Offloen  absent  without  leave  may  be  reduced.]  Any  ojfficer 
who  absents  himself  from  his  command  without  leave,  may,  by  the  sen- 
tence of  a  court-martial,  be  reduced  to  the  rating  of  an  ordinary  seaman. 
[R.  S.  sec.  1624.] 

Act  of  May  16,  1864,  eh.  86,  13  Stat.  L.  75. 


Art.  10.  [Desertion  by  resignation.]  Any  commissioned  officer  of  the 
Navy  or  Marine  Corps  who,  having  tendered  his  resignation,  quits  his  post 
or  proper  duties  without  leave,  and  with  intent  to  remain  permanently 
absent  therefrom,  prior  to  due  notice  of  the  acceptance  of  such  resignation, 
shall  be  deemed  and  punished  as  a  deserter.     [R.  S.  sec.  16M.] 

Act  of  Aug.  5,  1861,  eh.  54,  12  Slat.  L.  316. 
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Abt.  11.  [Dealing  in  supplies  on  private  aecoont.]  No  person  in  the 
naval  service  shall  procure  stores  or  other  articles  or  supplies  for,  and 
dispose  thereof  to,  the  officers  or  enlisted  men  on  vessel^  of  the  Navy,  or 
at  navy-yards  or  naval  stations,  for  his  own  account  or  benefit.  [B.  S. 
sec.  1624.] 

Act  of  Aug.  26,  1842,  ch.  206,  5  Stat.  L.  635. 

Abt.  12.  [Importing  dutiable  goods  in  public  vessels.]  No  person  con- 
nected with  the  Navy  shall,  under  any  pretense,  import  in  a  public  vessel 
any  article  which  is  liable  to  the  payment  of  duty.     [R.  S,  sec,  1624,] 

Act  of  July  30,  1846,  eh.  74,  9,  Stat.  L.  44. 

Art.  13.  [Distilled  spirits  only  as  medical  stores.]  Distilled  spirits 
shall  be  admitted  on  board  of  vessels  of  war  only  upon  the  order  and  under 
the  control  of  the  medical  officers  of  such  vessels,  and  to  be  used  only  for 
medical  purposes.    [B.  8,  sec,  1624,] 

Act  q{  July  14,  1862,  ch.  164,  12  Stat.  L.  565. 

Art.  14.  [Certain  crimes  of  fraud  against  the  United  States.]  Fine 
and  imprisonment,  or  such  other  punishment  as  a  court-martial  may 
adjudge,  shall  be  inflicted  upon  any  person  in  the  naval  service  of  the 
United  States  — 

[Presenting  false  claims.]    Who  presents  or  causes  to  be  presented  t 
any  person  in  the  civil,  military,  or  naval  service  thereof,  for  approval  o- 
payment,  any  claim  against  the  United  States  or  any  officer  thereof,  know 
ing  such  claim  to  be  false  or  fraudulent ;  or 

[Agreement  to  obtain  payment  of  false  claim.]  Who  enters  into  any 
agreement  or  conspiracy  to  defraud  the  United  States  by  obtaining,  or 
aiding  others  to  obtain,  the  allowance  or  payment  of  any  false  or  fraud- 
ulent claim;  or 

[False  papers.]  Who,  for  the  purpose  of  obtaining,  or  aiding  others  to 
obtain,  the  approval,  allowance,  or  payment  of  any  claim  against  the  United 
States  or  against  any  officer  thereof,  makes  or  uses,  or  procures  or  advises 
the  making  or  use  of,  any  writing,  or  other  paper,  knowing  the  same  to 
contain  any  false  or  fraudulent  statement;  or 

[Perjury.]  Who,  for  the  purpose  of  obtaining,  or  aiding  others  to 
obtain,  the  approval,  allowance,  or  payment  of  any  claim  against  the  United 
States  or  any  officer  thereof,  makes,  or  procures  or.  advises  the  making  of, 
any  oath  to  any  fact  or  to  any  writing  or  other  paper,  knowing  such  oath 
to  be  false;  or 

[Forgery.]  Who,  for  the  purpose  of  obtaining,  or  aiding  others  to 
obtain,  the  approval,  allowance,  or  payment  of  any  claim  against  the  United 
States  or  any  officer  thereof,  forges  or  counterfeits,  or  procures  or  advises 
the  forging  or  counterfeiting  of,  any  signature  upon  any  writing  or  other 
paper,  or  uses,  or  procures  or  advises  the  use  of,  any  such  signature,  know- 
ing the  same  to  be  forged  or  counterfeited ;  or 

[Delivering  lees  property  than  receipt  calls  for.]  Who,  having  charge, 
possession,  custody,  or  control  of  any  money  or  other  property  of  the  United 
States,  furnished  or  intended  for  the  naval  service  thereof,  knowingly 
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delivers,  or  causes  to  be  delivered,  to  any  person  having  authority  to  receive 
the  same,  any  amount  thereof  less  than  that  for  which  he  receives  a  certifi- 
cate or  receipt;  or 

[Giving  receipts  without  knowing  truth  of.]  Who,  being  authorized 
to  make  or  deliver  any  paper  certifying  the  receipt  of  any  money  or  other 
property  of  the  United  States,  furnished  or  intended  for  the  naval  service 
thereof,  makes,  or  delivers  to  any  person,  such  writing,  without  having  full 
knowledge  of  the  truth  of  the  statements  therein  contained,  and  with  intent 
to  defraud  the  United  States;  or 

[Stealing,  wrongfully  selling,  &c.]  Who  steals,  embezzles,  knowingly 
and  willfully  misappropriates,  applies  to  his  own  use  or  benefit,  or  wrong- 
fully and  knowingly  sells  or  disposes  of  any  ordnance,  arms,  equipments, 
ammunition,  clothing,  subsistence  stores,  money  or  other  property  of  the 
United  States,  furnished  or  intended  for  the  military  or  naval  service 
thereof;  or 

[Buying  public  military  property.]  Who  knowingly  purchases,  or 
receives  in  pledge  for  any  obligation  or  indebtedness,  from  any  other  person 
who  is  a  part  of  or  employed  in  said  service,  any  ordnance,  arms,  equip- 
ments, ammunition,  clothing,  subsistence  stores,  or  other  property  of  the 
United  States,  such  other  person  not  having  lawful  right  to  sell  or  pledge 
the  same;  or 

[Other  fraud.]  Who  executes,  attempts,  or.  countenances  any  other 
fraud  against  the  United  States. 

[Liability  after  leaving  service.]  And  if  any  person,  being  guilty  of 
any  of  the  offenses  described  in  this  article  while  in  the  naval  service, 
receives  his  discharge,  or  is  dismissed  from  the  service,  he  shall  continue 
to  be  liable  to  be  arrested  and  held  for  trial  and  sentence  by  a  court-martial, 
in  the  same  maimer  and  to  the  same  extent  as  if  he  had  not  received  such 
discharge  nor  been  dismissed.      [R,  S.  sec.  1624.] 

Act  of  March  2,  1863,  ch.  67,  12  Stat.  L.  696,  697;  Act  of  July  17,  1862,  ch.  204,  12 
Stat.  L.  602. 


Confinement  in  penitentiary. —  One  con- 
victed of  an  offense  made  punishable  by 
this  article  cannot  be  sentenced  to  con- 
finement in  a  public  penitentiary;  the 
provisions  of  article  7  only  apply  to  cases 
in  which  the  court  has  the  authority  to 
impose  a  sentence  of  death.  Ex  p.  Yah 
Vranken,    (1891)    47  Fed.  888. 

Embezzlement. —  The  wilful  use  of  gov- 
ernment funds  by  a  pay  officer  of  the 
navy  for  the  purpose  of  cashing  a  certifi- 
cate of  deposit  as  an  accommodation  to  a 
personal  friend  constitutes  embezzlement 
under  this  article.  (1912)  29  Op.  Atty.- 
Gen.  563.  So  also  the  wilful  withdrawing 
of  public  funds  by  a  pay  officer  of  the  navy 

Abt.  15.  The  commanding  officer  of  every  vessel  in  the  Navy  entitled  to  or  claiming 
an  award  of  prize-money  shall,  as  soon  as  it  may  be  practicable  after  the  capture, 
transmit  to  the  Navy  Department  a  complete  list  of  the  officers  and  men  of  his  vessel 
entitled  to  share,  stating  therein  the  quality  of  each  person  rating;  and  every  com- 
manding officer  who  offends  against  this  article  shall  be  punished  as  a  court-martial 
may  direct.    [R.  8.  sec.  1624.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  607. 

This  article  was  superseded  by  section  13  of  an  Act  of  March  3,  1899,  ch.  413,  30 
Stat.  L.  1007,  entitled  "An  Act  to  reorganize  and  increase  the  efficiency  of  the  per 


for  his  personal  use  while  absent  from  his 
station  of  duty,  even  though  there  be  no 
intention  on  his  part  to  defraud  the 
United  States,  ieind  the  funds  withdrawn 
are  subsequently  replaced,  is  a  violation 
of  this  article.  (1912)  29  Op.  Atty.-Gcn. 
563.  Similarly,  the  overpa\Tnent  by  a 
pay  officer  of  the  navy  to  himself  from 
public  funds,  where  the  officer  is  guilty 
of  such  negligence  or  indifference  as  to 
indicate  a  wilful  disregard  of  the  duties 
imposed  upon  him  by  law  with  respect 
to  safe-keeping  of  the  moneys  in  his 
charge,  is  in  violation  of  this  article. 
(1912)   29  Op.  Atty.-Gen.  663. 
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sonnel  ot  the  Nnvy  and  Marine  Corps  of  the  United  States,*'  which  expressly  repealed 
all  provisions  of  law  authorizing  the  distribution  or  payment  of  prize-money  or 
bounties. 

Abt.  16.  [Removing  property  from  a  prize.]  No  person  in  the  Navy 
shall  take  out  of  a  prize,  or  vessel  seized  as  a  prize,  any  money,  plate,  goods, 
or  any  part  of  her  equipment,  nnless  it  be  for  the  better  preservation 
thereof,  or  unless  such  articles  are  absolutely  needed  for  the  use  of  any 
of  the  vessels  or  armed  forces  of  the  United  States,  before  the  same  are 
adjudged  lawful  prize  by  a  competent  court ;  but  the  whole,  without  fraud, 
concealment,  or  embezzlement,  shall  be  brought  in,  in  order  that  judgment 
may  be  passed  thereon;  and  every  person  who  offends  against  this  article 
shall  be  punished  as  a  court-martial  may  direct.     [22.  S,  sec.  1624.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  007. 

Allowing  officer  to  go  home  in  command  command  of  a  prize,  is  a  matter  depend- 

of  prize. —  Whether  the  necessities  of  the  ing  on  his  discretion,   provided  he  exer- 

public  service  will  allow  the  commander,  cises    reasonable    discretion    and    acts    in 

IB  a  time  of  war,  upon  a  remote  stacion,  good  faith.    Jecker  v.  Montgomery,  (1855) 

to  spare  one  of  his  officers  to  go  home  in  18  How.  110,  15  U.  S.   (L.  ed.)   311. 

Abt.  17.  [Maltreating  persons  taken  on  a  prize.]  If  any  person  in 
the  Navy  strips  off  the  clothes  of,  or  pillages,  or  in  any  manner  maltreats, 
any  person  taken  on  board  a  prize,  he  shall  suffer  such  punishment  as  a 
court-martial  may  adjudge.      [R.  S.  sec.  1624.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  007. 

Recorery  of  damages. —  As  well  as  the  that  there  was  no  mutual  recrimination 

punishment   here   prescribed,   the   persons  to    provoke    the   improper    conduct.      The 

suffering  indignities  at  the  hands  of  the  Schooner  Lively,   (1812)    1  Gall.    (U.  S.) 

captors    may    recover    damages,    provided  315. 

Abt.  18.  [Beturning  fugitives  from  service.]  If  any  officer  or  person 
in  the  naval  service  employs  any  of  the  forces  under  his  command  for  the 
purpose  of  returning  any  fugitive  from  service  or  labor,  he  shall  be 
dismissed  from  the  service.      [R.  S.  sec.  1624.] 

Act  of  March  13,  1862,  ch.  40,  12  Stat.  L.  354. 

Art.  19.  [Enlisting  deserters,  minors,  &c.]  Any  officer  who  know- 
ingly enlists  into  the  naval  service  any  person  who  has  deserted  in  time  of 
war  from  the  naval  or  military  service  of  the  United  States,  or  any  insane 
or  intoxicated  person,  or  any  minor  between  the  ages  of  fourteen  and 
eighteen  years,  without  the  consent  of  his  parents  or  guardian,  or  any 
minor  under  the  age  of  fourteen  years,  shall  be  punished  as  a  court-martial 
may  direct.     [R.  S.  sec.  1624.    37  Stai.  L.  356.] 

This  article  was  amended  to  read  as  ahove  by  the  latter  part  of  section  2  of  the 
Act  of  Aug.  22,  1912,  ch.  336.  The  original  provision  was  as  follows:  "Art.  19. 
Any  officer  who  knowingly  enlists  into  the  naval  service  any  deserter  from  the 
naval  or  military  service  of  the  United  States,  or  any  insane  or  intoxicated  person, 
or  any  minor  between  the  ages  of  fifteen  and  eighteen  years,  without  the  consent  of 
his  parents  or  guardian,  or  any  minor  under  the  age  of  fifteen  years,  shall  be  punished 
as  a  court-martial  may  direct."  [R.  *S\  sec.  16^ 'i.]  Act  of  March  3,  180.5,  cl\.  79,  13 
Stat.  L.  490;  amended  by  the  Act  of  ^lay  12,  1879,  ch.  5,  21  Stat.  L.  3.  The  minimum 
age  of  enlistment  was  formerly  t<;ixteen,  and  the  punishment  was  dishonorable  dismissal 
from  the  service  of  the  United  States. 
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Enlistment  of  minors. —  A  minor  who 
at  the  age  of  nineteen,  with  the  consent 
of  his  father,  enlisted  in  the  navy,  has  no 
right  to  demand  his  discharge  on  coming 
of  age,  under  the  rule  which  applies  to 
ordinary  civil  contracts.  (1896)  21  Op. 
Atty.-Oen.  327. 

This  article,  and  sections  1418  and  1419, 
R.  S.,  show  that  the  consent  of  his  parent 
or  guardian  is  not  essential  to  the  valid 


enlistment  of  a  minor  over  the  age  of 
eighteen  years.  In  re  Norton,  (1899)  98 
Fed.  606. 

By  the  express  provision  of  section  1621, 
R.  S.,  the  marine  corps  is  a  part  of  the 
naval  service,  and  the  enlistment  of  minors 
over  the  age  of  eighteen  is  valid  without 
the  consent  of  parents  or  guardians.  In  re 
Doyle,  (1883)   18  Fed.  369. 


Art.  20.  [Duties  of  commanding  ofBcen.]  Every  commanding  officer 
of  a  vessel  in  the  Navy  shall  obey  the  following  rules : 

First.  [Men  received  on  board.]  Whenever  a  man  enters  on  board, 
the  commanding  officer  shall  cause  an  accurate  entry  to  be  made  in  the 
ship 's  books,  showing  his  name,  the  date,  place,  and  term  of  his  enlistment, 
the  place  or  vessel  from  which  he  was  received  on  board,  Ijis  rating,  his 
descriptive  list,  his  age,  place  of  birth,  and  citizenship,  with  such  remarks 
as  may  be  necessary. 

Second.  [List  of  officers,  men,  and  passengers.]  He  shall,  before  sail- 
ing, transmit  to  the  Secretary  of  the  Navy  a  complete  list  of  the  rated  men 
under  his  command,  showing  the  particulars  set  forth  in  rule  one,  and  a  list 
of  officers  and  passengers,  showing  the  date  of  their  entering.  And  he  shall 
cause  similar  lists  to  be  made  out  on  the  first  day  of  every  third  month  and 
transmitted  to  the  Secretary  of  the  Navy  as  opportunities  occur,  accounting 
therein  for  any  casualty  which  may  have  happened  since  the  last  list. 

Third.  [Deaths  and  desertions.]  He  shall  cause  to  be  accurately  min- 
uted on  the  ship 's  books  the  names  of  any  persons  dying  or  deserting,  and 
the  times  at  which  such  death  or  desertion  occurs. 

Fourth.  [Property  of  deceased  persons.]  In  case  of  the  death  of  any 
officer,  man,  or  passenger  on  said  vessel,  he  shall  take  care  that  the  pay- 
master secures  all  the  property  of  the  deceased,  for  the  benefit  of  his  legal 
representatives. 

Fifth.  [Accounts  of  men  received.]  He  shall  not  receive  on  board 
any  man  transferred  from  any  other  vessel  or  station  to  him,  unless  such 
man  is  furnished  with  an  account,  signed  by  the  captain  and  paymaster 
of  the  vessel  or  station  from  which  he  came,  specifying  the  date  of  his 
entry  on  said  vessel  or  at  said  station,  the  period  and  term  of  his  service, 
the  sums  paid  him,  the  balance  due  him,  the  quality  inVhich  he  was  rated, 
and  his  descriptive  list. 

Sixth.  [Accounts  of  men  sent  from  the  ship.]  He  shall,  whenever 
officers  or  men  are  sent  from  his  ship,  for  whatever  cause,  take  care  that 
each  man  is  furnished  with  a  complete  statement  of  his  account,  specif3dng 
the  date  of  his  enlistment,  the  period  and  term  of  his  service,  and  his 
descriptive  list.  Said  account  shall  be  signed  by  the  commanding  officer 
and  paymaster. 

Seventh.  [Inspection  of  provisions.]  He  shall  cause  frequent  inspec- 
tions to  be  made  into  the  condition  of  the  provisions  on  his  ship,  and  use 
every  precaution  for  their  preservation. 

Eighth.  [Health  of  the  crew.]  He  shall  frequently  consult  with  the 
surgeon  in  regard  to  the  sanitary  condition  of  his  crew,  and  shall  use  all 
proper  means  to  preserve  their  health.  And  he  shall  cause  a  convenient 
place  to  be  set  apart  for  sick  or  disabled  men,  to  which  he  shall  have  them 
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removed,  with  their  hammocks  and  bedding,  when  the  surgeon  so  advises, 
and  shall  direct  that  some  of  the  crew  attend  them  and  keep  the  place  clean. 

Ninth.  [Attendance  at  final  payment  of  crew.]  He  shall  attend  in 
person,  or  appoint  a  proper  officer  to  attend,  when  his  crew  is  finally  paid 
off,  to  see  that  justice  is  done  to  the  men  and  to  the  United  States  in  the 
settlement  of  the  accounts. 

Tenth.  [Articles  for  the  govenmiMit  of  the  Navy.]  He  shall  cause  the 
articles  for  the  government  of  the  Navy  to  be  hung  up  in  some  public  part 
of  the  ship  and  read  once  a  month  to  his  ship's  company. 

[PunishJinent  for  offending  against  this  article*]  Every  commanding 
officer  who  offends  against  the  provisions  of  this  article  shall  be  punished 
as  a  court-martial  may  direct.      [R.  8.  sec.  1624.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  609. 

Art.  21.  [Authority  of  officers  after  loss  of  vessel.]  When  the  crew 
of  any  vessel  of  the  United  States  are  separated  from  their  vessel  by  means 
of  her  wreck,  loss,  or  destruction,  all  the  command  and  authority  given  to 
the  officers  of  such  vessel  shall  remain  in  full  force  until  such  ship's  com- 
pany shall  be  regularly  discharged  from  or  ordered  again  into  service,  or 
until  a  court-martial  or  court  of  inquiry  shall  be  held  to  inquire  into  the 
loss  of  said  vessel.  And  if  any  officer  or  man,  after  such  wreck,  loss,  or 
destruction,  acts  contrary  to  the  discipline  of  the  Navy,  he  shall  be  pun- 
ished as  a  court-martial  may  direct.      [B,  8,  sec.  1624.] 

Act  of  July  17,  1862^  ch.  204,  12  Stat.  L.  608. 

Art.  22.  [Offenses  not  specified.]  All  offenses  committed  by  persona 
belonging  to  the  Navy  which  are  not  specified  in  the  foregoing  articles 
shall  be  punished  as  a  court-martial  may  direct.     [B.  8.  sec.  1624,] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  603. 
Ptmishment  for  fraudulent  enlistment,  see  infra,  p.  440. 


Criminal  jurisdiction  —  court-martial. — 
Article  22  is  not  intended  to  confer  upon 
a  court-martial  general  criminal  jurisdic- 
tion, but  only  jurisdiction  over  those 
offenses  (not  specified  in  the  preceding 
articles)  which  are  injurious  to  the  order 
and  discipline  of  the  navy.  When  a  coal- 
heaver  committed  an  assault  upon  » 
second-class  fireman  on  board  a  vessel  In 
the  Thames  river,  opposite  the  city  of 
New  London,  Conn.,  when  the  vessel  was 
under  way,  and  the  injuries  resulted  in 


death,  a  court-martial  might  take  juris- 
diction.    (1880)   16  Op.  Atty.-Gen.  57fl. 

The  jurisdiction  of  courts-martial  «^x- 
tends  to  the  trial  and  punishment  of  acts 
of  officers  which  tend  to  bring  disgrace 
and  reproach  upon  the  service,  whether 
those  acts  are  done  in  the  performance  of 
military  duties,  or  in  a  civil  position,  or 
in  a  social  relation,  or  in  private  busi- 
ness. Smith  V.  Wliitney,  (1886)  116  L  .  S. 
167,  6  8.  Ct.  670,  29  U.  S.  (L.  ed.)   601. 


Art.  23.  [Offenses  committed  on  shore.]  All  oflfenses  committed  by 
persons  belonging  to  the  Navy  while  on  shore  shall  be  punished  in  the  same 
manner  as  if  they  had  been  committed  at  sea.      [B.  S.  sec.  1624.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  603. 

Abt.  24.  [Punishments  by  order  of  commander.]  No  commander  of 
a  vessel  shall  inflict  upon  a  commissioned  or  warrant  officer  any  other  pun- 
ishment  than  private  reprimand,  suspension  from  duty,  arrest,  or  confine- 
iuent,  and  such  suspension,  arrest,  or  confinement  shall  not  continue  longer 
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than  ten  days,  unless  a  further  period  is  necessary  to  bring  the  offender  to 
trial  by  a  court-martial ;  nor  shall  he  inflict,  or  cause  to  be  inflicted,  upon 
any  petty  officer,  or  person  of  inferior  rating,  or  marine,  for  a  single  offense, 
or  at  any  one  time,  any  other  than  one  of  the  following  punishments, 
namely : 

First.    Reduction  of  any  rating  established  by  himself. 

Second.  Confinement,  with  or  without  irons,  single  or  double,  not 
exceeding  ten  days,  unless  further  confinement  be  necessary,  in  the  case  of 
a  prisoner  to  be  tried  by  court-martial. 

By  section  8  of  an  Act  of  Feb.  16,  1909,  ch.  131,  35  Stat.  L.  621,  the  use  of  irons, 
single  or  double,  was  abolished,  except  for  the  purpose  of  safe  custody,  or  when  part 
of  a  sentence  imposed  by  a  general  court-martial.  To  the  same  effect  was  a  provision 
in  the  Naval  Appropriation  Act  of  May  13,  1908,  ch.  166,  35  Stat.  L.  132. 

Third.     Solitary  confinement,  on  bread  and  water,  not  exceeding  five  days. 

Fourth.     Solitary  confinement  not  exceeding  seven  days. 

Fifth.    Deprivation  of  liberty  on  shore. 

Sixth.     Extra  duties. 

No  other  punishment  shall  be  permitted  on  board  of  vessels. belonging  to 
the  Navy,  except  by  sentence  of  a  general  or  summary  court-martial.  All 
punishments  inflicted  by  the.  commander,  or  by  his  order,  except  repri- 
mands, shall  be  fully  entered  upon  the  ship's  log.      [B.  8.  sec,  1624,] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  603. 


The  provisions  of  article  26  do  not  in- 
terfere with  the  power  of  the  commander 
to  reduce  seamen  to  inferior  rate  for 
incompetency.  Hough's  Case,  (1862)  10 
Op.  Atty.-Oen.   168. 

Every  act  of  continued  disobedience 
constitutes  a  further  offense,  and  author- 
izes the  commander  to  inflict  an  addi- 
tional punishment;  where  an  aci  of 
disobedience  is  persisted  in,  and  endangers 
the  due  subordination  of  others,  the  com* 
mander  is  justified  not  only  in  punishing 
personally,  but  in  resorting  to  anv  reason- 
able measures  necessary  to  produce  sub- 


mission and  safety,  and  imprisoning  a 
seaman  on  shore  in  solitary  confinement 
is  justifiable  unless  accompanied  by 
malice.  Wilkes  v.  Dlubman,  (1849)  7 
How.  89,  12  U.  S.  (L.  ed.)  618;  Dinsman 
i\  Wilkes,  (1851)  12  How.  390,  13  U.  S. 
(L.  ed.)    1036. 

Construing  articles  24,  43,  and  44  to- 
gether, there  may  be  two  arrests:  first, 
an  arrest  in  an  emergency,  or  with  a  view 
to  a  preliminary  examination;  and  second, 
"an  arrest  for  trial.''  (1890)  19  Op. 
Atty.-Gen.  472. 


Abt.  25.  [Punishment  by  officer  temporarily  commanding.]  No  officer 
who  may  command  by  accident,  or  in  the  absence  of  the  commanding  officer, 
except  wheli  such  commanding  officer  is  absent  for  a  time  by  leave,  shall 
inflict  any  other  punishment  than  confinement.     [B.  S,  sec.  1624.] 

Act  of  April  23,  1800,  ch.  33,    2  Stat.  L.  49. 


Art.  26.  [Summary  courts-martial.]  Summary  courts-martial  may  be 
ordered  upon  petty  officers  and  persons  of  inferior  ratings,  by  the  com- 
mander of  any  vessel,  or  by  the  commandant  of  any  navy-yard,  naval  sta- 
tion, or  marine  barracks  to  which  they  belong,  for  the  trial  of  offenses  which 
such  officer  may  deem  deserving  of  greater  punishment  than  such  com- 
mander or  commandant  is  authorized  to  inflict,  but  not  sufficient  to  require 
trial  by  a  general  court-martial.      [B.  8.  sec,  1624,] 

Act  of  March  2,  1856,  ch.  136,  10  Stat.  L.  627. 
**Deck  courts."  see  the  title  Navy. 
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Abt.  27.  [Constitution  of  summary  courts-martial.]  A  sammary 
court-martial  shall  consist  of  three  officers  not  below  the  rank  of  ensign, 
as  members,  and  of  a  recorder.  The  commander  of  a  ship  may  order  any 
officer  under  his  command  to  act  as  such  recorder.      [B.  S.  sec,  1624.] 

Act  of  March  2,  1855,  ch.  136,  10  Stat.  L.  628. 

Abt.  28.  [Oath  of  member3  and  recorder.]  Before  proceeding  to  trial 
the  members  of  a  summary  court-martial  shall  take  the  following  oath  or 
affirmation,  which  shall  be  administered  by  the  recorder:  **  I,  A  B,  do 
swear  (or  affirm)  that  I  will  well  and  truly  try,  without  prejudice  or  par- 
tiality, the  case  now  depending,  according  to  the  evidence  which  shall  be 
adduced,  the  laws  for  the  government  of  the  Navy,  and  my  own  conscience. ' ' 
After  which  the  recorder  of  the  court  shall  take  the  following  oath  or 
affirmation,  which  shall  be  administered  by  the  senior  member  of  the  court : 
*'  I,  A  B,  do  swear  (or  affirm)  that  I  will  keep  a  true  record  of  the  evidence 
which  shall  be  given  before  this  court  and  of  the  proceedings  thereof." 
[R.  S.  sec,  1624,] 

Act  of  March  2,  1856,  ch.  136,  10  Stat.  L.  628. 

Art.  29.  [Testimony.]  All  testimony  before  a  summary  court-martial 
shall  be  given  orally,  upon  oath  or  affirmation,  administered  by  the  senior 
member  of  the  court.      [B.  S,  sec,  1624.] 

Act  of  March  2,  1855. 

Akt.  30.  [Punishments  by  summary  courts.]  Summary  courts-martial 
may  sentence  petty  officers  and  persons  of  inferior  ratings  to  any  one  of 
the  following  punishments,  namely: 

First.  Discharge  from  the  service  with  bad  conduct  discharge;  but  the 
sentence  shall  not  be  carried  into  effect  in  a  foreign  country. 

Second.  Solitary  confinement,  not  exceeding  thirty  day«,  in  irons,  single 
or  double,  on  bread  and  water,  or  on  diminished  rations. 

Third.  Solitary  confinement  in  irons,  single  or  double,  not  exceeding 
thirty  days. 

See  the  note  to  clause  2,  article  24,  supra,  p.  430. 

Fourth.     Solitary  confinement  not  exceeding  thirty  days. 
Fifth.     Confinement  not  exceeding  two  months. 
Sixth.    Reduction  to  next  inferior  rating. 
Seventh.     Deprivation  of  liberty  on  shore  on  foreign  station* 
Eighth.     Extra  police  duties,  and  loss  of  pay,  not  to  exceed  tliree  months, 
may  be  added  to  any  of  the  above-mentioned  punishments.     [B.  S,  sec,  1624.] 

Act  of  March  2,  1855. 

Art.  31.  [Disrating  for  incompetency.]  A  summary  court-martial 
»nay  disrate  any  rated  person  for  incompetency.      [B,  8.  sec.  1624.] 

Act  of  July  17,  1862. 

Art.  32.  [Execution  of  sentence  of  summary  court.]  No  sentence  of 
a  summary  court-martial  shall  be  carried  into  execution  until  the  proceed- 
ings and  sentence  have  been  approved  by  the  officer  ordering  the  court  and 
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by  the  commander-in-chief,  or,  in  his  absence,  by  the  senior  officer  present. 
And  no  sentence  of  such  court  which  involves  loss  of  pay  shall  be  carried 
into  execution  until  the  proceedings  and  sentence  have  been  approved  by 
the  Secretary  of  the  Navy.      [R,  8,  sec,  1624,] 

Act  of  March  2,  1856 ;  Act  of  March  2,  1867,  eh.  174,  14  Stat.  L.  516. 

This  section  was  in  part  superseded  by  section  17  of  an  Act  of  Feb.  16,  1909,  ch. 
131,  entitled  "An  Act  to  promote  the  administration  of  justice  in  the  Navy,"  and  which 
is  as  follows:  "That  all  sentences  of  summarj^  courts-martial  may  be  carried  into 
effect  upon  the  approval  of  the  senior  officer  present,  and  all  sentences  of  deck  courts 
may  be  carried  into  effect  upon  approval  of  the  convening  authority  or  his  successor  in 
office."     [55  Stat.  L.  62S,^ 

Art.  33.  £Bemission  of  sentence.]  The  officer  ordering  a  summary 
court-martial  shall  have  power  to  remit,  in  part  or  altogether,  but  not  to 
commute,  the  sentence  of  the  court.  And  it  shall  be  his  duty  either  to 
remit  any  part  or  the  whole  of  any  sentence,  the  execution  of  which  would, 
in  the  opinion  of  the  surgeon  or  senior  medical  officer  on  board,  given  in 
writing,  produce  serious  injury  to  the  health  of  the  person  sentenced,  or 
to  submit  the  case  again,  without  delay,  to  the  same  or  to  another  summary 
court-martial,  which  shall  have  power,  upon  the  testimony  already  taken, 
to  remit  the  former  punishment  and  to  assign  some  other  of  the  authorized 
punishments  in  the  place  thereof.      [R.  S.  sec.  1624.] 

Act  of  March  2,  1855. 

By  section  9  of  an  Act  of  Feb.  16,  1909,  ch.  131,  35  Stat.  L.  621,  entitled  "An  Act 
U)  promote  the  administration  of  justice  in  the  Xavy,"  provisions  are  made  for  the 
vetting  aside  of  the  proceedings  or  the  remission  of  sentence  by  the  Secretary  of  the 
Vavv.     See  the  title  Navy. 

Art.  34.  [Manner  of  conducting  proceedings.]  The  proceedings  of 
summary  courts-martial  shall  be  conducted  with  as  much  conciseness  and 
precision  as  may  be  consistent  with  the  ends  of  justice,  and  under  such 
forms  and  rules  as  may  be  prescribed  by  the  Secretary  of  the  Navy,  with 
the  approval  of  the  President,  and  all  such  proceedings  shall  be  trans- 
mitted in  the  usual  mode  to  the  Navy  Department,  where  they  shall  be  kept 
on  file  for  a  period  of  two  years  from  date  of  trial,  after  which  time  they 
may  be  destroyed  in  the  discretion  of  the  Secretary  of  the  Navy.  [35  Stat. 
L.  622,] 

This  article  was  amended  to  read  as  a1)ove  by  section  14  of  an  Act  of  Feb.  16,  1909, 
ch.  131,  entitled  "An  Act  to  promote  the  administration  of  justice  in  the  Navy." 
Tlie  original  section  was  as  follows:  "Art.  34.  The  proceedings  of  summary  courts- 
martial  shall  be  conducted  with  as  much  conciseness  and  precision  as  may  be  consistent 
with  the  en^ls  of  justice,  and  under  such  forms  and  rules  as  may  be  prescribed  by  the 
Secretary  of  the  Xavy,  with  the  approval  of  the  President;  and  all  such  proceedings 
shall  be  transmitted,  in  the  usual  mode,  to  the  Navy  Department."  [R,  S,  9eo.  1624.] 
Act  of  March  2,  1855. 

Art.  35.  [Same  punishments  by  general  court-martial.]  Any  punish- 
ment which  a  summary  court-martial  is  authorized  to  inflict  may  be  inflicted 
by  a  general  court-martial.      [R,  S,  sec.  1624,] 

Act  of  March  2,  1855. 

Art.  36.  [Dismissal  of  oflScers.]  No  ofiicer  shall  be  dismissed  from  the 
naval  service  except  by  the  order  of  the  President  or  by  sentence  of  a 
general  court-martial;  and  in  time  of  peace  no  oflScer  shall  be  dismissed 
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except  in  pursuance  of  the  sentence  of  a  general  court-martial  or  in  mitiga- 
tion thereof.      [R.  8.  sec.  1624.] 

Act  of  July  IS,  1866,  ch.  176,  14  Stat.  L.  92. 


Power  of  President.— This  article  does 
not  restrict  the  power  of  the  President,  by 
and  with  the  advice  and  consent  of  the 
Senate,  to  displace  officers  by  the  appoint- 
ment of  others  in  their  places.  Before 
the  Act  of  July  13,  1866,  Uie  President 
alone  had  the  right  summarily  to  dismiss 
officers  of  the  army  or  navy.  Mullan  v, 
U.  S.,  (1891)  140  U.  S.  240,  11  S.  Ct.  788, 
35  U.  S.  (L.  ed.)  489;  Blake  v,  U.  S., 
(1880)    103  U.  8.  227, 26  U.  S.  ( L.  ed. )  462. 

It  only  operates  to  withdraw  from  the 
President  the  power  previously  existing 
in  hiih  of  removing  officers  at  will,  and 
without  the  concurrence  of  the  Senate.  An 
officer  has  not  a  vested  interest  in  his 
oflice  of  which  Congress  cannot  deprive 
him.  An  act  of  Congress  providing  for 
the  honorable  discharge  of  naval  cadets 
is  not  in  conflict  with  the  contract  clause 
of  the  Constitution.  Crenshaw  t\  U.  S., 
(1890)  134  U.  S.  99,  10  S.  Ct.  431,  33 
U.  S.  (L.  ed.)  825;  Harmon  v.  U.  S., 
(1888)    23  Ct.  CI.  132. 

If  an  order  of  the  executive  dismissing 
an  officer  of  the  marine  corps  had  not 
itself  been  efficient,  the  appointment  of  a 
successor  by  the  President,  by  and  with 
the  advice  of  the  Senate,  would  have 
effected  the  removal.  McElrath's  Case, 
(1876)    12  Ct.  CI.  201. 

Dismissal  by  seoretary. — ^When  the  Sec- 
retary of  the  Navy,  in  1869,  wrote  to  a 
paymaster  that  "  in  consequence  of  the 
facts   appearing  upon   the  record   of   the 


naval  general  court-martial  .  .  .  you  are 
dismissed  the  naval  service/'  it  can- 
not be  deemed  an  approval  and  execution 
of  the  sentence,  but  a  dismissal  from  the 
service  by  reason  of  the  disclosures  made 
by  the  record,  and  this  the  executive  had 
not  the  power  to  order  after  the  passage 
of  the  Act  of  July  13,  1866.  Bellows's 
Case,   (1879)    16  Op.  Atty.-Gen.  312. 

Civil  engineers  appointed  under  section 
1413,  R.  S.,  are  officers  of  the  navy. 
(187H)    15  Op.  Atty.Gen.  165. 

Cadets  at  the  naval  academy  are  not 
officers  in  the  naval  service,  nor  in  gen- 
eral liable  to  court-martial,  and  are  con- 
sequently entitled  to  '  the  privilege  given 
by  this  article  to  those  who  are;  they  may 
be  dismissed  for  misconduct  without  trial. 
(1877)  15  Op.  Atty.-Gen.  634;  (1882)  17 
Op.  Atty.-Gen,  329. 

Acting  gunner. —  As  one  appointed  an 
acting  gunner  on  temporary  service  bv  the 
Secretary  of  the  Navy  is  not  an  officer, 
this  article  does  not  apply  to  him,  and  he 
may  be  dismissed  at  the  will  of  the  secre- 
tarj      (1876)    15  Op.  Atty.-Gen.  564. 

Acting  master. —  One  appointed  by  the 
•Secretary  of  the  Navy  "  ah  acting  master 
in  the  navy,  on  temporary  service,"  may 
be  dismissed  by  the  secretary,  as,  in  the 
absence  of  legislation,  the  secretary  had 
the  power  of  determining  the  time  at 
which  an  appointment  expressly  temporary 
should  come  to  an  end.  (1876)  15  Op. 
Atty.-Gen.  580. 


Abt.  37.  [Officer  dismissed  by  the  President  ma^  demand  trial.]  When 
any  officer,  dismissed  by  order  of  the  President  since  3d  March,  1865, 
makes,  in  writing,  an  application  for  trial,  setting  forth,  under  oath  that 
he  has  been  wrongfully  dismissed,  the  President  shall,  as  soon  as  the  neces- 
sities of  the  service  may  permit,  convene  a  court-martial  to  try  such  officer 
on  the  charges  on  which  he  shall  have  been  dismissed.  And  if  such  court- 
martial  shall  not  be  convened  within  six  hionths  from  the  presentation  of 
such  application  for  trial,  or  if  such  court,  being  convened,  shall  not  award 
dismissal  or  death  as  the  punishment  of  such  officer,  the  order  of  dismissal 
by  the  President  shall  be  void.     [R,  8.  sec.  1624.] 

Act  of  March  3,  1865. 


Civil  encinecrs  appointed  under  section 
1413,  R.  S.,  are  officers  of  the  navy. 
(1876)   15  Op.  Atty.-Gon.  166. 

Restoration  to  service  —  pay. —  WTiere 
an  officer  more  than  ten  years  after  his 
dismissal  is  restored  to  the  service  hy  the 


finding  of  a  court-martial  declaring  him 
innocent  of  every  charge,  under  the  Act 
of  June  22,  1874,  ch.  392,  i  2,  he  is  not 
entitled  to  more  than  "  pay  as  on  leave 
for  six  months  "  from  date  of  dismissal. 
(1876)   16  Op.  Atty.-Gen.  669. 


Aat.  38.  General  courts-martial  may  be  convened  by  the  President,  the  Secretary 
of  the  Navy,  or  the  commander-in-chief  of  a  fleet  or  aquadron;  but  no  commander  of 
a  fleet  or  squadron  in  the  waters  of  the  United  States  shall  convene  such  court  without 
express  authority  from  the  President.     [R,  S.  sec.  162.'{.]     Act  of  July  17,  1862. 

This  article  was  superseded  by  an  Act  of  Feb.  16,  1909,  ch.  131,  §  10,  ii^fmt,  p.  440, 
making  other  regulations  as  to  the  convening  of  courts-martial. 
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One  designated  in  the  proceedings  as 
"  commander  in  chief  **  must  be  presumed, 
in  view  of  the  Regulations  for  the  Govern- 
ment of  the  Navy,  181HJ,  article  243,  to 
have  been  in  command  of  a  fleet  or 
squadron.  A  recital  in  the  precept  that 
the  court-martial  was  convened  by  the 
admiral  by  "  express  authority  vested  in 
me  by  the  President  of  the  United  States," 
is  sufficient  without  attaching  to  the 
record  a  copy  of  the  commission,  no  objec- 
tion to  Ins  authority  having  been  raised 
during  the  trial.  In  re  Grain,  (18^7)  84 
Fed.  788. 

"Waters  of  the  United  States.'*-— The 
prohibition  against  the  convocation  of  a 
general  court-martial  by  the  commander 
of  a  fleet  or  squadron  without  the  previous 
authorization  of  the  President,  which  is 
made  by  article  38,  when  such  fleet  or 
squadron  is  "  in  th6  waters  of  the  United 


States,"  applies  only  to  those  waters  which 
are  within  what  is  termed  by  the  Act  of 
March  3,  1901,  ch.  852,  31  Stat.  L.  1108 
(see  the  title  IVavy),  the  continental 
limits  of  the  United  States.  In  other 
words,  the  provision  in  question  does  not 
take  into  view  the  dominion  or  sovereignty 
of  the  United  States  over  territory  beyond 
the  seas  and  far  removed  from  the  seat 
of  government,  but  contemplates  waters 
within  the  United  States  in  the  stricter 
and  popular  sense  of  the  term.  The  pro- 
hibition against  the  convocation  by  the 
commander  of  a  fleet  or  squadron  of  a 
general  court-martial,  without  the  pre- 
vious authorization  of  the  President,  was 
intended  to  be  operative  only  when  the 
fleet  or  squadron  is  in  a  home  port.  U.  S. 
V.  Smith,  (1905)  197  U.  S.  386,  25*  S.  Ct 
489,  49  U.  S.   (L.  ed.)   801. 


Art.  39.  [Constittitioii  of.]  A  general  court-martial  shall  consist  of 
not  more  than  thirteen  nor  less  than  five  commissioned  oiScers  as  members ; 
and  as  many  officers,  not  exceeding  thirteen,  as  can  be  convened  without 
injury  to  the  service,  shall  be  summoned  on  every  such  court.  But  in  no 
case,  where  it  can  be  avoided  without  injury  to  the  service,  shall  more  than 
one-half,  exclusive  of  the  president,  be  junior  to  the  officer  to  be  tried.  The 
senior  officer  shall  always  preside  and  the  others  shall  take  place  according 
to  their  rank.      [R.  S.  see.  1624,]   * 

Act  of  July  17,  1862. 

The  proYisions  of  this  article  are  merely 
directory. —  The  courts  must  assume,  noth- 
ing to  the  contrary  appearing  upon  the  face 
of  the  order,  that  the  discretion  conferred 
upon  the  officer  convening  the  court  was 
properly  exercised,  and  his  decision  as  to 
the  number  and  rank  of  the  members  of  a 
court-martial  who  could  be  called  together 
"  without  injury  to  the  service "  cannot 
be  collaterally  attacked.  MuUan  v,  U.  S., 
(1891)  140  U.  S.  240,  11  S.  Ct.  788,  35 
U.  S.   (L.  ed.)   489;    (1888)  23  a.  CI.  34. 

The  order  of  the  o£9cer  ordering  the 
court-martial  to  the  captain,  designating 
the  members  of  the  court,  was  a  sumgions 
within  the  meaning  of  this  article;  and 
the  fact  that  subsequently  in  a  letter  to 


the  captain  he  substituted  another  in  the 
place  of  one  of  the  members  of  the  court 
IS  immaterial.  In  re  Crain,  (1897)  84 
Fed.  788. 

Volunteer  naval  officers,  though  their 
appointments  may  be  temporary,  are  offi- 
cers of  the  navy,  and  competent  to  serve 
on  general  courts-martial.  ( 1863)  10  Op. 
Atty.-Gen.  622. 

When  one  of  the  thirteen  members  of  a 
court-martial  was  absent  two  days,  from 
sickness,  and  took  no  part  in  the  judg- 
ment and  sentence,  it  was  a  mere  irregu^ 
larity  which  was  waived  bv  the  accused 
failing  to  take  advantage  of  it  before  the 
approval  of  the  sentence  by  the  President. 
(1855)   7  Op.  Atty.-Gen.  98.    See  art.  47. 


Art.  40.  [Oaths  of  members  and  judge-advocate.]  The  president  of 
the  general  court-martial  shall  administer  the  following  oath  or  affirmation 
to  the  judge-advocate  or  person  officiating  as  such: 

'*  I,  A  B,  do  swear  (or  affirm)  that  I  will  keep  a  true  record  of  the  evi- 
dence given  to  and  the  proceedings  of  this  court  j  that  I  will  not  divulge 
or  by  any  means  disclose  the  sentence  of  the  court  until  it  shall  have  been 
approved  by  the  proper  authority ;  and  that  I-  will  not  at  any  time  divulge 
or  disclose  the  vote  or  opinion  of  any  particular  member  of  the  court,  unless 
required  so  to  do  before  a  court  of  justice  in  due  course  of  law." 

This  oath  or  affirmation  being  duly  administered,  each  member  of  the 
court,  before  proceeding  to  trial,  shall  take  the  following  oath  or  affirma- 
tion, which  shall  be  administered  by  the  judpre-advocate  or  person  officiating 
as  such : 
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*'  I,  A  B,  do  swear  (or  affirm)  that  1  will  truly  try  without  prejudice 
or  partiality,  the  case  now  depending,  according  to  the  evidence  which  shall 
come  before  the  court,  the  rules  for  the  government  of  the  Navy,  and  my 
own  conscience;  that  I  will  not  by  any  means  divulge  or  disclose  the  sen- 
tence of  the  court  until  it  shall  have  been  approved  by  the  proper  authority ; 
and  that  I  will  not  at  any  time  divulge  or  disclose  the  vote  or  opinion  of 
any  particular  member  of  the  court,  unless  required  so  to  do  before  a  court 
of  justice  in  due  course  of  law/'      [B,  8.  sec,  X624,] 


Act  of  July  17,  1862. 

What  naval  officers  may  administer 
oath. —  See  Act  of  Jan.  25,  1895,  ch.  45, 
a«3  amended  by  Act  of  March  3,  1901, 
ch.  834,  31  Stat.  L.  1086,  under  the  title 
Navy. 

Where  the  warrant  convening  a  court- 
martial  was  general,  accompanied  with  a 
specification  of  certain  persons  who  were 
to  be  tried,  a  renewed  administration  of 


the  oath  in  each  case  was  not  necessary* 
(1829)    2  Op.   Atty.-Gen.  297. 

Swearing  in. —  When  the  members  and 
judge-advocate  were  not  respectively  sworn 
in  the  order  prescribed  by  law,  it  was  a 
mere  irregularity,  and  an  objection  came 
too  late  after  trial.  (1871)  13  Op.  Atty.. 
Qen.  374. 


Abt.  41.  [Oath  of  witness.]  An  oath  or  affirmation  in  the  following 
form,  shall  be  administered  to  all  witnesses,  before  any  conrt-martial,  by 
the  president  thereof: 

*'  YoTi  do  solemnly  swear  (or  affirm)  that  the  evidence  you  shall  give  in 
the  case  now  before  this  court  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  and  that  you  will  state  everything  within  your 
knowledge  in  relation  to  the  charges.  So  help  you  God;  (or  *  this  you  do 
under  the  pains  and  penalties  of  perjury/)**     [JB.  8.  sec.  1624.] 

Act  of  July  17,  1862. 

Art.  42.  [Contempts  of  court]  Whenever  any  person  refuses  to  give 
his  evidence  or  to  give  it  in  the  manner  provided  by  these  articles,  or  pre- 
varicates, or  behaves  with  contempt  to  the  court,  it  shall  be  lawful  for  the 
court  to  imprison  him  for  any  time  not  exceeding  two  months.  [B.  8. 
sec.  1624.] 

Act  of  July  17,  1802. 

Further  provisions  with  respect  to  witnesses  at  court-martial  proceedings  were  made 
by  section  12  of  an  Act  of  Feb.  16,  1909,  ch.  131,  36  Stat.  L.  622,  entitled  "An  Act 
to  promote  the  administration  of  justice  in  the  Navy,"  given  under  the  title  Navt. 


Courts-martial  should  adhere  to  the 
rules  of  evidence  established  in  the  com- 
mon-law courts  of  criminal  jurisdiction, 
and  they  cannot  dispense  with  the  attend- 
ance of  witnesses  and  take  depositions  to 
be  used  on  the  trial,  when  objected  to  by 
the  officer  preferring  the  charges.  (1830) 
2  Op.  Atty.-Gen.  343. 

A  court-martial  is  a  court  of  limited 


and  special  jurisdiction,  and  nothing  in 
the  way  of  control  over  civilians  is  to 
be  taken  in  its  favor  by  implication. 
Civilians  cannot  be  compelled  to  appear 
and  testify  before  a  naval  court-martial. 
The  provisions  of  section  1202,  R.  S.,  ap- 
ply only  to  army  courts-martial.  (1890) 
19  Op.  Atty.-Gen.  501. 


Art.  43. .  [Charges.]  The  person  accused  shall  be  furnished  with  a 
true  copy  of  the  charges,  with  the  specifications,  at  the  time  he  is  put  under 
arrest ;  and  no  other  charges  than  those  so  furnished  shall  be  urged  against 
him  at  the  trial,  unless  it  shall  appear  to  the  court  that  intelligence  of  such 
other  charge  had  not  reached  the  officer  ordering  the  court  when  the  accused 
was  put  under  arrest,  or  that  some  witness  material  to  the  support  of  such 
charge  was  at  that  time  absent  ar.d  can  be  produced  at  the  trial ;  in  which 
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case  reasonable  time  shall  be  given  to  the  accused  to  make  his  defense 
against  such  new  charge.      [B.  8.  sec.  1624.] 


Act  of  July  17,  1862. 

This  article  refers  to  the  time  when  the 
accused  is  arrested  for  trial  by  court- 
martial,  and  not  to  the  time  of  any  pre- 
vious arrest,  as  to  await  the  action  of 
a  court  of  inquiry.  Being  furnished  with 
a  copy  of  the  charge  and  specification 
when  the  Secretary  of  the  Navy  informed 
him  of  the  report  of  the  court  of  inquiry, 
four  days  before  the  court-martial  met, 
was  a  sufficient  compliance.  Johnson  r. 
Sayre,  (1896)  158  U.  S.  109,  15  S.  Ct. 
773,  39  U.  S.  (L.  ed.)  914 j  (1890)  19  Op. 
Atty.-Gen.  472. 

Failure  to  furnish  the  accused  with  a 
copy  of  the  charges  and  specifications 
goes  to  the  jurisdiction  of  the  court- 
martial  and  may  be  inquired  into  by  a 
civil  court.  Sailors  on  shipboard  are  be- 
yond the  reach  of  a  writ  of  habeas  corpus 
and  without  legal  advice,  and  jurisdic- 
tional requirements  must  be  followed  and 
appear  affirmatively  on  the  record.  An 
entry  on  the  log  is  not  notice  to  the 
prisoner,  and  being  first  inform^  of  the 
charges  by  their  being  read  during  the 
proceedings  of  the  court-martial,  is  not  a 
compliance  with  the  requirements  of  this 
article.  Smith  v.  U.  S.,  ( 1901 )  86  Cft.  CI. 
304. 

When  the  record  shows  that  the  ac- 
cused, in  reply  to  an  inquiry  of  the  judge- 
advocate,  stated  that  he  had  received  a 
copy  of  the  charges  and  specifications  pre- 


ferred against  him,  but  it  does  not  appear 
that  such  copy  was  served  upon  him  at 
the  time  of  his  arrest,  it  must  be  pre- 
sumed that  the  copy  was  served  as  required 
by  this  article,  m  the  absence  of  any 
objection  at  the  trial.  In  re  Grain,  (1897) 
84  Fed.  788. 

What  charges  may  be  tried. —  A  specifi- 
cation of  charge  known  to  the  Secretary 
of  the  Navy,  where  former  charges  against 
the  accused  were  prepared  by  him,  before 
another  and  distinct  court-martial,  upon 
a  different  and  distinct  matter,  may  be 
tried  before  a  subsequent  court-martial. 
The  inhibitions  of  this  article  apply  only 
to  courts-martial  ordered  on  tiie  applica- 
tion of  persons  other  than  the  Secretary 
himself.  Voorhees's  Case,  (1845)  4  Op> 
Atty.-Gen.  410. 

Time  for  service  of  charges. —  The  ar- 
rest referred  to  in  this  article  as  the  time 
when  the  person  accused  is  to  be  furnislied 
with  a  copy  of  the  charges  and  specifica- 
tions on  which  he  is  to  be  tried  by  a 
naval  court-martial,  is  not  the  preliminary 
arrest  or  detention  while  awaiting  the 
action  of  higher  authority  to  frame  charges 
and  specifications  and  order  the  court* 
nmrtial,  but  is  the  arrest  resulting  from 
the  preferring  of  the  charges  by  the  proper 
authority  and  the  convening  of  the  court- 
martial.  U.  S.  V.  Smith,  (1905)  197  U.  S. 
386,  25  S.  Ct.  489,  49  U.  S.   (L.  ed.)   801. 


Art.  44.  [Duty  of  officer  arreBted.]  Every  officer  who  is  arrested  for 
trial  shall  deliver  up  his  sword  to  his  commanding  officer  and  confine  him- 
self to  the  limits  assigned  him,  on  pain  of  dismissal  from  the  service. 
[B.  8.  sec.  16M,] 


Act  of  July  17,  1862. 

Construing  articles  24,  43,  and  44  to- 
gether, there  may  be  two  arrests :  firet, 
an   arrest    in    an   emergency,   or   with    a 


view  to  a  preliminary  examination;  and 
second,  "an  arreet  for  trial."  (1890)  19 
Op.  Atty.-Gen.  472. 


Art.  45.  [Suspension  of  proceedings.]  When  the  proceedings  of  any 
general  court-martial  have  commenced,  they  shall  not  be  suspended  or 
delayed  on  account  of  the  absence  of  any  of  the  members,  provided  five  or 
more  are  assembled ;  but  the  court  is  enjoined  to  sit  from  day  to  day,  Sun- 
days excepted,  until  sentence  is  given,  unless  temporarily  adjourned  by  the 
authority  which  convened  it.      [B.  8.  sec.  1624.] 

Act  of  July  17,  1862. 

Art.  46.  [Absence  of  members.]  No  member  of  a  general  court- 
martial  shall,  after  the  proceedings  are  begun,  absent  himself  therefrom, 
except  in  case  of  sickness,  or  of  an  order  to  go  on  duty  from  a  superior 
officer,  on  pain  of  being  cashiered.      [B.  8.  sec.  1624.] 

Act  of  July  17,  1862. 
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Art.  47.  [Witnesses  examined  in  absence  of  a  member,]  Whenever 
any  member  of  a  court-martial,  from  any  legal  cause,  is  absent  from  the 
court  after  the  commencement  of  a  case,  all  the  witnesses  who  have  been 
examined  during  his  absence  must,  when  he  is  ready  to  resume  his  seat, 
be  recalled  by  the  court,  and  the  recorded  testimony  of  each  witness  so 
examined  must  be  read  over  to  him,  and  such  witness  must  acknowledge 
the  same  to  be  correct  and  be  subject  to  such  further  examination  as  the 
said  member  may  require.  Without  a  compliance  with  this  rule,  and  an 
entry  thereof  upon  the  record,  a  member  who  shall  have  been  absent  during 
the  examination  of  a  'witness  shall  not  be  allowed  to  sit  again  in  that  par* 
ticular  case.      [R.  8.  sec,  1624.] 

Act  of  July  17,  1862. 

Art.  48.  [Sttspension  of  pay.]  Whenever  a  court-martial  sentences  an 
officer  to  be  suspended,  it  may  suspend  his  pay  and  emoluments  for  the 
whole  or  any  part  of  the  time  of  his  suspension.      [B,  S.  sec.  1624.] 

Act  of  July  17,  1862. 

Art.  49.  [Flogging,  branding,  &c.]  In  no  case  shall  punishment  by 
flogging,  or  by  branding,  marking,  or  tattooing  on  the  body  be  adjudged 
by  any  court-martial  or  be  inflicted  upon  any  person  in  the  Navy.  [B.  S. 
sec.  1624.] 

Act  of  July  17,  1862;  Act  of  June  6,  1872,  ch.  316,  17  Stat.  L.  261. 

Flogging    seamen. —  Under    the   Act   of      a  seaman.    U.  S.  t?.  Cutler,  (1853)  1  Gurt. 
March  3,  1835,  4  Stat.  L.  776,  the  mas-       (U.  S.)   601. 
ter  of  a  vessel  may  be  indicted  for  Hogging 

Abt.  50.    [Sentences,  how  determined.]     No  person  shall  be  sentenced 

by  a  court-martial  to  suffer  death,  except  by  the  concurrence  of  two-thirds 

of  the  members  present,  and  in  the  cases  where  such  punishment  is  expressly 

provided  in  these  articles.     All  other  sentences  may  be  determined  by  a 

majority  of  votes.      [B.  8.  sec.  1624J\ 

Act  of  July  17,  1862. 
See  article  63. 

Art.  51.  [Adequate  punishment ;  recommendation  to  mercy.]  It  shall 
be  the  duty  of  a  court-martial,  in  all  cases  of  conviction,  to  adjudge  a  pun- 
ishment adequate  to  the  nature  of  the  offense;  but  the  members  thereof 
may  recommend  the  person  convicted  as  deserving  of  clemency,  and  state, 
on  the  record,  their  reasons  for  so  doing.      [JB.  8.  sec.  1624.] 

Act  of  July  17,  1862. 
See  article  63. 

Art.  52.  [Authentication  of  judgment.]  The^  judgment  of  every  court- 
martial  shall  be  authenticated  by  the  signature  of  the  president,  and  of 
every  member  who  may  be  present  when  said  judgment  is  pronounced,  and 
also  of  the  judge-advocate.      [J?.  8.  sec.  1624.] 

The  death  of  oae  of  the  members  of  a  his  signature,  does  not  render  the  sen- 
general  court-martial  af t«r  sentence  had  tence  void.  ( 1901 )  23  Op.  Atty.-Gen.  550. 
been  imposed,  but  before  he  had  appended 

Art.  53.  [Confirmation  of  sentence,]  No  sentence  of  a  court-martial, 
extending  to  the  loss  of  life,  or  to  the  dismissal  of  a  commissioned  or  war- 
rant officer,  shall  be  carried  into  execution  until  confirmed  by  the  President. 
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All  other  sentences  of  a  general  court-martial  may  be  carried  into  execution 
on  confirmation  of  the  commander  of  the  fleet  or  officer  ordering  the  court. 
[B.  8.  sec.  1624.] 

Act  of  July  17,  1862. 


The  President's  approval  of  a  sentence 
of  the  court-martial  dismissing  an  officer 
is  a  judicial  act,  and  cannot  be  reconsid- 
ered and  revoked  after  the  approval  has 
been  consummated  by  actual  dismissal. 
But  the  President  may  purge  the  offense 
by  a  pardon,  and  while  this  would  not 
restore  the  officer  to  his  lost  position,  it 
would  remove  any  disabilities  he  might  be 
under  as  a  consequence  of  the  conviction 
and  dismissal.  (1*^64)  11  Op.  Atty.-Gen. 
19. 

Disapproval  of  officer  ordering  court- 
martial. —  When  the  officer  who  ordered 
a  naval  general  court-martial  forwarded 
the  record  of  the  proceedings  to  the  Navy 
Department  with  the  indorsement,  "  Re- 
spectfully forwarded  with  the  remark  that 
the  finding  of  the  court  is  not  sustained 
by.  the  evidence,  which  fails  to  show  that 
the  accused  received  from  ^he  bank  the 
amount  of  money  he  is  charged  with  hav- 
ing received,"  this  action  is  not  a  dis- 
approval of  the  finding  and  sentence. 
Beliows's  Case,  (1879)  16  Op.  Atty.-Gen. 
312. 

A  court-martial  is  not  dissolved  until 
the  officer  convening  the  court  has  so 
ordered.  Under  the  Navy  Regulations,  be- 
fore the  court  is  dissolved  the  officer  who 
convened  it  may  direct  it  to  reconsider 
its  proceedings  and  sentence,  and  accord- 
ingly the  court  may  inflict  a  severer  pun- 


ishment. Ex  p.  Reed,  (1879)  100  U.  S. 
13,  25  U.  S.  (L.  ed.)  538;  Smith  r.  Whit- 
ney, (1886)  116  U.  S.  167,  6  S.  Ct.  670, 
29  U.  S.    (L.  ed.)   601. 

An  acting  master's  mate  is  not  a  war- 
rant officer  of  the  navy,  and  the  authority 
to  approve  the  sentence  of  a  court-martial 
dismissing  such  an  oflBcer  from  the  service 
was  vested  in  the  officer  who  convened  tlie 
court.  Arnold's  Case,  (1865)  11  Op.  Atty.- 
Gen.  251. 

When  there  has  been  any  irregularity 
in  the  proceedings  by  court-martial,  it  is 
waived  by  the  accused  failing  to  take  ad- 
vantage of  it  before  the  approval  of  the 
sentence  by  the  President;  and  the  ap- 
])roval  of  the  sentence  of  dismissal  is  a 
consummated  fact,  and  if  the  party  be 
restored  to  the  service  it  can  only  be  by 
renominatlon  to  the  Senate  and  reappoint- 
ment. (1855)  7  Op.  Atty.-Gen.  98;  (1854) 
6  Op.  Atty.-Gen.  369. 

Review  *hy  civil  court. —  Civil  courts  are 
not  courts  of  error  to  review  the  proceed- 
ings and  sentences  of  courts-martial, 
where  they  are  legally  organized  and  have 
jurisdiction  of  the  offense  and  of  the  per- 
son of  the  accused,  and  have  complied 
with  the  statutory  requirements  governing 
their  proceedings.  Mullan  v.  U.  S.,  ( 1909> 
212  U.  S.  516,  29  S.  Ct.  330,  53  U.  S. 
(L.  ed.)    632. 


Art.  54.  [Remission  and  mitigation  of  sentence.]  Every  officer  who 
is  authorized  to  convene  a  general  court-martial  shall  have  power,  on 
revision  of  its  proceedings,  to  remit  or  mitigate,  but  not  to  commute,  the 
sentence  of  any  such  court  which  he  is  authorized  to  approve  and  coniirm. 
[B.  8.  sec.  1624.] 

Act  of  July  17,  1862. 

See  the  note  to  article  33. 

The  Secretary  of  the  Navy  has  power 
to  approve  or  confirm  the  sentence  of 
courts-martial  in  all  cases  where  those 
courts  are  convened  or  ordered  by  him 
according  to  law,  and  where  the  sentences 
do  not  extend  to  loss  of  life  or  to  dis- 
mission of  a  commissioned  or  warrant 
officer.     (1852)   6  Op.  Atty.-(^en.  608. 

An  acting  master^s  mate  is  not  a  war- 
rant officer  of  the  navy,  and  the  authority 
to  approve  the  sentence  of  a  court-martial 
dismissing  such  an  officer  from  the  service 
was  vested  in  the  officer  who  convened  the 
court.  There  is  no  authority  in  the 
President  to  review  the  sentence  after 
being  carried  into  execution.  Arnold's 
Case,   (1865)    11  Op.  Atty.-(ien.  251. 

Where  forfeiture  or  loss  of  pay  is  made 
a  part  of  the  sentence  of  a  court-martial, 
in  addition  to  confinement  or  suspension 


from  duty,  the  former  may  be  remitted  in 
whole  or  in  part  by  the  President  or  Sec- 
retary of  the  Navy  without  also  remitting 
the  latter.  (1876)  15  Op.  Atty.-Gen.  175. 
"  Mitigation  of  sentence." —  Reducing 
the  sentence  of  a  court-martial  which  dis- 
missed a  naval  officer  from  the  service,  to 
suspension  for  five  years  on  one-half  sea 
pay,  with  a  reduction  in  rank  to  the  foot 
of  the  list  of  officers  of  his  grade,  is  a 
mitigation  of  the  sentence  within  the 
meaning  of  this  article,  that  **  every  offi- 
cer who  is  authorized  to  convene  a  general 
court-martial  shall  have  power,  on  revision 
of  its  proceedings,  to  remit  or  mitigate, 
but  not  to  commute,  the  sentence  of  any 
such  court  wliich  he  is  autliorized  to  ap- 
j)rove  and  confirm."  Mullan  v.  U.  S., 
(1909)  212  IT.  S,  516,  29  S.  Ct.  330,  53 
U.  S.    (L.  ed.)    632. 
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Art.  55.  [Courts  of  inquiry,  by  whom  ordered.]  Courts  of  inquiry 
may  be  ordered  by  the  President,  the  Secretary  of  the  Navy,  or  the  com- 
mander of  a  fleet  or  squadron.      [B.  S.  sec,  1624.] 

Act  of  July  17,  1862. 

Art.  56.  [Constitution  of.]  A  court  of  inquiry  shall  consist  of  not 
more  than  three  commissioned  officers  as  members,  and  of  a  judge-advocate, 
or  person  officiating  as  such.      [B.  S.  sec,  1624.] 

Act  of  July  17,  1862. 

Art.  57.  [Powers  of.]  Courts  of  inquiry  shall  have  power  to  summon 
witnesses,  administer  oaths,  and  punish  contempts,  in  the  same  manner  as 
courts-martial;  but  they  shall  only  state  facts,  and  shall  not  give  their 
opinion,  unless  expressly  required  so  to  do  in  the  order  for  convening. 
[B,  S,  sec.  1624.] 

Act  of  July  17,  1862. 

A  court-nuirtuil  is  a  court  of  limited  and  testify  before  a  naval  court -martial, 

and   special   jurisdiction,   and    nothing  in  The  provisions  of  section  1202,  R.  S.,  ap- 

the  way   of  control   over   civilians   is   to  ply  only  to  army  courts-martial.     (1890) 

be    taken    In    its    favor    by    implication.  19  Op.  Atty.-Gen.  501. 
Civilians  cannot  be  compelled  to  appear 

Art.  58.  [Oath  of  members  and  judge-advocate.]  The  judge-advocate, 
or  person  officiating  as  such,  shall  administer  to  the  members  the  following 
oath  or  affirmation  :  **  You  do  swear  (or  affirm)  well  and  truly  to  examine 
and  inquire,  according  to  the  evidence,  into  the  matter  now  before  you, 
without  partiality."  After  which  the  president  shall  administer  to  the 
judge-advocate,  or  person  officiating  as  such,  the  following  oath  or  affirma- 
tion: '*  You  do  swear  (or  affirm)  truly  to  record  the  proceedings  of  this 
court  and  the  evidence  to  be  given  in  the  case  in  hearing."  [jK.  S. 
sec.  1624.] 

Act  of  July  17,  1862. 

Art.  59.  [Rights  of  party  inquired  of.]  The  party  whose  conduct  shall 
be  the  subject  of  inquiry,  or  his  attorney,  shall  have  the  right  to  cross- 
examine  all  the  witnesses.      [B.  8.  sec.  1624.] 

Act  of  July  17,  1862. 

■ 

Art.  60.   [Proceedings,  how  authenticated  and  used  as  evidence.]    The 

proceedings  of  courts  of  inquiry  shall  be  authenticated  by  the  signature  of 
the  president  of  the  court  and  of  the  judge-advocate,  and  shall,  in  all  cases 
not  capital,  nor  extending  to  the  dismissal  of  a  commissioned  or  warrant 
officer,  be  evidence  before  a  court-martial,  provided  oral  testimony  cannot 
be  obtained.     [B.  S.  sec.  1624.] 

Act  of  July  17,  1862. 

Waiver    of    objection   to    admission    of  article,  by  consenting  to  the  admission  in 

record  of  court  of  inquiry. —  A  coijrt-mar-  evidence  of  the   record  of  the   testimony 

fial   convened  at  the  request  of  a  naval  introduced  before  a  prior  court  of  inquiry, 

officer  to  investigate  charges  against  him  with  the  right  to  call  additional  witnesses, 

is  not  without  jurisdiction  because  such  Mullan  v.  U.   S.,    (1909)    212  U.  S.  516, 

officer  was  required,  aa  a  condition  prece-  29  S.  Ct.  330,  53  U.  S.  (L.  ed.)   632. 
dent,    to    waive    the    protection    of    this 

Art.  61.  [Trials  to  be  within  two  years  of  committing  offense.]  No 
person  shall  be  tried  by  court-martial  or  otherwise  punished  for  any  offense, 
except  as  provided  in  the  following  article,  which  appears  to  have  been 
committed  more  than  two  years  before  the  issuing  of  the  order  for  such 
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trial  or  punishment,  unless  by  reason  of  having  absented  himself,  or  of 
some  other  manifest  impediment  he  shall  not  have  been  amenable  to  justice 
within  that  period.      [28  Stat.  L.  680.] 

^his  and  the  following  article  62  were  added  by  the  Act  of  Feb.  25,  1895,  eh.  128, 
28  Stat.  L.  680,  entitled  ''An  Act  to  amend  the  articles  for  the  government  of  the  navy." 

Abt.  62.  [Trials  for  desertion  in  time  of  peace.]  No  person  shall  be 
tried  by  court-martial  or  otherwise  punished  for  desertion  in  time  of  peace 
committed  more  than  two  years  before  the  issuing  of  the  order  for  such 
trial  or  punishment,  unless  he  shall  meanwhile  have  absented  himself  from 
the  United  States,  or  by  reason  of  some  other  manifest  impediment  shall 
not  have  been  amenable  to  justice  within  that  period,  in  which  case  the 
time  of  his  absence  shall  be  excluded  in  computing  the  period  of  the  limita- 
tion :  Provided,  That  said  limitation  shall  not  begin  until  the  end  of  the 
term  for  which  said  person  was  enlisted  in  the  service.     [28  Stat.  L.  680.] 

See  note  to  article  01. 

Aht.  63.  [PuniBhment  for  ofTenses  in  time  of  peace.]  Whenever,  by 
any  of  the  Articles  for  the  Government  of  the  Navy  of  the  United  States, 
the  punislvment  on  conviction  of  an  offense  is  left  to  the  discretion  of  the 
court-martial,  the  punishment  therefor  shall  not,  in  time  of  peace,  be  in 
excess  of  a  limit  which  the  President  may  prescribe.      [28  Stat,  L.  689,] 

This  article  was  added  by  the  Act  of  Feb.  27,  1895,  ch.  137,  28  Stat.  L.  689,  enti  ' 
"An  Act  to  amend  the  articles  for  the  government  of  the  navy  relative  to  puni».inj 
on  conviction  by  court  martial."- 


[Sec.  1.]  [Puniflhment  fcnr  fraudulent  enlislanent.]  *  *  *  A* 
fraudulent  enlistment,  and  the  receipt  of  any  pay  or  allowance  thereundei , 
is  hereby  declared  an  offense  against  naval  discipline  and  made  punishable 
by  general  court  martial,  under  article  twenty-two  of  the  articles  for  the 
government  of  the  Navy ;  but  this  provision  shall  not  take  effect  until  sixty 
days  after  the  passage  of  this  act.      [27  Stat,  L.  716.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1893,  ch.  212. 


Jsinlistment  by  person  under  eighteen 
without  consent  of  parent  or  gruardian. — 
W^liere  an  infant,  not  eligible  to  enlistment 
in  the  navy,  enlisted  witliout  the  consent 
of  his  parents  or  guardian,  it  was  held 
that  he  was  not  "  a  person  belonging  to 
the  navy  "  and  was  not  punishable  as  for 
fraudulent  enlistment  under  this  section. 
A'a;  p.  Lisk,    (11KM5)    146  Fed.  860. 

Habeas    corpus. —  In   a    habeas    corpus 


proceeding  to'  recover  possession  oi  a 
minor  under  eighteen  years  of  age,  wno 
had  enlisted  in  the  navy  without  the  con- 
sent of  his  parents  or  guardian,  it  waa 
held  to  be  no  answer  to  the  writ  that  tl.e 
naval  authorities  were  entitled  to  retain 
'  the  custody  of  the  minor  for  the  purpose 
of  having  him  tried  by  a  naval  court 
martial  for  fraudulent  enlistment.  Etc  p. 
Lisk,  (1906)   145  Fed.  860. 


Seo.  10.  [Oeneral  courts-martial  —  by  whom  convened.]  That  gen- 
eral courts-martial  may  be  convened  by  the  President,  by  the  Secretary  of 
the  Navy,  by  the  commander  in  chief  of  a  fleet  or  squadron,  and  by  the 
commanding  officer  of  any  naval  station  beyond  the  continental  limits  of 
the  United  States.     [35  Stat.  L.  621.] 

This  is  from  an  Act  of  Feb.  16,  1909,  ch.  1.31,  and  supersedes  article  38  given  Bupfa. 
p.  433,  note.     See  notes  to  article  38. 
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R.  S.  1342.  Articles  of  War,  443. 

Art,      1.  Officers  Shall  Svbscrihe  These  Articles,  446. 
2.  Articles  to  Be  Read  to  Recruits,  446. 
8.  Officers  Making  Vrdawfvl  Enlistments,  446. 
4.  Discharges,  447. 
6.  Mustering  Persons  Not  Soldiers,  447. 

6,  Taking  Money  on  Mustering,  447. 

7.  Returns  of  Regiments,  &c.,  448. 

8,  False  Returns,  448. 

9.  Captured  Stores  Secured  for  Public  Service,  448. 

10.  Accountability  for  Arms,  &c,,  448.  * 

11.  Furloughs,  448. 
le.  Musters,  449, 

15.  False  Certificates,  449. 
14.  False  Muster,  449. 

16.  Allowing  Military  Stores  to  Be  Damaged,  449. 

16.  Wasting  Ammunition,  449. 

17.  Losing  or  Spoiling  Horses,  Accouterments,  Jtc,  450. 

18.  Commanders  Not  to  Be  Interested  in  Sale  of  Victu^s, 

&c.,  450. 

19.  Disrespectful  Words  Against  the  President,  Ac,  450. 

20.  Disresvect  Toward  Commanding  Officer,  450. 

21.  Striking  a  Superior  Officer,  450. 

22.  Mutiny,  450. 

28.  Failing  to  Resist  Mutiny,  451. 

24'  Quarrels  and  Frays,  451. 

26.  Reproachful  or  Provoking  Speeches,  451. 

26.  Challenges  to  Fight  Duels,  451 . 

27.  AUovring  Persons  to  Go  Out  and  Fight;  Seconds  and 

Promoters,  451. 

28.  Upbraiding  Another  for  Refusing  Challenge,  452. 

29.  Wrongs  to  Officers,  Redress  of,  462. 

30.  Wrongs  to  Soldiers,  Redress  of,  452. 
81.  Lying  Out  ofQuwters,  452. 

32.  Soldiers  Absent  Without  Leave,  452. 
S3.  Absence  from  Parade  Without  Leave,  453. 
34'  One  Mile  from  Camp  Withoui  Leave,  453. 
36.  Failing  to  Retire  at  Retreat,  453. 

36.  Hiring  Duty,  453. 

37.  Conniving  at  Hiring  Duty,  453. 

38.  Drunk  on  Duty,  453, 

39.  Sentinel  Sleeping  on  Post,  453. 

40.  Quitting  Guard,  &c..  Without  Leave,  454. 

41.  False  Alarms,  454. 

42.  Misbehavior  Before  the  Enemy,  Cowardice,  Ac,  454. 

43.  Compelling  a  Surrender,  454. 
44'  Disclosing  Watchword,  454. 

45.  Relieving  the  Enemy,  454. 

46.  Corresponding  with  the  En^my,  454. 
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JLfi.  J^l,  Desertion,  455. 

48.  Deserter  Shall  Serve  FuU  Term,  456. 

49.  Desertion  by  Resignation,  456. 

50.  Enlisting  in  Other  Regiment  WithovJt  Discharge,  456. 

61.  Advising  to  Desert,  457. 

62.  Miscondvjct  at  Divine  Service,  457. 

63.  Profane  Oaths,  457. 

64'  Officers  to  Keep  Good  Order  in  Their  Commands,  457. 
S6.  Wa^te  or  Spoil  and  Destruction  of  Property  Without 
Orders,  457. 
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67.  Forcing  a  Safegvxird,  458. 
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459. 
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6i.  Crimes  and  Disorders  to  Prejudice  of  Military  Disci- 

pline,  461. 

65.  Retainers  of  Camp,  462. 

64'  AU  Troops  Subject  to  Articles  of  War,  462. 

66.  Arrest  of  Officers  Accused  of  Crimes,  462. 

66.  Soldiers  Accused  of  Crimes,  463. 

67.  Receiving  Prisoners,  463. 

68.  Report  of  Prisoners,  463. 

69.  Releasing  Prisoner  Without  Authority;  Escapes,  463. 

70.  Duration  of  Confinement,  463. 

71.  Copy  of  Charges  and  Time  of  Trial,  463. 
74-  Judge-advocate,  465. 

76.  When  Requisite  Number  Not  at  a  Post,  465. 

77.  Regular  Officers,  on  What  Courts  May  Sit,  465. 

78.  Marine   and  Regular  Army   Officers  Associated  on 

Courts,  466. 

79.  Officers  Triable  by  General  Courts-martial,  466. 
84'  Oaih  of  Members  of  Courts-martial,  467. 

86.  Oath  of  Jvdg&^vocate,  467. 

86.  Contempts  of  Court,  468. 

87.  Behavior  of  Members,  468. 

88.  Challenges  by  Prisoner,  468. 

89.  Prisoner  Standing  Mule,  468. 

90.  Judge-advocate,  Prosecutor  and  Counsel  for  Prisoner, 

468. 

91.  Depositions,  AQ9.' 

92.  Oath  of  Witness,  469. 
98.  Continuances,  469. 
96.  Order  of  Voting,  469. 

96.  Sentence  of  Death,  469. 

97.  Penitentiaries,  470. 

98.  Flogging,  470. 

99.  Discharge  and  Dismissal  of  Officers,  470. 

100.  Publication  of  Officers  Cashiered  for  Cowardice  or 

Fraud,  471. 

101.  Su^ension  of  Officers'  Pay,  471. 

102.  No  Person  Tried  Twice  for  Same,  &c.,  471. 

103.  Limitation  of  Time  of  ProseciUion,  471. 

104.  Approval  of  Sentence  by  Officer  Ordering  Court,  472. 
lOo.  Confirmation  of  Death  Sentence,  473. 


ARTICLES  OP  WAR 


443 


AH. 


06, 
07. 
08. 
09. 
11. 

liB. 

IS. 

U^ 

16. 
16. 
17. 

18. 
19. 
20. 
21. 
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i75. 
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476. 
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Rank  of  Organized  Militia  Officers  on  Duty  with  Officer 

of  Regular  or  Volunteer  Forces,  477. 
Deceased  Officers'  Effects,  478. 
Deceased  Soldiers'  Effects,  478. 
Effects  of  Deceased  Officers  and  Soldiers  to  Be  Accounted 
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Act  of  March  3, 1913,  ch.  93,  479. 
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479. 
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CROSS-REFERENCE. 

See  WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT. 

Sec.  1 342.  [Articles  of  wax.]  The  armies  of  the  United  States  shall 
be  governed  by  the  following  rules  and  articles.  The  word  officer,  as  used 
therein,  shall  be  understood  to  designate  commissioned  officers;  the  word 
soldier  shall  be  understood  to  include  non-commissioned  officers,  musicians, 
artificers,  and  privates,  and  other  enlisted  men,  and  the  convictions  men- 
tioned therein  shall  be  understood  to  be  convictions  by  court-martial. 
[B.  S.] 

Act  of  April  10,  1806,  ch.  20,  2  Stat.  L.  359. 


Who  are  in  the  army  service  and  sub- 
ject to  court-martial. —  See  articles  61 
and  63,  and  R.  S.  sec.  1343,  infra,  p.  481. 

Death  penalty. —  The  Act  of  January 
15,   1897    (29   Stat.   L.,   ch.   29,   p.   487), 


abolishing  the  death  penalty,  excepts  of- 
fenses specified  under  this  section.    Motes 
r.  U.  S..   (1900)    178  U.  S.  458,  20  S.  Ct. 
993,  44  r.  S.    (L.  ed.)    1150. 
Army    regulations. —  Army    regulations 
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when  directly  approved  by  CongresB  have 
the  absolute  force  of  law.  When  not  bo 
approved,  they  havA  the  force  of  law 
when  founded  on  the  President's  constitu- 
tional powers  as  commander-in-chief,  or 
when  consistent  with  or  supplementary  to 
the  acts  of  Conjrr'»*'H  in  reference  to  the 
army.  Matter  of  Vioith,  (1888)  23  Ct.  CI. 
452;  Swaim  r.  ^l  S.,  (1897)  165  U.  S. 
653,  17  S.  Ct.  448,  41  U.  S.  (L.  ed.)  823. 
But  they  do  not  control  subsequent  express 
statutory  provisions.  Morrison's  Case, 
(1877)    13  Ct,  CI.   1. 

They  are  intended  for  the  government  of 
the  officers  of  the  army  and  agents  of  the 
department,  and  do  not  bind  the  com- 
mander-in-chief nrr  the  head  of  the  War 
Department.  V.  S.  v.  Burns,  (1870)  12 
Wall.  246,  20  U.  S.  (L.  ed.)  388;  Matter 
of  Smith,   (1889)   24  Ct.  CI.  209. 

Neither  a  civi!  an  employed  as  a  quar- 
termaster's elerk  nor  a  superintendent  of 
a  national  cemf  .ery  belongs  to  the  mili- 
tary establishm-:^nt,  or  is  amenable  to  a 
court-martial.  The  persons  comprehended 
by  this  section  are  those  designated  in 
section  1094,  R.  S.,  and  persons  who  do 
not  belong  to  that  establishment,  who  are 
not  a  part  of  the  army  as  thus  fixed  and 
defined,  are  not  subject  to  such  jurisdic- 
tion, excepting  where  they  come  within 
either  of  sections  1343,  1361,  4824,  and 
4835,  R.  S.,  and  during  service  in  the  field 
under  art.  64.  (1878)  16  Op,  Atty.-Gen. 
13,  48. 

A  paymaster's  clerk  is  a  person  engaged 
in  a  particular  department  of  the  military 
service,  and  altering  and  forging  vouchers 
will  subject  him  to  trial  before  military 
tribunals.  In  re  Thomas,  (1869)  23  Fed. 
Cas.  No.  13,888,  See  In  re  Reed,  (1879) 
20  Fed.  Cas.  No.  11,636. 

Cadets  form  a  part  of  the  land  forces, 
though  not  specifically  mentioned  in  the 
introductory  section,  and  are  subject  to 
the  rules  and  articles  of  war,  and  to  trial 
by  courts-martial.  Babbitt's  Case,  (1880) 
16  Ct.  CI.  202;  (1819)  1  Op.  Attv.-Gen. 
276;    (1856)   7  Op.  Atty.-Gen.  323. 

A  military  officer  detailed  for  duty  in 
the  Freedmen's  Bureau,  guilty  of  mis- 
appropriation of  money  or  any  violation 
of  the  rules  and  regulations  governing 
disbursing  officers  of  the  army,  may  be 
tried  by  court-martial.  (1873)  14  Op. 
Atty.-Gen.  268. 

When  persons  who  are  to  render  mili- 
tary service  have  been  ascertained  by  draft 
or  otherwise,  and  have  been  lawfully  com- 
manded to  attend  a  rendezvous,  those  who 
disobey  may  be  subjected  by  military  force 
to  military  discipline  and  organization. 
McCall's  Case,  (1863)  6  Phila.  (Pa.)  259, 
20  Leg.  Int.    (Pa.)    108. 

A  soldier  serving  out  a  term  of  im- 
prisonment, though  the  sentence  included 
discharge  from  the  army,  is  connected 
with  the  military  service  and  subject  lo 
military  government,  and  may  be  tried  by 
court-martial    for    an    offense    committed 


during  such  imprisonment.  (1879)  16  Op. 
Atty.-Gen.  292;  in  re  Craig,  (1895)  ?0 
Fed.  969;  Ex  p,  Wildman,  (1876)  29  Fed. 
Cas.  No.   17,663a. 

A  soldier  who  has  served  out  his  time 
but  who  is  refused  his  discharge,  while  he 
remains  in  the  barracks  is  subject  to  mili- 
tary rules,  and  cannot  violate  them  except 
as  to  any  act  or  exertion  the  direct  object 
of  which  should  be  to  deparc  from  the 
place.  U.  8.  i\  Travers,  (U.  S.  Cir.  Ct. 
1814)    2  Wheel.  Crim,    (N.  Y.)    490. 

An  army  contractor,  under  the  Act  of 
July  17,  1862  (12  Stat.  L.,  p.  596,  §  16), 
is  subject  to  the  rules  and  regulations  of 
the  army,  and  liable  to  be  tried  by  court- 
martial  for  fraud  upon  the  government. 
U.  S.  v.  Adams,  (1868)  7  Wall.  463,  19 
U.  S.  (L.  ed.)  249;  (1866)  2  Ct.  CI.  70; 
Hill's  Case,  (1873)  9  Ct,  CI.  178.  See 
Holmes  v,  Sheridan,  (1870)  1  Dill.  (U.  S.) 
351. 

Though  in  Ex  p,  Henderson,  (1878)  11 
Fed.  Cas.  No.  6,349,  it  is  said  that  an  act 
attempting  to  make  a  contractor  of  sup- 
plies to  the  army  a  part  of  the  land 
forces,  and  providing  that  fraud  will  ren- 
der him  amenable  to  court-martial,  is 
unconstitutional. 

In  (1829)  2  Op.  Atty.-Gen.  223,  the 
attorney-general  said  that  the  marine 
corps  seemed  to  belong  to  the  land  forces 
of  the  military  service,  as  its  organization 
corresponds  rather  with  that  of  the  army 
than  the  navy.  But  the  Act  of  Congress 
of  June  30,  1834  (R.  S.  1621),  makes  the 
marine  corps  subject  to  laws  governing  the 
navy,  except  when  serving  witli  the  army. 
The  case  of  U.  S.  v.  Dunn,  (1887)  120 
U.  S.  249,  7  S.  Ct.  507,  30  U.  S.  (L.  ed.) 
667,  holds  that  the  chief  control  of  the 
marine  is  placed  under  the  Secretary  of 
the  Navy  unless,  by  order  of  the  Presi- 
dent, it  be  placed  more  immediately,  for 
temporary  duty,  with  the  army,  and  under 
the  command  of  the  superior  army  of!  cers. 

A  retired  officer,  one  who  has  not  re- 
signed or  been  dismissed  from  the  service, 
is  still  an  officer  of  the  United  States 
within  the  meaning'  of  section  5498,  R.  S. 
In  re  Winthrop,  (18^5)  31  Ct.  CI.  35. 

The  "  muster  out "  of  volunteers  and 
militia  troops  cannot  be  viewed  as  in  itself 
a  discharge  of  such  troops  from  service. 
Not  until  discharge  certificates  are  deliv- 
ered can  they  be  deemed  to  have  been 
honorably  "discharged."  (1870)  13  Op. 
Atty.-Gen.  278. 

Martial  law. —  Martial  law  is  neither 
more  nor  less  than  the  will  of  the  general 
who  commands  the  army.  It  is  regulated 
by  no  known  or  established  system  or  code 
of  laws,  as  it  is  over  and  above  all  of 
them.  Its  necessity  must  be  shoA^-n  affirm- 
atively by  any  person  who  assumee  to 
exercise  it.  Where  a  person  was  tried  by 
a  military  commission,  in  South  Carolina, 
in  November,  1865,  for  a  murder  commit- 
ted in  September,  1865,  and  was  convicted 
and   sentenced   to   imprisonment   for   life. 
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the  Confederate  army  having  surrendered 
seven  months  before  the  trial,  he  was  en- 
titled to  be  discharged  on  habeas  corpus, 
as  the  conviction  was  illegal  for  want  of 
jurisdiction  in  the  tribunal.  In  re  Kgan, 
(1866)   6  Blatchf.  (U.  S.)  319. 

The  President  cannot,  as  Congress  alone 
has  the  power  to,  authorize  the  suspension 
of  the  writ  of  habeas  corpus;  and  in  the 
absence  of  a  valid  suspension  of  the  writ, 
a  militarj  officer  has  no  right  to  detain 
a  person,  not  subject  to  the  articles  of 
war,  for  an  offense  against  the  law  of 
the  United  States,  except  in  aid  of  the 
civil  authority.  Ex  p.  Merryman,  (1861) 
Taney  (U.  S.)  246;  Ew  p.  Benedict,  (1862) 
3  Fed.  Cas.  No.  1,292.  But  in  Ex  p.  Field, 
(1862)  6  Blatchf.  (U.  S.)  63,  the  court 
sustains  the  authority  of  the  President  to 
proclaim  martial  law. 

IKiring  the  civil  war,  a  citizen  of 
a  loyal  state  in  which  the  courts  were 
open,  who  had  never  been  in  the  military 
service,  and  was  not  a  prisoner  of  war, 
could  not  be  tried  by  a  military  commis- 
sion, but  was  entitled  to  his  constitutional 
right  of  trial  by  jury,  and  should  be 
released  on  a  writ  of  habeas  corpus.  Con- 
gress could  not  invest  military  commis- 
sions with  8UC&  powers.  Eg!  p,  Milligan, 
(1866)  4  Wall.  2,  18  U.  S.  (L.  ed.)  281; 
Devlin's  Claim,  (1867)  12  Op.  Atty.-Gen. 
128;  Milligan  t?.  Hovey,  (1871)  3  Bist. 
(U.  S.)   13. 

The  President  has  no  authority  to  sus- 
pend the  writ  of  habeas  corpus  unless 
authorized  to  do  so  by  Act  of  Congress; 
the  power  of  Congress  to  suspend  the  writ 
extends  to  enabling  them  to  pass  laws 
protecting  officers  against  actions  for  ar- 
rests previously  made.  Mcl'all  v,  Mc- 
DoweU,  (1867)   1  Abb.  (U.  6.)  212. 

When  a  person  was  arrested  and  held 
by  sentence  of  a  military  commission  in 
St.  Louis,  he  must  be  discharged  if  the 
grand  juzy,  organized  next  after  a  list  of 
prisoners  so  held  is  furnished  to  the 
judges,  do  not  present  him  to  the  court 
for  trial,  as  the  courts  of  the  United 
States  were  open,  and  perfectly  competent 
to  the  trial  of  any  often ses  within  their 
jurisdiction.  In  re  Murphy,  (1867) 
Woolw.   (U.  S.)    141. 

In  a  time  of  civil  war,  the  President,  as 
conunander-in-chief,  even  in  a  locality 
where  martial  law  is  not  in  force,  may 
arrest  citizens,  not  in  the  military  or 
naval  forces,  for  mischievous  acts  of  dis- 
loyalty which  impede  or  endanger  the 
military  department  as  the  representative 
of  the  President.  Such  arrests  are  justi- 
fiable on  the  grouzid  of  military  necessity, 
and  the  existence  of  that  necessity  the 
courts  have  no  authority  by  writs  of 
habeas  corpus  to  inquire  into.  Ex  p.  Val- 
landigham,  (1863)  28  Fed.  Cas.  No.  16,816. 
And  in  the  same  case  in  1  Wall.  (U.  S.) 
243,  17  U.  S.  (L.  ed.)  689,  the  Supreme 
Court  says  that  it  has  no  power  to  re- 
view by  certiorari  the  proceedings  of  a 


military  commission  ordered  by  a  general 
officer  of  the  United  States  army. 

Persons  charged  with  the  assassination 
of  the  President  in  the  city  of  Washington 
may  be  lawfully  tried  before  a  military 
tribunal,  though  the  civil  courts  were  open 
and  held  regular  sessions,  because  at  the 
time  war  was  flagrant,  the  city  of  Wash- 
ington was  defended  by  military  opera< 
tipns,  and  martial  law  had  been  declared 
in  the  District  of  Columbia.  (1865)  11 
Op.  Atty.-Gen.  297. 

The  suspension  of  the  writ  of  habeas 
corpus  by  the  President,  acting  under 
authority  of  an  Act  of  Congress,  has  the 
effect  of  stopping  any  proceedings  under 
a  writ  issued  before  the  proclamation.  In 
re  Faean,   (1863)   2  Bprague   (U.  S.)   91. 

Review  of  courts-martiji  by  civil  courts. 
—  There  can  be  no  review  by  a  civil  court 
of  a  trial  by  oourt-martiaL  When  the 
record  of  a  court-martial  comes  into  a 
civil  court  in  a  collateral  way  the  only 
questions  that  can  be  considered  are: 
(1)  was  the  court-martial  legally  consti- 
tuted? (2)  did  it  have  jurisdiction  of  the 
case?  (3)  was  the  sentence  duly  approved 
and  authorized  by  lawT  Swaim  v.  U.  S., 
(1893)  28  Ct.  CI.  173,  affirmed  in  (1897) 
165  U.  S.  653,  17  S.  Ct.  448,  41  U.  S. 
(L.,ed.)  823;  U.  S.  V.  Fletcher,  (1893) 
148  U.  S.  84,  18  S.  Ct.  552,  37  U.  S. 
(L.  ed.)  378;  Keyes  t\  U.  S.,  (1883)  109 
U.  S.  336,  3  S.  Ct.  202,  27  U.  S.  (L.  ed.) 
964;  Carter  i;.  McClaughry,  (1900)  105 
Fed.  614;  In  re  Zimmerman,  (1887)  30 
Fed.  176. 

Courts-martial  are  lawful  tribunals,  and 
their  proceedingjs  are  not  open  to  reviovv 
by  the  civil  tribunals,  except  for  the  pur- 
pose of  ascertaining  whether  the  military 
court  had  jurisdiction  of  the  person  and 
subject  matter,  and  whether,  though  hav- 
ing such  jurisdiction,  it  had  exceeded  it« 
powers  in  the  sentence  pronounced.  Carter 
V.  Roberts,  (1900)  177  U.  S.  496,  20 
S.  Ct.  713,  44  U.  S.  (L.  ed.)  861;  In  re 
Davison,  (1884)  21  Fed.  618;  In  re  Es- 
mond, (1886)  6  Mackey  (D.  C.)  64;  iJa;  p. 
Mason,  (1881)  105  U.  S.  696,  26  U.  S. 
(L.  ed.)  1213;  Biddle's  Petition,  (1855) 
2  Hayw.  &  H.  (D.  C)  198;  In  re  White, 
(1883)  17  Fed.  723.  And  the  judgments 
of  courts-martial  are  as  final  and  con- 
clusive as  those  of  civil  tribunals.  In  re 
McVey,   (1885)    23  Fed.  878. 

Where  a  court-martial  has  jurisdiction 
of  the  person  accused  and  of  the  ofTense 
charged,'  and  acts  within  the  scope  of  its 
lawful  powers,  its  decision  and  sentence 
cannot  be  reviewed  or  set  aside  by  the 
civil  courts,  by  writ  of  habeas  corpus  or 
otherwise.  U.  S.  V.  Praeger,  (1907)  149 
Fed.  474. 

If  a  court-martial  undertakes  to  try 
and  punish  a  person  not  within  its  juris- 
diction, or  to  punish  a  person  within  its 
jurisdiction  for  an  offense  not  within  its 
jurisdiction,  its  -judgment  is  void,  and 
may  be  so  declared  by  any  court  having 
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jurisdiction  of  the  proper  parties  and  of 
the  subject  matter,  Barrett  v,  Hopkins, 
(18«1)  7  Fed.  312;  and  so  where  it  inflicts 
a  punishment  forbidden  by  law,  Dynes  v. 
Hoover,  (1857)  20  How.  65,  15  U.  S. 
(L.  ed.)  838;  and  a  writ  of  habeas  corpus 
may  issue,  except  in  cases  where  the  privi- 
lege of  the  writ  is  suspended,  and  on 
refusal  to  disdiarge  a  writ  of  error  will 
lie,  Ex  p.  Milligan,  (1866)  4  Wall.  2, 
18  U.  S.   (L.  ed.)   281. 

Where  a  military  officer  made  a  return 
to  a  writ  of  habeas  corpus  that  he  de- 
clined to  obey  it  at  tliat  time  under  orders 
from  his  superior,  the  court  could  take 
no  further  action  in  the  matter  and  would 
deny  a  motion  to  execute  the  writ.  Eo!  p. 
McQuillan,  (1861)  16  Fed.  Cas.  No.  8,924; 
Eof  p.  Merryman,  (1861)  Taney  (U.  S.) 
240. 

If  a  Circuit  Court  has  the  right,  even  in 
an  application  in  a  proper  case,  to  issue  a 
writ  of  prohibition  to  a  court-martial,  it 
could  only  issue  where  the  court-martial 
had  no  jurisdiction;  matters  of  pleading 
or  to  the  merits  cannot  be  inquired  into. 


U.  S.  v.  Maney,  (1804)  61  Fed.  140; 
State  V.  Wakely,  (1820)  2  Nott  &  M. 
(S.  C.)   410, 

In  the  case  of  Smith  v.  Whitney,  (1886) 
116  U.  S.  167,  the  court  says  that  a  writ 
of  prohibition  will  not  issue  from  a  civil 
court  to  a  court-martial  unless  it  clearly 
appears  that  the  oourt  is  about  to  exceed 
its  jurisdiction. 

A  person  illegally  conscripted  into  the 
army  may  be  discharged  on  habeas  corpus. 
(This  case  is  nowhere  reported.)  Stingle's 
Case.  (1863)  23  Fed.  Cas.  No.  13,4r)8. 

Jurisdiction  over  civilian. —  A  court- 
martial  has  no  final  jurisdiction  over  a 
civilian  before  it  as  a  witness  and  is 
without  power  to  punish  him  for  contempt 
for  refusing  to  testify,  its  authority  over 
him  in  that  regard  being  limited  to  a 
certification  of  the  facts  to  the  United 
States  district  attorney.  U.  S.  t\  Praeger, 
(1907)   149  Fed.  474. 

The  civil  courts  may,  by  appropriate 
proceedings,  prohibit  a  court-martial  from 
trying  a  civilian.  Ex  p.  Henderson,  (1878) 
11  Fed.  Cas.  No.  6,349.     . 


Abticle  1.  [Officers  shall  subscribe  these  articles.]  Every  officer  now 
in  the  Army  of  the  United  States  shall  within  six  months  from  the  passing 
of  this  act,  and  every  officer  hereafter  appointed  shall,  before  he  enters 
upon  the  duties  of  his  office,  subscribe  these  rules  and  articles.  [22.  S. 
sec,  1342,] 

Art.  of  War,  1. 

Abt.  2.  [Articles  to  be  read  to  recruits.]  These  rules  and  articles 
shall  be  read  to  every  enlisted  man  at  the  time  of,  or  within  six  days  after, 
his  enlistment,  and  he  shall  thereupon  take  an  oath  or  affirmation,  in  the 
following  form:  '*  I,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  will 
bear  true  faith  and  allegiance  to  the  United  States  of  America ;  that  I  will 
ser\'e  them  honestly  and  faithfully  against  all  their  enemies  whomsoever; 
and  that  I  will  obey  the  orders  of  the  President  of  the  United  States,  and 
the  orders  of  the  officers  appointed  over  me,  according  to  the  rules  and 
articles  of  war. ' '  This  oath  may  be  taken  before  any  commissioned  officer 
of  the  Army.      [R,  S,  sec.  1342,] 

Art.  of  War,  10;  Act  of  Jan.  29,  1813;  Act  of  Aug.  3,  1861. 

The  oath  is  the  final  act  of  enlistment,  of  desertion  by  showing  that  at  the  time 

—  Reading  the  articles  of  war   is  not  a  he   enlisted   he   was   over    the   age   limit, 

prerequisite.     Having   taken   the   oath   of  In  re  Grimley,   (1890)    137  U.  S.  147,  H 

enlistment,  a  soldier  cannot  avoid 'a  charge  S.  Ct.  54,  34  U.  S.  (L.  ed.)  636. 


Art.  3.  [Officers  making  unlawful  enlistments.]  Every  officer  who 
knowingly  enlists  or  musters  into  the  military  service  any  minor  over  the 
age  of  sixteen  years  without  the  written  consent  of  his  parents  or  guardians, 
or  any  minor  under  the  age  of  sixteen  years,  or  any  insane  or  intoxicated 
persons,  or  any  deserter  from  the  military  or  naval  service  of  the  United 
States,  or  any  person  who  has  been  convicted  of  any  infamous  criminal 
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offense,  shall,  npon  conviction,  be  dismissed  from  the  service,  or  suffer  such 
other  punishment  as  a  court-martial  may  direct.      [B.  8.  sec.  1342.] 

Act  of  Aiarch  5,  1833;  Act  of  March  3,  1863;  Act  of  July  4,  1864;  Act  of  March  3. 
1865;  Act  of  May  15,  1872,  17  Stat.  L,  117. 

This  section  was  partly  superseded  by  a  provision  of  section  4  of  an  Act  of  March 
2,  1889,  ch.  352,  entitled  "An  Act  for  increasing  the  eificiency  of  the  Army  of  the 
United  States,  and  for  other  purposes"  (30  Stat.  L.  978),  which  required  that  the 
limits  of  age  for  enlistment  in  the  army  should  be  eighteen  and  thirty-five  years. 

As  to  fraudulent  enlistment  and  receipt  Acts  of  Congress  prohibiting  enlistment 

of  pay,  see  notes  to  article  62,  w/ra,  p.  of  minors  apply  to   the  volunteer  army. 

461.  In  re  Burns,  (1898)  87  Fed.  796. 

As  to  desertion  by  minors,  see  art.  47. 

Abt.  4.  [Discharges.]  No  enlisted  man,  duly  sworn,  shall  be  dis- 
charged from  the  service  without  a  discharge  in  writing,  signed  by  a  field- 
officer  of  the  regiment  to  which  he  belongs,  or  by  the  commanding  oflBcer, 
when  no  field-olBcer  is  present;  and  no  discharge  shall  be  given  to  any 
enlisted  man  before  his  term  of  service  has  expired,  except  by  order  of  the 
President,  the  Secretary  of  War,  the  commanding  officer  of  a  department, 
or  by  sentence  of  a  general  court-mar tiaL     [B.  8.  sec.  1342J] 


Art.  of  War,  11. 

A  volunteer  soldier,  notwithstanding  his 
muster  out,  is  not  to  be  regarded  as  dis- 
charged until  he  is  released  from  military 
control  and  from  subjection  to  the  orders 
of  his  superior  officers;  that  is,  at  the 
time  his  discharge  tiertificate  is  delivered 
to  him.      (1870)    13   Op.  Atty.-Gen.   278. 

Authority  of  President. —  Tlie  contract 
of  a  soldier  of  the  United  States,  made  by 
his  enlistment  and  oath  to  serve  for  a 
definite  term,  "  unless  sooner  discharged 
by  proper  authority,"  is  one  terminable  by 
the  government  at  will,  acting  througli  an 
ofTcer  having  proper  authority;  and  this 
article,  which  provides  that  "  no  discharge 
shall  be  given  to  any  enlisted  man  before 
his  term  of  service  has  expired,  except  by 
order  of  the  President,  the  Secretary  of 
War,  the  commanding  officer  of  a  depart- 
ment, or  by  sentence  of  a  general  court- 


martial,'^  confers  such  authority  upon,  or 
recognizes  it  as  existing  in,  the  President 
of  the  United  States.  Reid  v.  U.  S.,  (ItfOb; 
161  Fed.  469. 

The  power  to  discharge  a  soldier  is  a 
discretion  vested  in  the  President,  exer- 
cised by  him  through  the  Secretary  of 
War;  and  when  granted  upon  the  petition 
of  the  soldier,  conditions  may  be  pre- 
scribed. Grimley  v.  U.  S.,  (1897)  32  Ct. 
CI.  285. 

Terms  of  discharge. —  The  terms  of  a 
discharge  given  to  a  soldier  by  order  of 
the  President,  not  being  prescribed  by  any 
statute,  are  discretionary  with  the  Presi- 
dent, and  such  discretion,  exercised  by 
directing  a  discharge  "  without  honor," 
cannot  be  reviewed  by  the  courts.  Reid  v. 
U.  S.,  (1908)  161  Fed.  469. 


Art.  5.  [Mustering  persons  not  soldiers.]  Any  officer  who  knowinprly 
musters  as  a  soldier  a  person  who  is  not  a  soldier  shall  be  deemed  ^lilty 
of  knowingly  making  a  false  muster,  and  punished  accordingly.  [B.  8, 
sec.  134J2.] 

Art.  of  War,  17. 


Art.  6.  [Taking  money  on  mustering.]  Any  officer  who  takes  money, 
or  other  thing,  by  way  of  gratification,  on  mustering  any  regiment,  troop, 
battery,  or  company,  or  on  signing  muster-rolls,  shall  be  dismissed  from  the 
service,  and  shall  thereby  be  disabled  to  hold  any  office  or  employment  in 
the  service  of  the  United  States.    *  [B.  8.  ^ec.  1342.] 

Art.  of  War,  16. 
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Abt.  7.  [Betunift  of  regimentB,  Ac.]  Every  officer  oommanding  a  regi- 
ment, an  independent  troop,  battery,  or  company,  or  a  garrison,  shall,  in 
the  beginning  of  every  month,  transmit  through  the  proper  channels,  to 
the  Department  of  War,  an  exact  return  of  the  same,  specifying  the  names 
of  the  officers  then  absent  from  their  posts,  with  the  reasons  for  and  the 
time  of  their  absence.  And  any  officer  who,  through  neglect  or  design, 
omits  to  send  such  returns,  shall,  on  conviction  thereof,  be  punished  as  a 
comt-martial  may  direct.      [B.  8.  sec.  1342.] 

Art.  of  War,  19. 

Abt.  8.  [False  returns.]  Every  officer  who  knowingly  m^kes  a  false 
return  to  the  Department  of  War,  or  to  any  of  his  superior  officers,  author- 
ized to  call  for  such  returns,  of  the  state  of  the  regiment,  troop  or  company, 
or  garrison  under  his  command;  or  of  the  arms,  ammunition,  clothing  or 
other  stores  thereunto  belonging,  shall,  on  conviction  thereof  before  a  court- 
martial,  be  cashiered.     [B.  8.  sec.  1342.] 

Art.  of  War,  18. 

Art.  9.  [Oaptured  stores  secured  for  public  service.]  All  public  stoi«s 
taken  from  the  enemy  shall  be  secured  for  the  service  of  the  United  States ; 
and  for  neglect  thereof  the  commanding  officer  shall  be  answerable.  [B.  8. 
sec,  1342.] 


Art.  of  War,  68. 

Property  is  captured  on  land  when 
seized  or  taken  from  hostile  possession  by 
military  forces  under  orders  from  a  com- 
manding officer.  The  captors  and  agents 
of  the  treasury,  while  acting  within  the 
scope  of  their  powers,  are  protected  by 
the  authority  of  tlie  government.  Lamar 
l\  Browne,  (1875)  92  U.  S.  167,  23  U.  S. 
(L.  ed.)  650;  Holmes  v.  Sheridan,  (1870) 
1  Dill.   (U.  S.)   351. 

Vesting  of  title. —  Does  a  capture  by  a 
private  person  during  p.  war,  and  turning 
the  property  over  to  his  government,  vest 
a  title  in  the  government?  Worthy  v.. 
Kinamon,  (1871)  44  Ga.  299. 


The  capture  of  a  steamer  in  time  ot 
war 'vested  perfect  and  complete  title  in 
the  United  States.  No  legal  condemnatioii 
was  necessarv  or  proper.  WTiite  t*.  Red 
Cliief.  (1870)"  1  Woods  (U.  S.)  40.  But 
the  Supreme  Court,  in  U.  S.  r.  Klein. 
(1871)  13  Wall.  128,  20  U.  S.  (L.  ed.) 
619,  said  that  the  title  to  the  proceeds  of 
captured  property  w^as  in  no  case  divested 
out  of  the  original  owner;  it  was  for  the 
government  to  determine  whether  the  pro- 
ceeds should  be  restored  to  the  owner  or 
not. 


Art.  10.  [Accountability  for  arms,  &c.]  Every  officer  commanding:  a 
troop,  battery,  or  company,  is  charged  with  the  arms,  accouterments,  ammu- 
nition, clothing,  or  other  military  stores  belonging  to  his  command,  and  i 
accountable  to  his  colonel  in  case  of  their  being  lost,  spoiled,  or  damage! 
otherwise  than  by  unavoidable  accident,  or  on  actual  service.  [B,  S. 
sec.  1342.] 

Art.  of  W^ar,  40. 

Art.  11.  [Furloughs.]  Every  officer  commanding  a  regiment  or  an 
independent  troop,  battery,  or  company,  not  in  the  field,  may,  when  actually 
quartered  with  such  command,  grant  furloughs  to  the  enlisted  men,  in  such 
numbers  and  for  such  time  as  he  shall  deem  consistent  with  the  good  of 
the  service.  Every  officer  coihmanding  a  regiment,  or  an  independent 
troop,  battery,  or  company,  in  the  field,  may  grant  furloughs  not  exceeding 
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thirty  days  at  one  time,  to  five  per  centum  of  the  enlisted  men,  for  good 
conduct  in  the  line  of  duty,  but  subject  to  the  approval  of  the  commander 
of  the  forces  of  which  said  enlisted  men  form  a  part.  Every  company 
oflScer  of  a  regiment,  commanding  any  troop,  battery,  or  company  not  in 
the  field,  or  commanding  in  any  garrison,  fort,  post,  or  barrack,  may,  in 
the  absence  of  his  field-oflScer,  grant  furloughs  to  the  enlisted  men,  for  a 
time  not  exceeding  twenty  days  in  six  months,  and  not  to  more  than  two 
persons  to  be  absent  at  the  same  time.      [R.  8,  sec.  1342.] 

Art.  of  War,  12;  Act  of  March  3,  1868,  ch  75,  12  Stat.  L.  736. 

Abt.  12.  [Musters.]  At  every  muster  of  a  regiment,  troop,  battery, 
or  company,  the  commanding  officer  thereof  shall  give  to  the  mustering* 
officer  certificates,  signed  by  himself,  stating  how  long  absent  officers  have 
been  absent  and  the  reasons  of  their  absence.  And  the  commanding  officer 
of  every  troop,  battery,  or  company  shall  give  like  certificates,  stating  how 
long  absent  non-commissioned  officers  and  private  soldiers  have  been  absent 
and  the  reasons  of  their  absence.  Such  reasons  and  time  of  absence  shall 
be  inserted  in  the  muster-rolls  opposite  the  names  of  the  respective  absent 
officers  and  soldiers,  and  the  certificates,  together  with  the  muster-rolls, 
shall  be  transmitted  by  the  mustering  officer  to  the  Department  of  War, 
as  speedily  as  the  distance  of  the  place  and  muster  will  admit,  [B.  S, 
sec.  1342.] 

Art.  of  War,  13. 

Art.  13.  [False  certificates.]  Every  officer  who  signs  a  false  certificate, 
relating  to  the  absence  or  pay  of  an  officer  or  soldier,  shall  be  dismissed 
from  the  service.      [R.  8.  sec.  1342.] 

Art.  of  War,  14. 

Art.  14.  [False  muster.]  Any  officer  who  knowingly  makes  a  false 
muster  of  man  or  horse,  or  who  signs,  or  directs,  or  allows  the  signing  of 
any  muster-roll,  knowing  the  same  to  contain  a  false  muster,  shall,  upon 
proof  thereof  by  two  witnesses,  before  a  court-martial,  be  dismissed  from 
the  service,  and  shall  thereby  be  disabled  to  hold  any  office  or  employment 
in  the  service  of  the  United  States.     [B.  8.  sec.  1342.] 

Art.  of  War,  16. 

Art.  15.  [Allowing  military  stores  to  be  damaged.]  Any  officer  who, 
willfully  or  through  neglect,  .puffers  to  be  lost,  spoiled,  or  damaged,  any 
military  stores  belonging  to  the  United  States,  shall  make  good  the  loss  or 
damage,  and  be  dismissed  from  the  service.      [B.  S.  sec.  1342.] 

Art.  of  War,  36;  Act  of  March  2,  1863,  ch.  67,  12  Stat.  L.  696. 

Art.  16.  [Wasting  ammunition.]  Any  enlisted  man  who  sells,  or  will- 
fully or  through  neglect  wastes  the  ammunition  delivered  out  to  him,  shall 
be  punished  as  a  court-martial  may  direct.      [B.  8.  sec.  1342,] 

Art.  of  War,  37. 
1  F.  S.  A.— 29 
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Art.  17.  [Losing  or  spoiling  horses,  accouterments,  Ac.]  Any  soldier 
who  sells  or  through  neglect  losses  [loses?]  or  spoils  his  horse,  arms, 
clothing,  or  accoutrements  shall  be  punished  as  a  court-martial  may 
adjudge,  subject  to  such  limitation  as  may  be  prescribed  by  the  President 
by  virtue  of  the  power  vested  in  him. 

This  article  was  amended  to  read  as  above  by  the  Act  of  July  27,  1892,  ch.  272,  27 
Stat.  L.  277,  entitled  "An  Act  to  Amend  the  Articles  of  War  and  for  other  purposes." 
Prior  to  such  amendment  the  article  was  as  follows:  "Abt.  17.  Any  soldier  who  sells 
or,  through  neglect,  loses  or  spoils  his  horse,  arms,  clothing,  or  accoutcrments,  shall 
i^ufTer  such  stoppages,  not  exceeding  one-half  of  his  current  pay,  as  a  court-martial  may 
deem  sufficient  for  repairing  the  loss  or  damage,  and  shall  be  punished  by  confinement 
or  such  other  corporal  punishment  as  the  court  may  direct."  [R.  8.  sec.  1S42.1  Art. 
of  War,  38. 

Sale  of  clothing. —  The  sale  of  military  against  the  military  law,  for  which  he 
clothing  issued  to  a  soldier  during  his  may  be  punished  by  a  court-martial.  U.  S. 
term    of    service    constitutes    an    oifense      r.  Michael,  (1907)  153  Fed.  609. 

Art.  18.    [Commanders  not  to  be  interested  in  sale  of  victuals^  Ac.] 

Any  officer  commanding  in  any  garrison,  fort,  or  barracks  of  the  United 
States  who,  for  his  private  advantage,  lays  any  duty  or  imposition  upon, 
or  is  interested  in,  the  sale'  of  any  victuals,  liquors,  or  other  necessaries  of 
life,  brought  into  such  garrison,  fort,  or  barracks,  for  the  use  of  the  soldiers, 
shall  be  dismissed  from  the  service.      [B.  S.  sec.  1342,] 

Art.  of  War,  61. 

Art.  19.  [Disrespectful  words  against  the  President,  &c.]  Any  officer 
who  uses  contemptuous  or  disrespectful  words  against  the  President,  the 
Vice-President,  the  Congress  of  the  United  States,  or  the  chief  magistrate 
or  legislature  of  any  of  the  United  States  in  which  he  is  quartered,  shall 
be  dismissed  from  the  service,  or  otherwise  punished,  as  a  court-martial 
may  direct.  Any  soldier  who  so  offends  shall  be  punished  as  a  court- 
martial  may  direct.      [B.  8.  sec,  1342.] 

Art.  of  War,  5. 

Art.  20.  [Disrespect  toward  commanding  officer.]  Any  officer  or 
soldier  who  behaves  himself  with  disrespect  toward  his  commanding  officer 
shall  be  punished  as  a  court-martial  may  direct.       [B.  8,  sec.  1342.] 

Art.  of  War,  6. 

Art.  21.  [Striking  a  superior  officer.]  Any  officer  or  soldier  who,  on 
any  pretense  whatsoever,  strikes  his  superior  officer,  or  draws  or  lifts  up 
any  weapon,  or  offers  any  violence  against  him,  being  in  the  execution  of 
his  office,  or  disobeys  any  lawful  command  of  his  superior  officer,  shall 
suffer  death,  or  such  other  punishment  as  a  court-martial '  may  direct. 
[B.  S,  sec,  1342.] 

Art.  of  War,  9. 

A  soldier  who  has  kiUed  his  sergeant  is  well  as  by  a  court-martial  for  mutinous 
triable  by  the  civil  courts  for  murder,  as     conduct.     (1857)   8  Op.  Atty.-Gen.  396. 

Art.  22.  [Mutiny.]  Any  officer  or  soldier  who  begins,  excites,  causes, 
or  joins  in  any  mutiny  or  sedition,  in  any  troop,  battery,  company,  party, 
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post,  detachment,  or  guard,  shall  suffer  death,  or  such  other  punishment 
as  a  court-martial  may  direct.     [R.  8,  sec.  1342.] 

Art,  of  War,  7. 

In  preserving  the  peace  within  a  f ort,  single  unarmed  soldier,  though .  drunken, 

an  officer  is  authorized  to  use  all  reason-  riotous,  or  even  mutinous,  when  he  could 

able  means,   but    the   means   used   should  be  arrested  without  resort  to  such  extreme 

be  measured  by  the  necessity  of  the  case.  means.     U.  S.  t?.  Carr,    (1872)    1   Woods 

The  law  will  not  justify  the  killing  of  a  (U.  S.)   480. 

Art.  23.  [Failing  to  resist  mutiny.]  Any  officer  or  soldier  who,  being 
present  at  any  mutiny  or  sedition,  does  not  use  his  utmost  endeavor  to 
suppress  the  same,  or  having  knowledge  of  any  intended  mutiny  or  sedition, 
does  not,  without  delay,  give  information  thereof  to  his  commanding  officer, 
shall  suffer  death,  or  such  other  punishment  as  a  court-martial  may  direct. 
[R.  8.  sec.  1342.] 

Art.  of  War,  8. 

Art.  24.  [Quarrels  and  frays.]  All  officers,  of  what  condition  soever, 
have  power  to  part  and  quell  all  quarrels,  frays,  and  disorders,  whether 
among  persons  belonging  to  his  own  or  to  another  corps,  regiment,  troop, 
battery,  or  company,  and  to  order  officers  into  arrest,  and  non-commissioned 
officers  and  soldiers  into  confinement,  who  take  part  in  the  same,  until  their 
proper  superior  officer  is  acquainted  therewith.  And  whosoever,  being  so 
ordered,  refuses  to  obey  such  officer  or  non-commissioned  officer,  or  draws 
a  weapon  upon  him,  shall  be  punished  as  a  court-martial  may  direct. 
[B.  8.  sec.  1342.] 

Art.  of  War,  27. 

Art.  25.  [Keproachful  or  provoking  speeches.]  No  officer  or  soldier 
shall  use  any  reproachful  or  provoking  speeches  or  gestures  to  another. 
Any  officer  who  so  offends  shall  be  put  in  arrest.  Any  soldier  who  so 
offends  shall  be  confined,  and  required  to  ask  pardon  of  the  party  offended, 
in  the  presence  of  his  commanding  officer.     [R.  8.  sec.  1342.] 

Art.  of  War,  24. 

Art.  26.  [Challenges  to  fight  duels.]  No  officer  or  soldier  shall  send  a 
challenge  to  another  officer  or  soldier  to  fight  a  duel,  or  accept  a  challenge 
so  sent.  Any  officer  who  so  offends  shall  be  dismissed  from  the  service. 
Any  soldier  who  so  offends  shall  suffer  such  punishment  as  a  court-martial 
may  direct.     [R.  8.  sec.  1342.] 

Art.  of  War,  25. 

This  article  was  amended  to  read  as  above  by  the  Act  of  Feb.  27,  1877,  eh.  69,  19 
Stat.  L.  244.  The  amendment  consisted  of  striking  out  the  word  "corporal"  h^ore 
the  word  "  punishment." 

Abt.  27.  [Allowing  persona  to  go  out  and  fight;  seconds  and  pro- 
moters.] Any  officer  or  non-commissioned  officer,  commanding  a  guard, 
who,  knowingly  and  willingly,  suffers  any  person  to  go  forth  to  fight  a 
duel,  shall  be  punished  as  a  challenger;  and  all  seconds  or  promoters  of 
duels,  and  carriers  of  challenges  to  fight  duels,  shall  be  deemed  principals, 
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and  punished  accordingly.  It  shall  be  the  duty  of  any  officer  command- 
ing an  army,  regiment,  troop,  battery,  company,  post,  or  detachment,  who 
knows  or  has  reason  to  believe  that  a  challenge  has  been  given  or  accepted 
by  any  officer  or  enlisted  man  under  his  command,  immediately  to  arrest 
the  oflfender  and  bring  him  to  trial.    [B.  8.  sec.  1312.] 

Art.  of  War,  26. 

Art.  28.  [Upbraiding  another  for  refusing  challenge.]  Any  officer  or 
soldier  who  upbraids  another  officer  or  soldier  for  refusing  a  challenge  shall 
himself  be  punished  as  a  challenger ;  and  all  officers  and  soldiers  are  hereby 
discharged  from  any  disgrace  or  opinion  of  disadvantage  which  might  arise 
from  their  having  refused  to  accept  challenges,  as  they  will  only  have 
acted  in  obedience  to  the  law,  and  have  done  their  duty  as  good  soldiers, 
who  subject  themselves  to  discipline.     [B.  S,  sec.  1342.] 

Art.  of  War,  28. 

Art.  29.  [Wrongs  to  officers,  redress  of.]  Any  officer  who  thinks  him- 
self wronged  by  the  commanding  officer  of  his  regiment,  and,  upon  due 
application  to  such  commander,  is  refused  redress,  may  complain  to  the 
general  commanding  in  the  State  or  Territory  where  such  regiment  is 
stationed.  The  general  shall  examine  into  said  complaint  and  take  proper 
measures  for  redressing  the  wrong  complained  of;  and  he  shall,  as  soon 
as  possible,  transmit  to  the  Department  of  War  a  true  statement  of  such 
complaint,  with  the  proceedings  had  thereon.     [B.  S,  sec.  1342.] 

Art.  of  War,  34. 

Art.  30.  [Wrongs  to  soldiers,  redress  of.]  Any  soldier  who  thinks 
himself  wronged  by  any  officer  may  complain  to  the  commanding  officer 
of  his  regiment,  who  shall  summon  a  regimental  court-martial  for  the 
doing  of  justice  to  the  complainant.  Either  party  may  appeal  from  such 
regimental  court-martial  to  a  general  court-martial;  but  if,  upon  such 
second  hearing,  the  appeal  appears  to  be  groundless  and  vexatious,  the 
party  appealing  shall  be  punished  at  the  discretion  of  said  general  court- 
martial.     [B.  8.  sec.  1342.] 

Art.  of  War,  »5. 

Art.  31.  [Lying  out  of  quarters.]  Any  officer  or  soldier  who  lies  out 
of  his  quarters,  garrison,  or  camp,  without  leave  from  his  superior  officer, 
shall  be  punished  as  a  court-martial  may  direct.     [B.  8.  sec.  1342.] 

Art.  of  War,  42. 

Art.  32.  [Soldiers  absent  without  leave.]  Any  soldier  who  absents 
himself  from  his  troop,  battery,  company,  or  detachment,  without  leave  from 
his  commanding  officer,  shall  be  punished  as  a  court-martial  may  direct. 
[B.  8.  sec.  1342.] 

Art.  of  War,  21. 

The  pay  of  a  soldier  cannot  be  stopped  not  impose  such  stoppage,  unless  a  statute 
where  he  was  convicted  of  absence  without  or  an  army  re^ilation  so  provides.  (18S0) 
leave,  when  the  sentence  of  the  court  does      Ui  Op.  Atty.-(Jen.  474. 
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Art.  33.  [Absence  from  parade  without  leave.]  Any  officer  or  soldier 
who  fails,  except  when  prevented  by  sickness  or  other  necessity,  to  repair, 
at  the  fixed  time,  to  the  place  of  parade,  exercise,  or  other  rendezvous 
appointed  by  his  commanding  officer,  or  goes  from  the  same,  without  leave 
from  his  commanding  officer,  before  he  is  dismissed  or  relieved,  shall  be 
punished  as  a  court-martial  may  direct.     [B.  8,  sec.  1342.] 

Art.  of  War,  44. 

Art.  34.  [One  mile  from  camp  without  leave.]  Any  soldier  who  is 
found  one  mile  from  camp,  without  leave  in  writing  from  his  commanding 
officer,  shall  be  punished  as  a  court-martial  may  direct.     [B.  8.  sec.  1342.] 

Art.  of  War,  41. 

Art.  35.  [Failing  to  retire  at  retreat.]  Any  soldier  who  fails  to  retire 
to  his  quarters  or  tent  at  the  beating  of  retreat,  shall  be  punished  accord- 
ing to  the  nature  of  his  offense.     [R.  8.  sec.  1342.] 

Art.  of  War,  43. 

Art.  36.  [Hiring  duty.]  No  soldier  belonging  to  any  regiment,  troop, 
battery,  or  company  shall  hire  another  to  do  his  duty  for  him,  or  be  excused 
from  duty,  except  in  cases  of  sickness,  disability,  or  leave  of  absence. 
Every  such  soldier  found  guilty  of  hiring  his  duty,  and  the  person  so 
hired  to  do  another's  duty,  shall  be  punished  as  a  court-martial  may  direct. 
[B.  8.  sec.  1342.] 

Art.  of  War,  47. 

Art.  37.  [Ctoxmiving  at  hiring  duty.]  Every  non-commissioned  officer 
who  connives  at  such  hiring  of  duty  shall  be  reduced.  Every  officer  who 
knows  and  allows  such  practices  shall  be  punished  as  a  court-martial  may 
direct.     [R.  8.  sec.  1342.] 

Art.  of  War,  48. 

Art.  38.  [Drunk  on  duty.]  Any  officer  who  is  found  drunk  on  his 
guard,  party,  or  other  duty,  shall  be  dismissed  from  the  service.  Any 
soldier  who  so  offends  shall  suffer  such  punishment  as  a  court-martial  may 
direct.  No  court-martial  shall  sentence  any  soldier  to  be  branded,  marked, 
or  tattooed.     [B.  8.  sec.  1342.] 

Art.  of  War,  45. 

This  article  was  amended  to  read  as  above  by  the  Act  of  Feb.  18,  1875,  ch.  80,  18 
Stat.  L.  318.  The  amendment  consisted  in  striking  out  the  word  "corporal"  before 
the  word  "  punishment,"  and  in  the  addition  of  the  last  sentence.  The  word  **  cor- 
poral "  was  also  stricken  out  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  244. 

When  the  word  used  in  the  charge  is  sufficient   to    inform   the   accused   of   the 

"  inebriation,"  and  not  the  word  "  drunk-  military   offense   for   which   he   is   to   be 

enness,"  it  is  not  a  strictly  formal  follow-  tried:     (1819)    1  Op.  Atty.-Gen.  294. 
ing  of  the  term  used  in  the  article,  but  is 

Art.  39.  [Sentinel  sleeping  on  post.]  Any  sentinel  who  is  found  sleep- 
ing upon  his  post,  or  who  leaves  it  before  he  is  regularly  relieved,  shall 
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suiter  death,  or  such  other  punishment  as  a  court-martial  may  direct. 
[R,  S,  sec.  1342,] 

Art.  of  War,  46. 

Abt.  40.  [Quitting  guard,  Ac.,  without  leave.]  Any  officer  or  soldier 
who  quits  his  guard,  platoon,  or  division,  without  leave  from  his  superior 
officer,  except  in  a  case  of  urgent  necessity,  shall  be  punished  as  a  court- 
martial  may  direct.     [R,  S,  sec.  1342.] 

Art.  of  War,  60. 

Art.  41.  [False  alarms.]  Any  officer  who,  by  any  means  whatsoever, 
occasions  false  alarms  in  camp,  garrison,  or  quarters,  shall  suffer  death, 
or  such  other  punishment  as  a  court-martial  may  direct.     [R.  8.  sec.  1342.] 

Art.  of  War,  49. 

Abt.  42.  [Misbehavior  before  the  enemy,  cowardice,  &c.]  Any  officer 
or  soldier  who  misbehaves  himself  before  the  enemy,  runs  away,  or  shame- 
fully abandons  any  fort,  post,  or  guard,  which  he  is  commanded  to  defend, 
or  speaks  words  inducing  others  to  do  the  like,  or  casts  away  his  arms  or 
ammunition,  or  quits  his  post  or  colors  to  plunder  or  pillage,  shall  suffer 
death,  or  such  other  punishment  as  a  court-martial  may  direct.  [R.  8. 
sec.  1342.] 

Art  of  War,  62. 

Abt.  43.  [Compelling  a  surrender.]  If  any  commander  of  any  gar- 
rison, fortress,  or  post  is  compelled,  by  the  officers  and  soldiers  under  his 
command,  to  give  up  to  the  enemy  or  to  abandon  it,  the  officers  or  soldiers 
so  offending  shall  suffer  death,  or  such  other  punishment  as  a  court-martial 
may  direct.     [R.  8.  sec.  1342.] 

Art  of  War,  69. 

Abt.  44.  [Disclosing  watchword.]  Any  person  belonging  to  the 
armies  of  the  United  States  who  makes  known  the  watchword  to  any  per- 
son not  entitled  to  receive  it,  according  to  the  rules  and  discipline  of  war, 
or  presumes  to  give  a  parole  or  watchword  different  from  that  which  he 
received,  shall  suffer  death,  or  such  other  punishment  as  a  court-martial 
may  direct.     [R.  8.  sec.  1342.] 

Art.  of  War,  63. 

Abt.  45.  [Believing  the  enemy.]  Whosoever  relieves  the  enemy  with 
money,  victuals,  or  ammunition,  or  knowingly  harbors  or  protects  an 
enemy,  shall  suffer  death,  or  such  other  punishment  as  a  court-martial;may 
direct.     [R.  8.  sec.  1342.] 

Art.  of  War,  66. 

Abt.  46.  [Corresponding  with  the  enemy.]  Whosoever  holds  corre- 
spondence with,  or  gives  intelligence  to,  the  enemy,  either  directly  or  indi- 
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rectly,  shall  suffer  death,  or  such  other  punishment  as  a  court-martial  may 
direct.     [B.  8.  sec.  1342.] 


Art.  of  War,  67. 

An  acquittal  by  a  court-martial  la  no 
bar  to  a  prosecution  for  treason  in  a  civil 


court  under  the  Act  of  July  17,  1862,  |  2. 
U.  S.  V.  Cashiel,  (1863)  1  Hughee  (U.  S.)  652. 


Art.  47.  [Desertion.]  Any  ofBcer  or  soldier  who,  having  received  pay, 
or  having  been  duly  enlisted  in  the  service  of  the  United  States,  deserts 
the  same,  shall,  in  time  of  war,  suffer  death,  or  such  other  punishment  as 
a  court-martial  may  direct ;  and  in  time  of  peace,  any  punishment,  except- 
ing death,  which  a  court-martial  may  direct.     [E.  S.  sec.  1342.] 

Art.  of  War,  20;  Act  of  May  29,    1830,  eh.  183,  4  Stat.  L.  418. 
Deserters  —  apprehension  of  deserters^  etc. —  See  R.  S.  sees.  1996,  1997,  1998,  and  sub- 
sequent acts,  under  title  War  Department  and  Military  Establishment. 


The  penalties  imposed  under  sections 
1996  and  1998,  R.  S.,  can  take  effect  onlj 
upon  conviction  by  court-martial.  Kurtz 
V.  Moffitt,  (1885)  115  U.  S.  487,  6  S.  Ct. 
148,  29  U.  S.   (L.  ed.)   458. 

Defense  of  over  age  at  time  of  enlist- 
ment.—  Having  taken  the  oath  of  enlist- 
ment, a  soldier  cannot  avoid  a  charge  of 
desertion  by  showing  that  at  tlie  time  he 
enlisted  he  was  over  the  age  limit.  In  re 
Grimley,  (lg90)  137  U.  S.  147,  11  S.  Ct. 
54,  34  U.  S.   (L,  ed.)    636. 

Forfeiture  of  rights  of  citizenship. — 
Congress  cannot  prescribe  the  qualitica- 
tions  of  electors  within  the  several  states; 
the  state  alone  has  the  power  to  regulate 
suffrage  and  to  determine  who  shall  or 
who  shall  not  be  a  voter.  The  Act  of 
March  3,  1865  (R.  S.  1996),  in  imposing 
forfeiture  of  the  rights  of  citizenship  as  a 
punishment  for  desertion,  is  within  the 
powers  of  Congress,  and  the  Act  is  not  an 
ew  post  facto  law  in  so  punishing  previous 
desertion,  as  failing  to  return  to  the  serv- 
ice makes  the  desertion  a  continuing  of- 
fense.   Huber  v.  Reily,  (1866)  53  Pa.  St.  112. 

Desertion  is  an  exclusively  military 
crime  not  triable  by  the  civil  tribunals. 
Kurtz  V.  Moffitt,  (1885)  115  U.  S.  487, 
6  S.  Ct.  148,  29  U.  S.  (L.  ed.)  458;  In  re 
White,   (1883)    17  Fed.  723. 

Desertion  by  minors. —  If  the  enlistment 
of  a  minor  be  void  by  reason  of  thp  ab- 
sence of  consent  of  parents,  yet  if  he 
remains  in  the  service  for  more  tlian  tw^o 
years  after  coming  of  age  and  receives 
pay,  he  comes  within  the  letter  of  the 
article,  and  a  judgment  by  court-martial 
for  desertion  cannot  be  collaterally  ques- 
tioned on  habeas  corpus.  In  re  Dohren- 
dorf,  (1889)  40  Fed.  148;  In  re  Spencer, 
(1889)   40  Fed.  149. 

A  minor,  enlisted  without  the  consent 
of  his  parents  or  guardians,  though  im- 
properly enlisted,  cannot,  after  receiving 
pay  and  clothing,  himself  determine  the 
legality  or  illegality  of  his  service  by 
deserting  it,  and  if  he  desert,  he  is  liable 
to  be  tried  and  punished  by  court-martial. 


In  re  Kaufman,    (1890)    41  Fed.  876;  In 
rp  Zimmerman,  (1887)  30  Fed.  176. 

The  enlistment  of  a  minor  is  voidable 
only;  and,  although  under  age,  he  becomes 
by  such  enlistment  engaged  in  the  service 
of  the  United  States,  and  subject  to  the 
power  and  jurisdiction  of  the  military 
authorities,  /n  re  Spencer,  (1889)  40  Fed. 
149;  In  re  Cosenow,  (1889)  37  Fed.  670; 
In  re  Hearn,  (1887)  32  Fed.  141;  In  re 
Davison,   (1884)   21  Fed.  618. 

When  a  minor,  within  three  days  after 
enlistment,  leaves  the  recruiting  station 
before  being  assigned  to  duty  and  does  not 
return  it  cannot  be  considered  as  a  crim- 
inal desertion  and  he  may  be  discharged 
on  habeas  corpus  from  military  custody. 
U.  S,  V.  Hanchett,  (1883)   18  Fed.  26. 

In  the  case  of  In  re  Baker,  (1885)  23 
Fed.  30,  the  court  says  that  the  enlist- 
ment, being  contrary  to  R.  S.  sec.  1117, 
was  absolutely  void,  and  must  be  so  held 
on  petition  of  the  father.  Not  being  duly 
enlisted,  the  minor  could  not  commit  the 
crime  of  desertion,  and  the  court-martial 
could  not  retain  jurisdiction.  See  also 
U.  S.  V.  Wright,  (1863)  5  Phila.  (Pa.) 
296,  20  Leg.  Int.    (Pa.)   21. 

The  enlistment  of  one  under  sixteen 
years  of  age  was  void  whether  the  father 
consented  in  writing  or  not.  The  evidence 
of  relatives,  no  one  of  whom  testifies  with 
certainty,  supported  by  mutilated  records 
of  the  ages  of  the  children  in  what  pur- 
ports to  be  the  family  Bible,  is  not  suffi- 
cient to  establish  the  fact  that  one  was 
under  sixteen  years  against  the  sworn 
statement  of  the  father  at  the  time  of  en- 
listment that  he  was  twenty  years  and  six 
months.    In  re  Lawler,  (1889)  40  Fed.  233. 

When  a  bounty  is  offered  to  volunteers 
accepted  and  mustered  into  the  service, 
the  instalments  of  bounty  due  and  pay- 
able at  the  time  of  desertion  are  forfeited 
thereby,  and  the  instalments  not  already 
due  never  become  due  in  case  the  deserter 
does  not  return.  In  case  he  returns,  or 
is  apprehended  and  put  back  into  service, 
on  serving  out  his  term  he  is  entitled  to 
receive  them.    (1870)  13  Op.  Atty.-Gen.  188. 
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Aht.  48.  [Deserter  shall  serve  full  term.]  Every  soldier  who  deserts 
the  service  of  the  United  States  shall  be  liable  to  serve  for  such  period  as 
shall,  with  the  time  he  may  have  served  previous  to  his  desertion,  amount 
to  the  full  term  of  his  enlistment;  and  such  soldier  shall  be  tried  by  a 
court-martial  and  punished,  although  the  term  of  his  enlistment  may  have 
elapsed  previous  to  his  being  apprehended  and  tried.     [R.  S.  sec,  1342,] 

Act  of  Jan.  11,  1812,  ch.  14,  2  Stat.  L.  673;  Act  of  Jan.  20,  1813,  ch.  16,  2  Stat.  L 
796. 


The  penalties  imposed  under  sections 
1906  and  1998,  R.  S.,  can  take  effect  only 
upon  conviction  by  court-martial.  Kurtz 
V.  Moffitt,  (1885)  115  U.  S.  487,  6  S.  Ct. 
148,  §9  U.  S.    (L.  ed.)   458. 

When  a  conTiction  for  desertion  has 
been  disapproved  by  the  reviewing  officer, 
and  the  prisoner  releas.ed  and  restored  to 
duty,  it  IB  in  effect  an  acquittal,  and  pay 
cannot  be  withheld.  (1871)  13  Op.  Atty.- 
Gen.   459. 

Enlistment  of  deserter. —  While  section 
1118,  R.  S.,  prohibits  the  enlistment  of  a 
deserter,  a  deserter  who  enlists,  and  after- 
wards again  deserts,  on  being  brought  to 
trial  for  the  second  offense,  cannot  defend 
on  the  ground  that  his  enlistment  was 
void.  In  re  McVey,  (1885)  11  Sawy. 
(r.  S.)   25. 

The  forfeiture  of  pay  and  bounty  due 
and  payable  at  the  time  of  desertion, 
undot*  Xo.  1358  of  the  Army  Regulations, 
is  not  a  fine  or  penalty,  but  relates  solely 
to  the  soldier's  rights  under  his  contract 
of  enlistment,  and  the  fact  of  desertion 
need  not  be  established  by  the  record  of 


court-martial.     (1870)    13  Op.  Atty.-Gen. 
188. 

Recovery  by  deserter  for  horse  captured. 
—  All  statutes  for  the  benefit  of  soldiers 
are  based  on  the  supposition  of  faithful 
service,  and  a  deserter  cannot  recover  for 
his  horse  captured  by  the  enemy.  Tapia's 
Case,   (1880)    16  Ct.  CI.  561. 

Pay  and  bounty  of  deserter  honorably 
discharged. —  A  soldier  found  guilty  of  de- 
sertion, though  restored  to  duty  and  sub- 
sequently honorably  discharged,  is  not 
entitled  to  pay  and  bounty  forfeited  by 
such  desertion.  U.  S.  v.  Landers,  (1875) 
92  V.  S.  77,  23  U.  S.  (L.  ed.)  603.  But 
where  a  deserter  was  restored  to  duty, 
without  trial,  on  condition  that  he  make 
good  the  time  lost,  and  complied  with  the 
condition,  an  honorable  discharge  at  the 
expiration  of  his  term  of  service  was  a 
final  judgment  on  his  entire  military 
record,  and  he  was  entitled  to  bounty 
money.  V.  S.  v.  Kelly,  (1872)  16  Wall. 
34,  21  U.  S.  (L.  ed.)  106;  Cole  V.  U.  S., 
(1899)  34  Ct.  CI.  446. 


Art.  49.  [Desertion  by  resij^nation.]  Any  officer  who,  having  tendered 
his  resignation,  quits  his  post  or  proper  duties,  without  leave,  and  with 
intent  to  remain  permanently  absent  therefrom,  prior  to  due  notice  of  the 
acceptance  of  the  same,  shall  be  deemed  and  punished  as  a  deserter. 
[R,  8,  sec.  1342.] 


Act  of  Aug.  5,  1861,  ch.  54,  12  Stat.  L.  316. 


Upon  receipt  of  notice  of  acceptance  of 
resignation  the  office  becomes  vacant,  and 
a  revocation  by  the  President  does  not 
restore  the  officer.  Nothing  could  rein- 
state him  but  a  new  nomination  and 
confirmation  by  the  Senate.     Mimniack  v. 


U.  S.,  (1878)  97  U.  S.  426,  24  U.  S. 
(L.  ed.)  1067;  Bennett  v.  U.  S.,  (1884) 
19  Ct.  CI.  379;  U.  S.  i\  Corson,  (1885) 
114  V.  S.  619,  5  S.  Ct.  1158,  29  U.  S. 
(L.  ed.)    254. 


Aht.  50.  [Enlisting  in  other  regiment  without  discharge.]  No  non- 
commissioned officer  or  soldier  shall  enlist  himself  in  any  other  regiment, 
troop,  or  company,  without  a  regular  discharge  from  the  regiment,  troop, 
or  company  in  which  he  last  served,  on  a  penalty  of  being  reputed  a 
deserter,  and  suffering  accordingly.  And  in  case  any  officer  shall  know- 
ingly receive  and  entertain  such  non-commissioned  officer  or  soldier,  or 
shall  not,  after  his  being  discovered  to  be  a  deserter,  immediately  confine 
him  and  give  notice  thereof  to  the  corps  in  which  he  last  served,  the  said 
officer  shall,  by  a  court-martial,  be  cashiered.     {R.  8,  sec.  1342J] 

Art.  of  War,  22. 
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Art.  51.  [Advising  to  desert.]  Any  officer  or  soldier  who  advises  or 
persuades  any  other  officer  or  soldier  to  desert  the  service  of  the  United 
States,  shall,  in  time  of  war,  suffer  death,  or  such  other  punishment  as  a 
court-martial  may  direct ;  and  in  time  of  peace,  any  punishment,  excepting 
death,  which  a  court-martial  may  direct.     [B,  8.  sec,  1342.] 

Art.  of  War,  23;  Act  of  May  29,  1830,  ch.  183,  4  Stat.  L.  418. 

This  ia  an  exclusively  military  offense  v.  Moffitt,  (1885)  115  U.  S.  487,  6  S.  Ct. 
not  triable  by  the  civil  tribunals.    Kurtz      148,  29  U.  S.   (L.  ed.)   458. 

Art.  52.  [Misconduct  at  divine  service.]  It  is  earnestly  recommended 
to  all  oflBcers  and  soldiers  diligently  to  attend  divine  service.  Any  officer 
who  behaves  indecently  or  irreverently  at  any  place  of  divine  worship  shall 
be  brought  before  a  general  court-martial,  there  to  be  publicly  and  severely 
reprimanded  by  the  president  thereof.  Any  soldier  who  so  offends  shall, 
for  his  first  offense,  forfeit  one-sixth  of  a  dollar;  for  each  further  offense 
he  shall  forfeit  a  like  sum,  and  shall  be  confined  twenty-four  hours.  The 
money  so  forfeited  shall  be  deducted  from  his  next  pay,  and  shall  be 
applied,  by  the  captain  or  senior  officer  of  his  troop,  battery,  or  company, 
to  the  use  of  the  sick  soldiers  of  the  same.     [R.  8.  $ec.  1342.] 

Airt  of  War,  2. 

Abt.  53.  [Profane  oaths.]  Any  officer  who  uses  any  profane  oath  or 
execration  shall,  for  each  offense,  forfeit  and  pay  one  dollar.  Any  soldier 
who  so  offends  shall  incur  the  penalties  provided  in  the  preceding  article ; 
and  all  moneys  forfeited  for  such  offenses  shall  be  applied  as  therein 
provided.     [B.  8.  sec.  1342.] 

Art  of  War,  8. 

Abt.  54.  [Officers  to  keep  good  order  in  their  commands.]  Every 
officer  commanding  in  quarters,  garrison,  or  on  the  march,  shall  keep  good 
order,  and,  to  the  utmost  of  his  power,  redress  all  abuses  olr  disorders 
which  may  be  committed  by  any  officer  or  soldier  under  his  command; 
and  if,  upon  complaint  made  to  him  of  officers  or  soldiers  beating  or  other- 
wise ill-treating  any  person,  disturbing  fairs  or  markets,  or  committing 
any  kind  of  riot,  to  the  disquieting  of  the  citizens  of  the  United  States, 
he  refuses  or  omits  to  see  justice  done  to  the  offender,  and  reparation 
made  to  the  party  injured,  so  far  as  part  of  the  offender's  pay  shall  go 
toward  such  reparation,  he  shall  be  dismissed  from  the  service,  or  other- 
wise punished,  as  a  court-martial  may  direct.     [B,  8.  sec.  1342.] 

Art.  of  War,  32. 

Abt.  55.  [Waste  or  spoil  and  destruction  of  property  without  orders.] 
Ail  officers  and  soldiers  are  to  behave  themselves  orderly  in  quarters  and  on 
the  march;  and  whoever  commits  any  waste  or  spoil,  either  in  walks  or 
trees,  parks,  warrens,  fish-ponds,  houses,  gardens,  grain-fields,  inclosures, 
or  meadows,  or  maliciously  destroys  any  property  whatsoever  belonging  to 
inhabitants  of  the  United  States,  (unless  by  order  of  a  general  officer  com- 
manding a  separate  army  in  the  field,)  shall,  besides  such  penalties  as  he 
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may  be  liable  to  by  law,  be  punished  as  a  court-martial  may  direct.    [B.  S. 
sec.  1342,] 

Art.  of  War,  64. 

Abt.  56.  [Violence  to  persons  bringing  provisions.]  Any  officer  or 
soldier  who  does  violence  to  any  person  bringing  provisions  or  other  neces- 
saries to  the  camp,  garrison,  or  quarters  of  the  forces  of  the  United  States 
in  foreign  parts,  shall  suffer  death,  or  such  other  punishment  as  a  court- 
martial  may  direct.     [B,  8.  sec.  1342.] 

Art.  of  War,  61. 

Art.  57.  [Forcing  a  safeguard.]  Whosoever,  belonging  to  the  armies 
of  the  United  States  in  foreign  parts,  or  at  any  place  within  the  United 
States  or  their  Territories  during  rebellion  against  the  supreme  authority 
of  the  United  States,  forces  a  safe-guard,  shall  suffer  death.  [B.  8, 
sec.  1342.] 

Art.  of  War,  65;  Act  of  July  13,  1861;  Act  of  July  31,  1861;  Act  of  Feb.  13,  1862, 
ch.  25,  12  Stat.  L.  340. 

Abt.  58.  [Certain  crimes  during  rebellion.]  In  time  of  war,  insur- 
rection, or  rebellion,  larceny,  robbery,  burglary,  arson,  mayhem,  man- 
slaughter, murder,  assault  and  battery  with  an  intent  to  kill,  wounding, 
by  shooting  or  stabbing,  with  an  intent  to  commit  murder,  rape,  or  assault 
and  battery  with  an  intent  to  commit  rape,  shall  be  punishable  by  the 
sentence  of  a  general  court-martial,  when  committed  by  persons  in  the 
military  service  of  the  United  States,  and  the  punishment  in  any  such  case 
shall  not  be  less  than  the  punishment  provided,  for  the  like  offense,  by 
the  laws  of  the  State,  Territory,  or  district  in  which  such  offense  may  have 
been  committed.     [B.  S.  sec.  1342.] 

Act  of  July  13,  1861;  Act  of  July  31,  1861;  Act  of  March  3,  1863;  Act  of  March  3, 
1875,  ch.  144,  18  SUt.  L.  479. 


Larceny  of  a  horse  in  time  of  war  by 
one  from  his  fellow  soldiera  is  a  crime 
under  this  article.  Irby  r.  U.  S.,  (1883) 
18  Ct.  CI.  259. 

This  article  does  not  confer  exclusive 
jurisdiction  on  the  military  tribunals  as 
against  the  courts  of  loyal  states;  but  one 
in  the  military  service  of  the  United 
•States  is  not  amenable  to  the  laws  of  a 
state  in  which  a  crime  committed  by  him 
is  perpetrated,  when  such  state  was  at 
the  time  in  a  state  of  hostility  to  the 
national  government.  Coleman  v.  Ten- 
nessee, (1878)  97  U.  S.  509,  24  U.  S. 
(L.  ed. )  1118;  Tennessee  v.  Hibdom, 
(1885)   23  Fed.  795. 

"Condition  of  hostiUty."— If  a  terri- 
tory be  declared  to  be  in  a  state  of  insur- 
rection by  the  President's  proclamation, 
and  part  of  such   territory  should  come 


within  the  national  lines,  the  "  condition 
of  hostility  "  remained  impressed  upon  it 
until  it  was  removed  by  proclamation  of 
the  President.  McClel land's  Case,  10  Ct. 
CI.  68;  Philips  v.  Hatch,  (1871)  1  Dill. 
(U.  S.)    571. 

Army  contractors  are  subject  to  mili- 
tary rules  and  articles  of  war,  and  a  com- 
mander may  issue  an  order  to  arrest  one 
who  has  induced  friendly  Indians  to  steal 
cattle  for  him  with  a  view  to  turn  the 
cattle  over  to  the  government  under  con- 
tracts to  supply  beef  to  the  army.  Holmes 
V.  Sheridan,  (1870)  1  Dill.  (U.  S.)  351. 

This  article  is  limited  in  its  operation 
to  a  state  of  "  war,  insurrection,  or  re- 
bellion," within  the  United  States,  and 
therefore  has  no  application  in  Cuba  dur- 
ing military  occupation.  (1900)  23  Op. 
Atty.-Gen.  120. 


Art.  59.  [Offenders  to  be  delivered  up  to  civil  magistrates.]  When 
any  officer  or  soldier  is  accused  of  a  capital  crime,  or  of  any  offense  against 
the  person  or  property  of  any  citizen  of  any  of  the  United  States,  which 
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is  punishable  by  the  laws  of  the  land,  the  commanding  officer,  and  the 
officers  of  the  regiment,  troop,  battery,  company,  or  detachment,  to  which 
the  person  so  accused  belongs,  are  required,  except  in  time  of  war,  upon 
application  duly  made  by  or  in  behalf  of  the  party  injured,  to  use  their 
utmost  endeavors  to  deliver  him  over  to  the  civil  magistrate,  and  to  aid 
the  officers  of  justice  in  apprehending  and  securing  him,  in  order  to  bring 
him  to  trial.  If,  upon  such  application,  any  officer  refuses  or  willfully 
neglects,  except  in  time  of  war,  to  deliver  over  such  accused  person  to 
the  civil  magistrates,  or  to  aid  the  officers  of  justice  in  apprehending  him, 
he  shall  be  dismissed  from  the  service.     [B.  S,  sec.  1342.] 

Art.  of  War,  33;  Act  of  March  3,  1863,  ch.  76,  12  Stat.  L.  736. 


Surrender  of  accused. — ^An  application 
to  the  commanding  officer  must  show  that 
the  ofTense  charged  is  ''  punishable  by  the 
known  laws  of  the  land,"  and  he  must  be 
so  satisfied  before  surrendering  the  ac- 
cused to  the  civil  authorities.  (1825) 
2  Op.  Atty.-Gen.  10. 

Jurisdiction  of  civil  courts. —  In  U.  S. 
t\  Lewis,  (1904)  129  Fed.  823,  affirmed 
(1906)  200  U.  S.  1,  26  S.  Ct.  229,  50  U.  S. 
( L.  ed. )  343,  it  was  jield  that  the  enact- 
ment of  this  article  was  a  distinct 
recognition  by  Congress  of  the  general 
jurisdiction  in  time  of  peace  of  the  civil 
courts  of  the  state  over  persons  in  the 
United  States  military  service  accused  of 
offenses  against  citizens  of  the  state. 

A  District  Court  has  jurisdiction  to 
indict  and  try  a  person  charged  with  hav- 
ing forged  an  obligation  of  the  United 
States  with  intent  to  defraud,  which  is 
made  an  offense  against  the  United  States 
by  R.  S.  sec.  5414,  2  Fed.  Stat.  Annot.  298, 
although  he  was  at  the  time  an  officer  of 
the  army,  and  the  alleged  ofTense  was  com- 
mitted at  a  military  post,  and  with  intent 
to  defraud  an  enlisted  soldier,  where  the 
accused  has  since  been  discharged  from 
the  army  without  any  action  against  him 
having  been  taken  by  the  military  author- 
ities; there  being  no  provision,  either 
constitutional  or  statutory,  conferring  ex- 
clusive jurisdiction  on  courts-martial  to 
punish  such  offense.  Neall  v.  V.  S., 
(1902)    118  Fed.  699. 

In  U.  S.  V.  Clark,  (1887)  31  Fed.  710, 
it  was  held  that  a  Circuit  Court  has 
jurisdiction  of  a  homicide  committed  by 
one  soldier  upon  another  in  a  military 
reservation. 


Homicide  by  military  gaard. — Where,  on 
a  writ  of  habeas  corpus  to  obtain  the  dis- 
charge of  two  members  of  the  United 
States  army  from  an  indictment  for 
murder,  found  by  the  courts  of  the  state 
where  the  offense  was  committed,  it  ap- 
peared that  the  shooting  of  the  deceased 
occurred  in  the  streets  of  a  city,  outside 
the  military  reservation,  while  the  peti- 
tioners were  endeavoring  to  arrest  de- 
ceased for  depredations  committed  on  such 
reservation,  but  the  evidence  was  conflict- 
ing as  to  whether  the  shooting  was  done 
while  deceased  was  endeavoring  to  escape 
or  after  he  had  stopped,  thrown  up  his 
hands,  and  offered  to  surrender,  the  deter- 
mination of  whether  the  shooting  was 
justifiable  was  within  the  exclusive  juris- 
diction of  the  state  courts.  U.  S.  i*. 
Lewis,  (1904)  129  Fed.  823,  affirmed 
(1906)  200  U.  S.  1,  26  S.  Ct.  229,  50  U.  S. 
(L.  ed.)   343. 

Homicide  in  Cuba. —  This  article  does 
not  require  that  a  soldier  who  committed 
homicide  in  Cuba  be  delivered  to  the 
Cuban  courts,  but  it  is,  nevertheless, 
proper  to  permit  such  courts  to  try  him. 
(1900)    23  Op.  Atty.-Gen.  120. 

Effect  of  civil  judgment. —  The  convioi- 
tion  or  acquittal  by  the  civil  authorities 
of  an  ofTense  against  the  general  law  does 
not  discharge  an  officer  or  soldier  from 
responsibility  for  the  military  offense  on 
the  same  facts;  though  under  some  cir- 
cumstances the  civil  authority  will  have 
the  preference  until  its  jurisdiction  be 
exhausted.  Steiner's  Case,  (1854)  6  Op. 
Atty.-CJen.  413;  Howe's  Case.  (1854)  6 
Op.  Atty.-Gen.  606. 


Art.  60.   [Certain  crimes  of  fraud  agfainst  the  United  States.]     Any 

person  in  the  military  service  of  the  United  States  who  makes  or  causes  to 
be  made  any  claim  against  the  United  States,  or  any  officer  thereof,  know- 
ing such  claim  to  be  false  or  fraudulent ;  or 

[Making  false  claim.  Presenting  false  claim.]  Who  presents  or  causes 
to  be  presented  to  any  person  in  the  civil  or  military  service  thereof,  for 
approval  or  payment,  any  claim  against  the  United  States  or  any  officer 
thereof,  knowing  such  claim  to  be  false  or  fraudulent ;  or 
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[Afifreement  to  obtain  payment  of  false  claim.]  Who  enters  into  any 
agreement  or  conspiracy  to  defraud  the  United  States  by  obtaining,  or 
aiding  others  to  obtain,  the  allowance  or  payment  of  any  false  or  fraudu- 
lent claim;  or 

[False  paper.]  Who,  for  the  purpose  of  obtaining,  or  aiding  others  to 
obtain,  the  approval,  allowance,  or  payment  of  any  claim  against  the  United 
States  or  against  any  oflficer  thereof,  makes  or  uses,  or  procures  or  advises 
the  making  or  use  of,  any  writing,  or  other  paper,  knowing  the  same  to 
contain  any  false  or  fraudulent  statement;  or 

[Perjury.]  Who,  for  the  purpose  of  obtaining,  or  aiding  others  to 
obtain,  the  approval,  allowance,  or  payment  of  any  claim  against  the 
United  States  or  any  officer  thereof,  makes,  or  procures  or  advises  the 
making  of,  any  oath  to  any  fact  or  to  any  writing  or  other  paper,  knowing 
such  oath  to  be  false;  or 

[Forgery.]  Who,  for  the  purpose  of  obtaining,  or  aiding  others  to 
obtain,  the  approval,  allowance,  or  payment  of  any  claim  against  the 
United  States  or  any  officer  thereof,  forges  or  counterfeits,  or  procures  or 
advises  the  forging  or  counterfeiting  of,  any  signature  upon  any  writing 
or  other  paper,  or  uses,  or  procures  or  advises  the  use  of,  any  such  sig- 
nature, knowing  the  same  to  be  forged  or  counterfeited;  or 

[Delivering  less  property  than  receipt  calls  for.]  Who,  having  charge, 
possession,  custody  or  control  of  any  money  or  other  property  of  the 
United  States,  furnished  or  intended  for  the  military  service  thereof, 
knowingly  delivers,  or  causes  to  be  delivered,  to  any  persons  having 
authority  to  receive  the  same,  any  amount  thereof  less  than  that  for  which 
he  receives  a  certificate  or  receipt ;  or 

[Oiving  receipts  without  knowing  truth  of.]  Who,  being  authorized 
to  make  or  deliver  any  paper  certifying  the  receipt  of  any  property  of  the 
United  States,  furnished  or  intended  for  the  military  service  thereof, 
makes,  or  delivers  to  any  person,  such  writing,  without  having  full  knowl- 
edge of  the  truth  of  the  statements  therein  contained,  and  with  intent  to 
^efraud  the  United  States;  or 

[Stealing,  wrongfully  selling,  &c.]  Who  steals,  embezzles,  knowingly 
and  willfully  misappropriates,  applies  to  his  own  use  or  benefit,  or  wrong- 
fully or  knowingly  sells  or  disposes  of  any  ordnance,  arms,  equipments, 
ammunition,  clothing,  subsistence  stores,  money,  or  other  property  of  the 
United  States,  furnished  or  intended  for  the  military  service  thereof;  or 

[Buying  public  military  property.]  Who  knowingly  purchases,  or 
receives  in  pledge  for  any  obligation  or  indebtedness,  from  any  soldier, 
officer,  or  other  person  who  is  a  part  of  or  employed  in  said  forces  or 
service,  any  ordnance,  arms,  equipments,  ammunition,  clothing,  sub- 
sistence stores,  or  other  property  of  the  United  States,  such  soldier,  officer, 
or  other  person  not  having  lawful  right  to  sell  or  pledge  the  same, 

Shall,  on  conviction  thereof,  be  punished  by  fine  or  imprisonment,  or  by 
such  other  punishment  as  a  court-martial  may  adjudge  or  by  any  or  all 
of  said  penalties.  And  if  any  person,  being  guilty  of  any  of  the  oflfenses 
aforesaid,  while  in  the  military  service  of  the  United  States,  receives  his 
discharge,  or  is  dismissed  from  the  service,  he  shall  continue  to  be  liable 
to  be  arrested  and  held  for  trial  and  sentence  by  a  court-martial,  in  the 
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Bame  manner  and  to  the  same  extent  as  if  he  had  not  reoemd  such  dis- 
charge nor  been  dismissed.     [B.  8.  sec.  1342,] 

Act  of  March  2,  1863,  ch.  67,  12  Stat.  L.  696. 

This  article  was  amended  by  the  Act  of  March  2,  1901,  ch.  809,  31  Stat.  L.  951,  by 
inserting  in  the  first  sentence  of  the  last  paragraph  the  words  *'  or  by  any  or  all  of  said 
penalties." 


An  army  contractor,  under  the  Act  of 
July  17,  1862  (12  Stat.  L.  696,  |  16),  is 
subject  to  the  rules  and  regulations  of  the 
army,  and  liable  to  be  tried  by  court-mar- 
tial for  fraud  upon  the  goyemment.  U.  S. 
V.  Adams,  (1868)  7  Wall.  463,  19  U.  S. 
(L.  ed.)  249,  (1866)  2  Ct.  a.  70;  Hill's 
Case,  (1873)  9  Ct,  CI.  178.  See  Holmes 
r.  Sheridan,  (1870)  1  Dill.  (U.  S.)  361; 
though  in  Ew  p.  Henderson,  (1878)  11 
Fed.  Cas.  No.  6,349,  it  is  said  that  an  Act 
of  Congress  attempting  to  make  a  con- 
tractor of  supplies  to  the  army  a  part  of 
the  land  forces,  and  providing  that  fraud 


will  render  him  amenable  to  conrt-martial, 
is  unconstitutional. 

A  clerk  in  the  employ  of  a  paymaster 
of  the  United  States  army  is  a  person 
engaged  in  the  military  service  and  is 
subject  to  trial  before  a  military  tribunal 
for  forging  army  vouchers.  In  re  Thomas, 
(1869)   23  Fed.  Cas.  No.  13,888. 

The  penalty  imposed  by  this  article  is 
in  the  alternative.  But  the  sentences  may 
be  in  the  aggregate  when  the  relator  is 
found  guilty  of  each  of  several  charges. 
In  re  Carter,  (1899)  97  Fed.  496;  Carter 
V.  McQaughry,  (1900)  106  Fed.  614. 


Abt.  61.  [Conduct  unbecoming  an  oiBcer  and  gentleman.]  Any 
officer  who  is  convicted  of  conduct  unbecoming  an  officer  and  a  gentleman 
shall  be  dismissed  from  the  service.    [B,  8.  sec.  1342.] 


Art.  of  War,  88. 

The  same  course  of  conduct  may  consti- 
tute an  offense  elsewhere  provided  for, 
and  also  may  warrant  a  Anding  of  guilty 


under  this  artidl«.    In 
97  Fed.  496. 


re  Carter,  (1899) 


Art.  62.    [Orimes  and  disorders  to  prejudice  of  military  discipline.] 

All  crimes  not  capital,  and  all  disorders  and  neglects,  which  officers  and 
soldiers  may  be  guilty  of,  to  the  prejudice  of  good  order  and  military 
discipline,  though  not  mentioned  in  the  foregoing  articles  of  war,  are  to  be 
taken  cognizance  of  by  a  general,  or  a  regimental,  garrison,  or  field-officers' 
court-marshal  [martial],  according  to  the  nature  and  degree  of  the  offense, 
and  punished  at  the  discretion  of  such  court.    [B.  8.  sec.  1342.] 

Art.  of  War,  99. 

Fraudulent  enlistment  and  receipt  of  pay  is  punishable  under  this  article  by  sectton 
3  of  an  Act  of  July  27,  1892,  ch.  272,  infra,   p.  479. 


Acts  bringing  reproach  on  service. —  A 
court-martial  has  the  right,  without  a 
review  by  the  civil  courts,  to  try  and 
punish  acts  which  tend  to  bring  reproach 
upon  the  service,  whether  those  acts  are 
done  in  the  performance  of  military 
duties,  or  in  a  civil  position,  or  in  a 
social  relation,  or  in  private  business. 
Swaim  r.  i:.  S.,  (1897)  16.5  U.  S.  553, 
17  8.  Ct.  448,  41  U.  S.  (L.  ed.)  823. 

A  soldier  charged  with  assault  with  in- 
tent to  kiU,  in  the  District  of  Columbia, 
may  be  convicted  by  court-martial  under 
this  article;  and  a  sentence  of  discharge 
from  the  service,  forfeiture  of  pay,  and 
imprisonment  in  the  penitentiary  for  the 
term  of  eight  years,  is  authorized  by  ar- 
ticle 97.  E(D  p.  Mason,  (1881)  105  U.  S. 
696,  26  U.  S.  (L.  ed.)  1213;  U.  S.  v. 
Kianey,   (1894)   61  Fed.  140. 

Where    an    officer    was    charged    with 


habitual  drunkenness,  but  only  convicted 
of  conduct  to  the  prejudice  of  good  order 
and  military  discipline,  it  was  a  lesser 
offense  than  that  charged,  and  was  author- 
ized by  this  article.  Blankhead  v.  U.  S., 
(1885)    20  Ct.  CI.  405. 

Assault. —  A  charge  of  assault  with  a 
rifle  and  the  infliction  of  a  mortal  wound 
by  accused  upon  a  fellow  soldier,  with 
particulars  of  the  time  and  place  clearly 
stated,  sufficiently  alleged  an  offense 
within  this  article.  In  re  Stubbs,  (1906) 
133   Fed.    1012. 

Embezzlement. —  Under  this  article  a 
conviction  may  be  had  of  the  offense  of 
embezzlement  as  defined  by  section  5488, 
K.  S.,  and  may  be  punished  by  both  fine 
and  imprisonment.  In  re  Carter,  (1899) 
97  Fed.  496;  Carter  v.  McClaughry,  (1900) 
105  Fed.  814. 

Enlistment    expiring    before    trial. —  If 
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proceedings  were  instituted  against  a 
soldier  while  he  was  within  the  jurisdic- 
tion of  the  military  authority,  such 
jurisdiction  continued  until  trial  and  con- 
viction, notwithstanding  his  term  of  en- 
listment expired  before  trial.  Barrett  v, 
Hopkins,   (IfiSl)   7  Fed.  312. 

Effect  of  civil  judgment. —  Where  a 
United  States  soldier  killed  a  fellow 
soldier  during  a  military  encampment,  and 
on  being  surrendered  to  the  civil  authori- 
ties of  the  state  was  prosecuted  for 
murder  and  acquitted,  such  acquittal, 
though  a  fhial  determination  of  his  inno- 
cence of  murder  and  of  each  lesser  offense 
necessarily  included  therein,  was  no  bar 
to  his  subsequent  military  arrest  and  trial 
by  a  general  court-martial,  for  conduct 
"  to  the  prejudice  of  good  order  and  mili- 
tary discipline,"  in  violation  of  this  ar- 


ticle, though  based  on  the  same  aet.  In  re 

Stubbs,  (1»()5)  133  Fed.  1012. 

So  also,  it  has  been  held  that  a  trial 
by  a  civil  .couf t  of  a  charge  of  larceny  is 
not  a  bar  to  a  subsequent  trial  upon 
the  same  facts,  by  court-martial,  of  a 
charge  of  conduct  to  the  prejudice  of  mili- 
tary discipline.  In  re  Esmond,  (1886) 
6  Mackey   (D.  C.)   64. 

Effect  of  discharge  of  soldier. —  Where 
a  soldier,  while  in  fact  discharged  from 
the  army,  but  before  the  expiration  of 
the  term  of  enlistment,  committed  a  homi- 
cide, it  was  held  that  he  was  amenable 
to  this  article  and  might  be  arrested  and 
held  for  trial  by  the  military  authority, 
the  discharge  being  afterward  set  aside 
and  he  being,  at  the  time  of  the  offense, 
a  soldier  de  jure.  In  re  Bird,  (1871)  2 
Sawy.  33,  3  Fed.  Os.  No.  1,428. 


Abt.  63.  [Betamers  of  camp.]  All  retainers  to  the  camp,  and  aU  per- 
sons serving  with  the  armies  of  the  United  States  in  the  field,  though  not 
enlisted  soldiers,  are  to  be  subject  to  orders,  according  to  the  rules  and 
discipline  of  war.     [B.  8.  sec.  1342.] 


Art.  of  War,  60. 

Civil  employees  of  the  War  Depart- 
ment, serving  with  the  army  in  the  Indian 
coimtry,  during  offensive  and  defensive 
operations  against  the  Indians,  are  amen- 


able to  military  jurisdiction  and  trial  by 
court-martial.  (1872)  14  Op.  Atty.-Gen. 
22. 


Art.  64.  [All  troops  subject  to  articles  of  war.]  The  officers  and 
soldiers  of  any  troops,  whether  militia  or  others,  mustered  and  in  pay  of 
the  United  States,  shall,  at  all  times  and  in  all  places,  be  governed  by  the 
articles  of  war,  and  shall  be  subject  to  be  tried  by  courts-martial.  [B.  8. 
sec,  1342.] 

Art.  of  War,  97;  Act  of  July  29,  1861;  Act  of  March  2,  1863,  ch.  67,  12  Stat.  L. 
696. 


State  militia  ordered  into  the  service  of 
the  United  States  are  subject  to  the  Arti- 
cles of  War.  Martin  v.  Mott,  (1827)  12 
Wheat.  19,  6  U.  S.  (L.  ed.)  537;  Luther 
V.  Borden,  (1849)  7  How.  1,  12  U.  S.  (L. 
ed.)    581. 

^rilitiamen  are  not  to  be  considered  as 
being  in  the  service  of  the  United  States 
until  mustered  at  the  place  of  rendezvous. 
Houston  V.  Moore,  (1820)  6  Wheat.  1,  6 
U.  S.   (L.  ed.)   19. 


A  state  militiaman  disobeying  an  order 
to  attend  a  rendezvous,  duly  called  under 
an  Act  of  Congress,  is  subject  to  military 
discipline.  McCall's  Case,  (1863)  6  Phila. 
(Pa.)  259,  20  Leg.  Int.  (Pa.)  108.  But 
see  Mills  v.  Martin,  (1821)  19  Johns. 
(N.  Y.)  7,  and  Rathbun  I?.  Martin,  (1823) 
20  Johns.  (N.  Y.)  343. 


Abt.  65.  [Arrest  of  officers  accused  of  crimes.]  Officers  charged  with 
crime  shall  be  arrested  and  confined  in  their  barracks,  quarters,  or  tents, 
and  deprived  of  their  swords  by  the  commanding  officer.  And  any  officer 
who  leaves  his  confinement  before  he  is  set  at  liberty  by  his  commanding 
officer  shall  be  dismissed  from  the  service.     [B.  8.  sec,  1342,] 


Art.  of  War,  77. 

Retired  officer. —  The  arrest  and  deten- 
tion in  military  harracks  of  a  retired  offi- 
cer upon  diar'.'os  of  *'  conduct  to  the  preju- 
dice   of    good    order    and    military    disci- 


pline," and  "conduct  unbecoming  an  offi- 
cer and  gentleman,"  are  authorized  by  this 
article,  Closson  v,  U.  S.,  (1896)  7  App. 
Cas.    (D.  C.)   460. 
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Art.  66.  [Soldiers  accused  of  crimes.]  Soldiers  charged  with  crimes 
shall  be  confined  until  tried  by  court-martial,  or  released  by  proper 
authority.     [R,  S.  sec,  1342.] 

Art.  of  War,  78. 

No  warrant  is  required  for  the  arreet  Hutchinga  9.  Van  Bokkelen,  (1852)  34 
nor  is  the  manner  of  confinement  specified.      Me.  126. 

Art.  67.  [Keceiving  prisoners.]  No  provost-marshal,  or  officer  com- 
manding a  guard,  shall  refuse  to  receive  or  keep  any  prisoner  committed 
to  his  charge  by  an  officer  belonging  to  the  forces  of  the  United  States; 
provided  the  officer  committing  shall,  at  the  same  time,  deliver  an  account 
in  writing,  signed  by  himself,  of  the  crime  charged  against  the  prisoner. 
[R.  8,  sec.  1342,] 

Art.  of  War,  80. 

Art.  68.  [Keport  of  prisoners.]  Every  officer  to  whose  charge  a 
prisoner  is  committed  shall,  within  twenty-four  hours  after  such  commit- 
ment, or  as  soon  as  he  is  relieved  from  his  guard,  report  in  writing,  to  the 
commanding  officer,  the  name  of  such  prisoner,  the  crime  charged  against 
him,  and  the  name  of  the  officer  committing  him ;  and  if  he  fails  to  make 
such  report,  he  shall  be  punished  as  a  court-martial  may  direct.  [R.  8. 
sec,  1342,] 

Art  of  War,  82. 

Art.  69.  [Keleasing  prisoner  without  authority;  escapes.]  Any  officer 
who  presumes,  without  proper  authority,  to  release  any  prisoner  committed 
to  his  charge,  or  suffers  any  prisoner  so  committed  to  escape,  shall  be 
punished  as  a  court-martial  may  direct.     [R.  8.  sec,  1342,] 

Art.  of  War,  81. 

If  a  military  guard  committed  homicide  conceived  to  be  his  duty,  unless  the  act 

hy  shooting  an  escaping  military  convict,  were  manifestly  beyond  the  scope  ot  his 

it  was  excusable  when  he  acted  witliout  authority.     U.    S.    V,    Clark,    (1887)    31 

malice,  in  good  faith,  and  doing  what  he  Fed.  710. 

Art.  70.  [Duration  of  confinement.]  No  officer  or  soldier  put  in 
arrest  shall  be  continued  in  confinement  more  than  eight  days,  or  until 
such  time  as  a  court-martial  can  be  assembled.     [R,  8,  sec,  1342,] 

Art.  of  War,  78. 

This   article   applies   solely   to   confine-  does  not  appear  that  a  court-martial  could 

ment  preliminary  to  trial,  and  not  to  con-  be  assembled  within  that  period,  did  not 

finement  during  trial  and  awaiting  judg-  exceed    the    bounds    authorized    by    law. 

ment.     Matter  of  Corbett,   (1877)   9  Ben.  Hutchings  V.   Van   Bokkelen,    (1852)    34 

(C.  S.)    274.  Me.  126. 

A  confinement  for   ten  days,  where  it 

Art.  71.  [Copy  of  charges  and  time  of  trial.]  When  an  officer  is  put 
in  arrest  for  the  purpose  of  trial,  except  at  remote  military  posts  or  sta- 
tions, the  officer  by  whose  order  he  is  arrested  shall  see  that  a  copy  of  the 
charges  on  which  he  is  to  be  tried  is  served  upon  him  within  eight  days 
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after  his  arrest,  and  that  he  is  brought  to  trial  within  ten  days  thereafter, 
unless  the  necessities  of  the  service  prevent  such  trial;  and  then  he  shall 
be  brought  to  trial  within  thirty  days  after  the  expiration  of  said  ten  dajns. 
If  a  copy  of  the  charges  be  not  served,  or  the  arrested  officer  be  not  brought 
to  trial,  as  herein  required,  the  arrest  shall  cease.  But  officers  released 
from  arrest,  under  the  provisions  of  this  article,  may  be  tried,  whenever 
the  exigencies  of  the  service  shall  permit,  within  twelve  months  after  such 
release  from  arrest.     [R.  S,  sec,  1342.] 

Act  of  July  17,  1862,  ch.  200,  12  Stat.  L.  596. 


If  a  copy  of  the  charges  be  not  served 
upon  the  accused  within  the  time  specified 
in  this  article,  on  account  of  the  delay 
caused  by  his  evading  the  jurisdiction  of 


the  court-martial  by  serving  out  a  writ 
of  habeas  corpus,  he  should  be  returned 
to  the  military  officers.  Closson  t?.  U.  S., 
(1896)  7  App.  Cas.  (D.  C)  460. 


Art.  72.  Repealed. —  This  article  was  as  follows:  "Abt.  72.  Any  general  officer 
commanding  an  army,  a  Territorial  Division  or  a  Department,  or  colonel  commanding 
a  separate  Department  may  appoint  general  courts  martial  whenever  necessary.  But 
when  any  such  commander  is  the  accuser  or  prosecutor  of  any  officer  under  his  com- 
mand the  court  shall  be  appointed  by  the  President;  and  its  proceedings  and  sentence 
shall  be  sent  directly  to  the  Secretary  of  War,  by  whom  they  shall  be  laid  before  the 
President,  for  his  approval  or  orders  in  the  case." 

Article  72  was  amended  to  read  as  above  by  the  Act  of  July  5,  1884,  ch.  224,  23 
Stat.  L.  121.  Prior  to  such  amendment  the  article  was  as  follows:  "Art.  72.  Any 
general  officer,  commanding  the  Army  of  the  United  States,  a  separate  Arm^,  or  a 
separate  department,  shall  be  competent  to  appoint  a  general  court-martial,  either  in 
time  of  peace  or  in  time  of  war.  But  when  any  such  commander  is  the  accuser  or 
prosecutor  of  any  officer  under  his  command,  the  court  shall  be  appointed  by  the 
President,  and  its  proceedings  and  sentence  shall  be  sent  directly  to  the  Secretary  of 
War,  by  whom  they  shall  be  laid  before  the  President,  for  his  approval  or  orders  in 
the  case."     [R.  S.  sec.  1S42,]     Act  of  May  29.  1830,  ch.  179,  4  Stilt.  L.  417. 

It  was  repealed  and  other  provisions  enacted  in  lieu  thereof  by  the  Act  of  March  2, 
1913,  ch.  93,  §  1,  infra,     p.  479. 


Department  commander  the  accuser. — ^A 
conviction  by  a  court-martial  convened  by 
the  department  commander,  who  is  also 
the  accuser,  should  be  set  aside.  In  re 
Bird,    (1871)    2  Sawy.    (U.  S.)    33. 

The  constitutional  authority  of  the 
President  as  commander- in-rhief  and  the 
autliority  of  Congress  to  *'  make  rules  for 
the  government "  of  the  land  forces  are 
distinct,  and  Congress  cannot,  in  the  dis- 
guise of  making  rules,  impair  the  author- 
ity of  the  President  as  such  commander- 
in-chief.     As  sucli  commander-in-chief,  he 


has  authority  to  convene  a  general  court- 
martial  to  try  an  offcer  upon  charges 
actual]}'  preferred,  and  the  authority  is 
not  restricted  to  the  single  instance  named 
in  this  article.  An  order  by  the  President 
ordering  a  court-martial  to  be  convened 
to  try  an  officer  upon  the  charges  based 
upon  the  findings  of  the  court  of  inquiry, 
does  not  make  the  President  the  accuser 
or  prosecutor  within  the  meaning  of  this 
section.  Swaim  v.  U.  S.,  (1897)  165  U.  R. 
553,  17  S.  Ct.  448,  41  U.  S.  (L.  ed.)   823. 


Art.  73.  Repealed. —  This  section  was  as  follows:  "Art.  73.  In  time  of  war  the 
commander  of  a  division,  or  of  a  separate  brigade  of  troops,  shall  be  competent  to 
appoint  a  general  court-martial.  But  when  such  commander  is  the  accuser  or  prose- 
cutor of  any  person  under  his  command,  the  court  shall  be  appointed  by  the  next 
higher  commander."     [R.  8.  sec.  1SJ,2.]    Act  of  Dec.  24,  1861,  ch.  3,  12  Stat  L.  330. 

It  was  re])ealed  and  other  provisions  enacted  in  lieu  thereof  by  the  Act  of  March  2, 
1913,  ch.  93,  S  1,  infra,  p.  479. 


A  commander  of  division,  who,  upon  in< 
formation  laid  before  him  of  misconduct 
on  the  part  of  a  regimental  officer,  di- 
rected the  colonel  (from  whom  the  infor- 
mation was  received)  to  prefer  charges, 
and  who  saw  that  the  charges  were  put 
in  proper  form,  cannot  be  deemed  the 
accuser  or  prosecutor  in  the  sense  of  this 
article.     (1878)   16  Op.  Atty.-Oen.  106. 


Heading  of  order. —  If  an  order  conven- 
ing the  court  be  headed  "  Headquarters, 

district  of  ,"  it  may  be  shown  that 

tlie  officer  was  in  fact  a  commander  of  a 
'*  division  or  separate  brigade."  Phelps's 
Case,  ( 1868)  4  Ct.  CI.  209. 
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Abt.  74.  [Judge-advocate.]  Officers  who  may  appoint  a  court-martial 
shall  be  competent  to  appoint  a  judge-advocate  for  the  same.  [JB.  S.  sec. 
1342.] 


Art.  of  War,  69. 

Review  of  irregularities. —  The  appoint- 
ment of  the  judge-advocate  and  his  taking 
the  oath  required  are  matters  of  mere  pro- 
cedure, and  any  irregularities  cannot  be 


reviewed  by  the  Court  of  Claims  in  a  col- 
lateral action.  Swaim  t?.  U.  S.,  (1897) 
165  U.  S.  553,  17  S.  Ct.  448,  41  U.  S. 
(L.  ed.)  823. 


Art.  76.  Repealed, —  This  section  was  as  follows:  "Abt.  75.  General  courts-martial 
may  consist  of  any  number  of  officers  from  five  to  thirteen,  inclusive;  but  they  shall 
not  consist  of  less  than  thirteen  when  that  number  can  be  convened  without  manifest 
injury  to  the  service."     [R.  B,  sec,  1S42,)    Art.  of  War,  64. 

It  was  repealed  and  othei*  provisions  enacted  in  lieu  thereof  by  the  Act  of  March  2, 
1913,  ch.  93,  S  1,  infra,  p.  479. 


Undergraduate  cadets  are  not  commis- 
sioned officers,  and  cannot  serve  on  a 
court-martial,  but  graduated  cadets  as- 
signed to  service  as  supernimierary  officers 
may.     (1856)   7  Op.  Atty.-Gen.  323. 

This  article  is  merely  directory  to  the 
officer  appointing  the  court,  and  his  deci- 
sion as  to  the  number  which  can  be  con- 
vened without  manifest  injury  to  the 
service,  being  in  a  matter  submitted  to  his 
sound  discretion,  must  be  conclusive, 
Martin  r.  Mott,  (1827)  12  Wheat.  19,  6 
U.  S.  (L.  ed.)  537;  provided  it  does  not 
fall  below  the  minimum  number  of  five, 
Howe's  Case,  (1854)  6  Op.  Atty.-Gen.  606. 

The  execution  of  a  sentence  of  death  is 
murder  unless  the  court  pronouncing  it 
consisted  of  thirteen  commissioned  officers, 
where  that  number  could  have  been  con- 
vened without  manifest  injury  to  the 
service.     (1819)  1  Op.  Atty.-Gen.  296. 

A  member  of  a  court-martial  who  has 
been  absent  during  a  portion  of  the  trial, 
and  who  therefore  did  not  hear  the  wit- 
nesses testify,  should  not  take  part  in 
sentencing  the  accused,  and  when  the  court 


consisted  of  only  Ave  members,  including 
the  absentee,  the  pi;oceedings  will  be  set 
aside.     (1831)   2  Op.  Atty.-Gen.  414. 

The  settled  practice  should  be  followed, 
that  a  member  of  a  court-martial,  who 
participated  in  the  proceedings  of  the 
same  at  the  commencement  of  its  sittings, 
but  who,  from  sickness,  has  been  unable 
to  attend  during  the  trial  of  the  whole 
case,  could  not  afterwards,  on  recovering 
his  health,  resume  his  seat  again  '  as  a 
member  of  the  court  without  a  new  pre- 
cept issued;  (1842)  4  Op.  Atty.-Gen.  7. 
But  the  remaining  members  may  adjourn 
the  court  from  day  to  day  until  he  is  able 
to  attend  the  trial.  (1842)  4  Op.  Atty.- 
Gen.  17. 

Sentence  sent  back  for  revision  —  com- 
petency of  court. — ^Where  a  general  court- 
martial  was  required  by  the  Secretary  of 
War  to  revise  its  sentence,  and  on  re- 
assembling two  of  the  original  members 
were  absent,  but  a  legal  quorum  of  the 
court  remained,  the  court  remained  the 
same  competent  court  as  when  first  as- 
srmbled.      (1856)    7   Op.   Atty.-Gen.   388. 


Art.  76.  [When  requisite  number  not  at  a  post.]  When  the  requisite 
number  of  officers  to  form  a  general  court-martial  is  not  present  in  any 
post  or  detachment,  the  commanding  officer  shall,  in  cases  which  require 
the  cognizance  of  such  a  court,  report  to  the  commanding  officer  of  the 
department,  who  shall,  thereupon,  order  a  court  to  be  assembled  at  the 
nearest  post  or  department  at  which  there  may  be  such  a  requisite  number 
of  officers,  and  shall  order  the  party  accused,  with  necessary  witnesses,  to 
be  transported  to  the  place  where  the  said  court  shall  be  assembled.  [£.  8. 
sec,  1342,] 

Art  of  War,  86. 

Art.  77.  [Regular  officers,  on  what  courts  may  sit.]  Officers  of  the 
Regular  Army  shall  not  be  competent  to  sit  on  courts-martial  to  try  the 
officers  or  soldiers  of  other  forces,  except  as  provided  in  Article  78.  [JS.  8. 
sec,  1342.] 

Art.  of  War,  »7. 
1  P.  S.  A.—  30 
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Officer   on   indefinite   leave   of   absence  officer    has    been    granted    an    indefinite 

with  volunteer  forces. —  An  officer  of  the  leave  of  absence  from  the  regular  army 

regular  army  is  within  the  provision  of  in  order  to  enable  him  to  accept  a  com- 

this  article  that  "officers  of  the  Regular  mission  in  the  volunteer  forces.     U.  S.  t*. 

Army  shall   not.be  competent  to   sit  on  Brown,   (1007)    206  U.  S.  240,  27  S.  Ct. 

courts-martial     to     try     the     officers     or  620,  51  U.  S.  (L.  ed.)   1046. 
soldiers  of  other  forces/'  although   such 

Art.  78.   pUarine  and  BegiQar  Army  oflScers  associated  on  courts.] 

Officers  of  the  Marine  Corps,  detached  for  service  with  the  Army  by  order 
of  the  President,  may  be  associated  with  officers  of  the  Regular  Army  on 
courts-martial  for  the  trial  of  offenders  belonging  to  the  Regular  Army, 
or  to  forces  of  the  Marine  Corps  so  detached ;  and  in  such  cases  the  orders 
of  the  senior  officer  of  either  corps,  who  may  be  present  and  duly  author- 
ized, shall  be  obeyed.     [B.  8,  sec.  1342,] 

Art.  of  War,  68;  Act  of  June  90,  1834,  ch.  132,  4  Stat.  L.  718. 

Abt.  79.  [OflScers  triable  by  general  courts-martial.]  Officers  shall 
be  tried  only  by  general  courts-martial;  and  no  officer  shall,  when  it  can 
be  avoided,  be  tried  by  officers  inferior  to  him  in  rank.     [B,  8.  sec.  1342.] 

Art.  of  War,  76. 

This  provision  is  merely  directory  to  U.  S.  653,  17  S.  Ct.  448,  41  U.  S.  (L.  ed.) 

the  officer  appointing  the  court,  and  his  823. 

decision  as  to  whether  the  trial  by  officers  Graduated  cadets  assigned  to  service  aa 

inferior  in  rank   to  the  accused  was  or  supernumerary  officers  are  subject  to  the 

was  not  avoidable,   being  a  matter  sub-  duties  of  commissioned  officers,  and  can 

mitted  to  his   sound  discretion,  must  be  only  be  tried   by  general   courts-martial, 

conclusive.     Swaim  v.  U.  S.,    (1897)    165  (1855)   7  Op.  Atty.-Gen.  323. 

Art.  80.  Repealed. —  This  article  was  repealed  by  section  2  of  an  Act  of  June  18, 
lB98f  ch.  469,  30  Stat.  Jj,  484.  Article  80,  repealed  by  above-mentioned  Act,  read  as 
follows :  "  In  time  of  war  a  field-officer  may  be  detailed  in  every  rep^iment,  to  try 
soldiers  thereof  for  offenses  not  capital ;  and  no  soldier,  serving  with  his  regiment,  shall 
be  tried  by  a  regimental  for]  garrison  court-martial  when  a  field-officer  of  his  regiment 
may  be  so  detailed."     [R.  S,  sec.  ISJfS.I 

Art.  81,  Repealed. —  This  article  was  as  follows:  "Art.  81.  Every  officer  commanding 
a  regiment  or  corps  shall,  subject  to  the  provisions  of  article  eighty,  be  competent  to 
appoint,  for  his  own  regiment  or  corps,  courts-martial,  consisting  of  three  officers,  to 
try  offenses  not  capital."  [R.  8.  sec.  1S42.]  Art.  of  War,  69;  Act  of  July  17,  1862, 
ch.  201,  12  Stat.  L.  598. 

It  was  repealed  by  the  Act  of  March  2,  1913,  ch.  93,  I  1,  infra,  p.  479. 

Art.  82.  Repealed. —  This  section  was  as  follows:  "Abt.  82.  Every  officer  command- 
ing a  garrison,  fort,  or  other  place,  where  tlic  troops  consist  of  different  corps,  shall, 
subject  to  the  provisions  of  article  eiglity,  be  competent  to  appoint,  for  such  garrison 
or  other  place,  courts-martikl.  consisting  of  three  officers,  to  try  offenses  not  capital." 
[R.  B.  sec.  1342.]     Art.  of  War,  66;  Act  of  July  17,  1862,    ch.  201,  12  Stat.  L.  598. 

This  article  was  amended  by  the  Act  of  Feb.  18,  1875,  ch.  80,  18  Stat.  L.  318.  The 
amendment  consisted  in  striking  out  the  words  "ninety-five"  and  inserting  the  word 
"  eighty." 

It  was  repealed  by  the  Act  of  March  2,  1913,  ch.  93,  §  1,  infra,  p.  479. 

Art.  83,  Repealed.— This  section  was  as  follows:  "Abt.  83.  Regimental  and  garrison 
courts-martial  and  summary  courts  detailed  under  existing  laws  to  try  enlisted  men 
shall  not  have  power  to  try  capital  cases  or  commissioned  officers,  but  shall  have 
power  to  award  punishment  not  to  exceed  confinement  at  hard  labor  for  three  months 
or  forfeiture  of  three  months*  i)ay,  or  both,  and  in  addition  thereto,  in  the  case  of  non- 
commissioned officers  reduction  to  the  ranks  and  in  the  case  of  first-class  privates 
reduction  to  second-class  privates:  Provided,  That  a  summary  court  shall  not  adjudge 
confinement  and  forfeiture  in  excess  of  a  period  of  one  month,  unlesp  the  accused  shall 
before  trial  consent  in  writing  to  trial  by  said  court,  but  in  any  case  of  refusal  to  so 
consent,  the  trial  may  be  had  either  by  general,  regimental,  or  garrison  court-martial, 
or  by  said  siunmary  court,  but  in  case  of  trial  by  said  summary  court  without  consent 
as  aforesaid,  the  court  shall  not  adjudge  confinement  or  forfeiture  of  pay  for  more 
than  one  month." 
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This  article  was  amended  to  read  as  above  by  section  4  of  the  Act  of  March  2,  1901, 
ch.  809,  31  Stat.  L.  950.  Prior  to  the  amendment  the  article  read  as  follows:  "Abt. 
83.  Regimental  and  garrison  courts-martial,  and  field-officers  detailed  to  try  offenders, 
shall  not  have  power  to  try  capital  cases  or  commissioned  oflScers,  or  to  Inflict  a  fine 
exceeding  one  month's  pay,  or  to  imprison  or  put  to  hard  labor  any  non-commissioned 
officer  or  soldier  for  a  longer  time  than  one  month."  [R.  8.  see.  i5)2.1  Arts,  of  War, 
66  and  67. 

It  was  repealed  by  the  Act  of  March  2,  1913,  ch.  93,  §  1,  infra,  p.  479. 


Undergraduate  cadets  are  not  commis- 
sioned officers  and  are  subject  to  trial  by 
regimental  or  garrison  court-martial,  but 
graduated  cadets  assigned  to  service  as 
supernumerary  officers  are,  and  can  only 
be  tried  by  general  courts-martial.  ( 1855 ) 
7  Op.  Atty.-Gen.  323. 

The  Ajct  of  Oct.  i,  1890,  ch.  1259,  26 
Stat.  L.  648,  "  to  promote  the  adminis- 
tration of  justice  in  the  army"  does  not 
repeal  articles  81,  82,  83,  et  seq.,  nor 
article  104,  nor  that  part  of  article  112 
providing  that  every  officer,  commanding 
a  regiment  or  garrison  in  which  a  regi- 
ment  or   garrison   court-martial   may   be 


held,  shall  have  power  to  pardon  or  miti- 
gate any  punishment  which  such  court 
may  adjudge.  The  summary  court  here 
provided  for  is  a  substitute  for  the  garri- 
son'or  regimental  court-martial,  with  the 
right  reserved  to  the  accused  to  have  his 
trial  by  court-martial,  in  which  case  he 
will  enjoy  the  benefit  of  articles  104  and 
112.  This  Act  does  not  give  the  review- 
ing officer  power  to  mitigate  or  approve 
a  part  and  disapprove  a  part  of  a  sentence 
of  a  summary  court  where  the  sentence 
was  within  the  power  of  the  court-mar- 
tial to  impose.  (1892)  20  Op.  Atty.-Gen. 
346. 


Art.  84.  [Oath  of  members  of  courts-martial.]  The  judge-advocate 
shall  administer  to  each  member  of  the  court,  before  they  proceed  upon 
any  trial,  the  following  oath,  which  shall  also  be  taken  by  all  members  of 
regimental  and  garrison  courts-martial :  *  *  You,  A  B,  do  swear  that  you 
will  well  and  truly  try  and  determine,  according  to  evidence,  the  matter 
now  before  you,  between  the  United  States  of  America  and  the  prisoner 
to  be  tried,  and  that  you  will  duly  administer  justice,  without  partiality, 
favor,  or  affection,  according  to  the  provisions  of  the  rules  and  articles 
for  the  government  of  the  armies  of  tiie  United  States,  and  if  any  doubt 
should  arise,  not  explained  by  said  articles,  then  according  to  your  con- 
science, the  best  of  your  understanding,  and  the  custom  of  war  in  like 
eases;  and  you  do  further  swear  that  you  will  not  divulge  the  sentence  of 
the  court  until  it  shall  be  published  by  the  proper  authority,  except  to  the 
judge-advocate;  neither  will  you  disclose  or  discover  the  vote  or  opinion 
of  any  particular  member  of  the  court-martial>  unless  required  to  give 
evidence  thereof,  as  a  witness,  by  a  court  of  justice,  in  a  due  course  of 
law.    So  help  you  God." 

This  article  was  amended  to  read  as  above  by  the  Act  of  July  27,  1892,  ch.  272,  27 
Stat.  L.  277.  Before  the  amendment  it  read  as  follows:  ''Art.  84.  The  judge-advocate 
shall  administer  to  eadi  member  of  the  court,  before  they  proceed  upon  any  trial,  the 
following  oath,  which  shall  also  be  taken  by  all  members  of  regimental  and  garrison 
courts-martial :  *  You,  A  B,  do  swear  that  you  will  well  and  truly  try  and  determine, 
according  to  evidence,  the  matter  now  before  you,  between  the  United  States  of  America 
and  the  prisoner  to  be  tried,  and  that  you  will  duly  administer  justice,  without  par- 
tiality, favor,  or  affection,  according  to  the  provisions  of  the  rules  and  articles  for 
the  government  of  the  armies  of  the  United  States,  and  if  any  doubt  should  arise,  not 
explained  by  said  articles,  then  according  to  your  conscience,  the  best  of  your  under- 
standing, and  the  custom  of  war  in  like  cases;  and  you  do  further  swear  that  you 
will  not  divulge  the  sentence  of  the  court  until  it  shall  be  published  by  the  proper 
authority;  neither  will  you  disclose  or  discover  the  vote  or  opinion  of  any  particular 
member  of  the  court-martial,  imless  required  to  give  evidence  thereof,  as  a  witness,  by 
a  court  of  justice,  in  a  due  course  of  law.  So  help  you  God.' "  [R,  B.  aeo.  1S42.] 
Art.  of  War,  69. 


Abt.  85.  [Oath  of  judge-advocate.]     Wh^n  the  oath  has  been  admin- 
istered to  the  members  of  a  court-martial,  the  president  of  the  court  shall 
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administer  to  the  judge-advocate,  or  person  officiating  as  such,  an  oath 
in  the  following  form: 

*'  You,  A  B,  do  swear  that  yon  will  not  disclose  or  discover  the  vote  or 
opinion  of  any  particular  member  of  the  court-martial,  unless  required  to 
give  evidence  thereof,  as  a  witness,  by  a  court  of  justice,  in  due  course  of 
law ;  nor  divulge  the  sentence  of  the  court  to  any  but  the  proper  authority, 
until  it  shall  be  duly  disclosed  by  the  same.  So  help  you  God."  [JB.  8. 
sec,  1342,] 

Art.  of  War,  69. 

The  appointment  of  the  judge-advocate  of  ClaimB  in  a  collateral  action.    S^aim 

and  his  taking  the  oath  required  are  mat-  v   U.  S.,   (1897)   165  U.  S.  565,  17  S.  Ct. 

ters  of  mere  procedure,  and  any  irregu-  448,  41  U.  S.    (L.  ed.)    823.    . 
larities  cannot  be  reviewed  by  the  Court 

Art.  86.  [Contempts  of  court.]  A  court-martial  may  punish,  at  dis- 
cretion, any  person  who  uses  any  menacing  words,  signs,  or  gestures,  in 
its  presence,  or  who  disturbs  its  proceedings  by  any  riot  or  disorder. 
[B.  8,  sec,  1342,] 

Art.  of  War,  76. 

Civilian  witness. —  A  court-martial  has  tide    86    does   not    give    this    authority, 

no  authority  to  punish  a  civilian  witness  (1885)    18  Op.  Atty.-Gen.  278;  U.  S.  V. 

for  contempt  in  refusing  to  testify  unless  Praeger,   (1907)    149  Fed.  474. 
the  authority  is  conferred  by  statute.    Ar- 

Abt.  87.  [Behavior  of  members.]  All  members  of  a  court-martial  are 
to  behave  with  decency  and  calmness.     [-B.  8.  sec.  1342.] 

Art.  of  War,  72. 

Art.  88.  [Challenges  by  prisoner.]  Members  of  a  court-martial  may 
be  challenged  by  a  prisoner,  but  only  for  cause  stated  to  the  court.  The 
court  shall  determine  the  relevancy  and  validity  thereof,  and  shall  not 
receive  a  challenge  to  more  than  one  member  at  a  time.     [-B.  8.  sec.  1342.] 

Art.  of  War,  71. 

Review. —  The  decision  of  the  court-  of  Claims  in  a  collateral  action.  Swaim 
martial  in  determining  the  validity  of  the  v.  U.  S.,  (1897)  165  U.  S.  563,  17  S.  Ct. 
challenge  cannot  be  reviewed  by  the  Court      448,  41  U.  S.   (L.  ed.)   823. 

Art.  89.  [Prisoner  standing  mute.]  When  a  prisoner,  arraigned 
before  a  general  court-martial,  from  obstinacy  and  deliberate  design,  stands 
mute,  or  answers  foreign  to  the  purpose,  the  court  may  proceed  to  trial 
and  judgment,  as  if  the  prisoner  had  pleaded  not  guilty.    [B.  8.  sec.  1342.] 

Art.  of  War,  70. 

Art.  90.    [Judge-advocate,  prosecutor  and  counsel  for  prisoner.]    The 

judge-advocate,  or  some  person  deputed  by  him,  or  by  the  general  or  oflScer 
commanding  the  Army,  detachment,  or  garrison,  shall  prosecute  in  the 
aame  of  the  United  States,  but  when  the  prisoner  has  made  his  plea,  he 
shall  so  far  consider  himself  counsel  for  the  prisoner  as  to  object  to  any 
leading  question  to  any  of  the  witnesses,  and  to  any  question  to  the 
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prisoner,  the  answer  to  which  might  tend  to  criminate  himself.      [22.  8. 
sec.  1342,] 

I  Art.  of  War,  69. 

The  judge-advocate  is  required  to  withdraw  from  dosed  Beasions  by  section  2  of  the 
Act  of  July  27,  1892,  eh.  272,  infra,  p.  479. 

Abt.  91.  [Depositions.]  The  depositions  of  witnesses  residing  beyond 
the  limits  of  the  State,  Territory,  or  district  in  which  any  military  court 
may  be  ordered  to  sit,  if  taken  on  reasonable  notice  to  the  opposite  party 
and  duly  authenticated,  may  be  read  in  evidence  before  such  court  in 
cases  not  capital.     [B.  S.  sec,  1342.] 

Art.  of  War,  74;  Act  of  March  3,  1863,  ch.  75,  12  Stat.  L.  736. 
Accused  as  witness. —  By  the  Act  of  March  16,  1878,  ch.  37,  20  Stat.  L.  30,  the  person 
charged  **  at  his  own  request;  but  not  otherwise,"  is  made  "  a  competent  witness." 

Abt.  92.  [Oath  of  witness.]  All  persons  who  give  evidence  before  a 
court-martial  shall  be  examined  on  oath,  or  affirmation,  in  the  following 
form:  '*  You  swear  (or  affirm)  that  the  evidence  you  shall  give,  in  the 
case  now  in  hearing,  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth.    So  help  you  God.''     [E.  S.  sec.  1342.] 

Art.  of  War,  73. 

Administration  of  oaths.—  By  section  4  of  the  Act  of  July  27,  1892,  ch.  272,  27  Stat. 
L,  277,  it  ib  provided  that  "  judge-advocates  of  departments  and  of  courts-martial,  ana 
the  trial  officers  of  summary  courts,  are  hereby  authorized  to  administer  oaths  for  the 
purposes  of  the  administration  of  military  justice,  ami  for  other  purposes  of  military 
administration.'' 

Rules  of  evidence. —  Courts -martial  are  Experts. —  The    Secretary   of    War   lias, 

governed  by  the  same  rules  of  evidence  as  the   right   to   authorise   a   judge-advocate 

ordinary  courts  of  criminal   jurisdiction.  to    employ    expert    witnesses    at    agreed 

VVhittaker's   Case,    (1882)    17   Op.   Atty.-  rates  of  compensation.     Matter  of  Smitli. 

Gen.  310.  •  (1889)    24  Ct.  CI.  209. 

Abt.  93.  [Continuances.]  A  court-martial  shall,  for  reasonable  cause, 
grant  a  continuance  to  either  party,  for  such  time,  and  as  often,  as  may 
appear  to  be  just:  Provided,  That  if  the  prisoner  be  in  close  confinement, 
the  trial  shall  not  be  delayed  for  a  period  longer  than  sixty  days.  [R.  S. 
sec.  1342.] 

Act  of  March  3,  1883,  ch.  76,  12  Stat.  L.  736. 

Art.  94.  Repealed.  This  article  was  as  follows:  "Abt.  94.  Proceedings  of  trials 
shall  be  carried  on  only  between  the  hours  of  eight  in  the  morning  and  three  in  the 
afternoon,  excepting  in  cases  which,  in  the  opinion  of  tlie  officer  appointing  the  court, 
require  immediate  example."    [R.  8.  sec.  l,Ut2.]     Art.  of  War,  75. 

It  was  repealed  by  an  Act  of  March  2,  1901,  ch.  890,  31  Stat.  L.  950. 

Art.  95.  [Order  of  voting.]  Members  of  a  court-martial,  in  giving 
their  votes,  shall  begin  with  the  youngest  in  commission.    [B.  S.  sec.  1342.] 

Art.  of  War,  72. 

Art.  96.  [Sentence  of  death.]  No  person  shall  be  sentenced  to  suffer 
death,  except  by  the  concurrence  of  two-thirds  of  the  members  of  a  general 
court-martial,  and  in  the  cases  herein  expressly  mentioned.  [B.  8.  sec. 
1342.] 

Art.  of  War,  87. 
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Art.  97.  [Penitentiariea.]  No  person  in  the  military  service  shall, 
under  the  sentence  of  a  court-martial,  be  punished  by  confinement  in  a 
penitentiary,  unless  the  offense  of  which  he  may  be  convicted  would,  by 
some  statute  of  the  United  States,  or  by  some  statute  of  the  State,  Terri- 
tory, or  District  in  which  sjicli  offense  may  be  committed,  or  by  the  common 
law,  as  the  same  exists  in  such  State,  Territory,  or  District,  subject  such 
convict  to  such  punishment.     [R,  S.  sec.  1342.] 

Act  of  July  16,  1862,  ch.  190,  12  Stat.  L.  589. 


A  soldier  charged  with  assault  with  in- 
tent to  km,  in  the  District  of  Columbia, 
may  be  convicted  by  court-martial  under 
article  62;  and  a  sentence  of  discharge 
from   the   service,   forfeiture  of  pay,  and 


imprisonment  in  the  penitentiary  for  tlie 
term  of  eight  years,  is  authorized  by  this 
article.  Ex  p.  Mason,  (1881)  105  U.  S. 
6»6,  26  U.  S.    (L.  ed.)    1213. 


Art.  98.  [Flogging.]  No  person  in  the  military  service  shall  be  pun- 
ished by  flogging,  or  by  branding,  marking,  or  tattooing  on  the  body. 
[R.  8.  sec.  1342.] 

Act  of  Aug.  5,  1861 ;  Act  of  June  6,  1872,  ch.  316,  17  Stat.  L.  261. 

Art.  99.  [Discharge  and  dismissal  of  officers.]  No  officer  shall  be  dis- 
charged or  dismissed  from  the  service,  except  by  order  of  the  President, 
or  by  sentence  of  a  general  court-martial;  and  in  time  of  peace  no  officer 
shall  be  dismissed,  except  in  pursuance  of  the  sentence  of  a  court-martial, 
or  in  mitigation  thereof.     [R.  S.  sec.  1342.] 

Art.  of  War,  11 ;  Act  of  July  13,  1866,    ch.  176,  14  Stat.  L.  92. 


Power  of  President. —  Tntil  the  Act  of 
July  13,  1866,  tlie  President  had  the 
power  to  remove  oilicers.  (iratiot's  Case, 
(1865)   1  Ct.  CI.  2r)S. 

The  constitutional  autliority  of  the 
President  as  comniander-in-chief  and  the 
authority  of  Congress  to  **  make  rules  for 
the  government  "  of  the  land  forces  are 
distinct,  and  Congress  cannot  in  the  dis- 
guise of  making  rules  impair  the 
authority  of  the  President  as  such  com- 
mander-in-chief. Swaim  v.  U.  S.,  (1893) 
28   Ct.    CI.    173. 

Wliile  the  President  is  made  com- 
mander-in-chief by  the  Constitution,  Con- 
gress has  the  right  to  legislate  for  the 
army,  not  impairing  his  efticiency  as  such 
commander-in-chief,  and  when  a  law  is 
passed  for  the  regulation  of  the  army, 
having  that  constitutional  qiialificatioii, 
he  becomes  as  to  that  law  an  executive 
officer,  and  is  limited  in  the  discharge  of 
his  duty  by  the  statute.  McBlair  v.  U.  S., 
(1884)   19  Ct.  CI.  528. 

An  order  of  the  President  dismissing 
an  officer  may  be  revoked  by  the  same 
President  that  issued  it;  and  if  the  office 
be  not  filled  at  the  time  of  revocation, 
and  if  the  pay  thereof  has  not  been  paid 
lawfully  to  another,  the  dismissed  officer 
will  be  entitled  to  the-  office  and  to  the 
pay  ad  interim;  but  if  the  office  be  filled 
by  the  appointment  of  another,  the  revo- 
cation   must    remain    suspended    till    a 


vacancy  occur;  and  if  the  pay  ad  interim 
has  been  paid  lawfully  to  another,  the 
officer  must  take  his  reinstatement  cum 
onere.  Montgomery's  Case,  (1869)  5  Ct. 
CI.  136;  Smith's  Case,  (1866)  2  Ct.  CI. 
206. 

If  an  officer  be  once  entirely  severed 
from  the  army  by  the  constitutional  ac- 
tion of  the  President,  and  more  particu- 
larly if  the  place  has  been  filled  by  a  new 
appointment  confirmed  by  the  Senate,  he 
cannot  be  restored  by  any  action  of  the 
President  alone,  but  only  with  the  advice 
and  consent  of  the  Senate.  U.  S.  v.  Cor- 
son, (1885)  114  U.  S.  619,  5  S.  Ct.  1158, 
29  U.  S.  (L.  ed.)  264;  Montgomery  t?. 
U.  S.,   (1884)    19  Ct.  CI.  370. 

The  purpose  of  this  article  is  not  to 
attach  a  life  tenure  or  element  of  vested 
right  to  the  office,  but  to  save  officers  "  in 
times  of  peace "  from  a  hasty  and  dis- 
honorable dismissal.  It  cannot  limit  the 
power  of  Congress  to  reduce  the  army  by 
appropriate  legislation.  Street  v.  U.  S., 
(1890)  133  U.  S.  299,  10  S.  Ct.  309,  33 
U.  S.  (L.  ed.)  631;  Hildeburn's  Case, 
(1877)    13  Ct.  CI.  62. 

This  article  discloses  no  intention  to 
restrict  the  power  of  the  President,  by 
and  with  the  advice  and  consent  of  the 
Senate,  to  displace  officers  by  the  appoint- 
ment of  others  in  their  places.  Keyes  t*. 
U.  S.,  (1883)  109  U.  S.  336,  3  S.  Ct.  202, 
27  U.  S.    (L.  ed.)    954;   Blake  v.  U.  S., 
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(1880)  103  U.  S.  227,  26  U.  S.  (L.  ed.) 
462;  McElrath  t7.  U.  S.,  (1880)  102  U.  S. 
426,  26  U.  S.  (L.  ed.)  189;  Mullan  v. 
U.  S.,  (1891)  140  U.  S.  240,  11  S.  Ct. 
788,  36  U.  S.  (L.  ed,)  489;  Crenshaw  v. 
V.  S.,  (1890)  134  U.  S.  99,  10  S.  Ct.  431, 
33  U.  S.  (L.  ed.)  825;  Fletcher  v,  U.  S., 
(1891)  26  Ct.  CI.  641;  Carrick  v.  U.  S., 
(1889)   24  Ct.  CI.  264. 

If  an  officer  resign  while  of  unsound 
mind  and  the  resignation  be  accepted,  and 


the  vacancy  be  duly  filled,  the  loss  must 
fall  on  the  officer  who  caused  it,  notwith- 
standing his  insanity.  Blake's  Case, 
(1878)    14  Ct.  CI.  462. 

Commission  of  President. —  The  right 
of  one  to  an  office  is  not  vested  until  his 
commission  has  been  signed  by  the  Presi- 
dent. Until  a  commission  has  been  signed, 
it  is  within  the  discretionary  power  of 
the  President  to  withhold  it.  Eggleston's 
Case,   (1869)    13  Op.  Atty.-Gen.  44. 


Art.  100.    [Publication  of  officers  cashiered  for  cowardice  or  fraud.] 

When  an  officer  is  dismissed  from  the  service  for  cowardice  or  fraud,  the 
sentence  shall  further  direct  that  the  crime,  punishment,  name,  and  place 
of  abode  of  the  delinquent  shall  be  published  in  the  newspapers  in  and 
about  the  camp,  and  in  the  State  from  which  the  offender  came,  or  where 
he  usually  resides;  and  after  such  publication  it  shall  be  scandalous  for 
an  officer  to  associate  with  him.     [B.  S.  sec.  1342.] 

•    Art  of  War,  86. 


Art.  101.  [Suspension  of  officers'  pay.]  When  a  court-martial  sus- 
pends an  officer  from  command,  it  may  also  suspend  his  pay  and  emolu- 
ments for  the  same  time  according  to  the  nature  of  his  offense.  [B.  S. 
sec,  1342.] 


Art.  of  War,  84. 

Suspension  of  pay  signifies  its  absolute 
forfeiture,  and  not  simply  the  temporary 


withholding  thereof .  Swaim's  Case,  (1885) 
18  Op.  Atty.-Gen.  113. 


Art.  102.   [No  person  tried  twice  for  same,  Ac]     No  person  shall  be 
tried  a  second  time  for  the  same  offense.     [B.  8.  sec.  1342.] 


Art.  of  War,  87. 

A  plea  of  former  arrest  on  the  same 
charges  and  a  discharge  without  trial  is 
not  well  founded;  a  former  trial  is  the 
only  defense  in  this  article.  ( 1819)  1  Op. 
Atty.-Gen.  294. 

New  trial. —  For  error  in  excluding 
proper  testimony  the  President  may  order 
a  new  trial  by  a  conrt  composed  of  dilTer- 
ent  members  upon  the  motion  of  the 
accused.  The  plea  of  former  conviction 
or  acquittal  is  the  privilege  of  the  accused 
and  may  be  waived  by  him.  (1818)  1 
Op.  Atty.-Gen.  233. 

A  conviction  or  acquittal  by  the  civU 
authorities  of  an  offense  against  the  gen- 


eral law  does  not  discharge  the  accused 
from  responsibility  for  the  military  oilense 
on  the  same  facts.  In  re  Stubbs,  (1905) 
133  Fed.  1012;  In  re  Esmond,  (1886)  5 
Mackey  (D.  C.)  64;  Steiner's  Case,  (1854) 
6  Op.  Atty.-Gen.  4l3;  Howe's  Case,  (1854) 
6  Op.  Atty.-Gen.  506;  (1842)  3  Op.  Atty.- 
Gen.  749. 

An  acquittal  by  a  court-martial  is  not 
a  bar  to  the  prosecution  for  the  same  act 
by  the  civil  authorities.  In  re  Fair, 
(1900)  100  Fed.  149.  Nor  is  a  conviction, 
U.  S.  V.  Cashiel,  (1863)  1  Hughes  (U.  S.) 
552. 


Art.  103.  [Limitation  of  time  of  prosecution.]  No  person  shall  be 
liable  to  be  tried  and  punished  by  a  general  court-martial  for  any  offense 
which  appears  to  have  been  committed  more  than  two  years  before  the 
issuing  of  the  order  for  such  trial,  unless,  by  reason  of  having  absented 
himself,  or  of  some  other  manifest  impediment,  he  shall  not  have  been 
amenable  to  justice  within  that  period. 

No  person  shall  be  tried  or  punished  by  a  court-martial  for  desertion  in 
time  of  peace  and  not  in  the  face  of  an  enemy,  committed  more  than  two 
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years  before  the  arraignment  of  such  person  for  such  oflfense,  unless  he 
shall  meanwhile  have  absented  himself  from  the  United  States,  in  which 
case  the  time  of  his  absence  shall  be  excluded  in  computing  the  period  of 
the  limitation:  Provided,  That  said  limitation  shall  not  begin  until  the 
end  of  the  term  for  which  said  person  was  mustered  into  the  service. 

This  article  wajs  amended  to  read  as  above  by  the  Act  of  April  11,  1890,  eh.  78,  26 
Stat.  L.  54.  The  amendment  consisted  in  adding  the  last  paragraph.  The  first  para- 
graph was  from  original  Article  of  War,  88,  R.  S.  sec.  1342. 


Courts  of  inquiry. —  This  article  does 
not  apply  to  courts  of  inquiry.  (1863) 
6  Op.  Atty.-Gen.  239. 

A  plea  of  the  statute  of  limitations  is 
a  matter  of  defense  in  the  trial  by  court- 
martial  and  cannot  be  inquired  into  on 
habeas  corpus.  In  re  Cadwallader,  (1904) 
127  Fed.  881;  In  re  Zimmerman,  (1887)  30 
Fed.  176;  In  re  Davison,  (1884)  21  Fed. 
618;    In  re  White,    (1883)    17   Fed.   723. 

To  what  offenses  applicable. —  This  ar- 
ticle applies  to  all  offenses  triable  and 
punishable  by  court-martial,  \1872)  14 
Op.  Atty.-Gen.  52 ;  and  so  is  applicable  to 
the  offense  of  desertion.  (1876)  16  Op. 
Atty.-Gen.  152;  In  re  Davison,  (1880)  4 
Fed.  507;  In  re  Zimmerman,  (1887)  12 
Sawy.    fU.  S  )   267. 

Desertion  being  a  continuing  dlense, 
the  limitation  does  not  begin  to  run 
until  the  expiration  of  the  term  of  enlist- 
ment. The  provision  of  article  48  does 
not  of  itself  operate  to  extend  the  term 
of  service  so  as  to  continue  the  offense 
correspondingly,  and  thus  postpone  the 
time  when  the  limitation  begins  to  run. 
(1878)  16  Op.  Atty.-Gen.  170;  (1879)  16 
Op.  Atty.-Gen.  396;  (1876)  16  Op.  Atty.- 
Gen.  152;  In  re  Zimmerman,  (1887),  12 
Sawy.   (U.  S)   267. 

Prosecution  is  barred  when  more  than 
five  years  have  expired  since  the  alleged 
desertion,  and  more-  than  two  years  from 
the  expiration  of  the  term  of  enlistment 
to  the  arrest.  (1871)  13  Op.  Atty.-Gen. 
462. 

The  limitation  will  run  in  favor  of  a 
deserter  who  re-enlists  in  another  regi- 
ment. Harris's  Case,  (1873)  14  Op.  Atty.- 
Gen.  265. 

A  soldier  may  be  detained  in  custody 
by  the  military  autliorities,  for  trial  or 
lawful  disposition  after  his  term  of  serv> 
ice  expires,  on  account  of  an  act  com- 
mitted during  such  service.  In  re'  Bird, 
(1871)    2  Sawy.    (U.  S.)   33. 

Pendency  of  proceedings  in  civil  courts. 
—  A  plea  of  the  statute  of  limitations 
cannot  be  sustained  where  it  appears  that 
the  accused  was  arraigned  before  court- 
martial  within  the  two  years,  and  action 
was  suspended  upon  his  plea  of  the  pend- 
ency of  proceedings   against   him   in   the 


civil  courts,  which  were  not  finally  dis- 
posed of  until  the  expiration  of  two  years. 
Howe's  Case,  (1854)  6  Op.  Atty.-Gen, 
606.     See  (1842)   3  Op.  Atty.-Gen.  749. 

The  accused  cannot  waive  the  benefit 
of  the  limitation,  so  that  upon  a  plea  of 
guilty  the  government  must  show,  in  some 
other  way  than  by  his  plea  or  admission 
at  the  trial,  why  he  was  not  brought  to 
trial  for  desertion  within  the  two  years 
from  the  cessation  of  the  offense,  that  is, 
from  the  expiration  of  the  term  of  enlist- 
ment.      (1878)     16    Op.    Atty.-Gen.    170; 

(1879)  16  Op.  Atty.-Gen.  396;  (1853)  6 
Op.  Atty.-Gen.  239;  (1820)  1  Op.  Atty.- 
Gen.  383. 

Concealment  of  the  offense  by  the  ac- 
cubed  is  not  such  a  "manifest  impedi- 
ment •'  to  his  prosecution  as  will  prevent 
the  funning  of  the  limitation.  (1872)  14 
Op.  Atty-Gen.  62;  Harris's  Case,   (1873) 

14  Op.  Atty.-Gen.  265. 

The  mere  absence  without  leave  by  a 
deserter  does  not  bring  him  within  the 
exceptions  of  this  article,  so  that  an 
arrest  or  surrender  is  not  necessary  to 
start  the  running  of  the  limitation.   (1876) 

15  Op.   Atty.-Gen.    162;    In  re  Davison, 

(1880)  4  Fed.  507. 

Officer  dismissed  and  restored. —  Where 
charges  were  preferred  against  an  officer, 
and  shortly  thereafter  he  was  dismissed' 
from  the  service  for  other  reasons,  upon 
his  restoration  he  cannot  be  tried  on  the 
charges  pending  against  him  at  the  time 
of  his  dismissal,  after  the  lapse  of  two 
years  from  the  commission  of  the  alleged 
offense.      (1858)    9  Op.  Atty.-Gen.  181. 

"  Time  of  peace." —  A  soldier  who  de- 
serted after  the  signing  of  the  protocol 
between  the  United  States  and  Spain,  and 
while  a  state  of  peace  actually  existed,, 
and  nothing  remained  to  be  done  to  con- 
clude peace  except  the  settlement  of  the 
details  of  the  treaty,  was  held  to  be 
within  the  provision  of  this  section  that 
no  person  shall  be  court-martialed  for 
desertion  in  time  of  peace,  and  not  in  the 
face  of  an  enemy,  committed  more  tlian 
two  vears  before  his  arraignment  there- 
for. */n  re  Cadwallader,  (1904)  127  Fed. 
881. 


Abt.  104.    [Approval  of  sentence  by  oflScer  ordering  court.]    No  sen- 
tence of  a  court-martial  shall  be  carried  into  execution  until  the  same 
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shall  have  been  approved  by  the  officer  ordering  the  court,  or  by  the  officer 
commanding  for  the  time  being. 

This  article  Was  amended  to  read  as  above  by  the  Act  of  July  27,  1892,  ch.  272, 
27  Stat.  L.  277.  Before  the  amendment  it  was  as  follows:  "Art.  104.  Ko  sentence 
of  a  court-martial  shall  be  carried  into  execution  until  the  whole  proceedings  shall  have 
been  approved  by  the  officer  ordering  the  court,  or  by  the  officer  commanding  for  the 
time  being.     [R,  B,  sec,  lSi2.]    Art.  of  War,  66. 


If  a  sentence  in  gross  is  pronounced 
npon  conviction  under  sixteen  specifica- 
tions, and  upon  review  by  the  President 
twelve  are  set  aside,  the  sentence  need 
not  be  disturbed  provided  it  is  such  as 
could  have  been  lawfully  imposed  under 
the  counts  which  are  upheld.  Carter  t". 
McClaughry,  (1900)   105  Fed.  614. 

Inadmissible  evidence. —  Courts-martial 
are  governed  by  the  same  rules  of  evi- 
dence as  ordinary  courts  of  criminal 
jurisdiction,  and  when  inadmissible  evi- 
dence has  been  received,  it  is  error  if  it 
was  material  to  the  finding  of  the  court, 
and  the  sentence  should  be  set  aside  by 
the  reviewing  officer.  Whittaker's  Case, 
(1882)    17  Op.  Atty.-Gen.  310. 

The  reviewing  officer's  approval  and 
orders  are  as  much  a  part  of  the  record 
as  the  proceedings  and  sentence  of  the 
court.  All  constitute  an  entire  proceed- 
ing and  are  to  be  construed  together.  In 
re  Esmond,   (1886)   5  Mackey  (D.  C.)   64. 

Disapproval  as  acquittal. —  Where  a 
conviction  has  been  disapproved  by  the 
reviewing  officer,  and  the  prisoner  released 
from  confinement  and  restored  to  duty,  it 
is  in  effect  an  acquittal.  (1871)  13  Op. 
Atty.-Gen.  459. 

Where  a  sentence  discharging  a  soldier 
from  the  service  has  been  set  aside  as 
void,  he  is  not  affected  by  such  sentence, 
and  is  deemed  to  have  been  in  the  service 
between  the  sentence  and  the  order  setting 


it  aside.  In  re  Bird,  (1871)  2  Sawy. 
(U.  S.)    33. 

Questioning  legality  of  sentence. —  If 
the  sentence  of  a  court-martial  does  not 
sever  the  relations  of  the  accused  with  the 
military  service,  he  may  any  time  ques- 
tion the  legality  of  his  sentence.  Swaim 
t'.  U.  S.,   (1893)   2fi  Ct.  CI.  173. 

After  the  dissolution  of  a  court-martial, 
the  Secretary  of  War  has  no  authority 
to  receive  affidavits  or  other  evidence  as 
to  the  incorrectness  of  the  record  and 
modify  or  amend  it.  (1900)  23  Op.  Atty.- 
Gen.  23. 

Evidence  to  supply  facts  which  record 
fails  to  show. —  Upon  an  application  to 
the  department  to  have  proceedings  as  of 
court-martial  declared  null  and  void,  evi- 
dence may  be  admitted,  not  to  impeach 
the  validity  of  the  proceedings,  but  to 
supply  facts  which  the  record  fails  to 
show.     (1878)   16  Op.  Atty.-Gen.  106. 

Increasing  severity  of  sentence. —  The 
commanding  officer  charged  with  the  duty 
of  reviewing  the  proceedings  of  the  court 
cannot  increase  the  severity  of  a  sentence; 
he  may  approve  or  disapprove  or  mitigate. 
But  he  may  remand  the  case  to  the  court 
suggesting  the  inadequacy  of  the  sentence, 
and  the  court  may  in  i  \  discretion  revoke 
the  sentence  and  inflict  a  severer  sentence. 
Swaim  v,  U.  S.,  (1893)  28  Ct.  CI.  173. 
See  Ex  p.  Reed,  (1879)  100  U,  S.  13,  25 
U.  S.  (L.  ed.)  538. 


Abt.  105.  [Confirmation  of  death  sentence.]  No  sentence  of  a  court- 
martial,  inflicting  the  punishment  of  death,  shall  be  carried  into  execution 
until  it  shall  have  been  confirmed  by  the  President ;  except  in  the  cases  of 
persons  convicted,  in  time  of  war,  as  spies,  mutineers,  deserters,  or  mur- 
derers, and  in  the  cases  of  guerilla  marauders,  convicted,  in  time  of  war, 
of  robbery,  burglary,  arson,  rape,  assault  with  intent  to  commit  rape,  or 
of  violation  of  the  laws  and  customs  of  war;  and  in  such  excepted  cases 
the  sentence  of  death  may  be  carried  into  execution  upon  confirmation  by 
the  commanding  general  in  the  field,  or  the  commander  of  the  department, 
as  the  case  may  be.     [R.  S.  sec,  1342,] 

Art.  of  War,  65;  Act  of  Julv  17,  1862;  Act  of  March  3,  1863;  Act  of  July  2,  1862, 
ch.  216,  13  Stat.  L.  366. 


A  court-martial  may  reconsider  the  sen- 
tence and  judgment,  and  sentence  to  death 
where  the  former  sentence  imposed  only 
imprisonment.  n819)  1  Op.  Atty.-Gen. 
296. 

Fifth  amendment  to  Constitution. — The 
woids  "  when  in  actual  service  in  time  of 


war  or  public  danger,"  in  the  fifth  article 
of  amendments  to  the  United  States  Con- 
stitution, apply  only  to  the  militia.  John- 
son v.  Sayre,  (1895)  158  U.  S.  109,  16 
S.  Ct.  773,  39  U.  S.   (L.  ed.)   914. 

This  article  does  not  authorize  a  trial 
of    citizens    of    a    state    by    a    military 
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commiasion  for  the  alleged  offense  of  kill-      U.   S.  v.   Commandant  of  Ft.   Delaware, 
ing  a  military  guard  when  the  state  is  in       (1866)   26  Fed.  Caa.  No.  14,842. 
fact  in  the  exercise  of  its  civil  functions. 


Abt.  106.  [Confirmation  of  dismissals  in  time  of  peace.]  In  time  of 
peace  no  sentence  of  a  court-martial,  directing  the  dismissal  of  an  officer, 
shall  be  carried  into  execution,  until  it  shall  have  been  confirmed  by  the 
President.     [B.  8,  sec.  1342,] 

Art.  of  War,  65. 


When  officer  is  out  of  service. —  Upon  a 
sentence  of  dismissal  hy  a  court-martial, 
the  officer  sentenced  is  not  legally  out  of 
the  service  unless  the  record  positively  and 
distinctly  shows  that  the  proceedings  have 
been  approved  by  the  President.  Kunkle 
t7.  U.  S.,  (1887)  122  U.  S.  543,  7  S.  Ct. 
1141,  30  U.  S.  (L.  ed.)  1167;  Page  v. 
U.  S.,   (1890)   25  Ct.  CI.  254. 

An  indorsement  upon  the  record  by  the 
Secretary  of  War  that:  "In  conformity 
with  the  65th  (now  article  106)  of  the 
Rules  and  Articles  of  War,  the  proceed- 
ings of  the  general  court-martial  in  the 
foregoing  case  have  been  forwarded  to  the 
Secretary  of  War  for  the  action  of  the 
President.  The  proceedings,  findings,  and 
sentence  are  approved,  and  the  sentence 
will  be  duly  executed,"  is  sutVcient  to 
show  compliance  with  this  article.  This 
article  requires  the  personal  judicial  ae- 
tion  of  the  President,  but  sudi  may  be 
evidenced  by  the  act  of  the  Secretary  of 
War  under  section  216,  R.  S.  U.  S.  r. 
Fletcher,  (1893)  148  U.  S.  84,  13  S.  Ct. 
552,  37  U.  S.  (L.  ed.)  378;  U.  S.  v.  Page, 
(1891)  137  U.  S.  673,  11  S.  Ct.  219,  34 
U.  S.  (L.  ed.)  828;  (1877)  15  Op.  Atty.- 
Gen.  290. 

The  case  of  Runkle  t?.   U.   S.,    (1887) 
122  U.   S.   543,  7   S.   Ct.    1141,  30  U.   S. 
(L.  ed.)  1167,  is  distinguished,  in  that  the' 
record  did  not  show   in   that  case  that 


the  proceedings  had  been  laid  before  the 
President  or  acted  on  by  him,  and  in  the 
Fletcher  case  the  court  says  that  the  Run- 
kle case  is  hardly  a  safe  precedent. 

Nomination  of  successor. —  A  sentence 
of  dismissal  of  an  officer,  carried  into 
effect  under  orders  of  the  War  Depart- 
ment, is  confirmed  by  a  nomination  of  a 
successor  to  the  Senate,  or  by  an  appoint- 
ment by  the  President  of  a  successor  dur- 
ing a  recess  of  the  Senate.  (1879)  16  Op. 
Atty.-Gen.  298. 

Review  by  succeeding  President. — A  de- 
cision made  and  executed  under  <me  Presi- 
dent is  not  liable  to  be  reviewed  and  an- 
nulled under  the  administration  of  an- 
other. Howe's  Case,  (1864)  6  Op.  Atty.- 
Gen.  506;  (1854)  6  Op.  Atty.-Gen.  369. 
See  (1877)   15  Op.  Atty.-Gen.  290. 

Waiver  of  right. —  If  an  officer  on  the 
active  list  submits  without  appeal  and 
without  objection  for  an  unreasonable 
time  to  an  illegal  or  irregular  order  of 
dismissal,  he  must  be  held  to  have  aban- 
doned and  waived  his  right  to  all  title 
and  claim  to  the  office  and  to  its  emolu- 
ments. Ide  V.  U.  S.,  (1890)  26  Ct.  CI. 
401;   Armstrong  v,  U.  S.,    (1891)    26  Ct. 

CI.  387. 

An  officer  on  the  retired  list  does  not 
come  under  the  rule  in  Ide's  case,  above 
cited.  Fletcher  t?.  U.  S.,  (1891)  26  Ct.  CL 
541. 


Abt.  107.  [Dismissal  by  division  or  brigade  courts.]  No  sentence  of 
a  court-martial  appointed  by  the  commander  of  a  division  or  of  a  separate 
brigade  of  troops,  directing  the  dismissal  of  an  officer,  shall  be  carried  into 
execution  until  it  shall  have  been  confirmed  by  the  general  commanding 
the  army  in  the  field  to  which  the  division  or  brigade  belongs.  [B.  S. 
sec.  1342.] 

Act  of  Dec.  24,  1861,  ch.  3,  12  Stat.  L.  330. 

Abt.  108.  [Oeneral  ofBcers,  sentences  respecting.]  No  sentence  of  a 
court-martial,  either  in  time  of  peace  or  in  time  of  war,  respecting  a 
general  officer,  shall  be  carried  into  execution,  until  it  shall  have  been  con- 
firmed by  the  President.     [R,  8.  sec.  1342.] 

Art.  of  War,  66. 

Abt.  109.  [Confirmation  by  oflScer  ordering  court.]  All  sentences  of 
a  court-martial  may  be  confirmed  and  carried  into  execution  by  the  officer 
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ordering  th^  court,  or  by  the  officer  commanding  for  the  time  being,  'where 
confirmation  by  the  President,  or  by  the  commanding  general  in  the  field, 
or  commander  of  the  department,  is  not  required  by  these  articles.  [R.  S. 
sec.  1342,] 

Art.  of  War,  66. 

Art.  110.  Repealed.  This  section  was  as  follows:  "Abt.  110.  No  sentence  adjudged 
by  a  field  officer,  detailed  to  try  soldiers  of  his  regiment,  shall  be  carried  into  execu- 
tion until  the  saoie  shall  have  been  approved  by  the  brigade  commander,  or,  in  case 
there  be  no  brigade  commander,  by  the  commanding  officer  of  the  post  or  camp.'' 

Article  110  was  amended  so  to  read  by  the  Act  of  July  27,  1892,  ch.  272,  27  Stat.  L. 
277.  Prior  to  the  amendment  it  read  as  follows:  "Art.  110.  No  sentence  of  a  field- 
officer,  detailed  to  try  soldiers  of  his  regiment,  shall  be  carried  into  execution,  until 
the  whole  proceedings  shall  have  been  approved  by  the  brigade  commander,  or,  in  case 
there  be  no  brigade  commander,  by  the  commanding  officer  of  the  post."  [R,  8.  sec. 
IS42.] 

It  was  repealed  by  an  Act  of  June  18,  1808,  ch.  464,  30  Stat.  L.  484. 

Art.  111.  [Suspension  of  sentence  of  death  or  dismissal.]  Any  officer 
who  has  authority  to  carry  into  execution  the  sentence  of  death,  or  of  dis- 
missal of  an  officer,  may  suspend  the  same  until  the  pleasure  of  the  Presi- 
dent shall  be  known;  and,  in  such  case,  he  shall  immediately  transmit  to 
the  President  a  copy  of  the  order  of  suspension,  together  with  a  copy  of  the 
proceedings  of  the  court.     [R.  S.  sec.  1S42.] 

Art  of  War,  80. 


Art.  112.  [Pardon  and  mitigation  of  sentences.]  Every  officer  who 
is  authorized  to  order  a  general  court-martial  shall  have  power  to  pardon 
or  mitigate  any  punishment  adjudged  by  it,  except  the  punishment  of 
death  or  of  dismissal  of  an  officer.  Every  officer  commanding  a  regiment 
or  garrison  m  which  a  regimental  or  garrison  court-martial  may  be  held, 
shall  have  power  to  pardon  or  mitigate  any  punishment  which  such  court 
may  adjudge.     [R.  S.  sec.  1342.] 

Art.  of  V^ar,  89;  Act  of  July  17,  1862,  ch.  201,  12  Stat.  L.  598. 


Power  of  officers. —  An  officer  who  ia 
authorized  to  order  a  general  court-mar- 
tial has  no  power  to  pardon  or  mitigate 
the  punishment  after  confirmation  by  him 
of  the  sentence.  (1888)  19  Op.  Atty.- 
Gen.  106. 

A  general,  commanding  the  forces  ot 
the  United  States  in  the  field,  does  not 
possess  power  to  commute  a  sentence  of 
dismissal  of  an  officer,  but  only  the  power 
to  execute  the  sentence,  or  to  suspend  it 
and  take  the  direction  of  the  President. 
(1853)    6  Op.  Atty.-Gen.  123. 

The  appointment  of  an  officer  to  a  new 
commission  is  constructive  pardon  of  a 
previous  sentence  pronounced  but  not  yet 
executed.     (1853)  6  Op.  Atty.-Gen.  123. 


The  President  may  substitute  a  suspen- 
sion for  a  term  of  years  without  pay  for 
a  sentence  of  absolute  dismissal,  as  he 
possesses  the  power  to  revise,  pardon,  and 
to  mitigate  a  sentence,  (1846)  4  Op.  Atty.- 
Gen.  432;  but  he  cannot  substitute  an- 
other punishment  for  that  decreed  by  the 
court,  as  the  mitigation  must  be  of  the 
punishment  adjudged,  by  modifying  its 
severity,  except  in  cases  of  sentences  of 
death,  where  there  is  no  inferior  degree, 
(1846)  4  Op.  Atty.-Gen.  444;  and  in  case 
of  sentence  of  death  he  may  substitute  a 
milder  punishment.  (1820)  1  Op.  Atty.- 
Gen.  327. 


Abt.  113.  [Proceedings  forwarded  to  Judge-Advocate-Oeneral.] 
Every  judge-advocate,  or  person  acting  as  such,  at  any  general  court- 
martial,  shall,  with  as  much  expedition  as  the  opportunity  of  time  and 
distance  of  place  may  admit,  forward  the  original  proceedings  and  sentence 
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of  such  eonrt  to  the  Judge-Advocate-Gkneral  of  the  Army,  iij  whose  office 
they  shall  be  carefully  preserved.     [B.  8,  sec.  1342.] 

Art,  of  War,  90;  Act  of  July  17,  1862;  Act  of  July  28,  1866;  Act  of  March  8,  1877, 
eh.  102,  10  Stat.  L.  310. 

Abt.  114.  [Party  entitled  to  a  copy.]  Every  party  tried  by  a  general 
court-martial  shall,  upon  demand  thereof,  made  by  himself  or  by  any 
person  in  his  behalf,  be  entitled  to  a  copy  of  the  proceedings  and  sentence 
of  such  court.     [R.  S.  sec.  1342.] 

Art.  of  War,  00. 

Abt.  115.  [OonrtB  of  inquiry,  how  ordered.]  A  court  of  inquiry,  to 
examine  into  the  nature  of  any  transaction  of,  or  accusation  or  imputa- 
tion against,  any  officer  or  soldier,  may  be  ordered  by  the  President  or  by 
any  commanding  officer ;  but,  as  courts  of  inquiry  may  be  perverted  to  dis- 
honorable purposes,  and  may  be  employed,  in  the  hands  of  weak  and 
envious  commandants,  as  engines  for  the  destruction  of  military  merit, 
they  shall  never  be  ordered  by  any  commanding  officer,  except  upon  a 
demand  by  the  officer  or  soldier  whose  conduct  is  to  be  inquired  of. 
[B.  8.  sec.  1342.] 

Arta.  of  War,  01  and  02. 

The  great  purpose  of  a  court  of  inquiry  two  years'  limitation,  article  103,  does 
is  to  collect  information  by  which  to  guide  not  apply  to  courts  of  inquiry.  (1853)  6 
the  discretion  of  him  who  orders  it.    The      Op.  Atty.-Gen.  230. 

Art.  116.  [Members  of  court  of  inquiry.]  A  court  of  inquiry  shall 
consist  of  one  or  more  officers,  not  exceeding  three,  and  a  recorder,  to 
reduce  the  proceedings  and  evidence  to  writing.     [B.  8.  sec.  1342.] 

Art.  of  War,  01. 

Art.  117.    [Oaths  of  members  and  recorder  of  court  of  inquiry.]    The 

recorder  of  a  court  of  inquiry  shall  administer  to  the  members  the  fol- 
lowing oath:  '*  You  shall  well  and  truly  examine  and  inquire,  according 
to  the  evidence,  into  the  matter  now  before  you,  without  partiality,  favor, 
affection,  prejudice,  or  hope  of  reward:  so  help  you  God."  After  which 
the  president  of  the  court  shall  administer  to  the  recorder  the  following 
oath :  **  You,  A  B,  do  swear  that  you  will,  according  to  your  best  abilities,, 
accurately  and  impartially  record  the  proceedings  of  the  court  and  the 
evidence  to  be  given  in  the  case  in  hearing:  so  help  you  God."  [B.  8. 
sec.  1342.] 

Art.  of  War,  03. 

Art.  118.  [Witnesses  before  courts  of  inquiry.]  A  court  of  inquiry, 
and  the  recorder  thereof,  shall  have  the  same  power  to  summon  and  exam- 
ine witnesses  as  is  given  to  courts-martial  and  the  judge-advocates  thereof. 
Such  witnesses  shall  take  the  same  oath  which  is  taken  by  witnesses  before 
courts-martials,  and  the  party  accused  shall  be  permitted  to  examine  and 
cross-examine  them,  so  as  fully  to  investigate  the  circumstances  in 
question.     [R.  8.  sec.  1342.] 

Arts,  of  War,  01  and  03;  Acts  of  March  3,  1863,  ch.  75,  12  Stat.  L.  73«,  ch.  70, 
12  Stat.  L.  754. 
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Abt.  119.  [Opinion;  when  given  by.]  A  court  of  inquiry  shall  not 
give  an  opinion  on  the  merits  of  the  ease  inquired  of  unless  specially 
ordered  to  do  so.     [B,  S.  sec.  1342.] 

Art  of  War,  91. 

Abt.  120.   [Authentication  of  proceedings  of  court  of  inquiry.]    The 

proceedings  of  a  court  of  inquiry  must  be  authenticated  by  the  signatures 
of  the  recorder  and  the  president  thereof,  and  delivered  to  the  command- 
ing officer.     [B.  8.  see.  1342.] 

Art.  of  War,  92. 

Abt.  121.   [Proceedings  of  court  of  inquiry  used  as  evidence.]    The 

proceedings  of  a  court  of  inquiry  may  be  admitted  as  evidence  by  a  court- 
martial,  in  cases  not  capital,  nor  extending  to  the  dismissal  of  an  officer: 
Provided,  That  the  circumstances  are  such  that  oral  testimony  cannot  be 
obtained.     [B.  S.  sec.  1342.] 

Art  of  War,  92. 

A  court-martial  should  itself  decide  is  not  the  official  duty  of  the  Secretary 
questions  as  to  the  admissibility  of  evi-  of  War  to  give  an  opinion.  (1881)  17 
dence  or  the  construction  of  a  statute;  it      Op.  Atty.-Gen.  54. 

Art.  122.  [Command,  when  different  corps  happen  to  join.]  If,  upon 
marches,  ^ards,  or  in  quarters,  different  corps  of  the  army  happen  to 
join  or  do  duty  together,  the  officer  highest  in  rank  of  the  line  of  the  Army, 
Marine  Corps,  organized  militia,  or  volunteers,  by  commission,  there  on 
duty  or  in  quarters,  shall  command  the  whole,  and  give  orders  for  what 
is  needful  in  the  service,  unless  otherwise  specially  directed  by  the  Presi- 
dent, according  to  the  nature  of  the  case.     [B.  8.  sec.  1342.] 

This  article  was  amended  to  read  as  above  given  by  section  1  of  an  Act  of  March  8, 
1910,  ch.  88,  36  Stat.  L.  234,  entitled  "An  Act  to  modify  the  one  hundred  and  twenty- 
second  and  one  hundred  and  twenty-fourth  articles  of  war,  and  to  repeal  the  one  hun- 
dred and  twenty-third  article  of  war."  The  article  amended  was  originally  as  follows: 
"Axr.  122.  If,  upon  marches,  guards,  or  in  quarters,  different  corps  of  the  Army 
happen  to  join  or  do  duty  together,  the  officer  highest  in  rank  of  the  line  of  the  Army, 
Marine  Corps,  or  militia)  by  commission,  there  on  duty  or  in  quarters,  shall  command 
the  whole,  and  give  orders  for  what  is  needful  to  the  service,  unless  otherwise  specially 
directed  by  the  President,  according  to  the  nature  of  the  case."     [R,  B.  sec.  13^2.1 

Art.  of  War,  62. 

Art.  123.  Repealed.  This  section  was  as  follows:  "Akt.  123.  In  all  matters  relating 
to  the  rank,  duties,  and  rights  of  officers,  the  same  rules  and  regulations  shall  apply 
to  officers  of  the  Regular  Army  and  to  volunteers  commissioned  in,  or  mustered  into 
said  service,  under  the  laws  of  the  United  States,  for  a  limited  period."  [R.  8. 
gee.  1342.^    Act  of  March  2,  1867,  ch.  169,  14  Stat.  L.  435. 

It  was  repealed  by  an  Act  of  March  8,  1910,  ch.  88,  §  2,  36  Stat.  L.  235. 

Kegulars  and  volunteers. —  This  article  and  the  oflRcers  of   the  volunteer  forces 

seems  only  intended  for  a  condition  of  the  mustered  into  service  shall,  in  tlie  matter 

military  serrice  in  which  both  volunteers  of  rank,  duty,  and  rights,  be  governed  by 

and   regulars  eixlst  as  distinct  organiza-  the  same  rules  and  regulations.      (1877) 

tions.     The  ot&cers  of  the  regular  army  15  Op.  Atty.-Gen.  330. 

Abt.  124.  [Bank  of  organized  militia  officers  on  duty  with  officers  of 
regular  or  volunteer  forces.]  Officers  of  the  organized  militia  of  the 
several  States,  when  called  into  the  service  of  the  United  States,  shall  on 
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all  detachments,  courts-martial,  and  other  duty,  wherein  they  may  be 
employed  in  conjunction  with  the  regular  or  volunteer  forces  of  the  United 
States,  take  rank  next  after  all  officers  of  the  like  grade  in  said  regular 
forces,  and  shall  take  precedence  of  all  officers  of  volunteers  of  equal  or 
inferior  rank,  notwithstanding  the  commissions  of  such  militia  officers  may 
be  older  than  the  commissions  of  the  said  officers  of  the  regular  forces  of 
the  United  States.     [B,  8.  sec.  1342,] 

This  article  was  amended  to  read  as  above  by  section  1  of  an  Act  of  March  8,  1910, 
ch.  88,  36  Stat.  L.  234,  see  the  note  to  article  122  supra.  The  section  amended  was  a4 
follows:  "Art.  124.  Officers  of  the  militia  of  the  several  States,  when  called  into  the 
service  of  the  United  States,  shall  on  all  detachments,  courts-martial,  and  other  duty 
wherein  they  may  be  employed  in  conjunction  with  the  regular  or  volunteer  forces  of 
the  United  States,  take  rank  next  after  all  ofllcers  of  the  like  grade  in  said  regular  or 
volunteer  forces,  notwithstanding  the  commissions  of  such  militia  officers  may  be  older 
than  the  commissions  of  the  said  officers  of  the  regular  or  volunteer  forces  of  the 
United  States."  [R.  8.  sec.  1S42.]  Art.  of  War,  98;  Act  of  March  2,  1867,  ch.  159,  14 
Stat.  L.  435. 

Art.  125.  [Deceased  officers'  effects.]  In  case  of  the  death  of  any 
officer,  the  major  of  his  regiment,  or  the  officer  doing  the  major's  duty,  or 
the  second  officer  in  command  at  any  post  or  garrison,  as  the  case  may  be, 
shall  immediately  secure  all  his  effects  then  in  camp  or  quarters,  and  shall 
make,  and  transmit  to  the  office  of  the  Department  of  War,  an  inventory 
thereof.     [R.  8.  sec.  1342.] 

Art.  of  War,  94. 

Abt.  126.  [Deceased  soldiers'  effects.]  In  case  of  the  death  of  any 
soldier,  the  commanding  officer  of  his  troop,  battery,  or  company  shall 
immediately  secure  all  his  effects  then  in  camp  or  quarters,  and  shall,  in 
the  presence  of  two  other  officers,  make  an  inventory  thereof,  which  he  shall 
transmit  to  the  office  of  the  Department  of  War,     [B.  8.  sec.  1342.] 

Art.  of  War,  94. 

Abt.  127.  [Effects  of  deceased  officers  and  soldiers  to  be  accounted 
for.]  Officers  charged  with  the  care  of  the  effects  of  deceased  officers  or 
soldiers  shall  account  for  and  deliver  the  same,  or  the  proceeds  thereof,  to 
the  legal,  representatives  of  such  deceased  officers  or  soldiers.  And  no 
officer  so  charged  shall  be  permitted  to  quit  the  regiment  or  post  until  he 
has  deposited  in  the  hands  of  the  commanding  officer  all  the  effects  of  such 
deceased  officers  or  soldiers  not  so  accounted  for  and  delivered.  [B.  8. 
sec.  1342.] 

Art.  of  War,  95. 

Art.  128.  [Articles  of  war  to  be  published  once  in  six  months  to  every 
regiment,  Ac]  The  foregoing  articles  shall  be  read  and  published,  once  in 
every  six  months,  to  every  garrison,  regiment,  troop,  or  company  in  the 
service  of  the  United  States,  and  shall  be  duly  observed  and  obeyed  by  all 
officers  and  soldiers  in  said  service.      [B.  8.  sec.  1342.] 

Art.  of  War,  101. 
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An  Act  to  amend  the  Articles  of  War  relative  to  the  puniBhment  on  con- 
viction by  courts-martial. 

[Act  of  Sept,  27 y  1890,  ch.  998 ^  26  Stat,  L.  491,] 

[Punishment  on  conviction  by  coitrts  martial.]  That  whenever  by  any 
of  the  Articles  of  War  for  the  government  of  the  Army  the  punishment  or 
conviction  of  any  military  offense  is  left  to  the  discretion  of  the  court 
martial  the  punishment  therefor  shall  not,  in  time  of  peace,  be  in  excess  of 

a  limit  which  the  President  may  pregcribe.      [26  Stat,  L.  491.] 

• 

Sentence. —  The  President  having  fixed  military   discipline    in   violation   of   such 

a  term  of  ten  years  as  the  maximum  of  article,   had  jurisdiction  to   sentence  the 

imprisonment   in   cases   prosecuted   under  accivsed  to  a  term  of  five  years*  imprison- 

the  sixty-second  article  of  war,  as  author-  ment,  though  such  term  extended  beyond 

ized  by  this  paragraph,  it  was  held  that  a  the  term  of  military  service  for  which  he 

court-martial,  on  convicting  a  soldier  of  nad  enlisted.     Ii^  re  Stubbs,    (1905)    138 

conduct    prejudicial    to    good   order    and  Fed.  1012. 


Sec.  2.   [Judge-advocate  to  withdraw  from  closed  sessions.]     That 

whenever  a  court-martial  shall  sit  in  closed  session  the  judge-advocate  shall 
withdraw,  and  when  his  legal  advice  or  his  assistance  in  referring  to 
recorded  evidence  is  required  it  shall  be  obtained  in  open  court.  [27  Stat, 
L.  278,] 

The  above  section  2  and  section  3  following  are  from  the  Act  of  July  27*  1892,  ch.  272, 
entitled  "An  Act  to  amend  the  articles  of  war,  and  for  other  purposes." 

This  section  relates  to  procedure  and  it  appears  that  the  court-martial  had  ju- 

not  to  jurisdiction  and  the  nonobservance  risdiction  of  the  person  and  of  the  subject 

of  it  by  military  tribunals  is  a  matter  matter  which  was  tried  before  it,  errors 

for  the  revising  military  authorities  and  in  procedure  can  be  corrected  only  by  the 

not  for  the  civil  courts,  which  are  in  no  proper  military  authorities.  Ea  p.  Tucker, 

sense  appellate  tribunals  for  the  revision  (D.  C  Mass.  1913)  212  Fed.  569. 
of  proceedings  in  courts-martial.     When 

Sec.  3.  [Fraudulent  enlistment  and  receipt  of  pay.]  That  fraudulent 
enlistment,  and  the  receipt  of  any  pay  or  allowance  thereunder,  is  hereby 
declared  a  military  offense  and  made  punishable  by  court-martial,  under, 
the  Sixty-second  Article  of  War.      [27  Stat,  L,  278,] 

Fraudulent   enlistment   and   receipt   of  habeas  corpus  on  the  application  of  his 

pay. —  A    minor   w^ho   by   misrepresenting  parents,  even  though  the  military  prose- 

his  age  has  fraudulently  enliHled  in   the  cution   is   not   instituted   until   after   the 

army  without  the  consent  of  his  parents,  writ  is  issued.     Ex  p,  Lewkowitz,   (1908) 

and  thereby  subjected  himself  to  punish-  163    Fed.    646,   overruling   In  re   Carver, 

ment  under  military  law,  will  not  be  re-  (1900)     103   Fed.    624.      See   also   in   re 

.  lieved  from  such  punishment  by  hia  dis-  Scott,  (1906)   144  Fed.  79> 
charge  by  the  civil  courts  on  a  writ  of 


[Sec.  l.J    [Courts  -  martial  —  members  —  appointment  —  powers.] 

•  •  •  On  and  after  July  first,  nineteen  hundred  and  thirteen,  courts- 
martial  shall  be  of  three  kinds,  namely:  First,  general  courts-martial; 
second,  special  courts-martial;  and  third,  summary  courts-martial. 


480  1  FED.  STAT.  ANN.  (2d  Ed.) 

General  courts-martial  may  consist  of  any  number  of  officers  from  five  to 
thirteen,  inclusive. 

Special  courts-martial  may  consist  of  any  number  of  officers  from  three 
to  five,  inclusive. 

A  summary  court-martial  shall  consist  of  one  officer. 

The  President  of  the  United  States,  the  commanding  officer  of  a  terri- 
torial division  or  department,  the.  Superintendent  of  the  Military  Academy, 
the  commanding  officer  of  an  army,  a  field  army,  an  army  corps,  a  division, 
or  a  separate  brigade,  and  when  empowered  by  the  President,  the  com- 
manding officer  of  any  district  or  of  any  force  or  body  of  troops,  may 
appoint  general  courts-martial  whenever  necessary;  but  when  any  such 
commander  is  the  accuser  or  the  prosecutor  of  the  person  or  persons  to  be 
tried  the  court  shall  be  appointed  by  superior  competent  authority,  and  no 
officer  shall  be  eligible  to  sit  as  a  member  of  such  court  when  he  is  the 
accuser,  or  a  witness  for  the  prosecution. 

The  commanding  officer  of  a  district,  garrison,  fort,  camp,  or  other  place 
where  troops  are  on  duty,  and  the  commanding  officer  of  a  brigade,  regi- 
'  nlent,  detached  battalion,  or  other  detached  command,  may  appoint  special 
courts-martial  for  his  command;  but  such  special  courts-martial  may  in 
any  case  be  appointed  by  superior  authority  when  by  the  latter  deemed 
desirable,  and  no  officer  shall  be  eligible  to  sit  as  a  member  of  such  court 
when  he  is  the  accuser  or  a  witness  for  the  prosecution. 

The  commanding  officer  of  a  garrison,  fort,  camp,  or  other  place  where 
troops  are  on  duty,  and  the  commanding  officer  of  a  regiment,  detached 
battalion,  detached  company,  or  other  detachment  may  appoint  summary 
courts-martial  for  his  command ;  but  such  summary  courts-martial  may  in 
any  case  be  appointed  by  superior  authority  when  by  the  latter  deemed 
desirable :  Provided,  That  when  but  one  officer  is  present  with  a  command 
he  shall  be  the  summary  court-martial  of  that  command  and  shall  hear  and 
determine  cases  brought  before  him. 

General  courts-martial  shall  have  power  to  try  any  person  subject  to 
military  law  for  any  crime  or  offense  made  punishable  by  the  Articles  of 
War  and  any  other  person  who  by  statute  or  by  the  law  of  war  is  subject 
to  trial  by  military  tribunals :  Provided,  That  no  officer  shall  be  brought 
to  trial  before  a  general  court-martial  appointed  by  the  Superintendent  of 
the  Military  Academy. 

Special  courts-martial  shall  have  power  to  try  any  peraon  subject  to 
military  law,  except  an  officer,  for  any  crime  or  offense  not  capital  made 
punishable  by  the  Articles  of  War-.  Provided,  That  the  President  may 
by  regulations,  which  he  may  modify  from  time  to  time,  except  from  the 
jurisdiction  of  special  courts-martial  any  class  or  classes  of  persons  subject 
to  military  law. 

Special  courts-martial  shall  have  power  to  adjudge  punishment  not  to 
exceed  confinement  at  hard  labor  for  six  months  or  forfeiture  of  six  months' 
pay,  or  both,  and  in  addition  thereto  reduction  to  the  ranks  in  the  cases  of 
noncommissioned  officers,  and  reduction  in  classification  in  the  cases  of 
first-class  privates. 

Summary  courts-martial  shall  have  power  to  try  any  soldier,  except  one 
who  is  holding  the  privileges  of  a  certificate  of  eligibility  to  promotion, 
for  any  crime  or  offense  not  capital  made  punishable  by  the  Articles  of 
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War:  Provided,  That  noncommissioned  officers  shall  not,  if  they  object 
thereto,  be  brought  to  trial  before  a  summary  court-martial  without  the 
authority  of  the  officer  competent  to  bring  them  to  trial  before  a  general 
court-martial. 

Summary  courts-martial  shall  have  power  to  adjudge  punishment  not 
to  exceed  confinement  at  hard  labor  for  three  months  or  forfeiture  of  three 
months'  pay,  or  both,  and  in  addition  thereto  reduction  to  the  ranks  in 
the  cases  of  noncommissioned  officers  and  reduction  in  classification  in  the 
cases  of  first-class  privates:  Provided,  That  when  the  summary  court 
officer  is  also  the  commanding  officer  no  sentence  of  such  summary  court- 
martial  adjudging  confinement  at  hard  labor  or  forfeiture  of  pay,  or  both, 
for  a  period  in  excess  of  one  month  shall  be  carried  into  execution  until 
the  same  shall  have  been  approved  by  superior  authority. 

Articles  seventy-two,  seventy-three,  seventy-five,  eighty-one,  eighty-two, 
and  eighty-three  of  section  thirteen  hundred  and  forty-two  of  the  Revised 
Statutes ;  the  first  section  of  an  Act  entitled  **  An  Act  to  promote  the  admin- 
istration of  justice  in  the  Army, ' '  approved  October  first,  eighteen  hundred 
and  ninety,  as  amended  by  the  first  section  of  an  Act  approved  June 
eighteenth,  eighteen  hundred  and  ninety-eight  (Thirtieth  Statutes,  four 
hundred  and  eighty -three,  four  hundred  and  eighty-four),  are  hereby 
repealed,  but  courts-martial  duly  and  regularly  convened  in  orders  issued 
prior  to  the  date  when  this  Act  takes  effect  and  in  existence  on  that  date, 
under  Articles  of  War  hereby  repealed,  may  continue  as  legal  courts  for 
the  trial  of  cases  referred  to  them  prior  to  that  date  with  the  same  effect 
as  if  this  Act  has  [sic]  not  been  passed :  Provided,  That  prior  to  July  first, 
nineteen  hundred  and  thirteen,  the  President  may,  when  deemed  by  him 
necessary,  empower  any  officer  competent  under  the  terms  of  this  Act  to 
appoint  the  general  courts-martial  which  it  authorizes,  to  appoint  general 
courts-martial  authorized  by  existing  law.      [37  Stat.  L.  721.] 

This  is  from  the  Army  Appropriations  Act  of  March  2,  1913,  ch.  93.    For  the  Articles 
of  War  above  repealed  see  supra,  this  title. 


Sec.  1343.  [Spies.]  All  persons  who,  in  time  of  war,  or  of  rebellion 
against  the  supreme  authority  of  the  United  States,  shall  be  found  lurking 
or  acting  as  spies,  in  or  about  any  of  the  fortifications,  posts,  quarters,  or 
encampments  of  any  of  the  armies  of  the  United  States,  or  elsewhere,  shall 
be  triable  by  a  general  court-martial,  or  by  a  military  commission,  and 
shall,  on  conviction  thereof,  suffer  death.      [R.  S.] 

Act  of  April  ;i0,  1806;  Act  of  Feb.  13,  1862;  Act  of  March  3,  1863,  ch.  75,  12  Stat. 
L.  737. 


This  section,  as  well  as  articles  60  and 
63  of  section  1342,  R.  S.,  makes  persons 
not  strictly  in  the  military  service  amen- 
able to  court-martial  jurisdiction.  Such 
statutes  are  not  unconstitutional  as  being 
in  conflict  with  the  United  States  Consti- 
tution, amendment  6.  (1879)  16  Op. 
Atty.-Gen.  294;  Ex  p.  Wildman,  (1876) 
29  Fed.  Cas.  No.  17,653a. 

Status  of  spy  on  restoration  of  peace. — 
One  cannot  be  held  as  a  spy  who  was  not 
brought  to  trial  and  punishment  during 
the  existence  of  the  war.     Matter  of  Mar- 


tin, (1866)  45  Barb.  (N.  Y.)  142,  wherein 
it  appeared  that  the  return  to  a  writ  of 
habeas  corpus  stated  that  the  relator  was, 
in  November,  1864,  within  the  federal 
lines  as  a  spy,  he  being  at  that  time  an 
officer  in  the  Confederate  army,  disguised 
in  the  dress  of  a  citizen.  The  court  held 
that  the  restoration -of  peace  absolved  all 
offenses  committed  by  the  public  enemy 
during  the  existence  of  the  war,  and  that 
the  prisoner  could  not  therefore  be  law- 
fully arraigned  before  a  military  tribunal 
for  the  offense  of  being  a  spy. 


1  F.  S.  A.— 31 
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ASH  PAN  ACT 


See  Kailboads 


ASSAULT 


See  Psi?Ai.  Laws 


ASSAY  OFFICES 

See  Coiif  AQSy  Mints  and  Assay  Offices 


ASYLUMS 


See  Hospitals  and  Asylums 
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R.  S.  926.  Issuing  Warrard;  Duty  of  Clerk  and  Marshal^  484. 

R.  S.  927.  Ownership  of  Attached  Property;  Trial;  Other  Remedies,  484. 

R.  S.  928.  Proceeds  of  Attached  Property  to  Be  Invested,  485. 

R.  S.  929.  Publication  of  Attachment,  4S5. 

R.  S.  930.  Persons  Having  Property  of  Defendants  to  Account  for  It;  Sales 

Void;  Personal  Notice,  485. 

R.  S.  931.  Discharge  of  Attachment;  Bond,  485. 

R.  S.  932.  Accrued  Rights  Not  to  Be  Abridged,  485. 

R.  S.  933.  Attachment  Dissolved  in  Conformity  with  State  Laws,  485. 


CROSS-REFERENCES. 

In  Alaska,  see  ALASKA, 

In  Bankruptcy  Matters,  see  BANKRUPTCY. 

Of  Goods  of  Foreign  Ministers,  see  DIPLOMATIC  AND  CONSULAR 

OFFICERS. 
In  Inter7ial  Revenue  Cases,  see  INTERNAL  REVENUE. 
Procedure  in  Federal  Courts,  see  JUDICIARY. 
Against  National  Banks,  see  NATIONAL  BANKS. 
Of  Pensions,  see  PENSIONS. 
Of  Property  in  which  the   United  States  has  a?i  Interest,  see  PUBLIC 

PROPERTY,  BUILDINGS,  AND  GROUNDS. 
Of  Seamen's  Wages,  see  SEAMEN. 

Sec.  924.  [Attachment  in  postal  suits.]  In  all  cases  where  debts  are 
due  from  defaulting  or  delinquent  postmasters,  contractors,  or  other  officers, 
agents,  or  employes  of  the  Post-Office  Department,  a  warrant  of  attachment 
may  issue  against  all  real  and  personal  pro})erty  and  legal  and  equitable 
rights  belonging  to  such  officer,  agent,  or  employe,  and  his  sureties,  or  either 
of  them,  in  the  following  cases : 

First.  When  such  officer,  agent,  or  employe,  and  his  sureties,  or  either 
of  them,  is  a  non-resident  of  the  district  where  such  officer,  agent,  or 
employe  was  appointed,  or  has  departed  from  such  district  for  the  purpose 
of  permanently  residing  out  of  the  same,  or  of  defrauding  the  United 
States,  or  of  avoiding  the  service  of  civil  process. 

Second.  Wlien  such  officer,  agent,  or  eni])loye,  and  his  sureties,  or  either 
of  them,  has  conveyed  away,  or  is  about  to  convey  away  his  property,  or 
any  part  thereof,  or  has  removed  or  is  about  to  remove  the  same  or  any 
part  thereof  from  th«  district  wherein  it  is  situate,  with  intent  to  defraud 
the  United  States. 

And  when  any  such  property  has  been  removed,  certified  copies  of  the 
warrant  may  be  sent  to  the  marshal  of  the  district  into  which  the  same 
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has  been  removed,  under  which  certified  copies  he  may  seize  said  property 
and  convey  it  to  some  convenient  point  within  the  jurisdiction  of  the  court 
from  which  the  warrant  originally  issued.  And  alias  warrants  may  be 
issued  in  such  cases  upon  due  application,  and  the  validity  of  the  warrant 
first  issued  shall  continue  until  the  return  day  thereof.      [B.  8.] 

Act  of  Feb.  23,  1865,  ch.  47,  13  Stat.*  L.  432,  433. 


Amendments  of  process. —  Section  948 
confers  the  power  upon  circuit  or  district 
courts  to  allow  amendments  of  any  process 
returnable  to  or  before  such  courts,  and 
the  power  applies,  beyond  doubt,  to  the 
distinctive  and  special  proceedings  in  at- 
tachment authorized  in  favor  of;  the  United 
States  against  defaulting  and  delinquent 
postmasters,   contractors,   and   other   offi- 


cers, agents,  and  employees  of  the  post- 
ofTice,  as  regulated  •  by  section  924.  **  It 
is  not  necessary  to  say  that  the  power  to 
permit  amendments  in  such  cases  is  to  be 
exercised  according  to  the  sound  discre- 
tion of  the  court  to  whom  the  application 
is  addressed.''  Erstein  t?.  Rothschild, 
(1884)   22  Fed.  61. 


Sec.  925.    [Application  for  warrant;   by  whom  and  how  made.] 

Application  for  such  warrant  of  attachment  may  be  made  by  any  district 
or  assistant  district  attorney,  or  any  other  person  authorized  by  the  Post- 
master-General, before  the  judge,  or,  in  his  absence,  before  the  clerk  of 
any  court  of  the  United  States  having  original  jurisdiction  of  the  cause 
of  action.  And  such  application  shall  be  made  upon  an  affidavit  of  the 
applicant,  or  of  some  other  credible  person,  stating  the  existence  of  either 
of  the  grounds  of  attachment  enumerated  in  the  preceding  section,  and 
upon  production  of  legal  evidence  of  the  debt.      [B.  3.] 

Act  of  Feb.  23,  1865,  ch.  47,  13  Stat.  L.  433. 


Sec.  926.  [Issuing  warrant ;  duty  of  clerk  and  marshal.]  Upon  any 
such  application  and  upon  due  order  of  any  judge  of  the  court,  or,  in  his 
absence,  without  such  order,  the  clerk  shall  issue  a  warrant  for  the  attach- 
ment of  all  the  property  of  any  kind  belonging  to  the  person  specified  in 
the  affidavit,  which  warrant  shall  be  executed  with  all  possible  dispatch 
by  the  marshal,  who  shall  take  the  property  attached,  if  personal,  into  his 
custody,  and  hold  the  same  subject  to  all  interlocutory  or  final  orders  of 
the  court.     [B.  S,] 

Act  of  Feb.  23,  1865,  ch.  47,  13  Stat.  L.  433. 

Sec.  927.    [Ownership  of  attached  property;  trial;  other  remedies.] 

At  any  time  within  twenty  days  before  the  return  day  of  such  warrant, 
the  party  whose  property  is  attached  may,  on  giving  notice  to  the  district 
attorney  of  his  intention,  file  a  plea  in  abatement,  traversing  the  allegations 
of  the  affidavit,  or  denying  the  ownership  of  the  property  attached  to  be 
in  the  defendants  or  either  of  them;  in  which  case  the  court  may,  upon 
application  of  either  party,  order  an  immediate  trial  by  jury  of  the  issues 
raised  by  the  affidavit  and  plea;  but  the  parties  may,  by  consent,  waive  a 
trial  by  jury,  in  which  case  the  court  shall  decide  the  issues  raised.  And 
any  party  claiming  ownership  of  the  property  attached  and  a  specific 
return  thereof,  shall  be  confined  to  the  remedy  herein  afforded,  but  his 
right  to  an  action  of  trespass,  or  other  action  for  damages,  shall  not  be 
impaired  hereby.      [B,  8,] 

Act  of  Feb.  23,  1865,  ch.  47,  13  Stat.  L.  4:^:,. 
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Sec.  928.  [Proceeds  of  attached  property  to  be  invested.]  When  the 
property  attached  is  sold  on  any  interlocutory  order  of  the  court  or  is  pro- 
ducing any  revenue,  the  money  arising  from  such  sale  or  revenue  shall  be 
invested  in  securities  of  the  United  States,  under  the  order  of  the  court, 
and  all  accretions  shall  be  held  subject  to  the  orders  of  the  same.     [B.  8.] 

Act  of  Feb.  23,  1865,  ch.  47,  13  Stat.  L.  433. 

Sec.  929.  [Publication  of  attachment.]  Immediately  upon  the  execu- 
tion of  any  such  warrant  of  attachment,  the  marshal  shall  cause  due  pub- 
lication thereof  to  be  made,  in  the  case  of  absconding  debtors  for  two 
months  and  of  non-residents  for  four  months.  The  publication  shall  be 
made  in  some  newspaper  published  in  the  district  where  the  property  is 
situate,  and  the  details  thereof  shall  be  regulated  by  the  order  under  which 
the  warrant  is  issued.      [R.  8.] 

Act  of  Feb.  23,  1866,  ch.  47,  13  Stat.  L.  434. 

Sec.  930.  [Persons  having  property  of  defendants  to  account  for  it; 
sales  void;  personal  notice.]  After  the  first  publication  of  such  notice  of 
attachment  as  required  by  law,  every  person  indebted  to,  or  having  posses- 
sion of  any  property  belonging  to,  the  said  defendants,  or  either  of  them, 
and  having  knowledge  of  such  notice,  shall  account  and  answer  for  the 
amount  of  such  debt  and  the  value  of  such  property;  and  any  disposal  or 
attempt  to  dispose  of  any  such  property,  to  the  injury  of  the  United  States, 
shall  be  illegal  and  void.  And  when  the  person  indebted  to,  or  having 
possession  of  the  property  of,  such  defendants,  or  either  of  them,  is  known 
to  the  district  attorney  or  marshal,  such  officer  shall  see  that  personal 
notice  of  the  attachment  is  served  upon  such  person,  but  the  want  of  such 
notice  shall  not  invalidate  the  attachment.      [B.  8.] 

Act  of  Feb.  23,  1865,  ch.  47,  13  Stat.  L.  434. 

Sec.  931.  [Discharge  of  attachment;  bond.]  Upon  application  of  the 
party  whose  property  has  been  attached,  the  court,  or  any  judge  thereof, 
may  discharge  the  warrant  of  attachment  as  to  the  property  of  the  appli- 
cant, provided  such  applicant  shall  execute  to  the  United  States  a  good 
and  sufficient  penal  bond,  in  double  the  value  of  the  property  attached,  to 
be  approved  by  a  judge  of  the  court,  and  with  condition  for  the  return  of 
said  property,  or  to  answer  any  judgment  which  may  be  rendered  by  the 
court  in  the  premises.      [B,  8.] 

Act  of  Feb.  23,  1865,  ch.  47,  13  Stat.  L.  434. 

Sec.  932.  [Accrued  rights  not  to  be  abridged.]  Nothing  contained 
in  the  preceding  eight  sections  shall  be  construed  to  limit  or  abridge,  in  any 
manner,  such  rights  of  the  United  States  as  have  accrued  or  been  allowed 
in  any  district  under  the  former  practice  of,  or  the  adoption  of  State  laws 
by,  the  United  States  courts.      [B.  8.] 

Act  of  Feb.  23,  1865,  ch.  47.  13  Stat.  L.  434. 

Sec.  933.    [Attachments  dissolved  in  conformity  with  State  laws.] 

An  attachment  of  property,  upon  process  instituted  in  any  court  of  the 
United  States,  to  satisfy  such  judprmont  as  may  be  recovered  by  the  plaintiff 
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therein,  except  in  the  cases  mentioned  in  the  preceding  nine  sections,  shall 
be  divssolved  when  any  contingency  occurs  by  which,  according  to  the  laws 
of  the  State  where  said  court  is  held,  such  attachment  would  be  dissolved 
upon  like  process  instituted  in  the  courts  of  said  State:  Provided,  That 
nothing  herein  contained  shall  interfere  with  any  priority  of  the  United 
States  in  the  payment  of  debts,      [B,  S.] 

Act  of  March  14,  1848,  ch.  18,  9  Stat.  L.  213;  Act  of  Feb.  23,  1865,  ch.  47,  13  Stat.  L. 
434. 


Dissolved  upon  state  insolvency  pro- 
ceedings.—  After  the  death  of  a  member 
of  a  partnership,  in  a  state  (Louisiana) 
in  which  the  share  of  the  deceased  part- 
ner descends  to  his  iieir  and  does  no^.  vest 
in  tlie  survivor,  an  attempt  of  the  surviv- 
ing partners  to  surrender  ail  the  partner- 
ship effects  to  the  civil  court  for  the 
oenefit  of  the  creditors  is  not  authorized 
by  law  unless  by  consent  of  the  heirs; 
but  when  tlie  surrender  of  the  partnership 
effects  is  accepted  by  the  court,  which,  by 
the  appointment  of  a  syndic,  undertakes 
the  administration  of  all  the  property  of 
the  late  firm,  the  judgment  of  the  court 
accepting  the  cession  of  the  property  and 
appointing  a  syndic  cannot  be  collaterally 
attacked;  the  judgment  can  be  set  aside 
only  by  appeal  or  action  in  nullity. 
Where,  under  the  state  law,  the  eflcct 
of  a  cession  of  property  by  an  insolvent 
person  is  to  dissolve  all  attachments 
which  have  not  matured  into  judgment, 
a  writ  of  attachment  levied  on  the  part- 
nership property,  on  the  petition  of  one 
of  the  creditors  of  the  late  firm,  will  be 
dissolved.  Tua  v.  Carriere,  (188G)  117 
U.  S.  201,  6  S.  Ct.  566,  29  U.  S.  (L.  ed.) 
866. 

And  see  Shwartz  v,  H.  B.  Clafiin  Co., 
(C.  C.  A.  1893)  60  Fed.  676,  in  which 
the  court  said  that  either  the  insolvent 
partnership  or  interveners,  claiming  to  be 
the  owners  of  the  goods  seized,  had  the 
right,  as  well  as  the  syndic,  to  suggest  or 
plead  the  cession  of  the  effects  of  tiie 
insolvent  partnership  as  ground  for  the 
dissolution  of  the  attachment. 

Stayed  until  question  of  insolvency  ad- 
judicated.—  In  an  action  at  law  to  recover 
a  certain  amount  of  money  allcjj^cd  to  be 
due  the  plaintiff  from  the  defendant,  in 
which  action  an  attachment  was  duly 
issued,  and  levied  by  the  marshal  on  prop- 
erty of  the  defendant,  the  proceedings  for 
the  enforcement  of  plain tifi's  demand  will 
be  stayed,  until  the  State  Insolvency  Court 
shall  have  adjudicated  the  question  of 
defendant's  alleged  insolvency,  where  it 
was  made  to  appear  that,  after  the  com- 
mencement of  the  action,  resident  credit- 
ors of  the  defendant  instituted  insolvency 
proceedings  against  him  in  one  of  the  su- 
perior courts  of  the  state,  and,  in  pursu- 
ance of  the  state  statute  regulating  such 
matters,  the  Superior  Court  made  an  order 
directing  that  no  creditor  whose  debt  is 
provable  under  the  Insolvency  Act  of  the 
state  be  allowed  to  prosecute  to  final  judg- 
ment any  action  therefor  against  the  al- 


leged insolvent  until  the  question  of  his 
discharge  Im?  finally  determined,  and  that 
any  and  all  such  suits  and  proceedings  be 
stayed  until  the  further  order  of  the  said 
superior  c*ourt.  "  The  purpose  [of  the 
provisions  of  this  section]  was  to  give  to 
tl»e  nonresident,  who  might  sue  in  the 
federal  courts,  the  same  rights,  but  no 
more,  in  respect  to  attachment,  as  are 
enjoyed  by  the  resident  creditor,  who  must 
sue  in  the  state  court."  Neufeld  t*.  Neu- 
feld,  (1889)  37  Fed.  560.  See  also  Mather 
r.  Xesbit,  (1882)  13  Fed.  872;  Mayer  v. 
Cahalin,   (1879)   5  Sawy.   (U.  S.)   3,55. 

Plead  insolvency  proceedings  before 
judgment. —  An  action  was  commenced  by 
attachment,  in  which  judgment  was  ren- 
dered sustaining  the  attachment  and 
awarding  plaintiffs  the  amount  of  their 
claim.  After  the  levy  of  the  attachment, 
and  before  trial,  the  defendants,  upon  their 
own  petition,  were  adjudicated  insolvents 
and  a  provisional  syndic  was  appointed. 
Upon  an  appearance  by  the  insolvent  de- 
fendants or  the  interveners  or  the  syndic, 
by  a  proper  plea  suggesting  insolvency, 
the  attachment  would  have  been  dissolved, 
but  by  the  judgment  and  sale  of  the  prop 
erty  under  a  decree  of  foreclosure,  the 
syndic  was  cut  off  from  asserting  a  right 
which  he  otherwise  would  have  iiad,  and 
the  plaintiff  in  attachment  has  a  prior 
right  to  the  proceeds  of  the  foreclosure 
sale.     Muser  v.  Kern,  (1893)  55  Fed.  916. 

State  Insolvency  Act  —  impairing  obli- 
gation of  contract. —  A  state  statute  (  V\*t«- 
consin)  went  into  effect  on  April  30,  1897, 
providing  that,  upon  the  making  of  an  as- 
signment by  a  debtor  within  ten  days 
after  the  levy  of  an  attachment,  the  at- 
tachment and  levy  "  shall  be  dissolved,  and 
the  property  attached  or  levied  upon  shall 
be  turned  over  to  such  assignee  or  re- 
ceiver;" and  tlie  further  provisions  have 
the  effect,  not  only  of  depriving  a  creditor 
of  his  priority  under  the  attacfiment,  but 
of  excluding  him  from  all  substantial  en- 
forcement of  his  contract,  unless  he  shall 
come  into  the  assignment  proceedings,  ac- 
cept such  shares  as  the  assets  may  fur- 
nish, and  ]>ecome  bound  by  a  release  of  all 
remaining  indebtedness.  In  an  action 
founded  on  an  indebtedness  alleged  to 
have  been  contracted  prior  to  the  time  the 
state  statute  went  into  effect,  iipon  which 
action  a  writ  of  attachment  was  issued 
and  lew  made,  the  court  held  that  the 
statute  is  inoperative  upon  an  attachment 
founded  upon  a  contract  entered  into  be- 
fore  tiie   jmssage   of   the   Act,  because  it 
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takes  away  substantial  remedies  for  en- 
forcement of  the  contract,  without  sub- 
stituting or  leaving  an  adequate  remedy 
in  their  place.  "  Burdening  the  proceed- 
ing with  new  conditions  and  restrictions, 
so  as  to  make  the  remedy  hardly  worth 
pursuing,"  defines  an  impairment  of  the 
obligation  of  a  contract  within  the  mean- 
ing of  the  constitutional  prohibition,  as 
well  as  legislation  touching  the  express 
terms  of  the  contract.  Heatli,  etc.,  Mfg. 
Co.  V.  Union  Oil,  etc.,  Co.,  (1897)  83  Fed. 
776.  See  Sloake  t'.  Chiniquy,  (1884)  22 
Fed.  213. 

Bond  by  defendants  for  release  —  waiver 
of  right  to  dissolve. —  Defendants  in  at- 
tachment do  not,  by  the  execution  of  a 
bond  for  the  release  to  them  of  the  at- 
tached property,  waive  their  right  to  move 
the  discharge  of  the  attachment,  where 
the  state  {Idaho)  law  provides  that  "the 
defendant  may  also  at  any  time,  either 
befor^  or  after  the  rc^lease  of  the  attached 
property,  apply  on  motion  to  the  court 
that  the  writ  of  attachment  be  discharged, 
on  the  ground  that  the  same  was  improp- 
erly or  irregularly  issued."  Gliddon  v. 
^^^littier,    (1891)    46  Fed.  437. 

Motion  not  entertained  unless  on  general 
appearance. —  Where  the  state  (Washing- 
ton) law  provides  that  "the  defendant 
may  at  any  time  after  he  has  appeared 
in  the  action,  either  before  or  after  the 
release  of  the  attached  property,  or  before 
any  attachment  shall  have  been  actually 
levied,  apply  on  motion,  upon  reasonable 
notice  to  the  plaintiff,  to  the  court  in 
which  the  action  is  brought,  or  to  the 
judge  thereof,  that  the  writ  of  attachment 
lie  dissolved  on  the  ground  that  the  same 
was  improperly  or  irregularly  issued,"  the 
court  must  refuse  to  entertain  a  motion 
to  dissolve  the  attachment  until  tlie  plain- 
tiff is  within  the  jurisdiction  of  the  court 
bv  a  general  appearance.  Feurer  v.  Stew- 
art, (1897)  82  Fed.  294. 


Motion  to  discharge  not  heard  at  cham- 
bers.—  A  motion  to  discharge  attached 
property,  made  upon  affidavits  in  support 
of  the  motion,  with  counter-affidavits  in 
op]:osition  to  it,  will  not  be  heard  by  a 
judge  at  chambers,  although  the  Attach- 
ment Act  of  the  state  authorizes  a  state 
judge  to  hear  in  vacation  a  motion  to  dis- 
charge attached  property.  Claflin  v.  Stein- 
berg,  (1871)   2  Dill.   (U.  S.)   324. 

Rsview  order  discharging  —  time  to  file 
petition  in  error. —  Provisions  of  the  fed- 
eral law  as  to  the  time  within  which 
writs  of  error  may  be  sued  out  to  review 
a  judgment  at  law,  or  within  which  a 
party  desiring  to  have  a  judgment  reviewed 
may  obtain  a  supersedeas  by  giving  the 
requisite  bond,  cannot  be  regarded  as  over- 
borne by  the  local  law  of  the  state  pro- 
scribing different  limits  of  time.  If  there 
is  any  conflict  between  the  local  statute 
and  the  federal  statute,  the  latter  must 
prevail.  But  where  a  local  statute,  fixing 
a  time  within  which  a  petition  in  error 
must  be  filed  to  review  orders  discharging 
or  modifying  attachments,  has  reference  to 
interlocutory  orders  made  during  the  prog- 
ress of  the  trial,  and  not  to  a  final  judg- 
ment which  has  had  that  effect,  there  is  no 
such  conflict,  and  the  local  statute  should 
be  followed.  Ix)gan  v,  Goodwin,  (C.  C.  A. 
1900)    101  Fed.  654. 

Adoption  of  procedure  of  state  court. — 
Where  a  state  statute  {Massachusetts) 
provides  that  no  trust,  whether  implied 
by  law  or  created  or  declared  by  the  par- 
ties, shall  prevent  a  creditor  who  has  no 
notice  of  the  trust  from  attaching  the 
land  or  from  taking  it  on  execution  in 
like  manner  as  if  no  such  trust  existed,  a 
plaintiff  in  an  action  at  law  in  the  Circuit 
Court  for  the  federal  district  of  that  state, 
who  attaches  real  estate  within  that  state, 
in  governed  bv  such  local  statute.  M'Der- 
mott  i\  Ilav.-*s,  (C.  C.  A.  Ist  Cir.  1912) 
197  Fed.  129. 
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AVIATION 

See  War  Department  and  ^Iilitary  Estabdtrhment 
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Bail  of  Offenders  against  United  States  Laws,  see  CRIMINAL  LAW. 
False  Bail,  see  PENAL  LAWS. 


Sec.  942.   [Special  bail  required  in  suits  for  duties  and  penalties.] 

In  all  suits  or  prosecutions  for  the  recovery  of  duties  or  pecuniary  penalties 
prescribed  by  the  laws  of  the  United  States,  commenced  in  any  State  where, 
by  the  laws  thereof,  imprisonment  for  debt  shall  not  have  been  abolished, 
the  person  against  whom  process  is  issued  shall  be  held  to  special  bail, 
subject  to  the  rules  which  prevail  in  civil  suits  in  which  special  bail  is 
required.      [R,  S,] 

Act  of  March  2,  1790,  ch.  22,  1  Stat.  L.  676;  Act  of  Feb.  28,  1839,  ch.  35,  5  Stat.  L. 
321;  Act  of  Jan.  14,  1841,  ch.  2,  5  Stat.  L.  410. 
R.  S.  sees.  659  and  727  are  repealed  by  the  Judicial  Code.    See  Jttdiciart. 


Imprisonxnent  for  debt  prohibited  in  cer- 
tain cases  only. —  When  the  object  of  the 
state  law  is,  not  to  allow  imprisonment 
for  debt  under  certain  conditions  and  re- 
strictions, but  to  prohibit  it  in  certain 
cases,  the  law  does  not  come  within  the 
terms  employed  by  Congress  to  describe 
the  state  laws  intended  to  be  referred  to. 
If  the  law  permits  imprisonment  for  debt 
in  gome  cases  and  prohibits  it  in  others, 
it  is  not  abolished  within  the  meaning  of 
the  Act  of  Congress.  Catlierwood  v.  Ga- 
pete,   (1854)   2  Curt.   (U.  S.)   94. 

Cases  pending  when  imprisonment  for 
debt  abolished. —  So  far  as  regards  the 
remedy,  the  legislature  may  alter  the  law, 
in  its  discretion;  and  unless  they  be  ex- 
cepted, the  law  operates  as  well  on  cases 
pending  as  on  those  which  may  be  com- 
menced subsequently.     When,  pending  an 


action  in  which  appearance  bail  was  given, 
the  state  legislature  abolishes  imprison- 
ment for  debt,  the  defendants  cannot  be 
required  to  give  special  bail,  and  on  mo- 
tion they  will  be  discharged  on  common 
bail  and  an  ezoneretur  entered  as  to  the 
sureties  on  the  appearance  bail.  Gray  «. 
Munroe,  (1839)  1  McLean  (U.  S.)  528. 

Committed  without  a  mittimus. —  This 
section  authorizes  a  demand  of  bail,  and 
on  failure  to  give  bond  the  officer  may 
take  the  person  of  the  defendant  and  com- 
mit him  to  the  state  prison  without  a 
mittimus,  notwithstanding  the  state  law 
n^quires  a  mittimus  in  civil  cases.  Palmer 
V.  Allen,  (1813)  7  Cranch  560,  3  U.  S. 
(L.  ed.)   436. 

Penalties  recovered  by  civil  action. —  In 
U.  S.  17.  Elliot,  (1879)  25  Fed.  Cas.  No. 
15,043,   the   court   incidentally   said   that 
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from  this  section  and  sections   732,  919,      be   the   usual   form   for   recovering   these 
1041,  2124,  3087,  and  3213,  it  clearly  ap-       penalties, 
pears  that  a  civil  action  in  understood  to 

Sec.  943.  [When  defendant  giving  bail  in  one  district  is  committed 
in  another.]  When  a  defendant  who  has  procured  bail  to  respond  to  the 
judgment  in  a  suit  in  any  court  of  the  United  States  in  any  district  is 
afterward  arrested  in  any  other  district  and  is  committed  to  a  jail,  the  use 
of  which  had  been  ceded  to  the  United  States  for  the  custody  of  prisoners, 
the  judge  of  the  court  wherein  the  suit  in  which  the  defendaiit  has  so  pro- 
cured bail  is  depending,  shall,  at  the  request  of  the  bail,  order  that  such 
defendant  be  held  in  said  jail,  in  the  custody  of  the  marshal  of  the  district 
in  which  it  is.  The  said  marshal,  upon  the  delivery  of  such  order,  duly 
authenticated,  shall  receive  such  person  into  his  custody,  and  thereupon  be 
chargeable  for  an  escape,  and  shall  forthwith  make  a  certificate,  under  his 
hand  and  seal,  of  such  commitment,  and  transmit  the  same  to  the  court 
from  which  the  order  issued,  and,  if  required,  shall  make  and  deliver  to  such 
bail  or  to  his  attorney  a  duplicate  thereof.  Upon  the  return  of  said  cer- 
tificate, the  court  which  made  the  said  order,  or  any  judge  thereof,  may 
direct  that  an  exoneretur  be  entered  upon  the  bail-piece,  where  special  bail 
shall  have  been  found,  or  otherwise  discharge  such  bail.     [B,  8.] 

Act  of  March  2,  1799,  ch.  32,  1  Stat.  L.  727. 

Sec.  944.  [Defendant  held  until  judgment  in  the  first  suit.]  When 
a  defendant  is  committed  by  virtue  of  the  order  provided  in  the  preceding 
section,  he  shall,  unless  sooner  discharged  by  law,  be  holden  in  jail  until 
final  judgment  is  rendered  in  the  suit  in  which  he  procured  bail  as  afore- 
said, and  sixty  days  thereafter,  if  such  judgment  is  rendered  against  him, 
in  order  that  he  may  be  charged  in  execution,  which  may,  in  such  cases, 
be  directed  to  and  served  by  the  marshal  in  whose  custody  he  is.     [B.  8.] 

Act  of  March  2,  1799,  ch.  32,  1  Stat.  L.  727 

Section  945,  R.  S.,  relates  to  the  taking  of  bail  by  commissioners  "of  the  circuit 
court  for  the  district,"  "  when  required  or  allowed  in  any  civil  cause  in  any  circuit  or 
district  court."    See  Jitdicial  Officebs. 

Sec.  946.  [Calling  of  bail  in  Kentucky.]  When  a  bail-bond  is  given 
for  the  appearance  of  any  person  to  answer  in  the  district  or  circuit  court 
for  the  district  of  Kentucl^,  the  clerk  of  such  court  shall  call  the  party 
at  the  time  he  is  bound  to  appear.  If  the  party  fails,  the  clerk  shall  enter 
such  failure  on  his  minutes,  and  on  said  entry  judgment  may  afterward 
be  made  of  record  by  the  court;  but  if  the  party  appears,  the  clerk  shall 
take  another  bond,  with  sureties  similar  to  the  first,  for  further  appearance 
at  the  next  succeeding  term  of  the  court,  and  if  the  party  fails  to  give  sucli 
other  bond  and  surety,  he  shall  stand  committed  by  order  of  the  clerk  until 
he  complies.     [B,  8.] 

Act  of  May  15,  1862,  ch.  71,  12  Stat.  L.  387. 

Sec.  947.  [When  clerks  may  take  bail  de  bene  esse.]  Recognizances 
of  special  bail  may  be  taken  de  bene  esse  by  the  clerks  of  the  circuit  and 
district  courts,  in  the  absence  or  in  case  of  the  disability  of  the  judges,  in 
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any  action  depending  in  either  of  the  said  courts,  where  special  bail  is 
demandable.      \R,  S,] 

Act  of  May  8,  1792,  ch.  36,  1  Stat.  L.  278. 


Sec.  1015.   [Bail  shall  be  admitted  in  cases  not  capital;  by  whom.] 

Bail  shall  be  admitted  upon  all  arrests  in  criminal  cases  where  the  offense 
is  not  punishable  by  death ;  and  in  such  cases  it  may  be  taken  by  any  of  the 
persons  authorized  by  the  preceding  section  [section  1014]  to  arrest  and 
imprison  offenders.      [R.  S.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  91 ;  Act  of  March  2,  1793,  ch.  22,  1  Stat.  L. 
334;  Act  of  April  10,  1869,  ch   22.  16  Stat.  L.  44. 


Authority  of  Supreme  Court  justice. — 
Under  section  917,  R.  S.,  !)y  which  the 
••  Supreme  ('ourt  shall  have  power  to  pre- 
Hcribe,  from  time  to  time,  and  in  any 
manner  not  inconsistent  with  any  law  of 
the  United  States,  the  forms  of  writs  and 
other  process,"  the  Supreme  Court  has 
power  to  regulate  the  manner  of  proceed- 
ing, or  '*  mode  of  process,"  in  taking  bail 
upon  writs  of  error.  Under  the  Act  of 
March  3,  1891,  ch.  .517,  Congress  must 
have  intended,  in  cases  not  capital,  and 
therefore  bailaljlc  of  right  before  convic- 
tion, that  bail  mijht  be  taken,  upon  writ 
of  error,  by  order  o^  the  proper  court, 
justice,  or  judge,  so  chat  any  justice  of 
the  Supreme  Court  is  authorized  to  allow 
a  writ  of  error,  to  sign  the  citation,  and, 
as  incidental  to  the  exercise  of  this  power, 
to  order  the  plaintiff  in  error  to  Iw  ad- 
mitted to  bail.  He  might  either  himself 
approve  the  bail  bond,  or  he  might  order 
that  such  a  bond  should  be  taken  in  an 
amount  fixed  by  him,  the  form  and  suffi- 
ciency to  be  passed  upon  by  tlie  court 
whose  judgment  was  to  be  reviewed,  or 
by  a  judge  of  that  court;  or  he  might 
leave  the  whole  matter  of  bail  to  be  dealt 
with  by  such  court  or  judge.  When  a 
justice  of  the  Supreme  Court  has  fixed 
the  amount  of  bail  and  referred  the  matter 
of  the  form  and  sufficiency  of  the  bond  to 
the  district  judge,  a  writ  of  mandamus 
will  lie  upon  the  refusal  of  the  district 
judge  to  pass  upon  the  bond  tendered  on 
the  ground  that  the  justice  has  no  author- 
ity to  order  the  plaintiff  in  error  to  be 
admitted  to  bail  and  fix  the  amount  ot 
the  bail  bond.  Hudson  v.  Parker,  (1895) 
156  i;.  S.  277,  15  S.  Ct.  450,  39  U.  S. 
(L.  ed.)  424.  For  the  reasons  assigned  by 
the  district  judge  for  refusing  to  pass 
upon  the  form  and  sufl  riency  of  the  bond, 
see  U.  S.  V.  Hudson,  (1804)'65  Fed.  68. 

Recognizance  acknowledged  before  clerk. 
— A  recognizance  is  not  void  when  signed 


and  acknowledged  before  the  clerk  of  the 
District  Court,  where  it  appears  that  it 
was  done  by  order  of  the  judge  at  the  re- 
quest of  the  attorney  for  the  accused,  for 
the  purpose  of  securing  the  speedy  release 
of  the  accused,  and  to  prevent  his  deten- 
tion in  prison  over  night.  Hunt  r.  U.  S., 
(C.  C.  A.  1894)  61  Fed.  795,  affirmed 
upon  petition  to  rehear,  (C.  C.  A.  1894) 
o3  Fed.  r>08. 

Bond  taken  by  clerk  under  direction  of 
the  court. —  A  clerk  of  court,  as  such,  has 
no  authority  to  act  as  a  committing  magis- 
trate and  hold  to  bail.  But  when  a  bond 
has  been  signed  by  the  clerk,  *'  signed, 
sealed,  and  acknowledged  and  approved  by 
me,"  from  the  facts  that  the  band  was  a 
part  of  the  record,  that  the  court  was  open 
on  the  day  the  bond  was  given,  that  the 
defendant  was  pres<»nton  trial  in  court, 
and  that  there  was  a  mistrial,  and  the 
case  continued,  it  will  be  presumed  that 
the  bond  was  taken  under  the  immediate 
direotion  of  the  court.  V.  S.  r.  Evans, 
(1880)    2  Fed.   147. 

Authority  of  commissioners  after  indict- 
ment.—  Under  the  provisions  of  section 
1014,  R.  S.  (see  title  Criminal  Law), 
commissioners  have  power  to  cause  the 
arrest  of  all  persons  charged  with  having 
violated  the  criminal  statutes  of  the  United 
States,  and  to  order  them  to  be  held  for 
trial ;  and  under  the  provisions  of  this  sec- 
tion "  commissioners  have  the  same  power 
to  take  bail  upon  an  arrest  made  after  an 
indictment  as  they  have  in  cases  of  arrest 
before  indictment."  Hoeffner  r.  I'.  S., 
(C.  C.  A.  1898)  87  Fed.  185.  See  also 
U.  S.  V.  Jones,  (1890)  134  U.  S.  483,  10 
S.  Ct.  615,  33  U.  S.   (L.  ed.)    1007. 

Bail  during  trial. —  No  provision  is  made 
by  the  statutes  of  the  ITnited  States  re- 
garding bail  during  trial,  and  the  defend- 
ant may  be  refused  bail  in  the  discretion 
or  the  court.  United  States  t?.  Rice,  (S.  D. 
N.  Y.  1911)   192  Fed.  720- 


Sec.  1 01 6.  [Bail  may  be  admitted  in  capital  cases ;  by  whom.]  Bail 
may  be  admitted  upon  all  arrests  in  criminal  cases  where  the  punishment 
may  be  death ;  but  in  such  cases  it  shall  be  taken  only  by  the  Supreme  Court 
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or  a  circuit  court,  or  by  a  justice  of  the  Supreme  Court,  a  circuit  judge,  or 
a  judge  of  a  district  court,  who  shall  exercise  their  discretion  therein, 
having  regard  to  the  nature  and  circumstance  of  the  offense,  and  of  the 
evidence,  and  to  the  usages  of  law.      [B.  S.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  91 ;  Act  of  March  2,  1793,  ch.  22,  1  Stat.  L. 
834;  Act  of  April  10,  1869,  ch.  22,  16  Stat.  L.  44. 


Treason. —  In  1796,  a  prisoner  who  had 
been  committed  upon  the  warrant  of  a  dis- 
trict judge,  charging  him  with  higli  trea- 
son, was  admitted  to  bail  by  the  Supreme 
Court  upon  a  writ  of  habeas  corpus.  U.  S. 
f?.  Hamilton,  (1795)  3  Dall.  17,  1  U.  S. 
(L.  ed.)  490.  But  in  U.  S.  v.  Stewart, 
(1705)  2  Dall.  343,  1  U.  S.  (L.  ed,)  408, 
in  refusing  to  admit  a  prisoner  to  bail, 
pending  the  adjournment  of  his  trial,  the 
court  said :  **  Stewart  has  no  claim  upon 
the  legal  discretion  of  the  court;  and  in- 
deed,   the    circumstances    must    be    very 


strong,  which  will  at  any  time,  induce  ua 
to   admit   a   person   to   bail,   who   stands    ^ 
charged  with  high  treason." 

A  court  possessing  the  power  to  bail 
prisoners  not  committed  by  itself  may 
award  a  writ  of  habeas  corpus  for  the 
exercise  of  that  power.  The  Supreme 
Court  granted  a  motion  for  a  writ  in 
the  case  of  a  person  committed  by  a  Cir- 
cuit Court  on  a  charge  of  treason.  Ex  p. 
Bollman,  (1807)  4  Cranch  75,  2  U.  S. 
(L.  ed.)   554. 


Sec.  1017.  [Bail  in  criminal  cases  removed  by  writ  of  error  from 
State  courts.]  When  a  writ  of  error  is  issued  for  the  revision  of  the  judg- 
ment of  a  State  court,  in  any  criminal  proceeding  where  is  drawn  in  ques- 
tion the  validity  of  a  statute  of,  or  an  authority  exercised  under,  the  United 
States,  or  where  any  title,  right,  privilege,  or  immunity  is  claimed  under 
the  Constitution,  or  any  statute  of,  or  commission  held  or  authority  exer- 
cised under,  the  United  States,  the  defendant,  if  charged  with  an  oifense 
that  is  bailable  by  the  laws  of  such  State,  shall  not  be  released  from  custody 
until  a  final  judgment  upon  such  writ,  or  until  a  bond,  with  sufficient  sure- 
ties, in  a  reasonable  sum,  as  ordered  and  approved  by  the  State  court,  is 
given ;  and  if  the  offense  is  not  so  bailable,  until  a  final  judgment  upon  the 
writ  of  error.      [R.  S.] 

Act  of  Sept.  24,  1789,  ch.  20,  1  Stat.  L.  85;  Act  of -July  13,  1866,  ch.  184,  14  Stat.  L. 
172;  Act  of,  Feb.  5,  1867,  ch.  28,  14  Stat.  L.  386. 


Sec.  1 01 8.  [Surrender  of  criminals  by  their  bail.]  Any  party  charged 
with  a  criminal  offense  and  admitted  to  bail,  may,  in  vacation,  be  arrested 
by  his  bail,  and  delivered  to  the  marshal  or  his  deputy,  before  any  judge 
or  other  officer  having  power  to  commit  for  such  offense ;  and  at  the  request 
of  such  bail,  the  judge  or  other  officer  shall  recommit  the  party  so  arrested 
to  the  custody  of  the  marshal,  and  indorse  on  the  recognizance,  or  certified 
copy  thereof,  the  discharge  and  exoneratur  of  such  bail ;  and  the  party  so 
committed  shall  therefrom  be  held  in  custody  until  discharged  by  due 
course  of  law.      [R,  8.] 


Act  of  Aug.  8,  1846,  ch.  98,  9  Stat.  L.  73. 

Surrender  of  defendants  to  avoid  ex- 
pense of  transportation  to  place  of  trial. — 
I'pon  a  claim  for  fees  and  expenses  in- 
curred by  a  United  States  marshal  in 
transporting  prisoners,  surrendered  by  the 
sureties  on  their  bonds,  to  the  place  where 
the  court  was  held,  the  marshal's  account 
was  not  allowed  where  it  appeared  that 
the  defendants   were   surrendered  on  the 


day  preceding  the  time  at  which  they  were 
required  to  appear,  raising  a  presumption 
that  the  expense  of  transportation  was  In 
tended  to  be  avoided  on  the  part  of  the 
defendants  and  cast  upon  the  United 
States.  Allen  i\  U.  S.,  (1901)  30  Ct. 
CI.  44. 

Defendants  arrested  by  state  authori- 
ties.—  Where  it  appeared  that  the  accusod 
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liad  been  admitted  to  bail  by  a  federal 
court  and  while  out  on  bail  had  been 
arrested  and  imprisoned  by  state  authori- 
ties, a  writ  of  habeas  corpus,  sued  out  on 
the  petition  of  the  sureties  on  the  bail 
bond  representing  that  they  desired  to 
surrender  the  accused  under  the  provisions 
of  this  section,  was  discharged.  A  con- 
flict of  jurisdiction  between  the  federal 
and  state  courts  cannot  be  so  brought  in 
question.  In  re  Fox,  (1892)  61  Fed.  427. 
See  (1853)  6  Op.  Atty.-Gen.  103. 

Parties  should  see  that  proper  entries  of 
record  are  made. —  Defenses  to  a  writ  of 
scire  facias  on  bail  bond  should  be  made 
to  appear  and  be  proven  by  the  record. 
The  only  evidence  of  the  discharge  of  the 
sureties  in  bail  is  the  entry  by  competent 
authority  of  the  exoneretur  on  the  record 
or  the  bail-piece,  or  a  copy  of  them.  It  is 
the  duty  of  the  parties  or  their  attorneys 
to  see  that  the  clerk  or  other  ministerial 
officer  shall  make  the  proper  entries  on 
the  record.  A  motion  will  be  granted  al- 
lowing the  entry  of  the  exoneretur  where 
it  appears  that  the  defendants  did  all  in 
their  power  to  relieve  themselves  from  fur- 


ther liability  as  bail  for  their  principal 
except  to  see  that  the  discharge  and  ex- 
oneretur were  properly  entered  of  record, 
and  the  scire  facias  will  be  set  aside  upon 
payment  of  costs.  U.  S.  f?.  Stevens,  ( 1883) 
16  Fed.  101. 

Sureties  to  pay  fees. —  It  is  the  duty  of 
the  bail  to  procure  and  pay  for  the  cer- 
tified copy  of  the  recognizance  in  case  they 
desire  to  have  the  exoneration  indorsed 
thereon.  The  fee  of  the  clerk  in  such  a 
case  is  not  a  proper  charge  against  the 
United  States.  U.  S.  v.  Van  Duzee,  (C.  C. 
A.  1892)  52  Fed.  930. 

Arrest  by  bail. —  In  Leary  u.  United 
States,  (1912)  224  U.  S.  567,  32  S.  Ct. 
599,  56  U.  S.  (L.  ed.)  889,  Ann.  Cas. 
1913D  1029,  the  court  said:  "It  is  said 
that  the  bail  contemplated  by  the  Revised 
Statutes  is  common-law  bail  and  that 
nothing  should  be  done  to  diminish  the 
interest  of  the  bail  in  producing  the  body 
of  his  principal.  But  bail  no  longer  is 
the  mundium,  although  a  trace  of  the  old 
relation  exists  in  the  'right  to  arrest' 
under  this  section." 


Sec.  1019.  [New  bail  to  be  given  in  certain  cases.]  When  proof  is 
made  to  any  judge  of  the  United  States,  or  other  magistrate  having  author- 
ity to  commit  on  criminal  charges  as  aforesaid,  that  a  person  previously 
admitted  to  bail  on  any  such  charge  is  about  to  abscond,  and  that  his  bail 
is  insuflSoient,  the  judge  or  magistrate  shall  require  such  person  to  give 
better  security,  or,  for  default  thereof,  cause  him  to  be  committed  to  prison ; 
and  an  order  for  his  arrest  may  be  indorsed  on  the  former  commitment,  or 
a  new  warrant  therefor  may  be  issued,  by  such  judge  or  magistrate,  setting 
forth  the  cause  thereof.     [R.  8.] 

Act  of  Aug.  8,  1846,  eh.  98,  9  Stat.  L.  78. 


Sec.  1020.  [When  penalty  of  recognizances  may  be  remitted.]  When 
any  recognizance  in  a  criminal  cause,  taken  for,  or  in,  or  returnable  to, 
any  court  of  the  United  States,  is  forfeited  by  a  breach  of  the  condition 
thereof,  such  court  may,  in  its  discretion,  remit  the  whole  or  a  part  of  the 
penalty,  whenever  it  appears  to  the  court  that  there  has  been  no  willful 
default  of  the  party,  and  that  a  trial  can,  notwithstanding,  be  had  in  the 
cause,  and  that  public  justice  does  not  otherwise  require  the  same  penalty 
to  be  enforced.      [B.  S.] 


Act  of  Feb.  28,  1839,  ch.  36,  5  Stat.  L.  322. 

Discretion  of  the  court. —  The  penalty 
upon  forfeiture  of  the  bond  may  be  re- 
mitted even  where  the  circumstances  are 
not  strictly  within  the  letter  of  this  sec- 
tion, when  the  defendant  appears  subse- 
quently during  the  term,  and  the  remis- 
sion is  conditioned  upon  the  defendant 
paying  the  fine  imposea  upon  him  and 
the  costs  of  prosecution.  The  record  is 
in  control  of  the  court  during  the  term. 


and  a  forfeiture  may  be  set  aside,  vacated, 
or  modified.  U.  S.  v,  Barger,  (1884)  20 
Fed,  500. 

"  The  object  of  a  recognizance  is  not  to 
enrich  the  treasury,  but  to  combine  the 
administration  of  criminal  justice  with 
the  convenience  of  a  person  accused,  but 
not  proved  to  be  guilty."  A  forfeited 
recognizance  is  not  such  a  debt  due  to 
the  United  States  as  to  be  beyond  the 
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control  of  the  court.  The  reasonahleness 
of  an  excuse  for  not  appearing  on  the  day 
mentioned  in  the  recognizance  ''  ought  to 
be  examined  somewhere,  and  no  tribunal 
can  be  more  competent  than  that  which 
possesses  all  the  circumstances  of  the 
original  offense  and  of  the  default."  U.  S. 
17.  Feely,   (1813)    1  Brock.   (U.  S.)   255. 

The  attorney-general  said,  (1854)  6  Op. 
Atty.-Gen.  408,  that  when  the  proceedings 
have  reached  the  final  point  of  return  of 
execution  to  judgment  in  scire  facias,  they 
have  passed  beyond  the  stage  at  which 
the  court  can  remit,  and  the  only  relief 
which  can  be  given  to  the  party  is  by 
pardon. 

Mere  technical  breach. —  The  defendant 
appeared  and  answered  to  the  indictment, 
but,  during  the  trial,  he  departed  without 
leave  of  the  court;  but  as  the  offense 
charged  was  only  a  misdemeanor,  the  trial 
proceeded  and  resulted  in  an  acquittal. 
As  there  was  a  mere  technical  breach  of 
the  recognizancPj  and,  for  aught  that  ap- 
peared, the  bail  was  innocent,  upon  appli- 
cation of  the  surety  the  default  was  set 
aside,  on  payment  of  the  costs  of  any  suit 
that  had  been  commenced  by  the  district 
attorney.  U.  S.  v.  Santos,  (1862)  6 
Blatchf.   (U.  S.)   104. 

Wilful  default. —  Where,  on  breach  of 
an  appearance  bond,  the  court  found  that 
the  party  had  made  wilful  default,  and 
final  judgment  was  rendered  at  the  suc- 
ceeding term,  it  was  held  that  the  court 
had  no  power  to  remit  any  portion  of  the 
judgment  against  one  of  the  sureties  on 
his  apprehending  the  principal  and  deliv- 
ering him  into  custody  at  the  term  at 
which  final  judgment  was  entered,  no 
answer  having  been  filed  to  the  scire 
facias  issued  and  served  at  the  previous 
term.  U.  S.  v.  Robinson,  (1908)  158  Fed. 
410. 

Where  a  defendant  on  bail  in  a  criminal 
case  in  a  federal  court  voluntarily  went 
into  another  state  with  knowledge  that 
prior  indictments  were  there  pending 
against  him,  and  he  was  arrested,  tried, 
convicted,  and  imprisoned,  it  was  held 
that  his  default  of  the  bail  bond  was  wil- 
ful and  entitled  him  to  no  relief  imder 
this  section.  U.  S.  i\  Marrin,  (1909)  170 
Fed.  476. 

Enforced  in  an  aggravated  case. —  An 
application  by  the  defendant  to  the  court 
to  remit  the  penalty  Incurred  by  his  bail 
was  denied  where  it  appeared  that  the 
defendant,  while  acting  as  deputy  collector 
of  customs,  assisted  some  or  all  of  his 
codefendanta  to  smuggle  wine  and  whisky 
into  the  district,  and  the  evidence  showed 
that  the  ends  of  justice  required  that  the 
penalty  should  be  enforced.  The  crime 
committed  by  the  defendant  was  an  aggra- 
vated one,  because,  at  the  time,  he  was 
in  the  pay  and  trust  of  the  government 
as  an  officer,  for  the  purpose  of  preventing 
just    such    frauds   upon   the   government. 


U.  S.  V.  Sfercer,  (1868)  Deady  (U.  S.) 
502. 

Principal  in  custody  of  state  officer. — 
A  motion  to  remit  the  penalty  of  a  for« 
feited  recognizance,  on  the  ground  that 
the  party  was,  when  called,  in  the  custody 
of  a  state  officer  under  a  warrant  issued 
out  of  a  court  of  the  state,  on  a  criminal 
charge,  was  denied  upon  the  ground  that 
the  question  could  be  best  determined  on 
the  trial  of  the  action  which  had  been 
brought  upon  the  forfeited  recognizance. 
U.  S.  V.  Strieker,  (1874)  12  Blatchf. 
(U.  S.)   389. 

Continuance  and  noL  pros. —  change  in 
time  of  holding  court. —  The  obligation  of 
a  bail  bond  is  peremptory,  and  the  penalty 
accrues  on  the  failure  to  appear.  An  ap- 
plication to  have  the  penalty  remitted  in 
whole  or  in  part  must  be  addressed  to  the 
court  which  adjudged  the  forfeiture,  and 
where  alone  is  lodged  the  discretion  to 
grant  relief.  Continuances  following  for- 
feitures, and  a  nolle  prosequi,  do  not  ab- 
solve the  sureties  from  liability.  In  an 
action  at  law  upon  a  forfeited  recog- 
nizance, only  a  legal  defense  can  be  heard. 
IT.  S.  i;.  McGlashen,  (1895)  66  Fed. 
537. 

Upon  appeal,  the  Circuit  Court  of  Ap- 
peals, in  McGlashan  v.  U.  S.,  (C.  C.  A. 
1896)  71  Fed.  434,  said  that  it  was  re- 
lieved from  passing  upon  the  conclusion 
reached  by  the  Circuit  Court,  as,  for  rea- 
sons not  presented  to  the  court  below,  tiiie 
action  on  the  bond  could  not  be  main- 
tained. Wlien  an  Act  of  Congress  changed 
the  time  at  which  a  court  should  be  held 
in  the  district  to' one  week  later  than  the 
time  theretofore  held  and  the  time  speci- 
fied in  the  recognizance,  the  court  was 
convened  without  authority  of  law  when 
held  at  the  old  term  time,  and  an  at- 
tempted forfeiture  of  a  recognizance  for 
nonappearance  of  the  principal  was  void. 
Under  section  573,  the  appearance  of  the 
principal,  and  all  proceedings,  were  re- 
turnable to  the  term  established  "  next 
after  the  return  day  thereof,"  by  reason 
of  any  acts  changing  the  time  of  holding 
the  court. 

Time  for  application  for  remission. — An 
application  to  a  federal  court  which  has 
entered  judgment  on  a  forfeited  recog- 
nizance in  favor  of  the  United  States,  for 
a  remission  of  the  penalty  for  which  such 
judgment  was  rendered,  is  not  a  motion 
to  vacate  the  judgment,  and  may  be  enter- 
tained after  the  term  at  which  the  judg- 
ment was  entered.  U.  S.  v.  Jenkins, 
(1909)  176  Fed.  672.  See  also  U.  S.  v. 
Traynor,   (1909)    173  Fed.  114. 

Prosecution  in  a  territorial  court« — The 
provisions  of  this  statute  apply  where  vne 
recognizance  is  taken  in  a  territorial  court 
in  a  prosecution  by  the  United  States  of 
an  offense  against  it,  as  the  territorial 
court  is  then  exercising  the  jurisdictioi^  of 
a   District   Court   of   the   United   States. 
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Lane  v.  Roth,  (C.  C.  A.  3d  Cir.  1912) 
195  Fed.  255,  wherein  the  court  fc^aid: 
"  While  in  the  trial  of  cases  territorial 
courts  are  required  to  conform  to  the 
statutes  and  practice  of  the  territory,  the 
acts  of  Congress  govern  the  disposition  of 
moneys  and  obligations  of  the  United 
States,  and  vve  are  clearly  of  the  opinion 
that  the  territorial  statute  was  not  appli- 
cable to  the  discharge  of  this  forfeiture, 
that  section  1020  of  the  Revised  Statutes 
of  the  United  States  governs,  and  that 
under  it  the  court  had  full  power  and 
authority  to  set  aside  the  forfeiture  and 
exonerate  tlie  bond,  even,  after  the  term 
at  which  the  forfeiture  was  entered.  Even 
though  section  1020  of  the  Revised  Stat- 
utes ;rovemed,  that  section  did  not  give 


the  parties  an  absolute  right  to  have  the 
forfeiture  vacated.  That  was  a  matter 
left  to  the  discretion  of  the  court  upon  a 
proper  showing,  and  it  is  elementary  that 
a  court  may  vacate,  modify,  or  set  aside 
any  order  or  judgment  during  the  term 
that  such  order  or  judgment  is  entered, 
and  in  this  case  it  appears  that  the  order 
releasing  the  defendant  and  his  bondsmen 
was  set  aside  and  vacated  by  the  court 
during  the  term.  The  judgment  of  the 
court  forfeiting  the  lK)nd  remains,  and  was 
the  foundation  for  the  present  action.  So 
long  as  the  judgment  of  forfeiture  stood, 
an  actioii  upon  the  l)ond  could  be  main- 
tained, and  the  judgment  in  this  case 
was  properly  rendered  and  is  therefore 
affirmed." 


BANKRUPTCY 

Chapter  L  Definitions,  509. 

Sec.l.a.  Meaning  of  Words  and  Phrases,  509. 

(i)  Person  Against  Whom  Petition  Has  Been  Filed, 
509. 
.   {£)  Adjudication,  509. 
IS)  Appellate  Courts,  510. 

(4)  Bankrupt,  510. 

(5)  Clerk,  510. 

{6)  Corporations,  510. 
.   (7)  Court,  510. 
{8)  Courts  of  Bankruptcy,  510. 
iff)  Creditor,  510. 
{10)  Date  of  Bankruptcy  —  Time  of  Bankruptcy  — 
Commencement  of  Proceedings  —  Bankruptcy, 
510. 

(11)  Debt,  510. 

(12)  Discharge,  511. 

(15)  Document,  511. 
(H)  Holiday,  511. 

(16)  When  Person  Deemed  Insolvent,  511. 

(16)  Judge.  514. 

(17)  Oath,  514. 

(18)  Officer,  514. 

(19)  Persons,  514. 
(£0)  Petition,  514. 
(;ei)  flg/cree,  514. 
(jgjg)  Conceal,  515. 

(jg5)  Secured  Creditor,  515. 

()P4)  Stores,  515. 

()P5)   Transfer,  515. 

(>^)   Trustee,  515. 

(jg7)  Wa^6-6amer,  516. 

(:?5)  TFords  Importing  Masculine  Gender,  516. 

(£^)  Words  Importing  Plural  Number,  516. 

(SO)  Words  Importing  Singular  Number,  516. 

II.    Creation  of  Courts  of  Bankruptcy  and  Their  Jurisdiction,  516. 

Sec.  2.  Federal  and  Territorial  Courts,  516. 

(1)  To  Adjudge  Bankrupt,  518. 

(2)  Allow  and  Disallow  Claims,  521. 
(5)  Appoint  Receivers,  etc.,  522. 

(4)  Try  and  Punish  Bankrupts,  etc.,  528. 

(5)  Permit  Temporary  Transaction  of  Business,  528. 

(6)  Subsiituie  Additional  Parties,  529. 
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Sec.  2,  (7)  Collect  and  Distribute  Assets,  529. 

{S)  Close  Estates.  531. 

{S)  Confirm  or  Reject  Compositions,  533. 

{loS  M edify,  etc. ,  Referee? s  Findings,  533. 

{11}  Determine  Exemptions,  533. 

{12)  Discharge  Bankrupts,  etc,,  534. 

lis)  Enforce  Orders,  535. 

{14)  Extradite  Bankrupts,  535. 

{16)  Make  Orders,  535. 

{16)  Punish  for  Contempt,  538. 

{17)  Appoint  and  Remove  Trustees,  538. 

{18)  Tax  Costs,  538. 

{19)  Transfer  Cases,  538. 

{20)  Ancillary  Jurisdiction,  538. 
Unspecified  Powers,  540. 

Ch.  III.  Bankrupts,  540. 

Sec.  3.      a.  Acts  of  Bankruptcy,  540. 

{1)  Conveyances  to  Defraud,  541. 

{2)   Preferences  throtigh  Transfers,  544. 

(5)  Preferences  through  Legal  Proceedings,  549. 

{4)  General  Assignment  —  Appointment  of  Receivei 

or  Trustee,  555. 
{5)  Admitting  Inability  to  Pay,  561. 

b.  Petition  to  Be  Filed  toithin  Four  Months,  663. 

(1)  Date  of  Recording  Transfer,  564. 

c.  Defense  of  Solvency,  564. 

d.  Person  Denying  Insolvency,  565. 

e.  Petitioner  to  Give  Bond,  565. 
Allowance  of  Costs,  Damages,  etc.,  566. 

4.  Who  May  Become  Bankrupts,  568. 

a.  Voluntary  Bankrupts,  568. 

b.  Involuntary  Bankrupts,  569. 

Liability  of  Officers  and  Stockholders  of  Corporations, 
578. 

6.  Partners,  578. 

a.  Partnership,  578. 

b.  Administration  of  Estate,  583. 

c.  Jurisdiction  over  One  Partner  Sufficient,  583. 

d.  Trustee^ s  Duty  —  Partnership  Accounts,  587. 

e.  Distribution  of  Expenses,  b9!7 . 

f.  Payment  of  Debts  —  Surplus,  587. 

g.  Claims  Against  Various  Estates  —  Marshaling  Assets, 

590. 
h.  Administration  Where  AU  Partners  Not  Bankrupt, 

591. 
8.  Exemptions  of  Bankrupts,  592. 

a.  Exemptions  under  State  Laws,  592. 

7.  a.  Duties  of  Bankrupts,  610. 

(/)  Attend  Meetings  and  Hearings,  610. 

(2)  Comply  with  Orders,  611. 

(S)  Examine  Proofs  of  Claims,  611. 

(4)  Execute  and  Deliver  Papers,  611. 

{6)  Execute  Transfers,  611. 

{€)  Inform  Trustee  of  Evasions  of  Law,  611. 

(7)  Disclose  False  Claims,  611. 
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Sec.    7.  (8)  File  Schedvlea,  612. 

(9)  Svbmit  to  Examination,  618. 

8.  Death  or  Insanity  of  Bankrupts,  624. 

a.  Not  to  Abate  Proceedings,  624. 

Dower  and  Allowances  for  Widow  and  Children,  625. 

9.  Protection  and  Detention  of  Bankrupts,  626. 

a.  Exemption  from  Arrest,  626. 

(i)  Process  Issued  from  Court  of  Bankruptcy,  627 
{2)  Process  Issued  from  State  Court,  627. 

b.  Detention  for  Examination,  629. 
•   10.      a.  Extradition  of  Bankrupts,  629. 

11.  Suits  By  and  Against  Bankrupts,  630. 

a.  Stay  of  Suits,  630. 

b.  Appearance  of  Trustee,  640. 

c.  Prosecution  of  Suit  by  Trustee,  641. 

d.  Time  for  Bringing  Suit  Against  Trustee,  543. 

15.  Compositions,  When  Confirmed,  643. 

a.  When  Offer  May  Be  Made,  643. 

b.  Application  for  Confirming,  645. 

c.  Date  and  Place  of  Hearing,  647. 

d.  When  Judge  Shall  Confirm,  648. 

(1)  Best  Interests  of  Cteditors,  648. 

(S)  Acts  Which  Would  Bar  Discharge,  650. 

{S)  Good  Faith,  650. 

e.  Distribviion  of  Consideration  —  Administration  When 

No  Confirmance,  651. 
18.  Compositions,  When  Set  Aside,  652. 

a.  When  Fraud  Practiced,  652. 
14'  Discharges,  When  Granted,  653. 

a.  Application  for  Discharge,  653. 

b.  Hearing  Application  and  Granting  Discharge,  661. 

(i)  Commission  of  Offense,  677. 

(J^)  Concealment  of  Financial  Condition,  683. 

(S)  Obtained  Money  or  Property  upon  False  State- 
ment, 689. 

(4)  Concealment,  etc.,  of  Assets,  694. 

(5)  Discharge  in  Voluntary  Proceedings,  701. 

(6)  Refused  to  Obey  Lawful  Orders,  701. 

When  Trustee  May  Interpose  Objections,  702. 

c.  Confirmation  of  Composition,  703. 

16.  a.  Discharges,  When  Revoked,  703. 

16.  a.  Codebtors  of  Bankrupts,  706. 

17.  a.  Debts  Not  Affected  by  a  Discharge,  708. 

(1)  Taxes,  716. 

(£)  lAabiliiies  for  Tort,  Fraud,  etc.,  716. 

{S)  Debts  Not  Scheduled,  724. 

(4)  Fraud,  etc.,  in  Fiduciary  Capacity,  728. 

Ch.  IV.  G>urts  and  F^ocedure  Therein,  734. 

Sec.  18.  Process,  Pleadings,  and  Adjudications,  734. 

a.  Service  of  Petition  —  Return  —  PuhlicaJtUm,  734. 

b.  Time  to  Plead  to  Petition,  738. 

c.  Verificaiion  of  Pleadings,  740. 

d.  Determining  Issues  of  Fact  —  Jury  Trials  741. 

e.  Where  No  Pleadings  Filed,  745. 
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Sec.  18.      /.  Judge  Absent  —  Reference  to  Referee,  746. 

g.  Hearing  on  Voluntairy  Petition  —  Absence  of  Judge, 
746. 
19:  Jury  Trials,  748. 

a.  Whin  DemandabU  —  Waiver,  748. 

b.  Attendance  of  Jury  —  Certifying  Case  to  Other  Court, 

749. 

c.  Laws  as  to  Jury  Trials  Applicable,  749. 
SO.  Oaths,  Affirmations,  750. 

a.  Who  May  Administer,  750. 

(1)  Referees,  750. 

(S)  Authorized  Officers,  750. 

(5)  Diplomatic  or  Consular  Offi/xrs,  751. 

b.  Affirmations,  751. 

21.  Evidence,  751. 

a.  Compulsory  Attendance  of  Witnesses,  751. 
Examination  of  Bankrupts  Wife,  756. 

b.  Depositions  —  Right  to  Take,  756. 

c.  Notice  of  Taking  Depositions,  757. 

d.  Certified  Copies  as  Evidence,  757. 

e.  Certified  Copy  of  Order  Approving   Trustee's  Bond, 

757. 
/.  Certified  Copy  of  Orders,  757. 
g.  Evidence  of  Revesting  Title  in  Bankrupt,  757. 

22.  Reference  of  Cases  after  Adjudication,  757. 

a.  Judge  May  Refer  Case,  757. 

(1)  General  or  Special  Reference,  758. 

(2)  To  Any  Referee  within  Territorial  Jurisdiction, 

758. 

b.  Transfer  of  Case  to  Different  Referee,  758. 

23.  Jurisdict  on  of  United  States  and  Stale  Courts,  759. 

a.  Circuit  Courts,  759. 

b.  Srdts  by  Trustee  —  Where  Brought,  761. 

c.  Concurrent  Jurisdiction,  IIZ. 
24'  Jurisdiction  of  Appellate  Courts,  774. 

a.  Supreme  Court  —  Circuit  Courts  of  Appeals  —  Terri- 

torial Courts,  774. 

b.  Circuit  Courts  of  Appeals,  791. 

25.  Appeals  and  Writs  of  Error,  812. 

a.  Appeals,  812. 

(1)  From  Judgment  Granting  or  Denying  Adjudica- 

tion, 824. 

(2)  From  Grant  or  Denial  of  Discharge,  826. 

(S)  From  Allowance  or  Rejection  of  Claim,  826. 
Time  for  Taking  Appeal  —  Hearing,  829. 

b.  Appeal  to  Supreme  Court  (Superseded  by  Act  of  Jan 

28,  1915,  ch.  22,  sec.  4),  833. 

c.  Bond  on  Appeal  by  Trustees,  838. 

d.  Certificalio7i  to  Supreme  Court  by  Other  Courts,  838. 

26.  Arbitration  of  Controversies,  843. 

a.  Trustees  May  Submit,  843. 

b.  Selection  of  Arbitrators,  843. 

c.  Findings,  843. 

27.  Compromises,  843. 

a.  When  allowed,  843. 

28.  Designation  of  Newspapers,  844. 

o.   To  Publish  Notices,  844. 
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Sec.  29.  Offenses,  on,  844. 

a.  Misappropriating  Property  —  Secreting  or  Destroying 

Documents,  844. 

b.  Punishment,  844. 

{1)  Concealing  Property,  844. 
{2)  False  Oaths  or  Accounts,  849. 
(S)  False  Claims,  851. 

(4)  Receiving  Property  from  Bankrupt,  851. 

(5)  Extorting  Money  or  Property,  851. 
C.  Punishment,  852. 

(1)  Acting  as  Referee  When  Interested,  852. 

(2)  Purchasing  Property,  852. 

(5)  Refusal  to  Permit  Inspection  of  Accounts  and 
Papers,  852. 
d.  Limitation,  852. 
SO.  Rules,  Forms,  and  Orders,  852. 

a.  Made  by  Supreme  Court,  852. 

31.  a.  Computation  of  Time,  895. 

32.  a.  Transfer  of  Cases,  895. 

Ch.  V.  Officers,  Their  Duties  and  G)inpeiisation,  897. 

Sec.  33.  Creation  of  Two  Offices,  897. 
a.  Referee  and  Trustee,  897. 
34'      a.  Appointment,  Removal,  and  Districts  of  Referees ^  897. 
(i)  Appointment  and  Removal  of  R^erees,  897. 
{2)  Districts  of  Referees,  897. 
35.       a.  Qualifications  of  Referees,  897. 

(1)  Competent,  897. 

(2)  Not  Officeholders,  897. 

(5)   Not  Related  to  Judges,  897 
(4)  Residents  of  Districts.  897 
86.        a.  Oaths  of  Office  of  Referees,  897. 

37.  a.   Number  of  Referees,  898. 

38.  a.  Jurisdiction  of  Referees,  898. 

(1)  Consider  Petitions,  901. 

(2)  Administer  Oaths,  Examine  Witnesses,  Require 

Production  of  Documents,  902. 

(3)  Taking  Possession  of  and  Releasing  Property, 

902. 

(4)  Perform  Certain  Duties  of  Courts,  904. 

(5)  Authorize  Employment  of  Stenographers^  909. 

39.  Duties  of  Referees,  909. 

a.  What  Referees  Shall  Do,  909. 

(1)  Declare  Dividends,  910. 

(2)  Examine  Schedules  and  Lists,  910. 

(3)  Furnish  Information,  910. 

(4)  Give  Notices,  910. 

(5)  Make  Up  Records,  910. 

(6)  Prepare  Schedules  and  Lists,  911. 

(7)  Preserve  and  Transmit  Records,  911. 

(8)  Transmit  Papers  to  Clerks,  911. 
{9)  Preserve  Evidence,  911. 

(10)  Obtain  Papers,  912. 

b.  What  Referees  May  Not  Do,  912. 

(1)  Act  if  Interested,  912. 

(2)  Practice  as  Attorneys,  912. 
(S)   Purchase  from  Estate.  912. 
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Sec.  40'  Compensation  of  Referees,  912. 
o.  Fee  and  Commissions^  912. 
fc.  Division  between  Two  Referees,  916. 
c.  Where  Reference  Revoked,  916. 
41.      a.  Contempts  before  Referees,  916. 
(i)  Disobedience,  916. 
(j^)  Misbehavior,  921. 
(5)  Withholding  Documents,  922. 

(4)  Refusal  to  Appear,  Take  Oath,  or  Be  Examined, 

922. 
TT/ien  Tender  of  Mileage  Necessary,  923. 

5.  Contempt  Proceedings  —  Penalty ,  923 
^.  Records  of  Referees,  926. 

a.  Manner  of  Keeping,  926. 

6.  fioofcs  ond  Papers,  926. 

c.  Become  Part  of  Court  Records,  926. 
^.  Referee's  Absence  or  Disability,  926. 

a.  Filling  Vacancy,  926. 
44-      a.  Appointment  of  Trustees,  926. 
4S.      a.  Qualifications  of  Trustees,  931. 
(1)  Individuals,  931. 
(:8)  Corporations,  933. 
4^.      a.  Deo^/i  or  Removal  of  Trustees,  933. 

47,  a.  Duties  of  Trustees,  933. 

(/)  Accownf  and  Paj/  Over,  933. 
()P)  Reduce  Property  to  Money  —  Close  Up  Estate, 
933. 

(5)  Deposit  Money t  940. 

(4)  Disburse  Money,  940. 

(5)  Furnish  Information,  941. 
(^)   -Keep  Accounts,  941. 

(7)  Afa^e  Detailed  Statement,  941. 

(5)  Mafce  FinoZ  Reports,  941. 

(P)   Pai/  Dividends,  941. 
(70)  Report  Condition  of  Estate,  941. 
(ii)  <Se^  ilpar^  Exemptions,  942. 

5.  Concurrence  of  Two  out  of  Three,  947. 

c.  Ftie  Certified  Copy  of  Decree  of  Adjudication,  947. 

48,  Compensation  of  Trustees,  Receivers,  and  Marshals,  947. 

a.  Fee  and  Commissions  of  Trustee,  947. 

6.  Where  More  than  One  Trustee,  949. 

c.  Withholding  Compensation,  950. 

d.  Compensation  of  Receivers  and  Marshals  Appointed 

under  Section  2  (3) ,  950. 
On  Confirmation  of  Composition,  951. 
When  Acting  as  Mere  Custodian,  952. 
Notice  to  Creditors,  952. 

e.  Compensation  for  Conducting  Business,  952. 
On  Confirmation  of  Composition,  953. 
Notice  to  Creditors,  953. 

4S.       o.  Accounts  and  Papers  of  Trustees,  953. 
56).  Bonds  of  Referees  and  Trustees,  953. 

a.  Referees^  Bonds,  953. 

fc.   Trustees^  Bonds,  953. 

c.  Creditors  Fixing  Amount  of  Trustee's  Bond,  954. 

d.  Sureties^  Qualification,  954. 
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Sec,   60.       e.  Two  SuretieSy  954. 

/.  Value  of  Property  of  Sureties,  954. 
g.  Corporations  as  Sureties,  954. 
h.  Filing  of  and  Suit  upon  Bonds,  954. 
i.  Trustees*  Personal  Liability,  955. 
Joint  Trustees,  955. 
Vacancy  by  Failure  to  Give  Bond,  955. 
I,  Limitation  of  Suits  on  Referee* s  Bonds,  955. 
m.  Limitaiion  of  Suits  on  Trustees*  Bonds,  955. 
61.      a.  Duties  of  Clerks,  955. 

(i)  Account  for  Fees,  955. 
i^)  Collect  Fees,  956. 
(S)  Delivery  and  Return  of  Papers,  957. 
(4)  Pay  Referees*  and  Trustees*  Fee,  957. 
6S.  Compensation  of  Clerks  and  Marshals,  957. 

a.  Clerk*s  Filing  Fee,  957. 

b.  Marshals*  Fees,  957. 
63.      a.  Duties  of  Attorney-General,  958. 
54.      a.  Stati^ics  of  Bankruptcy  Proceedings,  958. 


Ch.  VI.  Creditors,  958. 


Sec,  66,  Meetings  of  Creditors,  958. 

a.  Plaxx  and  Time,  958. 

b.  Presiding  Officer  —  Duties,  959. 

c.  Creditors*  Duly,  959. 

d.  Subsequent  Meetings  of  Creditors,  959. 

e.  Meeting  at  Call  of  Court,  960. 
/.  Final  Meeting,  960. 

66,  Voters  at  Meetings  of  Creditors,  960. 

a.  Method  of  Voting,  960. 

b.  Voting  by  Secured  Creditors,  962. 

67,  Proof  and  Allowance  of  Claims,  962. 

a.  Of  What  to  Condst,  962. 

b.  When  Claim  Founded  upon  Writing,  966. 

c.  Filing  Claims,  967. 

d.  When  Claims  Allowed,  967. 

e.  Claims  of  Secured  Creditors,  969. 
/.  Objections  to  Claims,  971. 

g.  Preferred  Creditors,  972. 
A.  Securities  Held  by  Secured  Creditors,  976. 
i.  Claims  Secured  by  Individual  Undertaking,  978. 
j.  Debts  Owing  to  United  States,  State,  County,  etc.,  979. 
k.  Reconsideration  of  Claims,  980 
I.  Recovery  of  Dividend  by  Trustee,  982. 
m.  Claims  by  One  Estate  against  Another,  982. 
n.   Time  for  Proving  Claims,  982. 
Infants  and  Insane  Persons,  986. 

68,  Notices  to  Creditors,  985. 

a.  Ten  Days*  Notice,  985. 
(1)  Examinations,  986. 

(B)  Application  for  Confirmation  of  Composition, 
986. 

(3)  Meetings,  986. 

(4)  Sales,  986. 

(6)  Dividends,  9S7, 

(6)  Final  Accounts,  987. 
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Sec.    58.  (7)  Compromises,  987. 

(8)  Di&missal  of  Proceedings,  987. 
(P)  Applications  for  Discharge,  987. 

b.  First  Meeting  —  Pvblication  of  Notice,  988. 

c.  Notices  Given  by  Referee,  988. 

59.  Who  May  File  and  Dismiss  Petitions,  988. 

a.   Voluntary  Bankrupt,  988. 
6   Involuntary  Bankrupt,  990. 

c.  Petitions  in  Duplicate,  999. 

d.  Notice    to    Other    Creditors  —  Hearing  —  Dismissal, 

1000. 

e.  Computing    Number  of  Creditors  —  Employees   and 

Relatives,  1001. 
/.  Appearance  of  Creditors,  1001. 
g.  Notice  of  Dismissal,  1003. 

60.  Preferred  Creditors,  1004. 

a.  What  Constitutes  Preference,  1004. 

fc.  Preferences  Voidable,  1026. 

c.  Set-off  of  New  Credit  after  Preference,  1044. 

d.  Payments  to  Attorneys  —  Examination,  1045. 

Ch.  VII.  Estates,  1048. 

Sec.  61.      a    Depositories  for  Money,  lOAS. 

62.  a.  Expenses  of  Administering  Estates,  \{Ai. 

63.  a.  Debts  Which  May  Be  Proved,  1054. 

(1)  Fixed  Liability,  1055. 

(2)  Costs  of  Suit,  1064. 

(5)  Clairn  for  Taxable  Costs,  1064. 

(4)  Open  Accoun.  or  Contract,  1065. 

( J)  Judgment  after  Filing  of  Petition,  1073. 
6.    Unliquidated  Claims,  1074. 

64.  Debts  Which  Have  Priority,  1076. 

a.  Taxes,  1076. 

6.  Order  of  Payment,  1081. 

(i)  Cos/  o/  Preserving  Estate,  1081. 

(;^)  A72n{7  Fees  —  Expense  of  Recovering-  Concealed 
Assets,  1083. 

(3)  Costs  of  Administration  —  Attorneys^  Fees.  1083. 
U)  Employees'  Wages,  1090. 

(5)  Debts  Owing  to  Person  Entitled  to  Priority,  1100. 
c.  After  Composition  Set  Aside  or  Discharge  Revoked, 

1105. 
66.  Declaration  and  Payment  of  Dividends,  1106. 

a.  On  Allowed  Claims,  1106. 

b.  First  and  Subsequent  Dividends,  1107. 
Amount  of  First  Dividend,  1107. 
Declaration  of  Final  Dividend,  1108. 

c.  Claims  Subsequent  to  Payment  of  Dividends,  1 108. 

d.  Where  Persons  Adjudged  Bankrupt  without    United 

States,  1109. 

e.  Limit  to  Amount  Collectible  by  Claimant,  1109. 
66.    Unclaimed  Dividends,  1109. 

a.  Payment  into  Court,  1109. 

6.  Distribution  after  One  Year,  1109. 
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Sec.  67.  Liens,  1109. 

a.  Claiim  Not  Valid  Liens,  1109. 

b.  Trustee  Subrogated  to  Rights  of  Creditor,  1112. 

c.  Certain  Liens  Dissolved,  1112. 

(i)  Defendant  Insolvent,  lll^. 

(2)  Knowledge  of  Insolvency,  \\\^. 

(3)  Fraud  —  Trustee  Subrogated,  1114. 

d.  Liens  Given  in  Good  Faith,  1115. 

e.  Conveyances,  etc.,  urithin  Four  Months  of  Petition, 

1122. 
Jurisdiction,  1129. 
/.  Liens,  etc.,  Created  through  Legal  Proceedings,  1130. 
Court  May  Order  Conveyance,  1140. 
Bona  Fide  Purchasers,  1141. 

68.  Set-offs  and  Counterclaims,  1141. 

a.  Muiuxd  Debts  and  Credits,  1141. 
6.  When  Not  Allowed,  1146. 

(1)  Debts  Not  Provable,  1146. 

(2)  Purchase  or   Transfer  for  Purpose  of  Set-off, 

1146.  , 

69.  a.  Possession  of  Property,  1147. 

70.  Title  to  Property,  1150. 

a.  Vested  in  Trustee,  1150. 

{1)  Documents,  1167. 

(^8)  Patents,  Copyrights,  and  Trademarks,  1168. 

(5)  Powers,  1169. 

{4)  Property  Transferred  in  Fraud,  \\^%. 
{6)  Property  Which  Might  Have  Been  Transferred 
or  Letked  upon,  1171. 
Policy  of  Insurance,  1196. 

(6)  Rights  of  Action,  1202. 
6.  Appraisal  and  Sale,  1204. 

c.  Trustee  to  Convey  Title,  1211. 

d.  Composition  Set  Aside —  Vesting   Title  in   Trustee, 

1212. 

e.  Avoiding  Certain  Transfers  —  Recovery  of   Property, 

1212. 
Jurisdiction,  1216. 
/.  Revestment  of  Title  on  Confirmation  of  Composition, 
1219. 

71.  Bankruptcy  Records,  1219. 

72.  Compos^ition  of  Officers  Restricted,  1220. 

Time  of  Taking  Effect,  1220. 

/  a.  Force  and  Effect,  1220. 

Amendtnent  of  1903,  1221. 
Amendment  of  1910,  1221. 

b.  Cases  Pending  under  State  Laws,  1222. 
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An  Act  To  establish  a  uniform  system  of  bankruptcy  throughout  the 

United  States. 

[Act  of  July  1,  1898,  ch.  541,  30  Siai,  L,  544,  as  amended  hy  the  Act 
of  Feb.  5,  1903,  ch,  487,  32  Stat.  L.  797,  the  Act  of  June  15,  1906, 
ch.  3333,  34  Stat.  L.  267,  and  the  Act  of  June  25,  1910,  ch.  412,  36 
Stat.  L.  838.] 

This  Act  is  known  as  the  *'  Bankruptcy  Act,"  sometimes  called-  the  "  Nelson  Act." 

Various  national  bankruptcy  acts. —  Bankruptcy  laws  have  been  ena(^ted  by  the 
United  States  as  follows: 

April  4,  1800,  2  Stat.  L.  19,  repealed  December  19,  1803,  2  Stat.  L.  248. 

August  19,  1841,  6  Stat.  L.  440,  repealed  :\Iarch  3,  1843,  5  Stat.  L.  614. 

March  2,  1867,  14  Stat.  L.  517,  the  provisions  of  which  are  incorporated  into  R.  S. 
Title  LXI,  sees.  4972-5132,  materially  amended  June  22,  1874,  18  Stat.  L.  178,  repealed 
June  7,  1878,  20  Stat.  L.  99. 

Various  amendments  and  additions  to  the  present  Act  of  1898  have  been  made  in  the 
Act  of  Feb.  5,  1903,  ch.  487,  32  Stat.  L.  797,  Act  of  June  15,  1906,  ch.  3333,  34  Stat. 
L.  267,  and  Act  of  June  25,  1910,  ch.  412,  36  Stat.  L.  838,  all  of  which  have  been  incor- 
porated in  their  designated  places  in  the  text  of  the  Bankruptcy  Act  following  herein. 

The  concluding  section  in  each  of  the  amendatory  Acts  of  1903  and  1910  above  cited 
excepted  pending  cases  from  the  operation  of  those  Acts.  Those  sections  are  printed 
herein  at  the  end  of  this  title. 


General  orders  and  forms  in  bankruptcy, 
promulgated  by  the  United  States  Su- 
preme Court  Nov.  28,  1898,  pursuant  to 
authority  given  in  section  30,  and  origi- 
nally appearing  in  172  U.  S.  663,  43 
U.  S.  (L.  ed.)  1189,  are  printed  herein 
immediately  following  section  30. 

Constitutionality  of  the  bankruptcy 
acts. —  By  the  4th  clause  of  section  8  of 
article  1  by  the  Constitution  the  power 
is  vested  in  Congress  "  to  establish  .  .  . 
uniform  laws  on  the  subject  of  bankrupt- 
cies throughout  the  United  States."  The 
constitutionality  of  the  Bankruptcy  Act 
of  1898  was  unanimously  affirmed  in 
Manover  Nat.  Bank  v.  Moyses,  (1902)  186 
U.  S.  181,  22  S.  Ct.  867,  46  U.  S.  (L.  ed.) 
1113,  against  the  objection  (1)  that  under 
its  provisions  others  than  traders  may  be 
adjudged  bankrupts,  and  that  this  may 
be  done  on  voluntary  petitions;  (2)  that 
the  Act  is  not  uniform  throughout  the 
United  States,  the  court  holding  that  *'  the 
operation  of  the  law  is  uniform  although 
it  may  result  in  certain  particulars  differ- 
ently in  different  states;"  (3)  that  the 
recognition  of  the  local  law  in  the  matter 
of  exemptions,  dower,  priority  of  pay- 
ments and  the  like  is  an  attempt  by 
('ongress  unlawfully  to  delegate  its  legis- 
lative power;  and  (4)  that  as  to  volun- 
tary proceedings  the  Act  is  in  violation 
of  the  Fifth  Amendment  in  that  it  de- 
prives creditors  of  their  property  without 
due  process  of  law  in  failing  to  provide 
for  notice. 

The  uniformity  which  the  Constitution 
requires  of  a  federal  bankruptcy  act  re- 
lates to  the  law  itself,  and  not  to  its 
results  upon  the  varying  rights  of  debtor 
and  creditor  under  the  laws  of  the  several 


states.    It  has  no  bearing  on  the  right  of 
dower.     That  is  a  matter  exclusivelv  for 
state  definition.    Thomas  v.  Woods,  (1909) 
173  Fed.  585,  97  C.  C  A.  535,   19  Ann 
Cas.  1080,  26  L.  R.  A.   (N.  S.)    1180. 

"  Congress  gets  its  power  to  legislate  on 
the  subject  of  bankruptcy  from  section  8 
of  article  1  of  the  Constitution,  which 
empowers  it  to  pass  *  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the 
United  States.*  It  has  been  held,  correctly 
we  think,  that  the  '  subject  of  bankrupt- 
cies '  includes  the  distribution  of  the  prop- 
erty of  the  fraudulent  or  insolvent  debtor 
among  his  creditors,  and  the  discharge  of 
the  debtor  from  his  contracts  and  legal 
liabilities,  as  well  as  all  the  intermediate 
and  incidental  matters  tending  to  the  ac- 
complishment or  promotion  of  these  two 
principal  ends."  Pope  v.  Title  Guaranty 
&  Surety  Co.,  (1913)  152  Wis.  611,  140 
N.  W.  348. 

Philologically  and  historically,  a  bank- 
rupt is  but  a  broken  bank  or  bench.  Such 
bank  or  bench,  or  "  counter  "  as  we  would 
in  this  day  designate  it,  was  the  bench 
over  which  the  money  lender,  trader,  or 
merchant  transacted  his  business;  and  it 
was  broken  for  or  by  him  as  an  evidence 
of  the  discontinuance  of  his  business.  At 
English  law  at  the  time  of  the  adoption  of 
our  Constitution,  the  meaning  of  the  word 
was  usually  limited  to  persons  engaged  in 
trade,  in  one  form  or  another,  who  did  cer- 
tain acts  affording  evidence  either  of  an 
inability  to  pay  their  debts,  or  of  an  in- 
tention to  avoid  such  payment.  Other  per- 
sons not- engaged  in  trade,  and  who  showed 
a  like  disposition  to  avoid,  or  a  like  in- 
ability to  meet,  their  obligations  to  their 
creditors,  were  ordinarily  called  insolvents. 
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By  deAnition  in  the  last  federal  Bank- 
ruptcy Act,  insolvents,  as  well  as  bank- 
rupts proper,  are  included,  and  the  only 
persons  exempt  from  the  operation  of  the 
present  national  law  are  **  wage-earners  " 
and  "persons  engaged  chiefly  in  farming 
or  tillage  of  the  soil."  Whether  or  not 
this  is  an  extension  of  the  common-law 
definition  of  a  bankrupt,  and  is  justifiable, 
is  not  a  matter  of  present  interest.  A 
bankrupt,  then,  being  as  defined  a  person 
who  by  his  acts  and  conduct  afiTords  evi- 
dence of  his  inability  to  pay,  or  his  in- 
tention to  avoid  payment  of,  his  debts, 
it  is  quite  within  the  scope  of  the  Bank- 
ruptcy Act  to  define  the  acts  or  omissions 
of  the  debtor  which  shall  afford  prima 
facie  or  conclusive  evidence  of  bankruptcy. 
This  the  national  Bankrupt  Act  has 
done.  Continental  Building  a  Loan  Ass'n 
r.  Superior  Court,  (1912)  163  Cal.  579,  126 
Pac.  476. 

The  constitutionality  of  the  Bankruptcy 
Act  of  1841  was  upheld  by  Mr.  Justice 
Catron  in  Re  Klein,  Fed.  Cas.  No.  7,865, 
reported  in  a  note  to  Nelson  v.  Carland, 
(1843)  1  How.  265,  11  U.  S.  (L.  ed.)  126. 
See  also  Kunzler  v.  Kohans,  5  Hill  ( N.  Y. ) 
317.  And  for  similar  views  of  the  Bank- 
ruptcy Act  of  1867,  see  In  re  Reiman, 
(1874)  7  Ben.  465,  20  Fed.  Cas.  No. 
11,673;  In  re  Silverman,  (1871)  1  Sawy. 
410,  22  Fed.  Cas.  No.  12,865;  In  re  Cali- 
fornia, etc.,  R.  Co.,  (1874)  3  Sawy.  240, 
4  Fed.  Cas.  No.  2,316;  and  likewise  as  to 
the  Acts  of  1841  and  of  1867,  In  re  Rey- 
noldH,  (1867)  8  R.  I.  485,  5  Am.  Rep.  616. 

Suspension  of  state  insolvency  laws  — 
In  general. — ^A  constitutional  federal  bank- 
ruptcy law  suspends  or  supersedes  all 
state  insolvency  laws  relative  to  persons 
or  acts  declared  by  the  Bankruptcy  Act  to 
be  subjects  of  bankruptcy.  Sturges  v. 
Crowninshield,  (1819)  4  Wheat.  122,  4 
V.  S.  (L.  ed.)  529;  Ogden  v.  Saimders, 
(1827)  12  Wheat.  213,  6  U.  S.  (L.  ed.) 
606;  In  re  Watts,  (1903)  190  U.  S.  1,  23 
S.  Ct.  718,  47  U.  S.  (L.  ed.)  933;  Carling 
r.  Seymour  Lumber  Co.,  (1902)  113  Fed. 
483,  61  C.  C.  A.  1;  In  re  F.  A.  Dell  Co., 
(1903)  121  Fed.  992;  In  re  Salmon,  (1906) 
143  Fed.  395;  In  re  Pickens  Mfg.  Co., 
(1908)  158  Fed.  894;  In  re  Weedman 
SUve  Co.,  (1912)  199  Fed.  948;  In  re 
Macon  Sash,  etc.,  Co.,  (1901)  112  Fed. 
323;  In  re  Storck  Lumber  Co.,  (1902) 
114  Fed.  360;  In  re  Rogers,  (1902)  116 
Fed.  4^7 ;  Carling  v.  Seymour  Lumber  Co., 
(C.  C.  A.  1902)  113  Fed.  483;  In  re  Cur- 
tis, 91  Fed.  737,  affirmed  (C.  C  A.  1899) 
04  Fed.  630;  In  re  Sievers,  (1899)  91  Fed. 
366,  affirmed  euh  nom,  Davis  v.  Bohle, 
(C.  C.  A.  1899)  92  Fed.  329;  In  re  Smith, 
(1899)  92  Fed.  135;  In  re  Ogles,  (1899) 
93  Fed.  426;  In  re  Jolin  A.  Etheridge  Fur- 
niture Co.,  (1899)  92  Fed.  329:  /n  re 
Richard,  (1899)  94  Fed.  633;  In  re  Bruss- 
Ritter  Co.,  (1898)  90  Fed.  651;  Armour 
Packing  Co.  v.  Brown,    (1899)    76  Minn. 


466,  79  N.  W.  622;  Parmenter  Mfg.  Co.  r. 
Hamilton,  (1898)  172  Mass.  178,  51  N.  E. 
529,  70  A.  S.  R.  258;  Mauran  v.  Crown 
Carpet  Lining  Co.,  (1901)  23  R.  I.  324, 
50  Atl.  331;  Harbaugh  r.  Costello,  (1900) 
184  HI.  110,  56  N.  E.  363,  75  A.  S.  R.  147 ; 
In  re  Rouse,  (1899)  91  Fed.  99;  Capital 
Lumber  Cp,  v,  Saunders,  (1914)  26  Idaho 
408,  143  Pac.  1178;  Idaho  Hardware,  etc., 
Co.  V.  Saunders,  (1914)  26  Idaho  424, 
143  Pac.  1183;  Duffy  v.  His  Creditors, 
(1909)  122  La.  600,  48  So.  120;  Guilford 
First  Nat.  Bank  v.  Ware,  (1901)  95  Me. 
388,  50  Atl.  24;  Littlefield  17.  Gay,  (1902) 
96  Me.  422,  62  Atl.  925;  Rogers  v.  Boston 
Club,  (1910)  205  Mass.  261,  91  N.  E.  321, 
28  L.  R.  A.  (N.  S.)  743;  Pelton  v,  Sheri- 
dan, (1914)  74  Ore.  176,  144  Pac.  410; 
Peckham's  Estate,  (1908)  35  Pa.  Super. 
Ct.  330;  Hoover  v.  Ober,  (1910)  42  Pa. 
Super.  Ct.  308. 

"  The  proposition  that  the  state  bank- 
rupt law  is  suspended  by  the  enactment  of 
the  uniform  system  of  national  bankruptcy 
is  as  clear  upon  authority  as  it  must 
.inevitably  be  by  the  logic  of  the  supremacy 
of  national  law."  Speer,  J.,  in  In  re 
Macon  Sash,  etc.,  Co.,  (1901)  112  Fed.  329. 

"Any  doubt  which  might  otherwise  exist 
upon  the  subject  is  removed  by  the  neces- 
sary implication  arising  from  the  provi- 
sion contained  in  section  70  of  the  federal 
[bankruptcy]  act  that  proceedings  com- 
menced under  state  insolvency  laws  before 
its  passage  should  not  be  affected  by  it. 
Whenever  the  federal  door  is  open,  the 
state  door  is  automatically  shut."  Rock- 
ville  Nat.  Bank  v.  Latham,  (1914)  88 
Conn.  70,  89  Atl.  1117. 

The  state  insolvency  law  is  6U8pend<?d 
only  as  to  those  who  can,  without  their 
consent,  be  made  subject  to  the  provisions 
of  the  Bankruptcy  Act.  State  Nat.  Bank 
of  Denison  v.  Syndicate  Co.,  (1910)  178 
Fed.  359;  R.  H.  Herron  Co.  f7.  Superior 
Court,  (1902)  136  Cal.  279,  68  Pac.  814, 
89  A.  S.  R.  124;  Keystone  Driller  Co.  v, 
Superior  Court,  (1903)  138  Cal.  738,  72 
Pac.  398;  Dille  t?.  People,  (1905)  118  111. 
App.  426;  Old  Town  Bank  v.  McCormick, 
( 1903)  96  Md.  341,  53  Atl.  934,  94  A.  S.  R. 
577,  60  L.  R.  A.  577 ;  Rittenhouse's  Estate, 
(1906)  30  Pa.  Super.  Ct.  468;  Miller  v. 
Jackson,  (1907)  34  Pa.  Super.  Ct.  31; 
Hoover  v,  Ober,  (1910)  42  Pa.  Super.  Ct. 
308;  Landis  Mach.  O.  v.  Cooper,  (1913) 
53  Pa.  Super.  Ct.  416;  Lace  v.  Smitli, 
(1912)  34  R.  I.  1,  82  Atl.  268,  Ann.  Cas. 
1913E  946. 

As  to  who  may  be  made  involuntary 
bankrupts  see  infra,  section  4b.  But  in 
Littlefield  t?.  Gay,  (1902)  96  Me.  422,  52 
Atl.  925,  the  state  insolvent  law  was  held 
to  be  superseded  by  the  federal  Bank- 
ruptcy Act,  as  to  a  person  who  could  have 
gone  into  bankruptcy  voluntarily,  but 
could  not  have  been  made  an  involuntary 
bankrupt. 

It  is  only  where  the  Bankruptcy  Law 
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covers  and  supplies  that  which  is  under- 
taken to  be  disposed  of  by  the  state  law 
that  the  latter  must  give  way.  Johnson 
V.   Crawford,    (1907)     154    Fed.   761. 

A  person  is  a  bankrupt,  within  the 
meaning  of  the  federal  statute,  only  when 
he  has  been  guilty  of  one  or  another  of 
the  forbidden  acts  whose  commission 
stamps  him  as  a  bankrupt.  But  it  does  not 
at  all  follow  that  the  state,  for  g(K>d  rea- 
sons of  its  own,  may  not  prevent  a  person 
or  corporation  from  conducting  business, 
and  in  so  preventing  it  take  control  of  its 
affairs,  terminate  its  business,  and  pay  its 
creditors  for  acts  entirely  foreign  to  and 
absolutely  without  the  contemplation  of 
bankruptcy.  And  if  the  state  does  this 
thing  for  acts  not  within  the  contempla- 
tion of  the  Bankruptcy  Law,  it  is  imma- 
terial that  the  procedure  which  it  adopts 
for  the  payment  of  creditors  is  similar  to 
or  identical  with  the  procedure  adopted  in 
case  of  bankruptcy.  Continental  Building 
&  Loan  Arts'n  r.  Superior  Court,  (1913) 
163  Cal.  579,  126  Pac.  476. 

"  What  constitutes  an  insolvency  law? 
The  elements  of  an  insolvency  law  are 
insolvency,  surrender  of  property,  its  ad- 
ministration by  a  receiver  or  trustee, 
distribution  of  the  assets  among  the  cred- 
itors, and  a  provision  for  priorities  or 
other  matters  not  permissible  in  the  ab- 
sence of  such  statute.  A  provision  for 
the  discharge  of  the  debtor  from  the 
unpaid  balances  of  his  debts  is  not  essen- 
tial to  make  it  an  insolvency  law.  In  le 
Curtis,  (1899)  91  Fed.  737;  In  re  F.  A. 
Hall  Co.,  (1903)  121  Fed.  092;  In  re 
Salmon,  (1906)  143  Fed.  395;  Harbaugh 
V.  Costello,  (1900)  184  111.  110,  56  N.  E, 
363,  75  A.  S.  R.  147."  In  re  Weedman 
Stave  Co.,   (1912)    199  Fed.  948. 

*'A  state  statute  authorizing  a  general 
assignment  is  an  insolvent  law  when  it 
permits  a  person  of  any  class  voluntarily 
to  take  advantage  of  its  provijsions  by 
transferring  his  property  in  trust  for  the 
benefit  of  his  creditors,  and  provides  that, 
upon  a  due  administration  of  his  estate 
and  a  compliance  with  the  requirements 
of  the  statute  regulating  the  proceedings, 
he  is  thereby  discharged  from  all  liabili- 
ties on  account  of  his  debts  which  had 
been  incurred  at  the  time  of  making  the 
general  assignment."  Pelton  r.  Sheridan, 
(1914)    74  Ore.   176,  144  Pac.  410. 

A  proceeding  in  aid  of  execution,  with 
the  object  of  reaching  the  property  of 
a  judgment  debtor  which  he  fraudulently 
conceals,  not  designed  to  effect  tlie  distri- 
bution of  the  debtor's  assets  among  liis 
creditors,  is  not  an  insolvent  law.  Ex  p. 
Crawford,  (1907)   154  Fed.  769 

AsHignmvnts  for  benefit  of  creditors^  — 
If  a  state  statute  regulating  assignments 
for  creditors  is  not  an  insolvency  law  i7i 
the  proper  sense  of  tlie  term,  it  is  not 
suspended  by  the  Bankruptcy  Act  Mavcr 
t\  Hellman,  (1875)  91  V  S.  496,  23  IL  S. 
(L.   ed.)    377;    In   re   Sievers,    (1899)    01 


Fed.  366,  affirmed  (1899)  92  Fed.  325, 
34  C.  C.  A.  372:  In  re  Scholtz,  (1901)  106 
Fed.  834;  In  re  Farrell,  (1010)  176  Fed. 
505;  Downer  r.  Porter,  (1903)  116  Kv. 
422,  76  S.  W.  135;  Hilliard  t\  Burlington 
Shoe  Co.,  (1903)  76  Vt.  57,  56  Atl.  283; 
Binder  v.  McDonald,  (1900)  106  Wis.  332, 
82  N.  W.  156. 

But  if  such  statute  is  to  be  regarded  as 
an  insolvency  law,  its  operation  is  sus- 
.  pended  by  the  Bankruptcy  Act.  In  re 
Curtis,  (1899)  91  Fed.  737,  affirmed  (1800) 
94  Fed.  630:  In  re  Smith,  (1899)  02 
Fed.  135;  Baxter  County  Bank  v.  Cope- 
land,  (1914)  114  Ark. '316,  169  S.  W. 
1180;  Rockville  Nat.  Bank  r.  Latham, 
(1914)  88  Conn.  70,  89  Atl.  1117;  Har- 
baugh   V.    Costello,    (1900)     184    111.    110, 

56  X.  E.  363,  75  A.  S.  R.  147;  Pelton  r. 
Sheridan,  (1914)  74  Ore.  176,  144  Pac. 
410;  Duryea  r.  Muse,  (1903)  117  Wis. 
399,  94  N.  W.  365. 

The  Bankruptcy  Court,  in  deciding  upon 
the  effect  of  the  passing  of  a  federal 
Bankruptcy  Act  upon  the  operation  of  a 
state  statute  which  regulates  the  admin i.-«- 
tration  and  distribution  of  estates  under 
general  assignments  for  the  benefit  of 
creditors,  will  be  governed  by  the  decision 
of  the  state  Supreme  Court  that  such 
statute  is  an  insolvency  act.  In  re  Curtis, 
(1899)  91  Fed.  737,  affirmed  (C.  C  A. 
1899)  94  Fed.  630.  See  also  In  re  Weed- 
man  Stave  Co.,   (1912)    199  Fed.  948. 

A  common-law  assignment  for  the  bene- 
fit of  creditors,  not  attacked  by  a  proceed- 
ing under  the  Bankruptcy  Law,  is  not 
atfected  by  the  latter.  Boese  v.  King, 
(1883)  108  U.  S.  379,  2  S.  C^.  765,  27 
U.  S.  (L.  ed.)  760;  Pogue  v,  Rowe,  (1008) 
236  111.  167,  86  N.  E.  207;  Thompson  r. 
Shaw,  (1908)  104  Me.  86,  71  Atl.  .370: 
Armour  Packing  Co.  v.  Brown,  (1899)  76 
Minn.  466,  79  N.  W.  522;  Patty- Joiner, 
etc.,  Co.  r.  Cummins,  (1900)   93  Tex.  508, 

57  S.  W.  566. 

State  acts  for  winding  up  corporations. 
If  a  state  statute  providing  for  the  wind- 
ing up  of  a  corporation  ia  an  insolvency 
law  its  operation  is  suspended  by  the  fed- 
eral Bankruptcy  Act.  /n  re  Storck  Lum- 
ber Co.,  (D.  C.  Md.  1902)  114  Fed.  361: 
Moody  V.  Port  Clvde  Development  Co., 
(1907)  102  Me.  3(r5,  66  Atl.  967;  In  re 
Salmon,  .  (1900)  143  Fed.  395.  But  in 
State  V.  Superior  Court,  (1899)  20  W' ash. 
545,  56  Pac  35,  45  L.  R.  A.  177,  it  was 
held  upon  careful  consideration  that  such 
proceedings  are  valid  so  long  as  no  steps 
are  taken  to  have  the  corporation  adjudi- 
cated bankrupt  under  the  national  Bank- 
ruptcy Act. 

The  Bankruptcy  Act  "  does  not  neces- 
sarily deprive  a  state  court  of  jurisdiction 
conferred  by  a  state  law  to  dissolve  a  local 
forj)()ration  even  tliough  the  reason  for 
exercising  such  jurisdiction  be  the  insol- 
vency of  the  corporntion.  Murphv  r.  Pon- 
niman,    (1907)    105  Md.  452,  66  Atl.  282, 
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121  A.  S.  R.  583;  Singef  i*.  National  Bed- 
stead Mfg.  Co..  (1903)  6o  X.  J.  Eq.  290, 
55  Atl.  S68.  VVhere,  however,  bankruptcy 
proceedings  are  reasonably  inHtituted,  tlw 
winding-up  proceedings  in  the  state  court 
are  superseded."  Lyon  r.  Russell,  11914) 
41  App.  Cas.  (D.  C.)  554.  To  the  propo- 
sition first  al)ove  stated  see  also  Conti- 
nental Building,  etc.,  Ass'n  r.  Superior 
Court,  (1912)    163  Cal.  579,  126  Pac.  476. 

Attachment  laws  of  the  states  are  not 
abrogated  by  the  national  Bankruptcy 
Act.     In  re  Ogles,   (1899)   93  Fed.  426.  ' 

General  purposes  of  the  Act.—  A  leading 
purpose  of  the  Act  is  to  secure  an  equality 
of  distribution  of  the  assets  of  the  bank- 
rupt among  his  creditors.  Wood  v.  A. 
Wilbert's  Sons  Shingle,  etc.,  Co.,  (1912) 
226  r.  S.  384,  33  S.  Ct.  125,  57  U.  S. 
(L.  ed.)  264;  Clarke  v.  Rogers,  (1913) 
228  U.  S.  534,  33  S.  Ct.  587,  57  U.  S. 
(L.  ed.)  953;  Merchants'  Nat.  Bank  v. 
Sexton,  (1913)  228  U.  S.  634,  33  S.  Ct. 
725,  57  U.  S.  (L.  ed.)  998;  In  re  Blount, 
(1906)  142  Fed.  263;  Hewitt  v.  Boston 
Straw  Board  Co.,  214  Mass.  260,  101  N.  E. 
424;  Utah  Ass'n  of  Creditmen  v.  Boyle 
Furniture  Co.,  43  Utah  523,  136  Pac.  572. 

'*  The  intent  of  tlie  bankruptcy  law  is 
to  make  an  equal  distribution  of  tlie  assets 
of  insolvent  persons  among  their  creditors 
and  to  prevent  preferences  and  favorit- 
ism." Whitwell  V.  Wright,'  (1909)  116 
X.  Y.  S.  48. 

"  It  is  obviously  one  of  the  purposes  of 
the  bankrupt  law  that  there  should  be  a 
speedy  disposition  of  the  bankrupt's  assets. 
This  is  only  second  in  importance  to  se- 
curing equality  of  distribution.'  Bailey 
t?.  (ilover,  (1874)  21  Wall.  342,  22  U.  S. 
(L.  ed.)  636,  reaffirmed  in  Wiswall  i;. 
Campbell,  (1876)  93  U.  S.  347,  23  U.  S. 
(L.  ed.)  923. 

"  The  determination  of  the*  status  of  the 
honest  and  unfortunate  debtor  by  his  lib- 
eration from  incumbrance  on  future  exer- 
tion is  matter  of  public  concern,"  and  one 
of  the  purposes  of  the  Act.  Hanover  Nat. 
Bank  v.  Moyses,  (1902)  186  U.  S.  181, 
22  S.  Ct.  857,  46  U.  S.   (L.  ed.)    1113. 

"  It  is  the  twofold  purpose  of  the  bank- 
ruptcy act  to  convert  the  estate  of  the 
bankrupt  into  cash  and  distribute  it  among 
creditors,  and  then  to  give  the  bankrupt  a 
fresh  start  with  such  exemptions  and 
rights  as  the  statute  left  untouched."  Bur- 
lingham  i;.  Crouse,  (1913)  228  U.  S.  459, 
33  S.  Ct.  564,  57  U.  S.  (L.  ed.)  920,  46 
L.  R.  A.  (N.  S.)  148.  To  the  same  point 
see  3  R.  C.  L.  164. 

"  The  purpose  of  the  bankrupt  act  .  .  . 
was  twofold:  First,  the  relief  of  the 
bankrupt  from  his  debts;  and,  second,  an 
equal  distribution  of  his  assets  among  his 
creditors.  The  several  provisions  of  the 
act  must  be  read  in  the  light  of  these  two 
objects."  Webb  r.  hynchburg  Shoe  Co., 
(1908)   107  Va.  807,  60  S.  E.  130. 

In  Hardie  r.  Swafford  Bros.  Dry  (ioods 
Co.,  (1908)    165  Fed.  588,  91  C.  C  A.  426, 


20  L.  R.  A.  (N.  S.)  785,  overruling  a  con- 
tention that  the  provisions  of  the  law  re- 
lating to  the  discharge  of  bankrupts  should 
be  construed  against  the  bankrupt,  and 
all  implications  and  doubts  should  be  re- 
solved against  him,  Pardee,  J.,  said: 
''  Originally,  in  bankrupt  laws,  the  dis- 
charge of  the  bankrupt  may  have  been  in- 
cidental, and  the  main  purpose  the  equal 
distribution  of  his  goods  among  creditors; 
but  to  say  it  now,  and  of  the  present  law, 
we  must  shut  our  eyes  to  the  actual  prac- 
tice in  our  courts.  In  nearly  all  and 
every  voluntary  bankruptcy  brought  under 
the  present  law  the  administration  or  dis- 
tribution of  the  bankrupt's  property  has 
b?en  practically  concluded  before  filing  pe- 
tition, and  the  sole  object  of  the  petitioner 
is  to  be  relieved  from  his  debts,  and  in 
number  the  voluntary  cases  are  about  four 
to  one  of  the  involuntary.  See  Report, 
Dept.  of  Justice,  1907.  And  the  same  may 
be  said  of  the 'voluntary  cases  under  the 
Act  of  March  2,  1867,  c  176,  14  Stat.  517, 
which  was  passed  mainly  to  relieve  the 
unfortunate  debtors  ruined  by  and  throug'i 
the  vicissitudes  of  the  great  civil  war. 
For  these  considerations,  we  are  disposed 
to  deny  that  in  the  present  bankruptcy 
law  the  discharge  of  the  honest  debtor  is 
a  mere  incident  which  could  have  been 
omitted  without  impairing  its  symmetry 
and  efficiency;  and,  on  the  contrary,  to 
assert  that  the  release  of  the  lionest,  un 
fortunate,  and  insolvent  debtor  from  the 
burden  of  his  debts  and  restore  him  to 
business  activity,  in  the  interest  of  his 
family  and  the  gei\eral  public,  is  one  ot 
the  main,  if  not  the  most  important,  ob- 
jects of  the  law." 

"  The  business  of  such  an  act  is,  so  far 
as  may  be,  to  preserve,  not  to  upset,  ex- 
isting relations."  For  instance,  "  the  fact 
remains  as  true  as  ever  that  partnership 
debts  are  debts  of  the  members  of  the  firm, 
and  that  the  individual  liability  of  the 
memt)er8  is  not  collateral,  like  that  of  a 
surety,  but  primary  and  direct,  whatever 
priorities  there  may  be  in  the  marshaling 
of  assets."  Francis  v.  McNeal,  (1913) 
228  U.  S.  695,  33  S.  Ct.  701,  57  U.  S. 
(L.  ed.)   1029. 

Interpretation  of  Act. —  General  pur* 
poses  of  Act  controllinfj. —  The  Act  should 
be  construed  in  the  light  of  the  general 
purposes  of  the  law  (Burlingham  v. 
CYouse,  (1913)  228  U.  S.  459,  33  S.  Ct. 
564,  57  U.  S.  (L.  ed.)  676),  stated  supra 
in  this  note,  and  technical  constructions 
conflicting  with  those  purposes  will  not 
be  applied.  3  R.  C.  L.  170;  Zavelo  r. 
Reeves,  (1913)  227  U.  S.  625,  33  S.  Ct. 
36.1,  57  U.  S.  (L.  ed.)  676;  Burlingham 
V.  Crouse,  (1913)  228  U.  S.  459,  33  S.  Ct. 
564,  57  U.  S.  (L.  ed.)  920,  46  L.  R.  A. 
(N.  S.)  148;  Clarke  r.  Rogers,  (1913)  228 
U.  S.  534,  33  S.  Ct.  5S7,  57  U.  S.  (L.  ed.) 
953;  Merchants'  Nat.  Bank  c.  Sexton, 
(1913)  228  U.  S.  634,  33  S.  Ct.  725,  57 
U.  S.   (L.  ed.)  998. 
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The  national  Bankruptcy  Act  is  reme- 
dial and  should  he  interpreted  reasonably 
and  according  to  a  fair  import  of  its 
terms,  with  a  view  to  effect  its  object  and 
to  promote  justice.  Wetmore  v.  Markoe, 
(1904)  196  U.  S.  68,  26  S.  Ct.  172,  49 
U.  S.  (L.  ed.)  390,  2  Ann.  Cas.  265; 
Blake  f.  Francis-Valentine  Co.,  (1898)  89 
Fed.  691;  Norcross  v.  Nathan,  (1900)  99 
Fed.  414;  Southern  L.  &  T.  Co.  t?.  Ben- 
bow,    (1899)    96  Fed.  514. 

It  is  the  purpose  of  the  Bankrupt  Act 
to  convert  the  assets  of  the  bankrupt  into 
cash  for  distribution  among  creditors,  and 
then  to  relieve  the  honest  debtor  from  the 
weight  of  oppressive  indebtedness,  and  per- 
mit him  to  start  afresh  free  from  the  ob- 
ligations and  responsibilities  consequent 
upon  business  misfortunes.  And  nothing 
is  better  settled  than  that  statutes  should 
be  sensibly  construed  with  a  view  to 
effectuating  the  legislative  intent.  Wil- 
liams V.  U.  S.  Fidelity,  etc.,  Co.,  (1915) 
236  U.  S.  649,  35  S.  Ct.  289,  59  U.  S.  ( L. 
ed.)  713.  See  also  Kreitlein  v.  Ferger, 
( 1915)  238  U.  S.  21,  34,  35  S.  Ct.  685,  690, 
59  U.  S.  (L.  ed.)  1184,  1189. 

On  the  other  hand,  *'  the  courts  may  not 
change  what  Congress  did  on  the  theory 
that  the  general  purpose  of  Congress  will 
be  more  nearly  carried  out  by  construing 
the  Act  to  mean  something  which  Con- 
gress was  unwilling  to  say.  Under  the 
Act  of  1867,  the  courts  were  asked  to  put 
a  rather  strained  interpretation  upon  some 
of  its  language  in  order  to  carry  out  the 
supposed  intent  of  Congress  to  secure 
equality  of  distribution  in  all  cases  of  in- 
solvency." In  re  Truitt,  (D.  C.  Md.  1913) 
203  Fed.  550,  667. 

Comparison  tvith  earlier  hankmptoy 
a^ts, —  The  courts  have  had  frequent  occa- 
sion, in  construing  the  present  Act,  to 
resort  to  a  comparison  of  its  provisions 
with  those  of  earlier  bankruptcy  acts,  and 
a  consideration  of  the  judicial  construction 
placed  thereon.  3  R.  C.  L.  171.  Where 
provisions  in  the  present  Act  and  in  an 
earlier  bankruptcy  act  are  substantially 
identical  they  should  ordinarily  receive  the 
same  construction.  Babbitt  v.  Butcher, 
(1910)  216  U.  S.  102,  30  S.  Ct.  372,  54 
U.  S.   (L.  ed.)   402,  17  Ann.  Cas.  969. 

On  the  other  hand,  a  wide  departure  in 
the  language  of  the  present  Act  from  that 
in  a  former  act  may  be  persuasive  that  a 
different  construction  is  required.  Wilson 
V.  Nelson,  (1901)  183  U.  S.  191,  22  S.  Ct. 
74,  46  U  S.  (L.  ed.)  147;  New  Jersey  ^7. 
Anderson,  (1906)  203  U.  S.  483,  27  S.  Ct. 
137,  51  U.  S.  (L.  ed.)  284.  For  "when 
the  purpose  of  a  prior  law  is  continued, 
usually  its  words  are,  and  an  omission  of 
the  words  implies  an  omission  of  the  pur- 
pose." Pirie  v.  Cliicago  Title,  etc.,  Co., 
(1901)  182  U.  S.  438,  21  S.  Ct.  906,  44 
U.  S.   (L.  ed.)    1171. 

Legislative  policy The  rule  that  legis- 
lative policy  clearly   deducible   from   the 


consistent  legislation  of  Congress  is  a 
legitimate  factor  in  determining  the  mean- 
ing of  subsequent  acts  open  to  construction 
has  been  exemplified  in  a  multitude  of 
federal  cases.  Article  Statutes  and  Statu- 
tory Construction,  ante,  p.  76.  Thus  it 
has  always  been  the  policy  of  Congress 
both  in  general  legislation  and  in  bank- 
ruptcy acts  to  recognize  and  give  effect 
to  the  state  exemption  laws,  and  an  in- 
tention to  violate  that  rule  in  the  pres- 
ent Bankruptcy  Act  should  be  made  to 
appear  by  clear  and  unmistakable  lan- 
guage. Holden  t?.  Stratton,  (1903)  191 
U  S  115,  24  S.  Ct.  45,  48  U.  S.  (L.  ed.) 
116;  Steele  v  Buel,  (1900)  104  Fed.  968, 
44  C.  C.  A.  287. 

Legislative  history  of  Act, —  In  a  case 
where  the  court  declined  to  give  vital  sig- 
nificance to  the  fact  that  certain  words  in 
a  bill  amending  the  Bankruptcy  Act  as 
the  bill  passed  the  House,  were  dropped 
in  the  Senate,  the  court  said:  **  It  is  only 
in  extremely  doubtful  matters  of  interpre- 
tation that  the  legislative  history  of  an 
act  of  Congress  becomes  important." 
Loeser  v.  Savings  Deposit  Bank,  etc ,  Co., 
(1906)  148  Fed.  975,  78  C.  C.  A.  597,  18 
L  R.  A.  (N.  S.)  1233.  And  see  in  gen- 
eral on  that  point  the  article  Statutes  and 
Statutory  Construction,  ante,  p.  64. 

The  opinions  of  individual  legislators  as 
to  the  object  And  effect  of  the  statute  are 
of  little  or  no  weight  on  the  question  of 
its  construction.  Carter  v.  Hobbs,  (1899) 
92  Fed.  595.  And  see  article  Statutes  and 
Statutory  Construction,  ante,  p.  62. 

Section  headings, — "  This  act  has  the 
somewhat  unusual  feature  of  inserting  at 
the  head  of  each  section  a  separate  title 
indicating  the  subject  matter.*'  Bardes  v. 
Hawarden  First  Nat.  Bank,  (1900)  178 
U.  S.  524,  20  S.  Ct.  1000,  44  U.  S.  (L.  ed.) 
1175. 

The  titles  given  by  Congress  to  the  va- 
rious sections  of  the  Act  are  frequently 
resorted  to  for  the  purpose  of  determining 
the  scope  of  the  provisions  and  their  re- 
lation  to  other  portions  of  the  Act.  Hol- 
den V.  Stratton,  ( 1905)  198  U.  S.  202,  25 
S.  Ct.  656,  49  U.  S.  (L.  ed.)  1018;  Shrop- 
shire V.  Bush,  (1907)  204  U.  S.  186,  27 
S.  Ct.  178,  61  U.  S.   (L.  ed.)   436. 

Provisos  and  exceptions. —  Many  pro- 
visos and  exceptions  appear  in  the  Bank- 
ruptcy Act.  The  usual  and  primary  office 
of  a  proviso  is  to  limit  generalities  and 
exclude  from  the  scope  of  the  statute  that 
which  would  otherwise  be  within  its  terms. 
Burlingham  v.  Crouse,  (1913)  228  U.  S. 
459,  33  S.  Ct.  564,  57  U.  S.  (L.  ed.)  920, 
46  L.  R.  A.   (N.  S.)   148. 

But  an  enactment  in  the  form  of  a  pro* 
viso  may  sometimes  mean  simply  addi- 
tional legislation.  Article  Statutes  and 
Statutory  Construction,  ante,  p.  155;  Bur- 
lingham V.  Crouse,  (1913)  228  U.  S.  459, 
33  S.  Ct.  564,  57  U.  S.  (L.  ed.)  920,  46 
L.  R.  A.   (N.  S.)    148. 
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A  proviso  intended  to  protect  existing 
rights  ought  not  to  be  given  an  interpre- 
tation which  would  destroy  any  part  of 
those  rights.  Thomas  v.  Woods,  (1909) 
173  FM.  586,  97  C.  C.  A.  635,  19  Ann. 
Cas.  1080,  26  L.  R.  A.  (N.  S.)   1180. 

It  is  a  maxim  of  interpretation  that  an 
exception  in  a  statute  amounts  to  an  affir- 
mation of  the  application  of  its  provisions 
to  all  other  cases  not  excepted.  See  article 
Statutes  and  Statutory  Construction^ 
ante,  p.  166.  So  where  general  words  in  a 
section  of  the  Bankruptcy  Act  are  followed 
by  specified  exceptions,  these  special  ex- 
ceptions exclude  all  other  exceptions. 
Crawford  i?.  Burke,  (1904)  195  U.  S. 
176,  26  S.  Ct.  9,  49  U.  S.  (L.  cd.)  147; 
Wood  V,  A.  Wilbert's  Sons  Shingle,  etc., 
Co.,  (1912)  226  U.  S.  384,  33  S.  Ct.  125, 
67  U.  S.  (L.  ed.)  264. 

Declarations  in  the  official  forms  pro- 
mulgated by  the  Supreme  Court  have  been 
referred  to  by  that  court  as  indicating 
the  construction  it  has  adopted  of  pro* 
visions  of  the  Act  for  which  the  forms  are 
made.  Zavelo  v.  Reeves,  (1913)  227  U.  S. 
625,  33  S.  Ct.  365,  57  U.  S.  (L.  ed.)  676, 
Ann.  Cas.  1914D  664. 

Amendments  of  the  Bankruptcy  Act 
which  are  embodied  in  one  enactment  are 
presumed  not  to  be  in  conflict  but  to  be 
harmonious  with  each  other,  and  a  con- 
struction will  be  adopted,  if  possible,  which 
reconciles  apparent  disagreements.  Wood 
V.  A.  Wilbiert's  Sons  Shingle,  etc.,  Co., 
(1912)  226  U.  S.  384,  33  S.  Ct.  126,  67 
U.  S.   (L.  ed.)    264. 

"  Whem  language  is  clear  and  unambigu- 


ous it  must  be  held  to  mean  what  it 
plainly  expresses  and  no  room  is  left  for 
construction."  Swarte  t?.  Siegel,  (C.  C.  A. 
1902)   117  Fed.  13. 

Deliberate  dictum  of  federal  Supreme 
Court. — Where  the  federal  Supreme  Court 
deliberately  expresses  its  preference  for  a 
particular  construction  of  a  provision, 
the  mere  fact  that  it  expressly  refrains 
from  deciding  the  point  will  not  prevent 
the  court  in  a  later  case  from  regarding 
the  dictum  as  an  authoritative  deliverance 
if  it  was  evidently  not  inconsiderately 
uttered  nor  inconsequent  to  the  considera- 
tions involved.  Hiscock  v.  Mortens,  (UM)7) 
205  U.  S.  202,  27  S.  Ct.  488,  61  U.  S. 
(L.  ed.)  771.  See  also  Brown  v.  United 
liutton  Co.,  (1906)  149  Fed.  48,  79  C.  C 
A.  70,  9  Ann.  Cas.  445,  8  L.  R.  A.  (N.  S.) 
961. 

Stare  decisis. —  "  Of  course  the  construc- 
tion of  the  Bankruptcy  Act  rests  with 
the  federal  courts,  and  at  last  with  the 
Supreme  Court  of  the  United  States.  If 
there  were  no  difference  of  opinion  among 
those  courts,  or  indeed  if  the  Supreme 
Court  had  finally  spoken  on  the  subject, 
we  should,  of  course,  be  guided  by  such 
utterance.  But  where  variant  views  are 
entertained,  it  is  the  duty  of  this  court 
to  decide  for  itself.  When  it  has  done  so 
once  upon  full  consideration,  at  least  the 
rule  of  stare  decisis  would  suggest  the 
duty  and  certainly  the  advisability  of  ad- 
hering to  the  rule  laid  down."  Stuart  v. 
Farmers'  Bank  of  Cuba  City,  (1908)  137 
Wis.  66,  76,  117  N.  W.  8^,  16  Ann.  Cas. 
821,  824. 


Chapter  OiyB. 
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Section  1.  Meaning  of  Words  and  Phrases. —  a  The  words  and  phrases 
used  in  this  act  and  in  proceeding's  pursuant  hereto  shall,  unless  the  same 
be  inconsistent  with  the  context,  be  construed  as  follows :  [  {1898)  30  Stat. 
L.  544.] 


"  It  will  be  noted  that  some  of  these 
definitions  in  section  1  read  '  shall  mean,' 
while  others  read  'shall  include.'  It  was 
not  intended  that  definitions  of  w^ords  used 
in  the  act  which  read  '  shall  include ' 
should  exclude  other  meanings  or  defini- 


tions of  the  word,  or  limit  the  ordinary 
and  well-understood  meanings.  It  was  in- 
tended, as  the  words  used  plainly  indicate, 
to  make  sure  that  they  would  be  held  to 
include  what  is  expressed."  In  re  Harper, 
(1910)   176  Fed.  412,  423. 


(1)  [Person  against  whom  petition  has  been  ffled.]  '' A  person  against 
whom  a  petition  has  been  filed  "  shall  include  a  person  who  has  filed  a 
voluntary  petition;     [{1898)  30  Stat.  L.  544.] 

(2)  [Adjudication.]  '*  adjudication  ''  shall  mean  the  date  of  the  entry 
of  a  decree  that  the  defendant,  in  a  bankruptcy  proceeding,  is  a  bankrupt, 
or  if  such  decree  is  appealed  from,  then  the  date  when  such  decree  is  finally 
confirmed;     [{1898)  30  Stat.  L.  544.] 
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(3)  [Appellate  courts.]  *' appellate  courts"  shall  include  the  circuit 
courts  of  appeals  of  the  United  States,  the  supreme  courts  of  the  Territories, 
and  the  Supreme  Court  of  the  United  States;     \{1898)  30  Stat.  L.  544.] 

(4)  [Bankrupt.]  **  bankrupt ''  shall  include  a  person  against  whom  an 
involuntary  petition  or  an  application  to  set  a  composition  aside  or  to 
revoke  a  discharge  has  been  filed,  or  who  has  filed  a  voluntary  petition,  or 
who  has  been  adjudged  a  bankrupt;     [{1898)  SO  Stat.  L.  544.] 

(5)  [Clerk.]  '*  clerk  "  shall  mean  the  clerk  of  a  court  of  bankruptcy; 
[(1898)  30  Stat.  L.  544.] 

(6)  [Corporations.]  **  corporations  ''  shall  mean  all  bodies  having  any 
of  the  powers  and  privileges  of  private  corporations  not  possessed  by  indi- 
viduals or  partnerships,  and  shall  include  limited  or  other  partnership 
associations  organized  under  laws  making  the  capital  subscribed  alone 
responsible  for  the  debts  of  the  association;     [(1898)  30  Stat.  L,  544.] 

(7)  [Court.]  **  court  "  shall  mean  the  court  of  bankruptcy  in  which 
the  proceedings  are  pending,  and  may  include  the  referee ;  [{1898)  30  Stat. 
L.  544.] 

(8)  [Courts  of  bankruptcy.]  **  courts  of  bankruptcy  ''  shall  include 
the  district  courts  of  the  United  States  and  of  the  Territories,  the  supreme 
court  of  the  District  of  Columbia,  and  the  United  States  court  of  the  Indian 
Territory,  and  of  Alaska;     [(1898)  30  Stat.  L.  544.] 

The  specific  designation  of  the  courts  of      with  jurisdiction  wiU  be  found  in  chapter 
bankruptcy  and   the   investment  of  them       II,  section  2. 


(9)  [Creditor.]  **  creditor  *'  shall  include  anyone  who  owns  a  demand 
or  claim  provable  in  bankruptcy,  and  may  include  his  duly  authorized 
agent,  attorney,  or  proxy;     [(1898)  30  Stat.  L.  544.] 


Creditor. —  When  no  restriction  is  de- 
clared by  tlie  context,  the  general  terms  of 
the  definition  of  **  creditor  "  as  here  given 
must  apply;  and  throughout  the  Act, 
whenever  the  word  is  used  in  a  narrow' 
sense,  apt  language  is  employed  to  indi- 
cate such  intention,  as  in  sections  56,  65, 
and  12.  In  re  Walker,  (1899)  96  Fed. 
550. 

Stockholders  as  such   are  not  "  credit- 

rj)oration   whose   stock   they 

Kureka  Anthracite  Coal  Co., 

1912)    197  Fed.  216. 

-  The    word    ''  attorney "    in 

includes  the  attorney-at-law. 


own.     In  re 
(W.  D.  Ark 
Attomey.- 
this  section 


although  he  has  no  power  to  vote,  except 
umm  additional  authority.  In  re  Henschel, 
,1901)    109  Fed.  861. 

An  acknowledgment  of  a  power  of  at- 
torney before  a  foreign  consul  is  sufficient 
proof  of  the  creditor's  claim  before  the 
referee,  General  Order  in  Bankruptcy  No. 
21,  par.  5,  providing  that  "the  execution 
of  any  letter  of  attorney  to  represent  a 
creditor  .  .  .  may  be  proved  or  ac- 
knowledged before  a  referee  or  a  United 
States  commissioner,  or  a  notary  public." 
not  contemplating  such  a  case,  apparently, 
but  not  invalidating  such  acknowledgment. 
In  re  Sugenheimer,  (1899)   91  Fed.  744. 


(10)  [Date  of  bankruptcy  —  time  of  bankruptcy  —  conunencement  of 
proceedings  —  bankruptcy.]  '*  date  of  bankruptcy/*  or  **  time  of  bank- 
ruptcy/' or  **  (joramencement  of  proeeedinprs/ '  or  '*  bankruptcy/'  with 
reference  to  time,  shall  mean  the  date  when  the  petition  was  filed ;  [  (1898) 
30  Stat.  L  544.] 

• 

(11)  [Debt.]  ''  debt  ''  shall  include  any  debt,  demand,  or  claim  prov- 
able in  bankruptcy ;    [  (1898)  30  Stat.  L.  544.] 


Strict  legal  meaning.— The  word  "  debt  ** 
in  th^  Bankrupt  Law  is  not  restricted  to 
its  strict   legal   meaning,  viz.,  "  a  sum  of 


monev  due  bv  certain  and  express  a^^iee^ 
ment.*"    In  re  Fife,   (1901)   109  Fed.  »80. 
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(12)  [Discharge.]  **  discharge  ''  shall  mean  the  release  of  a  bankrupt 
from  all  of  his  debts  which  are  provable  in  bankruptcy,  except  such  as  are 
excepted  by  this  act;    [{1898)  30  Stat.  L.  544.] 

(13)  [Document.]  **  document  *'  shall  include  any  book,  deed,  or  instru- 
ment in  writing ;    [  (1898)  30  Stat.  L.  544.] 

(14)  [Holiday.]  '*  holiday''  shall  include  Christmas,  the  Fourth  of 
July,  the  Twenty-second  of  February,  and  any  day  appointed  by  the  Presi- 
dent of  the  United  States  or  the  Congress  of  the  United  States  as  a  holiday 
or  as  a  day  of  public  fasting  or  thanksgiving;     [{1898)  30  Stat.  L.  544.] 

(15)  [When  person  deemed  insolvent.]  a  person  shall  be  deemed 
insolvent  within  the  provisions  of  this  act  whenever  the  aggregate  of  his 
property,  exclusive  of  any  property  which  he  may  have  conveyed,  trans- 
ferred, concealed,  or  removed,  or  permitted  to  be  concealed  or  removed, 
with  intent  to  defraud,  hinder,  or  delay  his  creditors,  shall  not,  at  a  fair 
valuation,  be  sufficient  in  amount  to  pay  his  debts;  [{1898)  30  Stat. 
L.  544.] 

Question  of  insolvency,  in  general. —  Ab 
to  partnership  insolvency,  see  the  annota- 
tion under  section  oa. 

This  definition  does  not  govern  in  deter- 
mining whether  a  voluntary  conveyance  is 
fraudulent,  so  that  the  property  may  be 
recovered  by  the  trustee  under  section  7()c; 
the  question  in  such  a  case  is  to  be  de- 
cided according  to  the  state  law.  Under- 
leak  V.  Scott,  (1912)  117  Minn.  136,  134 
N.  W.  731. 

The  definition  of  insolvency  provided 
by  section  la  (15)  must  be  strictly  ad- 
hered to  in  determining  whether  an  al- 
leged bankrupt  is  solvent  or  otherwise. 
In  re  Rome  Planing  Mill,  (N.  D.  X.  Y. 
1S99)  96  Fed.  812,  3  Am.  Bankr.  Rep.  123; 
In  re  Rome  Planing-Mill  Co.,  (N.  D.  X.  Y. 
1900)  99  Fed.  937,  3  Am.  Bankr.  Rep. 
766;  Duncan  r.  Landis,  (3d  Cir.  1901)  106 
Fed.  839,  45  C  C.  A.  666,  5  Am.  Bankr. 
Rep.  649;  In  re  Elmira  Steel  Co.,  (N.  D. 
X.  Y.  1901)  109  Fed.  456,  5  Am.  Bankr. 
Rep.  484;  In  re  Gilbert,  (D.  C.  Ore. 
1902)  112  Fed.  951,  8  Am.  Bankr.  Rep. 
101;  In  re  Douglas  Coal,  etc.,  Co.,  (E.  D. 
Tenn.  1904)  131  Fed.  769,  12  Am.  Bankr. 
Rep.  539;  In  re  Pettingill,  (D.  C.  Mass. 
1905)  135  Fed.  218;  In  re  Marine  Iron 
Works,  (E.  D.  X.  Y.  1908)  159  Fed. 
753,  20  Am.  Bankr.  Rep.  390;  Stern  r. 
Paper,  (D.  C.  X.  D.  1910)  183  Fed. 
228;  Des  Moines  Sav.  Bank  r.  Mor- 
gan Jewelry  Co.,  (1904)  123  Ta.  432,  99 
X.  VV.  121;  Hacknev  v.  Raymond  Bros. 
Clarke  Co.,  (1903)  68  Xeb.  624,  94  X.  \V. 
8-22,  99  X.  W.  675;  Xational  Bank,  etc., 
Co.  r.  Spencer,  (1900)  53  App.  Div.  547, 
65  X.  Y.  S.  1001;  Levor  v.  Seiter,  (1901) 
34  Misc.  382,  69  X.  Y.  S.  987,  reversed  on 
other  grounds  (1902)  69  App.  Div.  33,  74 
X.  Y.  S.  499;  Martin  r.  Bigelow,  ( U)01 ) 
36  Misc.  298,  73  X.  Y.  S.  443 ;  Wilkinson 
V.  Anderson-Taylor  Co.,  (1904)  28  Utah 
346,  79  Pac.  46. 

The  issue  as  to  solvency  or  insolvency  is 
to  be  determined  at  the  date  of  tlie  com 


mission  of  the  alleged  act  of  bankruptcy. 
In  re  Rome  Planing-Mill  Co.,  (X.  D.  X.  Y. 
1900)  99  Fed.  937,  3  Am.  Bankr.  Rep. 
766. 

Post-dated  check  and  renewal. — ^The  fact 
that  a  merchant,  seven  months  before 
filing  his  bankruptcy  petition,  sent  a  cred- 
itor a  post-dated  check  and  a  note,  which 
he  afterward  renewed  and  paid  a  little 
less  than  four  months  before  the  filing  of 
the  petition,  for  the  balance,  does  not 
prove  insolvency  within  section  \a  (15) 
of  the  Act.  In  re  Chappell,  (1901)  113 
Fed.  545. 

To  say  that  a  man  is  in  failing  circum- 
stances  or  unable  to  pay  all  his  debts  in 
full  is  a  different  thing  from  saying  that 
iiis  property  taken  at  a  fair  valuation  is 
not  sufficient  in  amqunt  to  pay  his  debts, 
as  a  man's  property  at  a  fair  valuation, 
which  means  the  market  value,  may  be 
sufficient  to  pay  his  debts,  but  he  may  not 
be  able  to  realize  at  once  the  amount  of 
the  valuation.  Martin  r.  Bigelow  (Supm. 
Ct.  Spec.  T.  1901)  36  Misc.  298,  73  X.  Y. 
S.  443. 

A  letter  of  the  debtor  stating  his  inabil- 
ity to  pay  his  debts  and  calling  a  meeting 
of  his  creditors  for  the  purpose  of  inducing 
them  to  take  thirty  cents  on  a  dollar  in 
unsecured  notes  is  sufficient  prima  facie 
evidence  of  insolvency.  In  re  Lange, 
(1899)    97  Fed.  197. 

Permitting  judgment  and  its  satisfac- 
tion is  not  proof  that  the  debtor  had  no 
other  property  sufficient  to  pay  his  other 
debts,  and  that  he  was  therefore  insolvent. 
Levor  r.  Seiter,  (Supm.  Ct.  Spec  T.  1901) 
34  Misc.  382,  69  X.  Y.  S.  987. 

There  is  a  presumption  that  a  debtor 
knows  his  financial  condition  as  to  sol- 
vency, but  this  is  a  disputable  presum])- 
tion.     In  re  Gilbert,   (1902)    112  Fed.  951. 

Corporation  unable  to  pay  debts — cri- 
dencc. —  Tpon  the  question  of  the  insol- 
vency   of    a    corporation,    evidence    of    its 
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inability  to  pay  its  debts,  of  the  suspen- 
sion^  of  its  business,  and  of  negotiations 
looking  to  the  granting  by  the  creditors  of 
permission  to  tjie  corporation  to  carry  on 
future  operations,  is  material  and  compe- 
tent, and,  in  the  absence  of  otlier  evidence, 
is  conclusive  of  insolvency;  and  evidence 
of  insolvency  at  the  admitted  time  justi- 
fies the  inference  of  insolvency  for  a  prior 
period.  In  re  Elmira  Steel  Co.,  (1901) 
109  Fed.  456 

On  the  general  queation  of  inaolvenci/j 
see  also  In  re  Bloch,  (  C.  C.  A.  1901)  109 
Fed.  790,  where  it  was  held  that  evidence 
was  improperly  rejected  at  the  trial ;  Hew- 
itt V.  Boston  Straw  Board  Co.,  (1913) 
214  Mass.  260,  101  N.  E.  424;  Gill  r. 
Eli-Norris  Safe  Co.,  (1913)  170  Mo.  App. 
478,  156  S.  W.  811,  and  In  re  Rome  Plan- 
ing-Mill  Co.,  (1900)  99  Fed.  937,  where, 
upon  the  proof,  insolvency  was  established; 
and  In  re  Gilbert,  (1902)  112  Fed.  961, 
where  it  was  not. 

Fair  valuation. —  Insolvency,  under  the 
definition  contained  in  this  section,  turns 
on  what  is  a  fair  valuation  of  the  prop- 
erty. In  re  Gilbert,  (D.  C.  Ore.  1902)  112 
Fed.  951. 

It  is  impossible  to  say  that  a  party  is 
insolvent  so  long  as  the  evidence  leaves 
the  fair  value  of  his  property  an  unan- 
swered speculative  question.  Jump  v.  Ber- 
nier,  (1915)  221  Mass.  241,  108  N.  E. 
1027. 

Time  of  valuation. — The  property  should 
be  taken  at  a  fair  valuation  in  determin- 
ing the  question  of  solvency,  not  at  the 
amount  it  afterward  brings  when  sold  at 
auction  by  a  trustee  in  bankruptcy.  Rut- 
land Coimty  Nat.  Bank  v.  Graves,  (D.  C. 
Vt.  1907)  166  Fed.  168,  19  Am.  Bankr. 
Rep.  446. 

** Fa4r  valuation"  means  a  value  that 
can  be  made  promptly  effective  by  the 
owner  of  property  to  pay  his  debts.  Such 
a  value  excludes,  on  the  one  hand,  the 
sacrifice  price  that  would  result  from  an 
execution  or  foreclosure  sale;  and,  on  the 
other  hand,  the  retail  price  that  could  be 
realized  in  the  slow  process  of  trade. 
Stern  r.  Paper,  (D.  C.  N.  D.  1910)  183 
Fed.  228. 

"Fair  valuation"  has  been  held  to  be 
the  present  market  value,  and  not  the 
amount  which  might  be  realized  from  a 
forced  sale  of  the  property.  Ziegler  v. 
Thayer,  (1912)  34  R.  I.  288,  83  Atl.  266. 
It  means  the  value  which  the  debtor  might 
realize  thereon  if  permitted  to  continue  in 
business.  But  in  considering  the  actual 
value  of  commercial  paper,  accounts,  etc., 
the  actual  value,  not  the  face  of  the  .ic- 
counts,  must  be  taken  as  the  true  value. 
Arnold  v.  Knapp,  (W.  Va.  1915)  84  S.  E. 
895. 

"  Fair  valuation  "  means  such  a  price  as 
a  capable  and  diligent  business  man  could 
presently  obtain  for  the  proporty  afte* 
conferring  with  those  accustonuHl  to  buy 
such  property.    Such  a  value  will  dopt'iul 


upon  many  circumstances,  such  as  the  age 
and  condition  of  the  stock,  the  sieason  of 
the  year,  and  the  state  of  trade.  Stern  v. 
Paper,    (D.  C  N.  D.  1910)    183  Fed.  228. 

"  The  valuation  for  the  test  of  solvency 
or  insolvency  under  the  issue  made  must 
relate  to  the  conditions  affecting  the  hotel 
as  a  going  concern  when  the  mortgage  was 
given,  and  not  at  its  value  as  d^id  prop- 
erty after  baiikruptcy  intervened."  in  re 
Klein,  (C.  C.  A.  6th  Cir.  1912)  197  Fed. 
241. 

In  Empire  State  Trust  Co.  r.  William 
F.  Fisher  Co.,  (1904)  67  N.  J.  Eq.  88,  57 
Atl.  502,  the  following  rule  is  given: 
"  The  authorities  seem  te  hold  the  reason- 
able rule  that  the  assets  of  the  debtor 
must  ...  be  valued  as  those  of  a 
going  concern,  if  that  be  the  actual  con- 
dition, and  that  subsequent  actual  insol- 
vency is  not  the  true  and  only  test." 

The  teat  of  a  "  fair  valuation  "  of  prop- 
erty is  its  market  value  at  the  time  legal 
proceedings  were  taken,  where  that  can  be 
fairly  established,  and  not  its  value  as  it 
may  have  been  affected  by  such  proceed- 
ings. In  re  Hines,  (D.  C.  Ore.  1906)  144 
Fed.  142,  16  Am.  Bankr.  Rep.  295. 

The  fair  "  market  value  "  of  a  corpora- 
tion's assets,  for  the  purpose  of  determin- 
ing its  solvency  when  it  commits  an.  al- 
leged act  of  bankruptcy,  is  the  valub 
which  the  corporation  might .  have  real- 
ized on  them  for  itself.  In  re  Marine 
Iron  Works,  (E.  D.  N.  Y.  1908)  159  Fed. 
753,  20  Am.  Bankr.  Rep.  390. 

Charge  to  jury  cw  to  fa^r  voluatum, — 
The  definition  of  insolvency  in  this  section 
must  be  strictly  adhered  to,  and  a  charge 
by  the  court  to  a  jury  that  solvency  means 
ability  to  realize  sufficient  to  pay  the  lia- 
bilities, and  that  "  a  fair  valuation "  is 
what  can  be  at  once  realized  for  the  prop- 
erty, the  debtor's  situation  and  the  num- 
ber and  amount  of  the  obligations,  with 
the  time  each  becomes  due,  being  consid- 
ered, is  "misleading,  and  calculated  to 
place  the  debtor  in  a  harder  sitimtion 
than  was  intended  by  the  statute."  Dun- 
can V.  Landis,  (C.  C.  A.  1901)  106  Fed. 
839. 

Assets,  in  general  —  Exempt  property 
included. —  In  determining  the  issue  as  to 
the  solvency  or  insolvency  of  an  alleged 
bankrupt,  all  of  the  property  which  he 
owns  is  to  be  reckoned  in  computing  the 
amount  of  his  assets,  except  such  as  he 
may  have  transferred  or  concealed  in  fraud 
of  creditors,  but  not  excluding  property 
which  is  exempt  from  execution  by  the 
laws  of  the  state.  Plymouth  Cordage  Co. 
r.  Smith,  (1907)  18  Okla.  249,  90  Pao 
418,  11  Ann.  Cas.  445  and  note;  In  re  Bau- 
mann,  (W.  D.  Tenn.  1899)  96  Fed.  946,  3 
Am.  Bankr.  Rep.  196;  In  re  Hines,  (D.  C. 
Ore.  1906)  144  Fed.  142,  16  Am.  Bankr. 
Hep.  205;  In  re  Crenshaw,  (S.  D.  Ala. 
1007)  156  Fed.  638,  19  Am.  Bankr.  Rep. 
?i(yi\  Louisiana  Nat.  Life  Assur.  Society 
r.  Sogen.  (E.  D.  La.  1912)   196  Fed.  903. 
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Preferences  considered. —  Where  the  al- 
leged act  of  bankruptcy  conBists  in  grant- 
ing or  permitting  a  preference  to  a  creditor, 
the  property  thus  transferred  is  to  be 
considered  in  determining  the  question  of 
solvency  at  that  time.  In  re  Doscher, 
(E.  D.  N.  Y.  1902)  120  Fed.  408,  9  Am. 
Bankr.  Rep.  647;  In  re  Hines,  (D.  C.  Ore. 

1906)  144  Fed.  142,  16  Am.  Bankr.  Rep. 
295;   Acme  Jood  Co.  v.  Meier,    (6th  Cir. 

1907)  153  Fed.  77,  82  C.  C.  A.  208,  18 
Am.  Bankr.  Rep.  550. 

Fraudulent  transfers  excluded. —  Prop* 
erty  transferred  in  fraud  of  creditors  is 
not  to  be  considered  in  determining  the 
solvency  of  an  alleged  bankrupt.  In  re 
Shoesmith,  (7th  Cir.  1905)  135  Fed.  684, 
68  C.  C.  A.  322,  13  Am.  Bankr.  Rep.  645; 
Acme  Food  Co.  v.  Meier,  (6th  Cir.  1907) 
153  Fed.  74,  82  C.  C.  A.  208,  18  Am. 
Bankr.  Rep.  550;  In  re  Crenshaw,  (S.  D. 
Ala.  1907)  156  Fed.  63«,  19  Am.  Bankr. 
Rep.  502. 

Contingent  assets. — Assets  must  have  a 
present  value,  and  be  salable,  in  order  to 
be  considered  in  determining  the  question 
of  the  solvency  of  an  alleged  bankrupt; 
contingent  assets  are  not  within  the  mean- 
ing of  the  Bankruptcy  Act.  In  re  Rome 
Planing-Mill  Co.,  (X.  D.  N.  Y.  1900)  99 
Fed.  937,  3  Am.  Bankr.  Rep.  766;  In  re 
Bloch,  (2d  Cir.  1901)  109  Fed.  790,  48 
C.  C.  A.  650,  6  Am.  Bankr.  Rep.  300; 
In  re  Marine  Iron  Works,    (E.  D.  N.  Y. 

1908)  159  Fed.  753,  20  Am.  Bankr.  Rep. 
390. 

Prospective  profits  upon  goods  ordered, 
but  not  paid  for  and  not  delivered,  which 
might  arise  from  orders  to  be  filled  in  the 
future  if  not  canceled,  and  if  paid  for,  are 
not  property,  and  cannot  be  considered  as 
a  part  of  the  alleged  bankrupt's  assets. 
In  re  Bloch,  (2d  Cir.  1901)  109  Fed.  700, 
48  C.  C.  A.  650,  6  Am.  Bankr.  Rep.  300. 

The  liability  of  stockholders  of  a  corpo- 
ration for  stock  claimed  to  have  been 
issued  without  payment y  which  claim  is 
disputed,  cannot  be  taken  into  account  as 
an  asset  in  determining  the  question  of 
the  corporation's  solvency  in  bankruptcy 
proceedings  against  it.  Wilkes  Barre  First 
Nat.  Bank  v.  Wyoming  Valley  Ice  Co., 
(M.  D.  Pa.  1905)'  136  Fed.  466,  14  Am. 
Bankr.  Rep.  448. 

Accounts  receivable. — In  determining  the 
solvency  or  insolvency  of  a  person,  his  ac- 
count6  receivable  are  to  be  taken  at  their 
actual  value  and  not  at  their  nominal 
value.  While  it  might  be  that  something 
could  be  realized  out  of  them  in  the  future, 
that  does  not  satisfy  the  law.  It  is  their 
value  at  the  time  of  the  bankruptcy  that 
is  to  be  taken  into  consideration.  In  re 
Coddington,  (M.  D.  Pa.  1902)  118  Fed. 
«81,  9  Am.  Bankr.  Rep.  243. 

Unpaid  stock  subscriptions  are  "  assets  " 
of  a  corporation  on  the  question  of  its 
insolvency.  In  re  Commonwealth  Lumber 
Co.,   (W.  D.  Wash.  1915)  223  Fed.  667. 

X  JT.  S.  A.—  33 


Open  accounts  against  execution-proof 
parties. —  "  It  appears  that  the  defendant 
is  a  peddler  of  jewelry,  and  that  he  sells 
same  on  the  instalment  plan,  usually  to 
people  who  have  no  assets  except  their 
salaries.  It  is  a  reasonable  inference  from 
the  testimony  taken  that  a  great  majority 
of  these  parties  are  execution  proof, 
though  they  are  doubtless  honest,  and  may 
eventually  pay  their  debts  in  full.  There- 
fore these  open  accounts  should  not  be 
considered  in  estimating  the  defendant's 
resources.  In  considering  assets  in  rela- 
tion to  liabilities,  to  determine  solvency 
vel  non,  the  assets  ought  to  be  such  as  a 
creditor  of  the  alleged  bankrupt  could 
realize  on  if  he  obtained  a  judgment 
against  him  in  the  ordinary  course  of 
judicial  procedure."  On  an  application  for 
a  new  trial  the  court  said :  "  In  my  for- 
mer remarks  I  inadvertently  stated  too 
broadly  the  rule  in  regard  to  what  assets 
should  be  considered  in  determining  sol- 
vency vel  non,  as  under  it  as  stated  exempt 
property  would  be  excluded  from  consid- 
eration, which  is  clearly  not  the  intention 
of  the  law.  But  in  determining  solvency 
the  property  relied  upon  should  imdoubt- 
edly  be  such  as  would  be  available  to  the 
bankrupt  himself  with  which  to  meet  his 
liabilities  within  a  reasonable  time." 
Louisiana  Nat.  Life  Assur.  Society  r 
Segen,   (E.  D.  La.  1912)    196  Fed.  903. 

Other  matters  considered  in  determining 
solvency. —  Outstanding  bondSy  though  is- 
sued irregularly,  should  not  be  excluded 
from  consideration  in  determining  the 
question  of  a  corporation's  insolvency  in 
bankruptcy  proceedings  against  it.  Wilkes 
Barre  First  Nat.  Bank  v.  Wyoming  Valley 
Ice  Co.,  (M.  D.  Pa.  1905)  136  Fed.  466, 
14  Am.  Bankr.  Rep.  448. 

Interest  of  mortgagor  in  mortgaged 
property. — The  interest  of  an  alleged  bank- 
rupt in  premises  that  he  has  mortgaged 
should  be  considered  in  determining 
whether  he  is  solvent  or  insolvent  within 
the  meaning  of  the  Bankruptcy  Act.  Lan- 
sing Boiler,  etc.,  Works  r.  Ryerson,  (6th 
Cir.  1904)  128  Fed.  701,  63  C.  C  A.  263, 
11  Am.  Bankr.  Rep.  558;  Acme  Food  Co. 
V.  Meier,  (6th  Cir.  1907)  153  Fed.  74.  82 
C.  C.  A.  208,  18  Am.  Bankr.  Rep.  550. 

Debt  guaranteed  by  bankrupt. —  In  a 
suit  by  a  bankrupt's  trustee  to  avoid  a 
preference,  it  was  held  that  a  debt  of  a 
third  person  who  was  insolvent,  and  which 
tiie  bankrupt  had  guaranteed,  was  properly 
considered  as  a  debt  of  the  bankrupt  in 
determining  his  solvency  at  the  time  the 
alleged  preference  was  given ;  and  this 
though  the  guaranty  was  oral  and  within 
the  statute  of  frauds,  as  that  statute  re- 
lates merely  to  the  evidence  required  to 
prove  the  undertaking,  and  not  to  its 
validity.  Huttig  Mfg.  Co.  v.  Edwards, 
(8th  C*ir.  1908)  160  Fed.  619,  87  C.  C  A. 
521,  20  Am.  Bankr.  Rep.  349. 
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Suspension  of  Ittsiness. — ^Upon  the  ques- 
tion of  the  insolvency  of  a  corporation  at 
the  time  of  the  commission  of  an  alleged 
act  of  bankruptcy,  evidence  of  its  suspen- 
sion of  business,  and  its  inability  to  pay 
its  debts,  at  a  time  within  a  few  weeks 
or  months  thereafter  is  competent,  and, 
in  the  absence  of  other  evidence,  is  suffi- 
cient to  warrant  a  finding  of  such  insol- 
vency. In  re  Elmira  Steel  Co.,  (N.  D. 
N.  Y.  1901)  109  Fed.  456,  5  Am.  Bankr. 
Hep.  484. 

The  verified  schedules  of  a  bankrupt  are 
competent  evidence  on  the  question  of  his 
insolvency,  not  only  when  the  petition  was 
filed,  but  also  when  a  conveyance  claimed 
to  have  been  preferential  was  made,  if 
within  a  reasonable  time  prior  thereto.  In 
re  Mandel,  (S.  D.  N.  Y.  1903)  127  Fed. 
863,  10  Am.  Bankr.  Rep.  774,  affirmed 
(2d  Cir.  1905)  135  Fed.  1021,  68  C  C.  A. 
546. 

Inference  of  insolvency. —  No  inference 
arises  from  an  adjudication  in  bankruptcy 
that  the  bankrupt  was  insolvent  within 
the  meaning  of  the  act  four  months  before 
he  was  adjudicated  such.    In  re  Chappell, 


(E.  D.  Va.   1901)    118   Fed.  545,  7   Am. 
Bankr.  Rep.  608. 

The  fact  that  a  man  is  pressed  and  can- 
not meet  his  debts  as  they  fall  due  is  no 
evidence  that  he  is  insolvent  within  the 
meaning  of  the  Bankrupt  Act.  '  In  rt> 
Chappell,  (E.  D.  Va.  1901)  113  Fed.  545, 
7  Am.  Bankr.  Rep.  608. 

Proof  that  a  man  was  insolvent  on  a 
certain  day  does  not  justify  an  inference 
that  he  was  insolvent  on  a  dav  some  time 
prior  thereto.  Many  contingencies,  such 
as  unwise  investments,  losing  contracts, 
misfortune,  or  accident,  might  happen  to 
reduce  a  person  from  a  state  of  solvency 
to  one  of  insolvency  within  a  short  space 
of  time.  Kimball  v.  Dresser,  (1904)  98 
Me.  519,  57  Atl.  787;  Halbert  v.  Pranke, 
(1904)  11  Am.  Bankr.  Rep.  620,  91  Minn. 
204,  97  N.  W.  976. 

In  In  re  Lange,  (S.  D.  N.  Y.  1899)  97 
Fed.  197,  3  Am.  Bankr.  Rep.  231,  it  was 
held,  where  the  bankrupt  sent  a  letter 
to  his  creditors  stating  his  inability  to 
pay  his  debts  and  calling  a  meeting  for 
the  purpose  of  inducing  them  to  take  in 
settlement  a  small  percentage  in  unsecured 
notes,  that  he  was  insolvent. 


(16)   [Judge.]    **  judge  "  shall  mean  a  judge  of  a  court  of  bankruptcy, 
not  including  the  referee;     [{1898)  30  Stat.  L.  544,] 


Allowance  of  a  claim  by  a  referee,  while 
binding  and  conclusive  against  the  estate 
in  bankruptcy,  unless  reversed  on  appeal, 
is  not  a  personal  judgment  binding  on  the 
bankrupt,  even  though  it  is  true  that 
referees  in  bankruptcy  "  take  the  same 
oath  of  ofSce  as  judges  of  the  United 
States  courts,"  are  referred  to  '*  as  an  arm 
of  the  Bankruptcy  Court,  invested  with 


certain  judicial  powers,"  and  as  "  a  court 
of  very  great  importance  in  the  adminis- 
tration of  bankrupt  assets  and  the  deter- 
mination of  conflicting  rights  arising 
thereunder,"  and  in  their  hearings  within 
the  scope  of  their  powers  are  clothed  with 
the  authority  of  judges.  Maryman  v, 
Dreyfus,  (1915)  117  Ark.  17,  174  S.  W. 
549. 


(17)  [Oath.]  ''  oath  '*  shall  include  affirmation;  [{1898)  30  Stat,  L. 
544,] 

(18)  [Officer.]  **  officer  ''  shall  include  clerk,  marshal,  receiver,  referee, 
and  trustee,  and  the  imposing  of  a  duty  upon  or  the  forbidding  of  an  act 
by  any  officer  shall  include  his  successor  and  any  person  authorized  by  law 
to  perform  the  duties  of  such  officer ;     [  {1898)  30  Stat.  L.  544.] 

(19)  [Persons.]  **  persons  *'  shall  include  corporations,  except  where 
otherwise  specified,  and  officers,  partnerships,  and  women,  and  when  used 
with  reference  to  the  commission  of  acts  which  are  herein  forbidden  shall 
include  persons  who  are  participants  in  the  forbidden  acts,  and  the  agents, 
officers,  and  members  of  the  board  of  directors  or  trustees,  or  other  similar 
controlling  bodies  of  corporations;  [{1898)  30  Stat.  L.  545.] 

(20)  [Petition,]  **  petition"  shall  mean  a  paper  filed  in  a  court  of 
bankruptcy  or  with  a  clerk  or  deputy  clerk  by  a  debtor  praying  for  the 
benefits  of  this  Act,  or  by  creditors  alleging  the  commission  of  an  act  of 
bankruptcy  by  a  debtor  therein  named;     [{1898)  30  Stat.  L.  545.] 

(21)  [Referee.]  **  referee  "  shall  mean  the  referee  who  has  jurisdiction 
of  the  case  or  to  whom  the  case  has  been  referred,  or  anyone  acting  in  his 
stead;     [{1898)  30  Stat,  L.  545,] 
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(22)  [Oonceal.]  ''  conceal  "  shall  include  secrete,  falsify,  and  mutilate; 
[(1898)  30  Stat.  L.  545.] 

A  broad  meaning  is  giyen  to  the  word  ''conceal"  by  thlB  definition.    In  re  Doyle, 
(W.  D.  N.  Y.  1912)  199  Fed.  247. 

(23)  [Secured  creditor.]  '*  secured  creditor  '*  shall  include  a  creditor 
who  has  security  for  his  debt  upon  the  property  of  the  bankrupt  of  a  nature 
to  be  assignable  under  this  Act,  or  who  owns  such  a  debt  for  which  some 
indorser,  surety,  or  other  persons  secondarily  liable  for  the  bankrupt  has 
such  security  upon  the  bankrupt's  assets;     [(1898)  30  Stat.  L.  545.] 


The  words  "secured  creditor''  are  lim- 
ited to  security  out  of  or  against  the 
estate.  In  re  Thompson,  (£.  D.  N.  Y. 
1913)   208  Fed.  207. 

There  is  some  conflict  of  opinion  as  to 


whether  one  who  holds  security  upon  the 
exempt  property  of  the  bankrupt  is  a  "  se- 
cured creditor."  In  re  Cale,  (C.  C.  A. 
8th  Cir.  1911)   191  Fed.  31. 


(24)  [States.]  '*  States  ''  shall  include  the  Territories,  the  Indian  Ter- 
ritory,  Alaska,  and  the  District  of  Columbia;     [{1898)  30  Stat.  L.  545.] 

(25)  [Transfer.]  **  transfer*'  shall  include  the  sale  and  every  other 
and  different  mode  of  disposing  of  or  parting  with  property,  or  the  posses- 
sion of  property,  absolutely  or  conditionally,  as  a  payment,  pledge,  mort- 
gage, gift,  or  security ;     [  (1898)  30  Stat.  L.  545.] 


As  to  a  "transfer"  constituting  a 
preference,  see  tti/ra,  sections  60a  and 
606  and  notes  thereto. 

"The  word  'transfer*  is  given  by  the 
present  law  a  much  broader  meaning  than 
it  had  under  its  predecessor."  In  re 
Tniitt,  (D.  C.  Md.  1913)  203  Fed.  550. 

"All  technicality  and  narrowness  of 
meaning  is  precluded.  The  word  is  used 
in  its  most  comprehensive  sense,  and  is 
intended  to  include  every  means  and  man- 
ner by  which  property  can  pass  from  the 
ownership  and  possession  of  another,  and 
by  which  the  result  forbidden  by  the  stat- 
ute may  be  accomplished."  In  re  Muir, 
(M.  D.  Pa.  1914)  212  Fed.  495. 

Confession  of  judgment  as  "transfer/' 
—  A  transfer  within  the  meaning  of  this 
section  occurs  when  a  party  transfers  his 
property  to  another  by  voluntarily  con- 
fessing judgment  to  that  other  and  allow- 
ing him  to  issue  execution,  having  a  levy 
made  on  such  property  and  a  sale  made 
at  which  the  other  becomes  the  purchaser 
of  such  property.  Grant  v.  National  Bank 
of  Auburn,  (N.  D.  N.  Y.  1912)  197  Fed. 
581. 

Transfer  by  way  of  "security." — A 
creditor  who  obtains  a  judgment  which 
becomes  a  lien  upon  the  debtor's  property 
thereby  obtains  security.  And  a  debtor 
who  aids  his  creditor  to  obtain  a  judgment 
which  has  such  effect  transfers  property 
to  him  by  way  of  security  within  the 
meaning  of  the  Act.  In  re  Truitt,  (D.  C. 
Md.  1913)   203  Fed.  550. 

(26)   [Trustee.]    **  trustee  "  shall  include  all  of  the  trustees  of  an  estate  ; 
[(1898)  30  Stat.  L.  545.] 


A  payment  of  money  on  account  in  the 
ordinary  course  of  business  is  a  **  trans- 
fer "  within  the  meaning  of  the  definition 
here  given.  In  re  Fixen,  (C.  C.  A.  1900) 
102  Fed.  296.  And  in  Boyd  v.  Lemon,  etc., 
Co.,  (C.  C.  A.  1902)  114  Fed.  G47,  it  was 
held  that  the  word  "  property "  as  here 
used  includes  money.  Citing  Pirie  v,  Chi- 
cago Title,  etc.,  Co.,  (1901)  182  U.  S.  438, 
21  S.  Ct.  906,  45  U.  S.  (L.  ed.)   1171. 

Payment  of  money  in  due  course  of 
business. — "  This  section  defines  *  transfer ' 
to  include  a  transfer  of  property  as  a 
payment,  but  does  not  seem  to  warrant 
the  construction  in  Worden  v.  Columbia 
Electric  Co.,  (1899)  96  Fed.  803,  that 
payment  of  money  in  due  course  of  busi- 
ness is  included."  In  re  Ratliff,  (1901) 
107  Fed.  80. 

The  creation  of  a  receivership  by  a  court 
of  equity  does  not  come  within  the  defini- 
tion of  a  "  transfer  "  in  this  section.  In 
re  Baker-Ricketson  Co.,  (1899)  97  Fed. 
489. 

Deposit  in  bank. —  The  delivery  to  a 
bank  of  coin,  bills,  checks,  etc.,  to  be 
passed  to  the  credit  of  a  depositor  and  to 
be  subject  to  his  draft,  is  a  "transfer" 
of  his  property.  In  re  Stege,  (C  C.  A. 
1902)  116  Fed.  342.  See  also  Pirie  v. 
Chicago  Title,  etc.,  Co.,  ( 1901 )  182  U.  S. 
438,  21  S.  Ct.  906,  46  U.  S.  (L.  ed.)  1171, 
where  the  court  said  that  "  the  word 
["  transfer  "]  is  used  in  its  most  compre- 
hensive sense." 
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(27)  [Wage-earner.]  *' wage-earner  "  shall  mean  an  individual  who 
works  for  wages,  salary,  or  hire,  at  a  rate  of  compensation  not  exceeding 
one  thousand  five  hundred  dollars  per  year;    [{1898)  30  Stat.  L.  545.] 

(28)  [Words  importing  masculine  gender.]  words  importing  the  mas- 
culine gender  may  be  applied  to  and  include  corporations,  partnerships, 
and  women ;    [  (1898)  30  Stat.  L.  545.] 

(29)  [Words  importing  plural  number.]  words  importing  the  plural 
number  may  be  applied  to  and  mean  only  a  single  person  or  thing :  [  {1898) 
30  Stat,  L.  545.] 

(30)  [Words  importing  singular  number.]  words  importing  the  singu- 
lar number  may  be  applied  to  and  mean  several  persons  or  things.  [{1898) 
30  Stat.  L.  545.] 

ClIAPTEB  IL 


CEEATIOH"  OF  COUBTS  OF  BANKRUPTCY  AND  THEIE  JUBISDIOTIOW.  . 

Sec.  2.  [Federal  and  Territorial  Courts.]  That  the  courts  of  bank- 
ruptcy as  hereinbefore  defined,  viz,  the  district  courts  of  the  United  States 
in  the  several  States,  the  supreme  court  of  the  District  of  Columbia,  tho 
district  courts  of  the  several  Territories,  and  the  United  States  courts  in  th( 
Indian  Territory  and  the  District  of  Alaska,  are  hereby  made  courts  oi 
bankruptcy,  and  are  hereby  invested,  within  their  respective  territoria' 
limits  as  now  established,  or  as  they  may  be  hereafter  changed,  with  such 
jurisdiction  at  law  and  in  equity  as  will  enable  them  to  exercise  original 
jurisdiction  in  bankruptcy  proceedings,  in  vacation  in  chambers  and  during 
their  respective  terms,  as  they  are  now  or  may  be  hereafter  held,  to 
[{1898)  30  Stat.  L.  545.] 

See  also  the  concluding  paragraph  of  this  section  following  clau»e  (20). 


Ancillary  jurisdiction. —  See  infra,  sec- 
tion 2  (20)  and  annotation  thereunder. 

Right  to  exercise  original  jurisdiction. 
—  The  Bankruptcy  Act  confers  on  the  Dis- 
trict Courts,  as  courts  of  bankruptcy,  such 
jurisdiction,  at  law  and  ui  equity,  as 
enables  them  to  exercise  original  jurisdic- 
tion in  bankruptcy  proceedings.  Brumby 
t\  Jones,  (oth  Cir.  1905)  141  Fed.  318, 
72  C.  C.  A.  466,  16  Am.  Bankr.  Rep.  578; 
Horner-Gaylord  C!o.  v.  Miller,.  (N.  D. 
\V.  Va.  1906)  147  Fed.  295,  17  Am.  Bankr. 
Rep.  257;  Pelton  v.  Sheridan,  (1914)  74 
Ore.  176,  144  Pac.  410. 

A  distinct  purpose  of  the  Bankruptcy 
Act  is  to  subject  the  administration  of 
the  estates  of  bankrupts  to  the  control 
of  tribunals  clothed  with  authority  and 
charged  with  the  duty  of  proceeding  to 
final  settlement  and  distribution  in  a  sum- 
mary way,  as  are  the  courts  of  bank- 
ruptcy. Creditors  are  entitled  to  have 
this  authority  exercised,  and  justly  may 
complain  when  an  important  part  of  the 
administration  is  sought  to  be  efTected 
through  the  slower  and  less  appropriate 


processes  of  a  plenary  suit  in  equity  in 
another  court,  involving  collateral  and  ex- 
traneous matters  with  which  they  have 
no  concern.  United  States  Fidelity,  etc., 
Co.  V.  Bray,  (1912)  226  U.  S.  206,  32  S.Ct. 
620,  66  U.S.  (L.  ed.)  1065. 

Not  courts  of  limited  jurisdiction. — 
"  It  is  true  the  District  Court  as  a  court 
of  bankruptcy  is  one  of  limited  jurisdic- 
tion —  that  is,  limited  in  respect  of  the 
subjects  over  which  it  may  exercise  juris- 
diction —  but  it  is  unlimited  in  respect  of 
its  power  over  proceedings  in  bankruptcy, 
specifically  made  subject  to  its  jurisdiction 
by  section  2  of  the  Act.  When  judgments 
are  rendered  by  that  court  upon  questions 
arising  in  such  proceedings,  they  possess 
all  the  incidents  and  qualities  of  formality 
and  conclusiveness  appertaining  to  judg- 
ments of  courts  of  general  jurisdiction.'* 
Edelstein  v.  U.  S.,  (1906)  149  Fed.  636, 
79  C.  C.  A.  328,  9  L.  R.  A.  (N.  S.)  236. 
To  the  same  point  see  In  re  Marion  Con- 
tract, etc.,  Co.,  (\V.  D.  Ky.  1909)  166  Fed. 
618,  22  Am.  Bankr.  Rep.  81. 

The    jurisdiction    of    the    court    which 
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makes  an  adjudication  extends  to  all 
property  of  the  bankrupt  situated  any- 
where in  the  United  States,  and  it  may 
make  such  orders  with  respect  thereto  as 
are  necessary  for  the  preservation,  collec- 
tion, and  administration  of  such  property. 
In  re  Dempster,  (8th  Cir.  1909)  172  Fed. 
353,  97  C.  C.  A.  61,  22  Am.  Bankr.  Rep. 
761;  Staunton  v.  Wooden,  (9th  Cir.  1910) 
179  Fed.  61,  102  C.  C.  A.  355,  24  Am. 
Bankr.  Rep.  736. 

The  jurisdiction  of  the  bankruptcy 
courts  in  all  *'  proceedings  in  bankruptcy  " 
is  intended  to  be  exclusive  of  all  other 
courts,  and  such  proceedings  include, 
among  others,  all  matters  of  administra- 
tion, such  as  the  allowance,  rejection  and 
reconsideration  of  claims,  the  reduction  of 
the  estates  to  money  and  its  distribution, 
the  determination  of  the  preferences  and 
priorities  to  be  accorded  to  claims  pre- 
sented for  allowance  and  payment  in 
regular  course,  and  the  supervision  and 
control  of  the  trustees  and  others  who  are 
employed  to  assist  them.  United  States 
Fidelity,  etc.,  Co.  v.  Bray,  (1912)  225 
U.  S.  206,  32  S.  Ct.  620,  66  U.  S.  (L.  ed.) 
1065. 

Territorial  jurisdictioiL— The  fact  that 
the  court  of  bankruptcy,  in  which  a  peti- 
tion has  been  filed,  has  jurisdiction,  co-  ' 
extensive  with  that  of  the  United  States, 
to  order  and  control  the  disposition  of  the 
bankrupt's  estate,  does  not  mean  that  such 
court  may  issue  its  process  to  run  into 
another  district.  Such  court  may  not  ex- 
tend its  process  beyond  the  territorial 
limits  of  the  district  within  which  its 
ordinary  jurisdiction  may  be  exercised. 
In  re  Waukesha  Water  Co.,  (E.  D.  Wis. 
1902)  116  Fed.  1009,  8  Am.  Bankr.  Rep. 
715;  In  re  Alphin,  etc.,  Cotton  Co.,  (E.  D. 
Ark.  1904)  131  Fed.  824,  12  Am.  Bankr. 
Rep.  653;  In  re  Steele,  (N.  D.  Ala.  1908) 
161  Fed.  886,  20  Am.  Bankr.  Rep.  446; 
Staunton  v.  Wooden,  (9th  Cir.  1910)  179 
Fed.  61,  102  C.  C.  A.  355,  24  Am.  Bankr. 
Rep.  736;  In  re  Benedict,  (1905)  140  Fed. 
56. 

Equitable  jurisdiction. — A  court  of  bank- 
ruptcy is,  in  a  strict  sense,  a  court  of 
equity,  and  is  guided  and  controlled  by 
equitable  doctrines  and  principles,  except 
as  far  as  otherwise  expressly  provided  m 
»the  Bankruptcy  Act.  In  re  Gillaspie, 
(X.  D.  W.  Va.  1911)  190  Fed.  88;  In  re 
Siegel-Hillman  Dry  Goods  Co.,  (E.  D. 
Mo.  1901)  111  Fed,  983,  7  Am.  Bankr. 
Rep.  351;  In  re  Waukesha  Water  Co., 
(E.  D.  Wis.  1902)  116  Fed.  1009,  8  Am. 
Bankr.  Rep.  715;  In  re  Rochford,  (8th 
Cir.  1903)    124  Fed.  182,  59  C.  C.  A.  388, 

10  Am.  Bankr.  Rep.  608;  In  re  Kane,  (7th 
Cir.  190<t)    127  Fed.  552,  62  C.  C  A.  616, 

11  Am.  Bankr.  Rep.  533;  Lockman  f>. 
r.ang,  ;8th  Cir.  1904)  1.32  Fed.  1,  65 
C.  C.  A.  621,  11  Am.  Bankr.  Rep.  597; 
In  re  Waugh,  (9th  Cir.  1904)  133  Fed. 
281,  66  C.  C.  A.  659,  13  Am.  Bankr.  Rep. 


187;  Dodge  v.  Norlin,  (8th  Cir.  1904) 
133  Fed.  363,  66  C.  C.  A.  425,  13  Am. 
Bankr.  Rep.  176;  In  re  Billing,  (M.  D. 
Ala.  1906)  145  Fed.  395,  17  Am.  Bankr. 
Rep.  86;  Mason  v.  Wolkowich,  (1st  Cir. 
1906)  150  Fed.  699.  80  C.  C.  A.  435,  10 
L.  R.  A.  (N.  S.)  765,  17  Am.  Bankr.  Rep. 
709;  Ew  p.  Steele,  (N.  D.  Ala.  1908)  162 
Fed.  694,  20  Am.  Bankr.  Rep.  446;  Westall 
f?.  Avery,  (4th  Cir.  1909)  171  Fed.  626, 
96  C.  C.  A.  428,  22  Am.  Bankr.  Rep.  673 ; 
Clay  V.  Waters,  (8th  Cir.  1910)  178  Fed. 
385,  101  C.  C.  A.  645,  24  Am.  Bankr.  Rep. 
293;  In  re  Stewart,  (N.  D.  N.  Y.  1910) 
178  Fed.  463,  24  Am.  Bankr.  Rep.  474; 
In  re  Swoflford  Bros.  Dry  Goods  Co.,  (W. 
D.  Mo.  1910)  180  Fed.  549;  In  re  Coffey, 
(W.  D.  N.  Y.  1907)  19  Am.  Bankr.  Rep. 
148. 

See  also  infra,  section  2(16)  and  anno- 
tation thereunder. 

*'A  comparison  of  section  1  of  the  Act 
of  1867,  18  Stat.  517,  and  section  2  of  the 
Act  of  1898  will  demonstrate  that  the 
jurisdiction  conferred  upon  district  courtu 
by  the  latter  is  much  more  ample  than 
under  the  former,  especially  as  regards 
equitable  jurisdiction."  In  re  Benedict, 
(1905)    140  Fed.  55. 

The  equitable  jurisdiction  conferred  on 
the  bankruptcy  courts  by  section  2  is  that 
adopted  by  the  O)nstitution  from  the 
English  High  Court  of  Chancery,  as  ad- 
ministered generally  by  the  federal  courts. 
In  re  Waukesha  Water  Co.,  (E.  D.  Wis. 
1902)  116  Fed.  1009,  8  Am.  Bankr.  Rep. 
715. 

Although  courts  of  law,  in  the  absence 
of  statutory  authority,  will  not  enforce 
contracts  between  husband  and  wife,  the 
instances  are  many  where  courts  of  equity, 
following  the  doctrine  of  the  civil  rather 
than  the  common  law,  will  do  so.  That 
courts  of  equity  will  aid  the  wife  to  re- 
cover her  separate  estate,  which  has  come 
into  the  hands  of  her  husband  and  has 
been  retained  by  him  against  her  consent, 
is  entirely  settled.  Courts  of  bankruptcy 
*re  courts  of  equity,  and  such  recovery 
will  be  enforced  against  the  trustee  ad- 
ministering the  husband's  estate  in  bank- 
ruptcy. In  re  Hoffman,  (D.  C.  N.  J. 
1912)    199  Fed.  448. 

Jurisdiction  of  independent  snits  at  law 
or  in  equity. —  It  is  settled  that  the  bank- 
ruptcy courts  under  the  present  Bank- 
ruptcy Acts  have  no  jurisdiction  of  inde- 
pendent suits  at  law  or  in  equity.  Mary- 
man  V.  Drevfus,  (1915)  117  Ark.  17,  174 
S.  W.  549. "  But  see  section  235  and  the 
provisions  there  referred  to. 

Personal  judgments  against  bankrupt 
debtors. —  There  was  no  intention  upon 
the  part  of  the  lawmakers  to  give  the 
bankruptcy  courts  jurisdiction  to  render 
personal  judgments  against  bankrupt  debt- 
ors as  in  civil  suits  at  law  or  in  equity. 
Marvman  v.  Dreyfus,  (1915)  117  Ark. 
17,   174  S.  W.  549. 
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Bankruptcy  court  always  open. —  For 
the  purposes  of  bankruptcy  jurisdiction  a 
District  Court  is  always  open.  It  has  no 
separate  terms.  Mahoney  v.  Ward,  ( E.  D. 
N.  C.  1900)  lOO  Fed.  278,  3  Am.  Bankr. 
Rep.  770;  In  re  Ives,  (6th  Cir.  1902)  113 
Fed.  911,  51  C.  C  A.  541,  7  Am.  Bankr. 
Rep.  692;   In  re  Henschel,    (S.  D.  N.  Y. 


1902)    114  Fed.  968,  8  Am.  Bankr.  Rep. 
201. 

The  proceedings  in  a  pending  suit  are 
therefore  continuous  from  the  filing  of  the 
petition  to  the  closing  of  the  estate,  and 
at  all  times  open  for  re -examination.  In 
re  Ives,  (6th  Cir.  1902)  113  Fed.  911,  61 
C.  C.  A.  641,  7  Am.  Bankr.  Rep.  692. 


(1)  [To  adjudge  bankrupt.]  adjudge  persons  bankrupt  who  have  had 
their  principal  place  of  business,  resided,  or  had  their  domicile  within  their 
respective  territorial  jurisdictions  for  the  preceding  six  months,  or  the 
greater  portion  thereof,  or  who  do  not  have  their  principal  place  of  busi- 
ness, reside,  or  have  their  domicile  within  the  United  States,  but  have 
property  within  their  jurisdictions,  or  who  have  been  adjudged  bankrupts 
by  courts  of  competent  jurisdiction  without  the  United  States  and  have 
property  within  their  jurisdictions;     [{1898)  30  Stat.  L.  545.] 


Jurisdiction  as  dependent  on  residence 
or  domicile  within  the  district  —  In  gen- 
eral.—  A  court  of  bankruptcy  has  juris- 
diction to  adjudge  persons  bankrupt  who 
have  resided,  or  have  had  their  domicile, 
within  its  territorial  jurisdiction  for  the 
six  months  preceding  the  filing  of  the  peti- 
tion in  bankruptcy,  or  the  greater  portion 
thereof.  In  re  Murray,  (N.  D.  la.  1899) 
96  Fed.  600,  3  Am.  Bankr.  Rep.  601 ;  In  re  ' 
Waxelbaum,  (S.  D.  N.  Y.  1899)  97  Fed. 
662,  3  Am.  Bankr.  Rep.  267 ;  In  re  Blair, 
(S.  D.  N.  Y.  1900)  99  Fed.  76,  3  Am. 
Bankr.  Rep.  588;  In  re  Williams,  (D.  C. 
Wash.  1900)  99  Fed.  644,  3  Am.  Bankr. 
Rep.  677;  In  re  Plotke.  (7th  CMr.  1900) 
104  Fed.  964,  44  C.  C  A.  282,  5  Am. 
Bankr.  Rep.  171;  In  re  Filer,  (S.  D.  N.  Y. 
1900)  108  Fed.  209,  5  Am.  Bankr.  Rep. 
332;  In  re  Dinglehoef,  (E.  D.  X.  C.  190*1) 
109  Fed.  866,  6  Am.  Bankr.  Rep.  242; 
In  re  Scott,  (D.  C.  Mass.  1901)  111  Fed. 
144,  7  Am.  Bankr.  Rep.  39;  In  re  Wil- 
liams,  (E.  D.  Ark.  1903)  120  Fed.  34,  9 
Am.  Bankr.  Rep.  736;  In  re  Garneau, 
(7th  Cir.  1904)  127  Fed.  677,  62  C  C.  A. 
403,  11  Am.  Bankr.  Rep.  679;  In  re  Isaac- 
Hon,  (S.  D.  N.  Y.  1908)  161  Fed.  777,  20 
Am.  Bankr.  Rep.  430;  In  re  Oldstein, 
(D.  C.  Ore.  1910)  182  Fed.  409;  In  re 
Stokes,  (D.  C.  Wash.  1899)  1  Am.  Bankr. 
Rep.  35;  In  re  Ray,  (D.  C.  Wash.  1899)  2 
Am.  Bankr.  Rep.  158;  In  re  Clisdell, 
(N".  D.  N.  Y.  1899)  2  Am.  Bankr.  Rep. 
424;  In  re  Berner,  (N.  1).  Ohio  1899)  3 
Am.  Bankr.  Rep.  325;  Matter  of  Harris, 
(D.  C.  N.  J.  1904)  11  Am.  Bankr.  Rep. 
649. 

Where  a  judicial  district  is  divided  and 
there  is  a  District  0)urt  in  both  divisions, 
the  court  having  jurisdiction  of  a  bank- 
rupt residing  in  the  district  is  the  one 
within  the  particular  territory  where  he 
resides.    In  re  Lemen,  (N.  D.  Ohio  1912) 

208  Fed.  80. 

The  phrase  "  the  greater  portion  thereof,** 
EB  used  in  section  2  (1),  means  the 
greater  portion  of  the  six  montlis  pre- 
ceding the  filing  of  the  petition  in  bank- 


ruptcy. In  re  Plotke,  (7th  Cir.  1900) 
104  Fed.  964,  44  C.  C.  A.  282,  5  Am. 
Bankr.  Rep.  171. 

Residence  must  he  bona  fide. — ^Residence 
within  the  district,  to  give  a  court  juris- 
diction of  the  proceedings  in  bankruptcy, 
must  be  bona  fide;  and  the  removal  of  a 
person  from  one  district  to  another  for 
the  express  purpose  of  filing  a  petition  in 
bankruptcy  therein,  and  with  the  inten- 
tion of  leaving  the  district  as  soon  as  he 
obtains  a  discharge,  does  not  make  him  a 
resident  so  as  to  confer  jurisdiction  on  the 
court.  In  re  Garneau,  (7th  Cir.  1904) 
127  Fed.  677,  62  C  C  A.  403,  11  Am. 
Bankr.  Rep.  679.  See  also  In  re  Stokes, 
(D.  C.  W^ash.  1899)  1  Am.  Bankr.  Rep. 
35. 

Bankrupt  beyond  territorial  limits  of 
court. —  **  It  seems  clear  to  us  that  we 
must  assume  that  Congress  intended  the 
same  jurisdiction  over,  and  as  complete 
and  full  an  administration  upon  the  prop- 
erty, of  a  bankrupt  who  was  without  the 
jurisdiction  of  the  district  when  the  peti- 
tion was  tiled,  but  whose  domicile,  resi- 
dence, or  place  of  business  otherwise 
conformed  to  the  provisions  of  this  second 
section,  as  in  a  case  where  the  bankrupt 
was  at  the  time  within  the  territorial 
limits  of  the  court."  Hills  v.  F.  D.  Mc- 
Kinniss  Co.,  (N.  D.  Ohio  1910)  188  Fed. 
1012. 

A  court  of  bankruptcy  has  jurisdiction 
of  a  voluntary  petition  for  adjudication 
in  bankruptcy,  filed  by  a  debtor  who  has 
had  his  domicile  within  the  district  for 
the  preceding  six  months,  although  during 
tlie  greater  portion  of  that  time  he  has 
resided  abroad,  provided  there  was  no 
abandonment  of  the  original  domicile,  nor 
acquisition  of  a  new  one,  and  the  debtor 
returned  to  the  district,  before  the  tiling 
of  the  petition,  with  the  intention  of 
making  his  permanent  home  there.  In  re 
Williams,  (D.  C.  Wash.  1900)  99  Fed. 
544,  3  Am.  Bankr.  Rep.  677. 

Removal  prior  to  filing  petition  —  Proof 
that  an  alleged  bankrupt,  whose  residence 
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and  domicile  had  for  years  boen  in 
another  atate^  had  her  principal  place 
of  business  in  the  district  where  the  peti- 
tion was  filed,  up  to  a  time  four  months 
prior  to  the  filing  of  such  petition,  after 
which  she  had  no  place  of  business,  is  not 
sufficient  to  give  the  court  jurisdiction  of 
the  proceedings.  In  re  Plotke,  (7th  Cir. 
1900)  104  Fed.  964,  44  C.  C.  A.  282,  5  Am. 
Bankr.  Rep.  17 1. 

Where  a  traveler  resided  in  a  particu- 
lar district  for  only  two  months  prior  to 
the  filing  of  a  petition  to  have  him 
declared  a  bankrupt,  it  was  held  that  the 
court  of  that  district  had  no  jurisdiction 
thereof.  In  re  Williams,  (E.  D.  Ark. 
1903)  120  Fed.  34,  9  Am.  Bankr.  Hep. 
736. 

A  corporation  organized  under  the  laioa 
of  a  state  cannot  he  a  "  resident  **  of 
another  state  so  as  to  confer  jurisdiction 
on  a  court  of  bankruptcy  in  the  latter 
state  of  proceedings  agamst  it.  In  re 
Mathews  Consol.  Slate  Co.,  (D.  C.  Mass. 
1905)  144  Fed.  724,  16  Am.  Bankr.  Rep. 
360." 

Domicile  as  distinguished  from  resi- 
dence.—  Domicile  is  of  more  extensive 
signification  than  residence  (In  re  Grimes, 
(1899)  94  Fed.  SOO),  and  includes,  beyond 
mere  physical  presence  at  a  particular 
locality  an  intention  to  constitute  it  a 
permanent  abiding  place.  In  re  Davis, 
(D.  C.  N.  J.  1914)  217  Fed.  113,  dting 
Brisenden  t?.  Chamberlain,  (C.  C.  S.  C. 
1892)  53  Fed.  307,  wherein  a  clear  state- 
ment of  the  distinction  may  be  found. 

It  is  settled  that  a  man  may  reside  in 
one  state  and  be  domiciled  in  another. 
The  purpose  underlying  the  Bankruptcy 
Act,  that  may  operate  uniformly,  re- 
quires that  such  distinction  be  employed, 
and  it  is  not  impossible  that  the  courts 
of  two  districts  may  have  jurisdiction 
to  entertain  a  petition  ap'ainst  the  same 
debtor;  that  one  acting  which  is  first 
invoked.  In  re  Lemen,  (N.  D.  Ohio  1912) 
208  Fed.  80. 

Presumption  as  to  jurisdiction. —  "  Where 
jurisdiction  of  the  federal  courts  is  made 
dependent  upon  citizenship  or  other  speci- 
fic fact,  the  presumption  in  every  stage  of 
the  cause  is  that  it  is  without  their  juris- 
diction, unless  the  contrary  appears  from 
the  record.  The  essential  fact  must 
appear  aflirmatively  and  distinctly,  and 
it  is  not  sufficient  that  jurisdiction  may 
be  inferred  argumentativelv."  In  re 
Plotke,  (C.  C.  A.  1900)  104  Fed.  964, 
reversing  order  of  District  Court. 

A  domicile  once  acquired  is  presumed  to 
continue  until  it  is  shown  to  have  been 
changed;  and,  where  a  change  of  domicile 
is  alleged,  the  burden  of  proving  it  rests 
upon  the  person  making  the  allegation. 
In  re  Grimes,  (1899)  94  Fed.  800;  In  re 
Waxelbaum,  (S.  D.  N.  Y.  1899)  97  Fed. 
562,  3  Am.  Bankr.  Rep.  267 ;  In  re  Filer, 
(S.  D.  N.  Y.  1900)  108  Fed.  209,  5  Am. 
Bankr.  Rep.  332;     In  re  Oldstein,   (D.  C. 


Ore.  1910)  182  Fed.  409?  In  re  Davis,  (D. 
C.  M.  J.  1914)   217  Fed.  113. 

Residence  as  dependent  on  place  of  busi- 
ness —  In  general, — A  court  of  bankruptcy 
has  jurisdiction,  for  the  purposes  of  adju- 
dication, over  persons  who  have  had  their 
principal  place  oi  business  within  the 
territorial  jurisdiction  of  the  court  for 
the  six  months  preceding  the  filing  of  the 
petition  in  bankruptcy,  or  the  greater 
portion  thereof.  Guinn  v.  Iowa  Cent.  R. 
Co.,  (S.  D.  la.  1882)  14  Fed.  323;  In  re 
Marine  Mach.,  etc.,  Co.,  (S.  D.  N.  Y. 
1899)  91  Fed.  630,  1  Am.  Bankr.  Rep. 
421;  /n  re  Brice,  (S.  D.  la.  1899)  93  Fed 
942,  2  Am.  Bankr.  Rep.  197;  In  re  Blair, 
(S.  D.  N.  Y.  1900)  99  Fed.  76,  3  Am. 
JBankr.  Rep.  688;  In  re  Williams,  (D.  C. 
\Vash.  1900)  99  Fed.  644,  3  Am.  Bankr. 
Rep.  677;  Dressel  v.  North  State  Lnmber 
Co.,  (E.  D.  N.  C.  1901)  107  Fed.  255,  5 
Am.  Bankr.  Rep.  744;  In  re  Magid-Hope 
Silk  Mfg.  Co.,  (D.  C.  Mass.  1901)  110 
Fed.  352,  6  Am.  Bankr.  Rep.  610;  In  re 
Mackey,  (D.  C.  Del.  1901)  110  Fed.  355, 
6  Am.  Bankr.  Rep.  577;  In  re  South- 
western Bridge,  etc.,  Co.,  (D.  C.  Kan. 
1904)  133  Fed.  668,  13  Am.  Bankr.  Rep. 
304;  Tiffany  v.  La  Plume  Condensed  Milk 
Co.,  (M.  D.  Pa.  1905)  141  Fed.  444,  15 
Am.  Bankr.  Rep.  413;  In  re  Duplex 
Radiator  Co.,  (S.  D.  N.  Y.  1906)  142  Fed. 
906,  15  Am.  Bankr.  Rep.  324;  Burdick  v. 
Dillon,    (Ist  Cir.  1906)    144  Fed.  737,  75 

C.  C.  A.  603,  16  Am.  Bankr.  Rep.  407; 
In  re  Munger  Vehicle  Tire  Co.,  (2d  Cir. 
1908)  169  Fed.  901,  87  C.  C.  A.  81,  19 
Am.  Bankr.  Rep.  786;  In  re  Alaska 
American  Fish  Co.,  (W.  D.  Wash.  1908) 
162  Fed.  498,  20  Am.  Bankr.  Rep.  712; 
In  re  Pennsylvania  Consol.  Coal  Co.,   (E. 

D.  Pa.  1908 )  163  Fed.  579,  20  Am.  Bankr. 
Rep.  872;  In  re  Perry  Aldrich  Co.,  (D. 
C.  Mass.  1908)  166  Fed.  249,  21  Am. 
Bankr.  Rep.  244. 

"  With  jurisdiction  dependent  upon  the 
single  fact  of  having  the  jsrincipal  place 
of  business  within  the  district,  the  statute 
then  imposes  the  further  prerequisite  that 
such  business  shall  have  been  there  carried 
on  for  more  than  half  of  the  preceding 
six  months.  In  other  words,  the  limita- 
tion is  made  with  reference  alone  to  the 
duration  of  the  business  in  the  district, 
and  regardless  of  the  fact  that  its  loca- 
tion may  be  changed  short  of  that  period, 
and  thus  be  carried  on  in  different  dis- 
tricts without  exceeding  the  three  months 
in  either,  or  that  it  may  be  discontinued 
entirely  without  reaching  the  time  limited 
in  any  one;  and  the  provisions  in  refer- 
ence to  domicile  and  residence  are  equally 
restricted,  except  for  the  distinction  as  to 
residence,  that  it  may  be  retained  in  one 
district  after  domicile  is  changed  to  an- 
other." In  re  Plotke,  (C.  C  A.  1900)  104 
Fed.  964,  reversing  order  of  District  Court. 

Residence  in  one  district^  business  place 
in  another. —  Where  a  petitioner  in  volun- 
tary bankruptcy  resides   in   one  district, 
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and  is  there  employed  as  clerk  in  a  store, 
but  is  engaged  in  trade  on  )iis  own 
account,  as  a  general  merchant  in  another 
district,  the  court  of  bankruptcy  in  the 
latter  district  has  jurisdiction  of  the  peti- 
tion, the  bankrupt's  principal  place  of 
business  being  within  its  territorial 
limits.  In  re  Brice,  (JS.  D.  la.  1899)  93 
Fed.  942,  2  Am.  Bankr.  Rep.  197. 

Residence  continued  for  winding  up 
business  sufficient. —  Where  a  partnership 
has  had  its  only  place  of  business  within 
a  given  judicial  district  for  a  period  of 
more  than  three  months  before  the  filing 
of  a  petition  in  bankruptcy  against  it  in 
such  district,  the  court  therein  will  have 
jurisdiction  of  the  petition,  although  dur- 
ing a  part  of  that  time  the  only  business 
carried  on  was  in  the  way  of  winding  up 
the  affairs  of  the  firm  by  two  of  the  part- 
ners, the  other  partners  having  retired. 
Jn  re  Blair,  (S.  D.  N.  ^.  1900)  99  Fed. 
76,  3  Am.  Bankr.  Rep.  588. 

**  Place  of  businesSy*^  as  used  in  th  is  sec- 
tion has  no  application  to  a  clerk  who 
has  no  **  place  of  business  "  anywhere.  In 
re  Lipphart,  (S.  D.  N.  Y.  1912)  201  Fed. 
103,  wherein  the  court  said:  **  It  seems 
to  me  that  it  was  intended,  among  other 
things,  by  the  Bankruptcy  Law  that  these 
proceedings  should,  as  far  as  practicable, 
be  carried  on  in  the  jurisdiction  most  con- 
venient to  all  concerned.  The  debts  of  a 
clerk  on  a  small  salary  would  most  likely 
be  owing  to  the  tradesmen  doing  business 
in  the  place  where  he  lived.  I  think  that 
a  clerk,  or,  for  that  matter,  the  general 
run  of  employees,  cannot  be  said  to  be  in 
business  or  to  have  a  place  of  business,  it 
seems  to  me  that  *  place  of  business ' 
means  a  place  where  a  man  is  conducting 
a  business  of  his  own  in  which  he  is  a 
principal.  I  am  inclined  to  think  that 
the  statute  contemplated  '  place  of  busi- 
ness '  as  applying  only  to  those  who  have 
a  business-  of  their  own,  but  in  this  case 
it  is  only  necessary  to  decide  that  a  clerk, 
such  as  this  bankrupt,  did  not  have  a 
place  of  business  anywhere,  and  therefore 
he  should  have  filed  his  petition  at  the 
place  where  he  resided  or  had  his  domi- 
cile." 

Corporation's  principal  place  of  business 
—  In  general. —  Section  2  ( 1 )  and  section 
1  (19),  taken  togetiier,  "give  this  court 
jurisdiction  of  an  involuntary  petition 
against  a  corporation,  which,  for  the 
necessary  time,  has  had  its  principal  place 
of  business,  as  distinct  from  its  residence 
or  domicile,  within  this  district."  Jn  re 
Magid-IIope  Silk  Mfg.  Co.,  (1901)  110 
Fed.  352;  In  re  Marine  Mach.,  etc.,  Co., 
(1899)    91   Fed.  630. 

Neither  charter  nor  pUice  of  incorpora- 
tion is  controlling. —  A  corporation's 
principal  place  of  business  is  tne  actual 
principal  place  of  business,  and  it  is  im- 
material that  a  different  place  is  named 
in  the  articles  of  incorporation.  In  re 
Beior,'ncistcr  Bros.  Co.,  (N.  D.  N.  Y.  1913) 
208  Fed.  945;  In  re  Wenatchee-Stratford 


Orchard  Co.,  (1913)  205  Fed.  964;  Dresscl 
v.  North  State  Lumber  Co..  (E.  D.  N.  C. 
1901)  107  Fed.  255,  5  Am.  Bankr.  Rep. 
744;  In  re  Pennsvlvania  Coiisol.  Coal  Co., 
(K.  D.  Fa.  1908]  163  Fed.  579,  20  Am. 
Bankr.  Rep.  872;  In  re  Guanacevi  Tunnel 
Co.,   (C.  C.  A.  2d  Cir.  1912)  201  Fed.  316. 

The  locus  of  the  principal  place  of  busi- 
ness of  a  corporation  is  always  a  ques- 
tion of  fact;  but  the  doubt  should  be 
resolved  in  favor  of  that  jurisdiction  in 
which  the  corporation  obtained  its  corpor- 
ate existence  and  where,  as  is  usually 
the  case,  the  state  law  requires  the  main- 
tenance of  an  office.  In  re  Tennessee 
Const.  Co.,  (S.  D.  N.  Y.  1913)  207  Fed. 
203. 

A  nt>minal  office  in  a  state  does  not 
make  that  state  a  corporation's  principal 
place  of  business  although  that  is  where 
it  was  incorporated,  provided  its  activi- 
ties are  in  another  state  and  the  sub- 
stantial property  is  there.  In  re  E.  &  G. 
Theatre  Co.,  (D.  C.  Mass.  1915)  223  Fed. 
657. 

A  question  of  fact. —  The  locus  of  the 
principal  place  of  business  of  a  corpora- 
tion is  always  a  question  of  fact  and  the 
burden  of  proving  it  rests  on  the  petition- 
ing creditors.  Fernwood,  etc.,  R.  Co.  v. 
Bessemer  Coal,  etc.,  Co.,  (C.  C.  A.  5th 
Cir.  1914)   213  Fed.  33. 

The  mere  fact  that  a  certificate  has 
been  tiled  in  some  public  office  designating 
a  place  as  the  principal  place  of  business 
of  a  foreign  corporation  does  not  make 
it  a  place  of  business  unless  business  is 
done  there.  There  must  not  only  be  a 
place  where  business  can  be  done,  but 
business  must  be  done  there,  in  order  that 
a  corporation  shall  have  had  a  principal 
place  of  business  within  the  meaning  oi 
section  2  of  the  Bankrupt  Act.  In  re 
Ihoraas  McNallv  Co.,  (S.  D.  N.  Y.  1913) 
208  Fed.  291. 

In  In  re  Tvgarts  River  Coal  Co.,  (N.  D. 
W.  Va.  1913)  203  Fed.  178,  the  court, 
construing  the  words  **  principal  place  of 
business,"  as  applied  to  a  coal  mining 
corporation,  said:  '*  I  am  not  ignorant  of 
the  fact  that  some  of  the  federal  courts 
have  construed  this  phrase  '  principal 
place  of  business  *  to  be  the  place  where 
its  chief  officers  reside  and  maintain  an 
office;  but  in  my  judgment  the  determi- 
nation of  the  question  of  where  the  princi- 
pal place  of  business  is  depends  upon 
where  the  actual  business  of  the  concern 
is  transacted.  It  is  a  question  of  fact 
to  be  determined  in  each  particular  case 
largely  on  the  character  of  the  corpora- 
tion, its  purposes,  and  the  kind  of  business 
it  is  engaged  in.  As  regards  a  coal  min- 
ing corporation  like  this,  it  is  very  evident 
that  the  basic  necessity  for  its  doing 
business  at  all  is  to  have  somewhere  a 
body  of  coal,  owned  or  leased,  from  which 
it  may  mine  and  ship  coal.  It  is  not 
sufficient  for  the  officers  of  such  a  corpora- 
tion to  gather  together  in  a  city  office 
and  call  it  *  the  principal  place  of  busi-i 
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noBs '  of  the  concern  because  it  better 
suits  their  convenience  to  Jive  and  meet 
in  such  city.  •  Unless  the  coal  exists  In 
place  somewhere  else  to  be  mined  and 
shipped  to  consumers,  such  city  organiza- 
tion cannot  exist.  It  is  purely  incident 
to  and  dependent  upon  the  practical  miu- 
ing  operations,  '  the  doing  of  business ' 
cltiewhere.  The  fact  that  such  city  organ- 
ization may  control  the  company's  sale  of 
the  coal  cannot  atoid  the  inevitable  con- 
clusion. In  such  case  the  city  office  be- 
comes only  the  agent  of  the  corporation 
for  a  limited  purpose,  that  of  selling  what 
cannot  be  sold  until  it  has  first  been  else- 
where mined,  prepared  for,  and  shipped  to 
market  for  sale." 

In  Home  Powder  Co.  v.  Geis,  (C.  C.  A. 
8th  Cir.  1913)  204  Fed.  668  it  was  held, 
on  the  facts  there , stated,  that  the  princi- 
pal place  of  business  of  a  mining  corpora- 
tion incorporated  in  Arizona  was  In 
Missouri. 

Where  a  corporation  operating  factories, 
mills,  or  mines  in  various  states  has  a 
principal  office,  from  which  supreme 
direction  and  control  are  exercised  over 
all  its  business  and  property  and  its 
selling  and  collecting  are  done,  where  its 
directors  meet,  it.s  books  of  account  are 
kept,  and  its  correspondence  conducted, 
such  office  will  be  held  to  be  its  principal 
place  of  business.  Burdick  v.  Dillon,  (Ist 
Cir.  1906)  144  Fed.  737,  75  C.  C.  A.  603, 
16  Am.  Bankr.  Rep.  407. 

Where  a  New  Jersej'  corporation,  hav- 
ing been  proclaimed  against  in  that  state 
for  nonpayment  of  taxes,  maintained  its 
principal  office  in  New  York  city,  it  was 
held  that  bankruptcy  proceedings  were 
properly  instituted  against  it  in  New 
Vork.  In  re  Munger  Vehicle  Tire  Co., 
(C.  C.  A.  2d  Cir.  1008)  169  Fed.  901,  19 
Am.  Bankr.  Hep.  78o. 

Where  the  defendant  corporation  shut 
down  its  works  and  ceased  all  business  at 
Warren,  R.  I.,  in  June.  1908,  but  con- 
tinued its  business  in  New  York,  where 
all  its  executive  and  banking  business 
had  been  done,  until  the  petition  was 
filed  in  November  following,  it  was  held 
that  New  York  was  its  principal  place  of 
business  during  the  preceding  six  months. 
and  that  the  petition  was  properly  filed 
in  that  district.  In  re  Marine  Mach.,  etc., 
Co.,  (S.  D.  N.  Y.  1899)  91  Fed.  630,  1 
Am.  Bankr.  Rep.  421. 


Foreign  oarporation'9  noncompliance 
fcith  local  law  immaterial,—^  In  determin- 
ing whether  a  corporation  has  had  its 
principal  place  of  business  in  another 
state,  so  as  to  give  the  court  in  that  dis- 
trict jurisdiction  to  adjudicate  it  a  bank- 
rupt, it  is  immaterial  whether  or  not  it 
complied  with  the  laws  of  that  state,  so 
as  to  entitle  it  to  do  business  therein  as 
a  foreign  corporation.  In  re  Duplex 
Radiator  Co.,  (S.  D.  N.  Y.  1906)  142  Fed. 
906,  15  Am.  Bankr.  Rep.  324;  In  re  Perry 
Aldrich  Co.,  (D.  C.  Mass.  1908)  165  Fed. 
249,  21  Am.  Bankr.  Rep.  244. 

Commingled  buaineaa  relations  in  differ- 
ent districts. —  Where  a  manufacturing 
corporation  was  organized  under  the  laws 
of  Washington,  having  its  home  office  and 
principal  place  of  business  at  Tacoma, 
and  subsequently  a  second  corporation  was 
organized  in  California,  apparently  for 
the  purpose  of  succeeding  and  taking  over 
the  business  of  the  first,  its  home  office 
being  in  Oakland,  but  its  business  being 
transacted  in  Tacoma  by  a  manager  who 
was  also  the  manager  of  the  first  corpora- 
tion, the  business  of  which  was  continued 
by  such  joint  manager  without  change 
and  in  sucli  manner  that  the  transactions 
and  liabilities  of  the  two  corporations 
could  not  be  separated,  it  was  held  that 
the  Washington  District  Court  had  juris- 
diction to  entertain  a  petition  in  bank- 
ruptcy against  both  corporations  as  joint 
parties;  it  not  appearing  that  any  prior 
proceedings  had  been  elsewliere  instituted. 
In  re  Alaska  American  Fish  Co.,  (W.  D. 
Wash.  1908)  162  Fed.  498,  20  Am.  Bankr. 
Rep.  712. 

Concvrrent  jurisdiction. — Where  a  bank- 
rupt corporation  has  its  domicile  in  one 
judicial  district,  and  its  principal  place 
of  business  in  another,  the  courts  of  bank- 
ruptcy of  both  districts  have  concurrent 
jurisdiction  of  involuntary  bankruptcy 
proceedings  against  it.  In  re  United  But- 
ton Co.,  (D.  C.  Del.  1904)  137  Fed.  608. 
13  Am.    Bankr.   Rep.  454. 

Objection  to  jurisdiction  by  creditor. — 
An  objection  that  the  principal  place  of 
business  of  an  insolvent  corporation  was, 
not  within  the  jurisdiction  of  the  court  is 
jurisdictional  and  may  be  made  by  a 
creditor.  In  re  Guanacevi  Tunnel  Co., 
(C.  C.  A.  2d  Cir.  1912)   201  Fed.  316. 


(2)  [Allow  and  diBallow  claims.]  allow  claims,  disallow  claims,  recon- 
sider allowed  or  disallowed  claims,  and  allow  or  disallow  them  against  bank- 
rupt estates;     [{1898)  30  Stat,  L.  545.] 


As  to 

Allowance,  proof,  and  reconsideration 
of  claims,  see  the  several  subdivi- 
sions of  section  57. 

What  are  provable  claims,  see  the  sev- 
eral subdivisions  of  section  63. 


As  to 

Appeals  from  allowance  or  rejection  of 
claims,  see  sections  25a  (3)  and  25&. 
Jurisdiction    of    court. —  A    Bankruptcy 
Court  in  which  an  estate  is  being  admin- 
istered has  full  power  to  inquire  into  the 
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validity  of  any  alleged  debt  or  obligation 
of  the  bankrupt  upon  which  a  demand  or 
claim  against  the  estate  is  based.  This 
is  essential  to  the  performance  of  the 
duties  imposed  upon  it.  When  an  alleged 
debt  or  obligation  is  ascertained  to  be 
invalid  —  without  lawful  existence  —  the 
claim  based  thereon  is  necessarily  dis- 
allowed. A  disallowed  claim  and  a  non- 
provable  debt  are  not  identical  things. 
Lesser  i?.  Gray,  (1915)  236  U.  S.  70,  35 
S.  Ct.  227,  59  U.  S.    (L.  ed.)   471. 

Exempt  property  constitutes  no  part  of 
the  estate  in  bankruptcy  subject  to  ad- 
ministration by  the  trustee  or  by  the 
court  of  bankruptcy.  The  District  Court 
cannot  entertain  a  suit  by  creditors 
to    reach    such    property    although    they 


hold  notes  expressly  waiving  exemptions 
granted  by  state  law.  Woodruff  r.  Cheeves, 
(C.  C.  A.  1901)  105  Fed.' 601  i  reversing 
In  re  Woodruff,  (1899)  96  Fed.  317.  And 
see  numerous  cases  cited  in  note  to  sec- 
tion 2  (11). 

The  referee  is  authorized  to  perform 
the  acts  specified  in  this  clause,  subject 
to  revision  by  the  Bankruptcy  Court.  In 
re  Hamilton  Automobile  Co.,  (C.  C  A. 
7th  Cir.  1913)  209  Fed.* 590. 

Modification  of  orders  and  records. — 
So  long  as  the  bankrupt's  estate  is  pend- 
ing in  court  and  unsettled,  tliu  court  has 
power  over  its  orders  and  records  as  to 
the  disposition  of  claims  and  to  modify 
the  same  to  conform  to  tlic  vi;;lits  of  the 
parties.  In  re  Hamilton  Automobile  Co., 
(C.   C.  A.   7th  Cir.   1913)    209   Fed.  596. 


(3)  [Appoint  receivers,  etc.]  appoint  receivers  or  the  marshals,  upon 
application  of  parties  in  interest,  in  case  the  courts  shall  find  it  absolutely 
necessary,  for  the  preservation  of  estates,  to  take  charge  of  the  property  of 
bankrupts  after  the  filing  of  the  petition  and  until  it  is  dismissed  or  the 
trustee  is  qualified;     [ (1898)  30  Stat.  L.  545.] 

As  to  seizure  and  possession  of  property,  see  section  69. 


Appointment  of  receivers  or  marshals, 
in  generaL —  For  cases  recognizing  the  au- 
thority of  the  Bankruptcy  Court,  under 
this  clause,  to  appoint  receivers  or  mar- 
shals see  in  general  Lazarus  v.  Prentice, 
(1914)  234  U.  S.  263,  34  S.  Ct.  851,  68 
U.  S.  (L.  ed.)  1305;  Bryan  v.  Bernheimer, 
(1901)  181  U.  S.  188,  21  S.  Ct.  557, 
45  U.  S.  (L.  ed.)  814,  5  Am.  Bankr.  Rep. 
623;  In  re  John  A.  Ether idge  Furniture 
Co.,  (D.  C.  Ky.  1899)  92  Fed.  329,  1  Am. 
Bankr.  Rep.  112;  In  re  Fixen,  (S.  D.  Cal. 
1899)  96  Fed.  748,  2  Am.  Bankr.  Rep.  822; 
McNulty  V.  Feingold,  (E.  D.  Pa.  1904) 
129  Fed.  1001,  12  Am.  Bankr.  Rep.  338; 
In  re  Moody,  (N.  D.  la.  1904)  131  Fed. 
525,  12  Am.  Bankr.  Rep.  718;  Latimer  v. 
McNeal,  (3d  Cir.  1906)  142  Fed.  451,  73 
C.  C.  A.  567,  16  Am.  Bankr.  Rep.  43; 
In  re  T.  E.  Hill  Co.,  (7th  Cir.  1907) 
159  Fed.  73,  86  C.  C.  A.  263,  20  Am. 
Bankr.  Rep.  73;  In  re  VVentworth  Lunch 
Co.,  (C.  C.  A.  2d  Cir.  1911)  191  Fed.  821; 
Le  Master  v.  Spencer,  (C.  C.  A.  8th  Cir. 
1913)  203  Fed.  210;  In  re  White,  (M.  D. 
Pa.  1913)   205  Fed.  393. 

NMiile  the  Bankruptcy  Law  of  1867  con- 
tained no  express  provision  for  the  ap- 
pointment of  receivers,  still  the  power  was 
exercised  by  the  courts  under  that  law  in 
appropriate  cases.  Keenan  v.  Shannon, 
(1874)  10  Phila.  (Pa.)  219,  14  Fed.  Cas. 
No.  7,640;  Lansing  v.  Manton,  (1876)  14 
Nat.  Bankr.  Reg.  27,  (1876)  14  Fed.  Cas. 
No.  8,077.  And  it  has  been  said  that 
under  the  Bankruptcy  Act  now  in  force 
the  court  may,  in  suitable  cases,  appoint 
receivers,  by  virtue  of  its  general  equity 
powers.    In  re  Fixen,  (1899)   96  Fed.  753. 


Ancillary  receiver  may  be  appointed  in 
another  district,  see  note  to  section  2  (20). 

Paramount  jurisdiction  of  Bankruptcy 
Court. —  The  fact  that  proceedings  have 
been  begun  against  the  bankrupt  in  a 
state  court,  founded  upon  allegations  of 
his  insolvency  and  fraud  and  seeking  ap- 
pointment of  a  receiver,  or  the  fact  that 
the  bankrupt  has  made  a  general  assign- 
ment under  the  state  law  and  that  his 
property  is  being  administered  in  the  state 
court,  does  not  preclude  the  Bankruptcy 
Court  from  taking  jurisdiction  of  a  motion 
to  appoint  a  receiver,  In  re  Bruss-Ritter 
Co.,  (1898)  90  Fed.  651;  In  re  John  a. 
Etheridge  Furniture  Co.,  (1899)  92  Fed. 
329;  or  a  marshal  to  take  charge  of  the 
bankrupt's  property,  Davis  i\  Bohle,  (C.  C. 
A.  1899)  92  Fed.  325,  affirming  In  re 
Sievers,   (1899)   91  Fed.  366. 

The  foregoing  conclusions  result  from 
the  suspension  of  state  insolvency  laws  by 
the  enactment  of  a  national  bankruptcy 
law.  See  supra,  notes  immediately  pre- 
ceding section  1  of  this  Act. 

But  where  mortgaged  property  of  the 
bankrupt  is  in  the  actual  possession  of  a 
state  court,  through  its  receiver,  in  a  fore- 
closure suit  of  which  the  state  court  has 
jurisdiction,  the  Bankruptcy  Court  will 
not  order  the  marshal  to  seize  it.  Carling 
V.  Seymour  Lumber  Co.,  (C.  C.  A.  1902) 
113  Fed.  483,  reversing  such  order  in  In  re 
Macon  Sash,  etc.,  Co.,  (1901)  112  Fed. 
323. 

Nor  has  the  court  of  bankruptcy  power 
to  make  an  order  appointing  a  receiver  of 
property  shown  by  an  ancillary  bill  to  be 
held  and  claimed  adversely;  such  an  order, 
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if  made,  will  be  reversed  and  the  receiver 
directed  to  surrender  to  such  adverse 
claimant  the  property  taken  from  his  pos- 
session. Beach  r.  Macon  Grocery  Co., 
(C.  C.  A.  1902)   116  Fed.  143. 

Receivership  proceedings  as  ancillary 
proceedings, —  From  a  consideration  of  thiB 
provision  in  reference  to  the  appointment 
of  receivers,  together  with  the  other  pro- 
visions of  the  Bankruptcy  Act,  it  is 
apparent  that  the  petition  for  adjudication 
and  the  application  for  the  appointment 
of  a  receiver  are  separate  and  distinct, 
and  the  receivership  proceedings  are  but 
ancillary  to  the  proceedings  in  bankruptcy. 
T.  E.  Hill  Co.  17.  United  States  Fidelity, 
etc.,  Co.,  (1914)  26«5  111.  634,  107  N.  E. 
194. 

The  title  to  the  property  of  the  alleged 
bankrupt  remains  in  him  until  adjudica- 
tion, subject  to  the  control  of  the  court, 
to  be  exercised  either  by  a  receiver  or  the 
marshal,  if  otherwise  the  interests  of  the 
creditors  are  not  sufficiently  protected. 
Marcello  v.  Concordia  Fire  Ins'  Co.,  ( 1912) 
234  Pa.  St.  31,  82  Atl.  1090,  39  L.  R.  A. 
(N.  S.)    366. 

Who  are  "  parties  in  interest." —  This 
clause  does  not  limit  the  right  to  apply 
for  the  appointment  of  a  receiver  to  any 
one  or  more  of  the  petitioning  creditors, 
but  provides  that  any  party  in  interent 
may  make  application  for  such  appoint- 
ment. This  would  necessarily  include  any 
creditor  who  has  a  provable  debt  against 
the  bankrupt  that  would  be  affected  by 
his  discharge  in  bankruptcy,  whether  he 
be  one  of  the  petitioning  creditors  or  not. 
T.  E.  Hill  Co.  V.  United  States  Fidelity, 
etc.,  Co.,  (1914)  265  111.  534,  107  N.  E. 
194. 

Eligibility  of  proposed  receiver^ — An 
assignee  under  a  general  assignment  for 
creditors  is  not  ineligible  for  appointment 
as  a  receiver  by  the  Bankruptcy  Court. 
In  re  John  A.  Etheridge  Furniture  Co., 
(1899)  92  Fed.  329,  where  under  the  cir- 
cumstances of  the  case  such  assignee  was 
appointed  a  receiver. 

Bend  required, —  A  court  of  bankruptcy 
is  authorized  to  appoint  a  receiver  to  take 
possession  of  the  property  of  one  against 
whom  a  petition  in  involuntary  bank- 
ruptcy has  been  filed,  and  is  pending,  only 
upon  the  giving  of  a  bond  by  the  peti- 
tioners therefor,  as  required  by  section  3e. 
Beach  v.  Macon  Grocery  Co.,  (5th  Cir. 
1902)  116  Fed.  143,  53  C.  C  A.  463,  8 
Am.  Bankr.  Rep.  751 ;  In  re  McKane, 
(E.  D.  N.  Y.  1907)  152  Fed.  733,  18 
Am.  Bankr.  Rep.  594.  And  see  section 
Ze,  and  the  annotation  'thereunder,  infra. 

Appointment  not  subject  to  collateral 
attack. —  Where  claimants  instituted  pro- 
ceedings, in  the  nature  of  a  replevin  suit, 
against  a  bankrupt's  receiver  to  recover 
personal  property,  their  only  claim  to 
relief  depending  on  their  ownership  or 
right  of  possession  of  the  property  which 
the  receiver  had  seized,  it  was  held  that 


they  could  not  in  such  proceeding  col- 
laterally attack  the  official  status  of  the 
receiver  or  the  regularity  of  the  proceed- 
ings leading  to  his  appointment.  Koss  v. 
Stroh,  (3d  Cir.  1908)  165  Fed.  628,  91 
C.  C.  A.  616,  21  Am.  Bankr.  Rep.  644. 
See  also  In  re  Isaacson,  (2d  Cir.  1909) 
174  Fed.  406,  98  C.  C.  A.  614,  23  Am. 
Bankr.  Rep.  98. 

Receiver  entitled  to  possession  of  prop- 
erty,—  Bankruptcy  proceedings  properly 
instituted  vest  the  court  of  bankruptcy 
with  exclusive  jurisdiction  to  administer 
the  estate  of  the  bankrupt,  and  oust  the 
jurisdiction  of  a  i^tate  court  which  has 
appointed  a  receiver  in  insolvency  proceed- 
ings; and  the  receiver  appointed  by  the 
court  of  bankruptcy  is  entitled  to  posses- 
sion of  the  property.  In  re  Lengert  Wagon 
Co.,  (S.  I).  X.  Y.  1901)  110  Fed.  927, 
6  Am.  Bankr.  Rep.  635. 

But  under  the  rule  of  comity  betweeA4 
federal  and  state  courts,  a  receiver  ap- 
pointed by  a  court  of  bankruptcy  will  be 
required  to  apply  to  a  state  court  for  an 
order  '•equiring  its  receiver  to  turn  over 
the  property  of  the  bankrupt.  In  re  Len- 
gert Wagon  Co.,  (S.  D.  N.  Y.  1901)  110 
Fed.  927,  6  Am.  Bankr.  Rep.  536.  And  see 
generally  the  annotation  under  section 
dSby  infra. 

Effect  of  collusion  in  appointment  of 
receiver, —  Wliere  receivers,  the  appoint- 
ment of  whom  is  prayed  for  in  a  petition 
in  bankruptcy  against  a  corporation,  were 
in  fact  selected  by  the  alleged  bankrupt 
and  named  at  its  instance,  they  will  not 
be  appointed;  or,  if  such  facts  are  shown 
after  their  appointment,  they  will  be  re- 
moved ;  but  the  court  is  not  required, 
because  of  such  unsuccessful  collusion,  to 
dismiss  the  petition  in  favor  of  one  filed 
by  other  creditors;  and,  where  it  is  other- 
wise sufficient,  the  adjudication  may  be 
made  thereon.  Birmingham  Coal,  etc.,  Co. 
V,  Southern  Steel  Co.,  (N.  D.  Ala.  1908) 
160  Fed.  212,  20  Am.  Bankr.  Rep.  151. 

Attorney  for  receiver. —  Where  a  debtor 
is  declared  a  bankrupt  at  the  instance  of 
a  creditor,  and  a  receiver  is  appointed,  the 
attorney  for  such  petitioning  creditor 
should  not  be  employed  as  attorney  for 
the  receiver.  In  re  Strobel,  (2d  Cir.  1908) 
160  Fed.  916,  88  C.  C.  A.  98,  20  Am. 
Bankr.  Rep.  22. 

The  general  rule  is  that  a  receiver  may 
not  employ  the  solicitor  of  either  of  the 
parties  to  the  suit  in  which  he  is  ap- 
pointed. But  it  is  only  when  the  receiver 
is  acting  adversely  to  one  of  the  parties 
that  there  is  any  impropriety  in  his  em- 
ploying the  counsel  of  the  other.  In  re 
Smith,  (C.  C.  A.  6th  Cir.  1913)  203  Fed. 
369,  wherein  the  court  said :  "  In  Keves 
V.  McKerrow,  180  Mass.  261,  62  N.  E.  259, 
it  was  held  that,  in  the  absence  of  a  rule 
of  court  forbidding  such  employment,  a 
trustee  in  bankruptcy  mijijht  lawfully  em- 
ploy the  bankrupt's  attorney  in  the  collec- 
tion of  debts,  on  the  ground   that  there 
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were  no  conflicting  interests  between  the 
bankrupt  and  the  trustee  in  that  matter. 
In  the  instant  case  the  referee  states  that 
it  has  been  the  uniform  practice  in  the 
district,  since  the  present  Bankruptcy  Act 
was  passed,  '  to  permit  the  attorneys  for 
the  petitioning^  creditors  or  the  attorney 
for  other  creditors  to  act  as  attorney  for 
the  receiver  or  trustee,  except  in  those 
cases  where  such  attorneys  represent  cred- 
itors whose  interests  are  adverse  or 
contrary  to  the  interest  of  the  general 
creditors';  and  the  district  judge  states 
that  '  the  practice  has  been  to  allow  attor- 
neys for  creditors  to  advise  the  trustee.' 
The  effect  of  these  statements  of  the  ref- 
eree and  judge  as  to  the  practice  is  not 
overthrown  by  the  decision  of  the  former 
district  judge  in  Re  Columbia  Iron  Works, 
(D.  C.)  142  Fed.  234,  in  which,  on  review 
of  a  selection  of  counsel  previous  to  the 
performance  of  services,  a  conclusion  was 
reached  opposed  to  the  propriety  of  the 
appointment  here  in  question.  The  dis- 
trict judge,  in  deciding  the  instant  case, 
said :  *  In  the  absence  of  a  rule  or  decision 
distinctly  forbidding  it,  it  would  be  unjust 
to  put  such  rule  into  force  and  give  it 
retroactive  effect.'  We  cannot  disturb  this 
conclusion." 

Appointment  must  be  necessary  for 
preservation  of  estate. — Receivers  in  bank- 
ruptcy are  necessary,  and  should  be  ap- 
pointed, only  when  the  preservation  of 
the  estate  demands  their  intervention. 
Sprague  v.  L.  D^  Margolis  Co.,  (D.  C. 
Mass.  1913)  211  Fed.  171,  wherein  the 
court  held  that  a  receiver  would  not  be 
appointed  simply  for  the  purpose  of  get- 
ting evidence;  Guaranty  Title,  etc.,  Co.  v. 
Pearlman,  (W.  D.  Pa.  1906)  144  Fed.  550, 
16  Am.  Bankr.  Rep.  461 ;  Faulk  v.  Steiner, 
(5th  Cir.  1908)  165  Fed.  861,  91  C.  C  A. 
547,  21  Am.  Bankr.  Rep.  623;  Dunlap 
Hardware   Co.   v.    Huddleston,    (5th    Cir. 

1909)  167  Fed.  433,  93  C.  C.  A.  69,  21 
Am.  Bankr.  Rep.  731 ;  In  re  Oakland  Lum- 
ber Co.,  (2d  Cir.  1909)  174  Fed.  634,  98 
C.  C.  A.  388,  23  Am.  Bankr.  Rep.  181; 
Jn  re  Desrochers,  (X.  D.  N.  Y.  1911)  183 
Fed.  991;  In  re  Standard  Cordage  Co., 
(S.  D.  N.  Y.  1910)  184  Fed.  156;  In  re 
Desrochers,  25  Am.  Bankr.  Rep.  703. 

The  words  "  absolutely  necesawnfy"  as 
used  in  section  2  (3),  require  clear,  posi- 
tive, and  certain  proof  of  necessity.  In  re 
Oakland  Lumber  Co.,  (2d  Cir.  1909)  174 
Fed.  634,  98  C.  C.  A.  388,  23  Am.  Bankr. 
Rep.  181. 

Danger  of  waste,  despoilment^  or  mis- 
appropriation necessary. —  The  property  of 
a  bankrupt  should  not  be  taken  out  of  his 
control  before  adjudication  unless  it 
clearly  appears  either  that  the  property 
is  perishable,  or  that  it  is  apt  to  become 
wasted,  despoiled,  or  misappropriated.  In 
re  Standard   Cordage   Co.,    (S.   D.   X.   Y, 

1910)  1H4   Fed.    156. 

Thus  it  has  been  licld  that  whore  a 
bankrupt's  property  was  in  the  hands  of 


an  assignee  for  the  benefit  of  creditors, 
and  it  was  not  claimed  that  it  was  being 
dissipated  or  improvidently  cared  for,  or 
that  the  assignee  was  not  careful,  prudent, 
or  responsible,  an  ex  parte  order  appoint- 
ing a  receiver  was  erroneous.  In  re  Oak- 
land Lumber  Co.,  (2d  Cir.  1909)  174  Fed. 
634,  98  C.  C.  A.  388,  23  Am.  Bankr.  Rep. 
18L 

Consent  of  an  alleged  bankrupt  to  the 
appointment  of  a  receiver  does  not  author- 
ize such  appointment  where  it  is  not 
absolutely  necessary  for  the  preservation 
of  the  estate.  Faulk  v.  Steiner,  (5th  Cir. 
1908)  165  Fed.  861,  91  C  C.  A.  547.  21 
Am.  Bankr.  Rep.  623. 

Notice. —  The  statute  does  not  provide 
for  the  giving  of  notice  of  the  appoint- 
ment, or  application  for  the  appointment, 
of  a  receiver  to  take  charge  of  the  bank- 
rupt's property,  when  necessary  for  its 
preservation;  therefore  it  has  been  held 
that  such  appointment  is  valid  whether 
notice  be  given  or  not.  But,  in  accordance 
with  the  general  tenor  of  the  Bankruptcy 
Law,  it  has  also  been  held  that  notice  of 
the  appointment,  or  of  the  application  for 
the  appointment,  should  be  given  in  all 
cases  if  possible.  Ross-Meehan  Foundry 
Co.  V.  Southern  Car,  etc.,  Co.,  (W.  D. 
Tenn.  1903)  124  Fed.  403,  10  Am.  Bankr. 
Rep.  624;  In  re  Francis,  (E.  D.  Pa.  10(»5) 
136  Fed.  912,  14  Am.  Bankr.  Rep.  676; 
Latimer  r.  McNeal.  (3d  Cir.  1906)  142 
Fed.  451,  73  C.  C  A.  667,  16  Am.  Bankr. 
Rep.  43;  Faulk  v.  Steiner,  (5th  Cir.  1908) 
165  Fed.  861,  91  C.  C.  A.  547,  21  Am. 
Bankr.  Rep.  623;  In  re  Abrahamson,  (D. 
C.  N.  Y.  1898)  1  Am.  Bankr.  Rep.  44. 

The  appointment  of  a  receiver  for  the 
property  of  an  alleged  bankrupt,  either 
with  or  without  notice,  is  not  in  violation 
of  the  Constitution,  as  depriving  the  de- 
fendant of  his  property  without  due 
process  of  law.  Latimer  v.  McNeal,  (3d 
Cir.  1906)  142  Fed.  451,  73  C  C.  A.  567, 
16  Am.  Bankr.  Rep.  43.  Contra,  possibly, 
if  made  without  notice.  Ross-Meehan 
Foundry  Co.  r.  Southern  Car,  etc.,  Co., 
(W.  D.  Tenn.  1903)  124  Fed.  403,  10  Am. 
Bankr.  Rep.  624. 

As  a  general  rule,  however,  it  is  neces- 
sary that  notice  shall  be  given  the  alleged 
bankrupt,  before  the  appointment  of  a  re- 
ceiver shall  be  made,  except  (1)  where 
the  defendants  or  parties  in  interest  have 
absconded,  or  are  beyond  the  jurisdiction 
of  the  court,  or  cannot  be  found ;  (2)  where 
there  is  imminent  danger  of  loss  or  great 
damage,  or  irreparable  injury,  or  the 
gravest  emergency,  or  when  by  notice  the 
very  purpose  of  a  receiver  may  be  rendered 
wholly  nugatory,  as  where  the  property 
may  be  removed  without  the  jurisdiction 
of  the  court,  or  it  is  being  collected,  and 
the  proceeds  wrongfully  appropriated.  In 
such  cases  the  court  will  lay  its  hand  upon 
the  property,  through  the  appointment  of 
a  receiver,  for  the  purpose  of  maintaining 
the  status  quo  imtil  the  issues   may  be 
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deteribined  as  to  the  right  of  ownership. 
In  re  Francis,  (E.  D.  Pa.  1905)  136  Fed. 
912,  14  Am.  Bankr.  Rep.  676. 

The  receiver  or  marshal  is  only  a  cus- 
todian or  caretaker  of  the  visible  property 
of  the  estate,  and  cannot  exercise  the  gen- 
eral powers  conferred  upon  the  trustee. 
Boonville  Nat.  Bank  t;.  Blakey,  (C.  C.  A. 
7th  Cir.  1901)  107  Fed.  891;  In  re  Klein- 
hans,   (1902)    113  Fed.  109. 

"  Receivers  should  allow  bankrupts  only 
a  reasonable  time  in  which  to  try  to  effect 
a  settlement  or  a  composition.  Usually  a 
month  is  enough."  In  re  Tisch,  (S.  D. 
N.  Y.  1912)  202  Fed.  1018,  where,  how- 
ever, under  the  circumstances,  the  rent  for 
a  long  time  of  premises  occupied  by  the 
bankrupt  was  ordered  to  be  paid  by  the 
trustee  and  not  charged  to  the  receiver. 
Receiver's  power-s  and  duties  in  general 
—  Custodian  of  property. —  A  temporary 
receiver  of  a  bankrupt  Is  merely  a  cus- 
todian of  the  estate,  with  authority  to 
inventory  and  receive  and  retain  all  of 
the  bankrupt's  assets;  the  purpose  of  his 
appointment  being  only  to  protect  the 
property  from  dissipation  and  loss  until 
it  IS  ascertained  that  there  is  a  bank- 
rupt's estate  to  be  administered.  Boon- 
ville Nat.  Bank  v.  Blakey,  (7th  Cir.  1901) 
107  Fed.  891,  47  C.  C.  A.  43,  6  Am.  Bankr. 
Rep.  13;  In  re  Kolin,  (7th  Cir.  1906)  134 
Fed.  567,  67  C.  C.  A.  481,  13  Am.  Bankr. 
Rep.  531;  Guaranty  Title,  etc.,  Co.  r. 
Pearlman,  (W.  D.  Pa.  1906)  144  Fed.  660, 
16  Am.  Bankr.  Rep.  461:  In  re  Rubel, 
(E.  D.  Wis.  1908)  166  Fed.  131,  21  Am. 
Bankr.  Rep.  666;  In  re  Leonard,  (D.  C. 
Nev.  1910)  177  Fed.  603,  24  Am.  Bankr. 
Rep.  97. 

The  receiver  in  bankruptcy  is  but  a  cus- 
todian, without  title,  for  the  purpose  of 
preservation,  and  not  for  the  purpose  of 
distributing  the  estate.  But  he  is  entitled 
to  take  custody  of  whatever  is  plainly  the 
property  of  the  bankrupt  and  against 
which  no  third  party  makes  any  claim 
with  color  of  title.  In  re  Michaelis,.(S.  1). 
N.  Y.  1912)   196  Fed.  718. 

A  receiver  has  no  power  to  appoint  a 
custodian  and  if  he  does  so  appoint,  and 
the  custodian  was  unnecessary,  the  cus- 
todian's fees  are  properly  chargeable  to 
him.  In  re  Tisch,  (S.  D.  N.  Y.  1912)  202 
Fed.  1018,  wherein  the  court  said:  **  I 
think,  also,  that  the  receiver  should  be 
charged  with  the  custodian's  fees.  There 
was  no  need  of  custodians.  The  bankrupt's 
assets  consisted  of  a  small  lot  of  jewelry 
worth  about  $1,200,  a  iarge  safe,  and  some 
showcases.  The  assets  might  have  been 
put  in  the  safe  and  the  safe  locked;  or  if, 
for  any  reason,  it  was  deemed  objection- 
able to  leave  them  in  the  safe,  tliey  could 
have  been  stored  at  slight  expense.  Ap- 
parently the  custodian's  services  consisted 
in  watching  the  safe  and  the  showcases, 
but  there  could  not  have  been  much  danger 
of  burglars  stealing  them.  If  the  eus- 
^dians   have   rendered   the   service,    they 


should  be  paid  by  the  trustee,  but  the 
amounts  paid  should  be  charged  to  the 
receiver.  Some  receivers  seem  to  suppose 
that  custodians  are  to  be  employed  in 
every  case.  They  are  not  required  in 
most  cases.  If  a  receiver  takes  the  same 
care  of  the  assets  that  a  prudent  man 
takes  of  his  property,  that  is  ordinarily 
enough." 

"  It  is  the  immediate  duty  of  the  re- 
ceiver of  the  property  to  preserve  the 
estate  intact,  and  to  conserve  the  assets 
and  estate  of  the  bankrupt,  pursuing  that 
course  pointed  out  by  the  Act  which  will 
best  promote  and  further  the  interests  of 
the  creditors."  In  re  Kleinhans,  (1902) 
113  Fed.  107. 

Duty  to  turn  over  assets  to  trustee, — 
It  seems  to  be  a  commbn  practice  for 
receivers  not  to  turn  over  assets  in  their 
hands  to  a  trustee  until  their  accounts 
are  passed  and  they  are  discharged,  but 
there  is  no  reason  for  such  a  practice.  It 
is  important  that  dividends  be  declared 
to  creditors  as  soon  as  there  are  sufficient 
funds  for  that  purpose.  A  receiver  may 
properly  retain  a  sufficient  sum  to  cover 
the  probable  expenses  of  the  receivership, 
but  any  surplus  should  be  immediately 
turned  over  to  the  trustee  as  soon  as  he 
is  appointed,  in  order  that  an  immediate 
dividend  may  be  declared.  In  re  College 
Clothes  Shop,  (S.  D.  N.  Y.  1911)  192 
Fed.  80. 

"  Sales  by  receivers  are  justified  only 
when  property  is  perishable  or  is  rapidly 
depreciatmg  in  value  on  a  falling  market 
or  for  other  reasons.  No  bankrupt  estate 
should  be  charged  with  the  expense  of 
such  a  proceeding  except  in  case  of  plain 
necessity."  In  re  Besrochers,  (N.  D.  N.  Y. 
1911)  183  Fed.  991. 

"After  a  receiver  has  once  gone  into 
possession,  it  may  become  necessary  to  sell 
the  property  for  the  very  purpose  of  pro- 
serving  it,  or  its  value  ...  in  whole  or 
in  part.  In  such  event,  I  think  the  court 
has  ample  power  to  order  or  confirm  a 
sale,  either  under  the  power  to  preserve 
implied  by  clause  3  itself,  or  under  clause 
7  of  the  same  section,  which  empowers 
the  court  to  '  cause  the  assets  of  bankrupts 
to  be  collected,  reduced  to  money  and  dis- 
tributed.' "  Per  McPherson,  D.  J.,  in  In 
re  Becker,  (1899)  98  Fed.  407. 

In  In  re  Peerless  Furnishing  Co.,  (S.  D. 
N.  Y.  1912)  199  Fed.  350,  the  facts  were 
held  to  warrant  the  confirmation  of  a 
receiver's  sale. 

Authority  to  act  outside  of  district. — 
Section  2  (3)  contains  nothing  whicft 
authorizes  the  court  to  confer  upon  a 
receiver,  appointed  thereunder,  who  is  not 
vested  with  title  to  the  bankrupt's  prop- 
erty, the  power  to  exercise  his  official 
functions  in  respect  to  such  property  in 
any  other  district;  and,  under  the  general 
rufe  governing  courts  of  equity  and  their 
receivers  appointed  in  creditors'  suits,  such 
receiver  has  no  authority  to  act  officially 
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outside  of  the  district  of  his  appointment. 
In  re  Benedict,  (E.  D.  Wis.  1905)  140 
Fed.  55,  15  Am.  Bankr.  Rep.  232.  See 
also  infra,  this  page,  cases  cited  under 
paragraph  Suits  outside  of  district. 

Right  to  examine  hooks  and  papers. — 
Where  it  is  alleged  that  the  bankrupt's 
stock  of  goods  has  been  sold  by  him  to 
a  certain  corporation  without  any  ade- 
quate consideration,  the  sale  being  induced 
by  the  fraud  of  the  vendee,  a  receiver  of 
the  bankrupt's  estate  has  the  right,  under 
process  from  the  court  of  bankruptcy,  to 
examine  any  books  or  dociunents  of  such 
corporation  showing  or  tending  to  show 
its  receipt  or  disposition  of  said  stock,  or 
in  any  other  way  relating  thereto.  In  re 
Fixen,  (S.  D.  Cal.  1899)  96  Fed.  748,  2 
Am.  Bankr.  Rep.  822.  See  also  the  anno- 
tations under  sections  7a  (9)  and  21o, 
infra. 

Duty  to  furnish  statements  from  hank- 
TupVs  accounts, —  WTiere  a  corporation  de- 
fendant, in  a  suit  for  infringement  of  a 
patent,  was  adjudged  a  bankrupt,  and  a 
receiver  appointed  for  its  property,  after 
an  interlocutory  decree  against  it  and  a 
reference  for  an  accounting  as  to  damages 
and  profits,  it  was  held  that  the  receiver 
could  not  be  required  to  prepare  a  state- 
ment of  profits  for  use  before  the  master 
from  the  company's  books,  or  to  render 
any  other  active  assistance  to  the  com- 
plainant at  the  expense  of  the  estate,  un- 
less he  elected  to  become  a  party  to  the 
suit;  but  that  he  might  be  required  by. 
subpoena  to  produce  the  books  before  a 
master.  American  Graphophone  Co.  t?. 
Leeds,  etc.,  Co.,  (S.  D.  N.  Y.  1909)  174 
Fed.  158,  23  Am.  Bankr.  Rep.  337. 

Power  to  adjust  claims. —  Receivers, 
prior  to  adjudication,  are  in  no  condition 
to  adjust  claims,  liquidated  or  unliqui- 
dated, and  have  no  power  to  do  so.  They 
may  not  compromise  claims  or  admit  or 
reject  them.  They  cannot  properly  defend, 
or,  if  they  do,  cannot  act  intelligently,  as 
their  office  is  of  short  duration,  and  their 
province  is  to  care  for  and  protect  or  pre- 
serve the  property,  not  to  defend  suits. 
In  re  Heim  Milk  Product  Co.,  (N.  D.  N.  Y. 
1910)    183  Fed.   787. 

Right  of  receiver  to  maintain  suits. — 
It  has  been  held  that  a  receiver,  appointed 
under  section  2  (3)  for  the  preservation 
of  the  bankrupt's  property,  has  no  author- 
ity to  maintain  a  suit  to  set  aside  a  pref- 
erential or  fraudulent  transfer.  Boonville 
Nat.  Bank  v.  Blakey,  (7th  Cir.  1901)  107 
Fed.  891,  47  C.  C.  A.  43,  6  Am.  Bankr. 
Rep.  13,  where,  however,  the  court  said: 
"  We  do  not  say  that  the  receiver  may 
not  by  suit  or  otherwise  assert  or  defend 
his  possession  of  the  visible  property  which 
the  law  has  placed  in  his  custody."  Guar- 
anty Title,  etc.,  Co.  t?.  Pearlman,  (W.  D. 
Pa.  1906)  144  Fed.  650,  16  Am.  Bankr. 
Rep.  461. 

But  in  In  re  Fixen,   (S.  D.  Cal.  1899) 
96  Fed.   748.  2  Am.   Bankr.   Rep     *22.   it 


was  held  that  the  court  has  jurisdiction, 
in  appointing  such  receiver,  to  authorize 
him  to  institute  all  necessary  actions  at 
law  or  in  equity  for  the  recovery  of  the 
bankrupt's  property. 

Suits  outside  of  district. —  It  has  been 
held  that  a  receiver  in  bankruptcy,  under 
an  order  to  collect  and  take  possession  of 
all  the  assets  of  an  alleged  bankrupt,  is 
not  authorized  to  bring  suits  in  a  district 
other  than  the  one  in  which  he  was  ap- 
pointed. In  re  Dunseath,  etc.,  Co.,  (W.  D. 
Pa.  1909j  168  Fed.  973,  22  Am.  Bankr. 
Rep.  75,  following  In  re  National  Mercan- 
tile Agency,  (E.  D.  Pa.  1904)  128  Fed. 
639,  12  Am.  Bankr.  Rep.  189. 

Ancillary  suit. —  In  In  re  Tygarts  River 
Coal  Co.,  (N.  B.  W.  Va.  1913)  203  Fed. 
178,  the  court  said:  "I  do  not  think  the 
temporary  receivers  appointed  in  bank- 
ruptcy, pending  the  election  of  a  trustee, 
have  such  interest  in  the  controversy  as 
warrants  them  to  institute  in  this  court 
of  different  jurisdiction  an  ancillary  pro- 
ceeding to  secure  its  aid  in  confirming 
their  appointment  and  securing  for  them 
the  custody  of  property  in  this  district. 
Their  appointment  is  merely  temporary; 
they  are  presumed  to  be  wholly  disinter- 
ested parties,  not  creditors,  directors, 
stockholders,  officers  of,  or  in  any  way 
interested  in  the  affairs  of  the  bankrupt; 
therefore  such  ancillary  proceeding  cannot 
in  my  judgment  be  instituted  by  them." 

But  see  In  re  Dempster,  (8th  Cir.  1909) 
172  Fed.  363,  97  C.  C.  A.  61,  22  Am 
Bankr.  Rep.  751,  wherein  it  was  held  that 
a  receiver  in  bankruptcy,  appointed  under 
section  2  ( 3 ) ,  is  charged  with  the  duty  of 
preserving  the  property  of  the  bankrupt, 
and  to  that  end,  where  property  is  sit- 
uated at  a  distance  from  the  court  of  his 
appointment,  and  is  in  danger  of  being 
dissipated  through  sales  by  judgment 
creditors,  which  would  cause  irreparable 
damage  to  the  estate  before  he  can  apply 
to  that  court,  he  may  maintain  any 
plenary  suit  or  action  necessary  for  its 
protection  in  the  district  where  the  prop- 
erty is  situated.  And  see  section  2  (20), 
infra. 

A  petition  in  involimtary  bankruptcy 
having  been  filed  against  an  absconding 
debtor,  and  a  receiver  having  been  ap- 
pointed by  the  Bankruptcy  Court  to  take 
charge  of  the  debtor's  property  within  ita 
territorial  jurisdiction,  the  court  will  not, 
before  the  adjudication  in  bankruptcy  has 
been  made,  order  the  receiver  to  enter 
suit  in  another  state,  in  order  to  get 
possession  of  the  bankrupt's  property 
there  situate;  the  proper  course  to  pursue 
being  "  for  the  petitioning  creditors  to 
take  proceedings  in  the  proper  court,  state 
or  federal,  ...  in  their  own  name,  setting 
up  the  proceedings  now  pending  in  bank- 
ruptcy ...  as  the  basis  of  their  action,** 
and  asking  to  have  their  rights  as  to  prop- 
erty situate  in  that  jurisdiction  duly  pro- 
tected by  injunction,  the  appointment  of  a 
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receiver,  or  any  other  appropriate  remedy. 
In  re  Schrom,  (1899)  97  Fed.  760. 

Injunction  in  aid  of  receivership. —  Be- 
fore the  qualification  of  a  receiver  ap- 
pointed to  take  charge  of  the  bankrupt's 
goods  summary  proceedings  were  instituted 
in  a  state  court  by  the  lessors  of  the 
bankrupt  to  recover  premises  which  had 
been  leased  and  which  contained  the  said 
goods,  no  possession,  however,  having  been 
obtained  before  such  qualification.  It  was 
held  that  the  receiver  was  entitled  to  an 
injunction  restraining  such  summary  pro- 
ceedings. In  re  Kleinhans,  (1902)  113 
Fed.  107. 

Remedy  of  adverse  claimants — The  re- 
ceivers or  the  marshals  cannot  forcibly 
seize  projperty  in  the  possession  of  an  ad- 
verse claimant.  Per  Gray,  J.,  in  Bardes  t?. 
Ha  warden  First  Nat.  Bank,  (1900)  178 
U.  S.  538,  20  S.  Ct.  1000,  44  U.  S.  (L.  ed.) 
1175;  per  Rogers,  D.  J.,  in  In  re  Bender, 
( 1901 )  106  Fed.  877.  But  where  the  bank- 
nipt  peaceably  surrenders  property  in  his 
possession  the  court  will  not  on  special 
appearance  and  summary  motion  by  an 
adverse  claimant  deliver  it  to  the  latter. 
In  re  Bender,  (1901)  106  Fed.  873,  hold- 
ing that  the  claimant  must  resort  to  a 
plenary  action  in  some  court  of  competent 
jurisdiction,  or  intervene  in  the  Bank- 
ruptcy Court  and  submit  himself  to  its 
jurisdiction. 

Liability  of  receiver. —  A  receiver  who 
contracts  beyond  his  powers  makes  himself 
individually  liable.  In  re  Kalb,  etc.,  Mfg. 
Co.,  (2d  Cir.  1908)  165  Fed.  895,  97  C.  C. 
A.  573,  21  Am.  Bankr.  Rep.  393. 

A  receiver  in  bankruptcy  for  a  railroad 
contractor,  who  continues  the  work  under 
a  contract,  by  paying  the  employees  of  a 
subcontractor  who  has  abandoned  the  work 
the  wages  due  them,  less  the  amounts  they 
owe  for  supplies,  which  it  was  the  custom 
of  the  subcontractor  to  withhold  and  pay 
to  the  petitioner,  does  not  inciu:  any  liabil- 
ity to  the  petitioner  for  the  amounts  due 
him,  where  the  receiver  is  not  indebted  to 
the  subcontractor,  but  pays  the  men  to 
avoid  delay  in  the  work,  and  the  filing  of 
liens.  In  re  Ferguson  0>ntracting  Co., 
(C.  C.  A.  2d  Cir.  1911)  187  Fed.  940. 

Necessity  of  leave  to  sue  receiver. — ^The 
Act  of  March  3,  1887,  ch.  373,  §  3,  24  Stat. 
L.  554.  and  Act  of  Aug.  13,  1888,  ch.  866, 
§  3,  26  Stat,  L.  436,  in  title  Jttdiciary, 
which  authorize  a  receiver  appointed  by 
a  federal  court  to  be  sued  without  pre- 
vious leave  of  such  court  "  in  respect  of 
any  act  or  transaction  of  his  in  carrying 
on  the  business  connected  with  "  the  prop- 
erty in  his  charge  apply  to  receivers  in 
bankruptcy,  but  do  not  authorize  a  suit 
without  leave  against  such  receiver  unless 
he  is  carrying  on  the  business  of  the  bank- 
rupt, or  in  respect  to  his  acts  relating 
merely  to  the  care  and  prevservation  of  the 
property  of  the  estate.  In  re  Kalb,  etc., 
Mfg.  Co.,  (2d  Cir.  1908)  165  Fed.  895,  91 
C.  C.  A.  573,  21  Am  Bankr.  Rep.  393. 


Restraining  suits  against  receivers. — 
Where  a  receiver  in  bankruptcy  acts  as  an 
officer  of  the  court  in  the  administration 
of  the  estate,  the  Bankruptcy  Court  has 
jurisdiction  to  determine  the  validity  of 
his  acts,  even  to  the  extent  of  preventing 
an  action  at  law  by  one  who  is  raising  no 
question  and  relying  on  no  right  which  is 
not  within  the  jurisdiction  of  the  Bank- 
ruptcy Court  in  the  bankruptcy  proceed- 
ing, the  parties  being  the  same;  but  such 
court  has  no  jurisdiction  to  prevent  main- 
tenance of  an  action  against  the  receiver 
to  enforce  a  liability  in  personam  against 
him  for  acts  done  beyond  the  scope  of  his 
authority.  In  re  Spechler,  (E.  D.  N.  Y. 
1911)    185  Fed.  311. 

Surcharge  on  accounting. —  In  In  re  Re- 
liable Bottle  Box  Co.,  (E.  D.  N.  Y.  1912) 
199  Fedi  670,  a  motion  was  granted  for 
an  order  compelling  a  former  receiver  to 
pay  $1,583.40,  with  which  his  account  was 
surcharged,  and  also  to  punish  him  for 
contempt  for  failure  to  obey  a  subsequent 
order  to  pay  at  once  three  items  included 
in  the  account. 

Compensation. — ^The  compensation  of  re« 
ceivers  or  marshals,  appointed  under  sec- 
tion 2  (3),  is  regulated,  since  the  enact- 
ment of  the  amendment  of  June  25,  1910, 
by  section  4Sd. 

Receiver  entitled  to  protection  aa  to  ew* 
peneea  and  aermcee, —  The  receiver,  upon 
appointment  and  acceptance,  becomes  the 
officer  and  hand  of  the  court  in  the  per- 
formance of  his  duties,  neither  subject  to 
the  wishes  or  directions  of  the  parties, 
nor  dependent  upon  the  result  of  the  con- 
troversy for  the  payment  of  his  expenses 
or  services;  and  he  is  clearly  entitled  to 
protection  by  the  court,  in  the  exercise  of 
such  jurisdiction,  for  all  expenses  rightly 
incurred  and  services  rendered  under  its 
orders,  either  in  allowances  out  of  the 
funds  committed  to  his  charge,  or  through 
provision  otherwise  made  by  the  court  to 
that  end.  In  re  T.  E.  Hill  Co.,  (7th  Cir. 
1907)  159  Fed.  73,  86  C.  C  A.  263,  20 
Am.  Bankr.  Rep.  73. 

A  court  of  bankruptcy  may  enforce  an 
order  requiring  petitioning  creditors  to 
pay  the  .expenses  of  a  receivership,  pro- 
cured by  tnem,  by  proceedings  in  con- 
tempt. In  re  Lacov,  (2d  Cir.  1906)  142 
Fed.  960,  74  C.  C  A.  130,  15  Am.  Bankr. 
Rep.  290. 

Termination  of  receivership. — ^The  func- 
tions of  the  receiver,  as  between  the  par- 
ties in  interest,  cease  with  the  final  ter- 
mination of  the  petition  for  adjudication. 
The  receiver  is  still  amenable  to  the  court, 
however,  and  his  functions  do  not  entirely 
cease  until  he  has  been  expressly  dis- 
charged by  order  of  the  court.  T.  E. 
Hill  Co.  V.  United  States  Fidelitv,  etc., 
Co.,  (1914)  265  HI.  634,  107  X.  E. 
194. 

'^Accounts  of  marshal "  are  required  and 
the  contents  thereof  prescribed  in  GeneraJ 
Order  -No.  XIX. 
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(4)  [Try  and  punish  bankrupts,  etc.]  arraign,  try,  and  punish  bank- 
rupts, officers,  and  other  persons,  and  the  agents,  officers,  members  of  the 
board  of  directors  or  trustees,  or  other  similar  controlling  bodies,  of  corpo- 
rations for  violations  of  this  Act,  in  accordance  with  the  laws  of  procedure 
of  the  United  States  now  in  force,  or  such  as  may  be  hereafter  enacted, 
regulating  trials  for  the  alleged  violation  of  laws  of  the  United  States; 
[{1898)  30  Stat,  L.  545,] 

As  to 

OfTenses  generally,  see  the  several  subdivisions  of  section  29. 
Jury  trial,  see  section  19c. 


(5)  [Permit  temporary  transaction  of  business.]  authorize  the  business 
of  bankrupts  to  be  conducted  for  limited  periods  by  receivers,  the  marshals, 
or  trustees,  if  necessary  in  the  best  interests  of  the  estates,  and  allow  such 
officers  additional  compensation  for  such  services,  as  provided  in  section 
forty-eight  of  this  Act;  [{amended  1903  and  1910,  both  acts  excepting 
pending  cases)  32  Stat,  L,  797  and  36  Stat,  L.  838,] 

This  clause  as  originally  enacted  read  as  follows: 

"(5)  authorize  the  business  of  bankrupts  to  be  conducted  for  limited  periods  by 
receivers,  the  marshals,  or  trustees,  if  necessary  in  the  best  interests  of  the  estates;  " 
[30  Slat,  L,  546,]  The  amendatory  Act  of  1903  made  it  read  as  follows:  "(5)  Author- 
ize the  business  of  bankrupts  to  be  conducted  for  limited  periods  by  receivers,  the 
marshals,  or  trustees,  if  necessary  in  the  best  interests  of  the  estates,  and  allow  such 
ofhcers  additional  compensation  for  such  services,  but  not  at  a  greater  rate  than  in 
this  Act  allowed  trustees  for  similar  services."  [32  Stat.  L.  797.]  The  Act  of  1910 
made  it  read  as  in  the  text. 


A  referee  should  obtain  the  sanction  of 
the  judge  before  authorizing  the  continu- 
ance of  a  bankrupt's  business,  where  such 
business  is  of  considerable  magnitude. 
Bray  t?.  Johnson,  (4th  Cir.  1908)  166  Fed. 
67,  91  C.  C.  A.  643,  21  Am.  Bankr.  Rep. 
383. 

Order  to  continue  business. —  An  order 
authorizing  a  receiver  in  bankruptcy  to 
continue  the  business  of  the  bankrupt  for 
a  limited  time  is  largely  discretionary, 
and  cannot  be  collaterally  attacked.  In 
re  Isaacson,  (2d  Cir.  1909)  174  Fed.  406, 
98  C.  C.  A.  614,  23  Am.  Bankr.  Rep.  98. 

Power  to  borrow  money  to  continue 
business. —  A  receiver  who  is  authorized 
to  conduct  a  bu.siness,  for  the  successful 
conduct  of  which  the  extension  of  credit 
and  borrowing  of  money  is  necessary  and 
cuHtomary,  has  the  implied  power  to  pur- 
chase on  cn^it,  and  even  to  borrow  money. 
Such  a  power  will  be  implied,  however, 
only  in  the  absence  of  an  express  power 
to  borrow  conferred  by  the  court.  In  re 
Burkhalter,  (X.  1).  Ala.  1910)  182  Fed. 
3:)3. 

Receivers^  eertificatea, —  To  continue  the 
business  of  bankrupts  by  receivers,  courts 
of  bankruptcy  have  implied  power  to  au- 
thorize the  issuance  of  receivers'  certifi- 
cates to  provide  the  funds  necessary  for 
operating  expenses.  In  re  Erie  Lumber 
Co.,  (S.  D.  (ia.  1006)  150  Fed.  S17,  17 
Am.  Bankr.  Rep.  0S9;  In  re  Ret»tcin,  (K. 
D.  Pa.  1908)  162  Fed.  986,  20  Am.  Bankr. 
Rep.  832. 


Trustees*  certificates. —  In  a  case  where 
the  compensation  which  a  receiver  was 
entitled  to  receive  upon  funds  handled 
through  the  bankrupt's  trustees  in  con- 
ducting the  business  was  ordered  to  be  con- 
tinued by  the  referee,  the  court  said: 
"  The  courts  are  authorized  to  continue 
the  business  of  bankrupts,  and  this  referee 
exercised  this  authority,  which,  in  pa.-^s- 
ing,  it  may  be  said  as  to  a  transaction  of 
this  magnitude,  without  the  express  sanc- 
tion of  the  court,  was  of  exceedingly 
doubtful  propriety,  and  the  issuance  of 
trustees'  certificates  for  $75,000,  or  indeed 
for  any  amount,  assuming  it  should  be 
done  in  a  bankruptcy  case  at  all,  ought 
manifestly  not  to  l)e  thought  of  by  a  ref- 
eree. The  temptation,  if  a  referee  could 
thus  increase  his  compensation,  to  err, 
would  be  too  great.  Serious  questions  in- 
volving his  personal  interest,  upon  which 
he  would  have  judicially  to  pass,  would 
be  continually  presented,  and  the  result 
of  such  a  system  would  soon  be  disastrous, 
and  bring  the  courts  of  bankruptcy  into 
disrepute."  Bray  v.  Johnson,  (4th  Cir 
1908)  166  Fed.  57,  91  C.  C.  A.  643,  21 
Am.  Bankr.  Rep.  383. 

Compensation. —  Since  the  amendatory 
Act  of  1910  enacting  section  2  (5)  in  its 
present  form,  the  compensation  of  trus- 
tees, marshals,  or  receivers,  where  the 
business  of  the  bankrupt  is  conducted  by 
them,  is  regulated  by  section  48<^. 

Section  2  (5)  does  not  vest  the  court 
with   power  to  fix  the  compensation  of  a 
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trustee  in  advance  for  services  to  be  ren- 
dered in  the  future.  In  re  Willis  W.  Rus- 
sell Card  Co.,  (D.  C.  N.  J.  1909)  174  Fed. 
202,  23  Am.  Bankr.  Rep.  900. 

"  Under  the  ori^nal  Act  of  1898,  a  re- 
ceiver's compensation  was  not  limited  by 
statute,  but  only  by  the  discretion  of  the 
court,  like  that  of  a  redfeiver  in  equity. 


In  re  Scott,  (1900)  99  Fed.  404;  /n  re 
Adams  Sartorial  Art  Co.,  (1900)  101  Fed. 
215."  Per  Lowell,  J.,  in  In  re  Cambridge 
Lumber  Co.,  (1905)  136  Fed.  983,  in 
which  case  and  in  In  re  Richards,  (1903) 
127  Fed.  772,  the  compensation  to  which 
a  receiver  was  entitled  under  section  2  (5) 
as  amended  in  1903  was  determined. 


(6)  [Substitute  additional  parties.]  bring  in  and  substitute  additional 
persons  or  parties  in  proceedings  in  bankruptcy  when  necessary  for  the  com- 
plete determination  of  a  matter  in  controversy;     [{1898)  30  Stat,  L,  545.] 

Bringing  in  a  party. —  It  was  held  that, 
under  the  authority  of  this  clauHC,  tlie 
Bankruptcy  Court  had  power  to  bring  in 
a  purchaser  from  the  bankrupt's  assignee 
in  insolvency,  in  order  to  settle  the  equi- 
ties in  respect  to  the  property  purchased 
or  the  money  paid  therefor*  where-  the 
purchase  was  made  before  any  trustee  was 
appointed;  but  after  and  with  full  knowl- 
edge of  the  petition  in  bankruptcv.  Bryan 
r.  Bernheimer,  (1901)  181  U.  S*.  188,  21 
S.  Ct.  657,  45  U.  S.   (L.  ed.)  814. 

A  nonresident  alleged  member  of  a  part- 
nership was  brought  into  the  case  of  In  re 
Schwartz,  (E.  D.  X.  Y.  1913)  204  Fed. 
326,  a  case  of  adjudication  against  other 
members  of  the  firm  individually  and  as 
partners. 

Section  s  (6)  does  not  confer  plenary 


jurisdiction  of  civil  actions,  at  law  and 
in  equity,  to  determine  title  to  and  reduce 
to  possession  alleged  assets  of  a  bankrupt, 
since  section  23  of  the  Act  is  intended  to 
define  the  jurisdiction  of  such  courts  over 
suits  of  that  character.  Bardes  t>.  Uawar- 
den  First  Nat.  Bank,  (1900)  178  U.  S. 
624,  20  S.  Ct.  1000,  44  U.  S.  (L.  ed.) 
1175,  4  Am.  Bankr.  Rep.  163,  decided 
prior  to  the  amendment  of  sections  23  b, 
60b,  67e  and  70e,  giving  bankruptcy  courts 
jurisdiction  oit  certain  suits  by  the  trustee. 
The  test  of  jurisdiction  to  determine 
matters  in  controversy  between  third  per- 
sons is  the  necessity  of  doing  so  in  or^^^^r 
to.  administer  the  estate.  In  re  Hobbs, 
(N.  D.  W.  Va.  1906)  146  Fed.  211,  IB 
Am.  Bankr.  Rep.  544. 


(7)  [Collect  and  distribute  assets.]  cause  the  estates  of  bankrupts  to 
be  collected,  reduced  to  money  and  distributed,  and  determine  controversies 
in  relation  thereto,  except  as  herein  otherwise  provided;  [{1898)  30  Stat. 
L.  546,] 


As  Uy 

O)llection  and  reduction  of  assets,  see 

section  47a  ( 2 ) . 
Determining  validity  of  liens,  see  the 

several  subdivisions  of  section  67. 
Jurisdiction  of  referees,  8ee  the  sev- 
eral subdivisions  of  section  38. 
Jurisdiction    over    adverse    claimants 
and  determination  of  controversies, 
see  sections  23  a  and  b,  and  the  last 
division  of  the  first  note  to  section 
70a. 
Recovery  of  voidable  preferences,  see 

section  60b. 
Recovery     of     fraudulent     transfers 
within  the  four-months  period,  see 
section  67  e. 
Recovery    of    transfers    in    fraud    of 
creditors  generally,  see  section  706. 
Sale  of  property,  see  section  47a  (2), 
and  section  70b. 
Causing  estates  to  be  coUected. —  The 
Bankruptcy  Court  has  power  in  a  proper 
case  to  order  an  assessment  on  stockhold- 
ers of  a  bankrupt  corporation  for  unpaid 
subscriptions  to  the  capital  stock,  and  the 
stockholders  are  not  necessary  parties  in 
an    application    to    levy    an    assessment. 

1  F.  S.  A.— 34 


In  re  Miller  Electrical  Maintenance  Co., 
(1001)  111  Fed.  615,  citing  Sanger  v. 
Upton,  (1875)  91  U.  S.  56,  23  U.  S. 
(L.  cd.)  220,  to  the  point  that  a  similar 
jurisdiction  was  exercised  under  the  Bank- 
ruptcy Act  of  1867.  See  also  In  re  Crys- 
tal Spring  Bottling  Co.,  (1899)  96  Fed. 
945. 

Jurisdiction  to  "determine  controyer- 
aies,'*  in  general,  etc. —  For  a  full  discus- 
sion of  the  subject,  see  infra,  notes  to 
section  2  (15)  and  section  23&. 

The  jurisdiction  of  courts  of  bankruptcy 
to  determine  controversies  under  section  2 
(7)  depends  upon  "(1)  whether  the  con- 
troversy is  one  having  reference  to  prop- 
erty actually  in  the  possession  of  the  bank- 
ruptcy court  or  belonging  to  the  bank- 
rupt's estate;  or  (2)  whether  it  arises  in 
the  bankruptcy  proceeding,  and  the  prop- 
erty in  question,  therefore,  becomes  sub- 
ject to  distribution  to  creditors;  or  (3) 
whether,  by  the  nature  of  the  controversy, 
power  is  conferred  on  the  court  to  deter- 
mine as  to  conflicting  liens  and  apportion 
assets."  Per  Hazel,  J.,  in  In  re  Kellogg, 
(W.  D.  N.  Y.  1902)  113  Fed.  120,  7  Am. 
Bankr.  Rep.  623. 
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District  Courts  of  the  United  States,  as 
eourts  of  bankruptcy,  have  jurisdiction  to 
entertain  and  determine  all  suits  brought 
by  trustees  in  bankruptcy  which  are  neces- 
sary for  collecting,  reducing  to  money,  and 
distributing  the  estates  of  bankrupts,  and 
for  determining  controversies  in  relation 
thereto,  except  such  as  are  otherwise  pro- 
vided for  in  the  Bankruptcy  Act.  In  re 
Sievers,  (E.  D.  Mo.  1899)  91  Fed.  366,  1 
Am.  Bankr.  Rep.  117;  In  re  McCallum, 
(E.  D.  Pa.  1902)  113  Fed.  393,  7  Am. 
Bankr.  Rep.  596. 

"  The  utmost  effect  that  can  be  given  to 
clause  7  of  section  2  is  to  authorize  juris- 
diction of  such  controversies  between  a 
trustee  and  an  adverse  claimant  of  the 
bankrupt's  property  as  the  trustee  is  not 
compelled  by  section  23  to  bring  in  the 
state  court."  In  re  Baudouine,  (C.  C.  A. 
1900)    101  Fed.  574. 

The  concluding  words,  **  except  as  herein 
otherwise  provided,"  refer  to  the  provi- 
sions of  section  23  a  and  b,  limiting  the 
jurisdiction  of  Bankruptcy  Courts.  Bryan 
V.  Burnheimer.  (1901)  181  U.  S.  194,  21 
S.  Ct.  667,  45  U.  S.  (L.  ed.)  814;  Bardes 
V.  Hawarden  First  Nat.  Bank,  (1900)  178 
U.  S.  535,  20  S.  Ct.  1000,  44  U.  S.  (L.  ed.) 
1175.  See  also  In  re  Kellogg,  (1902)  113 
Fed.  124;  In  re  Woodbury,  (1900)  98 
Fed.  836;  Pepperdine  f.  Headley,  (1900) 
OS  Fed.  864;  Carter  v.  Hobbs,  (1899)  92 
Fed.  699. 

The  exception  referred  to  in  clause  (7) 
is  contained  in  the  provision  of  section 
23,  which  relates  to  suits  against  adverse 
claimants.  In  re  Alexander,  (N.  D.  Ohio 
1911)    193  Fed.  749. 

Determination  of  extent  of  liens  and  of 
rights  thereunder. —  *'  The  broad  powers 
conferred  by  section  2  (7)  of  the  Bank- 
ruptcy Act  authorize  a  bankruptcy  court 
to  cause  the  estate  of  a  bankrupt  to  be 
collected,  reduced  to  money,  and  distrib- 
uted, to  determine  controversies  in  rela- 
tion thereto,  and  to  bring  in  and  substi- 
tute additional  parties  whenever  necessary 
for  the  complete  determination  of  a  mat- 
ter in  controversy.  When  property  has 
thus  become  subject  to  a  bankruptcy  court, 
jurisdiction  exists  to  pass  upon  questions 
relating  to  the  disposition  of  the  p^up- 
erty,  and  to  determine  the  extent  and 
character  of  liens  thereon,  or  rights 
therein."  In  re  National  Boat,  otc,  Co., 
(D.  C.  Me.  1914)    216  Fed.  208. 

Section  2  (7)  is  qualified  by  the  pro- 
visions in  section  Q7d  concerning  liens, 
and  section  57/i  concerning  the  methcxl 
of  ascertaining  the  value  of  securities  held 
by  creditors.  In  re  Browne,  (1900)  104 
Fed.  762. 

Property  in  the  physical  possession  of 
the  bankrupt  is  within  the  jurisdiction  of 
Bankruptcy  Court,  to  administer  it  as 
assets  of  the  estate,  and  to  determine  all 
claims  to  the  property.  Hebert  r.  Craw- 
ford. (1913)  228  U.  S.  204,  33  S.  Ct.  484, 
57  U.  S.   (L.  ed.)   800. 


Where  property  is  in  possession  of  the 
Bankruptcy  Court  as  assets  of  the  estate, 
that  court  has  jurisdiction  to  determine  a 
right  thereto  claimed  by  one  who  has  sub- 
sequently levied  thereon  under  state  proc- 
ess. In  re  Lemmon,  etc.,  Co.,  (C.  C.  A. 
1901)    112  Fed.  296. 

Controversy  '  between  trustees. —  The 
right  to  determine  ownership  of  a  fund 
claimed  by  the  trustee  of  two  different 
estates  and  to  distribute  it  to  one  set  of 
creditors  or  the  other  is  necessarily  vested 
in  the  court  of  bankruptcy.  In  re  Rosen- 
berg, (1902)   116  Fed.  402. 

Intervention  by  claimants. —  The  owner 
of  property  in  the  custody  of  an  officer  of 
the  Bankruptcy  Court  may  intervene  and 
obtain  an  order  for  its  return  to  him. 
In  re  Whitever,  (C.  C.  A.  1900)  105  Fed. 
180;  Fisher  v.  Cushman,  (C.  C.  A.  1900) 
103  Fed.  860;  In  re  Kindt,  (1900)  101 
Fed.  107.  See  also  In  re  Todd.  (1901) 
109  Fed.  265;  In  re  Durham,  (1900)  104 
Fed.  231.  And  see  the  last  division  of  the 
first  note  to  section  70a. 

In  Bloomingdale  v.  Empire  Rubber  Mfg. 
Co.,  (1902)  114  Fed.  1016,  the  court 
ordered  that  certain  property  which  the 
bankrupt  had  obtained  by  fraud  and  had 
secreted,  should  be  returned  to  the  parties 
from  whom  he  obtained  it. 

But  if  the  claimant's  title  is  disputed 
he  will  be  remitted  to  a  plenary  action  in 
some  court  of  competent  jurisdiction.  In 
re  Bender,    (1901)    106  Fed.  873. 

One  who  claims  a  superior  right  to  a 
fund  about  to  be  distributed  by  the  Dis- 
trict Court  in  bankruptcy  should  present 
his  claim  to  that  court  for  determination, 
though  tlie  amount  claimed  be  less  than 
the  jurisdictional  amount  required  for  a 
suit  in  the  federal  courts.  In  re  McCal- 
lum, (1902)  113  Fed.  393,  where  leave  to 
sue  the  trustee  in  bankruptcy  in  the  state 
court  was  denied. 

A  sale  of  the  bankrupts'  property  made 
by  an  assignee  to  the  bankrupts'  wives,  the 
proceeds  of  the  sale  being  thereafter  paid 
over  to  the  trustee  in  bankruptcy,  appear- 
ing by  satisfactory  evidence  to  be  void- 
able, nevertheless,  after  the  property  had 
))een  resold,  and  by  reason  of  lapse  of  time 
it  appeared  doubtful  whether  the  vacation 
of  the  sale  and  a  suit  for  an  accounting 
rendered  necessary  thereby  would  result 
in  benefit  of  the  estate,  the  Bankruptcy 
Court  refused  to  vacate  the  sale  on  behalf 
of  the  creditors  unless  they  gave  a  bond 
to  indemnify  the  trustee  for  any  prospec- 
tive loss  to  the  estate.  In  re  Finlay, 
(1900)    104  Fed.  675. 

Exclusive  jurisdiction  to  distribute. — 
The  assets  of  a  bankrupt  which  are  in 
the  custody  of  the  Bankruptcy  Court  are 
distributable  under  its  order  alone,  and 
are  not  subject  to  a  levy  by  a  sheriff  on  a 
judgment  against  the  trustee.  In  re 
Neely,  (1901)  108  Fed.  371,  granting  a 
restraining  order  against  such  levy. 
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As  to  declaration*  and  payment  of  divi- 
dends, see  notes  to  section  65. 

The  distribution  of  the  bankrupt's  es- 
tate is  controlled  by  the  provisions  of  the 


Act  of  Congress,  and  its  interpretation  is 
ultimately  a  matter  for  federal  determina- 
tion. In  re  York  Silk  Mfg.  Ck).,  (M.  D. 
Pa.  1911)   188  Fed.  735. 


(8)  [Close  estates.]  close  estates,  whenever  it  appears  that  they  have 
been  fully  administered,  by  approving  the  final  accounts  and  discharging 
the  trustees,  and  reopen  them  whenever  it  appears  they  were  closed  before 
being  fully  administered;     [{1898)  30  Stat.  L.  546.] 


Cloaing  estate.—  "  It  is  the  duty  of  the 
courts  to  close  estates  as  soon  as  practi- 
cable." Per  Baker,  D.  J.,  in  In  re  Stein, 
(1899)  94  Fed.  125.  And  see  as  to  the 
duty  of  the  trustee  in  that  behalf,  infra, 
section  47a  (2). 

As  expressly  stated  in  clause  (8)  an 
estate  is  closed  when  the  final  account  is 
approved  and  all  the  funds  are  distrib- 
ut«l.  Kinder  v.  Scharff,  (1911)  129  La. 
218,  55  So.  769. 

In  In  re  Carr,  (1902)  116  Fed,  556, 
final  settlement  was  refused  on  account  of 
the  inadequate  records  kept  by  the  bank- 
rutpcy  officers,  although  the  court  had 
no  suspicion  that  funds  had  been  mis- 
applied. 

Reopening  of  estate  —  In  general,—  Un- 
der section  2  (8)  a  court  of  bankruptcy 
may,  upon  a  proper  showing,  reopen  es- 
tates whenever  it  appears  that  they  were 
closed  before  tliey  were  fully  administered; 
thus  estates  may  be  reopened  on  the  dis- 
covery of  additional  assets,  or  for  the  pur- 
pose of  correcting  schedules,  or  where  the 
interest  of  justice  requires  it.  In  re 
Shaffer,  (E.  D.  N.  C.  1900)  104  Fed.  982, 
4  Am.  Bankr.  Rep.  728;  In  re  Paine, 
(W.  D.  Ky.  1904)  127  Fed.  246,  11  Am. 
Bankr.  Rep.  351;  Clark  v.  Pidcock,  (3d 
Cir.  1904)  129  Fed.  745,  64  C.  C.  A.  273, 
12  Am.  Bankr.  Rep.  309;  In  re  Barton, 
(W.  D.  Ark.  1906)  144  Fed.  640,  16  Am. 
Bankr.  Rep.  569;  In  re  Rybum,  (D.  C. 
Conn.  1906)  145  Fed.  662,  16  Am.  Bankr. 
Rep.  514;  In  re  McKee,  (E.  D.  N.  Y. 
1908)  165  Fed.  269,  21  Am.  Bankr.  Rep. 
306;  In  re  Pierson,  (S.  D.  N.  Y.  1909) 
174  Fed.  160,  23  Am.  Bankr.  Rep,  58; 
Matter  of  Sonnabend,  (D.  C.  Mass.  1906) 
18  Am.  Bankr.  Rep.  117. 

Eanatence  of  unadministered  asseta  nee- 
essary. —  To  authorize  the  court  to  reopen 
the  estate  of  a  bankrupt,  it  should  appear 
by  some  satisfactory  evidence  that  there 
are  assets  unadministered,  althougti  no 
formal  or  technical  procedure  is  required. 
An  unverified  petition  filed  by  a  creditor, 
stating  on  information  and  belief  that  the 
wife  of  the  bankrupt  has  "  money  or  prop- 
erty" belonging  to  him,  without  stating 
its  character  or  amount,  and  which  is  un- 
supported by  aflidavits  or  other  evidence, 
is  insufiicient  to  warrant  action  by  the 
court.  In  re  Newton,  (8th  Cir.  1901) 
107  Fed.  429,  46  C.  C.  A.  399,  6  Am. 
Bankr.  Rep.  52. 

To    recover    aeeete. —  Where    bankrupt 


partners  were  refused  a  discharge  after 
the  estate  in  bankruptcy  had  been  closed, 
on  the  ground  that  they  had  in  their  pos- 
session several  thousand  dollars  in  money 
which  they  did  not  schedule,  and  there  is 
evidence  tending  to  show  that  they  have 
since  invested  such  money  in  property  in 
the  names  of  other  persons,  creditors  are 
entitled  to  have  the  estate  reopened,  to 
the  end  that  proceedings  may  be  insti- 
tuted to  recover  such  property  for  their 
benefit.  In  re  Barton,  (W.  D.  Ark.  1906) 
144  Fed.  540,  16  Am.  Bankr.  Rep.  569. 

Where  it  appears  that  certain  property 
had  been  transferred  by  the  bankrupt, 
prior  to  his  adjudication;  that  it  was 
omitted  from  his'  schedules  and  had  no 
part  in  the  settlement  of  his  estate;  and 
that  since  such  settlement  facts  have  been 
discorvered  which  lead  creditors  to  believe 
that  the  transfer  was  fraudulent,  an  order 
reopening  the  estate  is  warranted.  In  re 
Ryburn,  (D.  C.  Conn.  1906)  145  Fed.  662, 
16  Am.  Bankr.  Rep.  514. 

To  administer  new  asseta. —  After  an 
estate  had  been  closed  and  the  voluntary 
bankrupt  discharged,  he  filed  a  supple- 
mentary petition  with  additional  sched- 
ules, setting  forth  the  reasons  why  they 
had  been  previously  omitted.  '  It  was  held 
that  the  court  might  reopen  the  proceed- 
ings in  order  tliat  the  new  assets  miffht 
be  administered  for  the  benefit  of  credit- 
ors who  had  established  their  claims  in 
the  prior  proceedings  according  to  the  Act ; 
but  that  the  supplementary  proceeding^ 
were  not  to  affect  the  bankrupt's  discharge 
granted  more  than  a  year  prior  thereto, 
nor  was  a  creditor  who  had  omitted  to 
prove  his  claim  in  such  prior  proceedings 
to  have  any  status  in  the  subsequent  pro- 
ceedings or  -any  right  to  examine  the  bank- 
rupt.   In  re  Shaffer,  (1900)   104  Fed.  982. 

In  In  re  Lighthall,  (N.  D.  N.  Y.  1915) 
221  Fed.  791,  an  estate  was  reopened  to 
administer  money  paid  on  a  claim  subse- 
quent to  the  discharge  of  the  trustee,  who 
had  reported  the  claim  as  of  no  value,  but 
had  done  no  tiling  to  show  a  purpose  to 
abandon  the  claim.  The  court  said :  "  The 
closing  of  the  estate  in  bankruptcy  did  not 
operate  to  transfer  the  title  of  unadmin- 
istered assets,  the  title  to  which  had  vested 
by  operation  of  law  in  the  trustee,  back 
to  the  bankrupt.  If  such  were  the  effect 
of  closing  the  estate  of  a  bankrupt  it 
would  be  of  no  avail  to  reopen  the  estate 
when  not  fully  administered." 
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To  amend  schedules, —  Where  the  mem- 
bers of  a  partnership  were  adjudged  bank- 
rupts on  a  voluntary  petition  and  obtained 
a  discharge,  having  scheduled  no  assets; 
and  at  the  time  of  the  adjudication  an 
action  on  promissory  notes  was  pending 
against  them  in  a  state  court,  in  which 
they  had  pleaded  a  counterclaim,  but 
through  inadvertence  or  mistake  neither 
the  notes  nor  the  counterclaim  were  sched- 
uled, it  was  held,  that  on  their  applica- 
tion, made  before  the  expiration  of  the 
time  for  filing  claims,  the  oankrupts  were 
entitled  to  have  the  discharge  set  aside, 
and  to  amend  their  scliedules  by  including 
both  the  creditors*  claim  and  their  coun- 
terclaim. In  re  McKee,  (E.  D.  N.  Y. 
1908)  165  Fed.  269,  21  Am.  Bankr.  Rep. 
300. 

The  power  to  reopen  the  estate  is  given 
in  one  contingency,  namely,  when  it  ap- 
pears that  the  case  was  closed  before 
being  fully  administered,  and  the  court 
has  no  power  to  open  a  closed  estate,  so 
as  to  permit  a  discharged  bankrupt  to 
amend  his  schedulo  by  inserting  the  name 
of  a  creditor  omitted  therefrom.  In  re 
Sayer,  (N.  D.  N.  Y.  1914)  210  Fed.  397; 
In  re  Spicer,  (1906)  145  Fed'.  431,  16 
Am.  Banlcr.  Rep.  SOl. 

Amendment  of  schedules,  see  in  general 
the  noie  to  section  7a  ( 8 ) . 

To  remove  bar  against  suit  by  trustee, 
— The  power  to  reopen  estates  given  in  this 
section  "  whenever  it  appears  that  they 
were  closed  before  being  fully  adminis- 
tered "  cannot  be  taken  to  include  the 
power  of  tlie  court  of  bankruptcy  to  re- 
move the  bar  of  section  lid  at  its  own 
will  simply  because  a  trustee  may  have 
changed  his.  mind.  Kinder  v,  Scharif, 
(1913)  231  U.  S.  517,  34  'A,  Ct.  164,  68 
U.  S.  (L.  ed.)  343,  wherein  the  court 
said:  "The  question  is  simply  whether, 
when,  after  an  estate  is  closed,  and  more 
than  two  years  later  a  truntee  comes  to 
the  conclusion  that  he  undervalued  a 
claim  that  he  knew  of  and  might  have 
sued  upon,  or  finds  that  the  value  has 
risen  since,  the  Bankruptcy  Court  may 
reopen  the  estate  for  the  sole  purpose  of 
getting  rid  of  the  statute,  and  allowing 
tiie  trustee  to  sue.  .  .  .The  judge  had  no 
power  by  an  ex  parte  order  reopening  the 
estate  to  remove  the  bar  that  was  com- 
pleted, and  that  there  was  no  ground  for 
removing.  Whether  it  be  put  on  the 
construction  of  the  Bankruptcy  Act  or  on 
tlie  ground  that  the  estate  was  fully 
administered  quoad  hoc^  or  of  laches  on 
tho  part  of  the  trustee,  it  comes  to  the 
same  thing.  The  claim  in  controversy 
cannot  be   made   the  ground  of   a   suit.'' 

Effect  of  reopening  icith  respect  to  dis- 
ch  ^rge,  and  j^roof  of  claims. —  L'nder  sec- 
tion 2  (8)  a  court  of  bankruptcy  has 
jurisdiction  to  entertain  a  supplemental 
petition  filed  by  *  a  voluntary  bankrupt 
after  the  estate  has  been  closed  and  the 
bankrupt    discharged,    setting    out    addi- 


tional schedules  of  property,  with  i.ae 
reasons  for  their  former  omission;  and 
the  court  may  reopen  the  proceedings  for 
the  purpose  of  administering  the  new 
assets  for  the  benefit  of  creditors  who 
proved  their  claims  in  accordance  with 
the  statute  in  the  original  proceedings. 
But  such  supplementary  proceedings  can- 
not affect  the  discharge  of  the  bankrupt, 
where  more  than  a  year  has  elapsed  since 
it  was  granted,  nor  has  a  creditor  who 
failed  to  prove  his  claim  in  the  original 
proceedings  any  standing  in  such  supple- 
mentary proceedings,  or  the  right  to  ex- 
amine the  bankrupt  therein.  In  re  Shaf- 
fer, (E.  D.  N.  C.  1000)  104  Fed.  982, 
4  Am.  Bankr.  Rep.  728. 

The  pendency  of  a  petition  to  set  aside  a 
composition  does  not  operate  to  prohibit 
the  roferee  from  exercising  his  right  inde- 
pendently of,  or  in  conjunction  with,  such 
application,  to  reopen  an  estate;  and  such 
reopening  is  not  an  interference  vfith  the 
administration  of  the  estate.  Matter  of 
Sonnabend,  (D.  C.  Mass.  1906)  18  Am. 
Bankr.  Rep.  117. 

Who  may  apply  for  reopening. — The  ap- 
plication or  petition  to  reopen  estates  in 
bankruptcy  must  be  made  by  some  party 
interested  in  the  estate,  and  who  would 
be  benefited  by  such  reopening.  In  re 
Chandler,  (7th  Cir.  1905)  138  Fed.  637, 
71  C.  C.  A.  87,  14  Am.  Bankr.  Rep.  512; 
In  re  Meyer,  (D.  C  Ore.  1910)  181  Fed. 
904. 

Thus  it  has  been  held  that  where  a.bank- 
rupt*8  estate  lias  been  closed  and  the  bank- 
rupt discharg.  tl,  the  office  of  trustee  is 
thereby  terminated,  and  the  former  trustee 
of  the  estate  has  no  standing  to  apply  to 
have  the  estate  reopened  for  the  reason 
that  it  was  not  fully  administered.  In  re 
Paine,  (W.  I).  Ky.  1904)  127  Fed.  246,  11 
Am.  Bankr.  Kop.  351. 

Where  claims  of  creditors  were  not 
proved  within  the  time  required  by  section 
57n,  such  creditors  have  no  standing  to 
apply  to  have  the  bankrupt's  estate  re- 
opened on  the  ground  that  he  had  fraudu- 
lently concealed  assets.  In  re  Paine,  (W. 
D.  Ky.  1904)  127  Fed.  246,  11  Am.  Bankr. 
Rep.  *351. 

Time  of  making  application  for  reopen- 
ing.—  An  application  to  reopen  a  bank- 
ruptcy proceeding,  on  the  ground  that  it 
was  closed  before  the  estate  was  fully  ad- 
ministered, must  be  made  within  a  reason- 
able time.  In  re  Paine.  (W.  D.  Ky.  1904) 
127  Fed.  246,  11  Am.  Bankr.  Rep.  351. 

Doctrine  of  laches  applicable. —  The 
Bankruptcy  Law  provides  that  no  limita- 
tion of  time  within  which  closed  estates 
may  be  reopened,  and  the  doctrine  of 
laches  is  applicable  where  an  unreason- 
able delay  has  intervened.  Traub  v.  Field, 
(r>th  Cir.  1910)  182  Fed.  622,  105  C.  C  A, 
488. 

But  the  fact  that  more  than  a  year  has 
elapsed  before  a  creditor's  petition  for  the 
reopening  of  the  estate  is  filed,  showing 
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that  the  bankrupt  died  leaving  aesets 
which  he  had  fraudulently  transferred, 
does  not  deprive  the  court  of  jurisdiction 
to  open  the  proceedings,  and  to  appoint  a 
trustee  under  section  44.  Clark  D.  Pid- 
cock,  (3d  Cir.  1904)  129  Fed.  745,  64 
C.  C.  A.  273,  12  Am.  Bankr.  Rep.  309. 

Requisites  of  petition  to  reopen. —  The 
petition  to  reopen  an  estate  once  closed 
need  not  be  of  a  formal  or  technical  char- 
acter; but  "  such  petition  must  be,  either 


in  itself  or  in  connection  with  supporting 
affidavits,  of  such  persuasive  character  as 
to  reasonably  satisfy  the  court  of  the 
requisite  jurisdictional  fact,  namely,  that 
there  are  some  assets  belonging  to  the 
bankrupt  which  have  not  been  adminis- 
tered." In  re  Newton,  (C.  C.  A.  1901) 
107  Fed.  429,  holding  the  petition  in  that 
case  insufficient  to  warrant  action  by  the 
court. 


(9)  [Confirm  or  reject  compositions.]  confirm  or  reject  compositions 
between  debtors  and  their  creditors,  and  set  aside  compositions  and  rein- 
state the  cases;     [{1898)  30  Stat.  L,  546,] 


As  to  compositions  generaUy,  see  sec- 
tions 12  and  13. 

Jurisdiction  of  compositions. —  Section 
13  defines  exclusively  the  groimd  upon 
which  a  composition  may  be  vacated,  and 
operates  as  a  limitation  upon  the  general 
grant  of  authority  in  section  2   (9).     In 


re  Rudnick,    (D.  C.  Mass.  1899)   93  Fed. 
787,  2  Am.  Bankr.  Rep.  114. 

Section  2  (9)  does  not  give  the  court 
power  to  confirm  an  irregular  composition; 
such  power  being  limited  by  section  12, 
specifying  what  compositions  may  be  con- 
firmed. In  re  Frear,  (N.  D.  N.  Y.  1903) 
120  Fed.  978,  10  Am.  Bankr.  Rep.  199. 


(10)  [Modify,  etc.,  referee's  findings.]  consider  and  confirm,  modify 
or  overrule,  or  return,  with  instructions  for  further  proceedings,  records 
and  findings  certified  to  them  by  referees;     [{1898)  30  Stat.  L.  646.] 

As  to  review  of  proceedings  before  referee,  see  section  38a. 


(11)  [Determine  exemptions.]     determine  all  claims  of  bankrupts  to 
their  exemptions:     [{1898)  30  Stat.  L.  546.] 


As  to 

Exemptions  generally,  see  section  6. 
Dower  and  allowances  for  widow  and 

children,  see  section  8a. 
Mode  of  claiming  exemptions,  see  sec- 
tion 7a  (8). 
Title  to  exempt  property,  see  section 

70a. 
Trustee's  duty  with  respect  to  ex- 
empt property,  see  section  47a  ( 11) . 
Determination  of  claims  to  exemption. 
—  In  general. — A  court  of  bankruptcy, 
under  section  2  (ll),  has  exclusive  juris- 
diction to  determine  all  claims  of  bank- 
rupts to  their  exemptions.  McGahan  v. 
Anderson,  (4th  Cir.  1»02)  113  Fed.  115, 
51  C.  C.  A.  92,  7  Am.  Bankr.  Rep.  641, 
reversing  (D.  C  S.  C.  1900)  103  Fed.  854, 
4  Am.  fiankr.  Rep.  640;  In  re  Lucius, 
(S.  D.  Ala.  1903)  124  Fed.  455,  10  Am. 
Bankr.  Rep.  663;  In  re  McCrary,  (S.  D. 
Ala.  1909)  169  Fed.  485,  22  Am.  Bankr. 
Rep.  161;  In  re  Dobbs,  (X.  D.  Ga.  1909) 
176  Fed.  319,  23  Am.  Bankr.  Rep.  509. 

The  bankrupt  may  petition  the  court  in 
relation  to  his  claim  to  exemption  at  any 
time  while  the  property  is  still  unadmin- 
istered.  In  re  White/ (D.  (\  V^t.  1900) 
103  Fed.  774,  4  Am.  Bankr.  Rep.  613. 
Bight  of  mortgagee   to   exemption, —  A 


court  of  bankruptcy  is  without  jurisdic- 
tion to  adjudge  a  bankrupt's  exemption 
to  a  mortgagee,  or  to  any  one  except  the 
bankrupt.  In  re  Paramore,  (E.  D.  N.  C. 
1907)  156  Fed.  208,  19  Am.  Bankr.  Rep. 
130;  In  re  Blanchard,  (E.  D.  K.  C  1908) 
161  Fed.  797,  20  Am.  Bankr.  Rep.  422. 

Protection  of  exemption  rights. —  The 
court  of  bankruptcy  should  see  to  it, 
pending  a  discharge,  that  remedies  for 
the  collection  of  debts,  from  which  the 
discharge  might  absolve  the  debtor,  shall 
not  be  perfected  so  as  to  condemn  exempt 
property  in  satisfaction  of  debts  from 
wliich  the  discharge  is  intended  to  free  it. 
In  re  Tune,  (N.  D.  Ala.  1902)  116  Fed. 
906,  8  Am.  Bankr.  Rep.  285. 

Extent  of  jurisdiction  —  Generally. — ^The 
only  question  to  be  determined  on  a  bank- 
rupt's application  for  his  exemption  is 
whether  he  is  entitled  to  such  exemptions 
as  against  the  general  creditors ;  and  when 
that  question  has  been  disposed  of,  and  the 
property  set  apart  to  the  bankrupt,  the 
jurisdiction  of  the  federal  court  thereover 
ceases.  The  court  will  not  retain  juris- 
diction for  the  purpose  of  enforcing  the 
rights  of  creditors  holding  claims  wherein 
the  exemption  has  been  waived  by  the 
bankrupt,  nor  will  it  entertain  proceedings 
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to  subject  the  exempt  property  to  liens, 
or  adjudicate  the  rights  of  claimants  with 
respect  thereto.  Lockwood  v.  Exchange 
Bank,  (1903)  190  U.  S.  294,  23  S.  Ct.  751, 
47  U.  S.  (L.  ed.)  1061,  10  Am.  Bankr. 
Rep.  107;  In  re  Camp,  (N.  D.  Ga.  1899) 
91  Fed.  745,  1  Am.  Bankr.  Rep.  166; 
In  re  Black,  (W.  D.  Pa.  1900)  104  Fed. 
289,  4  Am.  Bankr.  Rep.  776;  Woodruff  t?. 
Cheeves,  (6th  Cir.  1901)  105  Fed.  601, 
44  C.  C.  A.  631,  5  Am.  Bankr.  Rep.  296; 
In  re  Little,  (N.  D.  la.  1901)  110  Fed. 
621,  6  Am.  Bankr.  Rep.  681;  /n  re  Swords, 
(N.  D.  Ga.  1901)  112  Fed.  661,  7  Am. 
Bankr.  Rep.  436 ;  In  re  Reese,  ( N.  D.  Ala. 
1902)  115  Fed.  993,  8  Am.  Bankr.  Rep. 
411;  In  re  Brumbaugh,  (D.  C.  Pa.  1904) 
128  Fed.  971,  12  Am.  Bankr.  Rep.  204; 
In  re  Hartsell,  (X.  D.  Ala.  1906)  140  Fed. 
30,  15  Am.  Bankr.  Rep.  177 ;  In  re  Castle- 
berry,  (N.  D.  (Ja.  1905)  143  Fed.  1018, 
16  Am.  Bankr.  Rep.  159;  In  re  Blanchard, 
(E.  D.  N.  C.  1908)  161  Fed.  797,  20  Am. 
B^kr.  Rep.  422;  In  re  MacKissic,  (E.  D. 
Pa.  1909)  171  Fed.  259,  22  Am.  Bankr. 
Rep.  817;  In  re  Yeager,  (E.  D.  Pa.  1910) 
182  Fed.  951;  In  re  Remmerde,  (N.  D. 
la.  1913)    206  Fed.  822. 

Where  exempt  property  is  not  readily 
divisible  from  the  mass  of  the  estate  with- 
out the  necessary  inquiry  to  determine  the 
fact  of  segregation  and  the  specific  prop- 
erty which  is  really  exempt,  the  court  has 
authority  over  the  property  for  the  time 
being  at  least,  wheresoever  the  very  title 
may  rest,  and  it  possesses  the  power  to 
regulate  the  time  and  manner  m  which 
the  exemption  shall  be  claimed  and  set 
apart  to  the  ultimate  use  and  benefit  of 
the  bankrupt.  Bank  of  Xez  Perce  v. 
Pindel,  (C.  C  A.  9th  Cir.  1912)  193  Fed. 
917. 

The  power  of  the  court  is  without  limi- 
tation of  time,  and  the  bankrupt's  petition 
for  exemptions  is  seasonable  so  long  as 
the  estate  remains  in  such  condition  that 
the  exemptions  can  be  allowed.  In  re 
White,   (1900)    103  Fed.  774. 

The  Bankruptcy  Court  does  not  lose  its 
jurisdiction  over  exempt  property  until  it 
has  been  set  apart  to  the  bankrupt;  up 
to  that  time  the  court  has  full  authority 
to  consider  and  dispose  of  such  questions 
as  are  involved  in  relation  thereto.    In  re 


Baughman,    (M.  D.  Pa.   1910)    183   Fed. 
668. 

Exempt  property  may  he  held  by  the 
trustee  for  a  reasonable  time  to  await 
the  action  of  the  creditors  having  claims 
which  they  desire  to  enforce  against  the 
exemption.  In  re  Maynard,  (N.  D.  Ga. 
1910)    183  Fed.   823. 

The  court  may  direct  the  trustee  to 
hold  a  fund  out  of  which  the  bankrupt's 
exemptions  are  to  be  paid,  until  proceed- 
ings to  determine  the  right  thereto  can 
be  instituted  in  a  court  of  competent 
jurisdiction.  In  re  Castleberry,  (N.  D. 
Ga.  1905)  143  Fed.  1018,  16  Am.  Bankr. 
Rep.  169. 

Where  the  exemption  is  claimed  from 
the  proceeds  of  a  sale,  the  court  may  con- 
sider and  determine  any  claim  made  by 
others  to  the  fund  while  it  remains  in 
the  hands  of  the  trustee.  In  re  Renda, 
(M.  D.  Pa.  1906)  149  Fed.  614,  17  Am. 
Bankr.  Rep.  621.  And  see  annotation 
under  section  6. 

Rights  of  lien  claimant. —  The  court  of 
bankruptcy  has  jurisdiction  to  determine 
a  creditor's  claim  to  an  equitable  lien  on 
money  of  the  bankrupt,  collected  by  the 
trustee,  and  claimed  by  the  bankrupt  as 
exempt.  In  re  Lucius,  (S.  D.  Ala.  1903) 
124  Fed.  455,  10  Am.  Bankr.  Rep.  653. 

The  fact  that  the  purchase  price  of  the 
goods  claimed  as  exempt  had  not  been 
paid  gives  tho  seller  no  right  to  enforce 
his  vendor's  lien  in  a  court  of  bankruptcy. 
In  re  Wells,  (W.  D.  Ark.  1900)  105  Fed. 
762,  6  Am.  Bankr.  Rep.  308. 

Where  exempt  property  is  attached  in 
a  state  court,  such  property  may  be  held 
under  the  attachment  imtil  it  is  deter- 
mined in  bankruptcy  proceedings  whai 
part  of  the  attached  property  has  passed 
to  the  trustee,  freed  from  the  claim  of 
exemption.  In  re  Edwards,  (S.  D.  Ala. 
1907)  156  Fed.  794,  19  Am.  Bankr.  Rep. 
632. 

An  order  setting  apart  a  homestead 
exemption  may  be  vacated  during  the 
trrm  at  which  it  was  entered.  In  re 
Mayer,  (C.  C.  A.  1901)  108  Fed.  599, 
holding  that  such  order  was  properly 
vacated  where  the  bankrupt  was  in  con- 
tempt for  disobedience  of  a  prior  order  in 
the  bankruptcy  proceedings. 


(12)  [Discharge  bankrupts,  etc.]  discharge  or  refuse  to  discharge  bank- 
rupts and  set  aside  discharges  and  reinstate  the  cases;  [{1398)  30  Stat, 
L,  546.] 


As  to 
Debts  not  affected  by  discharge,  see 

the  several  subdivisions  of  section 

17. 
Discharges  generally,  see  the  several 

subdivisions  of  section  14. 
Effect  of  discharge  as  to  liability  of 

corporation   oflicers,  directors,   and 

stockholders,  see  section  4&. 


As  to 

Effect  of  discharge  on  codebtors, 
section  16. 

Faith  and  credit  given  to  order  grant- 
ing or  setting  aside  discharge,  see 
section  21/. 

Revocation  of  discharge  and  effect  of 
revocation,  see  sections  15,  70d,  64c. 
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(13)  [Enforce  orders.]  enforce  obedience  by  bankrupts,  officers,  and 
other  persons  to  all  lawful  orders,  by  fine  or  imprisonment  or  fine  and 
imprisonment ;     [  (1898)  30  Stat.  L.  546.] 


Aa  to 
Authority   to    puniBh    for    contempts 
committed  before  referees,  see  sec- 
tion 2    (16). 
Ontempts   and   proceedings   thereon, 
see  section  41. 
Enforcement  of  lawful  orders. — ^A  court 
of  bankruptcy  has,  under  section  2   (13), 
complete   authority   to   enforce    obedience 
to  all  its  lawful  orders,  by  fine,  imprison- 
ment, or  both.    In  re  Mayer,  (E.  D.  Wis. 
1900)    98   Fed.   839,   3   Am.  Bankr.  Rep. 
533;    In  re  Rosser,    (8th  Cir.   1900)    101 
Fed.  562,  41  C.  C  A.  497,  4  Am.  Bankr. 
Rep.     153;     Ripon     Knitting    Works     v. 
Schreiber,    (D.  C.  Wash.   1900)    101   Fed. 
810,  4  Am.  Bankr.  Rep.  299 ;  In  re  Wilson, 
{W.  D.  Ark.  1902)    116  Fed.  419,  8  Am. 
Bankr.  Rep.  612;  In  re  Shachter,   (N.  D. 
Ga.   1902)    119  Fed.   1010,  9  Am.  Bankr. 
Rep.  499;   In  re  Lacov,    (2d  Cir.    1905) 


142  Fed.  960,  74  C.  C.  A.  130,  15  Am. 
Bankr.  Rep.  290. 

Order  to  turn  over  assets. —  See  the  an- 
notation under  section  38a  (4)  and  sec- 
tion 41a  (1). 

Frauds  which  are  made  criminal  by  the 
Act  are  punishable  only  on  conviction  b\ 
the  verdict  of  a  jury,  or  on  plea  of  guilty ; 
and  fraudulent  transfers  wl^ich  have  been 
consummated  cannot  be  reached  by  sum- 
mary proceeding.  In  re  Mayer,  (E.  D. 
Wis.  1900)  98  Fed.  839,  3  Am.  Bankr. 
Rep.  533. 

Assault  on  trustee  as  contempt. —  The 
court  has  jurisdiction  summarily  to  try 
and  determine  the  merits  of  a  proceeding 
to  punish  for  an  assault  on  a  trustee  in 
bankruptcy,  in  the  performance  of  his 
duties  as  such,  as  a  contempt  of  court. 
Ea  p.  O'Neal,  (N.  D.  Fla.  1903)  126  Fed. 
967,  11  Am.  Bankr.  Rep.  196. 


(14)  [Extradite  baniorupts.]  extradite  bankrupts  from  their  respective 
districts  to  other  districts;     \{1898)  30  Stat.  L.  546.] 

As  to  extradition  generally,  see  section  10a. 

(15)  [Make  orders.]  make  such  orders,  issue  such  process,  and  enter 
such  judgments  in  addition  to  those  specifically  provided  for  as  may  be 
necessary  for  the  enforcement  of  the  provisions  of  this  Act;  [{1898)  30 
Stat,  L.  546.] 


Procedure  at  law  and  in  equity  is  regu- 
lated by  general  provisions  in  General 
Order  37.  "  Process  "  is  the  title  of  Gen- 
eral Order  3,  and  "  Conduct  of  the  pro- 
ceedings "  is  the  title  of  General  Order  4. 

Power  to  adopt  equitable  procedure. — 
In  view  of  the  full  equity  powers  con- 
ferred on  courts  of  bankruptcy,  so  far  as 
may  be  necessary  to  enforce  the  Act,  such 
courts  may  employ  the  procedure,  writs, 
and  remedies  known  to  equity  juris- 
prudence. In  re  Benedict,  (E.  D.  Wis. 
1905)  140  Fed.  55,  15  Am.  Bankr.  Rep. 
232;  In  re  Coflfey,  (W.  D.  N.  Y.  1907)  19 
Am.  Bankr.  Rep.  148.  And  see  the  anno- 
tation under  clause    (1)    of  this  section. 

Order  reference. — The  Bankruptcy  Court 
may  order  a  reference  where  such  a  pro- 
ceeding would  be  proper  in  ordinary  equity 
practice.  Fellows  t\  Freudenthal,  (C.  C. 
A.  1900)    102  Fed.  731. 

General  power  of  Bankruptcy  Cdurt. — 
A  broad  grant  of  power  to  make  orders 
and  issue  process  is  conferred  by  this  sec- 
tion. In  re  Ironclad  Mfg.  Co.,  (C.  C.  A. 
2d  Cir.  1912)  201  Fed.  66;  Mitchell  Store- 
building  Co.  V.  Carroll,  (C.  C  A.  6th  Cir. 
1912)    193  Fed.  616. 

Section  2  (15)  may  be  availed  of  to 
compel  anything  which  ought  to  be  done 


for,  or  to  prevent  anything  which  ought 
not  to  be  done  against,  the  enforcement 
of  the  Bankruptcy  Law;  provided  the 
court  otherwise  has  jurisdiction  of  the 
parties  and  the  subject  matter.  In  re 
Swofford  Bros.  Dry  Goods  Co.,  (W.  B. 
Mo.  1910)    180  Fed.  649. 

As  a  court  of  equity,  a  Bankruptcy  Court 
is  competent  to  grant  final  and  auxiliary 
reliefs  adapted  to  the  circumstances  of 
any  case,  however  peculiar.  In  re  Coffey, 
(W.  D.  N.  Y.  1907)  19  Am.  Bankr.  Kep. 
148. 

Order  for  surrender  of  assets. —  The 
Bankruptcy  Court  has  jurisdiction  to 
order  the  bankrupt  to  deliver  up  money 
or  other  assets  in  his  possession  on  peti- 
tion and  rule  to  show  cause.  In  re  Miller, 
(1900)  105  Fed.  57;  Fisher  v.  Cushman, 
(C.  C.  A.  1900)  103  Fed.  860;  In  re  Em- 
rich,  (1900)  101  Fed.  231;  In  re  Diack, 
(1900)  100  Fed.  770;  In  re  Fisher,  (1899) 
98  Fed.  89.  And  see  numerous  other  cases 
cited  in  note  to  section  38a  (4).  And 
the  power  may  be  exercised  by  the  referee 
in  the  first  instance  subject  to  review  by 
the  judge  on  petition  for  review.  Mueller 
V.  Nugent,  (1902)  184  U.  S.  13,  22  S.  Ct. 
269,  46  U.  S.  (L.  ed.)  405;  In  re  Miller, 
(1900)   105  Fed.  57;  In  re  Deuell,  (1900) 
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100  Fed.  633;  In  re  Mayer,  (1900)  98 
Fed.  839;  In  re  McCormick,  (1899)  97 
Fed.  566;  In  re  Purvine,  (C.  C  A.  1899) 
96  Fed.  192;  In  re  Tudor,  96  Fed.  942, 
(1900)  100  Fed.  796;  In  re  Oliver,  (1899) 
96  Fed.  86;  In  re  Coffman,  (1899)  93 
Fed.  422;  In  re  Sapiro,  (1899)  92  Fed. 
340.  See  also  cases  cited  in  note  to  sec- 
tion 38a  (4).  And  the  referee's  order  in 
this  behalf  will  not  be  reversed  on  review 
by  the  judge  where  "it  is  not  plain  that 
the  referee  was  mistaken  in  his  judgment, 
or  that  the  testimony  was  not  sufficient  to 
support  the  order."  In  re  Tudor,  96  Fed. 
942,  (1900)    100  Fed.  796. 

As  to  enforcement  of  such  orders  by 
contempt  proceedings,  see  section  2  (13), 
and  section  41  and  notes  thereto. 

The  bankrupt  should  not  be  ordered  to 
surrender  property,  unless  it  satisfactorily 
appears  that  the  property  is  in  his  pos- 
session or  under  his  control.  See  cases 
cited  in  note  to  section  38a   (4). 

A  summary  order  should  not  be  granted 
against  the  bankrupt  without  affording 
him  an  opportunity  to  be  heard  and  rea- 
sonable time  to  prepare  his  defense; 
'*  while  proceedings  in  bankruptcy  may  be 
summary,  they  should  not  be  too  sum- 
mary." Boyd'  r.  Glucklich,  (C.  C.  A. 
1902)  116  Fed.  131;  In  re  Rosser,  (C.  C 
A.  1900)    101  Fed.  562. 

As  to  recovery  of  property  in  the  pos- 
session of  other  persons,  see  section  23 
a  and  h,  and  notes  thereto. 

Injunctions  to  protect  or  preserye  as- 
sets.—  As  to  power  of  referee  to  grant 
stays  and  injunctions,  see  note  to  section 
38a  (4).    And  see  section  11a. 

This  section  "  gives  the  Bankruptcy  Court 
power  to  issue  injunctions  against  persons 
within  the  court's  jurisdiction,  whether 
parties  to  the  bankruptcy  proceedings  or 
not,  to  prevent  the  transfer  or  disposition 
of  any  part  of  the  bankrupt's  property." 
Morehouse  v.  Giant  Powder  Co.,  (C.  C.  A. 
9th  Cir.  1913)   206  Fed.  24. 

"  It  is  well  settled  that,  in  matters 
pertaining  to  bankruptcy,  the  federal 
courts  have  the  right  and  power  to  enjoin 
not  only  the  officers  of  the  state  courts 
but  to  stay  the  proceedings  of  the  courts 
themselves  when  necessary  to  enforce 
their  jurisdiction  to  administer  bankrupt 
estates."  McTx>ughlin  v.  Knop,  (E.  D.  La. 
1913)  214  Fed.  260. 

"  This  court  has  no  hesitation  in  hold- 
ing that  express  power  is  given  by  the 
Act  of  Congress  to  courts  of  bankruptcy 
to  enjoin  all  persons  within  its  jurisdic- 
tion, whether  litigants  in  a  state  court  or 
elsewhere,  from  doing  any  act  that  will 
interfere  with  or  prevent  the  due  adminis- 
tration of  the  Bankruplcv  Act."  In  re 
Hornstein,  (N.  D.  X.  Y.  1903)  122  Fed. 
266,  10  Am.  Bankr.  Rep.  308. 

The  filing  of  a  petition  in  involuntary 
bankruptcy  is  in  effect  an  attachment  and 
injunction,  and  those  who  deal  with  the 
bankrupt's    property   in   the    interval    be- 


tween the  filing  of  the  petition  and  tiu* 
final  adjudication  do  so  at  their  peril. 
In  re  Krinskv,  (1902)  112  Fed.  975.  And 
in  In  re  Arnett,  (1901)  112  Fed.  770,  the 
bankrupt  and  his  mortgage  trustee  for  a 
creditor  were  fined  for  disposing  of  assets 
after  the  petition  in  bankruptcy  was  filed. 

In  In  re  Smith,  (1902)  113  Fed.  993, 
a  petition  in  involuntary  bankruptcy 
having  been  filed,  but  no  trustee  yet  ap- 
pointed, the  Bankruptcy  Court,  on  the 
authority  of  Bryan  v.  Bernheimer,  (1901) 
181  U.  S.  188,  21  S.  Ct.  557,  45  U.  S. 
(L.  ed.)  814,  issued  a  restraining  order 
to  prevent  an  adverse  claimant  from  re- 
moving fixtures  from  the  bankrupt's 
premises. 

Wliere  a  bankrupt's  assignment  for  the 
benefit  of  creditors  is  voidable  in  the 
bankruptcy  proceedings,  the  Bankruptcy 
Court,  after  adjudication  and  pending 
appointment  of  a  trustee,  may  enjoin  the 
assignee  from  parting  with  possession  of 
the  property  assigned.  Rumsey,  etc.,  Co. 
r.  Novelty,  W.,  Mfg.  Co.,  (1899)  99  Fed. 
099:  In  re  Gutwillig,  (C.  C.  A.  1899) 
92  Fed.  337.  To  the  same  effect  see  Lea 
r.  George  M.  West  Co.,  (1899)  91  Fed. 
237,  and  Lcidigh  Carriage  Co.  r.  Stengel, 
(C.  C.  A.  1899)  95  Fed.  637,  where  the 
assignee  was  acting  under  a  state  insol- 
vency law  pursuant  to  orders  of  a  ata  ? 
court. 

In  In  re  Kimball,  (1899)  97  Fed.  29. 
it  was  held  that  where  personal  property 
of  the  bankrupt  at  the  date  of  the  adjudi- 
cation is  subject  to  the  levy  of  a  pending 
execution,  the  right  of  the  Bankruptcy 
Court  to  enjoin  the  execution  creditor,  if 
the  execution  is  an  unlawful  preference 
and  contrary  to  the  provisions  of  the 
Bankrupt  Act,  is  clear. 

Proceedings  supplementary  to  execution 
in  a  state  court  may  be  enjoined  after  an 
adjudication  in  bankruptcy,  "  because 
otherwise  the  property  of  the  bankrupt, 
which  ought  to  be  distributed  equally 
among  creditors  through  the  trustee, 
might  be  discovered  and  turned  over  to 
the  receiver  in  supplementary  proceedings, 
and  thereby  sold  and  lost  to  creditors 
before  the  trustee  was  appointed."  In  re 
Kletchka,  (1899)  92  Fed.  901. 

Where  a  chattel  mortgagee  of  the  bank- 
rupt under  a  mortgage  voidable  in  the 
bankruptcy  proceedings  lias  taken  posses- 
sion of  the  mortgaged  property  after  the 
filing  of  a  petition  in  involuntary  bank- 
ruptcy, he  may' be  enjoined  from  disposing 
of  the  property  until  furtlier  order  of 
tlje  court.  In  re  Nathan,  (1899)  92  Fed. 
590. 

Restraining  suits  against  trustee. — 
Wliere  a  third  party  has  brought  a  suit 
against  the  trustee  in  a  state  court,  and 
it  appears  to  the  Bankruptcy  Court  that 
the  party  cannot  possibly  have  any  legal 
rights  to  be  established  in  the  litigation, 
further   prosecution   of   the   suit    will    be 
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enjoined.  In  re  Qutman,  (1902)  114  Fed. 
1009. 

Restraining  suits  against  bankrupts. — 
Section  720,  U.  S.  Rev.  Stat.,  which  for- 
bids a  court  of  the  United  States  from 
enjoining  proceedings  in  a  state  court, 
expressly  excepts  bankruptcy  proceedings. 

The  Bankruptcy  Court  may  restrain  the 
further  prosecution  of  a  i«uit  against  the 
bankrupt  begun  after  institution  of  the 
bankrupt  proceedings,  if  the  prosecution 
of  the  suit  to  judgment  and  the  enforce- 
ment of  the  judgment  during  the  pendency 
of  the  bankruptcy  proceedings  will  inter- 
fere with  the  proper  and  speedy  enforce- 
ment of  the  proviHions  of  the  Bankruptcy 
Act,  or  tend  to  embarrass  the  court.  And 
the  prosecution  may  be  thus  enjoined  even 
though  it  be  not  clear  that  the  Ruit  is 
founded  on  a  claim  of  such  a  nature  that 
the  judgment  or  debt  represented  thereby 
will  be  released  by  a  discharge.  In  re 
Xuttall,  (S.  D.  N.  Y.  1912)  201  Fed. 
557,  where  the  court  also  said:  "It  is 
settled  law  that  the  Bankruptcy  (*ourt 
may  restrain  the  further  prosecution  of 
all  actions  pending  against  the  bankrupt 
when  the  bankruptcy  proceeding  is  insti- 
tuted cr  eonunenced  thereafter  during  the 
pendency  of  such  bankruptcy  proceedings, 
provided  the  claim  or  demand  sued  upon 
IB  one  from  which  a  discharge  in  bank- 
ruptcy will  be  a  release."  And  see  section 
11a. 

The  Bankruptcy  Court  may  enjoin  the 
prosecution  in  a  state  court  of  a  suit  to 
foreclose  a  mortgage  given  by  the  bank- 
rupt and  charged  in  the  petition  in 
involuntary  bankruptcy  to  be  an  act 
of  bankruptcy.  In  re  Donnelly,  (N.  D. 
Ohio  1910)  188  Fed.  1001,  where  the  court 
cited  in  support  of  its  power  to  grant  the 
injunction  In  re  Jersey  Island  Packing 
Co.,  (1905)  138  Fed.  625,  71  C.  C.  A.  75, 
2  L.  R.  A.  (X.  S.)  560,  and  In  re  Dana, 
(1909)  167  Fed.  529,  93  C.  C.  A.  23S,  and 
said :  "  It  appears  from  the  facts  involved 
in  the  cases  cited  that  the  power  now 
questioned  has  been  upheld  on  the  theory 
that  tlie  Bankruptcy  Court  should  be 
allowed  full  sway  in  attempting  to 
conserve  the  bankrupt's  equity  of  redemp- 
tion, that  the  most  might  be  made  thereof 
for  the  unsecured  creditors.  The  mort- 
gagee is  as  completely  protected  in  this 
court  as  he  could  be  in  the  state  court, 
and  here  is  the  only  forum  in  which  the 
contino^ent  interests  of  the  general  cred- 
itors may  be  fully  protected." 

The  institution  of  a  suit  in  a  state 
court  and  the  appointment  of  a  receiver 
to  wind  up  the  business  of  a  corporation 
are  acts  of  bankruptcy  and  a  Bankruptcy 
Court  has  authority  under  this  section  to 
enjoin  such  proceedings  pending  instituted 
in  the  Bankruptcy  Court.  Morehouse  v. 
Giant  Powder  Co.,  (C.  C.  A.  9th  Cir.  1913) 
206  Fed.  24. 

In  In  re  Chambers,  (1900)  98  Fed.  865, 
the  Bankruptcjr  Court  grunted  an  injunc- 
tion  to  restrain  prosecution  of  an  eject- 


ment action  brought  in  a  state  court  by 
the  bankrupt's  lessor  against  the  bank- 
rupt and  the  bankrupt's  receiver,  to 
recover  property  in  the  bankrupt's  posses- 
sion at  the  date  of  adjudication,  it  appear- 
ing  that  an  execution  in  the  action  would 
seriously  embarrass  the  Bankruptcy  Court. 
In  In  re  Russell,  (C.  C  A.  1900)  101 
Fed.  248,  after  adjudication  and  appoint-' 
ment  of  a  trustee,  the  Bankruptcy  Court 
granted  an  injunction  to  restrain  prosecu- 
tion of  a  replevin  suit  in  a  state  court  by 
an  adverse  claimant  against  the  property 
in  the  actual  possession  of  the  trustee. 
See  also  In  re  Gutman,  (1902)  114  Fed. 
1009. 

Power  of  referee. —  General  Order  12 
deprives  the  referee  of  power  to  grant  an 
injunction  to  stay  proceedings  of  a  court 
or  offcer  of  the*  I^nited  States  or  of  a 
state.  See  cases  cited  in  note  to  section 
38a   (4). 

Writ  of  ne  exeat  against  bankrupt.--- 
'•  Under  the  broad  powers  at  law  and  in 
equity  conferred  upon  the  District  Courts 
in  bankruptcy  proceedings  by  section  2 
and  subdivision  15  of  that  section,  it  is 
competent  .  .  .  for  the  court  to  issue  an 
order  in  the  nature  of  a  writ  of  ne  exeat 
as  broad  as  that  provided  by  section  717 
of  the  Revised  Statutes  whenever  such 
process  is  *  necessary  for  the  enforcement 
of  the  provisions'  of  the  Bankrupt  Act." 
In  re  Lipke,  (1900)  98  Fed.  971,  where 
the  court  granted  an  order  in  the  nature 
of  a  writ  of  ne  exeat  against  the  bankrupt. 
And  see  the  annotation  under  section  96. 
The  production  of  books  and  papers  in  a 
proceeding  before  a  special  master  may  be 
required  under  this  section.  In  re  Iron- 
clad Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1912)  201 
Fed.  66. 

Miscellaneous  orders  and  judgments. — 
The  respective  jurisdictions  of  the  Bank- 
ruptcy Court  and  of  other  courts,  state 
and  federsi,  in  regard  to  property  which 
is  claimed  to  be  a  part  of  the  assets  of  the 
bankrupt,  and  is  also  claimed  by  third 
parties,  are  discussed  more  at  large  in  the 
notes  to  sections  2  (7),  23a,  236,  and  in 
the  last  division  of  the  first  note  to  section 
70a,  authorities  relating  to  various  other 
orders,  see  the  notes  to  those  provisions 
of  the  Bankruptcy  Act  which  treat  of 
particular  proceedings  wherein  orders  are 
entered. 

Power  to  vacate  orders. —  Any  order 
made  in  the  progress  of  the  bankruptcy 
proceedings  may  be  subsequently  set  aside 
and  vacated,  regardless  of  terms  of  court 
thai  have  elapsed,  provided  rights  have 
not  become  vested  under  it  which  will  be 
disturbed   by    its   vacation.      In   re   Ives, 

(C.  C.  A.  1902)  113  Fed.  913.  See  also 
Sandusky  r.  Indianapolis  First  Nat.  Bank, 

(1874)  23  Wall.  289,  23  U.  S.  (L.  ed.) 
155;  Lisberger  r.  Garnett,  0877)  1  Hughes 
650,  15  Fed.  Cas.  Xo.  8,383;  In  re  Betts, 

(1877)  4  Dill.  98,  3  Fed.  Cas.  No.  1,371; 
Boutwell    r.   Allerdice,    (1876)    2   Hughes 
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122,  3  Fed.  Cas.  No.  1,708.  Generally, 
however,  an  order  should  not  be  vacated 
except  upon  motion  or  petition  for  that 
precise  purpose.    In  re  Lemmon,  etc.,  Co., 


IV.  C.  A.  lOOl)  112  Fed.  296.  See  also 
Equity  Rule  72,  promulgated  by  the  fed- 
eral Supreme  Court,  226  U.  S.  670,  67 
U.   S.    ^1..   ed.)    1653. 


(16)   [Punish  for  contempt.]    punish  persons  for  contempts  committed 
before  referees ;    [  (1898)  30  Stat  L,  546. 


As  to  contempts  before  referees  gen- 
erally. Bee  the  several  subdivisions  of  sec- 
tion 41. 

Power  of  commitment  for  contempt 
resides  in  the  court  alone  and  cannot  be 
exercised  by  the  referee.     In  re  Hariug, 


(W.  D.  Mich.  1912)  193  Fed.  168;  Smith 
t?.  Belford,  (6th  Cir.  1901)  106  Fed.  668, 
45  C.  C.  A.  626,  5  Am.  Bankr.  Rep.  291. 
See  also  In  re  Schulman,  (1910)  177  Fed. 
191,   101  G.  G.  A.  361,  and  section  416. 


(17)  [Appoint  and  remove  trustees.]  pursuant  to  the  recommendation 
of  creditors,  or  when  they  neglect  to  recommend  the  appointment  of  trus- 
tees, appoint  trustees,  and  upon  complaints  of  creditors,  remove  trustees  for 
cause  upon  hearings  and  after  notices  to  them;    [{1898)  30  Stat.  L.  546.] 

Ab  to 
Appointment  of  trustees,  see  section  44. 
Removal  of  trustees,  see  section  46. 

(18)  [Tax  costs.]  tax  costs,  whenever  they  are  allowed  by  law,  and 
render  judgments  therefor  against  the  unsuccessful  party,  or  the  successful 
party  for  cause,  or  in  part  against  each  of  the  parties,  and  against  estates, 
in  proceedings  in  bankruptcy;    [{1898)  30  Stat.  L.  546.] 


Gosts  have  been  considered  throughout 
the  annotation  in  connection  with  the  par- 
ticular matter  wherein  the  question  of 
costs  has  arisen.  As  to  the  costs  and 
expenses  of  administration,  see  section  62 ; 
and  as  to  costs  which  are  entitled  to 
priority,  see  section  646  (1),  (2),  and  (3). 

Discretionary  power  to  tax  costs. —  By 
this  section  the  court  has  a  discretionary 
power  to  impose  the  costs  "  allowed  by 
law  "  upon  one  or  the  other  of  the  parties. 


or  part  against  each  and  part  against  the 
estate.  In  re  Ward,  (D.  C.  N.  J.  1913) 
203  Fed.  769. 

If  the  unsuccessful  party  is  the  bank- 
rupt the  costs  should  ordinarily  be  visited 
upon  him,  but  it  will  not  be  done  if 
the  bankrupt  has  no  property  or  means 
whereby  the  costs  could  be  realized  if  they 
were  taxed  against  him.  In  re  Kyte, 
(M.  D.  Pa.  1911)   189  Fed.  631. 


(19)  [Transfer  cases.]     transfer  cases  to  other  courts  of  bankruptcy; 
and    [{1898)  30  Stat.  L.  546.] 


Ab  to 

Absence  or  disability  of  referee  as 
warranting  appointment  of  another 
referee  to  conduct  the  proceedings, 
see  section  43. 

Reference  of  cases  before  adjudica- 
tion, see  sections  18  /  and  g. 

Reference  of  cases  after  adjudication, 
see  section  22a. 


As  to 

Transfer  of  cases  from  one  referee  to 
another,  see  section  22&. 

Transfer  of  cases  where  petitions  are 
filed  in  different  districts,  see  sec- 
tion 82. 


(20)  [Ancillary  jurisdiction.]  exercise  ancillary  jurisdiction  over  per- 
sons or  property  within  their  respective  territorial  limits  in  aid  of  a  receiver 
or  trustee  appointed  in  any  ba^iJcruptcy  proceedings  pending  in  any  other 
court  of  bankruptcy.  [{Inserted  1910)  36  Stat.  L.  839,  which  excepted 
pending  cases.] 


As  to  the  exercise  of  ancillary  jurisdic- 
tion under  the  Bankruptcy  Act  of  1841, 
see  Ea  p.  Martin,  (1842)  1  Pa.  L.  J. 
188,  16  Fed.  Cas.  Xo.  9,149.  As  to  the 
exercise  of  such  jurisdiction  under  the 
Bankruptcy  Act  of   1867,  see  Lathrop  v. 


Drake,  (1875)  91  U.  S.  616,  23  U.  S. 
(L.  ed.)  740;  Moore  t?.  Jones,  17  Fed.  Cas. 
No.  9,768;  In  re  Tifft,  23  Fed.  Cas.  No. 
14,034:  McGehee  i'.  Hentz,  19  Fed.  Cas. 
No.  8,794;  Sherman  r.  Bingham,  3  Cliff. 
(V.  S.)    552;   Goodall  v.  Tuttle,  10  Fed. 
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Cas.  No.  5,533;  Payson  v,  Dietz,  10  Fed. 
Cas.  No.  10,861. 

Prior  to  the  amendment  of  1910,  the 
decisions  were  conflicting  as  to  the  author- 
ity to  exercise  such  jurisdiction  under  the' 
Bankruptcy  Act  of  1898.  In  the  following 
cases  it  was  decided  that  ancillary  juris- 
diction might  be  exercised  for  certain 
purposes.  Babbitt  17.  Dutcher,  (1910)  216 
IT.  S.  102,  30  S.  Ct,  372,  54  U.  S.  (L.  ed.) 
402,  17  Ann.  Cas.  969,  23  Am.  Bankr.  Rep. 
519;  Elkus,  Petitioner,  (1910)  216  U.  S. 
115,  30  S.  Ct.  377,  64  U.  S.  (L.  ed.)  407; 
In  re  Schrom,  (N.  D.  la.  1899)  97  Fed. 
760,  3  Am.  Bankr.  Rep.  352 ;  In  re  Peiser, 
(E.  D.  Pa.  1902)  115  Fed.  199,  7  Am. 
Bankr.  Rep.  690;  In  re  Sutter,  (S.  D. 
N.  Y.  1904)  131  Fed.  654,  11  Am.  Bankr. 
Rep.  632;  In  re  Benedict,  (E.  D.  Wis. 
1905)  140  Fed.  55,  15  Am.  Bankr.  Rep. 
232;  In  re  John  L.  Nelson,  etc.,  Co.,  (S.  D. 
N.  Y.  190r)  149  Fed.  590,  18  Am.  Bankr. 
Rep.  66;  In  re  Dunseath,  etc.,  Co.,  (W.  D. 
Pa.  1909)  168  Fed.  973,  22  Am.  Bankr. 
Rep.  75;  In  re  Robinson,  (D.  C.  Minn. 
1910)  179  Fed.  724,  24  Am.  Bankr.  Rep. 
617;  Matter  of  Westfall,  (D.  C.  Cal.  1902) 
8  Am.  Bankr.  Rep.  431;  In  re  United 
Button  Co.,  (S.  D.  N.  Y.  1904)  132  Fed. 
378,  12  Am.  Bankr.  Rep.  766. 

The  reason  for  the  enactment  of  the 
amendment  providing  for  the  exercise  of 
ancillary  jurisdiction  is  found  in  the  fact 
that  some  courts  insisted  that  such  juris- 
diction did  not  exist.  In  re  Williams, 
(E.  D.  Ark.  1903)  120  Fed.  38,  9  Am. 
Bankr.  Rep.  741;  In  re  Williams,  (W.  D. 
Tenn.  1903)  123  Fed.  321,  10  Am.  Bankr. 
Rep.  538;  Ross-Meehan  Foundry  Co.  v. 
Southern  Car,  etc.,  Co.,  ( W,  D.  •  Tenn. 
1903)  124  Fed.  403,  10  Am.  Bankr.  Rep. 
624;  In  re  Tybo  Min.,  etc.,  Co.,  (D.  C. 
Nev.  1904)  132  Fed.  697,  13  Am.  Bankr. 
Rep.  62;  In  re  Granite  City  Bank,  (8th 
Cir.  1905)   137  Fed.  818,  70  C.  C.  A.  316, 

14  Am.  Bankr.  Rep.  404;  In  re  0 wings, 
(E.  D.  N.  C.  1905)  140  Fed.  739,  15  Am. 
Bankr.  Rep.  472;  In  re  Von  Hartz,  (2d 
Cir.  1906)    142  Fed.  726,  74  C.  C  A.  68, 

15  Am.  Bankr.  Rep.  747;  Henrie  v.  Hen- 
derson, (4th  Cir.  1906)  145  Fed.  316,  76 
C.  C.  A.  196,  16  Am.  Bankr.  Rep.  617; 
Hull  V.  Burr,  (5th  Cir.  1907)  153  Fed. 
045,  83  C.  C.  A.  .61,  18  Am.  Bankr.  Rep. 
541;  In  re  Dempster,  (8th  Cir.  1909)  172 
Fed.  353,  97  C  C  A.  61,  22  Am.  Bankr. 
Rep.  751. 

Under  the  amendment  of  1910  the  an- 
cillary jurisdiction  there  authorized  has 
been  frequently  exercised.  Lazarus  v. 
Prentice,  (1914)  234  U.  S.  263,  34  S.  Ct. 
851,  58  U.  S.  (L.  ed.)  1305;  Acme  Har- 
vester Co.  f?.  Beekman  Lumber  Co.,  (1911) 
222  U.  S.  300,  32  S.  Ct.  96,  56  U.  S. 
(L.  ed.)  208;  Musica  t?.  Prentice,  (1914) 
211  Fed.  326,  127  C  C.  A.  575,  affirming 
( 1913)  205  Fed.  413;  In  re  Brockton  Ideal 
Shoe  Co.,  (C.  C.  A.  2d  Cir.  1912)  200 
Fed.  745.  And  see  the  following  cases  in 
this  note. 

Territorial  limits. — The  power  of  a  bank- 


ruptcy court  to  exercise  ancillary  juris- 
diction is  restricted  to  the  territorial 
limits  of  the  district  and  therefore  an 
order  for  the  delivery  of  property  or 
money  to  a  trustee  may  not  be  made 
against  a  nonresident  of  the  district.  In 
re  Boston-Cerrillos  Mines  Corporation, 
(D.  C.  N.  M..1913)   206  Fed.  794. 

Security  for  costs  may  be  required  when 
the  trustee  intervenes  in  a  suit  in  admi- 
ralty brought  in  another  federal  District 
Court  by  or  against  the  bankrupt.  The 
Alert,  (D.  C.  Mass.  1912)  199  Fed.  542, 
where,  however,  the  court,  in  the  exercise 
of  discretion,  permitted  the  intervention 
without  requiring  security,  and  reserved 
for  consideration  thereafter  the  question 
whether  the  trustee  ought  to  be  required 
to  obtain  an  ancillary  appointment  in  that 
jurisdiction. 

Ancillary  receiver. —  The  amendment  of 
1910,  providing  for  ancillary  proceedings 
in  bankruptcy,  simply  recognized  by  stat- 
ute a  practice  which  courts  of  bankruptcy, 
in  pursuance  of  principles  of  equity  and 
comity,  had  theretofore  generally  exer- 
cised. In  the  nature  of  things  an  ancil- 
lary receiver  must  be  subject  alone  to, 
and  obey  the  orders  of,  that  court  of  which 
he  is  an  officer.  So  obeying,  it  follows 
that  to  it  alone  must  he  account.  Any 
other  course  would  breed  confusion  in  ad- 
ministration and  go  far  toward  making 
the  exercise  of  ancillary  jurisdiction  im- 
practicable; for  if  a  court,  in  pursuance 
of  comity,  undertakes  to  exercise  ancillary 
jurisdiction  by  administering  local  assets, 
which  it  alone  has  power  and  jurisdiction 
to  administer,  it  follows  that  its  hand 
must  be  free  to  administer  by  its  own 
officer  and  to  exact  from  him  the  full 
measure  of  duty.  Such  executive  work 
it  can  only  secure  from  an  officer  answer- 
able to  it  alone.  Loeser  v.  Dallas,  (C.  C 
A.  3d  Cir.  1911)    192  Fed.  909. 

However,  in  In  re  Benedict  (1905)  140 
Fed.  55,  where,  prior  to  the  amendment  of 
1910,  an  ancillary  receiver  was  appointed 
the  court  remarked  at  the  conclusion  of 
the  opinion  that  "  the  receiver  so  ap- 
pointed must  account  to,  and  be  largely 
controlled  by,  the  original  court  that  is 
charged  with  the  administration  of  the 
estate."  It  was  also  held  that  an  ex  parte 
application  for  the  appointment  of  such 
receiver  is  sufficient  if  it  conclusively 
shows  facts  conferring  jurisdiction  upon 
the  parent  court. 

Adverse  claims. — "  It  would  be  unjust, 
unwise,  and  detrimental  to  the  administra- 
tion of  justice  to  establish  the  rule  that 
courts  of  ancillary  jurisdiction  under  the 
Bankruptcy  Law  are  without  judicial 
power  or  dut^'  to  hear  and  decide  whether 
the  property  they  take  is  that  of  the  bank- 
rupt or  of  strangers,  that  they  must  seize 
and  send  to  the  court  of  original  jurisdic- 
tion the  proceeds  of  whatever  property  the 
receiver  or  trustee  appointed  by  that  court 
claims  as  the  property  of  the  bankrupt, 
and  that  adverse  claimants  of  title  to  or 
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liens  upon  it,  and  even  its  own  officers, 
have  no  remedy  for  the  enforcement  of 
their  claims  but  to  follow  the  proceeds 
to  other  jurisdictions  or  to  sue  the  re- 
ceiver. Nor  is  this  the  natural  or  rational 
interpretation  of  the  Act  of  Congress  or 
of  the  decisions  of  the  Supreme  Court. 
That  Act  and  those  decisions  are  that  the 
District  Courts  sitting  in  bankruptcy,  and 
consequently  in  equity,  have  ancillary 
jurisdiction  in  bankruptcy  proceedings 
pending  in  other  districts.  Ancillary 
jurisdiction  is  a  term  which  has  a  plain 
and  well-known  meaning  in  the  equity 
jurisjprudence  of  the  United  States,  a 
meaning  fixed  by  settled  practice  and  ad- 
judged by  the  uniform  current  of  the  de- 
cisions of  the  courts  of  the  United  States. 
As  neither  the  court  nor  the  Congress 
modified  or  limited  the  term,  the  unavoid- 
able presumption  is  that  they  used  it, 
and  intended  to  use  it,  in  its  recognized 
legal  significance.  In  that  significance 
ancillary  jurisdiction  includes  the  power 
to  hear  and  adjudge,  at  the  request  of 
interveners,  their  claims  to  title  to,  or 
legal  or  equitable  liens  upon,  the  prop- 
erty it  takes  or  holds  in  its  legal  custody, 
by  virtue  of  that  jurisdiction  and  to  send 
the  proceeds  to  the  court  of  original 
jurisdiction,  or  to  apply  it  to  the  dis- 
charge of  the  claims  of  the  interveners  in 
accord  w^ith  its  decision.  A  court  exer- 
cising ancillary  jurisdiction  acts  independ- 
ently of  the  court  of  primary  jurisdiction, 
or  of  its  officers  and  for  itself.  It  appoints 
its  own  receiver,  generally  the  same  per- 
son appointed  receiver  by  the  court  of 
primary  jurisdiction,  but  in  the  seizure, 
management,  sale,  and  distribution  of  the 
property  seized  within  the  territorial 
limits  of  its  district,  of  which  it  takes 
the  legal  custody,  this  receiver  is,  and 
must  be,  governed  by  its  orders  exclu- 
sively." Fidelity  Trust  Co.  r.  Gas^eil, 
(C.  C.  A.  8th  Cir.  1912)    1»5  Fed.  865. 

"  Congress,  by  express  enactment,  has 
vested  in  the  several  courts  of  bankruptcy, 
*  within  their  respective  territorial  limits,' 
full  and  complete  power  and  authority  to 


try  and  determine  bankruptcy  controver- 
sies, and  si^ecially  to  '  cause  the  estates  of 
bankrupts'  to  be  collected,  reduced  to 
money  and  distributed,  and  determine  con- 
troversies in  relation  thereto.*  The  juris- 
diction thus  defined  and  conferred  is  ex- 
clusive within  the  territorial  limits  of 
each  court  and  confined  to  those  limits. 
While  a  summary  proceeding  to  collect 
property  belonging  to  the  estate  of  a 
bankrupt,  which  is  in  the  possession  of  a 
stranger  who  resides  outside  of  the  terri- 
torial limits  of  the  court  of  the  original 
adjudication,  is  ancillary  in  character, 
nevertheless  it  presents  a  completely  dis- 
tinct and  separable  controversy,  and  there- 
fore one  which  must  be  determined  by  the 
court  within  whose  jurisdiction  the  prop- 
erty is  located  and  the  respondent  resides. 
Any  other  rule  would  result  in  unnecessary 
confusion  of  authority  and  would  do  vio- 
lence to  the  plain  provisions  of  the  Bank- 
ruptcy  Act."  In  re  Farrell,  (C.  C.  A.  6th 
Cir.  1912)   201  Fed.  338. 

But  see  Knauth  v.  Latham,  (C.  C.  A. 
5th  Cir.  1915)  219  Fed.  721,  wherein  the 
court  held  that  if  adverse  claimants  sought 
to  impress  a  trust  in  their  favor  upon 
any  of  the  assets  of  the  bankrupt  in  the 
hands  of  the  trustee,  they  should  proceed 
in  the  court  of  original  jurisdiction  and 
that  they  would  not  be  permitted  to  inter- 
vene in  an  ancillary  suit,  brought  by  the 
trustee,  the  sole  purpose  of  which  was  to 
collect  assets  of  the  bankrupt  and  trans- 
fer them  to  the  proper  court  for  adminis- 
tration. 

Sale  of  property  by  receiver. —  A  re- 
ceiver appointed  to  conserve  the  property 
of  a  corporation  in  a  jurisdiction  different 
from  that  in  which  bankruptcy  proceed- 
ings are  commenced  against  tlie  corpora- 
tion will  not  be  allowed  to  sell  the  prop- 
erty in  his  hands  before  the  appointment 
of  a  trustee  in  bankruptcy,  in  the  absence 
of  instructions  from  the  court  in  which 
the  bankruptcy  petition  was  filed,  unless 
there  is  some  pressing  necessity  requiring 
the  sale.  In  re  Brockton  Ideal  Shoe  Co., 
(S.  D.  N.  Y.  1912)    194  Fed.  233. 


[Unspecified  powers.]  Nothing  in  this  section  contained  shall  be  con- 
strued to  deprive  a  court  of  bankruptcy  of  any  power  it  would  possess  were 
certain  specific  powers  not  herein  enumerated.     [{1898)  30  Stat.  L.  546.] 

See  also  the  note  immediately  preceding  clause  (1)  of  this  section  2. 


Chapter  Three, 


BANKRUPTS. 


Sec.  3.   Acts  of  Bankruptcy. —  a  Acts  of  bankruptcy  by  a  person  shall 
consist  of  his  having    [(1898)  30  Stat.  L.  546.] 


This  section  and  section  6o  are  to  be 
construed  in  harmony.  In  re  Donnelly, 
(N".  D.  Ohio  1912)    193  Fed.  755. 


Condonation  of  act  of  bankruptcy. — An 
act  of  bankruptcy  once  committed  cannot 
be  condoned   at  the  will  of  that  creditor 
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only  who  may  be  immediately  concerned  in 
it.  Every  creditor,  whether  a  party  to 
tlio  transaction  or  not,  is  a  creditor  en- 
tillcd  to  ask  for  adjudication  by  reason 
of  it.  In  re  Jacobson,  (D.  C.  Mass.  1909) 
181  Fed.  870. 

Intent  of  bankrupt. —  "  In  the  first  and 
second  of  these  [following  clauses]  an  in- 


tent on  the  part  of  the  bankrupt,  either 
to  hinder,  delay,  or  defraud  his  creditors, 
or  to  prefer  other  creditors,  is  necessary 
to  constitute  the  act  of  bankruptcy.  But 
in  the  tliird,  fourth  and  fifth  no  such  in- 
tent is  required."  Per  Mr.  Justice  Gray 
in  Wilson  t?.  Nelson,  (1901)  183  U.  S.  191, 
22  S.  Ct.  74,  46  U.  S.  (L.  ed.)   147. 


(1)  [Conveyances  to  defraud.]  conveyed,  transferred,  concealed,  or 
removed,  or  permitted  to  be  concealed  or  removed,  any  part  of  his  property 
with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them;  or 
[{1898)  30  Stat  L,  546,] 


As  to  fraudulent  transfers,  etc.,  gen- 
erally, and  annulment  thereof,  see  section 
670  and  section  70e. 

The  word  "  transfer '*  is  defined  in  sec- 
tion la  (25). 

The  word  "  conceal  **  is  defined  in  section 
la  (22). 

Fraudulent  transfer,  etc.,  in  generaL — 
The  conveyance,  transfer,  concealment,  or 
removal  of  any  part  of  a  debtor's  prop- 
erty, by  either  his  act  or  his  permission, 
with  the  intent  to  hinder,  delay,  or  de- 
fraud any  of  his  creditors,  constitutes  an 
act  of  bankruptcy  under  section  3a  (1). 
In  re  R.  L.  Radke  Co.,  (N.  D.  Cal.  1911) 
193  Fed.  735;  In  re  Glazier,  (M.  D.  Pa. 
1912)  195  Fed.  1020;  In  re  Condon,  (S.  D. 
N.  y.  1912)  198  Fed.  947;  Rumsey,  etc., 
Co.  V.  Novelty,  etc.,  Mfg.  (3o.,  (E.  D.  Mo. 
1899)  99  Fed.  699,  3  Am.  Bankr.  Rep. 
704;  In  re  Pease,  (E.  D.  Mich.  1902)  129 
Fed.  446,  12  Am.  Bankr.  Rep.  60;  In  re 
Riggs  Restaurant  Co.,  (2d  Cir.  1904)  130 
Fed.  691,  66  C.  C.  A.  48,  11  Am.  Bankr. 
Rep.  508;  Martin  v.  Hulen,  ^8th  Cir.  1906) 
149  Fed.  982,  79  C.  C.  A.  492,  17  Am. 
Bankr.  Rep.  510;  Henkel  v.  Seider,  (D.  C. 
N.  Y.  1908)  163  Fed.  553,  20  Am.  Bankr. 
Rep.   773;   In  re  Larkin,    (N.   D.   N.  Y. 

1909)  168  Fed.  100,  21  Am.  Bankr.  Rep. 
711;  In  re  Jacobson,  (D.  C.  Mass.  1909) 
181  Fed.  870,  24  Am.  Bankr.  Rep.  927; 
In  re  Wishnefsky,  (D.  C.  N.  Y.  1910) 
181  Fed.  896;  In  re  Hughes,  (S.  D.  N.  Y. 

1910)  183  Fed.  872;  In  re  Leland,  (W.  D. 
Mich.  1910)   185  Fed.  830. 

Wrongful  purpose  involved. — An  intent 
to  hinder  or  delay  creditors  involves  a 
purpose  wrongfully  or  unjustifiably  to  pre- 
vent, obstruct,  embarrass,  or  postpone  the 
collection  or  enforcement  of  their  claims. 
In  re  Wilmington  Hosiery  Co.,  (D.  C.  Del. 
1903)  120  Fed.  180,  9  Am.  Bankr.  Rep. 
581. 

A  transfer  of  his  individual  property  hy 
a  member  of  a  firm,  although  with  intent 
to  defraud  individual  and  firm  creditors, 
is  not  an  act  of  bankruptcy  on  the  part 
of  the  partnership.  Hartman  r.  Peters, 
(M.  D.  Pa.  1906)  146  Fed.  82,  17  Am. 
Bankr.  Rep.  61 ;  In  re  Stovall  (irocery  Co., 
(X.  D.  Ga.  1908)  161  Fed.  882,  20  A?n. 
Bankr.  Rep.  537. 

Making  no  defense  in  state  court  suit. — 
Where  the  debtor  makes  no  defonsp  to  a 


suit  in  a  state  court  for  the  appointment 
of  a  receiver,  but  tacitly  allows  the  re- 
ceiver to  be  appointed  and  the  property 
to  vest  in  him,  there  is  not  a  conveyance 
or  transfer  within  this  section.  In  re 
Baker-Ricketson  Co.,   (1899)   97  Fed.  489. 

Surviving  partners  not  opposing  appli- 
cation for  receiver. —  The  fact  that  sur- 
viving members  of  a  partnership  whioh 
had  been  dissolved  did  not  oppose  the 
application  for  the  appointment  of  a  re- 
ceiver by  the  administrator  of  a  deceased 
partner  does  not  render  them  ciiai'geable 
under  this  clause.  Vaccaro  «.  Security 
Bank,  (C.  C.  A.  1900)  103  Fed.  430. 

Winding  up  application  hy  corpf^ration. 
— ^WTiether  the  fact  that  an  insolvent  cor- 
poration voluntarily  applies  to  a  btate 
court  for  dissolution  and  winding  up  of 
its  affairs  under  a  receiver,  accord  iU|^  to  a 
state  law,  can  be  a  transfer  removal  or 
conveyance  under  this  clause  was  made  a 
qucere  in  In  re  Harper,  (1900)  100  Fed. 
266. 

For  a  general  discussion  of  fraudulent 
transfers  within  the  four  months  preced- 
ing bankruptcy,  see  the  annotation  under 
section  67 e,  the  latter  containing  the 
words  "hinder,  delay,  or  defraud." 

Actual  fraud  is  necessary  to  make  a 
conveyance  an  act  of  bankruptcy  under 
this  clause.  Coder  v.  Arts,  (1909)  218 
U.  S.  223,  53  U.  S.  (L.  ed.)  772,  29  S.  Ct. 
436,  16  Ann.  Cas.  1008,  {affirming  (1907) 
152  Fed.  943,  82  C  C.  A.  91,  15  L.  R.  A. 
(X.  S.)  372),  quoting  with  approval  from 
Lansing  Boiler,  etc..  Works  v.  Ryerson, 
(1904)  128  Fed.  701,  63  C.  C.  A.  253, 
wherein  JSeverens,  J.,  said:  "It  is  to  be 
observed  that  subsection  1  of  section  3  of 
the  bankrupt  act  .  .  .  makes  those 
conveyances  which  by  the  common  law  and 
the  statute  of  Elizabeth  were  held  void, 
because  fraudulent,  a  ground  for  adjudi- 
cating the  grantor  a  bankrupt.  No  ques- 
tion of  solvency  or  insolvency  or  of  prefer- 
ence arises  under  this  subsection,  except 
as  they  bear  upon  the  issue  of  good  faith 
in  making  the  conveyance,  saying  nothing 
now  of  the  provisions  of  subsection  3  of 
section  3,  which  relieves  the  consequences 
of  subsection  1,  if  the  respondent  can 
prove  that  at  the  date  of  filing  the  petition 
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he  waa  solvent.  The  language  of  subsec- 
tion 1  of  section  3  is  the  familiar  lan- 
guage of  statutes  against  conveyances 
fraudulent  as  against  creditors,  and  we 
think  there  can  be  no  doubt  that  Congress 
intended  the  words  employed  should  have 
the  same  construction  and  effect  as  have 
for  a  long  period  of  time  been  attributed 
to  those  words.  Githens  r.  Shiffler,  (1902) 
112  Fed.  505.  And  so  construed  the  test 
of  the  conveyances  intended  by  subsection 
1  of  section  3  is  that  of  the  bona  fides  of 
the  transfer.  .  .  .  For  it  is  the  well- 
settled  law  that  a  conveyance,  made  in 
good  faith,  whether  for  an  antecedent  or 
present  consideration,  is  not  forbidden  by 
such  statutes,  notwithstanding  the  effect 
may  be  that  it  hinders  or  delays  creditors 
by  removing  from  their  reach  assets  of  the 
debtor." 

Necessity  of  intention  to  hinder,  delay, 
or  defraud. —  The  intention,  on  the  part 
of  the  debtor,  to  hinder,  delay,  or  defraud 
his  creditors,  or  some  of  them,  is  essential 
in  order  to  constitute  the  act  of  bank- 
ruptcy specified  in  section  3a  ( 1 ) .  Wil- 
son V.  Nelson,  (1901)  183  U.  S.  191,  22 
S.  Ct.  74,  46  U.  S.  (L.  ed.)  147,  7  Am. 
Bankr.  Rep.  142;  In  re  Kassel,  (C.  C.  A. 
2d  Cir.  1912)  195  Fed.  492;  In  re  Hallin, 
(W.  D.  Mich.  1912)  199  Fed.  806;  ln,re 
Funk,  (N.  D.  la.  1900)  101  Fed.  244,  4 
Am.  Bankr.  Rep.  96;  Davis  v.  Stevens, 
(D.  C.  S.  D.  1900)  104  Fed.  242,  4  Am. 
Bankr.  Rep.  763;  In  re  Shapiro,  (S.  f). 
N.  Y.  1901)  106  Fed.  495,  5  Am.  Bankr. 
Rep.  839;  Githens  v.  Shiffler,  (M.  D.  Pa. 
1902)  112  Fed.  505,  7  Am.  Bankr.  Rep. 
463;  In  re  Wilmington  Hosiery  Co.,  (D.  C. 
Del.  1903)  120  Fed.  180,  9  Am.  Bankr. 
Rep.  581;  In  re  Foster,  (E.  D.  Pa.  1903) 
126  Fed.  1014,  11  Am.  Bankr.  Rep.  131; 
Lansing  Boiler,  etc..  Works  t;.  Ryerson, 
(6th  Cir.  1904)  128  Fed.  701,  63  C.  C  A. 
253,  11  Am.  Bankr.  Rep.  558;  In  re  Bel- 
knap, (£.  D.  Pa.  1904)  129  Fed.  646,  12 
Am.  Bankr.  Rep.  326;  Merchants'  Nat. 
Bank  v.  Cole,  (6th  Cir.  1907)  149  Fed. 
708,  79  C.  C.  A.  414,  18  Am.  Bankr.  Rep. 
44;  In  re  Kehler,  (2d  Cir.  1908)  159  Fed. 
65,  86  C.  C.  A.  245,  19  Am.  Bankr.  Rep. 
613,  reversing  (W.  D.  N.  Y.  1907)  153 
Fed.  235,  18  Am.  Bankr.  Rep.  596:  In  re 
Ward,  (D.  C.  N.  J.  1908)  161  Fed.  755,  20 
Am.  Bankr.  Rep.  482;  In  re  McLoon,  (D. 
C.  Me.  1908)  162  Fed.  575,  20  Am.  Bankr. 
Rep.  719;  In  re  Kehler,  (2d  Cir.  1908) 
162  Fed.  674,  89  C.  C.  A.  466,  20  Am. 
Bankr.  Rep.  669;  In  re  Tupper,  (N.  D. 
N.  Y.  1908)  163  Fed.  766,  20  Am.  Bankr. 
Rep.  824;  Hoffschlaeger  Co.  v.  Young 
Nap,  (D.  C.  Hawaii  1904)  12  Am.  Bankr. 
Rep.  617. 

The  burden  of  establishing  the  intent 
to  hinder,  delay,  or  defraud  creditors  rests 
on  the  petitioners.  Davis  r.  Stevens,  (D. 
C.  S.  D.  1900)  104  Fed.  242,  4  Am.  Bankr. 
Rep.  763;  In  re  Shapiro,  (S.  D.  N.  Y. 
1901)  106  Fed.  495,  5  Am.  Bankr.  Rep. 
839;  In  re  Wilmington  Hosiery  Co.,  (D.  C. 
Del.  1903)    120  Fed.   180,  9  Am.  Bankr. 


Rep.  681;  In  re  Kehler,  (2d  Cir.  1908) 
159  Fed.  55,  86  C  C.  A.  245,  19  Am. 
Bankr.  Rep.  513,  reversing  (W.  D.  N.  Y. 
1907)  153  Fed.  235,  18  Am.  Bankr.  Rep. 
596. 

Thus  a  transfer  of  property  by  an  in- 
sane person  cannot  be  held  to  be  an  act 
of  bankruptcy.  In  re  Funk,  (N.  D.  la. 
1900)  101  Fed.  244,  4  Am.  Bankr.  Rep. 
96;  In  re  Ward,  (D.  C.  N.' J.  1908)  161 
Fed.  755,  20  Am.  Bankr.  Rep.  482;  In  re 
Kehler,  (2d  Cir.  1908)  162  Fed.  674.  89 
C.  C.  A.  466,  20  Am.  Bankr.  Rep.  669. 

Transaction  purged  of  fraud. —  WTiere 
by  a  state  law  a  chattel  mortgage  is  con- 
structively fraudulent  as  to  creditors 
where  the  mortgagor  is  allowed  to  remain 
in  possession  of  the  mortgaged  property, 
but  the  mortgage  becomes  purged  of  its 
fraud  by  subsequent  possession  taken  by 
the  mortgagee,  it  is  not  a  transfer  in  fraud 
of  Creditors  so  as  to  constitute  one  act 
of  bankruptcy  where,  before  proceedings 
in  bankruptcy  are  commenced,  the  mort- 
gagee has  taken  possession  of  the  prop- 
erty. Johansen  Bros.  Shoe  Co.  i\  Alles, 
(C.  C.  A.  8th  Cir.  1912)   197  Fed.  274. 

The  intent  of  the  creditor  who  received 
the  preference  is  not  material.  In  re 
Rome  Planing  Mill,  (N.  D.  N.  Y.  1899) 
96  Fed.  812,  3  Am.  Bankr.  Rep.  123; 
In  re  Ed.  W.  Wright  Lumber  Co.,  (W.  D. 
Ark.  1902)  114  Fed.  1011,  8  Am.  Bankr. 
Rep.  345;  Crooks  v.  People's  Nat.  Bank, 
(1899)  3  Am.  Bankr.  Rep.  238,  46  App. 
Div.  335,  61  N.  Y.  S.  604. 

An  intention  to  prefer  is  not  the  same 
as  an  intention  to  defraud,  nor  is  a  pref- 
erential the  same  as  a  fraudulent  transfer, 
and  the  fact  that  the  insolvent,  for  a  full 
cash  consideration,  sold  certain  property, 
that  he  employed  the  j)roceeds  of  the  sale 
in  paying  some  creditors  rather  than 
others,  and  that  he  applied  a  portion  of 
such  proceeds  to  his  own  personal  use, 
the  sale  not  having  been  made  in  order  to 
remove  the  property  beyond  the  reach  of 
creditors,  does  not  make  such  act  a  fraudu- 
lent transfer  within  the  above  section. 
Githens  v.  Shiffler,  (1902)  112  Fed.  505. 
See  also  note  to  section  606. 

For  evidence  held  sufficient  to  support 
a  petition  in  involuntary  bankruptcy  un- 
der this  clause  see  Cribben,  etc.,  Co.  v. 
North  End  House  Furnishing  Co.,  (C.  C. 
A.  8th  Cir.  1915)  222  Fed.  830;  Citizens* 
Bank  v.  W.  C.  DePauw  Co.,  (C.  C.  A. 
1901)  105  Fed.  926,  holding  on  the  proof 
that  there  was  a  fraudulent  transfer,  but 
sustaining  a  demurrer,  as  such  transfer 
was  more  than  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy;  In 
re  Shapiro,  (1901)  106  Fed.  495,  holding 
that  the  withdrawal  and  transfer  were 
with  intent  to  hinder  and  delay  creditors, 
and  therefore  were  acts  of  bankruptcy. 

Intent  presumed. — Where  the  inevitable 
result  of  a  transfer  of  property  by  the 
debtor,  or  with,  his  permission,  is  actually 
to  hinder,  delay,  or  defraud  his  creditors, 
the    intent    to   do   so   will   be   presumed. 
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Rumsey,  etc.,  Co.  v.  Novelty,  etc.,  Mfg. 
Co.,  (E.  D.  Mo.  1899)  99  Fed.  699,  3  Am. 
Bankr.  Rep.  704;  Bean-Chamberlain  Mfg. 
Co.  V.  Standard  Spoke,  etc.,  Co.,  (6th 
Cir.  1904)  131  Fed.  215,  65  C.  C.  A.  201, 
12  Am.  Bankr.  Rep.  610;  In  re  Salmon, 
(W.  D.  Mo.  1906)  143  Fed.  395,  16  Am. 
Bankr.  Rep.  122;  In  re  Minard,  (D.  C. 
Ore.  1907)  166  Fed.  377,  19  Am.  Bankr. 
Rep.  485;  In  re  Larkin,  (N.  D.  N.  Y. 
.1909)  168  Fed.  100,  21  Am.  Bankr.  Rep. 
711;  In  re  Hughes,  (S.  D.  N.  Y.  1910) 
183  Fed.  872;  In  re  Leland,  (W.  D.  Mich. 
1910)  185  Fed.  830;  In  re  Glazier,  (M.D. 
Pa.  1912)    195  Fed.  1020. 

In  determining  the  question  whether  a 
transfer  was  made  in  good  faith,  or  with 
intent  to  hinder,  delay,  or  defraud  credit- 
ors, so  as  to  constitute  an  act  of  bank- 
ruptcy, the  court  or  the  jury  may  prop- 
erly take  into  consideration  the  natural 
and  necessary  result  of  the  transfer,  and 
may  infer  the  intent  therefrom.  Bean- 
Chamberlain  Mfg.  Co.  V.  Standard  Spoke, 
etc.,  Co.,  (6th  Cir.  1904)  131  Fed.  216, 
66  C.  C.  A.  201,  12  Am.  Bankr.  Rep.  610. 

Intent  may  he  established  hy  circum- 
stances,—  An  intent  may  be  inferred  from 
the  acts  done  and  surrounding  circum- 
stances, notwithstanding  the  debtor^s  de- 
nial. In  re  Larkin,  (N.  D.  N.  Y.  lbo9) 
168  Fed.  100,  21  Am.  Bankr.  Rep.  711.    . 

A  conveywnce  without  consideration  can 
have  no  other  purpose  than  that  of  hin- 
drance and  delay,  and  if  it  has  that  pur- 
pose, even  though  no  fraudulent  intention 

15  proved  or  suspected,  this  is  enough  to 
render  it  obnoxious  to  the  Bankruptcy 
Act.  In  re  Hughes,  (S.  D.  N.  Y.  1910) 
183  Fed.  872;  In  re  Leland,  (W.  D.  Mich. 
1910)    186  Fed.  830. 

Intent  in  disjunctive. —  It  is  not  neces- 
sary that  a  conveyance  or  transfer  be 
with  the  intent  to  hinder,  delay  and  de- 
fraud creditors.  It  is  sufficient  if  it  be 
with  either  intent.  In  re  Muir,  (M.  D. 
Pa.   1914)    212  Fed.  495. 

Absence  of  fraudulent  intention. —  In 
general, —  Where  the  intention  to  hinder, 
delay,  or  defraud  creditors  is  absent,  and 
the  transaction  itself  is  not  such  as  to 
result  inevitably  in  the  hindrance,  delay, 
or  defrauding  of  creditors,  it  will  not  be 
held  to  constitute  an  act  of  bankruptcy 
within  the  language  of  the  statute. 
Githens  v.  Shiffler,  (M.  D.  Pa.  1902)  112 
Fed.  505,  7  Am.  Bankr.  Rep.  453;  In  re 
Wilmington  Hosiery  Co.,  (D.  C.  Del. 
1903)  120  Fed.  180,  9  Am.  Bankr.  Rep. 
581;  Lansing  Boiler,  etc.,  Works  t?.  Ryer- 
son,  (6th  Cir.  1904)  128  Fed.  701,  63 
C.  C.  A.  253,  11  Am.  Bankr.  Rep.  558; 
In  re  Belknap,  (E.  D.  Pa.  1904)  129  Fed. 
646,  12  Am.  Bankr.  Rep.  326;  Wilder  v. 
Watts,   (D.  C.  S.  C.   1905)    138  Fed.  426, 

16  Am.  Bankr.  Rep.  57;  In  re  Cutting, 
(W.  D.  N.  Y.  1906)  145  Fed.  388,  16 
Am.  Bankr.  Rep.  751;  Richmond  Stand- 
ard Steel  Spike,  etc.,  Co.  v.  Allen,  (4th 
Cir.  1906)   148  Fed.  657,  78  C.  C.  A.  389, 


17  Am.  Bankr.  Rep.  683;  Acme  Food  Co. 
V.  Meier,  (6th  Cir.  1907)  153  Fed.  74, 
82  C.  C.  A.  208,  18  Am.  Bankr.  Rep.*550; 
In  re  McLoon,  (D.  C.  Me.  1908)  162  Fed. 
676,  20  Am.  Bankr.  Rep.  719. 

Giving  security  for  loan. —  Where  a 
debtor  while  solvent  made  an  equitable 
assignment  of  insurance  policies  to  be 
issued  as  security  for  certain  losses  then 
made  to  him,  but  failed  to  make  an  actual 
delivery  and  assignment  of  the  policies 
to  the  creditor  until  after  loss,  when  he 
was  insolvent,  it  was  held  that  the  assign- 
ment thereof  at  that  time  did  not  con- 
stitute an  act  of  bankruptcy.  Wilder  v. 
Watts,  (D.  C.  S.  C.  1905)  138  Fed.  426, 
16  Am.  Bankr.  Rep.  67.  See  also  Acme 
Food  Co.  t?.  Meier,  (C.  C  A^  6th  Cir. 
1907)  153  Fed.  74,  18  Am.  Bankr.  Rep. 
550;  In  re  McLoon,  (D.  C  Me.  1908)'  162 
Fed.  676,  20  Am.  Bankr.  Rep.  719. 

Intent  to  avoid  bankruptcy. — ^The  Bank- 
ruptcy Act  nowhere  denounces  a  mere  in- 
tent on  the  part  of  an  insolvent  debtor 
not  to  become  a  bankrupt.  Nor  does  sec- 
tion 3a  (1)  provide  that  the  commission 
or  permission  of  any  of  the  acts  therein 
specified  with  intent  not  to  become  bank- 
rupt shall  constitute  an  act  of  bank- 
ruptcy. While  such  intent  involves  a 
purpose  that  the  debtor's  property  shall 
not  be  distributed  under  the  provisions 
of  the  Act,  and  that  his  creditors  shall 
not  enjoy  its  benefits,  it  is  not  in  all 
cases  equivalent  to  an  **  intent  to  hinder, 
delay,  or  defraud  his  creditors,  or  any 
of  them,"  within  the  meaning  of  the  stat- 
ute. In  re  Wilmington  Hosiery  Co.,  (D. 
C.  Del.  1903)  120  Fed.  180,  9  Am.  Bankr. 
Rep.  681. 

unrecorded  mortgage. —  Where  one 
brother  has  given  another  brother  a 
mortgage  securing  the  latter  on  indorse- 
ments made  for  the  former,  the  mortgage, 
at  the  mortgagor's  request,  not  having 
been  recorded  for  more  than  a  year,  the 
mortgagor  not  being  insolvent  at  the  time 
of  the  execution  of  the  mortgage,  and  the 
mortgagee  having  no  reason  to  believe 
him  to  be  so,  such  mortgage  does  not  come 
within  the  section.  Asbury  Park  Bldg., 
etc.,  Assoc.  V.  Shepherd,  (N.  J.  1901)  60 
Atl.  65. 

Insolvency. —  The  solvency  of  the  debtor 
constitutes  a  good  defense  to  a  petition 
asking  for  his  adjudication  as  a  bankrupt, 
under  section  3a  (1).  George  M.  West 
Co.  V.  Lea,  (1899)  174  U.  S.  590,  19  S.  Ct. 
836,  43  U.  S.  (L.  ed.)  1098,  2  Am.  Bankr. 
Rep.  463;  Acme  Food  Co.  v.  Meier,  (6th 
Cir.   1907)    153  Fed.  74,  82  C.  C  A.  208, 

18  Am.  Bankr.  Rep.  550.  And  see  section 
3c,  and  the  annotation  thereunder.  Hence 
it  is  not  necessary  for  the  petitioning*' 
creditor  to  prove  the  insolvency  of  the 
debtor  when  the  alleged  act  of  bankruptcy 
is  til  at  set  out  in  this  section.  In  re 
West,  (C.  C.  A.  1901)  108  Fed.  940,  re- 
versing decree  of  District  Court  without 
costs. 
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Aa  to  iohat  oonsiitutea  insolvency,  see 
the  annotation  under  section  la  (15). 

Insolvency  at  time  of  transfer  unneces- 
sary.—  But  it  is  not  necessary  that  the 
debtor  should  be  insolvent  at  the  time  the 
conveyance  or  transfer  of  property  is 
made,  in  order  to  constitute  an  act  of 
bankruptcy  under  section  3a  ( 1 )  ;  and  if 
a  solvent  person  conveys,  conceals,  or  re- 
moves, or  permits  the  conveyance,  con- 
cealment, or  removal  of  any  part  of  his 
property,  with  the  intent  to  hinder,  de- 
lay, or  defraud  his  creditors,  or  any  of 
them,  he  commits  an  act  of  bankruptcy; 
and  if  within  the  ensuing  four  months  he 
becomes  insolvent,  and  a  petition  in  bank- 
ruptcy is  thereupon  filed  against  him,  he 
may  be  adjudged  a  bankrupt.  In  re  Lar- 
kin,  (N.  D.  N.  Y.  1909)  168  Fed.  100,  21 
Am.  Bankr.  Rep.  711. 

Refusal  to  pay  debts  —  absconding  part- 
ner.—  The  mere  fact  that  an  individual 
or  a  copartnership  refuses  to  pay  his  or 
its  debts  is  not  an  act  of  bankruptcy,  and 
"  the  fact  that  one  partner  of  a  copartner- 
ship embezzles  the  funds  of  a  copartner- 
ship, and  absconds  and  conceals  himself, 
constitutes  no  act  of  bankruptcy  of  that 
partnership."  Davis  v.  Stevens,  (1900) 
104  Fed.  235. 


Removal  of  property. —  The  word  "re- 
moved,'* as  employed  in  section  3a  (1), 
whether  taken  by  itself  or  viewed  in  the 
light  of  the  context,  signifies  an  actual 
or  physical  change  in  the  position  or 
locality  of  the  property  constituting  the 
subject  of  the  removal.  In  re  Wilming- 
ton Hosiery  Co.,  (D.  C.  Del.  1903)  120 
Fed.   180,  9  Am.  Bankr.  Rep.  681. 

The  removal  of  property  to  a  vessel 
about  to  leave  for  a  foreign  country, 
while  owing  more  than  $1,000,  is,  in  the 
absence  of  a  satisfactory  explanation,  a 
fraud  on  creditors.  Iloffschlaeger  Co.  v. 
Young  Nap,  (D.  C.  Uawaii  1904)  12  Am. 
Bankr.  Rep.  517. 

The  absconding  of  an  insolvent  debtor, 
who  carries  with  him  nonexempt  prop* 
erty,  constitutes  both  concealment  and  re- 
moval of  property  with  intent  to  defraud 
creditors  within  the  section.  In  re  Filer, 
(S.  D.  N.  Y.  1900)  108  Fed.  209,  5  Am. 
Bankr.  Rep.  332. 

Unavoidable  removal. —  One  does  not 
permit  a  removal  of  property,  witliin  the 
meaning  of  section  3a  ( 1 ) ,  who  has 
neither  power  nor  right  to  prevent  its 
removal.  In  re  Wilmington  Hosiery  Co., 
(D.  C.  Del.  1903)  120  Fed.  180,  9  Am. 
Bankr.  Rep.  581. 


(2)  [Preferences  through  transfers.]  transferred,  while  insolvent,  any 
portion  of  his  property  to  one  or  more  of  his  creditors  with  intent  to  prefer 
such  creditors  over  his  other  creditors;  or     [{1898)  30  Stat.  L.  546.] 


As  to 
Preferences  generally,  see  section  60a. 
Voidable  preferences,  see  section  606. 

The  word  ''^transfer"  is  defined  in  sec- 
tion la   (25). 

Insolvency. —  A  transfer,  in  order  to 
come  within  the  language  of  section  3a 
(2)  as  an  act  of  bankruptcy,  must  have 
been  made  while  the  debtor  was  insolvent. 
Troy  Wagon  Works  v.  Vastbinder,  (M.  D. 
Pa.  1904)  130  Fed.  232,  12  Am.  Bankr. 
Rep.  353;  Blue  Mountain  Iron,  etc.,  Co. 
V.  Portner,  (4th  Cir.  1904)  131  Fed.  57, 
65  C.  C.  A.  295,  12  Am.  Bankr.  Rep.  559; 
In  re  McLoon,  (D.  C.  Me.  1908)  162  Fed. 
575,  20  Am.  Bankr.  Rep.  719;  In  re 
Kassel,  (C.  C.  A.  2nd  Cir.  1912)  195 
Fed.  492;  Johansen  Bros.  Shoe  Co.  v, 
Alles,  (C.  C.  A.  8th  Cir.  1912)  197  Fed. 
274;  In  re  Berkeley,  (C.  C.  A.  2nd  Cir. 
1913)  203  Fed.  7.  See  also  Wilson  v. 
Nelson,  (1901)  183  U.  S.  191,  22  S.  Ct. 
74,  46  U.  S.  (L.  ed.)  147,  7  Am.  Bankr. 
Rep.  142. 

The  burden  of  proving  insolvency  is 
upon  the  creditors  if  the  alleged  bank- 
rupt appears  and  produces  his  books  as 
required  by  section  3d.  In  re  Electron 
Chemical  Co.,  (E.  D.  N.  Y.  1913)  208 
Fed.   954. 

As  to  what  constitutes  insolvency,  see 
the  annotation  under  section  la  (15). 


What  petitioning  creditors  must  prove. 
—  In  involuntary  bankruptcy  proceedings 
under  this  section  it  is  necessary  for  the 
petitioning  creditors  to  prove  a  transfer 
of  the  property  to  a  creditor,  the  debtor's 
intention  to  prefer  such  creditor,  and  the 
debtor's  insolvency  at  the  time  of  trans- 
fer; the  burden  of  proof  being  upon  the 
petitioners,  except  in  the  contingency  pro- 
vided for  in  section  3d,  where  a  presump- 
tion of  insolvency  is  raised  against  a 
debtor  who  refuses  to  produce  his  books 
and  papers  and  submit  to  an  examination. 
In  re  Rome  Planing  Mill,  (1899)  96  Fed. 
812. 

Preferences  in  general. — A  debtor  who, 
while  insolvent,  transfers  any  portion  of 
his  property  to  one  or  more  of  his  credit- 
ors, with  the  intent  to  prefer  such  creditor 
over  his  other  creditors,  commits  an  act 
of  bankruptcy  under  section  3a  (2). 
Mather  r.  Coe,  (N.  D.  Ohio  1899)  92 
Fed.  333,  1  Am.  Bankr.  Rep.  504;  Gold- 
man V.  Smith,  (D.  C.  Ky.  1899)  93  Fed. 
182,  1  Am.  Bankr.  Rep.  266;  Johnson  v, 
Wald,  (5th  Cir.  1899)  93  Fed.  640,  36 
C.  C.  A.  522,  2  Am.  Bankr.  Rep.  84; 
In  re  Rome  Planing  Mill,  (N.  D.  N.  Y. 
1899)  96  Fed.  812,  3  Am.  Bankr.  Rep. 
123;  In  re  Lange,  (S.  D.  N.  Y.  1899)  97 
Fed.  197,  3  Am.  Bankr.  Rep.  231;  In  re 
McGee,  (N.  D.  N.  Y.  1901)    105  Fed.  895, 
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6  Am.  Bankr.  Rep.  262;  Stern  v.  Louis- 
ville Trust  Co.,  (6th  Cir.  1901)  112  Fed. 
501,  50  C.  C  A.  367,  7  Am.  Bankr.  Rep. 
306;  In  re  Beerman,  (N.  D.  Ga.  1901) 
112  Fed.  663,  7  Am.  Bankr.  Rep.  434; 
Boyd  V.  Lemon,  etc.,  Co.,  (6th  Cir.  1902) 
114  Fed.  647,  52  C.  C.  A.  343,  8  Am. 
Bankr.  Rep.  81;  In  re  Ed.  W.  Wright 
Lumber  Co.,  (W.  D.  Ark.  1902)  114  Fed. 
1011,  8  Am.  Bankr.  Rep.  345;  Swarts  v. 
St.  Louis  Fourth  Nat.  Bank,  (8th  Cir. 
1902)  117  Fed.  1,  64  C.  C.  A.  387,  8  Am. 
Bankr.  Rep.  673;  Troy  Wagon  Works  v, 
Vastbinder,  (M.  D.  Pa.  1904)  130  Fed. 
232,  12  ^m.  Bankr.  Rep.  352;  In  re 
Riggs  Restaurant  Co.,  (2nd  Cir.  1904) 
130  Fed.  691,  66  C.  0.  A.  48,  11  Am. 
Bankr.  Rep.  508;  In  re  Edelman,  (2nd 
Cir.  1904)  130  Fed.  700,  66  C.  C.  A.  665, 
12  Am.  Bankr.  Rep.  228;  In  re  O'Bon- 
nell,  (D.  C.  Mass.  1904)  131  Fed.  150, 
12  Am.  Bankr.  Rep.  621;  Rex  Buggy  Co. 
V,  Hearick,  (8th  Cir.  1904)  132  Fed.  310, 
66  C.  C.  A.  676,  12  Am.  Bankr.  Rep.  726 ; 
In  re  Bogen,  (S.  D.  Ohio  1904)  134  Fed. 
1019,  13  Am.  Bankr.  Rep.  529;  Kaylon  v, 
dThristiansen  Harness  Mfg.  Co.,  (6th  Cir. 
1908)  168  Fed.  290,  85  C.  C.  A.  522,  19 
Am.  Bankr.  Rep.  789;  Mills  v,  Fisher, 
(6th  Cir.  1908)  159  Fed.  897,  87  C.  C.  A. 
77,  16  L.  R.  A.  (N.  S.)  656,  20  Am.  Bankr. 
Rep.  237;  United  Surety  Co.  v.  Iowa 
Mfg.  Co.,  (8th  Cir.  1910)  179  Fed.  55, 
102  C.  C.  A.  623,  24  Am.  Bankr.  Rep.  726; 
In  re  Pangborn,  (W.  D.  Mich.  1910)  185 
Fed.  673;  Crooks  r.  People's  Nat.  Bank, 
(1899)  3  Am.  Bankr.  Rep.  242,  46  App. 
Div.  335,  61  N.  Y.  S.  604;  In  re  New 
Chattanooga  Hardware  Co.,  (E.  D.  Tenn. 
1911)  190  Fed.  241;  In  re  Condon,  (S.  D. 
N.  Y.  1912)  198  Fed.  947.  And  see  gen- 
erally section  60,  subdivisions  a  and  h, 
and  the  annotation  thereunder,  for  a  gen- 
eral discussion  of  preferential   transfers. 

"The  Bankrupt  Law  does  not  require 
an  insolvent  to  cease  business.  It  does 
not  prohibit  him  from  borrowing  money 
and  securing  the  borrower  [lender?],  or 
from  buying  goods  and  securing  the  seller. 
'  \\Tiat  it  forbids  is  the  giving  of  a  prefer- 
ence to  an  existing  or.  prior  creditor,  or 
securing  a  previous  debt.*'  In  re  Little 
River   Lumber   Co.,    (1899)    92   Fed.   585. 

For  cases  upon  this  auhject  decided 
under  earlier  ActSf  see  Harrison  t\  Sterry, 
(1809)  5  Cranch  289,  3  U.  S.  (L.  ed.) 
104;  Matter  of  Craft,  2  Ben.  214,  1  Nat. 
Bankr.  Reg.  378,  6  Fed.  Cas.  No.  3,316; 
Matter  of  Dibblee,  3  Ben.  283,  2  Nat. 
Bankr.  Reg.  617,  7  Fed.  Cas.  No.  3,884; 
In  re  Merchants'  Ins.  Co.,  3  Biss.  162, 
6  Nat.  Bankr.  Reg.  43,  17  Fed.  Cas. 
No.  9,441;  In  re  Broich,  7  Biss.  303,  15 
Nat.  Bankr.  Reg.  11,  4  Fed.  Cas.  No.  1,921; 
Ex  p.  Shouse,  Crabbe  482,  22  Fed.  Cas. 
No.  12,815;  In  re  Holland,  2  Hask.  00, 
12  Fed.  Cas.  No.  6,603;  In  re  Hapgood, 
2  Lowell  200,  11  Fed.  Cas.  No.  6,044;  In 
re  Ryan,  2  Sawy.  411,  21  Fed.  Cas.  No. 
12,183;   In  re  Oregon  Bulletin   Printing, 
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etc.,  Co.,  3  Sawy.  614,  14  Nat.  Bankr.  Reg. 
405,  18  Fed.  Os.  No.  10,561;  Arnold  v. 
Maynard,  2  Story  349,  1  Fed.  Cas.  No. 
561;  Knower"  r.  Haines,  31  Fed.  513; 
Moore  r.  American  L.  &  T.  Co.,  80  Fed.  ' 
49;  Brock  v,  Terrell,  2  Nat.  Bankr.  Reg. 
643,  4  Fed.  Cas.  No.  1,914;  In  re  Drum- 
mond,  1  Nat.  Bankr.  Reg.  231,  7  Fed.  Cas. 
No.  4,093;  Farrin  v.  Crawford,  2  Nat. 
Bankr.  Reg.  602,  8  Fed.  Cas.  No.  4,686; 
Jones  V.  Sleeper,  2  N.  Y.  Leg.  Obs.  131, 
13  Fed.  Os.  No.  7,496;  Knickerbocker 
Ins.  Co.  V.  Comstock,  9  Nat.  Bankr.  Reg 
484,  14  Fed.  Cas.  No.  7,879;  Payne  r. 
Solomon,  14  Nat.  Bankr.  Reg.  162,  19  Fed. 
Cas.  No.  10,856;  In  re  Rogers,  2  Nat. 
Bankr.  Reg.  397,  20  Fed.  Cas.  No.  12,002 ; 
Smith  V.  Teutonia  Ins.  Co.,  22  Fed.  Cas. 
No.  13,116;  Stewart  i;.  Loomis,  23  Fed. 
Cas.  No.  13,433;  In  re  Kenyon,  6  Nat. 
Bankr.  Reg.  238,  30  Fed.  Cas.  No.  17,780, 
note. 

Compared  toith  Act  of  1867, — "  The  sec- 
ond act  of  bankruptcy  under  the  Act  of  1898 
is  substantially  the  same  as  was  the 
eighth  under  that  of  1867.  There  may  be 
some  cases  which  will  fall  under  the  for- 
mer and  not  imder  the  latter,  or  vice 
versa.  Speaking  generally,  however,  under 
the  law  of  1867  the  eighth  act.  of  bank* 
ruptcy  was  committed  whenever  an  in- 
solvent debtor  with  intent  to  prefer  one  ' 
of  his  creditors  did  anything  which  gave 
that  creditor  a  preference  or  which  aided 
such  creditor  In  obtaining  a  preference. 
Under  the  law  of  1898,  under  like  circum- 
stances, the  second  act  of  bankruptcy  is 
conunitted."  In  re  Truitt,  (D.  C.  Md. 
1913)   203  Fed.  650. 

The  test  of  jyreference  is  the  payment 
out  of  the  bankrupt's  estate  of  a  larger 
percentage  of  the  claim  of  a  creditor  than 
other  creditors  of  the  same  class  receive. 
Swarts  V.  St.  Louis  Fourth  Nat.  Bank, 
(C.  C.  A.  1902)    117  Fed.  1. 

A  conditional  transfer  of  property,  such 
as  a  pledge,  mortgage,  or  security,  is 
within  the  meaning  of  section  3a  (2). 
In  re  Edelman,  (2d  Cir.  1904)  130  Fed. 
700,  65  C.  C.  A.  665,  12  Am.  Bankr.  Rep. 
238. 

Thus  it  has  been  held  that  a  debtor* 
who,  knowing  he  is  insolvent,  executes  a 
deed  of  trust  to  secure  a  creditor  on  a 
pre-existing  debt,  commits  an  act  of  bank- 
ruptcy, within  section  3o  (2).  In  re  Ed. 
W.  Wright  Lumber  Co.,  (W.  D.  Ark. 
1902)  114  Fed.  1011,  8  Am.  Bankr.  Rep. 
345. 

So,  also,  a  mortgage  made  by  an  insol- 
vent, and  recorded  within  four  months 
prior  to  the  filing  of  a  petition  in  bank- 
ruptcy against  him,  if  given  with  intent 
to  prefer  a  creditor,  constitutes  an  act  of 
bankruptcy.  In  re  Edelman,  (2d  Cir. 
1904)  130  Fed.  700,  65  C.  C.  A.  665,  12 
Am.    Bankr.   Rep.   238. 

Preference  by  partnership, —  In  Wash- 
ington Cotton  Co.  V.  Morgan,  (C.  C.  A. 
5th  Cir.   1911)    192  Fed.  310,  the  alleired 


5^6 


1  FED.  STAT.  ANN.  (2d  Ed.) 


fiec.  3  a  (2) 


act  of  bankruptcy  was  that  the  firm, 
within  four  months  of  the  filing  of  the 
petition,  had  transferred  a  portion  of  its 
property  to  named  creditors  with  the  in- 
tent to  prefer  said  creditors  over  other 
creditors.  The  evidence  showed  that  the 
firm  had,  as  alleged,  paid  certain  creditors 
in  full,  and  that  the  debts  of  the  firm 
were  slightly  in  excess  of  the  firm's  as- 
sets; but  it  was  also  shown  that  the  indi- 
vidual members  of  the  firm,  all  residing 
within  the  jurisdiction  of  the  court,  were 
amply  solvent  —  that  their  property  was 
sufficient  to  pay  more  than  ten  times  all 
of  their  debts,  individual  and  partnership. 
On  these  facts  the  court  said :  "  The  prop- 
erty of  the  individual  members  of  the  firm, 
after  the  payment  of  the  debts  of  the  indi- 
vidual members,  is  liable  to  the  satisfac- 
tion of  the  firm's  debts.  It  appears  from 
the  evidence,  therefore,  that  all  of  the 
creditors  of  the  firm  could  collect  their 
claims  in  full.  The  creditors  which  the 
firm  had  paid  as  alleged  were  not  enabled 
to  obtain  any  *  greater  percentage  *  of  their 
claims  than  any  other  creditors,  for  all 
can  be  paid  in  full.  This  fact  alone,  with- 
out referring  to  others  commented  on  by 
the  learned  district  judge,  fully  sustains 
the  decree  dismissing  the  petition." 

It  has  been  held  that  an  act  by  one 
member  of  a  firm,  witiin  the  scope  of  his 
authority,  in  relation  to  joint  property 
or  joint  debts,  such  as  giving  a  preference, 
or  making  a  fraudulent  transfer,  should 
be  imputed  to  all  the  members  of  the  firm 
in  this  as  in  all  other  civil  cases.  In  re 
Forbes,  (D.  C.  Mass.  1904)  128  Fed.  137, 
11  Am.  Bankr.  Rep.  787. 

But  it  is  not  an  act  of  bankruptcy,  for 
which  a  firm  may  be  adjudgisd  a  bankrupt, 
that  one  of  its  members,  out  of  his  indi- 
vidual estate,  prefers  one  of  his  own  or  one 
of  the  firm's  creditors.  Mills  v.  Fisher, 
(6th  Cir.  1908)  151)  Fed.  897,  87  C  C.  A. 
77,  16  L.  R.  A.  (N.  S.)  656,  20  Am.  Bankr. 
Rep.  237. 

Transfer  by  surviving  partners. —  The 
estate  of  a  deceased  partner  being  suffi- 
cient, after  paying  his  individual  debts,  to 
satisfy  the  firm  debts,  an  unlawful  prefer- 
ence under  the  section  is  not  created  by 
the  transfer  in  payment  of  a  firm  debt  of 
partnership  property  by  the  surviving 
partners.  Vaccaro  v.  Security  Bank,  (C. 
C.  A.  1900)    103  Fed.  436. 

Transfer  hy  member  of  insolvent  firm, — 
Upon  the  proof  it  was  held  that  the  con- 
veyance by  a  member  of  an  insolvent  firm 
to  his  father-in-law  of  considerable  prop- 
erty within  four  months  of  the  bankruptcy 
proceedings,  in  consideration  of  an  antece- 
dent debt,  WAS  with  intent  to  prefer  such 
creditor.  In  re  Grant,  (1901)  106  Fed. 
496. 

Transaction  not  depleting  estate. —  A 
substitution  of  creditors  of  an  alleged 
bankrupt,  advantageous  to  the  deI)tor's 
estate,  is  not  such  a  transfer  of  property 
as  to  make  an  act  of  bankruptcy.     Tlius 


where  an  insolvent  person  is  sued  as  an 
indorser  on  a  promissory  note  and  the  set- 
tlement with  his  consent  is  conducted  by 
his  counsel,  who  personally  pays  a  much 
smaller  amount  and  receives  a  transfer  of 
the  note  in  favor  of  the  indorser  without 
recourse,  such  payment  and  the  obligation 
it  creates  constitute  a  business  transaction 
merely,  involving  the  relation  of  debtor 
and  creditor,  and  it  is  not  a  case  of  a 
transfer  of  property  to  a  creditor.  The 
fact  that  such  transaction  does  not  deplete 
the  defendant's  estate,  but  on  the  contrary 
reduces  the  indebtedness  and  to  that  ex- 
tent increases  the  estate,  is  opposed  to 
the  idea  of  intent  to  prefer.  As  applied 
to  silch  a  state  of  facts  there  is  no  distinc- 
tion between  the  preference  defined  by  sec- 
tion 60  and  the  preference  iorbidden  by 
section  2.  In  re  Kerlin,  (C.  C.  A.  6th 
Cir.  1913)  209  Fed.  42,  wherein  the  court 
said :  "  It  is  helpful  to  bear  in  mind  that 
the  transaction  did  not  deplete  Kerlin's 
estate  (Continental,  etc..  Trust,  etc..  Bank 
V.  Chicago  Title,  etc.,  Co.,  229  U.  S.  435, 
443,  445,  33  S.  Ct.  829,  57  U.  S.  (L.  ed.) 
1268)  ;  on  the  contrary,  as  already  stated, 
the  settlement  reduced  the  indebtedness, 
and  to  that  extent  in  effect  increased  the 
estate.  Such  a  fact  is  apparently  opposea 
to  the  idea  of  an  intent  to  prefer.  How- 
ever, it  is  insisted  that  the  case  just 
cited,  and  kindred  cases,  are  not  appli- 
cable, because  they  relate  only  to  voidable 
transactions  covered  by  section  60  of  the 
Bankruptcy  Act.  Hence,  distinction  is 
urged  between  the  preference  defined  by 
that  section  and  the  preference  forbidden 
by  section  3,  art,  2.  The  difl'erence  be- 
tween a  transfer  *  with  intent  to  prefer,' 
which  is  made  an  act  of  bankruptcy  by 
the  latter  provision,  and  the  *  preference ' 
denounced  by  the  former,  even  since  the 
amendment  of  1910  (Act  June  25,  1910, 
c.  412,  §  11,  36  Stat.  L.  842)  of  section  60b, 
is,  as  respects  the  present  issue,  formal 
rather  than  material.  True,  *  intent  to 
prefer '  within  the  meaning  of  section  3, 
art.  2,  relates  to  the  debtor,  while  *  reason- 
able cause  to  believe,'  under  section  605, 
refers  to  the  creditor;  but  this  difference 
can  affect  only  the  evidence  calculated  to 
reveal  the  debtor's  intent  in  the  one  in- 
stance, and  the  creditor's  belief  in  the 
other;  for  there  is  complete  identity  be- 
tween the  object  of  a  preference  made 
under  the  one  and  that  received  under 
the  other.  Their  ultimate  effect  upon  the 
debtor's  estate  and  his  other  creditors  is 
obviously  the  same,  and  so  the  question 
of  depletion  of  estate  is  alike  relevant  and 
important  in  either  case  (see  Swarts  v. 
Fourth  National  Bank  of  St.  Louis,  117 
Fed.  1,  3,  54  C.  C.  A.  387  [C  C.  A.  8th 
Cir.],  respecting  similarity  of  such  prefer- 
ences K" 

A  transfer  to  a  tritstee  for  the  creditors 
should  be  treated  as  if  made  direct  to  the 
creditors  and  the  giving  of  a  mortgage  to 
a  trustee  for  a  creditor,  instead  of  direct 
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to  the  creditor  is  within  the  plain  terms 
of  the  statute.     Fulkerson  v.  Shaffer,   (C. 

C.  A.  8th  Cir.  1914)  217  Fed.  355. 
Payment  as  preference. —  The  payment 

of  an  existing  indebtedness  by  an  insolvent 
debtor,  with  tlie  intention  of  preferring 
the  creditor  so  paid  over  the  other  credit- 
ors of  such  debtor,  constitutes  a  prefer- 
ence; and  is,  therefore,  an  act  of  bank- 
ruptcy within  the  meaning  of  section  3a 
(2).  Goldman  r.  Smith,  (D.  C  Ky.  1899) 
93  Fed.  182,  1  Am.  Bankr.  Rep.  266; 
Johnson  v.  Wald,  (5th  Cir.  1899)  93  Fea. 
640,  35  C.  C.  A.  522,  2  Am.  Bankr.  Rep. 
84;  In  re  Rome  Planing  Mill,  (N.  D.  X.  Y. 

1899)  96  Fed.  812,  3  Am.  Bankr.  Rep. 
123;  In  re  Baker-Ricketson  Co.,  (D.  C. 
:Mass.  1899)  97  Fed.  489,  4  Am.  Bankr. 
Rep.   60-);   In  re  (Mllctte.    (W.  D.  N.  Y. 

1900)  104  Fed.  709,  5  Am.  Bankr.  Rep. 
123;  In  re  Gilbert,  (D.  C.  Ore.  1902)  112 
Fed.  951,  8  Am.  Bankr.  Rep.  101;  In  re 
Ed.  W.  Wright  Lumber  Co.,  (W.  D.  Ark. 
1902)  114  Fed.  1011,  8  Am.  Bankr.  Rep. 
345;  Rex  Buggy  Co.  i'.  Hearick,  (8th  Cir. 
1904)  132  Fed.  310,  65  C.  C.  A.  676,  12 
Am.  Bankr.  Rep.  728;  In  re  Billing,   (M. 

D.  Ala.  1906)  145  Fed.  395,  17  Am.  Bankr. 
Rep.  80;  In  re  Flint  Hill  Stone,  etc.,  Co., 
(N*.  D.  N".  Y.  1907)  149  Fed.  1007,  18 
Am.  Bankr.  Rep.  81;  Naylon  v.  Christian- 
sen Harness  Mfg.  Co.,  (6th  Cir.  1908)  158 
Fed.  290,  85  C.  C  A.  522,  19  Am.  Bankr. 
Rep,  789.  See  also  Preference  Created  hy 
Payment,  a  black-letter  caption  in  divi- 
sion I  of  the  note  to  section  60a. 

Thus  it  has  been  held  that  a  merchant, 
hopelessly  insolvent,  who  within  four 
months  prior  to  the  filing  of  an  involun- 
tary petition  in  bankruptcy  against  him, 
and  with  knowledge  of  such  condition  of 
insolvency,  pays  substantial  sums  of  money 
to  certain  of  his  creditors  in  full  satisfac- 
tion of  their  claims,  while  refusing  pay- 
ment to  others  whose  claims  are  due  and 
equally  entitled  to  payment,  commits  an 
act  of  bankruptcy.  Rex  Buggy  Co.  v. 
Hearick,  (8th  Cir.  1904)  132  Fed.  310,  66 
C.  C.  A.  676,  12  Am.  Bankr.  Rep.  726. 

And  it  is  an  act  of  bankruptcy  for  an 
insolvent  debtor  to  sell  all  of  his  property 
to  one  not  a  creditor,  and  then  to  apply 
the  proceeds  to  the  full  payment  of  a  part 
of  his  creditors,  leaving  others  unpaid; 
such  transaction  being  a  transfer  oi  prop- 
erty with  intent  to  prefer  certain  credit- 
ors, within  the  intent  and  meaning  of 
section  3a  (2).  Boyd  v.  Lemon,  etc.,  Co., 
(5th  Cir.  1902)  114  Fed.  647,  52  C.  C.  A. 
343,  8  Am.  Bankr.  Rep.  81. 

So,  also,  it  has  been  held  that  the  pay- 
ment and  discharge  of  a  debt,  by  an  insol- 
vent debtor,  by  a  conveyance  to  the  cred- 
itor of  personal  property  of  greater  value 
than  the  debt,  the  debtor  receiving  the 
difference  in  cash,  is  a  preference  of  such 
creditor,  and,  as  such,  an  act  of  bank- 
ruptcy. Johnson  r.  Wald,  {5th  Cir.  1899) 
93  Fed.  640,  35  C.  C.  A.  522,  2  Am.  Bankr. 
Rep.  84. 


But  payments  made  in  the  usual  course 
of  business f  where  there  is  no  intention  to 
prefer  one  creditor  over  another,  are  not 
acts  of  bankruptcy.  In  re  Pearson,  (S.  D. 
N.  Y.  1899)  95  Fed.  425,  2  Am.  Bankr. 
Rep.  482;  Jn  re  Douglas  Coal,  etc.,  Co., 
(E.  D.  Tenn.  1904)  131  Fed.  769,  12  Am. 
Bankr.  Rep.  639-,  In  re  Cutting,  (W.  D. 
N.  Y.  1906)  145  Fed.  388,  16  Am.  Bankr. 
Rep.  751;  Richmond  Standard  Steel  Spike, 
etc.,  Co.  f?.  Allen,  (4th  Cir.  1906)  148 
Fed.  657,  78  C.  C.  A.  389,  17  Am.  Bankr. 
Rep.  683;  Macon  Grocery  Co.  v.  Beach, 
(S.  D.  Ga.  1907)  156  Fed.  1009,  19  Am. 
Bankr.  Rep.  558;  In  re  Morgan,  (X.  D. 
Ga.  1911)  184  Fed.  938.  See  also  division 
I  of  the  note  to  section  60a. 

Payment  of  rent,  taxes,  and  incidental 
expenses  under  renting  agreement, — Where 
a  debtor,  being  the  owner  of  a  leasehold 
interest  in  real  property  having  a  term  of 
years  to  run,  but  not  assignable  without 
the  consent  of  the  landlord,  sells  the 
same,  and  applies  part  of  the  proceeds  in 
paying  the  arrears  of  rent  due,  taxes  on 
the  property,  and  the  incidental  expenses 
of  the  sale,  such  payment  does  not  consti- 
tute a  preference  of  the  creditors  paid, 
but  merely  a  means  of  realizing  the  value 
of  the  leasehold,  and  therefore  is  not  an 
act  of  bankruptcy.  In  re  Pearson,  (S.  D. 
N.  Y.  1899)  95  Fed.  425,  2  Am.  Bankr. 
Rep.  482. 

Payment  of  salaries, —  If  the  salary  of 
the  chief  officer  of  a  corporation  has  accu- 
mulated and  thus  become  an  existing  debt, 
and  the  corporation,  being  insolvent,  and 
in  contemplation  of  such  insolvency,  pays 
the  debt  with  intent  to  prefer  it  over  their 
other  creditors,  this  constitutes  an  act  of 
bankruptcy.  But  it  is  a  very  different  case 
when  a  corporation  carrying  on  the  busi- 
ness of  manufacturer,  at  a  time  when  it 
is  unable  to  pay  all  of  its  debts,  uses  a 
part  of  its  assets  to  pay  current  expenses ; 
and  the  current  salary  of  the  president  of 
a  corporation,  if  confined  withm  a  reason- 
able amount,  is  a  part  of  the  necessary 
running  expenses,  and  it  has  to  be  paid 
in  order  to  keep  the  establishment  in 
operation.  Richmond  Standard  Steel 
Spike,  etc.,  Co.  v.  Allen,  (4th  Cir.  1906) 
148  Fed.  657,  78  C.  C.  A.  389,  17  Am. 
Bankr.  Rep.  583. 

Payments  of  comparatively  small  sums 
of  money  by  an  insolvent  corporation  to 
each  of  a  number  of  its  creditors,  made  in 
the  usual  course  of  business,  do  not  raise 
a  presumption  of  an  intent  to  prefer  such 
creditors  over  its  other  creditors,  so  as  to 
establish  an  act  of  bankruptcy  by  a  trans- 
fer of  property  with  intent  to  prefer.  In 
re  Douglas  Coal,  etc.,  Co.,  (E.  D.  Tenn. 
1904)  131  Fed.  769,  12  Am.  Bankr.  Rep. 
539. 

Necessity  of  intent  to  prefer. —  Under 
section  3a  (2),  an  intent  to  prefer  one 
creditor  over  another  is  neceHsary,  in  order 
to  constitute  an  act  of  bankruptcv.  Wil- 
son V.  Nelson,   (1901)    183  U.  S.'l91,  22 
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8.  a.  74,  46  \j,  8.  (L.  ed.)  147,  7  Am. 
Bankr.  Rep.  142;  Johnson  v,  Wald,  (5th 
Cir.  1899)  93  Fed.  640,  35  C.  C.  A.  522, 
2  Am.  Bankr.  Rep.  84;  In  re  Wolf,  (N.  D. 
la.  1899)  98  Fed.  84,  3  Am.  Bankr.  Rep. 
665;  Sabin  v.  Camp,  (D.  C.  Ore.  1900)  98 
Fed.  974,  3  Am.  Bankr.  Rep.  578;  In  re 
Bloch,  (2d  Cir.  1901)  109  Fed.  790,  48 
C.  C.  A.  650,  6  Am.  Bankr.  Rep.  300;  In 
re  Gilbert,  (D.  C.  Ore.  1902)  112  Fed. 
961,  8  Am.  Bankr.  Rep.  101;  Clark  i?. 
Henne,  (5th  Cir.  1904)  127  Fed.  288,  62 
C.  C.  A.  172,  11  Am.  Bankr.  Rep.  583; 
Brake  v.  Calliaon,  (6th  Cir.  1904)  129 
Fed.  201,  63  C.  C.  A.  369,  11  Am.  Bankr. 
Rep.  797;  In  re  Douglas  Coal,  etc.,  O)., 
(E.  D.  Tenn.  1904)  131  Fed.  769,  12  Am. 
Bankr.  Rep.  539;  Merchants'  Nat.  Bank  v. 
Cole,  (6th  Cir.  1907)  149  Fed.  708,  79 
C.  C.  A.  414,  18  Am.  Bankr.  Rep.  44;  Mar- 
tin t?.  Hulen,  (8th  Cir.  1906)  149  Fed.  982, 
79  C.  C.  A.  492,  17  Am.  Bankr.  Rep.  510; 
In  re  Flint  Hill  Stone,  etc.,  Co.,  (N.  D. 
N.  Y.  1907)  149  Fed.  1007,  18  Am.  Bankr. 
Rep.  81;  In  re  McLoon,  (D.  C.  Me.  1908) 
162  Fed.  575,  20  Am.  Bankr.  Rep.  719; 
In  re  Morgan,  (N.  D.  Ga.  1911)  184  Fed. 
938;  In  re  Freeman  Cotting  Coat  Co., 
(D.  C.  Mass.  1913)  212  Fed.  548;  In  re 
Columbia  Real  Estate  Co.,  (D.  C.  N.  J. 
1913)   205  Fed.  980. 

Intent  ia  that  of  debtor. —  "A  creditor 
who  relies  on  the  commission  of  the  sec- 
ond act  must  show  affirmatiye  action  on 
the  debtor's  part  and  must  prove  that  it 
was  taken  with  intent  to  prefer  the  cred- 
itor. If  such  showing  is  made  and  the 
effect  of  what  the  debtor  did  was  to  give 
a  preference,  the  commission  of  the  second 
act  of  bankruptcy  has  been  established. 
It  may  be  that  what  is  proved  constituted 
a  part  of  a  chain  of  events  which  culmi- 
nated in  the  commission  of  the  third  act 
also.  They  have  features  in  common. 
Neither  of  them  can  be  committed  unless 
the  debtor  is  insolvent  nor  unless  the 
preference  has  actually  resulted  from  it. 
In  other  respects  they  are  radically  differ- 
ent. In  determining  whether  the  second 
act  has  been  committed,  it  is  not  import- 
ant to  inquire  what  the  creditor  did  or 
intended.  It  is  the  debtor's  act  and  pur- 
pose which  is  material.  On  the  other 
hand,  the  third  act  may  be  proved  without 
showing  that  the  debtor  ever  did  or  tried 
to  do  anything,  or  even  that  he  had  ever 
given  the  matter  a  thought."  In  re  Truitt, 
(D.  C.  Md.  1913)  203  Fed.  550. 

The  intent  of  the  creditor  is  immaterial, 
as  also  whether  or  not  he  had  reasonable 
ground  to  believe  that  a  preference  was 
intended.*  In  re  Rome  Planing  Mill,  (1899) 
96  Fed.  812. 

Must  he  other  orcditora. —  A  conveyance 
of  property  by  a  debtor  to  creditors  cannot 
be  charged  as  an  act  of  bankruptcy  where 
he  had  at  the  time  no  other  creditors. 
Brake  r.  Callison,  (5th  Cir.  1004)  129 
Fed.  201,  63  C.  C.  A.  359,  11  Am.  Bankr. 


Rep.  797;  Beers  v.  Hanlin,  (1900)  99  Fed. 
606. 

The  giving  of  a  chattel  mortgage  to 
secure  an  antecedent  debt  is  not  a  prefer- 
ential transfer  which  constitutes  an  act 
of  bankruptcy,  where  it  is  given  in  good 
faith  in  renewal  of  a  prior  mortgage  and 
covering  the  same  property;  and  in  such 
case  the  fact  of  the  mortgagor's  insolvency 
is  immaterial,  where  the  mortgagor  re- 
ceives a  further  present  consideration  suffi- 
cient to  warrant  the  additional  security. 
In  re  Cutting,  (W.  D.  N.  Y.  1906)  145 
Fed.  388,  16  Am.  Bankr.  Rep.  751. 

Intent  inferred. —  A  debtor  will,  how- 
ever, be  presumed  to  have  intended  the 
necessary  and  natural  consequences  of  his 
acts;  and  where,  during  insolvency,  he 
makes  a  transfer  to  a  creditor,  the  neces- 
sary result  of  which  is  to  prefer  such 
creditor  over  other  creditors,  it  will  be 
presumed  to  have  been  so  intended.  Gold- 
man r.  Smith,  (D.  C.  Ky.  1899)  93  Fed. 
182,  1  Am.  Bankr.  Rep.  266;  Johnson  v. 
Wald,  (5th  Cir.  1809)  93  Fed.  640,  35 
C.  C.  A.  522,  2  Am.  Bankr.  Rep.  S4;  In  re 
Rome  Planing  Mill,  (N.  D.  N.  Y.  1899)  96 
Fed.  812,  3  Am.  Bankr.  Rep.  123;  In  re 
Schmechel  Cloak,  etc.,  Co.,  (W.  D.  Mo. 
1900)  104  Fed.  64,  4  Am.  Bankr.  Rep. 
719;  In  re  McGee,  (N.  D.  N.  Y.  1901) 
105  Fed.  896,  5  Am.  Bankr.  Rep.  262; 
In  re  Grant,  (S.  D.  N.  Y.  1901)  106  Fed. 
496,  5  Am.  Bankr.  Rep.  837;  In  re  Bloch, 
(2d  Cir.  1901)  109  Fed.  790,  48  C.  C.  A. 
660,  6  Am.  Bankr.  Rep.  300;  In  re  Gilbert, 
(D.  C.  Ore.  1902)  112  Fed.  951,  8  Am. 
Bankr.-  Rep.  101 ;  Boyd  v.  Lemon,  etc.,  Co., 
(5th  Cir.  1902)  114  Fed.  647,  52  C.  C.  A. 
343,  8  Am.  Bankr.  Rep.  81;  In  re  Ed.  W. 
Wright  Lumber  Co.,  (W.  D.  Ark.  1902) 
114  Fed.  1011,  8  Am.  Bankr.  Rep.  345; 
In  re  Edelman,  (2d  Cir.  1904)  130  Fed. 
700,  66  C.  C.  A.  665,  12  Am.  Bankr.  Rep. 
238;  In  re  Douglas  Coal,  etc.,  0>.,  (E.  D. 
Tenn.  1904)  131  Fed.  769,  12  Am.  Bankr. 
Rep.  539;  Rex  Buggy  Co.  v.  Hearick,  (8th 
Cir.  1904)  132  Fed.  310,  65  C.  C.  A.  676, 
12  Am.  Bankr.  Rep.  726;  In  re  Flint  Hill 
Stone,  etc.,  Co.,  (N.  D.  N.  Y.  1907)  149 
Fed.  1007,  18  Am.  Bankr.  Rep.  81 ;  Macon 
Grocery  Co.  v.  Beach,  (S.  D.  Ga.  1907) 
166  Fed.  1009,  19  Am.  Bankr.  Rep.  558; 
Naylon  t?.  Christiansen  Harness  Mfg.  Co., 
(6th  Cir.  190S)  158  Fed.  290,  85  C.  C  A. 
522,  19  Am.  Bankr.  Rep.  789 ;  In  re  Smith, 
(N.  D.  N.  Y.  1910)  176  Fed.  426,  23  Am. 
Bankr.  Rep.  864;  In  re  Freeman  0)tting 
Coat  Co.,  (D.  C.  Mass.  1913)  212  Fed.  548, 
where,  however,  the  court  said :  "  The  pre- 
sumption that  a  transfer  which  effects  a 
preference  was  intended  as  a  preference  is 
not  a  conclusive  one.  It  has  been  held 
not  to  arise  where  the  payments  were 
comparatively  small  and  in  the  ordinary 
course  of  a  going  business  and  to  be  re- 
butted where  the  debtor  established  his 
ignorance  of  his  insolvency  and  his  honest 
belief  that  he  was  solvent." 


Sec.  3  a  (8) 


BANKBUPTCY 


549 


Inference  of  intent  under  section  3a  ( 1 ) , 
see  the  note  to  that  clause. 

Where  a  bankrupt  made  a  payment  to  a 
creditor  who  had  previously  furnished  per- 
sonal necessaries  and  comforts  for  himself 
and  family,  although  he  was  insolvent  and 
there  was  no  actual,  as  distinguished  from 
an  inferential,  intent  to  prefer,  it  was  held 
to  be  an  act  of  bankruptcy  under  this  sec- 
tion. In  re  Condon,  (G.  G.  A.  2d  Cir. 
1913)  209  Fed.  800. 

Where  an  insolvent  after  the  return  of 
a  verdict  against  him  in  an  action  at  law, 
but  before  the  entry  of  judgment,  sent  for 
a  creditor  and  executed  a  mortgage  to  him 
to  secure  the  debt,  it  was  held  that  the 
preference  thus  given  to  the  mortgagee 
over  the  judgment  creditor  must  be  pre- 
sumed to  have  been  intentional  and,  there- 
fore, an  act  of  bankruptcy.  In  re  Smith, 
(N.  D.  N.  y.  1910)  176  Fed.  426,  23  Am. 
Bankr.  Rep.  864. 

Amount  of  transfer  considered, —  The 
presumption  of  an  intent  to  prefer  credit- 
ors, arising  from  a  transfer  of  property 
by  an  insolvent,  is  affected  by  the  amount 
of  such  transfer;  and  it  is  not  as  strong 
where  the  transfer  is  of  a  comparatively 
small  part  of  the  debtor's  property.  In  re 
Gilbert,  (D.  C.  Ore.  1902)  112  Fed.  961, 
8  Am.  Bankr.  Kep.  101.  See  also  Macon 
Grocery  Co.  v.  Beach,  (S.  D.  Ga.  1907) 
156  Fed.  1009,  19  Am.  Bankr.  Rep.  558; 
In  re  Stovall  Grocery  Co.,  (N.  D.  Ga. 
1908)  161  Fed.  882,  20  Am.  Bankr.  Rep. 
637. 

Transfer  while  insolvent. —  "As  the  in- 
solvent debtor  is  to  be  presumed  to  intend 
the  natural  consequences  of  his  act,  the 
existence  of  intent  in  such  case  on  the 
part  of  the  debtor  may  be  inferred  prima 
facie  from  the  fact  of  the  transfer  having 
been  made  '  while  insolvent.' "  In  re 
Schmechel  Cloak,  etc.,  Co.,  (1900)  104 
Fed.  64.  To  the  same  effect  see  Johnson  v, 
Wald,  (C.  C.  A.  1899)  93  Fed.  640,  affirm- 
ing judgment  of  District  Court. 

A  debtor  is  presumed  to  know  his  own 


financial  condition  as  to  solvency ;  *^  but 
this  is  a  disputable  presumption,  and  if 
the  debtor  honestly  believes  himself  to  be 
solvent,  or  if  he  establishes  his  want  of 
knowledge  as  to  his  insolvency,  he  then 
rebuts  the  presumption  of  an  intent  to 
prefer  which  arises  from  the  fact  of  actual 
insolvency."  In  re  Gilbert,  (1902)  112 
Fed.  951. 

Payment  by  an  insolvent  operating  as  a 
preference  is  prima  fade  evidence  that  a 
preference  is  intended;  but  it  may  be  re- 
butted by  evidence  that  the  debtor  was  at 
the  time  ignorant  of  his  insolvency,  and 
that  his  affairs  were  such  that  he  could 
reasonably  expect  to  pay  all  his  debts,  the 
burden  of  proof  of  intent  to  prefer  still 
being  upon  the  petitioner  in  involuntary 
bankruptcy.  In  re  Bloch,  (C.  C.  A.  1901) 
109  Fed.  790,  reversing  judgment  of  Dis- 
trict Court. 

The  debtor's  intent  to  give  a  preference 
may  be  presumed  from  a  transfer,  while 
insolvent,  of  a  large  part  of  his  property 
to  a  single  creditor;  and,  when  this  is 
proved,  the  burden  is  upon  the  debtor  to 
show  that  he  was  ignorant  of  his  insol- 
vency, and  had  reason  to  believe  that  he 
could  pay  his  debts  in  full.  In  re  Rome 
Planing  Mill,  (1899)   96  Fed.  812. 

Transfer  of  large  part  of  property  con- 
clusive evidence  of  intent. — "  Where  an 
insolvent  debtor  transfers  a  large  portion 
of  his  property  to  one  creditor,  to  the  ex- 
clusion of  all  the  rest,  such  a  transaction 
must  be  taken  as  conclusive  evidence  of 
his  intent  to  prefer  that  creditor."  In  re 
McGee,   (1901)    105  Fed.  895. 

If  a  firm  while  insolvent  take  the  mone> 
proceeds  of  the  sale  of  all  their  property 
and  apply  the  same  to  the  full  payment  of 
the  debts  due  by  them  to  several  of  their 
creditors,  leaving  others  unpaid,  it  is  suffi- 
cient to  prove  that  they  thereby  made  a 
transfer  with  intent  to  prefer.  Boyd  v. 
Lemon,  etc.,  Co.,  (G.  C.  A.  1902)  114  Fed. 
647. 


(3)  [Preferences  through  legal  proceedings.]  suffered  or  permitted, 
while  insolvent,  any  creditor  to  obtain  a  preference  through  legal  proceed- 
ings, and  not  having  at  least  five  days  before  a  sale  or  final  disposition  of 
any  property  affected  by  such  preference  vacated  or  discharged  such  prefer- 
ence; or     [{1898)  30  Stat.  L.  546.] 


As  to 
Liens  obtained  through  legal  proceed- 
ings generally,  and  the  annulment 
thereof,  see  section  67/. 
Other    relevant    provisions,    see    sec- 
tions 60a  and  67c. 
''The  words  'or  permitted'  are  of  no 
vital  signification.'*    Loeser  v.  Savings  De- 
posit Bank,  etc.,  Co.,  (19Q6)   148  Fed.  976, 
78  C^  C.  A.  697,  18  L.  R.  A.  (N.  S.)   1233. 
Preference   through    legal    proceedings, 
in  general. — A  debtor  who,  while  insolvent, 
sufifers  or  permits  any  creditor  to  obtain 


a  preference  through  legal  proceedings,  and 
fails  to  vacate  or  discharge  such  preference 
at  least  five  days  before  a  sale  or  final  dis- 
position of  the  property  affected  thereby, 
commits  an  act  of  bankruptcy  within  the 
meaning  of  section  3a  (3).  Wilson  V. 
Nelson,  (1901)  183  U.  S.  191,  22  S. 
Ct.  74,  46  U.  S.  (L.  ed.)  147,  7  Anu 
Bankr.  Rep.  142;  In  re  Reichman,  (B. 
D.  Mo.  1899)  91  Fed.  624,  1  Am.  Bankr. 
Rep.  17;  In  re  Moyer,  (E.  D.  Pa.  1899) 
93  Fed.  188,  1  Am.  Bankr.  Rep.  577; 
Jn  re  Ferguson,    (S.  D.  N.  Y.   1899)    95 
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Fed.  429,  2  Am.  Bankr.  Rep.  586;  In  re 
Rome  Planing  Mill,    (N.  D.  N.  Y.    1899) 

96  Fed.  812,  3  Am.  Bankr.  Rep.  123;  Par- 
menter  Mfg.  Co.  v.  Stoever,  (Ist  Cir.  1899) 

97  Fed.  330,  38  C.  C.  A.  200,  3  Am. 
Bankr.  Rep.  220;  In  re  Empire  Metallic 
Bedstead  Co.,  {2d  Cir.  1899)  98  Fed.  981, 
39  C.  C.  A.  372,  3  Am.  Bankr.  Rep.  575; 
In  re  Thomas,  (W.  D.  Pa.  1900)  103  Fed. 
272,  4  Am.  Bankr.  Rep.  671;  Vaccaro  v. 
Security  Bank,  (6th  Cir.  1900)  103  Fed. 
436,  43  C.  C.  A.  279,  4  Am.  Bankr.  Rep. 
474;  In  re  Storm,  (E.  D.  N.  Y.  1900)  103 
Fed.  618,  4  Am.  Bankr,  Rep.  601;  In  re 
Miller,  (W.  D.  N.  Y.  1900)  104  Fed.  764, 
6  Am.  Bankr.  Rep.  140;  In  re  Harper, 
(K.  D.  111.  1900)  105  Fed.  900,  5  Am. 
Bankr.  Rep.  667;  Duncan  v.  Landis,  (3d 
Cir.  1901)  106  P'ed.  839,  45  C  C.  A.  666, 
5  Am.  Bankr.  Rep.  649;  In  re  Kersten, 
(E.  D.  Wis.  1901)  110  Fed.  929,  6  Am. 
Bankr.  Rep.  516;  Scheuer  r.  Smith,  etc.. 
Book,  etc.,  Co.,  (5th  Cir.  1901)  112  Fed. 
407,  50  C.  C.  A.  312,  7  Am.  Bankr.  Rep. 
384;  Bradley  Timber  Co.  v.  Wliite,  (5th 
Cir.  1903)  121  Fed.  779,  58  C.  C.  A.  55, 
10  Am.  Bankr.  Rep.  329;  Bogen  r.  Protter, 
(6th  Cir.  1904)  129  Fed.  533,  64  C.  C.  A. 
63,  12  Am.  Bankr.  Rep.  288;  In  re  Rung 
Furniture  Co.,  (2d  Cir.  1905)  139  Fed. 
526,  71  C.  C.  A.  342,  14  Am.  Bankr.  Rep. 
12;  In  re  Nusbaum,   (X.  D.  N.  Y.  1907) 

'  152  Fed.  835,  18  Am.  Bankr.  Rep.  598; 
Holmes  v.  Baker,  (9th  Cir.  1908)  160  Fed. 
922,  88  C.  C.  A.  104,  20  Am.  Bankr.  Rep. 
252:  In  re  Tupper,  (N.  D.  N.  Y.  1908) 
163  Fed.  766,  20  Am.  Bankr.  Rep.  824; 
In  re  Gallagher,  (D.  C  Mass.  1901)  6  Am. 
Bankr.  Rep.  255;  Matter  of  Rung  Furni- 
ture Co.,  (W.  D.  N.  Y.  1903)  10  Am. 
Bankr.  Rep.  44 ;  Matter  of  Toledo  Portland 
Cement  Co.,  (E.  D.  Mich.  1906)  17  Am. 
Bankr.  Rep.  375;  In  re  McCartney,  (M. 
D.  Pa.  1911)  188  Fed.  815;  Johansen 
Bros.  Shoe  Co.  t\  Alles,  (C.  C.  A.  8th 
Cir.  1912)  197  Fed.  274;  Citizens'  Bank- 
ing Co.  V.  Ravenna  Xat.  Bank,  (C  C.  A. 
6tu  Cir.  1912)   202  Fed.  892. 

For  a  general  discussion  of  preferences 
obtained  through  legal  proceedings ,  and 
the  annulment  thereof,  see  the  annotation 
under  section  67/,  which  section  contains 
the  phrase  *'  through  legal  proceedings." 

The  purpose  of  the  law  is  that  no  one 
creditor  shall  be  preferred  over  the  others, 
by  an  insolvent  person,  but  tliat  all  credit- 
ors shall  share  equally  except  as  to  honest 
liens  created  more  than  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy. 
It  was  not  intended  that  a  creditor  should 
obtain  a  lien  on  the  property  of  an  insol- 
vent person  by  a  judgment  filed  and  dock- 
eted, and  then  lie  still,  without  issuing 
execution  or  making  a  levy  and  advertis- 
ing the  property  for  sale  for  four  months 
and  until  such  judgment  had  become  unim- 
peachable under  the  Bankruptcy  Act  or 
otherwise,  thereby  gaining  a  preference,  an 
absolute  security  for  the  de])t,  and  it  might 
he  to  the  extent  of  the  entire  property  of 


the  insolvent  person,  and  thus  excluding 
other  creditors  from  any  share  in  the  es- 
tate.    In  re  Tupper,   (N.  D.  N.  Y.  1908) 
163  Fed.  766,  20  Am.  Bankr.  Rep.  824. 

Essential  elements. —  Looking  at  the 
terms  of  this  provision,  it  is  manifest  that 
the  act  of  bankruptcy  which  it  defines  con- 
sists of  three  elements.  The  first  is  the 
insolvency  of  the  debtor;  the  second  is 
suffering  or  permitting  a  creditor  to  obtain 
a  preference  througli  legal  proceedings; 
that  is,  to  acquire  a  lien  upon  property  of 
the  debtor  by  means  of  a  judgment,  attach- 
ment, execution,  or  kindred  proceeding,  the 
enforcement  of  which  will  enable  the  cred- 
itor to  collect  a  greater  percentage  of  his 
claim  than  other  creditors  of  the  same 
class;  and  the  third  is  the  failure  of  the 
debtor  to  vacate  or  discharge  the  lien  and 
resulting  preference  five  days  before  a  sale 
or  final  disposition  of.  any  property  af- 
fected. Only  through  the  combination  of 
the  three  elements  is  the  act  of  bankruptcy 
committed.  Insolvency  alone  does  not 
suffice,  nor  is  it  enough  that  it  be  coupled 
with  suffering  or  permitting  a  creditor  to 
obtain  a  preference  by  legal  proceeding*. 
The  third  element  must  also  be  present, 
else  there  is  no  act  of  bankruptcy  within 
the  meaning  of  this  provision.  Citizens' 
Banking  Co.  r.  Ravenna  Nat.  Bank,  (1914) 
234  U.  S.  360,  34  S.  Ct.  806,  58  U.  S. 
(L.  ed.)  1352.  See  to  the  same  effect  In 
re  Fisher,  (E.  D.  Pa.  1915)   219  Fed.  638. 

The  words  "  legal  proceedings  "  used  in 
this  section  have  reference  to  any  proceed- 
ings in  a.  court  of  justice,  interlocutory  or 
final,  by  which  the  property  of  the  debtor 
is  seized  and  diverted  from  his  general 
creditors.  In  re  Rome  Planing  Mill,  (1899) 
96  Fed.  812. 

Legal  proceedings  within  the  meaning  of 
the  statute  clearly  include  attachment  pro- 
ceedings. In  re  Putnam,  (N.  D.  Cal.  1911) 
193  Fed.  464. 

The  failure  of  an  insolvent  debtor  to  file 
a  voluntary  petition  in  bankruptcy  at  least 
five  days  before  a  sale  of  his  property 
under  a  judgment  entered  against  him 
upon  an  irrevocable  power  of  attorney, 
given  years  before,  constitutes  the  suffer- 
ing or  permitting  of  the  creditor  to  obtain 
a  preference  which  amounts  to  an  act  of 
bankruptcy,  though  the  judgment  is  en- 
tered without  the  knowledge  or  consent  ot 
the  debtor,  and  he  is  unable  to  prevent  its 
enforcement  in  any  other  way  than  by 
filing  his  petition  in  bankruptcv.  Wilson 
r.  Nelson,  (1901)  183  U.  S.  191*,  22  S.  Ct. 
74.  46  i;.  S.  (L.  ed.)  147,  7  Am.  Bankr. 
Rep.  142;  In  re  Moyer,  (E.  D.  Pa.  1899) 
93  Fed.  188.  1  Am.  Bankr.  Rep.  577. 
Contra^  prior  to  the  above  cited  decision 
of  the  Supreme  Court,  Duncan  t*.  Landis, 
(1901)    106  Fed.  839,  45  C.  C.  A.  666. 

lAens  not  discharged  by  voluntary  prth 
ceedings  for  dissolution  of  corporation. — 
The  institution  of  voluntary  proceedings 
for  the  dissolution  of  a  manufacturing  cor- 
poration does  not  discharge  the  liens  of  aU 
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levies  on  executiojis  against  its  property, 
and  thus  relieve  the  corporation  from  tlie 
operation  of  the  section.  In  re  Storm, 
(1900)   103  Fed.  618. 

Where  a  corporation  while  insolvent  has 
suffered  or  permitted  some  of  its  creditors 
to  obtain  preference  through  legal  pro- 
ceedings, and  then  its  stockholders  aiid 
officers  sue  for  and  obtain  a  dissolution 
for  the  express  purpose  of  hindering  and 
delaying  creditors,  and  the  eflfect  of  the 
proceedings  is  to  permit  the  alleged  prefer- 
ences to  stand  in  full  force,  and  to  hinder 
and  delay  other  creditors,  it  has  com- 
mitted an  act  of  bankruptcy  within  the 
section.  Scheuer  v.  Smith,  etc..  Book,  etc., 
Co.,  (C.  C.  A.  1901)  112  Fed.  407,  revers- 
ing judgment  of  District  Court. 

The  permitting  by  a  manufacturing  cor- 
poration of  several  judgments  against  it^ 
of  the  issue  of  execution  thereon,  and  of 
the  advertisement  for  sale  of  property 
thereunder,  together  with  the  institution 
of  proceedings  by  itself  for  its  dissolution, 
is  an  act  of  bankruptcy  within  the  section. 
In  re  Storm,  (1900)   103  Fed.  618. 

A  debtor  who  does  not  pay  a  lawful 
deht  tchen  due,  upon  which  the  creditor 
obUins  a  judgment  against  him  and  levies 
on  his  property,  "  suffers  and  permits " 
the  creditor  to  obtain  a  preference  through 
legal  proceedings  which,  if  he  is  insolvent, 
and  unless  he  discharges  the  preference  at 
least  five  days  before  the  time  for  sale 
under  the  levy,  constitutes  an  act  of  bank- 
ruptcy. Bogen  V.  Protter,  (6th  Cir.  1904) 
129  Fed.  533,  64  C.  C.  A.  63,  12  Am. 
Bankr.  Rep.  288. 

An  insolvent  debtor  who  made  no  de- 
fense to  suits  brought  against  him,  upon 
which  judgments  were  obtained  shortly  be- 
fore the  petition  in  involuntary  bank- 
ruptcy was  presented,  and  who  allowed 
the  sale  of  his  personal  property  under 
an  execution  to  be  held  without  applying 
to  be  adjudged  a  bankrupt,  has  committed 
an  act  of  bankruptcy  under  the  section. 
In  re  Cliffe,  (1899)  94  Fed.  354. 

Where  a  creditor  of  a  bankrupt  removed 
certain  goods  from  the  bankrupt*s  store 
during  hit  absence,  and  retained  possession 
thereof  over  the  bankrupt's  protest,  it  wab 
held  that  the  failure  to  take  legal  pro- 
ceedings to  recover  possession  of  the  goods, 
in  the  absence  of  evidence  of  collusion, 
did  not  constitute  an  act  of  bankruptcy. 
In  re  Belknap,  (E.  D.  Pa.  1904)  129  Fed. 
646,  12  Am.  Bankr.  Rep.  326. 

Uhere  a  partnership  was  insolvent  at 
the  date  of  its  dissolution,  and  thereafter 
an  execution  was  levied  on  the  firm's  prop- 
erty for  a  partnership  debt,  the  duty  de- 
volved on  the  retiring  partner  to  discliarge 
such  levy,  as  well  as  on  any  other  mem- 
bers of  the  firm,  and  a  failure  so  to  do 
constituted  an  act  of  bankruptcy,  justify- 
ing an  adjudication  against  the  firm,  and 
also  against  its  members,  including  such 
retiring  partner.     Holmes  v.  Baker,   (9th 


Cir.  1908)    160  Fed.  922,  88  C  C  A.  104, 
20  Am.  Bankr.  Rep.  252. 

The  members  of  an  insolvent  firm  hav- 
ing appeared  in  a  suit  against  them  for 
the  appointment  of  a  receiver,  and  having 
named  persons  for  such  position,  it  must 
be  held  that  any  preference  thereby  ob- 
tained by  certain  creditors  was  "  suffered 
or  permitted  "  by  them,  within  the  mean- 
ing of  the  section.  In  re  Kersten,  (1901) 
110  Fed.  929.  Compare  Davis  v,  Stevens, 
(1900)   104  Fed.  235. 

Burden  of  proof. —  Upon  a  petition  in 
involuntary  bankruptcy  under  section  3« 
(3) ,  the  petitioning  creditors  must  assume 
the  burden  of  proving  that  a  preference 
was  obtained  by  a  creditor  through  legal 
proceedings;  that  the  debtor  suffered  or 
permitted  the  preference,  and  did  not  va- 
cate or  discharge  it  at  least  five  days  be- 
fore a  sale  or  final  disposition  of  the  prop- 
erty affected;  and  that  he  was  insolvent 
at  the  time  the  preference  <\as  obtained. 
Proof  that  he  was  insolvent  at  the  time 
of  filing  the  petition  is  insufficient.  In  re 
Rome  Planing  Mill,  (N.  D.  N.  Y.  1899) 
96  Fed.  812,  3  Am.  Bankr  Rep.  123. 

Obtaining  of  preference  essential.— It 
does  not  necessarily  follow,  because  a  lien 
has  been  obtained  through  legal  proceed- 
ings, and  the  debtor  has  failed  to  vacate 
or  discharge'  the  same,  that  a  preference 
has  been  acquired.  In  order  to  commit 
the  act  of  bankruptcy  specified  in  section 
3a  ( 3 ) ,  it  is  essential  that  the  proceeding 
actually  result  in  a  preference;  that  is, 
that  it  shall  enable  some  one  or  more  of 
the  creditors  of  an  insolvent  debtor  *x) 
obtain  a  greater  percentage  of  his  debt 
than  other  creditors.  In  re  Rome  Planing 
Mill,  (N.  D.  N.  Y.  1899)  96  Fed.  812,  3 
Am.  Bankr.  Rep.  123;  In  re  Chapman, 
(N.  D.  Ga.  1900)  99  Fed.  395,  3  Am. 
Bankr.  Rep.  607;  In  re  Kersten,  (E.  D. 
Wis.  1901)  110  Fed.  929,  6  Am.  Bankr. 
Rep.  516:  In  re  Belknap,  (E.  D.  Pa.  1904) 
129  Fed.  646,  12  Am.  Bankr.  Rep.  326; 
Richmond  Standard  Steel  Spike,  etc.,  Co. 
V.  Allen,  (4th  Cir.  1906)  148  Fed.  657, 
78  C.  C.  A.  389,  17  Am.  Bankr.  Rep.  583; 
In  re  Crafts-Riordan  Shoe  Co.,  (D.  C. 
Mass.  1910)    185  Fed.  931. 

And   see   the   annotation  under   section 

60a. 

Insufficient  petition, —  In  In  re  Pressed 
Steel  Wagon  Goods  Co.,  (W.  D.  Mich. 
1911)  193  Fed.  811,  a  petition  was  held 
insufficient  where  it  alleged  generally  that 
a  specified  corporation  while  insolvent  com- 
mitted an  act  of  bankruptcy,  in  that  it 
suffered  and  permitted  while  insolvent  a 
certain  named  creditor  to  obtain  a  prefer- 
ence through  legal  proceedings,  and  al- 
leged specifically  only  the  rendition  of  a 
judgment  against  the  alleged  bankrupt  and 
in  favor  of  one  of  the  creditors  for  a  cer- 
tain amount  and  upon  a  date  named.  The 
court  said :  "  There  is  no  averment  of 
the   issuance   of  an   execution  upon   such 
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judgment,  or  of  the  levying  thereof  upon 
any  property  of  the  judgment  debtor.  The 
petition  is  silent  upon  the  subject  of  the 
sale  of  any  property  or  a  notice  of  such 
sale.  No  property  affected  by  such  judg- 
ment, or  any  preference  thereby  created,  is 
described.  No  date  of  sale,  or  proposed 
sale,  is  specified.  In  short,  except  as  to 
the  judgment  itself,  the  allegations  of  the 
petition  with  respect  to  any  act  of  bank- 
ruptcy  are  mere  conclusions,  rather  than 
averments  of  particular  facts  from,  which 
such  conclusions  could  be  inferred,  or  upon 
which  they  could  be  based.  Upon  both 
reason  and  authority  the  petition  must 
state  the  particular  facts  which,  under  the 
statute,  constitute  the  claimed  act  of  bank- 
ruptcy. The  respondent  in  these  proceed- 
ings has  the  right  to  be  informed  of  the 
exact  charge  made  against  him  which  he 
is  to  be  called  upon  to  meet,  and,  if  he  so 
demands,  is  entitled  to  a  trial  of  the 
issue  thus  presented  by  the  court  or  a 
jury.  An  averment  couched  in  the  very 
general  language  of  the  statute  conveys  no 
such  information  and  presents  no  triable 
issue,  and  therefore  is  insufficient." 

The  act  of  bankruptcy  is  complete, 
under  section  3a  ( 3 ) ,  where  the  debtor 
fails  to  vacate  a  legal  proceeding  within 
five  days  before  the  sale  or  disposition  of 
the  property  affected  thereby,  providing, 
of  course,  that  it  effects  a  preference. 
In  re  Rome  Planing  Mill,  (N.  D.  N.  Y. 
1899)  96  Fed.  812,  3  Am.  Bankr.  Rep. 
123;  In  re  Miller,  (W.  D.  N.  Y.  1900) 
104  Fed.  764,  5  Am.  Bankr.  Rep.  140; 
In  re  Elmira  Steel  Co.,  (N.  D.  N.  Y.  1901) 
109  Fed.  456,  5  Am.  Bankr.  Rep.  484; 
Scheuer  v.  Smith,  etc.,  Book,  etc.,  Co.,  ( 5th 
Cir.  1901)  112  Fed.  407,  50  C.  C.  A.  312, 
7  Am.  Bankr.  Rep.  384;  Bradley  Timber 
Co.  t?.  White,  (5th  Cir.  1903)  121  Fed. 
779,  68  C.  C.  A.  55,  10  Am.  Bankr.  Rep. 
329;  In  re  Vastbinder,  (M.  D.  Pa.  1903) 
126  Fed.  417,  11  Am.  Bankr.  Rep.  118; 
Bogen  V,  Protter,  (6th  Cir.  1904)  129  Fed. 
533,  64  C.  C.  A.  63,  12  Am.  Bankr.  Rep. 
288;    Ifi   re   Vetterman,    (D.    C.    N.    H. 

1906)  135  Fed.  443,  14  Am.  Bankr.  Rep. 
246;  In  re  National  Hotel,  etc.,  Co.,  (E, 
D.  Pa.  1905)  138  Fed.  947,  15  Am.  Bankr. 
Rep.  69;  In  re  Rung  Furniture  Co.,  (2d 
Cir.  1906)  139  Fed.  626,  71  C.  C  A.  342, 
14  Am.  Bankr.  Rep.  12;  Richmond  Stand- 
ard Steel  Spike,  etc.,  Co.  t?.  Allen,  (4'th 
Cir.  1906)  148  Fed.  657,  78  C  C.  A.  389, 
17  Am.  Bankr.  Rep.  5R3;  In  re  Nusbaum, 
(N.  D.  N.  Y.  1907)  152  Fed.  835,  18  Am. 
Bankr.  Rep.  598;  Pittsburgh  Laundry  Sup- 
ply Co.  V.  Imperial  Laundry  Co.,  (3d  Cir. 

1907)  154  Fed.  662,  83  C.  C.  A.  486,  18 
Am.  Bankr.  Rep.  756;  Holmes  i;.  Baker, 
(9th  Cir.  1908)  160  Fed.  922,  88  C  C  A. 
104,  20  Am.  Bankr.  Rep.  252;  In  re  Tup- 
per,  (N.  D.  N.  Y.  1908)  163  Fed.  766,  20 
Am.  Bankr.  Rep.  824;  In  re  Windt,  (D.  C. 
Conn.  1910)  177  Fed.  584,  24  Am.  Bankr. 
Rep.  536;  In  re  Crafta-Riordan  Shoe  Co., 
(D.  C.  Mass.  1910)   185  Fed.  931.      ^ 


Failure  to  discharge. —  While  the  failure 
to  discharge  a  levy  five  days  before  sale 
is  an  act  of  bankruptcy,  an  independent 
act  of  bankruptcy  is  also  committed  by  a 
failure  to  discharge  the  leyy  on  each  suc- 
ceeding day  including  the  day  of  the  sale. 
In  re  Nusbaum,  (N.  D.  N.  Y.  1907)  162 
Fed.  835,  18  Am.  Bankr.  Rep.  598. 

It  is  not  the  mere  obtaining  of  a  judg- 
ment and  levying  execution  on  the  prop- 
erty of  the  debtor  while  insolvent  that 
makes  him  liable  as  a  bankrupt,  but  the 
failure  on  his  part,  within  five  days  before 
a  sale  or  final  disposition  of  the  property 
levied  on,  to  have  the  same  vacated  or  dis- 
charged. In  re  Vastbinder,  (M.  D.  Pa. 
1903)  126  Fed.  417,  11  Am.  Bankr.  Rep. 
118;  In  re  Tupper,  (N.  D.  N.  Y.  1908) 
163  Fed.  766,  20  Am.  Bankr.  Rep.  824. 

Merely  suffering  an  execution  to  be 
levied  is  not  an  act  of  bankruptcy;  fail- 
ure to  discharge  the  lien  of  the  execution 
before  it  ripens  into  an  indissoluble  prefer- 
ence, and  an  imminent  probability  that 
the  lien  will  ripen  into  such  a  preference, 
are  absolutely  essential  to  constitute  an 
act  of  bankruptcy  under  the  terms  of  the 
section.  In  re  R.  L.  Radke  Co.,  (N.  D. 
CaL  1911)   193  Fed.  735. 

Resistance  immaterial, —  That  an  insol- 
vent resists  legal  proceedings  by  a  creditor 
to  obtain  a  preference  does  not  prevent 
such  preference  constituting  an  act  of 
bankruptcy,  if  the  bankrupt  fails  to  dis- 
charge the  preference  within  the  time  pro- 
vided. Bradley  Timber  Co.  t?.  White,  (5th 
Cir.  1903)  121  Fed.  779,  58  C.  C.  A.  66, 
10  Am.  Bankr.  Rep.  329. 

"  Sale  or  final  disposition" —  In  Citi- 
zens' Banking  Co.  v,  Ravenna  Nat.  Bank, 
(1914)  234  U.  S.  360,  34  S.  Ct.  806,  58 
U.  S.  (L.  ed.)  1352,  the  court,  construing 
the  clause  relating  to  the  time  within 
which  a  preference  must  be  vacated,  said: 
''Without  any  doubt  this  clause  shows 
that  the  debtor  is  to  have  until  five  days 
before  an  approaching  or  impending  event 
within  which  to  vacate  or  discharge  the 
lien  out  of  which  the  preference  arises. 
\Miat,  then,  is  the  event  which  he  is  re- 
quired to  anticipate?  The  statute  an- 
swers, '  a  sale  or  final  disposition  of  any 
property  affected  by  such  preference.'  As 
these  words  are  part  of  a  provision  deal- 
ing with  liens  obtained  through  legal  pro- 
ceedings, and  as  the  enforcement  of  such 
a  lien  usually  consists  in  selling  some  or 
all  of  tlie  property  affected,  and  applying 
the  proceeds  to  the  creditor's  demand,  it 
seems  quite  plain  that  it  is  to  such  a  sale 
that  the  clause  refers.  And  as  there  are 
instances  in  which  the  property  affected 
does  not  require  to  be  sold,  as  when  it  is 
money  seized  upon  execution  or  attach- 
ment,* or  reached  by  garnishment,  it  seems 
equally  plain  that  the  words  'or  final  dis- 
position '  are  intended  to  include  the  act 
whereby  the  debtor's  title  is  passed  to  an- 
other when  a  sale  is  not  required.  No 
doubt,  the  terms  '  sale  or  final  disposition/ 
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explained  as  they  are  by  the  context,  are 
comprehensive  oi  every  act  of  disposal, 
whether  by  sale  or  otherwise,  which  oper- 
ates as  an  enforcement  of  the  lien  or  pref- 
erence. But  we  do  not  perceive  anything 
in  the  clause  which  suggests  that  the  time 
when  the  lien  is  obtained  has  any  bearing 
upon  when  the  property  must  be  freed 
from  it  to  avoid  an  act  of  bankruptcy.  On 
the  contrary,  the  natural  and  plain  import 
of  the  language  employed  is  that  it  will 
suffice  if  the  lien  is  lifted  five  days  before 
a  sale  or  final  disposition  of  any  of  the 
property  affected.  This  is  the  only  point 
of  time  that  is  mentioned,  and  the  impli- 
cation is  that  it  is  intended  to  be  con- 
trolling." 

But  where  a  person,  while  insolvent, 
voluntarily  confessed  judgment  in  favor 
of  certain  creditors,  and  permitted  them 
to  levy  executions  on  and  to  sell  the  prop« 
erty  thereunder  without  having  vacated 
such  sale,  it  was  held  that  such  proceed- 
ings constituted  a  "  transfer "  within 
clauses  1  and  2  of  section  3,  independent 
of  clause  3;  and,  therefore,  that  the  limi- 
tations against  the  creditor's  right  to  Ale 
a  bankruptcy  petition  ran  from  the  day  of 
the  sale,  and  not  from  a  period  five  days 

Srior  thereto.     In  re  Nusbaiun,    (N.  D. 
r.  Y.  1007)   152  Fed.  836,  18  Am.  Bankr. 
Rep.  598. 

In  Citizens'  Banking  Co.  v,  Ravenna 
Nat..  Bank,  (1914)  234  U.  S.  360,  34  S.  Ct. 
806,  58  U.  S.  (L.  ed.)  1352,  the  couH, 
construing  the  words  *'  iSnal  disposition/' 
said:  "When  one  speaks  of  a  sale  or 
final  disposition  of  property,  he  means  by 
final  disposition  an  act  having  substan- 
tially the  effect  of  a  sale, —  a  transfer  of 
ownership  and  control  from  one  to  an- 
other ,i —  and  especially  is  this  true  when 
hje  is  referring  to  a  sale  or  final  disposi- 
tion in  the  enforcement  of  a  lien.  We  re- 
gard it  as  entirely  clear  that  the  term  is 
so  used  in  this  instance,  and  that  it  sig- 
nifies an  affirmative  act  of  disposal,  not 
a  mere  lapse  of  time  which  leaves  the  lien 
intact  and  still  requiring  enforcement.  To 
illustrate,  let  us  take  the  instance  of  a 
provisional  attachment  of  real  property, 
which  the  creditor  is  not  entitled  to  en- 
force unless  he  sustains  the  demand  which 
is  the  subject  of  the  principal  suit;  and 
let  us  suppose  that  the  debtor  defends 
against  the  demand,  and  that  the  suit  is 
pending  and  undetermined  four  months 
after  the  levy.  Of  course,  an  adjudication 
in  bankruptcy  upon  a  petition  filed  there* 
after  would  not  disturb  the  attachment. 
But  could  it  be  said  that  the  property 
attached  was  finally  disposed  of  at  the 
end  of  the  four  months?  An  affirmative 
answer  seems  quite  inadmissible." 

"  Final  disposition  "  is  not  a  gift  of  the 
property  to  some  third  person,  or  a  volun- 
tary transfer  to  the  creditor  in  satisfac- 
tion of  the  preferential  judgment,  as  that 
would  be  merely  a  sale  in  payment.  There 
are  different  ways  or  modes  of  disposing 


of  property,  of  enforcing  execution,  judg- 
ments, and  liens,  and  the  words  ''  or  final 
disposition  "  cover  every  other  method  of 
passing  the  control  and  dominion  of  the 
property  from  the  debtor  to  another,  either 
absolutely  or  as  security.  In  re  Tupper, 
(N.  D.  N.  Y.  1908)  163  Fed.  766,  20  Am. 
Bankr.  Rep.  824. 

In  the  case  of  In  re  Fineman,  (E.  D.  Pa. 
1915)  223  Fed.  652.  wherein  a  petition  in 
bankruptcy  was  held  sufficient  on  a  motion 
to  dismiss,  the  court  said :  "  A  statement 
of  the  record  facts  in  this  case  is  necessary 
to  bring  out  the  question  involved.  On 
November  7,  1914,  a  petition  in  an  invol- 
untary proceeding  was  filed.  The  act  of 
bankruptcy  intended  to  be  averred  was  the 
third  of  those  set  forth  in  section  3a  of 
the  Act.  The  ground  of  bankruptcy  is  that 
usually  referred  to  as  an  act  of  'prefer- 
ence.' It  may  be  noted  here  that  three 
things  together  constitute  the  act  of  bank- 
ruptcy. The  alleged  bankrupt  must  have 
been  insolvent;  he  must  have  suffered  or 
permitted  a  creditor  to  obtain  a  preference 
through  legal  proceedings;  and  he  must 
have  failed  to  have  had  such  preference 
vacated  at  least  five  days  before  a  final 
sale  or  other  disposition  of  the  property 
affected  by  such  preference.  The  aver- 
ments of  the  petition  by  means  of  which 
the  insolvent  is  to  be  made  subject  to  the 
provisions  of  the  Bankruptcy  Act  are  that 
the  alleged  bankrupt  is  insolvent  and  has 
suffered  and  permitted  certain  of  his  cred- 
itors to  obtain  a  preference  through  legal 
proceedings.  The  preference  set  forth  is 
the  suffering  of  a  judgment  and  an  at- 
tachment in  execution  to  be  issued  thereon 
against  an  insurance  company  as  gar- 
nishee, and  that  judgment  had  been  ob- 
tained against  the  garnishee  in  the  pro- 
ceedings, the  amount  of  which  is  about  to 
be  paid  over  to  the  creditor  thus  pre- 
ferred. There  is  a  further  averment  of 
the  failure  of  the  alleged  bankrupt  to  have 
the  preference  thus  obtained  vacated.  No 
other  ground  of  bankruptcy  is  suggested. 
It  is  evident  that  no  decree  of  adjudica- 
tion can  be  entered  unless  the  above  aver- 
ments brine  the  proceeding  within  the 
quoted  section  of  the  Bankruptcy  Law. 
It  is  equally  clear  that  the  securing  by  a 
creditor  of  the  amount  of  his  claim 
through  attachment  in  execution  proceed- 
ings is  a  'final  disposition  of  property 
affected  by  such  preference '  as  effectually 
as  if  he  had  received  payment  from  the 
proceeds  of  a  sale  under  a  writ  of  fieri 
facias  or  venditiohi  exponas.  There  is  no 
necessity  or  excuse  even  for  discussing  the 
question,  as  it  has  been  set  at  rest  in  a 
number  of  adjudications.  In  re  Harper, 
(D.  C.)  105  Fed.  900.  Essentially  the 
same  question  was  disposed  of  in  Re 
Goldie  Fisher,  (D.  C)  219  Fed.  638.  The 
difference  of  views  expressed,  by  the  re- 
spective counsel  is  due  to  the  overlooking 
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b^  counsel  for  the  bankrupt  of  the  distinc- 
tion between  cases  in  which  the  attach- 
ment in  execution  proceedings  have  gone 
no  further  than  the  issuance  of  the  writ 
and  those  in  which  they  have  progressed 
beyond  the  point  of  a  judgment  against 
tlie  garnishee.  It  is  to  be  observed  that 
the  distinction  is  analogous  to  tliat  be- 
tween cases  in  which  a  judgment  has 
been  recovered,  but  no  sale  or  other  dis- 
position of  the  property  of  the  alleged 
bankrupt  threatened,  and  those  in  which 
a  sale  through  execution  process  is  im- 
pending. It  seems  to  be  an  extremely 
technical  view  (although  there  is  some 
sanction  for  it  in  judicial  expressions)  to 
take  of  a  petition  that,  because  there  is 
no  averment  of  the  fact  that  the  debt 
attached  is  the  property  of  tlie  defendant 
in  the  judgment,  there  is  therefore  no 
averment  that  any  property  of  the  alleged 
bankrupt  is  aflfected  *  by  a  preference.' 
In  the  first  place,  the  averments  are  oi 
the  fact  of  the  preference;  and  in  the 
spcond  place,  the  averment  of  a  judgment 
and  issuing  of  an  attachment  in  execution 
upon  that  judgment,  and  following  this 
a  judgment  against  the  garnishee,  neces- 
sarily carries  a  statement  of  the  fact  that 
there  was  property  of  the  defendant  out 
of  which  the  preference  was  obtained. 
The  motion  to  dismiss  the  petition  is, 
therefore,  disallowed." 

In  In  re  Truitt,  (1913)  203  Fed.  660, 
a  petition  in  involuntary  bankruptcy 
charged  that  the  debtor  owned  real  estate 
in  a  certain  county,  and  that  while  in- 
solvent and  on  a  date  particularly  speci- 
fied, which  was  two  or  three  days  less 
than  four  months  before  the  filing  of  the 
petition  in  bankruptcy,  he  permitted 
named  creditors  to  obtain  judgments 
against  him  in  the  Circuit  Court  for  that 
county;  that  he  had  done  nothing  to  sat- 
isfy or  discharge  such  judgments  or  the 
liens  created  by  them:  and  that  within 
five  days  after  the  filing  of  the  petition 
the  lien  created  by  them  would  become 
absolute  and  unavoidable  by  the  trustee 
in  bankruptcy  and  the  property  would 
thereby  become  finally  disposed  of  and 
sequestered  by  such  judgment  creditors. 
Sustaining  a  demurrer  to  the  petition  on 
the  ground  that  no  act  of  bankruptcy 
under  section  3a  (3)  was  alleged,  the 
court  said :  "  Stated  briefly,  the  conten- 
tion of  the  petitioning  creditors  is  that 
whenever  a  creditor  of  an  insolvent  debtor 
secures  a  preference  by  obtaining  a  lien 
through  legal  proceedings  upon  the  prop- 
erty of  his  debtor,  and  the  latter  does  not 
within  five  days  before  the  expiration  of 
four  months  thereafter  pay,  discharge, 
satisfy  or  vacate  such  lien,  an  act  of 
bankruptcy  has  been  committed.  This 
contention  has  been  made  before.  It  was 
held  unsound  in  Seaboard  Steel  Casting 
Co.  r.  William  R.  Trigg  Co.,  (1903)  124 
Fed.  75;  In  re  Vaat])inder,  (1903)  12(5 
Fed.   417:    In   re  Vetterman,    (1905)    135 


Fed.  443.  It  has  been  upheld  in  In  re 
Tupper,  (1908)  163  Fed.  766,  and  in 
Folger  t?.  Putnam,  (1912)  194  Fed.  793, 
114  C.  C.  A.  513." 

Compare  Folger  v.  Putnam,  (C.  C.  A. 
9th  Cir.  1912)  194  Fed.  793,  114  C  C  A. 
513  [writ  of  certiorari  dismissed  235  TJ.  S. 
712,  35  S.  Ct.  202,  59  U.  S.  (L.  ed.)  4361, 
wherein  it  was  held  that  it  is  incumbent 
upon  an  insolvent  person  to  discharge  or 
vacate  a  lien  secured  by  an  attaclimont 
upon  his  property  at  least  five  days  be- 
fore a  period  of  four  months  expires  fol- 
lowing the  date  of  the  levy  of  such 
attachment,  and  if  he  fails  therein  he 
commits  an  act  of  bankruptcy  described 
in  this  section.  The  court  said :  "  It  may 
be  and  has  been  suggested  that  this  will 
sometimes  force  a  person  into  bankruptcy, 
when  the  attachment  is  acquired  upon  an 
invalid  or  spurious  claim,  or  one  not 
provable  against  the  bankrupt's  estate; 
but  it  seems  to  us  better  that  this  con- 
tingency should  obtain  than  that  the  very 
statute  itself  should  be  defeated  in  its 
fundamontpl  purpose.  Of  course,  unless 
the  person  against  whom  the  attachment 
is  secured  is  insolvent,  the  conclusion 
reached  cannot  apply." 

Computation  of  time. —  Where  property 
of  a  bankrupt  was  advertised  for  sale 
under  an  execution  on  Aug.  22,  1906,  the 
bankrupt  has  the  entire  day  of  the  17th 
in  which  to  vacate  or  discharge  the  execu- 
tion before  he  will  be  guilty  of  an  act  of 
bankruptcy.  Pittsburgh  Laundry  Supply 
Co.  17.  Imperial  Laundry  Co.,  (3d  Cir. 
1907)  154  Fed.  662,  83  C.  C.  A.  486,  18 
Am.  Bankr.  Rep.  756.  And  see  section  31, 
and  the  annotation  thereunder,  as  to  com- 
putation of  time  generally. 

An  actual  levy  on  property  need  not 
necessarily  he  made^  in  order  to  constitute 
an  act  of  bankruptcy  under  the  section, 
the  payment  of  money  by  the  debtor  or 
some  one  at  his  instance  to  the  oflicer 
who  has  the  execution,  and  the  oflScer's 
application  thereof  upon  the  execution, 
being  a  final  disposition  of  property  such 
as  to  complete  the  preference  of  the  judg- 
ment creditor  over  other  creditors.  In  re 
Miller,   ( 1900)    104  Fed.  764. 

Creditors  are  not  required  to  wait  until 
a  sale  has  actually  taken  place^  but  may 
file  a  petition,  and,  on  the  proper  showing, 
have  the  sale  enjoined.  In  re  Elmira 
Steel  Co.,  (X.  1).  N.  Y.  1901  >  109  Fed. 
456,  5  Am.  Bankr.  Rep.  484.  And  see  to 
the  same  effect  In  re  Rome  Planing  Mill, 
(K.  D.  N.  Y.  1899)  96  Fed.  812,  3  Am. 
Bankr.  Rep.  123;  In  re  Miller,  (W.  D. 
X.  Y.  1900)  104  Fed.  764,  5  Am.  Bankr. 
Rep.  140;  In  re  Harper,  (X.  D.  III.  1900) 
105  Fed.  900,  6  Am.  Bankr.  Rep.  567; 
Seheuer  v.  Smith,  etc.,  Book,  etc.,  Co., 
(oth  Cir.  1901)  112  Fed.  407,  50  C.  C  A. 
312,  7  Am.  Bankr.  Rep.  .'^84;  In  re 
Xntional  Hotel,  etc.,  Co.,  (E.  1).  Pa.  1905) 
138  Fed.  947,  15  Am.  Bankr.  Rep.  69. 
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Debtor's  participation  unnecessary. — 
The  suffering  or  permitting  a  preference 
through  legal  proceedings,  by  the  failure 
to  vacate  or  discharge  ti^e  same,  does  not 
imply  anything  more  than  the  mere 
passive  nonresistance  of  an  insolvent 
debtor  to  regular  judicial  proceedings  di^ 
rected  against  him.  It  is  not  necessary 
that  the  debtor  should  procure,  or  actively 
participate  in,  the  proceedings.  In  re 
Reichman,  (E.  D.  Mo.  1899)  91  Fed.  624, 

1  Am.  Bankr.  Rep.  17 ;  In  re  Moyer,  (E.  D. 
Pa.  1899)  93  Fed.  188,  1  Am.  Bankr.  Rep. 
577;  In  re  Rome  Planing  Mill,  (N.  D. 
N".  Y.  1899)  96  Fed.  812,  3  Am.  Bankr. 
Rep.  123;  Scheuer  v.  Smith,  etc..  Book, 
etc.,  Co.,  (5th  Cir.  1901)  112  Fed.  467, 
50  C.  C.  A.  312,  7  Am.  Bankr.  Rep.  384; 
Bogen  V,  Protter,  (6th  Cir.  1904)  129  Fed. 
533,  64  C.  C.  A.  63,  12  Am.  Bankr.  Rep. 
288;  In  re  Rung  Furniture  Co.,  (2d  Cir. 
1906)  139  Fed.  626,  71  C.  C.  A.  342,  14 
Am.  Bankr.  Rep.  12;  In  re  Gallagher, 
(D.  C.  Mass.  1901)  6  Am.  Bankr.  Rep. 
255. 

"  The  words  *  procure  or  suffer  his  prop- 
erty to  be  taken  on  legal  process,'  used 
by  the  Act  of  1867  in  defining  the  eighth 
act  of  bankruptcy,  have  a  suggestive  re- 
semblance to  '  suffered  or  permitted  while 
insolvent  any  creditor  to  obtain  a  prefer- 
ence through  legal  proceedings,'  which  in 
the  Act  of  1898  formed  part  of  the  descrip- 
tion of  the  third  act.  Nevertheless,  the 
acts  themselves  are  .radically  different. 
Under  the  law  of  1867  the  act  of  bank- 
ruptcy was  not  committed  unless  the 
debtor  actively  and  knowingly  had  a  part 
in  it.  Under  the  Act  of  1898  it  is  not 
essential  that  he  shall  do  anything  at  all." 
In  re  Truitt,  (D.  C.  Md.  1913)  203  Fed. 
550. 

Actual  resnlty  not  specific  intent,  con- 
trols.—  Distinguishing  cases  decided  under 
the  Bankruptcy  Acts  of  1S67  and  1841, 
and  noting  "  the  careful  diange  in  the 
language  of  all  the  provisions  of  the 
Bankrupt  Act  of  1808  from  those  of  the 
former  Bankrupt  Acts  upon  the  subject," 
the  federal  Supreme  C!ourt  naid  {per 
Mr.  Justice  Grav)  :  "The  Act  of  1898 
makes  the  result  obtained  by  the  creditor, 
and  not  the  specific  intent  of  the  debtor, 
the  essential  fact."  Wilson  v.  Nelson, 
(1901)  183  U.  S.  101,  22  S.  Ct.  74,  46 
U.  S.  (L.  ed.)  147  (four  justices  disj^ent- 
ing).  To  the  same  point  8ee  the  following 
cases:  In  re  Reichman,  (E.  D.  Mo.  1899) 
91  Fed.  624,  1  Am.  Bankr.  Rep.  17;  In  re 
Ferguson,  (S.  D.  N.  Y.  1800)  05  Fed.  429, 

2  Am.  Bankr.  Rep.  586 ;  In  re  Rome  Plan- 
ing Mill,  (N.  D.  N.  Y.  1899)  96  Fed.  812, 

3  Am.  Bankr.  Rep.  123;  In  re  Moyer, 
(E.  D.  Pa.  1890)  97  Fed.  324,  1  Am. 
Bankr.  Rep.  577;  Parmenter  Mfg.  Co.  v. 
Stoever,  (1st  Cir.  1899)  97  Fed.  330,  38 
C.   C.   A.  200,   3   Am.   Bankr.   Rep.    220; 

(4)   [General  assignment  —  appointment  of  receiver  or  trustee.]    made 
a  general  assignment  for  the  benefit  of  his  creditors,  or,  being  insolvent, 


In  re  Thomas,  (W.  D.  Pa.  1900)  103  Fed. 
272,  4  Am.  Bankr.  Rep.  571 ;  In  re  Miller, 
(W.  D.  N.  Y.  1900)  104  Fed.  764,  5  Am. 
Bankr.  Rep.  140;  In  re  Harper,  (N.  D. 
111.  1900)  105  Fed.  900,  5  Am.  Bankr.  Rep. 
567;  Scheuer  v.  Smith,  etc..  Book,  etc., 
Co.,  (5th  Cir.  1901)  112  Fed.  407,  50 
C.  C.  A.  312,  7  Am.  Bankr.  Rep.  384; 
Bradley  Timber  Co.  v.  White,  (5th  Cir. 
1903)  121  Fed.  779,  58  C  C.  A.  55,  10 
Am.  Bankr.  Rep.  329;  Bogen  v,  Protter, 
(6th  Cir.  1904)  129  Fed.  533,  64  C.  C  A. 
63,  12  Am.  Bankr.  Rep.  288;  In  re  Run 
Furniture  Co.,  (2d  Cir.  1905)  139  Fed. 
526,  71  C.  C.  A.  342,  14  Am.  Bankr.  Rep. 
12;  In  re  Crafts-Riordon  Shoe  Co.,  (D.  C. 
Mass.   1910)    185  Fed.  931;  In  re  l^Ioyer, 

(1899)  93    Fed.    188;    In    re    Chapman, 

(1900)  99  Fed.  395;  In  re  Baker-Ricket- 
son  Co.,  (1899)  97  Fed.  489;  In  re  Harper, 
(1900)    105  Fed.  900. 

For  cases  decided  under  earlier  Acts  see 
In  re  Schick,  2  Ben.  5,  1  Nat.  Bankr.  Reg. 
177,  21  Fed.  Cas.  No.  12,455;  Fisher  v. 
Currier,  1  Pa.  L.  J.  279,  9  Fed.  Cas. 
No.  4,818;  Jones  r.  Sleeper,  2  N.  Y.  Leg. 
Obs.  131,  13  Fed.  Cas.  No.  7,496;  Rankin 
V.  Florida,  etc.,  R.  Co.,  1  Nat.  Bankr.  Reg. 
647,  20  Fed.  Cas.  No.  11,567;  Wakeman  v, 
Iloyt,  5  Law  Rep.  309,  28  Fed.  Cas.  No. 
17,051;  In  re  Wells,  3  Nat.  Bankr.  Reg. 
371,  29  Fed.  Cas.  No.  17,388;  In  re  Reich- 
man, 91  Fed.   624. 

Lien  obtained  beyond  four  months' 
period. —  "  Priority  is  obtained  when  a  lien 
attaches,  not  when  it  is  enforced.**  Colston 
V.  Austin  Run  Mining  Co.,  (C.  C  A.  3d 
Cir.  1912)  194  Fed.  929.  And  the  failure 
to  discharge  valid  liens,  acquired  through 
legal  proceedings  more  than  four  months 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, does  not  constitute  an  act  of 
bankruptcy  under  section  3a  (3).  In  re 
Ferguson,  (S.  D.  N.  Y.  1809)  95  Fed.  429, 
2  Am.  Bankr.  Rep.  586;  In  re  Chapman, 
(N.  D.  Ga.  1900)  99  Fed.  395,  3  Am. 
Bankr.  Rep.  607.;  Owen  v.  Brown,  (8th 
C:i.  1903)  120  Fed.  812,  57  C.  C  A.  ISO, 
9  Am.  Bankr.  Rep.  717;  In  re  Mero,  (D.  C. 
Conn.  1904)  128  Fed.  630,  12  Am.  Bankr. 
Rep.  171. 

The  statute  does  not  mean  that  valid 
judgment  liens  on  real  property  acquired 
before  the  passage  of  the  Act,  or  more 
than  four  months  before  the  filing  of  the 
petition  in  bankruptcy,  shall  be  vacated; 
or  that  the  due  enforcement  of  such  liens 
by  execution  shall  constitute  an  illegal 
preference  or  an  act  of  bankruptcy.  In  re 
Deer  Creek  Water  &  Water  Power  Co., 
(M.  D.  Pa.  1913)  205  Fed.  205;  Owen  r. 
Brown,  (8th  Cir.  1903)  120  Fed.  812,  57 
C.  C.  A.  180,  9  Am.  Bankr.  Rep.  717.  See 
also  In  re  Chapman,  (N.  D.  Ga.  1900)  99 
Fed.  395,  3  Am.  Bankr.  Rep.  607.  See  also 
the  note  to  section  67/. 
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applied  for  a  receiver  or  trustee  for  his  property  or  because  of  insolvency 
a  receiver  or  trustee  has  been  put  in  charge  of  his  property  under  the  laws 
of  a  State,  of  a  Territory,  or  of  the  United  States;  or  [(amended  1903, 
which  excepted  pending  cases)  32  Stat.  L.  797.] 

As  originally  enacted  this  clause  read  as  follows:  "(4)  made  a  general  assignment 
for  the  benefit  of  his  creditors;  or"  [30  Stat.  L.  546.]  It  was  amended  in  1903  to 
read  as  in  the  text. 


I.  Assignment  for  benefit  of  creditors. 
II.  Appointment  of  receiver  or  trustee. 

L  Assignment  fob  Benefit  of 
Cbeditobs. 

In  generaL — The  making  of  a  general 
assignment  for  the  benefit  of  creditors  con- 
stitutes an  act  of  bankruptcy,  on  the  part 
of  the  assignor,  under  section  3a  (4). 
George  M.  West  Co.  v.  Lea,  (1899)  174 
U.  S.  590,  19  S.  Ct.  836,  43  U.  S.  (L.  ed.) 
1098,  2  Am.  Bankr.  Rep.  463,  affirming 
(D.  C.  Va.  1899)  91  Fed.  237,  1  Am. 
Bankr.  Rep.  261;  Randolph  v,  Scruggs, 
(1903)  190  U.  S.  533,  23  S.  Ct.  710,  47 
U.  S.  (L.  ed.)  1165,  10  Am.  Bankr.  Rep. 
1;  Bray  v.  Cobb,  (E.  D.  N.  C.  1898)  91 
Fed.  102,  1  Am.  Bankr.  Rep.  153;  In  re 
Sievers,  (E.  D.  Mo.  1899)  91  Fed.  366, 
1  Am.  Bankr.  Rep.  117;  In  re  Smith, 
(1899)  92  Fed.  135;  Davis  v.  Bohle,  (8th 
Cir.  1899)  92  Fed.  325,  34  C.  C.  A.  372, 
1  Am.  Bankr.  Rep.  412;  In  re  Gutwillig, 
(2d  Cir.  1899)  92  Fed.  337,  34  C.  C.  A. 
377,  1  Am.  Bankr.  Rep.  388;  In  re  Ro- 
manow,  (D.  C.  Mass.  1899)  92  Fed.  510, 
1  Am.  Bankr.  Rep.  461;  Chemical  Kat. 
Bank  t;.  Meyer,  (E.  D.  N.  Y.  1899)  92 
Fed.  896,  1  Am.  Bankr.  Rep.  565;  Leidigh 
Carriage  Co.  t?.  Stengel,  (6th  Cir.  1899) 
95  Fed.  645,  37  C  C.  A.  210,  2  Am.  Bankr. 
Rep.  383;  In  re  Meyer,  (2d  Cir.  1899)  98 
Fed.  976,  39  C  C.  A.  368,  8  Am.  Bankr. 
Rep.  559;  Rumsey,  etc.,  CJo.  v.  Novelty,  etc., 
Mfg.  Co.,  (E.  D.  Mo.  1899)  99  Fed.  69J>, 
3  Am.  Bankr.  Rep.  704 ;  Clark  t*.  American 
Mfg.,  etc.,  Co.,  (4th  Cir.  1900)  101  Fed. 
962,  42  C.  C.  A.  120,  4  Am.  Bankr.  Rep. 
351;  In  re  Green,  (E.  D.  Pa.  1901)  106 
Fed.  313,  6  Am.  Bankr.  Rep.  848;  Green 
River  Deposit  Bank  r.  Craig,  (W.  D.  Ky. 
1901)  110  Fed.  137,  6  Am.  Bankr.  Rep. 
381;  Day  v.  Beck,  etc..  Hardware  Co., 
(5th  Cir.  1002)  114  Fed.  834,  52  C.  C  A. 
468,  8  Am.  Bankr.  Rep.  175;  Summers  v, 
Abbott,  (8th  Cir.  1903)  122  Fed.  36,  58 
C.  C.  A.  352,  10  Am.  Bankr.  Rep.  254; 
In  re  Chase,  (1st  Cir.  1903)  124  Fed.  753, 
59  C.  C.  A.  629,  10  Am.  Bankr.  Rep.  677; 
In  re  Knight,  ( W.  D.  Ky.  1903)  125  Fed. 
35,  11  Am.  Bankr.  Rep.  6;  Anniston  Iron, 
etc.,  Co.  V.  Anniston  Rolling  Mill  Co., 
(N".  D.  Ala.  1903)  125  Fed.  974,  11  Am. 
Bankr.  Rep.  200;  In  re  Moench,  etc.,  Co., 
(2d  Cir.  1904)  130  Fed.  685,  66  C.  C.  A. 
37,  12  Am.  Bankr.  Rep.  240;  In  re  Sal- 
mon, (VV.  D.  Mo.  1906)  143  Fed.  SO.!,  16 
Am.  Bankr.  Rep.  122;  In  re  Tliomlinson 
Co.,    (8th    Cir.    1907)     154    Fed.    834,   83 


C.  C.  A.  550,  18  Am.  Bankr.  Rep.  691, 
explaining  Rumsey,  etc.,  Co.  v.  Novelty, 
etc.,  Mfg.  Co.,  (E.  D.  Mo.  1899)  99  Fed. 
699,  3  Am.  Bankr.  Rep.  704;  In  re  PMsh 
Bros.  Wagon  Co.,  (8th  Cir.  1908)  164 
Fed.  553,  90  C  C.  A.  427,  26  L.  R.  A. 
(N.  -S.)  433,  21  Am.  Bankr.  Rep.  149; 
Griffin  r.  Dutton,  (Ist  Cir.  1908)  165 
Fed.  626,  91  C.  C.  A.  614,  21  Am.  Bankr. 
Rep.  449;  Lennox  v,  Allen-Lane  Co.,  (lat 
Cir.  1908)   167  Fed.  114,  92  C.  C.  A.  566, 

21  Am.  Bankr.  Rep.  648;  Canner  v.  Web- 
ster Tapper  Co.,  (1st  Cir.  1909)  168  Fed. 
519,  93  C.  C.  A.  541,  21  Am.  Bankr.  Rep. 
872;  In  re  Hersey,  (N.  D.  la.  1909)  171 
Fed.  998,  22  Am.  Bankr.  Rep.  856;  Yung- 
bluth  t?.  Slipper,  (C.  C.  A.  9th  Cir.  1911) 
186  Fed.  773;  In  re  Federal  Lumber  Co., 
(D.  C.  Mass.  1910)  185  Fed.  926;  In  re 
Courtenay  Mercantile  Co.,  (D.  C.  N.  D. 
1911)    186  Fed.  352. 

For  cases  to  the  same  effect,  decided 
under  the  Act  of  1867,  see  In  re  Kraft, 
4  Fed.  523;  Jones  v.  Sleeper,  2  N.  Y. 
Leg.  Obs.  131,  13  Fed.  Cas.  No.  7,496  > 
In  re  Randall,  Deady  557,  3  Nat.  Bankr. 
Reg.  18,  20  Fed.  Cas.  No.  11,651;  In  re 
Burt,  1  Dill.  439,  4  Fed.  Cas.  No.  2,210; 
Spicer  v.  Ward,  3  Nat.  Bankr.  Reg.  512, 

22  Fed.  Cas.  No.  13,241 ;  Cragin  r.  Thomp- 
son, 2  Dill.  513,  12  Nat.  Bankr.  Reg.  81, 
6  Fed.  Cas.  No.  3,320;  In  re  Mendelsohn, 

3  Sawy.  342,  12  Nat.  Bankr.  Reg.  533,  17 
Fed.  Cas.  No.  9,420;  Matter  of  Frisbee, 
14  Blatchf.  185,  15  Nat.  Bankr.  Reg.  522, 
9  Fed.  Cas.  No.  5,129;  In  re  Croft,  8 
Biss.  188,  17  Nat.  Bankr.  Reg.  324,  6  Fed. 
Cas.  No.  3,404;  Matter  of  Smith,  4  Ben. 
1,  3  Nat.  Bankr.  Reg.  377,  22  Fed.  Cas. 
No.  12,974;  Perry  v.  Langley,  1  Nat. 
Bankr.  Reg.  559,  19  Fed.  Cas.  No.  11,006; 
In  re  Chamberlain,  3  Nat.  Bankr.  Reg. 
710,  5  Fed.  Cas.  No.  2,574;  Wakeman  i;. 
Hoyt,  5  Law  Rep.  309,  28  Fed.  Cas.  No. 
17,051;    Ea>    p.    Breneman,    Crabbe    456, 

4  Fed.  Cas.  No.  1,830;  Gassett  v.  Morse, 
21  Vt.  627,  10  Fed.  Cas.  No.  5,264;  Grow 
V.  Ballard,  2  Nat.  Bankr.  Reg,  194,  11 
Fed.  Cas.  No.  5,848. 

"  When  a  general  assignment  for  the 
benefit  of  creditors  is  made  by  a  debtor, 
eo  instanti  there  is  generated  by  the 
statute  a  right  in  his  creditors  to  have  his 
aiTaira  wound  up,  and  his  estate  adminis- 
tered in  the  Bankruptcy  Court,  pursuant 
to  the  Bankrupt  Law,  which  has  suspended 
the  operation  of  all  state  insolvency  laws; 
and  if  the  enforcement  of  this  right  is 
demanded  by  a  proper  proceeding  within 
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four  months  after  its  inception,  no  aption 
in  any  court  in  any  suit  brought  after  the 
commission  of  the  act  of  bankruptcy  can 
defeat  it,  without  the  consent  of  the 
Bankrupt  Court."  In  re  Knight,  (1903) 
125  Fed.  35.  As  to  suspension  by  the 
Bankrupt  Act  of  state  laws  regulating 
assignments  for  benefit  of  creditors  see 
note  preceding  section  1. 

The  "  general  aseignment,"  contemplated 
by  section  3a  (4),  is  to  be  taken  in  its 
generic  sense,  and  embraces  any  oonyey- 
ance,  at  common  law  or  by  statute,  by 
which  the  parties  intend  to  make  an  abso- 
lute and  unconditional  appropriation  of 
the  property  conveyed,  to  raise  funds  to 
pay  the  debts  of  the  vendor,  share  and 
share  alike.  In  re  Thomlinson  Co.,  (8th 
Cir.  1907)  154  Fed.  834,  83  C.  C.  A.  560, 
18  Am.  Bankr.  Rep.  691;  Courtenay  Mer- 
cantile Co.  V.  Finch,  (C.  C  A.  8th  Cir. 
1912)  194  Fed.  368;  In  re  Heleker  Bros. 
Mercantile  Co.,  (D.  C.  Kan.  1914),  216 
Fed.  963,  wherein  the  court  said:  "The 
term  'general  assignment  for  the  benefit 
of  creditors'  as  employed  in  clause  4, 
subdivision  '  a,'  section "  3,  of  the  Bank- 
ruptcy Act,  does  not  concern  itself 
merely  with  such  acts  of  a  debtor  as 
would  constitute  an  assignment  for  the 
benefit  of  creditors  under  the  laws  of  the 
state  in  which  it  is  made,  or  merely  with 
the  form  of  the  written  instrument  em- 
ployed to  effectuate  such  purpose;  on  the 
contrary,  the  Act  does  concern  itself  with, 
and  does  contemplate,  all  acts  of  a  debtor, 
regardless  of  the  manner  or  form  of  their 
accomplishment,  by  which  he  parts  with 
the  title  and  possession  of  all  his  property 
of  every  kind  and  nature  for  the  benefit  of 
his  creditors^  to  be  disposed  of  as  his 
trustee  or  assignee  by  him  selected  and 
named  may  employ,  independent  of  the 
Bankruptcy  Act." 

A  valid  assignment  for  all  purposes  is 
not  necessary,  under  section  3a  (4),  in 
order  to  constitute  the  act  of  bankruptcy 
therein  specified;  but  it  is  sufficient  that 
the  debtor  assigns  all  of  his  property  for 
the  benefit  of  his  creditors,  and  that  the 
assignment  was  so  intended.  Canner  v. 
Webster  Tapper  Co.,  (1st  Cir.  1909)  168 
Fed.  519,  93  C  C.  A.  641,  21  Am.  Bankr. 
Rep.  872;  In  re  Hersey,  (N.  D.  la.  1909) 
171  Fed.  998,  22  Am.  Bankr.  Rep.  856; 
In  re  Federal  Lumber  Co.,  (D.  C.  Mass. 
1910)  185  Fed.  926;  Courtenay  Mercantile 
Co.  V,  Finch,  (C.  C.  A.  8th  Cir.  1912) 
194  Fed.  368,  affirming  (1911)  186  Fed. 
35. 

Confession  of  judgment, — Under  the  law 
of  Pennsylvania  a  confession  of  judgment 
by  a  debtor  to  a  trustee  for  all  creditors 
amounts  to  a  general  assignment  for  the 
benefit  of  creditors,  and  is  an  act  of  bank- 
ruptcy under  the  section.  In  re  Green, 
(190f)    106  Fed.  313, 

A  direct  transfer  to  creditors,  without 
the  intervention  of  a  trustee,  is  not  an 
assignment   for   the  benefit   of   creditors. 


Anniston  Iron,  etc.,  Co.  v,  Anniston  Roll- 
ing Mill  Co.,  (N.  D.  Ala.  1903)  125  Fed. 
974,  11  Am.  Bankr.  Rep.  200. 

Creditor  not  precluded  from  filing  peti- 
tion.—  A  creditor  who  has  attacked  in  the 
state  courts  as  fraudulent  alleged  prefer- 
ences in  a  debtor's  general  assignment 
does  not  preclude  himself  from  filing  his 
petition  in  involuntary  bankruptcy  or 
from  attacking  these  preferences  in  bank- 
ruptcy proceedings.  Leidigh  Carriage  Co. 
V.  Stengel,    (C.  C.  A.  1899)   95  Fed.  637. 

Assignment  by  corporation. — Where  the 
ofiicers  of  a  corporation,  acting  under  the 
authority  of  a  resolution  of  the  board  ot 
directors,  and  in  pursuance  of  a  vote 
taken  at  a  meeting  of  the  stockliolders, 
though  against  the  objection  of  a  minority 
of  the  stockholders,  make  a  general  assign- 
ment of  all  its  property  to  trustees  for 
distribution  among  its  creditors,  this  con- 
stitutes an  act  of  bankruptcy.  Clark  t'. 
American  Mfg.,  etc.,  Co.,  (4th  Cir.  1900) 
101  Fed.  962,  42  C.  C.  A.  120,  4  Am. 
Bankr.  Rep.  351.  See  also  In  re  C. 
Moench,  etc.,  Co.,  (2d  Cir.  1904)  130  Fed. 
685,  66  C.  C.  A.  37,  12  Am.  Bankr.  Rep. 
240. 

But  it  has  been  held  that  a  corpora- 
tion's adoption  of  resolutions  authorizing 
the  treasurer  to  convert  the  corporate  as- 
sets into  cash,  to  be  deposited  with  a  trust 
company  for  the  creditors'  benefit,  does 
not  constitute  an  act  of  bankruptcy  as  a 
general  assignment  for  creditors  where  the 
plan  is  not  executed.  In  re  Federal  Lum- 
ber Co.,  (D.  C.  Mass.  1910)   185  Fed.  926. 

A  voluntary  application  for  dissolution 
and  for  the  appointment  of  a  Teceiver,  on 
the  ground  of  insolvency,  filed  in  a  state 
court  and  under  a  state  statute  by  a  cor- 
poration, such  application  being  granted 
and  a  receiver  being  appointed,  is  not  a 
"general  assignment"  for  the  benefit  of 
creditors  within  the  section,  the  "  equiv- 
alency" of  result,  if  equivalency  exists, 
not  being  important.  In  re  Empire  Metal- 
lic Bedstead  Co.,  (0.  C.  A.  1899)  98  Fed. 
981,  affirming   (1899)   96  Fed.  957. 

Partnerships,  and  the  individual  mem- 
bers thereof,  may  be  adjudicated  bankrupt 
as  a  result  of  the  making"  of  a  general 
assignment  for  the  benefit  of  creditors. 
Chemical  Nat.  Bank  t?.  Meyer,  (E.  D.  N.  Y. 
1899)  92  Fed.  896,  1  Am.  Bankr.  Rep.  665; 
In  re  Meyer,  (2d  Cir.  1899)  98  Fed.  976, 
39  C.  C.  A.  368,  3  Am.  Bankr.  Rep.  559; 
Green  River  Deposit  Bank  v,  Craig,  (W  D. 
Ky.  1901)  110  Fed.  137,  6  Am.  Bankr. 
Rep.  381;  In  re  Knight,  (W.  D.  Ky.  1903) 
125  Fed.  35,  11  Am.  Bankr.  Rep.  6; 
Yungbluth  v.  Slipper,  (C.  C.  A.  9th  Cir. 
1911)   186  Fed.  773. 

Assignment  by  some,  hut  ftot  all,  firm 
members. —  WTiere  two  of  the  three  part- 
ners of  a  firm  had  executed  a  general 
assignment  for  the  benefit  of  creditors, 
the  other  partner  having  purposely  left 
the  jurisdiction  after  having  considered 
the  matter  and  advised  such  assignment. 
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it  was  held  that  there  was  under  the 
section  a  valid  assignment.  In  re  Grant, 
(1901)    106  Fed.  49(5. 

Partnership  general  assignment. —  An 
assignment  w^liich  purported  to  transfer 
all  the  partnership  property  is  a  "  gen« 
eral  assignment "  by  the  partnership, 
though,  as  it  purported  to  transfer  only 
their  joint  and  not  their  individual  prop- 
erty, it  ivas  but  a  partial  assignment  by 
tlie  individual  partners.  In  re  Meyer, 
(G.  C.  A.  1899)  98  Fed.  980,  affirming 
judgment  of  District  Court. 

Where  a  partnership  and  the  individ- 
uals composing  it  make  an  assignment  for 
the  benefit  of  creditors,  the  act  of  bank- 
ruptcy is  committed  by  all.  Green  River 
Deposit  Bank  v.  Craig,  (W.  D.  Ky.  1901) 
110  Fed.  137,  6  Am.  Bankr.  Rep.  381. 

Appointment  of  receiver. —  The  appoint- 
ment by  a  court  of  chancery,  upon  the 
application  of  the  administrator  of  a  de- 
ceased partner  (the  surviving  partners, 
however,  not  objecting),  ui  a  receiver  of 
a  partnership  which  has  been  dissolved 
by  the  decease  of  such  partner,  is  not  a 
"  general  assignment  "  under  the  section, 
such  general  assignment  being  necessarily 
the  voluntary  act  of  the  debtor,  whereby 
he  transfers  his  property  to  a  trustee  for 
the  benefit  of  the  creditors.  Vaccaro  v. 
Security  Bank,  (C.  C.  A.  1900)  103  Fed. 
436. 

A  stipulation,  made  in  good  faith  by 
one  partner,  for  the  appointment  of  a 
receiver  for  the  firm,  and  the  subsequent 
transfer  of  its  assets  by  him  to  such  re- 
ceiver, is  not  a  general  assignment  within 
the  Bankruptcy  Act,  p.nd  is  not  an  act  of 
bankruptcy.  In  re  Gilbert,  (D.  C.  Ore. 
1902)  112  Fed.  951,  8  Am.  Bankr.  Rep. 
101. 

Preferential  or  fraudulent  intention  un- 
necessary.—  A  general  assignment  for  the 
benefit  of  creditors  is  an  act  of  bank- 
ruptcy, although  made  without  pref- 
erences, and  without  actually  intending 
to  defraud  creditors.  In  re  Meyer,  (2d 
Cir.  1899)  98  Fed.  976,  39  C.  C.  A.  368, 
3  Am.  Bankr.  Rep.  559;  Pelton  v.  Sheri- 
dan, (1914)  74  Ore.  176,  144  Pac.  410. 
See  also  Wilson  v.  Nelson,  (1901)  183 
U.  S.  191,  22  S.  Ct.  74,  46  U.  S.  (L.  ed.) 
147,  7  Am.  Bankr.  Rep.  142. 

Insolvency  unnecessary. —  In  order  to 
constitute  an  act  of  bankruptcy,  the  mak- 
ing of  a  general  assignment  for  the  bene- 
fit of  creditors  need  not  be  because  of 
insolvency,  nor  is  there  any  necessity  that 
the  asbignor  should  be  actually  insolvent, 
as  such  an  assignment  will  of  itself,  with- 
out the  element  of  insolvency,  warrant  an 
adjudication  of  bankruptcy.  George  M. 
West  Co.  V.  Lea,  (1899)  174  U.  S.  590, 
19  S.  Ct.  836,  43  U.  S.  (L.  ed.)  1098, 
2  Am  Bankr.  Rep.  463,  affirming  (E.  D. 
Va.  1899)  91  Fed.  237,  1  Am.  Bankr.  Rep. 
261;  Bray  v.  Cobb,  (E.  D.  N.  C.  1898) 
91  Fed.  102,  1  Am.  Bankr.  Rep.  153; 
Leidigh  Carriage  Co.  v.  Stengel,  (6th  Cir. 


1899)  95  Fed.  637,  37  C.  C.  A.  210,  2 
Am.  Bankr.  Rep.  385;  Green  River  De- 
posit Bank  v.  Craig,  (W.  D.  Ky.  1901) 
110  Fed.  137,  6  Am.  Bankr.  Rep.  381; 
Couts  V.  Townsend,  (W.  D.  Ky.  1903) 
126  Fed.  249,  11  Am.  Bankr.  Rep.  126; 
In  re  Sully,  (S.  D.  N.  Y.  1905)  142  Fed. 
895,  15  Am.  Bankr.  Rep.  304;  In  re 
Farthing,  (E.  D.  N.  C  1913)  202  Fed. 
557;  In  re  Columbia  Real  Estate  Co., 
(D.  C.  N.  J.  1913)  205  Fed.  980;  Hill  t?. 
Western  Elec.  Co.,  (C.  C.  A.  6th  Cir. 
1914)    214  Fed.  243. 

A  denial  of  insolvency  therefore,  by 
way  of  defense,  to  a  petition  based  upon 
the  making  of  a  deed  of  general  assign- 
ment is  not  warranted  by  the  Bankrupt 
Law.  George  M.  West  Co.  t;.  Lea,  (1899) 
174  U.  S.  590,  19  S.  Ct.  836,  43  U.  S. 
(L.  ed.)  1098.  See  also  Bryan  v.  Bern- 
heimer,  (1901)  181  U.  S.  188,  21  S.  Ct. 
557,  45  U.  S.  (L.  ed.)  814;  Green  River 
Deposit  Bank  t?.  Craig,  (1901)  110  Fed. 
137;   Bray  v.  Cobb,    (1898)    91   Fed.  102. 

II.  Appointment  of  Receives  ob 

Trustee. 

In  general. — ^Wliere  an  insolvent  debtor 
applies  for  the  appointment  of  a  receiver 
or  trustee  for  his  property,  or  where  be- 
cause of  insolvency  a  receiver  or  trustee 
has  been  put  in  charge  of  his  property, 
under  the  laws  of  the  state  or  territory, 
or  of  the  United  States,  the  debtor  be- 
comes amenable  to  adjudication  as  a 
bankrupt  under  section  3a  (4).  In  re 
Knight,  (W.  D.  Ky.  1903)  125  Fed.  35, 
11  Am.  Bankr.  Rep.  6;  Lowenstein  v. 
Henry  McShane  Mfg.  Co.,  (D.  C.  Md. 
1904)  130  Fed.  1007,  12  Am.  Bankr.  Rep. 
601;  Blue  Mountain  Iron,  etc.,  Co.  v. 
Portner,  (4th  Cir.  1904)  131  Fed.  57, 
65  C.  C.  A.  295,  12  Am.  Bankr.  Rep.  559; 
In  re  Douglas  Coal,  etc.,  Co.,  (E.  D. 
Tenn.  1904)  131  Fed.  769,  12  Am.  Bankr. 
Rep.  543  (see  master's  report)  ;  In  re 
Hercules  Atkin  Co.,  (E.  D.  Pa.  1904)  133 
Fed.  813,  13  Am.  Bankr.  Rep.  369;  In  re 
Spalding,  (2d  Cir.  1905)  139  Fed.  244, 
71  C.  C.  A.  370,  14  Am.  Bankr.  Rep.  129; 
In  re  C.  H.  Bennett  Shoe  Co.,  (D.  C. 
Conn.  1905)  140  Fed.  687,  15  Am.  Bankr. 
Rep.  497;  In  re  International  Coal  Min. 
Co.,  (E.  D.  Pa.  1906)  143  Fed.  665,  16 
Am.  Bankr.  Rep.  309 ;  Hooks  v.  Aldridge, 
(5th  Cir.  1906)  145  Fed.  865,  76  C.  C  A. 
409,  16  Am.  Bankr.  Rep.  658;  Beatty  v. 
Andersen  Coal  Min.  Co.,  (1st  Cir.  1906) 
150  Fed.  293,  80  C.  C.  A.  181,  17  Am. 
Bankr.  Rep.  738;  In  re  Belfast  Mesh 
Underwear  Co.,  (D.  C.  Conn.  1907)  163 
Fed.  224,  18  Am.  Bankr.  Rep.  620;  In  re 
Sterlingworth  R.  Supply  Co.,  (E.  D.  Fa. 
1908)  164  Fed.  591,  21  Am.  Bankr.  Rep. 
342;  In  re  Perry  Aldrich  Co.,  (D.  C. 
Mass.  1908)  165  Fed.  249,  21  Am.  Bankr. 
Rep.  244;  In  re  Electric  Supply  Co., 
(S.  D.  Ga.  1909)  175  Fed.  612,  23  Am. 
Bankr.  Rep.  647 ;  In  re  Kennedy  Tailor- 
ing Co.,  (E.  D.  Tenn.  1909)  175  Fed.  871, 
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23  Am.  Bankr.  Rep.  656;  Matter  of  Ed- 
ward G.  Milbury  Co.,  (S.  D.  N.  Y.  1904) 

11  Am.  Bankr.  Rep.  523;  Matter  of  Inter- 
national Mercantile  Agency,  (D.  G.  N.  J. 
1905)  13  Am.  Bankr.  Rep.  726;  In  re 
Pickens  Mfg.  Go.,  (N.  D.  Ga.  1908)  20 
Am.  Bankr.  Rep.  202;  In.  re  Hecox,  (8th 
Cir.  1908)  21  Am.  Bankr.  Rep.  314; 
Schumert  v.  Security  Brewing  Co.,  (E.  D. 
La.  1912)  199  Fed.  358;  In  re  Wenatchee 
Heights  Orchard  Co.,  (W.  D.  Wash.  1913) 
204  Fed.  674;  Doyle-Kidd  Dry  Goods  Co. 
r.  Sadler -Lnsk  Trading  Co.,  (W.  D.  Ark. 
1913)  206  Fed.  813;  In  re  Rankin,  (N.  D. 
Ohio  1913)  210  Fed.  629;  In  re  Muir, 
(N.  D.  Pa.  1914)  212  Fed.  495;  Pugh  t?. 
Loiael,  (C.  G.  A.  5th  Cir.  1916)  219  Fed. 
417. 

A  state  court  does  not  acquire  priority 
of  jurisdiction,  to  administer  the  property 
of  a  debtor,  to  the  exclusion  of  the  Bank- 
ruptcy Act,  by  appointment  of  a  receiver 
on  the  ground  of  insolvency.  In  re 
Knight,    (1903)    125  Fed.  35. 

Receivers  are  "  put  in  charge "  of  the 
property  of  a  defendant  when  the  decree 
appointing  them  is  entered,  although  they 
do  not  qualify  nor  take  actual  possession 
of  the  property  until  later;  and  the  four 
months  period  within  which  a  petition  in 
bankruptcy  based  on  such  appointment  as 
an  act  of  bankruptcy  must  be  filed,  runs 
from  the  date  of  such  decree.  In  re  Perry 
Aldrich  Co.,  (D.  C.  Mass.  1908)  165  Fed. 
249,  21  Am.  Bankr.  Rep.  244. 

Appointment  of  temporary  receiver. — 
The  Bankruptcy  Act  draws  no  distinction 
between  temporary  and  permanent  re- 
ceivers; but  it  makes  the  simple  fact  of 
a  receiver  having  been  placed  in  charge 
of  the  defendant's  property,  on  the  ground 
of  insolvency,  an  act  of  bankruptcy.  Blue 
Mountain  Iron,  etc..  Go.  v.  Portner,  (4th 
Cir.  1904)    131  Fed.  57,  65  G.  C.  A.  295, 

12  Am.  Bankr.  Rep.  559;  In  re  Kennedy 
Tailoring  Co.,  (E.  D.  Tenn.  1909)  176 
Fed.  871,  23  Am.  Bankr.  Rep.  656;  In  re 
Columbia  Real  Estate  Co.,  (D.  C.  N.  J. 
1913)    205  Fed.  980. 

Mere  consent  to  the  appointment  of  a 
receiver  does  not  constitute  an  act  of 
bankruptcy.  In  re  Gold  Run  Mining  k 
Tunnel  Co.,  (D.  C.  Colo.  1912)  200  Fed. 
162. 

Appointment  in  foreclosure  suit. — 
Where  a  receiver  was  appointed  in  a  suit 
to  foreclose  a  mortgage  on  allegations  of 
breach  of  covenants  this  does  not  consti- 
tute an  act  of  bankruptcy.  In  re  Douglas 
Goal,  etc.,  Co.,  (1904)   131  Fed.  769. 

Appointment  on  a  defendants  applica- 
tion,—  Although  an  insolvent  corporation 
is  a  defendant  in  an  action  in  which  a 
receiver  is  appointed  for  it  the  appoint- 
ment constitutes  an  act  of  bankruptcy 
provided  the  corporation  applied  for  it. 
James  Supply,  etc.,  Co.  v.  Dayton  Coal, 
etc.,  Co.,  (C.  G.  A.  6th  Cir.  1915)  223 
Fed.  991. 


Receiver  asked  for  hy  stockholders, — 
A  petition  for  the  appointment  of  a  re- 
ceiver of  a  corporation  constitutes  an  act 
of  bankruptcy  although  the  petition  is  not 
filed  in  the  name  of  the  corporation  but 
in  the  name  of  a  majority  of  the  stock- 
holders in  number  and  in  amount  of  stock 
without  opposition  by  the  other  stock- 
holders. Doyle-Kidd  Dry  Goods  Co.  v. 
Sadler-Lusk  Trading  Co.,  (W.  D.  Ark. 
1913)   206  Fed.  813. 

Authority  to  make  application. —  Ex- 
press authorization  by  formal  action  of  the 
board  of  directors  or  stockholders  of  an 
insolvent  corporation  is  not  necessary  to 
make  an  application  for  a  receiver  by  the 
corporation  an  act  of  bankruptcy.  James 
Supply,  etc.,  Co.  r.  Dayton  Coal,  etc.,  Co., 
(C.   C.   A.   6th   Cir.   1915)    223  Fed.  991. 

Allegation  of  appointment  of  receiver.^-' 
The  allegation  in  a  petition  that  a  corpo- 
ration had  made  an  assignment,  by  filing 
a  petition  admitting  its  insolvency  and 
inability  to  pay  its  debts,  and  asking  for 
the  appointment  of  a  receiver,  is  in  elTect 
an  allegation  that  the  corporation,  being 
insolvent,  applied  for  a  receiver  for  its 
property.  Doyle-Kidd  Dry  Goods  Co.  r. 
Sadler-Lusk  Trading  Co.,  (W.  D.  Ark. 
1913)   206  Fed.  813. 

Liquidating  trustees. —  Section  3a  (4) 
does  not  mean  exclusively  that  a  trustee 
must  have  been  put  in  charge  by  order  of 
a  court;  but  it  embraces  as  well  a  case 
where  liquidating  trustees  have  been 
elected  by  an  insolvent  company  or  csor- 
poration,  as  provided  by  the  statute  under 
which  it  is  organized.  In  re  Hercules 
Atkin  Co.,  (E.  D.  Pa.  1904)  133  Fed.  813, 
13  Am.  Bankr.  Rep.  369.  See  also  In  re 
C.  H.  Bennett  Shoe  Co.,  (D.  C.  Conn. 
1905)    140  Fed.  687,  15  Am.  Bankr.  Rep. 

497. 

Sheriff  substituted  for  receiver  or  trus- 
tee.—  Where,  under  a  state  statute,  the 
property  of  an  insolvent  is  placed  in  the 
hands  of  the  sheriff  who  was  required  to 
distribute  the  net  proceeds  thcieof  among 
the  creditors  according  to  the  rules  estab- 
lished in  insolvency  cases,  it  was  said  that 
the  sheriff,  in  such  case,  was  merely  » 
substitute  for  the  receiver  or  trustee  speci- 
fied in  the  Bankruptcy  Law.  In  re  Inter- 
national Coal  Min.  Co.,  (E.  D.  Pa.  1906) 
1.43  Fed.  665,  16  Am.  Bankr.  Rep.  309. 

Appointment  in  judgment  creditor's  suit. 
—  The  provision  that  an  act  of  bankruptcy 
takes  place,  when  because  of  insolvency  a 
receiver  or  trustee  has  been  put  in  charge 
of  a  person's  property  under  the  laws  of  a 
state,  etc.,  does  not  only  apply  to  those 
cases  in  which  a  receiver  or  trustee  has 
been  appointed  under  the  laws  of  the  state 
providing  for  the  administrator  of  an  in- 
solvent's estate,  but  applies  to  the  appoint- 
ment of  a  receiver  in  a  judgment  creditor's 
suit  in  a  state  court  where  insolvency  was 
one  of  the  grounds  of  the  appointment. 
In  re  Spalding,   (1905)    134  Fed.  507. 

Showing  ground  of  appointment. —  The 
appointment  of  a  receiver  by  a  state  court 
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is  not  subject  to  collateral  attack  on  the 
ground  of  want  of  jurisdiction  of  the  per- 
son. The  ground  of  such  appointment  is 
shown  by  the  written  order  making  it,  and 
none  other  can  be  added  thereto  by  parol 
evidence,  and  where  such  appointment  is 
alleged  as  an  act  of  bankruptcy,  the  rec- 
ord is  admissible  to  show  both  the  ap- 
pointment and  the  grounds  thereof.  Blue 
Mountain  Iron,  etc.,  Co.  v.  Portner,  (C.  C. 
A.  1904)   131  Fed.  57. 

No  "  intent  **  is  necessary  under  section 
3a  (4).  Wilson  r.  Nelson,  (1901)  183 
U.  S.  191,  22  S.  Ct.  74,  46  U.  S.  (L,  ed.) 
147,  7  Am.  Bankr.  Rep.  142. 

Insolyency  essential  —  In  general. — ^The 
mere  appointment  of  a  receiver  or  trustee 
does  not  of  itself  constitute  an  act  of 
bankruptcy.  In  order  to  come  within  the 
meaning  of  section  3a  (4)  it  is  necessary 
that  the  appointment  oif  a  receiver  or 
trustee  be  made  because  of  the  debtor's  in- 
solvency, or  that  such  receiver  or  trustee 
was  applied  for  by  tlie  debtor  while  insol- 
vent. In  re  Douglas  Coal,  etc.,  Co.,  (E. 
D.  Tenn.  1904)  131  Fed.  769,  12  Am. 
Bankr.  Rep.  539;  In  re  Spalding,  (2d 
Cir.  1905)  139  Fed.  244,  71  C.  C.  A.  370, 
14  Am.  Bankr.  Rep.  129;  Zugalla  t\  Inter- 
national Mercantile  Agency,  (3d  Cir.  1906) 
142  Fed.  927,  16  Am.  Bankr.  Rep.  67; 
Moss  Nat.  Bank  v.  Arend,  (6th  Cir.  1906) 
146  Fed.  351,  76  C.  C.  A.  629,  16  Am. 
Bankr.  Rep.  867 ;  In  re  Golden  Malt  Cream 
Co.,  (7th  Cir.  1908)  164  Fed.  326,  90 
C.  0.  A.  258,  21  Am.  Bankr.  Rep.  36; 
In  re  Perry  Aldrich   Co.,    (D.   C.   Mass. 

1908)  165  Fed.  249,  21  Am.  Bankr.  Rep. 
244;  In  re  Edward  Ellsworth  Co.,  (W.D. 
N.  Y.  1909)  173  Fed.  699,  23  Am.  Bankr. 
Rep.  284;  In  re  Hudson  River  Electric 
Power  Co.,  (N.  D.  N.  Y.  1909)  173  Fed. 
934,  21  Am.  Bankr.  Rep.  915;  In  re  Bos- 
ton, etc.,  Min.  Co.,  (D.  C.  Mass.  1909) 
181  Fed.  422,  24  Am.  Bankr.  Rep.  923; 
In  re  Gold  Run  ^fining  &  Tunnel  Co., 
(D.  C.  Colo.  1912)  200  Fed.  162;  In  re 
Wm.  S.  Butler  &  Co.,  (C.  C.  A.  1st  Cir. 
1913)  207  Fed.  705;  In  re  Commonwealth 
Lumber  Co.,  (1915)  223  Fed.  667. 

As  to  what  constitutes  insolvency,  see 
the  annotation  under  section  la   (15). 

It  is  only  where  a  receiver  has  been 
appointed  in  another  court  because  of  in- 
solvency, as  that  term  is  defined  in  the 
Bankruptcy  Law,  or  where  the  debtor  on 
his  own  initiative  has  applied  for  the  ap- 
pointment of  a  receiver  or  custodian  of 
his  property,  that  an  act  of  bankruptcy 
under  section  3a  (4)  has  been  committed. 
In  re  Edward  Ellsworth  Co.,  (W.  D.N.  Y. 

1909)  173  Fed.  699,  23  Am.  Bankr.  Rep. 
284. 

Where  a  receiver  is  appointed  for  a  cor- 
poration on  a  bill  filed  in  a  state  court 
alleging  insolvency,  it  has  committed  an 
act  of  bankruptcy  within  this  section. 
T^wenstein  v.  Henry  McShane  Mfg.  Co., 
(1904)   130  Fed.  1007. 


Appointment  on  ground  other  than  in- 
solvency. —  A  receivership  in  a  state  court 
in  order  to  constitute  an  act  of  bankruptcy 
must  have  been  established  or  the  receiver 
appointed  on  the  ground  of  insolvency. 
If  made  on  any  other  ground  it  does  not 
constitute  an  act  of  bankruptcy.  Blue 
Mountain  Iron,  etc.,  Co.  v,  Portner,  ( C.  C. 
A.  1904)  131  Fed.  67;  In  re  Douglas  Coal, 
etc.,  Co.,  (1904)  131  Fed.  769.  But  see 
James  Supply,  etc.,  Co.  v,  Dayton  Coal, 
etc.,  Co.,  (1915)  223  Fed.  991,  139  C.  C 
A.  367,  where  the  court  said:  "It  is 
immaterial  that  the  receivership  was  not 
ordered  because  of  insolvency.  If  the  cor- 
poration was  actually  insolvent  at  the 
time  receivership  was  applied  for  [by  the 
corporation],  it  is  enough." 

Insolvency  need  not  be  sole  reason  for 
appointment  of  receiver. —  If  insolvency, 
either  as  a  distinct  ground  of  proceeding, 
or  as  coupled  with  others,  was  one  of 
the  substantial  reasons  for  the  appoint- 
ment of  a  receiver,  the  case  comes  within 
the  reasonable  construction  of  the  statute. 
Beattv  V.  Andersen  Oal  Min.  Co.,  (1st 
Cir.  1906)  150  Fed.  293,  80  C.  C.  A.  181, 
17  Am.  Bankr.  Rep.  738. 

Conclusivefiress  of  finding  of  state  court. 
—  In  In  re  Commonwealth  Lumber  Co., 
(W.  D.  Wash.  1915)  223  Fed.  667,  it  ap- 
peared that  a  receiver  was  appointed  m 
a  state  court  of  Washington  on  the  ground 
of  the  insolvency  of  a  corporation  and  it 
was  held  that  the  act  did  not  of  itself 
constitute  an  act  of  bankruptcy.  The 
court  said:  "The  act  of  bankruptcy  al- 
leged in  the  petition  is  putting  the  corpo- 
ration in  charge  of  a  receiver  by  the  state 
court.  .  .  .  The  petitioners  contend 
that  the  state  court  having  appointed  a 
receiver  *  for  the  reason  that  said  corpo- 
ration is  utterly  insolvent  and  unable  to 
meet  or  pay  its  obligations '  is  a  finding 
which  is  conclusive,  and  adjudication  must 
now  follow.  There  is  no  doubt  that  a  re- 
ceiver may  be  appointed  in  the  state  court 
for  a  corporation  in  financial  depression, 
when  bankruptcy  proceedings  could  not  be 
entertained.  The  statute  of  Washington 
authorizes  the  appointment  of  a  receiver 
when  a  corporation  is  in  imminent  danger 
of  insolvency  (section  741,  Rem.  A,  Bal. 
Washington  Code),  and  the  state  court - 
holds  that  a  corporation  is  insolvent  when 
it  is  unable  to  meet  its  obligations  at 
they  mature  in  the  ordinary  course  of 
business  (State  ex  rel.  v.  Superior  Court, 
20  Wash.  675,  59  Pac.  483;  Nixon  v. 
Hendy  Machine  Works,  61  Wash.  419,  99 
Pac.  11);  while  under  the  Bankruptcy 
Act,  when  the  assets  at  a  fair  valuation 
do  not  equal  the  liabilities,  a  corporation 
is  insolvent  (section  1,  subd.  15,  Bankr. 
Act).  Petitioners  rely  on  In  re  Maple- 
croft  :Mills  (D.  C.  218  Fed.  661,  in  which 
the  District  Court  of  the  Fourth  District 
held  the  appointment  of  a  receiver  under 
the  South  Carolina  code  provision  that  a 
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ration  is  '  in  imminent  dangei 
vency,  and  at  page  673,  the  court  Bayt»: 
'Under  the  evidence  in  the  case  now  be- 
fore the  court  it  is  found  that  the  only 
ground  upon  which  the  state  court,  to 
wit,  the  court  of  common  pleas  for  Pickens 
county,  could  possibly  have  made  the 
order  of  appointment  of  a  receiver  and 
taken  possession  of,  to  operate  and  even- 
tually liquidate  and  marshal  and  distrib- 
ute, the  assets  of  the  Maplecroft  Mills, 
under  the  allegations  of  the  complaint, 
was  because  of  insolvency.  The  Supreme 
Court  of  the  state  of  South  Carolina  has 
approved,  for  the  state  courts  of  the  state 
of  South  Carolina,  the  same  definition  of 
insolvency  as  that  given  in  the  Bankruptcy 
Act  (citing  case).  Where  the  court  of 
common  pleas  for  Pickens  county  a'p- 
pointed  a  receiver  because  of  insolvency, 
it  must  be  presumed  that  it  found  under 
the  laws  of  South  Carolina  it  was  such 
an  insolvency  as  is  defined  to  be  insol- 
vency in  the  Bankruptcy  Act,  and  that 
it  adjudicated  that  question  as  against  the 
Maplecroft  Mills,  so  as  to  determine  it  as 
well  for  these  proceedings  as  for  those  in 
the  state  court.'  The  Circuit  Court  of  Ap- 
peals of  the  First  Circuit  {In  re  Wm.  S. 
Butler  &  Co.,  Inc.,  207  Fed.  705,  125 
0.  C.  A.  223),  Judge  Putnam  dissenting, 
held  that  the  appointment  of  a  receiver 
to  assume  control  of  the  business  and  con- 
duct the  affairs  of  a  corporation  until  fur- 
ther ordered,  on  a  complaint,  answer,  and 
decree,  for  the  reason  that  the  corporation 
was  unable  to  meet  its  obligations  as  they 
matured  in  the  ordinary  course  of  busi- 
ness, in  the  absence  of  an  allegation  that 
the  corporation's  property,  at  a  fair  valua- 
tion, was  insufficient  to  pay  its  debts,  was 
not  a  finding  of  insolvency  within  the  act 
of  bankruptcy.  The  Supreme  Court  of 
Washington   recognizes   a   distinction   be- 


tween insolvency  under  the  Bankruptcy 
Act  and  state  statute.  State  ex  rel.  v. 
Superior  Court,  Bupra.  I  do  not  think 
that  the  finding  of  the  state  court  upon 
the  allegations  of  the  complaint,  in  the 
absence  of  testimony,  is  conclusive  of  the 
insolvency  of  tlie  corporation  in  issue, 
under  the  Bankruptcy  Act,  in  this  pro- 
ceeding." 

Until  the  amendment  of  1903  to  the 
Bankruptcy  Act  the  appointment  of  a  re- 
ceiver for  the  property  of  an'  insolvent, 
whether  an  individual  or  a  corporation, 
was  not  of  itself  an  act  of  bankruptcy; 
and  this  was  so  whether  the  appointment 
was  made  upon  the  application  of  the  in- 
solvent or  upon  the  application  of  credit- 
ors. In  re  Baker-Ricketson  Co.,  (D.  C. 
Mass.  1899)  97  Fed.  489,  4  Am.  Bankr. 
Rep.  605;  In  re  Empire  Metallic  Bedstead 
Co.,  (2d  Cir.  1899)  98  Fed.  981,  39  C.  C. 
A.  372,  3  Am.  Bankr.  Rep.  576;  In  re 
Harper,  (S.  D.  N.  Y.  1900)  100  Fed.  266, 
3  Am.  Bankr.  Rep.  804;  In  re  Henry 
Zeltner  Brewing  Co.,  (S.  D.  N.  Y.  1902) 
117  Fed.  799,  9  Am.  Bankr.  Rep.  63;  In 
re  Wilmington  Hosiery  Co.,  (D.  C.  Del. 
1903)  120  Fed.  179,  9  Am.  Bankr.  Rep. 
579,  (D.  C.  Del.  1903)  120  Fed.  180,  9 
Am.  Bankr.  Rep.  581;  In  re  Burrell,  (2d 
Cir.  1903)  123  Fed.  414,  69  C.  C.  A.  508, 
9  Am.  Bankr.  Rep.  625;  Seaboard  Steel 
Casting  Co.  v.  William  R.  Trigg  Co.,  ( E. 
D.  Va.  1903)  124  Fed.  76,  10  Am.  Bankr. 
Rep.  594;  In  re  Spalding,  (2d  Cir.  1906) 
139  Fed.  244,  71  C.  C.  A.  370,  14  Am. 
Bankr.  Rep.  129. 

The  appointment  of  a  receiver  because 
of  insolvency,  made  by  a  state  court  prior 
to  this  amendment,  will  not  support  a 
petition  filed  after  the  amendment,  though 
tlie  receivership  still  continues.  Seaboard 
Steel  Casting  Co.  v.  William  R.  Trigg  Co., 
(1903)  124  Fed.  75. 


(5)  [Admitting  inability  to  pay.]  admitted  in  writing  his  inability  to 
pay  his  debts  and  his  willingness  to  be  adjudged  a  bankrupt  on  that  ground. 
[{1898)  30  Stat.  L.  546.] 


In  general. —  An  admission  in  writing 
of  the  inability  to  pay  debts,  and  the  will- 
ingness to  be  adjudged  a  bankrupt  on  that 
ground,  constitutes  an  act  of  bankruptcy, 
under  section  3a  (5),  which  will  warrant 
an  adjudication  of  bankruptcy  on  a  peti- 
tion filed  in  involuntary  proceedings.  In 
re  Bates  Mach.  Co.,  (D.  C.  Mass.  1899) 
91  Fed.  625,  1  Am.  Bankr.  Rep.  129; 
In  re  Marine  Mach.,  etc.,  Co.,  (S.  D.  N.  Y. 
1899)  91  Fed.  630,  I  Am.  Bankr.  Rep. 
421;  In  re  T.  L.  Kelly  Dry-Goods  Co.,  (E. 
D.  Wis.  1900)  102  Fed.  747,  4  Am.  Bankr. 
Rep.  528;  In  re  Peter  Paul  Book  Co.,  (W. 
D.  ^.  Y.  1900)  104  Fed.  786,  5  Am. 
Bankr.  Rep.  105;  In  re  Kersten,  (E.  D. 
Wis.  1901)  110  Fed.  929,  6  Am.  Bankr. 
Rep.  516;  /n  re  Mutual  Mercantile  Agency, 
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(S.  D.  N.  Y.  1901)  111  Fed.  152.  6  Am. 
Bankr.  Rep.  607;  In  re  Wilmington 
Hosiery  Co.,  (D.  C.  Del.  1903)  120  Fed.  179, 
9  Am.  Bankr.  Rep.  579;  In  re  C.  ^tornch, 
etc.,  Co.,  (W.  D.  N.  Y.  1903)  123  Fed. 
965,  10  Am.  Bankr.  Rep.  590;  Brinkley  v. 
Smithwick,  (E.  D.  N.  C.  1903)  126  Fed. 
686,  11  Am.  Bankr.  Rep.  600;  In  re  C. 
Moench,  etc.,  Co.,  (2d  Cir.  1904)  130  Fed. 
686,  66  C.  C.  A.  37,  12  Am.  Bankr.  Rep. 
240;  In  re  Duplex  Radiator  Co.,  (S.  D. 
N.  Y.  1906)  142  Fed.  906,  15  Am.  Bankr. 
Rep.  324;  Cresson,  etc.,  Coal,  etc.,  Co.  v. 
Stauffer,  (3d  Cir.  1906)  148  Fed.  981,  78 
C.  C.  A.  609,  17  Am.  Bankr.  Rep.  673; 
In  re  Lisk  Mfg.  Co.,  (W.  D.  N.  Y.  1908) 
167  Fed.  411,  21   Am.  Bankr.  Rep.  674; 


562 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  3  a  (5) 


Matter  of  Riley,   (E.  D.  Mich.  1905)    16 
Am.  Bankr.  Rep.  169. 

Insolvency  unnecessary, —  Where  a  cor- 
poration by  a  vote  of  its  directors  declared 
its  inability  to  pay  its  debts,  and  its  will- 
ingness to  be  adjudged  a  bankrupt  on  re- 
quest of  certain  creditors,  it  was  held  that 
the  latter  were  entitled  to  have  the  cor- 
poration adjudged  a  bankrupt  without 
regard  to  its  solvency.  In  re  C.  Moench, 
etc..  Co.,  (W.  D.  N.  Y.  1903)  123  Fed. 
965,  10  Am.  Bankr.  Rep.  590;  In  re 
Duplex  Radiator  Co.,  (S.  D.  N.  Y.  1906) 
142  Fed.  906,  15  Am,  Bankr.  Rep.  324; 
In  re  Russell  Wheel,  etc.,  Co.,  (E.  D. 
Mich.  1915)   222  Fed.  569. 

The  test  of  the  admission  as  an  act  of 
bankruptcy  is  not  that  of  ultimate  suffi- 
ciency or  insufficiency  of  assets,  but  of 
present  inability  to  pay.  In  re  Kersten, 
(1901)    110  Fed.  929. 

Admission  must  be  in  writing. —  An 
averment  that  "the  debtor  admitted  his 
inability  to  pay  his  debts  "  has  been  held 
to  be  insufficient ;  it  being  necessary,  under 
section  3a  (&),  that  the  admission  of  in- 
ability to  pay  should  be  in  writing,  to- 
gether with  a  written  acknowledgment  of 
willingness  to  be  adjudged  bankrupt  on 
that  ground.  Conway  v.  German,  (4th 
Cir.  1908)  166  Fed.  67,  91  C.  C  A.  653, 
21   Am.  Bankr.  577. 

Qualified  admission  insufficient. — ^W^here 
a  letter  was  written  by  the  president  of 
an  alleged  bankrupt  corporation,  admit- 
ting that  the  floating  indebtedness  could 
not  be  met  promptly  because  too  much 
capital  was  invested  in  the  plant  in  pro- 
portion to  the  working  capital,  and  re- 
questing a  conference  with  its  creditors, 
it  was  held  that  it  was  not  an  admission 
warranting  an  adjudication  in  bankruptcy. 
Lackawanna  Leather  Co.  v.  La  Porte  Car- 
riage Co.,  (C.  C.  A.  7th  Cir.  1914)  211 
Fed.  318. 

W'here  a  corporation  authorized  one  of 
its  officers  to  appear  on  behalf  of  the  com- 
pany in  the  federal  court,  and  make  the 
admission  of  insolvency  contemplated  by 
the  statute,  "  in  the  event  of  an  involun- 
tary petition  in  bankruptcy  being  filed 
against  said  company,"  it  was  held  that 
tills  was  not  such  an  unqualified  admis- 
sion as  is  required  by  the  Act,  and  there- 
fore not  an  act  of  bankruptcy  on  the  part 
of  the  corporation.  In  re  Baker-Ricket- 
son  Co.,  (D.  C.  Mass.  1899)  97  Fed.  489, 
4  Am.  Bankr.  Rep.  605. 

Authority  to  make  admission,  in  gen- 
eral.—  In  order  to  warrant  an  adjudica- 
tion, under  section  3o  (5),  it  must  appear 
that  the  necessary  admission  was  made 
by  one  having  ample  authority  for  that 
purpose;  thus  where  the  admission  has 
been  made  by  a  partner,  or  by  an  officer 
of  a  corporation,  in  excess  of  his  powers, 
an  adjudication  cannot  be  based  thereon. 
In  re  Bates  Mach.  Co.,  (D.  C.  Mass. 
1899)  91  Fed.  625,  1  Am.  Bankr.  Rep.  129; 
In  re   Kersten,    (E.   D.    Wis.    1901)     110 


Fed.  929,  6  Am.  Bankr.  Rep.  516;  In  re 
Quartz  Gold  Min.  Co.,  (D.  C.  Ore.  1907) 
157  Fed.  243,  19  Am.  Bankr.  Rep.  667; 
In  re  Burbank  Co.,  (D.  C.  N.  H.  1909) 
168  Fed.  719,  21  Am.  Bankr.  Rep.  838; 
In  re  Southern  Steel  Co.,  (N.  D.  Ala. 
1909)  169  Fed.  702,  22  Am.  Bankr.  Rep. 
476. 

Admission  by  corporation  —  In  general. 
—  This  clause  requires  no  technical  form 
of  proof  of  assent  by  a  corporation  any 
more  than  by  an  individual.  The  only 
requisite  is  that  the  admission  and  con- 
sent be  in  writing.  In  re  Marine  Mach., 
etc.,  Co.,  (1899)   91  Fed.  630. 

"  It  was  originally  contended  that  there 
was  no  power  in  the  board  of  directors,  as 
distinguished  from  the  stockholders,  to 
commit  the  act  of  bankruptcy  by  admit- 
ting the  inability  of  the  corporation  to 
pay  its  debts  and  its  willingness  to  be  ad- 
judged a  bankrupt.  The  law  requires  that 
the  corporation  admit  in  writing  its  in- 
ability to  pay  its  debts  and  its  willingness 
to  be  adjudged  a  bankrupt  on  that  ground, 
and  in  every  case  the  question  is  one  of 
autliority  of  the  agent,  which  must  be 
determined  by  an  examination  of  the 
special  charter  or  the  general  laws  of 
the  state  of  the  residence  of  the  corpora- 
tion and  the  articles  of  incorporation  and 
the  by-laws  lawfully  adopted."  Home 
Powder  Co.  r.  Geis,  (C.  C.  A.  8th  Cir. 
1913)   204  Fed.  568. 

An  officer  of  a  corporation  cannot  com- 
mit an  act  of  bankruptcy  in  its  name  and 
behalf  by  admitting  its  inability  to  pay 
its  debts  and  its  willingness  to  be  adjudged 
a  bankrupt  on  that  ground,  without  ex- 
press authority.  In  re  Burbank  Co.,  (D. 
C.  N.  H.  1909)  168  Fed.  719,  21  Am. 
Bankr.  Rep.  838;  In  re  Southern  Steel 
Co.,  (N.  D.  Ala.  1909)  169  Fed.  702,  22 
Am.  Bankr.  Rep.  476. 

It  is  within  the  authority  of  the  dU 
rector  charged  with  the  affairs  of  a  cor- 
poration to  admit  inability  to  pay  debts 
and  willingness  to  be  adjudged  bankrupt 
within  the  section,  such  admission  not 
being  a  corporate  function  to  be  exercised 
only  by  the  whole  body  of  corporate  mem- 
bers.   In  re  Rollins  Gold,  etc.,  Min.  Co., 

(1900)  102  Fed.  982. 

By  authority  of  directors, — An  unquali- 
fied admission  made  by  resolution  adopted 
by  the  board  of  directors  of  a  corporation 
and  by  the  stockholders  is  sufficient  to 
constitute  an  act  of  bankruptcy.  In  re 
American  Guarantee,  etc.,  Co.,  (D.  C.  Cal. 
1911)    192  Fed.  405. 

In    In   re   Iklutual    Mercantile    Agency, 

(1901)  111  Fed.  152,  the  admission  was 
signed  by  the  president  of  a  corporation 
by  order  of  the  directors,  such  admission 
being  apparently  within  their  authority. 
It  was  held  that  this  sufficed  to  constitute 
an  act  of  bankruptcy. 

In  In  re  Marine  Mach.,  etc.,  Co.,  (1899) 
91  Fed.  630,  it  appeared  that  the  presi- 
dent of  a  corporation,  in  the  corporate 
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name,  wrote  letters  to  its  creditors  sav- 
ing tiiat  the  company  was  unable  to  pay 
its  debts  and  was  willing  to  be  adjudged 
bankrupt.  This  was  authorized  by  the 
directors  at  a  meeting  of  which  three  mem- 
bers of  the  board  were  not  notified.  It 
appeared,  however,  that  these  three  di- 
rectors had  never  given  any  attention  to 
the  affairs  of  the  company,  had  not  at- 
tended a  meeting  for  a  long  time,  and 
that  all  of  them  had  promoted,  or  were 
interested  in,  suits  against  the  company. 
It  was  held  that  such  admission  was  suffi- 
cient to  uphold  a  petition  for  adjudication 
in  bankruptcy. 

De  facto  officers  have  the  power,  at  a 
legally  convened  meeting,  to  admit  In 
writing  the  inability  of  their  corporation 
to  pay  its  debts  and  its  willingness  to  be 
adjudged  bankrupt.  In  re  Lisk  Mfg.  Co., 
(W.  D.  N.  Y.  1908)  167  Fed.  411,  21  Am. 
Bankr.  Rep.  674;  Matter  of  Riley,  (E.  D. 
Mich.  1905)    15  Am.  Bankr.  Rep.  169. 

But  an  admission  by  the  directors  of  a 
corporation  personally  and  not  as  a  cor- 
porate act  is  not  sufficient  under  this  sec- 
tion to  constitute  an  act  of  bankruptcy. 
In  re  Gold  Run  Mining,  etc.,  Co.,  (D.  C. 
Colo.  1912)  200  Fed.  162. 

A  resolution  adopted  by  the  board  of 
directors  of  a  corporation  authorizing  an 
attorney  to  represent  the  corporation  gen- 


erally in  any  bankruptcy  proceedings  pend- 
ing or  that  may  be  brought,  and  in  his 
discretion  to  agree  to  the  appointment  of 
receivers,  does  not  constitute  an  act  of 
bankruptcy  on  the  part  of  the  corporation, 
nor  does  it  authorize  the  attorney  to  com- 
mit such  act  in  its  behalf.  In  re  Southern 
Steel  Co.,  (N.  D.  Ala.  1909)  169  Fed.  702, 
22  Am.  Bankr.  Rep.  476. 

A  written  admission  by  an  officer  of  a 
corporation,  in  pursuance  of  a  vote  by  the 
stockholders,  that  the  company  is  unable 
to  pay  its  debts  and  wishes  to  be  adjudged 
bankrupt  on  that  ground,  is  not  sufficient 
to  constitute  an  act  of  bankruptcy  under 
the  section,  when  this  writing  was  not 
signed  until  after  the  filing  of  an  involun- 
tary petition  in  bankruptcy.  In  re  Baker- 
Ricketson  Co.,  (1899)   97  Fed.  489. 

Admission  by  partnership. — An  admis- 
sion signed  by  one  member,  and  purport- 
ing to  be  made  on  behalf  of  the  partner- 
ship, that  the  two  members  thereof  are 
unable  to  pay  their  debts  and  are  willing 
to  be  adjudged  bankrupt,  is  an  act  of 
bankruptcy  under  the  section;  nor  is  the 
force  of  such  admission  impaired  by  the 
allegation  as  the  cause  thereof  that  they 
have  been  dispossessed  of  their  property 
by  proceedings  under  the  state  Banking 
Law.    ZnreKersten,  (1901)  110  Fed.  929. 


h  [Petition  to  be  filed  within  four  months.]  A  petition  may  be  filed 
against  a  person  who  is  insolvent  and  who  has  committed  an  act  of  bank- 
ruptcy within  four  months  after  the  commission  of  such  act.  Such  time 
shall  not  expire  until  four  months  after     [{1898)  30  Stat,  L.  546.] 


As  to 

Computation   of   time   generally,   see 

section  31. 
Preparation  and  filing  of  the  petition 
in  bankruptcy  generally,  and  prac- 
tice  thereon,   see   the   several   sub- 
divisions of  section  18,  and  section 
59. 
Section  3b  has  no  relation  to  the  prov- 
ing of  debts  against  the  bankrupt's  estate, 
or   to   the   surrender   of   preferences,  but 
only  fixes  a  limitation  for  the  filing  of  an 
involuntary    petition.      Little    t?.    Holley- 
Brooks  Hardware  Co.,  (5th  Cir.  1904)  133 
Fed.  874,  67  C.  C.  A.  46,  13  Am.  Bankr. 
Rep.  422. 

Computation  of  tinoie. — ^In  computing  the 
time  within  which  an  involuntary  petition 
m  bankruptcy  must  be  filed,  it  has  been 
quite  generally  held  that,  in  accordance 
with  section  31,  the  time  is  to  be  so  com- 
puted as  to  exclude  the  day  on  which  the 
act  of  bankruptcy  was  committed,  and  to 
include  the  dav  on  which  the  petition  was 
filed.  Tn  re  Stevenson,  (D.  C.  Del.  1899) 
94  Fed.  110,  2  Am.  Bankr.  Rep.  66;  In  re 
Dupree,  (E.  D.  N.  C.  1899)  97  Fed.  28,  8 
Am.  Bankr.  Rep.  321  note;  Citizens'  Bank 
V.  W.  C.  De  Pauw  Co.,  (7th  Cir.  1901) 
105   Fed.   926,   5   Am.   Bankr.   Kep.   345; 


In  re  Nusbaum,  (N.  D.  N.  Y.  1907)  152 
Fed.  835,  18  Am.  Bankr.  Rep.  598;  In  re 
Tonawanda  St.  Planing  Mill  Co.,  (W.  D. 
N.  Y.  1901)  6  Am.  Bankr.  Rep.  38.  See 
also  In  re  Mingo  Valley  Creamery  Assoc, 

(1900)  100  Fed.  282,  and  Murray  v,  Beal, 

(1901)  23  Utah  548,  65  Pac.  726,  in 
which  it  was  held  that  the  preference 
was  not  within  the  four  months;  In  re 
Lewis,  (1899)  91  Fed.  632,  where  it  was 
held  that  the  proceedings  were  begun  in 
time  notwithstanding  the  delay  in  issuing 
the  subpoena';  Landis  v.  McDonald,  (1901) 
88  Mo.  App.  335,  where  a  chattel  mortgage 
was  held  an  act  of  bankruptcy,  as  posses- 
sion was  given  within  the  four  months. 

Thus  where  a  general  assignment  was 
made  on  Oct.  1,  at  10.08  A.  m.,  and  the 
petition  in  bankruptcy  was  filed  at  4.45 
p.  M.  on  Feb.  1  following,  it  was  held 
that  the  filing  was  within  the  four  months 
period.  In  re  Tonawanda  St.  Planing  ^Mill 
Co.,  (W.  D.  N.  Y.  1901)  6  Am.  Bankr. 
Rep.  38. 

In  involuntary  bankruptcy  the  duplicsite 
o'^'nn;«is  of  the  petition  must  both  be 
filed  within  four  months  after  the  alleged 
act  of  bankruptcy  was  committed;  other- 
wise the  court  has  no  jurisdiction  in  the 
proceedings;    and   therefore    it   was   held 
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upon  the  proof  that  where  only  one  copy 
was  filed  oy  the  creditors  within  the  re- 
quired time,  they  could  not  be  given  au- 
thority  by   the  court   to   file   the   other 


thereafter,  and  their  petition  to  be  allowed 
to  do  so  was  dismissed  on  the  respond- 
ent's motion.  In  re  Dupree,  (1899)  97 
Fed.  28. 


(1)  [Date  of  recording  transfer.]  the  date  of  the  recording  or  register- 
ing of  the  transfer  or  assignment  when  the  act  consists  in  having  made  a 
transfer  of  any  of  his  property  with  intent  to  hinder,  delay,  or  defraud  his 
creditors  or  for  the  purpose  of  giving  a  preference  as  hereinbefore  provided, 
or  a  general  assignment  for  the  benefit  of  his  creditors,  if  by  law  such 
recording  or  registering  is  required  or  permitted,  or,  if  it  is  not,  from  the 
date  when  the  beneficiary  takes  notorious,  exclusive,  or  continuous  posses- 
sion of  the  property  unless  the  petitioning  creditors  have  received  actual 
notice  of  such  transfer  or  assignment.     [  {1898)  30  Stat.  L.  546.] 


The  provisions  of  sections  3  and  60  are 
to  be  read  together.  When  so  read  there 
can  be  no  permissible  question  but  that 
the  date  of  the  preference  referred  to  in 
section  60,  subdivisions  a  and  b,  is  the 
same  as  that  referred  to  in  section  3&. 
Long  V.  Farmers'  State  Bank,  (8th  Cir. 
1906)  147  Fed.  360,  77  C.  C.  A.  638,  9 
L.  R.  A.  (N.  S.)  585,  17  Am.  Bankr.  Rep. 
103;  In  re  Bird,  (D.  C.  Minn.  1910)  180 
Fed.  229. 

The  words  ''takes  notorious,  ezclusive, 
or  continuous  possession"  must  be  con- 
strued to  mean  such  possession  as  the 
property  is  susceptible  of,  and  such  as  is 
usual  and  ordinary,  unaccompanied  by 
acts  or  conduct  tending  to  conceal  its 
ownership.    Any  qpnstruction  which  would 


place  intangible  forms  of  personal  prop- 
erty on  a  plane  with  tangible  property 
would  lead  to  mischievous  and  serious  in- 
terference with  business  and  commercial 
transactions,  which  it  cannot  be  assumed 
was  contemplated  by  Congress.  In  re 
Bogan,  (S.  D.  Ohio  1904)  134  Fed.  1019, 
13  Am.  Bankr.  Rep.  529. 

The  words  contemplate  only  that  kind 
of  notoriousness,  exclusiveness,  and  con- 
tinuousness  which  the  nature  of  the  prop- 
erty will  permit  or  of  which  it  is  suscep- 
tible. Jones  V.  Coates,  (C.  C.  A.  8th  Cir. 
1912)  196  Fed.  860. 

Whether  recording  or  registering  is  re* 
quired  depends  on  the  law  of  the  state. 
See  the  cases  cited  to  this  effect  under  sec- 
tion 60a. 


c  [Defense  of  solvency.]  It  shall  be  a  complete  defense  to  any  proceed- 
ings in  bankruptcy  instituted  under  the  first  subdivision  of  this  section  to 
allege  and  prove  that  the  party  proceeded  against  was  not  insolvent  as 
defined  in  this  Act  at  the  time  of  the  filing  the  petition  against  him,  and 
if  solvency  at  such  date  is  proved  by  the  alleged  bankrupt  the  proceedings 
shall  be  dismissed,  and  under  said  subdivision  one  the  burden  of  proving 
solvency  shall  be  on  the  alleged  bankrupt.     [{1898)  30  Stat.  L.  547.] 


As  to 

Setting   up   defense   to   petition,   see 

section  18&,  c,  and  d. 
What  constitutes  insolvency,  see  sec- 
tion la   (15). 
Solvency  as  a  defense  —  In  general. — 
Under    section    3c,    the    solvency    of    the 
debtor  constitutes  a  complete  defense  to  a 
proceeding  in  liankruptcy  instituted  under 
section  3a    (1).     In  re  Block,    (2d   Cir. 

1901)  109  Fed.  790,  48  C  C.  A.  650,  6 
Am.  Bankr.  Rep.  300;  In  re  Gilbert,  (D. 
C.  Ore.  1902)  112  Fed.  951,  8  Am.  Bankr. 
Rep.  101;   In  re  Doscher,    (E.  D.  N.  Y. 

1902)  120  Fed.  408,  9  Am.  Bankr.  Rep. 
647;  Troy  Wagon  Works  v.  Vastbinder, 
(M.  D.  Pa.  1904)  130  Fed.  232,  12  Am. 
Bankr.  Rep.  352;  McGowan  t;.  Knittel, 
(3d  Cir.  1905)  137  Fed.  453,  69  C.  C.  A. 
696,  16  Am.  Bankr.  Rep.  1,  reversing 
(B.  D.  Pa.   1906)    134  Fed.  498,   14  Am. 


Bankr.  Rep.  209;  In  re  Hartwell  Oil  Mills, 
(N.  D.  Ga.  1908)  165  Fed.  655,  21  Am. 
Bankr.  Rep.  686;  In  re  C.  W.  Aschenbach 
Co.,  (2d  Cir.  1909)  174  Fed.  396,  98  C.  C. 
A.  290,  23  Am.  Bankr.  Rep.  96;  In  re 
Pickens  Mfg.  Co.,  (D.  C.  Ga.  1908)  20 
Am.  Bankr.  Rep.  202. 

Prima  facie  evidence  of  intent  to  prefer 
may  he  rebutted  by  proof  that  the  debtor 
was  ignorant  of  his  insolvency.  In  re 
Bloch,  (2d  Cir.  1901)  109  Fed.  790,  6 
Am.  Bankr.  Rep.  300;  In  re  Gilbert,  (D. 
C.  Ore.  1902)  112  Fed.  961,  8  Am.  Bankr. 
Rep.  101. 

Admission  of  insolvency  in  answer. — 
Where  a  bankrupt  admitted  his  insolvency 
in  his  answer  to  an  involuntary  bank- 
ruptcy petition,  it  was  held  that  his  will- 
ingness to  be  adjudged  a  bankrupt  on  that 
ground   might   be    inferred.     Brinkley   v. 
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Smithwick,   (E.  D.  K.  C  1903)    126  Fed. 
686,  11  Am.  Bankr.  Eep.  600. 

The  words  "  under  the  first  subdivision 
of  this  section  "  do  not  refer  to  paragraph 
a  of  the  seetion,  defining  acts  of  bank- 
ruptcy, as  a  whole,  but  to  subdivision  1 
of  such  paragraph,  which  makes  the  con- 
veyatice,  transfer,  concealment,  or  removal 
of  property  with  intent  to  hinder,  delay, 
or  defraud  creditors,  an  act  of  bankruptcy. 
George  M.  West  CJo.  v.  Lea,  (1899)  174 
U.  S.  690,  10  S.  Ct.  836,  46  U.  S.  (L.  ed.) 
1098,  2  Am.  Bankr.  Hep.  463;  Acme  Food 
Co.  17.  Meier,  (6th  Cir.  1907)  163  Fed.  74, 
82  G.  G.  A.  208,  18  Am.  Bankr.  Rep.  660. 

What  constitutes  insolvency  has  been 
considered  under  section  la  (16). 

Value  of  property  fraudulently  and  pref' 
erentially  transferred. —  Where  convey- 
ances of  property  by  an  alleged  bankrupt 
are  charged  as  acts  of  bankruptcy,  under 


both  subdivisions  1  and  2  of  section  3, 
as  made  with  intent  to  defraud,  and  also 
as  preferences,  the  value  of  the  property 
thus  conveyed  is  not  to  be  computed  in 
determining  the  question  of  solvency  at 
the  time  of  the  filing  of  the  petition  as 
a  defense  under  the  first  subdivision;  but 
if  the  conveyances  are  found  not  to  have 
been  fraudulent,  the  value  of  such  prop- 
erty is  to  be  considered  in  determining 
the  question  of  solvency  or  insolvency 
when  the  conveyances  were  made  under 
subdivision  2.  Acme  Food  Go.  r.  Meier, 
(6th  Cir.  1907)  163  Fed.  74,  82  C.  C.  A. 
208,  18  Am.  Bankr.  Rep.  660. 

The  burden  of  pleading  and  proving 
solvency  is  on  the  alleg^  bankrupt  where 
removal  and  concealment  are  the  acts  of 
bankruptcy  charged.  In  re  Schenkein, 
(1902)   113  Fed.  421. 


d  [Person  denying  insolvency.]  Whenever  a  person  against  whom  a 
petition  has  been  filed  as  hereinbefore  provided  under  the  second  and  third 
subdivisions  of  this  section  takes  issue  with  and  denies  the  allegation  of 
his  insolvency,  it  shall  be  his  duty  to  appear  in  court  on  the  hearing,  with 
his  books,  papers,  and  accounts,  and  submit  to  an  examination,  and  give 
testimony  as  to  all  matters  tending  to  establish  solvency  or  insolvency,  and 
in  case  of  his  failure  to  so  attend  and  submit  to  examination  the  burden 
of  proving  his  solvency  shall  rest  upon  him.     [(1698)  30  Stat  L.  547.] 


Am  to 

Duty  of  bankrupt  to  submit  to  ex- 
amination when   required,   see  sec- 
tion 7a  (9). 
Examination    of   persons   other   than 
the  bankrupt,  see  section  21a. 
Production   of  books,   papers,  and   ac- 
counts.— ^Under  section  3d  an  alleged  bank- 
rupt is  required  to   produce  such  books, 
invoices,  etc.,  as  should  properly  be  kept 
in  his  business,  and  which  are  necessary 
to  show  the  ambunt  of  his  assets  and  lia- 
bilities, and  his  failure  to  do  so,  without 
satisfactory  explanation,  casts  upon  him 
the  burden  of  proving  his  solvency.    In  re 
Rome  Planing  Mill,   (N.  D.  X.  Y.  1809) 
96    Feii.    812,    3   Am.    Bankr.    Rep.    123; 
Bogen   17.    Protter,    (6th    Cir.    1904)    129 
Fed.  533,  64  C.  C.  A.  63,  12  Am.  Bankr. 
Rep.  288;  Cummins  Grocer  Co.  v.  Talley, 
(C.  C.  A.  6th  Cir.  1911)  187  Fed.  607. 


"Except  as  to  the  question  of  insol- 
vency, the  burden  of  proof  is  on  the  peti- 
tioners to  show  an  act  of  bankruptcy." 
Davis  V,  Stevens,    (1900)    104  Fed.  235. 

A  simple  denial  of  insolvency  by  the 
debtors  who  had  made  a  general  assign- 
ment, without  the  production  of  affidavits, 
schedules,  or  other  evidence,  does  not,  un- 
der the  section,  raise  a  bona  fide  issue  of 
insolvency  or  sustain  the  burden  of  proof. 
Bray  v.  Cobb,  (1898)  91  Fed.  102. 

The  bankrupt  may  be  called  as  if  under 
cross-examination  under  section  3d,  and 
the  evidence  given  by  the  bankrupt  on 
such  examination  may  of  itself  form  a 
sufficient  foundation  for  a  finding  of  his 
insolvency.  In  re  Coddington,  (M.  D.  Pa. 
1902)  118  Fed.  281,  9  Am.  Bankr.  Rep. 
243. 


e  [Petitioner  to  give  bond.]  Whenever  a  petition  is  filed  by  any  person 
for  the  purpose  of  having  another  adjudged  a  bankrupt,  and  an  application 
is  made  to  take  charge  of  and  hold  the  property  of  the  alleged  bankrupt, 
or  any  part  of  the  same,  prior  to  the  adjudication  and  pending  a  hearing 
on  the  petition,  the  petitioner  or  applicant  shall  file  in  the  same  court  a 
bond  with  at  least  two  good  and  sufficient  sureties  who  shall  reside  within 
the  jurisdiction  of  said  court,  to  be  approved  by  the  court  or  a  judge  thereof, 
in  such  sum  as  the  court  shall  direct,  conditioned  for  the  payment,  in  case 
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such  petition  is  dismissed,  to  the  respondent,  his  or  her  personal  representa- 
tives, [of]  all  costs,  expenses,  and  damages  occasioned  by  such  seizure, 
taking,  and  detention  of  the  property  of  the  alleged  bankrupt.  [{1898) 
30  Stat.  L,  547.] 


As  to  obtaining  possession  of  assets  on 
giving  of  bond,  generally,  see  section  69. 

Bond  required. —  A  court  of  bankruptcy 
is  authorized  to  appoint  a  receiver  to  take 
possession  of  the  property  of  one  against 
whom  a  petition  in  involuntary  bank- 
ruptcy has  been  filed,  and  is  pending,  only 
upon  the  giving  of  a  bond  by  the  peti- 
tioners therefor,  as  required  by  section  3e. 
Beach  v.  Macon  Grocery  Co.,  (5th  Cir. 
1902)  116  Fed.  143.  53  C.  C.  A.  463,  8 
Am.  Bankr.  Rep.  751;  In  re  McKane, 
(E.  D.  N.  Y.  1907)  152  Fed.  733,  18  Am. 
Bankr.  Rep.  694. 

The  bond  is  a  prerequisite  to  the  mak- 
ing of  an  order  for  taking  charge  of  the 
bankrupt's  property.  In  re  Hines,  (D.  C. 
Ore.  1906)  144  Fed.  147,  16  Am.  Bankr. 
Rep.   538. 

Scope  of  section. —  This  section  created 
a  new  right  in  the  debtor.  He  is  to  be 
reimbursed  in  case  such  seizure  and  deten- 
tion occasioned  him  pecuniary  loss.  It 
has  no  application  where  the  seizure  and 
detention  occasions  no  loss;  and  such  sec- 
tion cannot  be  invoked  to  recover  costs 
and  expenses  occasioned  in  making  a  suc- 
cessful defense  to  the  charge  of  bank- 
ruptcy. In  re  Ward,  (D.  C.  N.  J.  1913) 
203  Fed.  769. 

The  function  of  section  Se  is  to  save 
harmless  from  all  damages,  costs  and  ex- 
penses a  debtor  against  whom  involuntary 
proceedings  have  been  filed,  and  whose 
property  is  seized  and  detained,  if  it 
should  prove  upon  final  trial  that  the 
debtor  was  not  bankrupt,  and  that  his 
custody  of  the  property  should  not  have 
been  disturbed.  In  re  MoKenzie,  (W.  D. 
Wash.  1915)   219  Fed.  630. 

Section  3e  creates  a  cause  of  action 
whereby  damages  and  costx  may  be  recov- 
ered under  the  bond  required,  if  the  peti- 
tion is  dismissed,  without  malice  alid  prob- 
able cauHC  being  shown.  T.  K.  Hill  Co.  r. 
Lnited  States  Fidelity  &  Guaranty  Co., 
(1911)    250  111.  242,  95  N.  K.   150. 

The  purpose  of  requiring  a  bond,  either 
under  section  3c'  or  under  section  09,  is  to 
indemnify  the  alleged  bankrupt  before  his 
property  may  be  taken  from  his  possession 
by  petitioning  creditors  prior  to  an  adju- 
dication of  bankruptcy.  In  re  liaff,  (2d 
Cir.  1905)  135  Fed.  742,  68  C.  C.  A.  380, 
13  Am.  Bankr.  Rep.  362. 

"  It  is  the  evident  purpose  of  this  stat- 


ute to  protect  the  alleged  bankrupt  from 
all  costs,  expenses,  and  damages  incident 
to  the  seizure  of  bis  property  —  not  only 
up  to  the  time  of  appeal,  if  there  be  an 
appeal,  but  imtil  final  adjudication  or  an 
order  of  the  court  turning  back  the  prop- 
erty. In  fact,  if  no  bond  should  be  given 
under  said  section  3e,  or  if  a  bond  be 
given  and  it  proves  to  be  inadequate,  the 
applicant  for  the  appointment  of  the  re- 
ceiver would  still  be  liable,  and,  independ- 
ent of  the  bond,  he  could  be  compelled  to 
pay  the  costs  and  expenses  of  the  receiver- 
ship. Upon  the  appointment  of  a  receiver 
on  the  application  of  a  creditor  the  alleged 
bankrupt  can  be  indemnified  only  by  the 
provisions  of  said  section  3e,  and  the  bond 
there  required  to  be  given  is  the  only  one 
he  can  look  to  to  recover  his  damages  and 
expenses  upon  the  discharge  of  the  re- 
ceiver." T.  E.  HiU  Co.  V.  United  States 
Fidelity,  etc.,  Co.,  (1914)  265  III.  534, 
107  X.  E.  194. 

Time  of  giving  bond. — The  bond  required 
by  section  3e  should  be  given  at  the  time 
of  the  making  of  an  order  appointing  a 
receiver,  or  the  issuing  of  a  warrant  to 
the  marshal  for  the  taking  possession  ot 
the  bankrupt's  property.  In  re  HafT,  (2d 
Cir.  1905)  136  Fed.  742.  68  C  C.  A.  380, 
13  Am.  Bankr.  Rep.  362. 

Section  se  and  section  69  are  cognate, 
and  they  clearly  mean  that  the  bankrupt 
shall  be  protected  from  expense  and  in- 
jury in  consequence  of  a  seizure  of  his 
property,  which  may  subsequently  be  made 
to  appear  to  have  been  unwarranted.  T.  E. 
Hill  Co.  v.  United  States  Fidelity  &  Guar- 
antv  Co.,  (1911)  250  111.  242,  95  N.  E. 
150';  In  re  HafT,  (2d  Cir.  1905)  136  Fed. 
742,  68  C.  C.  A.  380,  13  Am.  Bankr.  Rep. 
302.  See  also  section  69,  and  the  annota- 
tion thereunder. 

Additional  bond. —  If  at  any  time  it  be- 
comes apparent  that  the  bond  given  upon 
the  application  for  the  appointment  of  the 
receiver  is  insufficient,  and  not  ample  to 
indemnify  the  alleged  bankrupt  for  all 
damages  which  might  grow  out  of  the 
seizure  and  detention  of  his  property  he 
has  the  right  to  apply  to  the  court  to  re- 
quire the  creditor  making  the  application 
to  give  an  additional  and  sufficient  bond. 
T.  E.  Hill  Co.  17.  United  States  Fidelity, 
etc.,  Co.,  (1914)  266  HI.  534,  107  N.  £. 
194. 


[Allowance  of  costs,  damages,  etc.]  If  such  petition  be  dismissed  by  the 
court  or  withdrawn  by  the  petitioner,  the  respondent  or  respondents  shall 
be  allowed  all  costs,  counsel  fees,  expenses,  and  damajres  occasioned  by  such 
seizure,  taking,  or  detention  of  such  property.    Counsel  fees,  costs,  expenses, 
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and  damages  shall  be  fixed  and  allowed  by  the  court,  and  paid  by  the 
obligors  in  such  bond.      [{1898)  30  Stat.  L.  547.] 


As  to 

Costs  and  expenses  of  administration 

generally,  see  section  62. 
Costs  and  expenses  entitled  to  prior- 
ity, see  section  646   (1),   (2),   (3). 

A  right  to  recover  on  the  bond,  given 
under  section  Se,  accrues  to  a  respondent 
whose  property  lias  been  wrongfully  taken 
out  of  his  possession.  Jn  re  Nixon,  (D.  C. 
Mont.  1901)  110  Fed.  633,  6  Am.  Bankr. 
Rep.  693. 

The  remedy  given  here  is  cumulative. — 
T.  E.  Hill  Co.  i\  United  States  Fidelity  & 
Guaranty  Co.,  (1911)  250  111.  242,  95 
N.  E.  150,  holding  that  remedy  may  be 
had  on  the  bond  without  first  obtaining 
an  allowance  of  damages  by  the  Bank- 
ruptcy Court. 

Bond  runs  only  in  favor  of  respondents. 
■ —  The  only  liability  for  costs  is  upon  the 
bond,  which  runs  only  in  favor  of  the 
respondent  or  respondents  who  were  such 
when  it  was  given.  In  re  Spalding,  .( 2d 
Cir.  1906)  150  Fed.  120,  80  C.  C.  A.  74, 
17  Am.  Bankr.  Rep.  667. 

Persona  subsequently  becoming  respond- 
ents, if  they  desire  to  be  protected,  are  re- 
quired to  move  for  an  additional  bond.' 
In  re  Spalding,  (2d  Cir.  1906)  150  Fed. 
120,  80  C.  C.  A.  74,  17  Am.  Bankr.  Rep. 
667. 

Amount  of  recovery. —  On  the  dismissal 
of  the  bankruptcy  proceedings,  the  alleged 
bankrupts  can  only  recover  on  the  bond 
such  costs,  expenses,  and  damages  as  are 
incident  to  the  taking  and  withholding 
of  the  property,  as  distinguished  from 
costs,  expenses,  and  damages  incident  to 
the  institution  of  the  bankruptcy  proceed- 
ings. Selkregg  r.  Hamilton,  (W.  D.  Pa. 
1906)  144  Fed.  557,  16  Am.  Bankr.  Rep. 
474. 

Only  in  cases  where  the  proceedings  re- 
sulting in  a  receivership  have  been  insti- 
tuted improvidently  or  without  reasonable 
cause,  or  without  good  faith,  or  the  like, 
can  the  moving  party  be  held  liable  for 
the  payment  of  the  excess  of  the  costs  of 
the  receivership  over  and  above  the  assets 
of  the  same.  In  re  Metals  Extraction  & 
Refining  Co.,  (C.  C.  A.  7th  Cir.  1911)  196 
Fed.  226. 

Neither  costs  nor  counsel  fees  are  al- 
lowable, under  section  3e,  where  property 
has  not  been  seized  or  taken  out  of  the 
possession  of  the  bankrupt  in  accordance 
with  the  provisions  thereof;  costs  and 
expenses  generally  are  not  within  the 
meaning  of  this  section.  In  re  Ghiglione, 
(S.  D.  N.  Y.  1899)  93  Fed.  186,  1  Am. 
Bankr.  Rep.  580;  In  re  Morris,  (E.  D. 
Pa.  1902)  115  Fed.  591,  7  Am.  Bankr. 
Rep.  709;  In  re  Williams,  (E.  D.  Ark. 
1903)  120  Fed.  34.  9  Am.  Bankr.  Rep. 
736;  In  re  Hines,  (D.  C.  Ore.  1906)  144 
Fed.  147,  16  Am.  Bankr.  Rep.  538;  In  re 
Shon,    (D.  C.  Mass.   1913)    212  Fed.  797, 


in  which  the  court,  on  a  motion  to  tax 
costs  so  as  to  include  an  allowance  for 
counsel  fees,  said:  "No  American  deci- 
sion granting  them  has  been  called  to  my 
attention.  To  allow  this  motion  would 
open  the  door  to  inquiry  as  to  the  good 
faith  of  the  losing  party  in  prosecuting 
or  defending  almost  any  equity  suit  or 
bankruptcy  petition,  and  would  establish 
a  far-reaching  precedent.  The  case  is  no 
doubt  a  hard  one  for  the  respondent,  who 
has  been  put  to  much  trouble  and  expense; 
but  his  situation  is  no  worse  than  it 
would  be  if  an  unwarranted  and  fraudu- 
lent action  at  law  had  been  instituted 
against  him,  in  which  event  only  a  small 
part  of  his  loss  could  be  recovered  as 
costs.  It  seems  to  me  unwise  to  establish 
a  different  rule  in  bankruptcy  or  equity, 
or  to  attempt  to  determine  on  this  motion 
questions  which  can  be  more  properly 
raised  by  an  action  for  malicious  prosecu- 
tion of  the  bankruptcy  petition." 

Attorney's  fees  under  Revised  Statutes. 
—  This  section  does  not  preclude  the  taxa- 
tion of  attorney's  fees  under  R.  S.  sec.  824 
(in  title  Costs  in  this  work)  in  connec- 
tion with  General  Order  XXXIV,  which 
provides  that  in  case  of  involuntary  bank- 
ruptcy, where  the  debtor  resists  adjudica- 
tion, the  same  costs  that  are  allowed  to 
a  successful  party  in  a  suit  in  equity 
shall  be  taxed.    In  re  Wise,  (W.  D.  Wash. 

1914)  212  Fed.  567. 

Stipulation  between  parties  as  to  costs 
and  expenses. —  In  King  Hardware  Co.  v. 
J.  G.  Christopher  Co.,  (C.  C.  A.  5th  Cir. 

1915)  222  Fed.  224,  it  appeared  that  a 
stipulation  was  executed  between  the  peti- 
tioning creditors,  the  intervening  creditors 
and  the  alleged  bankrupt,  providing  that 
all  costs  in  the  bankruptcy  proceedings 
should  be  taxed  against  the  petitioning 
and  the  intervening  creditors  and  not 
against  the  respondent,  and  that  all  costs 
and  expenses,  including  receiver's  certifi- 
cates, allowances,  etc.,  should  be  taxed, 
one-half  against  the  petitioning  and  inter- 
vening creditors  and  one-half  against  the 
alleged  bankrupt.  There  was  no  provi- 
sion in  the  stipulation  in  regard  to  or 
regulating  the  apportioning  of  costs  and 
expenses,  etc.,  as  between  the  petitioning 
and  intervening  creditors  themselves.  The 
court  held  that  under  such  stipulation  the 
petitioning  creditors  were  relieved  of  pri- 
mary liability,  and  that  the  court  was  left 
free  to  follow  equity  rules  and  principles 
in  taxing  and  apportioning  the  costs,  ex- 
penses, etc.,  and  that  if  the  petitioning 
creditors,  who  under  the  law  were  pri- 
marily liable  for  all  costs  and  expenses, 
etc.,  should  not  be  able  to  respond,  it  would 
then  be  in  order  for  the  court  to  inquire 
whether  under  the  stipulation  the  inter- 
vening creditors  would  be  called  on  to 
pay. 
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Sec.  4.  Who  May  Become  Bankrupts. —  a.  [Voluntary  bankrupts.] 
Any  person,  except  a  municipal,  railroad,  insurance,  or  banking  corpora- 
tion, shall  be  entitled  to  the  benefits  of  this  Act  as  a  voluntary  bankrupt. 
[  (Amended  1910,  which  excepted  pending  cases)  36  Stat.  L.  839. 

As  originally  enacted  section  4a  read  as  follows:  "  Sec.  4.  Who  Mat  Become  Bank- 
BUPTS. —  a.  Any  person  who  owes  debts,  except  a  corporation,  shall  be  entitled  to  the 
benefits  of  this  act  as  a  voluntary  bankrupt."  [SO  Stat,  L.  547.}  The  amendment  of 
1910  made  it  ''  to  read  as  "  in  the  text. 


Constitutionality. —  Prior  to  the  enact- 
ment of  the  amendment  of  June  25,  1910, 
it  was  held  that  the  Bankruptcy  Act  was 
not  lacking  in  the  "  uniformity  "  required 
by  the  Constitution,  although  it  discrim- 
inated, in  respect  to  the  right  to  file  a 
voluntary  petition,  between  natural  and 
artificial  persons.  Leidigh  Carriage  Co. 
V,  Stengel,  (6th  Cir.  1899)  95  Fed.  637, 
87  C.  C.  A.  210,  2  Am.  Bankr.  Rep.  385. 

The  Bankruptcy  Act  is  not  unconstitu- 
tional because  it  provides  that  others  than 
traders  may  be  adjudged  bankrupts,  and 
that  this  may  be  done  on  a  voluntary 
petition.  Hanover  Nat.  Bank  v,  Moyses, 
(1902)  186  U.  S.  181,  22  S.  Ct.  857,  46 
U.  S.  (L.  ed.)   1113,  8  Am.  Bankr.  Rep.  1. 

As  to  voluntary  proceedings,  the  Bank- 
ruptcy Act  is  not  in  violation  of  the 
Fifth  Amendment  of  the  Federal  Consti- 
tution in  that  it  deprives  creditors  of 
their  property  without  due  process  of  law 
in  failing  to  provide  for  notice.  Hanover 
Nat.  Bank  t\  Moyses,  (1902)  186  U.  S. 
181,  22  S.  Ct.  857,  46  U.  S.  (L.  ed.)   1113. 

The  puipoae  of  a  voluntary  proceeding 
in  bankruptcy  is  in  consideration  that  the 
bankrupt  promptly  surrender  all  of  his 
nonexempt  property  to  the  Bankrupt 
Court,  to  the  end  that  all  of  his  creditors, 
without  preference  or  priority,  may  take 
share  and  share  alike  in  percentage  of  the 
property  thus  surrendered;  then  the  bank- 
rupt is  given  an  acquittance  of  such  per- 
centages of  his  debts  not  thus  paid,  and 
may  commence  his  business  life  anew. 
Baylor  v.  Rawlings,  (C.  C.  A.  8th  Cir. 
1912)  200  Fed.  131.  See  also  as  to  the 
general  purpose  of  the  Bankruptcy  Act 
the  note  immediately  preceding  section  1. 
'  The  word  **  person  "  is  defined  in  section 
la  (19). 

The  word  **  debts,"  as  used  in  section  4, 
•  must  be  construed  in  accordance  with  the 
definition  given  in  section  1,  subd.  11,  as 
limited  to  a  "  debt,  demand,  or  claim, 
provable  in  bankruptcy."  In  re  Yates, 
(N.  D.  Cal.  1902)  114  Fed.  365,  8  Am. 
Bankr.  Rep.  69. 

A  debtor  having  hut  one  debtf  and  no 
assets  to  which  the  trustee  can  take  title, 
may  become  a  voluntary  bankrupt,  sec- 
tion 1,  subd.  29,  providing  that  words 
importing  the  plural  number  may  be  ap- 
plied to  and  mean  only  a  single  person  or 
thing.  In  re  Schwaninger,  (E.  D.  Wis. 
1900)  144  Fed.  .)55,  IC  Am.  Bankr.  Rep. 
427.  See  also  In  re  Yates,  (X.  D.  Cal. 
1902)   114  Fed.  365,  8  Am.  Bunkr.  Rep.  69. 


Partnerships  may  be  adjudicated  bank- 
rupts in  either  voluntary  or  involuntary 
proceedings.  See  the  several  subdivisions 
of  section  5. 

Assignment  for  benefit  of  creditors  as 
an  act  of  bankruptcy  by  a  partnership,  see 
note  to  section  3a  (4). 

Filing  of  petition  not  act  of  bankruptcy, 
—  The  filing  of  a  petition  in  bankruptcy 
by  one  partner  against  his  copartners  is 
not  an  act  of  bankruptcy  on  the  part  of 
the  firm.  In  re  Ceballos,  (D.  C.  N.  J. 
1908)  161  Fed.  445,  20  Am.  Bankr.  Rep. 
459. 

Corporations. —  Prior  to  the  amendment 
of  1910,  corporations  were  not  entitled  to 
take  advantage  of  section  4a  as  voluntary 
bankrupts;  but  under  that  amendment, 
any  corporation  may  become  a  voluntary 
bankrupt,  excepting  municipal,  railroad, 
insurance,  and  banking  corporations.  In 
re  Jefferson  Casket  Co.,  (N.  D.  N.  Y. 
1910)  182  Fed.  689;  In  re  Weedman  Stave 
Co.,  (E.  D.  Ark.  1912)   199  Fed.  948. 

Directors  of  a  corporation  have  the 
power  to  put  the  corporation  into  bank- 
ruptcy. In  re  Kenwood  Ice  Co.,  (D.  C. 
Minn.  1911)  189  Fed.  525,  wherein  the 
court  said:  "A  board  of  directors  ought 
to  have  the  power  to  put  the  company 
into  bankruptcy.  They  have  care  of  the 
general  business  of  the  corporation.  They 
are  the  persons  who  know  whether  the 
corporation  is  able  to  go  on  or  not.  It 
might  very  well  happen  that  under  the 
articles  and  by-laws  of  the  corporation  it 
would  be  impossible  to  hold  a  meeting 
of  the  stockholders  for  months.  Under 
these  circumstances  the  bankruptcy  of  the 
corporation  might  be  delayed  so  long  that 
in  many  cases  the  purposes  of  the  Bank- 
rupt Law  would  be  defeated  and  prefer- 
ences given.  I  am  satisfied  that  tlie  board 
of  directors  at  a  duly  called  meeting  has 
the  pov^er  to  put  the  corporation  into 
bankruptcy." 

President. —  Going  into  bankruptcy  is  a 
"  special  act "  requiring  "  special  "  action, 
and  is  not  a  "  general "  duty  of  the  presi- 
dent or  "  the  business  "  of  a  corporation. 
It  is  a  cessation  and  an  abandonment  of 
business,  and  a  surrender  of  its  property 
to  a  trustee  to  be  appointed  by  Its  cred- 
itors and  approved  by  the  court  for  the 
payment  of  such  creditors  according  to 
law.  This  is  a  power  which  resides  in 
the  directors.  The  president  of  a  cor- 
poration has  no  such  general  or  implied 
power.    In  re  Jefferson  Casket  Co.,  (N.D. 
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N.  Y.  1910)  182  Fed.  689,  where  Bay,  J., 
said :  *'  I  do  not  think  the  court  has 
jurisdiction  to  adjudge  a  corporation  a 
voluntary  bankrupt  until  it  has  a  verified 
petition  before  it  showing  that  the  board 
of  directors,  at  a  meeting  duly  held,  has 
determined  to  make  and  file  such  a  peti- 
tion and  has  authorized  or  designated  the 
officer  or  o£Bcers  making  it  to  execute 
same  on  behalf  of  the  corporation." 

The  amendment  of  June  25,  1910,  ie  not 
retroactive.  In  re  New  Amsterdam  Motor 
Co.,  (S.  D.  N.  Y.  1910)  180  Fed.  943,  24 
Am.  Bankr.  Rep.  767. 

A  fanner  may  become  a  voluntary  bank- 
rupt and  therefore  he  cannot  make  a  valid 
voluntary  assignment  under  a  state  in- 
solvent law.  Rockville  Nat.  Bank  v, 
Latham,  (1914)  88  Conn.  70,  89  Atl.  1117. 

Suspension  of  state  insolvency  laws  by 
the  enactment  of  the  Bankruptcy  Act,  see 
the  note  immediately  preceding  section  1. 

''An  officer  in  the  army  falls  within  this 


description  [*'  any  person  who  owes  debts, 
except"],  and  it  may  be  that  he  is  not 
bound  to  include  his  pay  in  his  schedule." 
Audubon  17.  Shufeldt,  (1901)  181  U.  S. 
676,  21  S.  Ct.  735,  46  U.  S.  (L.  ed.)  1009. 

Persons  under  disability. —  The  objec- 
tion to  persons  under  general  disability, 
such  as  infants,  insane  persons,  aliens, 
married  women,  and  Indians,  becoming 
voluntary  bankrupts,  is  equally  available 
as  to  their  becoming  involuntary  bank- 
rupts, and  is  considered  under  the  follow- 
ing subdivision  of  this  section. 

An  insufficient  petition  may  be  amended 
at  any  time  before  adjudication.  Dodge 
V.  Kenwood  Ice  Co.,  (C.  C.  A.  8th  Cir. 
1913)  204  Fed.  577.  And  see  In  re  Jeffer- 
son Casket  Co.,  (1910)  182  Fed.  689 
(end  of  opinion). 

As  to  amendment  of  petitions  in  invol- 
untary bankruptcy  see  the  note  to  section 
59b. 


b  [Involimtary  bankrupts.]  Any  natural  person,  except  a  wage-earner 
or  a  person  engaged  chiefly  in  farming  or  the  tillage  of  the  soil,  any  unin- 
corporated company,  and  any  moneyed,  business,  or  commercial  corpora- 
tion, except  a  municipal,  railroad,  insurance,  or  banking  corporation,  owing 
debts  to  the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an 
involuntary  bankrupt  upon  default  or  an  impartial  trial,  and  shall  be  sub- 
ject to  the  provisions  and  entitled  to  the  benefits  of  this  Act.  [  {Amended 
1910,  which  excepted  pending  cases)  36  Stat.  L.  839,] 

As  originally  enacted  this  part  of  section  4b  read  as  follows:  "  h  Any  natural 
person,  except  a  wage-earner  or  a  person  engaged  chiefly  in  farming  or  the  tillage  of 
the  soil,  any  imincorporated  company,  and  any  corporation  engaged  principally  in 
manufacturing,  trading,  printing,  publishing,  or  mercantile  pursuits,  owing  debts  to 
the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an  involuntary  bankrupt 
upon  default  or  an  impartial  trial,  and  shall  be  subject  to  the  provisions  and  entitled 
to  the  benefits  of  this  Act.  Private  bankers,  but  not  national  banks  or  banks  incor- 
porated under  State  or  Territorial  laws,  may  be  adjudged  involuntary  bankrupts.'* 
[SO  Stat.  L.  547.] 

In  1903  this  part  of  section  4b  was  amended  ''to  read  as  follows:''  "b  Any  natural 
person,  except  a  wage-earner,  or  a  person  engaged  chiefly  in  farming  or  the  tillage  of 
the  soil,  any  unincorporated  company,  and  any  corporation  engaged  principally  in 
manufacturing,  trading,  printing,  publiBhing,  mining,  or  mercantile  pursuits,  owing 
debts  to  the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an  involuntary 
bankrupt  upon  default  or  an  impartial  trial,  and  shall  be  subject  to  the  provisions 
and  entitled  to  the  benefits  of  this  Act.  Private  bankers,  but  not  national  banks  or 
banks  incorporated  under  State  or  Territorial  laws,  may  be  adjudged  involuntary 
bankrupts."     \32  Stat.  L.  797,] 

In  1910  it  was  amended  "to  read  as"  in  the  text. 


As   to   amenability   of   partnerships   to 
bankruptcy  proceedings,  see  section  5a. 

.    I.  Generally,  569. 
II.  Statutory  exceptions,  570. 

III.  Natural  persons,  573. 

IV.  Corporations  and  unincorporated  com- 

panies, 574. 

I.  Genekallt. 

Conatitntionality. — The  Bankruptcy  Act 

is  not  unconstitutional  because  it  provides 

that  others  than  traders  may  be  adjudged 

bankrupts.   Hanover  Nat.  Bank  v.  Moyscs, 


(1902)  186  U.  S.  181,  22  S.  Ct.  857,  46 
U.  S.  (L.  ed.)  1113,  8  Am.  Bankr.  Rep.  1. 
The  Act  is  not  unconstitutional  in 
respect  to  amenability  to  involuntary 
proceedings  between  different  classes  of 
corporations;  nor  is  the  classification 
adopted  by  Congress  unreasonable,  or  be- 
yond the  limits  of  its  discretion.  Leidigh 
Carriage  Co.  v.  Stengel,  (6th  Cir.  1899) 
95  Fed.  637,  37  C.  C.  A.  210,  2  Am.  Bankr. 
Rep.  385,  holding  that  under  Const.  U.  S., 
art.  1,  §  8,  providinfT  that  Congress  shall 
have  power  to  establish  "  uniform  laws  on 
the  subject  of  bankruptcies  throughout  the 
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United  States,"  the  uniformity  required  is 
geographical,  and  not  personal;  and  no 
limitation  is  imposed  upon  Congress  as  to 
the  classification  of  persons  who  are  to  be 
affected  by  such  laws,  provided  only  that 
the  laws  shall  have  uniform  operation 
throughout  the  United  States. 
Effect  of  prior  bankruptcy  proceedings. 

—  The  fact  that  one  has  been  discharged 
from  his  debts  within  six  years  cannot 
possibly  be  an  objection  to  the  institution 
of  involuntary  proceedings  by  creditors. 
In  re  Little,  (7th  Cir.  1905)  137  Fed,  521, 
70  C.  C.  A.  105,  13  Am.  Bankr.  Rep.  640. 
And  see  the  annotation  under  section  145 
(5),  as  to  the  effect  of  a  previous  dis- 
charge within  six  years. 

But  creditors  who  have  proved  their 
claims  in  bankruptcy  are  not  entitled, 
while  the  estate  is  still  in  process  of  ad- 
ministration, but  after  the  bankrupt  has 
been  refused  a  discharge,  to  maintain  pro- 
ceedings to  have  him  adjudged  a  bankrupt 
a  second  time  on  account  of  the  same 
debts,  on  the  ground  that  he  acquired 
property  after  the  first  adjudication, 
which  he  is  alleged  to  have  conveyed  in 
fraud  of  his  creditors.  In  re  Barton,  (W. 
D.  Ark.  1906)  144  Fed.  540,  *16  Am. 
Bankr.  Rep.  569. 

And  see  the  annotation  under  section 
70a  as  to  the  ownership  of  property  ac- 
quired after  adjudication;  and  as  to  the 
effect  of  a  former  discharge  as  res  adjudi- 
oat  a,  see  note  to  section  145. 

II.  Statutory  Exckpmons. 

Date  of  status  of  statutory  exceptions. 

—  Whether  an  alleged  bankrupt  is  within 
the  exceptions  specified  in  section  4b,  and 
therefore  not  amenable  to  involuntary 
bankruptcy,  is  to  be  determined  as  of  the 
date  of  the  commission  of  the  alleged  act 
of  bankruptcy.  If  the  debtor  belonged  to 
a  nonexempt  class  when  the  act  of  bank- 
ruptcy was  committed  he  may  be  adjudged 
bankrupt,  notwithstanding  the  fact  that 
he  came  to  belong  to  a  class  which  the 
statute  exempts  from  adjudication  before 
the  petition  in  bankruptcy  was  filed.  In 
re  New  York,  etc.,  Water  Co.,  (S.  D.  N.  Y. 
1900)  98  Fed.  711,  3  Am.  Bankr.  Rep.  508; 
In  re  Luckhardt,  (D.  C.  Kan.  1900)  101 
Fed.  807,  4  Am.  Bankr.  Rep.  307;  In  re 
.Alackey,  (D.  C.  Del.  1901)  110  Fed.  355, 
361,  6  Am.  Bankr.  Rep.  577;  In  re  Ton- 
tine Surety  Co.,  (D.  C.  N.  J.  1902)  116 
Fed.  401,  8  Am.  Bankr.  Rep.  421;  Tiffany 
V.  La  Plume  Condensed  Milk  Co.,  (M.  D. 
Pa.  1905)  141  Fed.  444,  15  Am.  Bankr. 
Rep.  413;  Flickinger  v.  Vandalia  First 
Nat.  Bank,  (6th  Cir.  1906)  145  Fed.  162, 
76  C.  C.  A.  132,  16  Am.  Bankr.  Rep.  678; 
In  re  Crenshaw,  (S.  D.  Ala.  1907)  158 
Fed.  638,  19  Am.  Bankr.  Rep.  502;  In  re 
Burgin,  (N.  D.  Ala.  1909)  173  Fed.  726, 
22  Am.  Bankr.  Rep.  574;  Bollinger  i\ 
Central  Nat.  Bank,  (9th  Cir.  1910)  177 
Fed.  609,  101  C.  C  A.  235,  24  Am.  Bankr. 


Rep.  44;  In  re  Naroina  Chocolate  Co., 
(D.  C.  R.  I.  1910)  178  Fed.  383,  24  Am. 
Bankr.  Rep.  154;  In  re  Jacobson,  (D.  C. 
Mass.  1909)  181  Fed.  870,  24  Am.  Bankr. 
Rep.  927;  In  re  Wakefield,  (N.  D.  Cal. 
1910)  182  Fed.  247;  In  re  Leland,  (W.  D. 
Mich.  1910)  185  Fed.  830;  In  re  Disney, 
(D.  C.  Md.  1915)  219  Fed.  294,  wherein 
the  court  said:  "  The  fact  that  a  particu- 
lar farmer  will  not  suffer  if  he  be  adjudi- 
cated, and  many  of  his  creditors  will  if 
he  be  not,  is  therefore  no  reason  for  con- 
struing the  exemption  narrowly.  Nor 
does  the  probability  or  reverse  of  such  an 
outcome  give  even  in  a  close  case  much 
help  in  determining  whether  a  debtor  was 
or  was  not  chiefly  engaged  in  farming. 
It  is  settled,  at  least  in  this  circuit,  that 
whether  a  debtor  was  or  was  not  chiefly 
engaged  in  farming  is  to  be  determined 
as  of  the  time  at  which  he  committed  the 
act  of  bankruptcy  charged  against  him. 
Counts  r.  Columbus  Buggy  Co.,  210  Fed. 
748,  127  C.  C.  A.  298;  Flickinger  v.  Van- 
dalU  First  Nat.  Bank,  145  Fed.  162,  76 
L/.  C  A.,  loZ. 

One  who  incurs  debts  in  a  nonexempt 
occupation,  changes  to  an  exempt  occupa- 
tion, and  thereafter  commits  an  act  that 
in  a  nonexempt  occupation  w^ould  be  an 
"act  of  bankruptcy,"  is  not  subject  to 
adjudication  of  involuntary  bankruptcy 
because  thereof,  and  of  such  debts  still 
existing,  or  at  all.  In  re  Folkstad,  (D.  C. 
Mont.  1912)  199  Fed.  363,  wherein  the 
court  said :  "  Petitioners  contend  that, 
since  it  appears  the  debts  involved  were 
incurred  while  respondent  was  engaged  in 
the  mercantile  business,  bis  subsequent 
change  of  occupation  and  his  occupation 
when  the  alleged  act  of  bankruptcy  was 
committed  are  immaterial,  and  he  is  still 
subject  to  be  adjudicated  a  bankrupt  — 
citing  In  re  Burgin,  (D.  C.)  173  Fed.  726; 
In  re  Crenshaw,  (D.  C.)  156  Fed.  638. 
In  re  Burgin  clearly  so  holds,  but  it  would 
seem  that  therein  it  is  not  justified  by 
the  cases  on  which  it  relies.  In  re  Cren- 
shaw merely  determines  that  one  who 
incurs  debts  in  an  occupation  subject  to 
adjudication  of  bankruptcy  cannot  escape 
by  changing  to  an  exempt  occupation.  It 
does  not  hold,  however,  that,  if  the  alleged 
act  of  bankruptcy  is  committed  only  after 
such  change,  involuntary  proceedings  will 
lie;  and  the  cases  therein  relied  on  merely 
decide  that  a  change  to  an  exempt  occupa- 
tion after  an  act  of  bankruptcy  is  com- 
mitted affords  no  defense  to  involuntary 
proceedings.  The  law  of  bankruptcy  is 
what  Congress  has  made  it,  and  not  wliat 
expediency  and  convenience  miglit  desire 
it.  The  statute  is  clear  and  unambiguous. 
It  declares  that  certain  persons,  having 
committed  *  an  act  of  bankruptcy,'  may 
on  petition  filed  within  four  months  there- 
after be  adjudged  involuntary  bankrupts. 
It  expressly  excepts  persons  engaged 
chiefly  in  farming  or  tillage.     The  effect 
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ia  that  these  excepted  persons  cannot  com- 
mit an  '  act  of  bankruptcy.'  An  act  is 
an  *  act  of  bankruptcy  *  for  the  reason 
that  he  who  commits  it  can  because 
thereof  be  adjudicated  an  involuntary 
bankrupt.  It  is  an  *  act  of  bankruptcy* 
when  the  act  is  committed,  or  not  at  all. 
If  the  act  is  committed  by  one  who  then 
is  not  of  the  class  that  the  law  says  may 
l)e  adjudicated  an  involuntary  bankrupt, 
it  is  not  an  '  act  of  bankruptcy/  and  fur- 
nishes no  foundation  for  involuntary 
proceedings.  No  former  occupation  can 
make  the  act  of  an  exempt  person  an  '  act 
of  bankruptcy.'  No  subsequent  change  of 
occupation  can  deprive  the  act  of  a  non- 
exempt  person  of  its  quality  as  an  '  act  of 
bankruptcy.'  Tlie  act  takes  color  only 
from  the  bona  fide  occupation  of  the  actor 
at  the  time  it  is  committed,  and  not  from 
his  occupation  prior  or  subsequent  thereto. 
Otherwise,  a  farmer  of  ten  years'  standing 
might  be  adjudicated  an  involuntary 
banloriipt  because  of  debts  incurred  prior 
thereto  in  the  vocation  of  merchant." 

"No  construction  of  the  Bankruptcy 
Act  is  admissible  which  would'  permit  an 
insolvent  person  who  had  committed  an  act 
of  bankruptcy  within  four  months  next 
preceding  the  filing  of  the  petition  to 
evade  the  provisions  of  the  statute  by 
engaging  in  farming  after  the  commission 
of  the  act  and  before  the  filing  of  the 
petition."  /n  re  Mackey,  (1901)  110  Fed. 
355. 

If  a  petition  is  duly  filed  by  creditors 
within  the  required  time,  a  merchant  who 
is  chargeable  with  an  act  of  bankruptcy 
cannot,  by  leaving  his  business  and  en- 
gaging chiefly  in  farming,  avoid  the  pro- 
visions of  the  Bankruptcy  Act.  In  re 
Luckhardt,   (1901)    101  Fed.  807. 

Debtor's  business  —  sufficiency  of  peti- 
tion.—  If  the  petition  in  involuntary 
bankruptcy  does  not  show  what  the 
debtor's  business  is  or  set  out  that  he 
does  not  come  within  the  exceptions,  it  is 
demurrable.  In  re  Taylor,  (C.  C.  A. 
1900)    102  Fed.  728. 

Wage-earners  being  expressly  excepted 
from  the  operation  of  section  4  b,  cannot 
be  adjudged  bankrupt  in  involuntary  pro- 
ceedings. In  re  Pilger,  (E.  D.  Wis.  1902) 
118  Fed.  206,  9  Am.  Bankr.  Rep.  244;  In 
re  Yoder,  (E.  D.  Pa.  1904)  127  Fed.  894, 
11  Am.  Bankr.  Kep.  445. 

When  status  of  wage-earner  must  have 
existed,  see  paragraphs  on  "  date  of  status 
of  statutory  exceptions,"  sttpraj  this  note. 

"  Wage-earner  "  is  defined  in  section  la 
(27)  as  "an  individual  who  works  for 
wages,  salary  or  hire,  at  a  rate  of  compen- 
sation not  exceeding  one  thousand  five 
hundred  dollars  per  year." 

The  test  in  determining  whether  a  per- 
son is  a  wage-earner  or  not  is:  Does  the 
person  claiming  to  be  a  wage-earner  de- 
pend upon  the  return  from  his  personal 
service  for  his  maintenance  and  support? 
Matter  of  Remaley,  (E.  D.  Pa.  1009)  23 
Am.  Bankr.  Rep.  29. 


In  Carpenter  v,  Cudd,  (4th  Cir.  1909) 
174  Fed.  603,  20  Ann.  Cas.  977,  98  C.  C. 
A.  449,  23  Am.  Bankr.  Rep.  463,  it  ap- 
peared tliat  an  alleged  involuntary  bank- 
rupt nominally  drew  $900  a  year  as  sal- 
ary, but  owned  two- thirds  of  the  stock  of 
the  corporation,  and  drew  more  than 
$2,000  a  year  preceding  the  institution  of 
bankruptcy  proceedings  against  him,  and 
was  also  in  the  business  of  buying  and 
selling  real  estate,  his  holdings  outside  the 
corporation  being  worth  nearly  $90,000, 
and  it  was  held  that  he  was  not  a  wage- 
earner. 

A  music  teacher  giving  lessons  at  so 
much  an  hour  is  not  a  wage-earner. 
Wilkes-Barre  First  Nat.  Bank  t?.  Barnum, 
(M.  D.  Pa.  1908)  160  Fed.  245,  20  Am. 
Bankr.  Rep.  439. 

Salary  and  traveling  expenses, —  In  In 
re  Hurley,  (D.  C.  Minn.  1913)  204  Fed. 
126,  where  Hurley  was  adjudged  a  bank- 
rupt in  an  involuntary  proceeding,  it  ap- 
peared that  his  salary  was  $100  a  month 
and  his  traveling  expenses.  His  employer 
did  not  make  him  an  allowance  of  a  cer- 
tain sum,  but  reimbursed  him  for  Huch 
traveling  expenses  as  he  incurred,  which 
included  his  hotel  bills  or  what  he  paid 
out  for  food  and  lodging.  The  court  said: 
"  Hurley  was  employed  by  a  company  lo- 
cated at  St.  Louis,  Mo.  If  that  employer 
had  agreed  to  pay  him  $100  a  month,  and 
to  board  and  lodge  him  at  St.  Louis,  and 
if  it  were  proven  that  this  board  and 
lodging  was  worth  to  Hurley  $40  a  month, 
it  must  be  clear  that  the  compensation 
which  he  received  by  reason  of  his  em- 
ployment would  be  $140  a  month.  In  the 
present  instance  he  received  this  ooard 
and  lodging  while  he  was  traveling.  In  a 
case  where  an  employee  maintained  a 
household  establishment  at  his  place  of 
residence,  from  which  place  of  residence 
he  traveled  for«his  employer,  it  might  be 
difficult  to  determine  just  what  the  board 
and  lodging  furnished  him  while  he  was 
so  traveling  would  be  worth  to  him,  for 
the  expenses  of  his  household  establish- 
ment would  still  go  on  during  his  ab- 
sence. This  difficulty  is  not  presented 
here,  for,  in  the  first  instance.  Hurley 
maintained  no  household  establishment  in 
St.  Paul;  and,  in  the  second  place,  both 
he  and  his  wife  testified  from  their  expe- 
rience that  the  agreement  on  the  part  of 
his  employer  to  pay  his  traveling  ex]>enses 
was  worth  $40  a  month  to  him.  It  thus 
appears  that  he  was  in  fact  at  the  time 
the  petition  was  filed  against  him  receiv- 
ing compensation  at  the  rate  of  $140  a 
month,  or  more  than  $1,500  a  year,  and 
was  therefore  not  a  wage-earner. 

Persons  engaged  chiefly  in  farming  or 
the  tillage  of  the  soil — In  general. — These 
are  not  amenable  to  involuntary  bank- 
ruptcy proceedings.  In  re  Thompson,  (N. 
D.  Ia".  1900)  102  Fed.  287,  4  Am.  Bankr. 
Rep.    340;    In    re    Mackey,     (D.    C.    Del. 
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1901)  110  Fed.  355,  6  Am.  Bankr.  Rep. 
577;  In  re  Drake,  (D.  C.  S.  C.  1902)  114 
Fed.  229,  8  Am.  Bankr.  Rep.  137;  Wul- 
bem  i;.  Drake,  (4th  Cir.  1903)  120  Fed. 
493,  66  C.  C.  A.  643,  9  Am.  Bankr.  Rep. 
695;  Couta  v.  Townsend,  (W.  D.  Ky.  1903) 
126  Fed.  249,  11  Am.  Bankr.  Rep.  126; 
In  re  Hoy,  (N.  D.  la.  1905)  137  Fed.  175, 
14  Am.  Bankr.  Rep.  648;  Rise  v,  Bordner, 
(M.  D.  Pa.  1905)  140  Fed.  566,  15  Am. 
Bankr.  Rep.  297;  Gregg  v.  Mitchell,  (6th 
Cir.  1909)  166  Fed.  725,  16  Ann.  Cas.  510, 
92  C.  C.  A.  415,  20  L.  R.  A.  (N.  S.)  148, 
21  Am.  Bankr.  Rep.  659;  Olive  t?.  Armour, 
(5th  Cir.  1909)  167  Fed.  517,  93  C.  C.  A. 
163,  21  L.  R.  A.  (N".  S.)  109,  21  Am. 
Bankr.  Rep.  901 ;  Robertson  c.  Dwyer,  ( C. 
C.  A.  7th  Cir.  1911)  184  Fed.  880;  E.  E. 
Sutherland  Medicine  Ck).  v.  Rich,  (S.  D. 
Ga.  1909)  22  Am.  Bankr.  Rep.  85;  Counts 
V.  Columbus  Buggy  Co.,  (C.  C.  A.  4th  uir. 
1913)  210  Fed.  748;  In  re  Sherwoods, 
(C.  C.  A.  2d  Cir.  1913)  210  Fed.  754. 

A  8tate  law  under  which  persons  en- 
gaged chiefly  in  the  tillage  of  the  soil 
may  be  proceeded  against  by  their  credit- 
ors was  not  superseded  by  the  Bankrupt 
Act  of  1898.  Lace  v.  Smith,  (1912)  34 
R.  I:  1,  82  Atl.  268. 

A  private  hanker,  it  has  been  held,  is 
not .  subject  to  involuntary  bankruptcy 
where  his  principal  occupation  is  farming. 
Couts  V.  Townsend,  (W.  D.  Ky.  1903)  126 
Fed.  249,  11  Am.  Bankr.  Rep*.  126. 

But  corporations  are  not  within  the  ex- 
ception of  persons  "  engaged  chiefly  ia 
farming  or  the  tillage  of  the  soil."  In  re 
Lake  Jackson  Sugar  Co.,  (S.  D.  Tex. 
1904)  129  Fed.  640,  11  Am.  Bankr.  Rep. 
458. 

A  partnership  engaged  chiefly  in  farm- 
ing may  •  not  be  adjudged  a  bankrupt. 
Still  V.  American  Nat.  Bank,  (C.  C.  A. 
4th  Cir.  1913)  209  Fed.  749. 

A  j^artnership  formed  for  the  purpose 
of  tilling  the  soil  and  engaging  in  agricul- 
tural pursuits,  upon  whicn  occupation  the 
copartners  depend  for  a  livelihood,  is  farm- 
ing. E.  E.  Sutherland  Medicine  Co.  i;. 
Rich,  (S.  D.  Ga.  1909)  22  Am.  Bankr. 
Rep.  85. 

"A  person  engaged  chiefly  in  farming 
is  one  whose  chief  occupation  or  business 
is  farming.  The  chief  occupation  or  busi- 
ness of  one,  so  far  as  worldly  pursuits  are 
concerned,  is  that  which  is  of  principal 
concern  to  him,  of  some  permanency  in  its 
nature,  and  on  which  he  chiefly  relies  for 
his  lirelihood  or  as  the  means  of  acquir* 
ing  wealth,  great  or  small."  In  re  Mackey, 
(1901)  110  Fed.  356. 

"It  is  evident  that  it  is  impracticable, 
if  not  Impossible,  to  define  with  precision 
the  facts  which  will  in  all  cases  determine 
whether  one  is  engaged  chiefly  in  farming, 
and  that  each  case  must  be  decided  on  its 
own  circumstances;"  the  fact  that  the 
greater  part  of  one's  time,  or  physical 
energy,  or  capital  is  absorbed  in  farming 


not  being  alone  conclusive  evidence  on  the 
question,  /n  re  Mackey,  (1901)  110  Fed. 
355. 

In  American  Agricultural  Chemical  Co. 
V,  Brinkley,  (C.  C.  A.  4th  Cir.  1912)   194 
Fed.   411,   the  following  facts  appeared: 
The  debtor  was  carrying  on  three  country 
stores.      By    himself,    or    in    partnership 
with  others,  he  tilled  Ave  farms.    He  was 
a  member  of  four  distinct   partnerships. 
Each  of  these  cultivated  a  separate  farm. 
In  the  conduct  of  one  farm  he  had  no  asso- 
ciate.     The    Circuit    Court    of    Appeals 
affirmed  a  decree  denying  an  adjudication, 
saying:     "  There  is  no  question  that  this 
mercantile  business  far   exceeded   in  im- 
portance the  agricultural  operations  con 
ducted  by  him  individually.    This  proceed 
ing  is  against  him  as  an  individual.    No 
one  of  the  firms  of  which  he  was  a  mem- 
ber is  a  party  to  it.     The  creditors  say 
that  the  so-called  entity  theory  requires 
that,  in  determining  whether  the  debtor 
was  engaged  chiefly  in  farming,  we  must 
exclude   from   consideration   anything   he 
did  in  connection  with  any  of  the  partner- 
ships.    We  cannot  assent  to  this  conten- 
tion.   Whether  a  debtor  is  or  is  not  chiefly 
engaged  in  farming  or  tilling  the  soil  is  a 
question  of  fact,  to  be  determined  in  each 
case  in  which  it  is  sought  to  have  him 
individually  adjudicated.    In  passing  upon 
that  question,  all  the  debtor's  activities 
and   pursuits    must   be   considered   as   a 
whole.    No  part  of  them  may  be  ignored 
merely  because  they  concern   themselves 
with  the  affairs  of  copartnerships  of  which 
he  was  a  member.    I>oubtless  a  firm  may 
be  adjudicated  an   involuntary  bankrupt 
when  it  is  engaged  in  a  nonexempt  busi- 
ness, in  spite  of  the  fact  that  the  princi- 
pal  occupation  of   some   of   its  partners 
protects  them  from  individual   adjudica- 
tion.   Such  is  not  the  case  before  us.    The 
creditors,  however,  insist  that  the  evidence 
shows  that  the  mercantile  business  of  the 
debtor  exceeded  in  importance  all  the  agri- 
cultural operations  in  which  he  was  en- 
gaged, whether  severally  or  in  copartner- 
ship with  others.    The  case  in  this  aspect 
is  undoubtedly  close.     The  learned  judge 
below  had  the  witnesses  before  him.     He 
saw  and  heard  them  testify.     He  was  of 
opinion   that  the  debtor  was  chiefly  en- 
gaged in  farming.     We  do   not  see  any 
sufficient  reason  for  coming  to  a  different 
conclusion." 

What  is  farming  or  tillage  of  soil. — 
Because  a  man  who  produces  food  prod- 
ucts by  cultivating  the  soil  markets  these 
products  by  carting  the  same  from  door 
to  door,  or  by  selling  to  merchants  at 
wholesale,  or  at  retail  upon  his  own  prem- 
ises, he  cannot  be  said  to  be  a  huckster 
and  not  a  tiller  of  the  soil.  Neither  will 
the  fact  that  a  tiller  of  the  soil  engages 
80  extensively  in  cultivating  plants  for 
"  setting "  as  to  require  the  aid  of  a 
greenhouse   for   said   purpose  change  the 
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nature  of  his  Tocation,  for  it  is  then  a 
necessary  part  of  the  business.  In  re 
Terry,    (M.   D.  Pa.   1913)    208   Fed.   162. 

In  In  re  Drake,  (D.  C.  S.  C.  1902)  114 
Fed.  229,  8  Am.  Bankr.  Rep.  137,  the 
court  said:  "  Within  the  purview  of  this 
statute  it  [fanning]  is  understood  to 
mean  the  business  of  cultivating  land  or 
employing  it  for  the  purpose  of  liusbandry; 
and  a  farm  is  a  tract  devoted  to  cultiva^ 
tion  under  a  single  control,  whether  it  be 
large  or  small,  isolated,  or  made  up  of 
many  parcels.'' 

Conducting  a  ''stock  farm/'  as  well  as 
conducting  a  "grain  farm,"  is  farming. 
In  re  Dwyer,  (C.  C.  A.  7th  Cir.  1911)  184 
Fed.  880.  See  also  In  re  Thompson,  (N. 
D.  la.  1900)  102  Fed.  287,  4  Am.  Bankr. 
Rep.  340. 

In  In  re  Drake,  (D.  G.  S.  C.  1902)  114 
Fed.  229,  8  Am.  Bankr.  Rep.  137,  it  ap- 
peared that  the  alleged  bankrupt,  who 
owned  1,100  acres  of  land,  cultivated  one- 
third  of  the  land  with  hired  labor,  and 
rented  another  third  on  shares,  and  the 
remaining  third  at  a  stipulated  rental, 
but  that  he  maintained  supervision  of  all 
of  the  land;  he  also  kept  a  store  where 
be  sold  goods  to  his  laborers  and  tenants, 
and  some  goods  to  outsiders,  but  his  chief 
income  was  from  his  lands;  and  it  was 
held  that  he  was  within  the  exception. 

In  Rise  v.  Bordner,  (M.  D.  Pa.  1905) 
140  Fed.  566,  15  Am.  Bankr.  Rep.  297,  the 
defendant  kept  a  small  store,  and  owned  a 
farm  of  240  acres  which  he  cultivated 
with  the  aid  of  his  son  and  one  laborer. 
His  income  from  his  business  outside  of 
farming  amounted  to  sixty  or  seventy  dol- 
lars a  year,  and  the  farm  furnished  most 
of  his  livelihood.  Hie  court  held  that  the 
defendant  was  within  the  exception,  as 
being  chiefly  engaged  in  farming,  etc. 

A  farmer  does  not  cease  to  be  "  engaged 
chiefly  in  farming,"  because  he  establishes 
a  dairy,  as  one  of  the  branches  of  his  in- 
dustry, to  utilize  the  products  of  his  farm 
and  convert  them  to  profitable  uses,  nor 
because  he  may  sell  the  products  of  his 
dairy  at  retail.  Gregg  v,  Mitchell,  (6th 
Cir.  1909)  166  Fed.  725,  16  Ann.  Cas. 
510,  92  C.  C.  A.  415,  20  L.  R.  A.  (N.  S.) 
148,  21  Am.  Bankr.  Rep.  659. 

What  ia  not  farming  or  tillage  of  soil, — 
In  In  re  Mackey,  (D.  C.  Del.  1901)  110 
Fed.  355,  6  Am.  Bankr.  Rep.  577,  the 
court  held  that  a  person  keeping  a  stall 
at  a  public  market,  where  during  a  year 
he  sold  products  raised  by  him  of  the 
value  of  $850,  and  other  products  worth 
over  $5,000,  was  not  a  person  engaged 
chiefly  in  farming. 

A  person  who  buys  and  sells  cattle, 
using  his  farm  merely  as  a  feeding  place 
for  the  cattle,  and  purchasing  most  of 
the  feed  for  them,  is  not  engaged  chiefly 
in  farming  if  his  income  is  mostly  derived 
from  such  buying  and  selling  of  cattle. 
Dearborn  Bank  v.  Matney,    (W.  D.  Mo. 


1904)  132  Fed.  75,  12  Am.  Bankr.  Rep. 
482;  In  re  Brown,  (S.  D.  Ia.  1904)  132 
Fed.  706,  13  Am.  Bankr.  Rep.  140. 

Where  a  husband  deeds  a  farm,  upon 
which  he  resides  with  his  family  to  his 
wife  to  defraud  his  creditors,  but  con- 
tinues to  operate  the  farm  as  before,  the 
wife  merely  attending  to  the  ordinary 
duties  of  a  farmer's  wife,  the  wife  does 
not  thereby  become  a  person  engaged 
chiefly  in  farming,  and  is  not  exempt 
from  involuntary  proceedings  in  bank- 
ruptcy. In  re  Johnson,  (N.  D.  N.  Y. 
1907)  149  Fed.  864,  18  Am.  Bankr.  Rep. 
74. 

The  owner  of  a  farm  upon  which  he  re- 
sides, but  who  has  leased  the  same  for  a 
year  for  a  money  rental,  is  not  engaged 
in  farming,  and  may  be  adjudged  an  in- 
voluntary bankrupt.  In  re  Matson,  (M. 
D.  Pa.  1903)  123  Fed.  743,  10  Am.  Bankr. 
Rep.  473. 

The  wordsy  "  or  the  tillage  of  the  eoil,** 
do  not  limit  the  preceding  words,  "  in 
farming,"  but  refer  to  market  gardeners, 
nurserymen,  and  such  like,  who  till  the 
soil  and  yet  are  not,  strictly  speaking, 
farmers.  In  re  Thompson,  (1901)  10*2 
Fed.  287. 

III.  Natural  Persons. 

Private  bankers  are  amenable  to  in  vol 
untary  bankruptcy.  Burkhart  v.  German- 
American  Bank,  (S.  D.  Ohio  1904)  137 
Fed.  958,  14  Am.  Bankr.  Rep.  222.  See 
also  Davis  v.  Stevens,  (D.  C  S.  D.  1900) 
104  Fed.  235,  4  Am.  Bankr.  Rep.  763. 

But  a  private  banker  who  was  chiefl> 
engaged  in  farming  was  held  to  be  exempt 
from  involuntary  bankruptcy  proceedingb 
because  of  such  chief  occupation.  Couts  r. 
Townsend,  (W.  D.  Ky.  1903)  126  Fed. 
249,  11  Am.  Bankr.  Rep.  126. 

Married  women. —  The  statute  author- 
izes the  adjudication  of  a  married  woman 
as  an  involuntary  bankrupt,  where  she  is 
engaged  in  business  on  her  own  account, 
and  owes  business  obligations  of  the 
amount  required  by  the  statute,  for  whicli 
her  separate  property  is  liable.  MacDon- 
ald  V.  Tefft-Weller  Co.,  (5th  Cir.  1904) 
128  Fed.  381,  63  C.  C.  A.  123,  65  L.  R.  A. 
106,  11  Am.  Bankr.  Rep.  800;  In  re  John- 
son, (N.  D.  N.  Y.  1907)  149  Fed.  864,  18 
Am.  Bankr.  Rep.  74;  Matter  of  Remaley, 
(E.  D.  Pa.  1909)   23  Am.  Bankr.  Rep.  29. 

An  alien,  domiciled  within  the  United 
States,  may  be  adjudged  bankrupt.  In  re 
Clisdell,  (N.  D.  N.  Y.  1899)  2  Am.  Bankr. 
Rep.  424. 

Indians.— ^  In  the  followins  cases  it  ap- 
pears that  Indians  were  adjudged  bank- 
rupts: In  re  Russie,  (D.  C.  Ore.  1899) 
96  Fed.  609,  3  Am.  Bankr.  Rep.  Q;  In  re 
Rennie,  (S.  D.  Ind.  Ter.)  2  Am.  Bankr. 
Rep.  182. 

Infants. —  It  has  been  held  that  the 
creditors  of  an  infant,  whose  debts  he  is 
entitled  to  repudiate  at  majority,  cannot 
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have  him  adjudged  an  involuntary  bank- 
rupt, Bince  they  are  not  creditors  in  the 
sense  of  the  Bankruptcy  Act.  In  re  Eide- 
miller,  (N.  D.  111.  1900)  105  Fed.  595, 
53  L.  R.  A.  118,  5  Am.  Bankr.  Rep.  570. 
See  also  In  re  Pensansky,  (D.  C.  Mass. 
1902)   8  Am.  Bankr.  Rep.  99. 

And  in  In  re  Duguid,  (E.  D.  N.  C. 
1900)  100  Fed.  274,  3  Am.  Bankr.  Rep. 
794,  it  was  said  that  an  infant  cannot  be 
adjudged  bankrupt  in  either  voluntary  of 
involuntary  proceedings. 

An  infant  partner^  though  he  may  not 
be  adjudicated  himself,  does  not  prevent 
an  adjudication  of  the  firm  of  which  he 
is  a  member  as  a  bankrupt.  In  re  Dunni- 
gan,  (D.  C.  Mass.  1899)  95  Fed.  428,  2 
Am.  Bankr.  Rep.  628;  In  re  Duguid,  (E. 
D.  N.  C.  1900)  100  Fed.  274,  3  Am.  Bankr. 
Rep.  794. 

But  the  infant  partner  cannot  join  in 
a  voluntary  petition  by  the  firm,  nor  be 
included  in  an  adjudication  made  thereon. 
In  re  Duguid,  (E.  D.  N.  C.  1900)  100  Fed. 
274,  3  Am.  Bankr.  Rep.  794. 

The  test  as  to  whether  an  infant  may 
he  adjudicated  an  involuntary  bankrupt 
seems  to  be  whether  the  debts  from  which 
he  seeks  to  be  discharged  are  baaed  upon 
contracts  or  obligations  which  he  can  dis- 
affirm upon  coming  of  age,  or  upon  such 
as  render  him  absolutely  liable.  In  re 
Penzansky,  (D.  C.  Mass.  1902)  8  Am. 
Bankr.  Rep.  99. 

Thus  it  has  been  held  that  if  a  minor 
engages  in  business  as  a  merchant,  and 
parties  consequently  assume  that  he  is  of 
full  age,  and  deal  with  him  in  that  belief, 
no  inquiry  or  representation  being  made 
as  to  his  minoritv,  and  bv  construction  of 
the  state  statute  he  thereby  becomes  abso- 
lutely liable  for  the  debts  contracted  in 
such  business,  he  may  be  adjudged  bank- 
rupt on  his  own  petition,  though  still  an 
infant.  In  re  Brice,  (S.  D.  la.  1899)  93 
Fed.  942,  2  Am.  Bankr.  Rep.  197. 

Insane  persons  cannot  be  adjudged  bank- 
rupt. See  In  re  Funk,  (N.  D.  la.  1900) 
101  Fed.  244,  4  Am.  Bankr.  Rep.  96;  In 
re  Burka,  (W.  D.  Tenn.  1901)  107  Fed. 
674,  5  Am.  Bankr.  Rep.  843;  In  re  Eisen- 
berg,  (S.  D.  X.  Y.  1902)  117  Fed.  786,  8 
Am.  Bankr.  Rep.  551;  In  re  Ward,  (D.  C. 
X.  J.  1908)  161  Fed.  7o5,  20  Am.  Bankr. 
Rep.  482;  In  re  Kehler,  (2d  Cir.  1908) 
162  Fed.  674,  89  C  C.  A.  466,  20  Am, 
Bankr.  Rep.  669,  reversing  (2d  Cir,  1908) 
159  Fed.  55,  86  ('.  C.  A.  245,  19  Am. 
Bankr.  Rep.  513;  In  re  Ward,  (D.  C.  X.  J. 
1908)  20  Am.  Bankr.  Rep.  482;  In  re 
Ward,    (D.  C.  X.  J.  1911)    11)4  Fed.   174. 

As  to  adjudging  lunatics  to  be  bank- 
rupts under  the  Act  of  1867,  see  In  re 
Weitzel,  (1876)  7  Biss.  289,  20  Fed.  Caa. 
Xo.  17,366;  In  re  Pratt.  (1872)  2  Lowell 
96,  19  Fed.  Cas.  Xo.  11,371:  In  re  Mar- 
vin, (1871)  1  Dill.  178,  16  Fed.  Cas.  Xo. 
9.178. 

But  the  insanity  of  a  partner  does  not 
prevent  the  adjudication  of  the  copartner- 


ship of  which  he  was  a  member.  In  re 
Stein,  (7th  Cir.  1904)  127  Fed.  647,  62 
C.  C.  A.  272,  11  Am.  Bankr.  Rep.  536. 

Subsequent  insanity. —  Insanity  occur- 
ring after  an  adjudication  of  bankruptcy 
does  not  abate  the  proceeding.  See  the 
annotation  under  section  8a. 

IV.  Corporations    and    Unincorporated 

Companies. 

Corporations  —  In  general. —  All  mon- 
eyed, business,  or  commercial  corporations, 
excepting  municipal,  railroad,  insurance, 
or  banking  corporations,  are,  since  the  en- 
actment of  the  amencj^ent  of  June  25, 
1910,  amenable  to  involuntary  bankruptcy 
proceedings.  The  amendment  is  not  retro- 
active. In  re  Xew  Amsterdam  Motor  Co., 
(S.  D.  X.  Y.  1910)  180  Fed.  943,  24  Am. 
Bankr.  Rep.  757;  In  re  U.  S.  Restaurant, 
etc.,  Co.,  (C.  C.  A.  2d  Cir.  1911)  187  Fed. 
118. 

What  is  a  **  moneyed  **  corporation. — 
"  We  cannot  do  otherwise  than  follow  the 
definition  of  the  terms  '  moneyed,'  '  busi- 
nesB '  and  *  commercial '  which  were 
adopted  and  approved  by  the  federal  courts 
when  called  upon  to  interpret  the  earlier 
statute."  In  re  R.  L.  Radke  Co.,  (X.  D. 
Cal.  1911)    193  Fed.  735. 

Section  37  of  the  Act  of  1867  provided 
that  it  should  apply  to  all  moneyed,  busi- 
ness, or  commercial  corporations,  and  in 
discussing  this  provision  it  was  said  that 
such  language  was  intended  to  include  all 
corporations  of  a  private  nature  organized 
for  pecuniary  profit.  See  Winter  v.  Iowa, 
etc.,  R.  Co.,  (1873)  2  Dill.  487,  30  Fed. 
Cas.  Xo.  17,890.  See  also  Rankin  r. 
Florida,  etc.,  R.  Co.,  (1868)  1  Xat.  Bankr. 
Reg.  647,  20  Fed.  Cas.  Xo.  11,567;  In  re 
Lady  Bryan  Min.  Co.,  (1870)  4  Xat. 
Bankr.  Reg.  394,  1  Sawy.  349,  14  Fed. 
Cas.  Xo.  7,978;  In  re  Jefferson  Ins.  Co., 

(1877)  11  Xat.  Bankr.  Reg.  287,  2  liughes 
255,  13  Fed.  Cas.  Xo.  7,253;  Davis  v.  Ala- 
bama, etc.,  R.  Co.,  (1873)  13  Xat.  Bankr. 
Reg.  258,  1  Woods  661,  7  Fed.  Cas.  Xo. 
3,648;  In  re  Detroit  Car  Works,  (l8/6) 
14  Xat.  Bankr.  Reg.  243,  7  Fed.  Cas.  Xo. 
3,833;  Freeman's  Xat.  Bank  v.  Smith, 
(1875)  13  Blatchf.  220,  9  Fed.  Cas.  Xo. 
5,089;  In  re  Collateral  Loan,  etc..  Bank, 

(1878)  5  Sawy.  331,  6  Fed.  Cas.  Xo. 
2,997;  Jones  v.  Watkins,  (1827)  1  Stew. 
(Ala.)  81. 

In  discussing  what  constituted  a  mon- 
eyed corporation  under  the  Kansas  Crimes 
Act,  it  was  held  that  a  company  incorpo- 
rated for  the  purpose  of  pecuniary  profit,  * 
although  having  no  power  to  engage  in 
banking,  or  in  loaning  money,  or  in  writ- 
ing insurance,  is  a  moneyed  corporation. 
State  r.  Chance,  (1910)  82  Kan.  392,  20 
Ann.  Cas.  134  (see  also  note  at  p.  136), 
108  Pac.  791. 

In  State  r.  Fidelity,  etc.,  Co.,  (1904) 
35  Tex.  Civ.  App.  214,  80  S.  W.  644,  a 
statute    providing    for    the    taxation    of 
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"  moneyed  corporations/'  was  held  to  mean 
all  classes  of  corporations  organized  and 
created  for  business  purposes,  as  distin- 
guished from  public,  or  charitable,  or  other 
corporations  which  were  exempted  by  law 
from  taxation. 

Corporate  name  not  conclusive  as  to 
business, —  There  is  no  judicial  presump- 
tion that  the  corporate  name  denotes  the 
business  in  which  the  corporation  is  en- 
gaged. U.  S.  t?.  Freed,  (S.  D.  N.  Y.  1910) 
179  Fed.  236. 

Corporations  engaged  in  farming, —  A 
corporation  is  not  exempt  from  the  opera- 
tion of  the  Bankruptcy  Law,  under  the 
provision  relating  to  the  exemption  of 
persons  engaged  chiefly  in  farming  or  the 
tillage  of  the  soil,  although  its  chief  busi- 
ness may  be  farming.  In  re  Lake  Jack- 
son Sugar  Co.,  (S.  D.  Tex.  1904)  129 
Fed.  640,  11   Am.  Bankr.  Rep.  458. 

Banking  corporations. —  Prior  to  the 
amendment  of  1910  the  provision  of  sec- 
tion 46,  relative  to  bankers,  read :  "  Pri- 
vate bankers,  but  not  national  banks  or 
banks  incorporated  under  state  or  terri- 
torial laws,  may  be  adjudged  involuntary 
bankrupts."  Under  that  provision  it  was 
held  that  banks  organized  under  the  laws 
of  the  state  were  not  subject  to  involun- 
tary bankruptcy.  In  re  Surety  Guarantee, 
etc.,  Co.,   (7th  Cir.  1902)    12 1"  Fed.  73,  66 

C.  C.  A.  654,  9  Am.  Bankr.  Rep.  129; 
In  re  Oregon  Trust,  etc..  Bank,  (D.  C. 
Ore.  1907)  156  Fed.  319,  19  Am.  Bankr. 
Rep.  4S4. 

Private  hankers,  however,  were  held  to 
be  'subject  to  involuntary  proceedings. 
Burkhart  v.  German-American  Bank,    (S. 

D.  Ohio  1904)  137  Fed.  958,  14  Am. 
Bankr.  Rep.  222.  See  also  Davis  v. 
Stevens,  (D.  C.  S.  D.  1900)  104  Fed.  235, 
4  Am.  Bankr.  Rep.  763. 

But  in  Couts  v,  Townsend,  (W.  D.  Ky. 
1903)  126  Fed.  249,  11  Am.  Bankr.  Rep. 
126,  it  was  held  that  a  private  banker  was 
exempted  from  involuntary  bankruptcy 
because  his  chief  occupation  was  that  of 
farming. 

Municipal,  railroad,  insurance,  and  bank« 
ing  corporations  are  expressly  excepted 
from  the  operation  of  section  46,  and 
therefore  are  not  subject  to  adjudication 
as  involuntary  bankrupts.  To  be  entitled 
to  such  immunity,  however,  it  would  seem 
that,  as  under  the  law  prior  to  the  amend- 
ment of  1910,  it  is  essential  that  the 
alleged  bankrupt  shall  have  been  within 
the  statutory  exceptions  at  the  time  of 
the  commission  of  the  alleged  act  of  bank- 
ruptcy. See  the  cases  cited  to  this  effect 
in  subdivision  II  of  this  annotation, 
paragraph  Date  of  Status^  of  Statutory 
Exceptions. 

Winding-up  or  dissolution  proceedings. 
—  A  corporation  does  not  cease  to  exist 
from  the  fact  that  proceedings  for  winding 
up  its  affairs,  or  for  its  dissolution,  have 
been  instituted  in  a  state  court;  and,  not- 
withstanding such  proceedings,  a  corpora- 


tion still  remains  amenable  to  involuntary 
bankruptcy  under  section  46.  Lea  v. 
George  M.  West  Co.,  (E.  D.  Va.  1899)  91 
Fed.  237,  1  Am.  Bankr.  Rep.  261;  In  re 
Empire  Metallic  Bedstead  Co.,  (N.  D. 
N.  Y.  1899)  95  Fed.  957,  1  Am.  Bankr. 
Rep.  136;. /n  re  Storm,  (E.  D.  N.  Y.  1900) 
103  Fed.  618,  4  Am.  Bankr.  Rep.  601; 
White  Mountain  Paper  Co.  v.  Morse,  ( Ist 
Cir.  1904)  127  Fed.  643,  62  C.  C.  A.  369, 
11  Am.  Bankr.  Rep.  633;  In  re  Hercules 
Atkin  Co.,  (E.  D.  Pa.  1904)  133  Fed.  813, 
13  Am.  Bankr.  Rep.  369;  In  re  Inter- 
national Coal  Min.  Co.,  (E.  D.  Pa.  1906) 
143  Fed.  665,  16  Am.  Bankr.  Rep.  309, 
affirmed  (3d  Cir.  1906)  148  Fed.  981,  78 
C.  C.  A.  609,  17  Am.  Bankr.  Rep.  673; 
In  re  Adams,  etc.,  Co.,  (N.  D.  Ga.  1908) 
164  Fed.  489,  21  Am.  Bankr.  Rep.  161; 
Matter  of  Edward  G.  Milbury  Co.,  (S.  D. 
N.  Y.  1904)   11  Am.  Bankr.  Rep.  523. 

The  fact  that  the  property  of  a  corpora- 
tion is  in  the  possession  of  receivers 
appointed  by  a  state  court  does  not  affect 
the  jurisdiction  of  a  court  of  bankruptcy 
to  adjudicate  such  corporation  a  bank- 
rupt. In  re  C.  Moench,  etc.,  Co.,  (2d  Cir. 
1904)  130  Fed.  685,  66  C.  C.  A.  37,  12 
Am.  Bankr.  Rep.  240;  In  re  Sterling- 
worth  R.  Supply  Co.,  (E.  D.  Pa.  1908) 
164   Fed.   591,   21    Am.   Bankr.   Rep.   341. 

An  order  appointing  receivers  of  a  cor- 
poration's property  and  enjoining  the 
corporation,  its  officers  and  creditors  from 
interfering  with  the  receiver's  possession, 
and  from  instituting  or  prosecuting  any 
suits  or  proceedings  to  enforce  the  claims 
of  creditors,  does  not  bar  the  corporation 
or  any  of  its  creditors  from  instituting 
proceedings  to  have  it  adjudged  a  bank- 
rupt. In  re  Yaryan  Novel  Stores  Co., 
(C.  C.  A.  6th  Cir.  1914)  214  Fed.  663, 
wherein  the  court  said :  '*  In  the  appoint- 
ment of  the  receivers  and  the  issuance  of 
the  injunction,  the  powers  of  the  court  in 
Georgia  were  .  .  .  properly  exercised. 
There  the  solvency  of  the  company  was 
averred  and  admitted.  The  necessary  ele- 
ment of  involuntary  bankruptcy  was 
wanting.  Only  a  court  of  equity  could 
give  the  desired  relief.  But  the  order  of 
that  court  must  be  read  and  interpreted 
in  the  light  of,  and  in  connection  with,  the 
relevant  and  explicit  provisions  of  the 
controlling  act  of  Congress.  When  so 
read  and  interpreted,  it  contains  nothing 
which  indicates  an  intention  to  prohibit  a 
due  application  being  made  to  the  appro- 
priate Bankruptcy  Court,  or  the  exercise 
by  the  latter  court  of  its  special  jurisdic- 
tion and  powers,  whenever  the  requisite 
statutory  conditions  might  be  found  to 
exist.  This  language  [of  section  41  is  so 
broad  and  comprehensive  as  to  be  all- 
embracing  and  all-inclusive.  It  clearly 
manifests  the  intention  of  Congress  to 
confer  the  rights  and  privileges  of  the 
Bankruptcy  Act  upon  all  persons  and  all 
corporations  except  those  expressly  ex- 
empted  from  its  operation.     Rights  and 


576 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  4  b 


privileges  so  Dositively  bestowed  cannot 
be  destroyed,  denied,  or  abridged  by  any 
power  save  that  which  created  and 
brought  them  into  being.  Nor,  in  the 
absence  of  specific  declaration,  will  it  be 
presumed  that  any  court  intends  to  make 
an  order  which  must  be  ineffective  because 
in  direct  conflict  with  the  legislative  will 
and  mandate.  The  settled  rule  is  that 
the  jurisdiction  of  the  courts  in  bank- 
ruptcy in  the  administration  of  the  affairs 
of  insolvent  persons  and  corporations  is 
exclusive  and  paramount." 

Prior  to  the  enactment  of  the  amend- 
ment of  June  25,  zgzo,  section  4b,  with 
respect  to  the  amenability  of  corporations 
thereto,  read  that  "  any  corporation 
engaged  principally  in  manufacturing, 
trading,  printing,  publishing,  mining,  or 
mercantile  pursuits,''  might  be  adjudged 
bankrupt.  As  to  what  constituted  any  one 
of  the  various  classes  of  corporations  men- 
tioned there  was  not,  and  probably  could 
not  have  been,  any  fixed  rule;  so  that, 
under  the  old  law,  there  existed  a  wide 
difference  of  opinion.  These  decisions, 
however,  are  now  only  of  value  with 
respect  to  cases  commenced  prior  to  the 
time  of  the  passage  of  the  amendment,  and 
are  append^  without  comment. 

Manufcusturing  corporations. —  In  re 
RiggB,  (1909)  214  U.  S.  9,  29  S.  Ct.  598, 
53  U.  S.  (L.  ed.)  — ;  Friday  v.  Hall,  etc., 
Co.,  (1910)  216  U.  S.  449,  30  S.  Ct.  261, 
26  L.  R.  A.  (N.  S.)  475;  /rt  re  San  Gabriel 
Sanatorium  Co.,  (S.  D.  Cal.  1899)  95  Fed. 
271,  2  Am.  Bankr.  Rep.  408;  In  re  Rol- 
lins Gold,  etc.,  Min.  Co.,  (S.  D.  N.  Y. 
1900)  102  Fed.  983,  4  Am.  Bankr.  Rep. 
327;  In  re  Morton  Boarding  Stables,  (S.  D. 
N.  Y.  1901)  108  Fed.  791,  6  Am.  Bankr. 
Rep.  763;  In  re  Tecopa  Min.,  etc.,  Co., 
(S.  D.  Cal.  1901)  110  Fed.  120,  6  Am. 
Bankr.  Rep.  250;  In  re  White  Star  Laun- 
dry Co.,  (E.  D.  Wis.  1902)  117  Fed.  570, 
9  Am.  Bankr.  Rep.  30;  Coltunbia  Iron- 
works t?.  National  Lead  Co.,  (6th  Cir.  1904) 
127  Fed.  99,  62  C.  C.  A.  99,  64  L.  R.  A. 
645,  11  Am.  Bankr.  Rep.  340;  In  re  White 
Mountain  Paper  Co.,  (D.  C.  N.  H.  1903) 
127  Fed.  180,  11  Am.  Bankr.  Rep.  491; 
White  Mountain  Paper  Co.  v.  Morse, 
(Ist  Cir.  1904)  127  Fed.  643,  62  C.  C.  A. 
369,  11  Am.  Bankr.  Rep.  633;  In  re 
Niagara  Contracting  Co.,  (W.  D.  N.  Y. 
1904)  127  Fed.  782,  11  Am.  Bankr.  Rep. 
643;  In  re  Marine  Constr.,  etc.,  Co.,  (2d 
Cir.  1904)  130  Fed.  446,  64  C.  C.  A.  648, 
11  Am.  Bankr.  Rep.  640;  In  re  C.  Moench, 
etc.,  Co.,  (2d  Cir.  1904)  130  Fed.  685,  66 
C.  C.  A.  37,  12  Am.  Bankr.  Rep.  240, 
affirming  (W.  D.  N.  Y.  1903)  123  Fed. 
965,  10  Am.  Bankr.  Rep.  656;  In  re  Troy 
Steam  Laundering  Co.,  (N.  D.  N.  Y.  1904) 
132  Fed.  266,  13  Am.  Bankr.  Rep.  97'; 
Butt  r.  C.  F.  MacNichol  Constr.  Co.,  (4th 
Cir.  1905)  140  Fed.  840,  72  C.  C.  A.  252, 
15  Am.  Bankr.  Rep.  516,  affirming  (E.  D. 
Va.  1906)  134  Fed.  979,  14  Am.  Bankr. 
Rep.  188;  In  re  Mathews  Consol.  Slate  Co., 


(D.  C.  Mass.  1906)  144  Fed.  724,  16  Am. 
Bankr.  Rep.  350;  Burdick  v,  Dillon,  (1st 
Cir.  1906)  144  Fed.  737,  75  C.  C.  A.  603, 
16  Am.  Bankr.  Rep.  407;  In  re  T.  E.  Hill 
Co.,  (7th  Cir.  1906)  148  Fad.  832,  78 
C.  C.  A.  522,  17  Am.  Bankr.  Rep.  517; 
In  re  Belle  Fourche  First  Nat.  Bank,  (8th 
Cir.  1907)    152  Fed.  64,  81  C.  C.  A.  260, 

18  Am.  Bankr.  Rep,  265,  11  Ann.  Cas.  355; 
In  re  Toledo  Portland  Cement  Co.,  (E.  D. 
Mich.  1907)  156  Fed.  83,  19  Am.  Bankr. 
Rep.  117,  reversing  17  Am.  Bankr.  Rep. 
375;  In  re  Rutland  Realty  Co.,  (S.  D. 
N.  Y.  1907)  157  Fed.  296,  19  Am.  Bankr. 
Rep.  546 ;  In  re  Church  Constr.  Co.,  ( S.  D. 
N.  Y.  1907)  157  Fed.  298,  19  Am.  Bankr. 
Rep.  549;  Hall,  etc.,  Co.  v,  Friday,  (3d 
Cir.  1907)    158  Fed.  593,  87  C.  C.  A.  23, 

19  Am.  Bankr.  Rep.  841;  In  re  Kingston 
Realty  Co.,  (2d  Cir.  1908)  160  Fed.  445, 
87  C.  C.  A.  406,  19  Am.  Bankr.  Rep.  845, 
reversing  ( E.  D.  N.  Y.  1907 )  157  Fed.  299, 

19  Am.  Bankr.  Rep.  465;  United  Surety 
Co.  V.  Iowa  Mfg.  Co.,  (8th  Cir.  1910)  179 
Fed.  55,  102  C.  C.  A.  623,  24  Am.  Bankr. 
Rep.  726;  In  re  Charles  Town  Light,  etc., 
Co.,  (N.  D.  W.  Va.  1910)  183  Fed.  160; 
In  re  Hudson  River  Power  Transmission 
Co.,    (2d   Cir.    1910)    183   Fed.   701,    106 

C.  C.  A.  139,  25  Am.  Bankr.  Rep.  504; 
In  re  Eagle  Steam  Laundry  Co.,  (E.  D. 
N:  Y.  1911)  184  Fed.  949;  In  re  Alaska 
American  Fish  Co.,   (W.  D.  Wash.  1908) 

20  Am.  Bankr.  Rep.  712. 

Trcuiing  and  mercantile  corporations. — 
In  re  San  Gabriel  Sanatorium  Co.,  (S.  D. 
Cal.  1899)  95  Fed.  271,  2  Am.  Bankr.  Rep. 
408;  In  re  Cameron  Town  ^lut.  F.,  etc., 
Ins.  Co.,  (W.  D.  Mo.  1899)  96  Fed.  756, 
2  Am.  Bankr.  Rep.  372;  In  re  New  York, 
etc..  Water  Co.,  (S.  D.  N.  Y.  1900)  98 
Fed.  711,  3  Am.  Bankr.  Rep.  508,  affirmed 
(2d  Cir  1900)  102  Fed.  1004,  43  C.  C  A. 
91;  In  re  Chicago-Joplin  Lead,  etc.,  Co., 
(W.  D.  Mo.  1900)  104  Fed.  67,  4  Anu 
Bankr.  712;  In  re  Oriental  Soc,  (E.  D. 
Pa.  1900)  104  Fed.  975,  6  Am.  Bankr.  Rep. 
219;  In  re  Morton  Boarding  Stables,   (S. 

D.  N.  Y.  1901)  108  Fed.  791,  5  Am.  Bankr. 
Rep.  763;  In  re  Mutual  Mercantile  Agency, 

(S.  D.  N.  Y.  1901)  111  Fed.  152,  6  Am. 
Bankr.  Rep.  607 ;  In  re  Chesapeake  Oyster, 
etc.,  Co.,  (D.  C.  Colo.  1902)  112  Fed.  960, 
7  Am.  Bankr.  Rep.  173;  In  re  Fulton 
Club,  (N.  D.  Ga.  1902)  113  Fed.  997,  7 
Am.  Bankr.  Rep.  670;  In  re  Philadelphia, 
etc.,  Transp.  Co.,  (E.  D.  Pa.  1902)  114 
Fed.  403,  7  Am.  Bankr.  Rep.  707;  In  re 
Tontine  Surety  Co.,  (D.  C.  N.  J.  1902) 
116  Fed.  401,  8  Am.  Bankr.  Rep.  421; 
In  re  Parmelee  Library,  (7th  Cir.  1903) 
120  Fed.  235,  56  C.  C  A.  583,  9  Am. 
Bankr.  Rep.  568;  In  re  Surety,  etc.,  Co., 
(7th  Cir.  1902)  121  Fed.  73,  66  C.  C.  A. 
654,  9  Am.  Bankr.  Rep.  129;  In  re  H.  J. 
Quimhy  Freight  Forwarding  Co.,  (D.  C. 
Mass.  1903)  121  Fed.  139,  10  Am.  Bankr. 
Rep.  424;  In  re  Pacific  Coast  Warehouse 
Co.,  (N.  D.  Cal.  1903)  123  Fed.  749,  10 
Am.  Bankr.  Rep.  474;  Philpot  v,  O'Brion, 
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(l8t  Cir.  1903)  126  Fed.  167,  61  C  C.  A. 
Ill,  11  Am.  Bankr.  Rep.  205,  appeal  die- 
missed  (1905)  196  U  S.  643,  25  S.  Ct. 
785,  49  U.  S.  (L.  ed.)  631;  In  re  New 
York  Bldg.-Loan  Banking  Co.,  (S.  D.  N.  Y. 
1904)  127  Fed.  471,  11  Am.  Bankr.  Rep. 
51;  In  re  Snyder,  etc.,  Co.,  (N.  D.  111. 
1904)  133  Fed.  806,  13  Am.  Bankr.  Rep. 
325;  In  re  Hercules  Atkin  Co.,  (1904)  133 
Fed.  813;  In  re  U.  S.  Hotel  Co.,  (6th  Cir. 

1904)  134  Fed.  225,  67  C.  C  A.  153,  68 
L.  R.  A.  5^8,  13  Am.  Bankr.  Rep.  403; 
In  re  Bay  City  Irrigation  Co.,  ( S.  D.  Tex. 

1905)  135  Fed.  850,  14  Am.  Bankr.  Rep. 
370;  Wilkes  Barre  First  Nat.  Bank  v. 
Wyoming  Valley  Ice  Co.,  (M.  D.  Pa.  1905) 
136  Fed.  466,  14  Am.  Bankr.  Rep.  448; 
Zugalla  r.  International  Mercantile 
Agency,  (3d  Cir.  1906)  142  Fed.  927,  74 
C.  C.  A.  97,  16  Am.  Bankr.  Rep.  67; 
In  re  New  York,  etc..  Ice  Lines,   (2d  Cir. 

1906)  147  Fed.  214,  77  C  C.  A.  440,  16 
Am.  Bankr.  Rep.  832,  affirming  (S.  D. 
N.  Y.  1905)  14  Am.  Bankr.  Rep.  61;  In 
re  Leighton,  (S.  D.  W.  Va.  1906)  147  Fed. 
311,  17  Am.  Bankr.  Rep.  275;  In  re  Kings- 
ton Realty  Co.,  (E.  D.  N.  Y.  1907)  157 
Fed.  299,  19  Am.  Bankr.  Rep.  845;  Gal- 
lagher V,  Delancy  Stables  Co.,  (E.  D.  Pa. 
1008)  158  Fed.  381,  19  Am.  Bankr.  Rep. 
801;  In  re  Wentworth  Lunch  Co.,  (2d  Cir. 
1908)  159  Fed.  413,  86  C.  C  A.  393,  20 
Am.  Bankr.  Rep.  29;  In  re  Willis  Cab, 
etc.,  Co.,  (S.  D.  N.  Y  1910)  178  Fed.  113; 
In  re  Eagle  Steam  Laundry  Co.,  (E.  D. 
N.  Y.  1910)  178  Fed.  308;  In  re  Imperial 
Film  Exchange,  (C.  C.  A.  2d  Cir.  1912) 
198  Fed.  80;  Toxaway  Hotel  Co.  v. 
Smathers,  (1910)  216  U.  S.  439,  30  S.  Ct. 
263,  54  U.  S.  (L.  ed.)  558.  And  see  to 
the  same  effect  under  former  bankruptcy 
laws,  In  re  Ryan,  (D.  C.  Ore.  1873)  2 
Sawy.  411,  21  Fed.  Cas.  No.  12,183;  In 
re  Kingston  Realty  Co.,  (2d  Cir.  1908) 
160  Fed.  445,  87  C.  C.  A.  406,  19  Am. 
Bankr.  Rep.  845;  Altonwood  Park  Co.  v, 
Gwynne,  (2d  Cir.  1908)  160  Fed.  448,  87 
C.  C.  A.  409,  20  Am.  Bankr.  Rep.  31 » 
In  re  New  England  Breeders'  Club,  ( D.  C. 
N.  H.  1908)  165  Fed.  517,  21  Am.  Bankr. 
Rep.  349;  Laker  v.  George  H.  Stapely  Co., 
(S.  D.  Ohio  1908)  21  Am.  Bankr.  Rep. 
303. 

Mining  corporations. — In  re  San  Gabriel 
Sanatorium  Co.,  (S.  D.  Cal.  1899)  95 
Fed.  271.  2  Am.  Bankr.  Rep.  408;  In  re 
Elk  Park  Min.,  etc.,  Co.,  (D.  C.  Colo. 
1899)  101  Fed.  422,  4  Am.  Bankr.  Rep. 
131;  In  re  Rollins  Gold,  etc.,  Min.  Co., 
(S.  D.  N.  Y.  1900)  102  Fed.  982,  4  Am. 
Bankr.  Rep.  327;  In  re  Chicago-Joplin 
Uad,  etc.,  Co.,  (W.  D.  Mo.  1900)  104 
Fed.  67,  4  Am.  Bankr.  Rep.  712;  In  re 
Woodside  Coal  Co.,  (E.  D.  Pa.  1900)  105 
Fed.  56,  5  Am.  Bankr.  Rep.  186;  In  re 
Keystone  Coal  Co.,  (W.  D.  Pa.  1901) 
109  Fed.  872,  6  Am.  Bankr.  Rep.  377; 
In  re  Tecopa  Min.,  etc.,  Co.,  (8.  D.  Cal. 
1901)    110  Fed.   120,   6  Am.   Bankr.  Rep. 
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250;  In  re  Mathews  Consol.  Slate  Co., 
(D.  C.  Mass.  1905)  144  Fed.  724,  16  Am. 
Bankr.  Rep.  350;  Burdick  r.  Dillon,  (Ist 
Cir.  1906)  144  Fed.  737,  75  C.  C  A.  603, 
16  Am.  Bankr.  Rep.  407;  In  re  Quincy 
Granite  Quarries  Co.,  (D.  C.  Mass.  1904) 
147  Fed.  279,  16  Am.  Bankr.  Rep.  823. 

Printing  and  publishing  corporations. — 
In  re  Mutual  Mercantile  Agency,  (S.  D. 
N.  Y.  1901)  111  Fed.  152,  6  Am.  Bankr. 
Rep.  607;  In  re  Parmelee  Library,  (7th 
Cir.  1903)  120  Fed.  235,  56  C.  C.  A.  583, 
9  Am.  Bankr.  Rep.  568;  Zugalla  v.  Inter- 
national Mercantile  Agency,  (3d  Cir. 
1906)  142  Fed.  927,  74  C  C.  A.  97,  16 
Am.  Bankr.  Rep.  67. 

Collateral  attack  on  adjndication. —  An 
adjudication  of  involuntary  bankruptcy 
against  a  corporation  on  petition  by  cred- 
itors and  service  of  process  thereon  can- 
not be  collaterally  attacked  upon  the 
ground  that  the  corporation  was  not  in 
fact  within  the  statutory  description  of 
,  corporations  judicable  as  involuntary 
bankrupts.  In  re  Belle  Fourche  First 
Nat.  Bank,  (1907)  152  Fed.  64,  81  C.  0 
A.  260,  11  Ann.  Cas.  355. 

Unincorporated  companies  or  associa* 
tions  may,  under  the  express  provision  of 
the  statute,  be  adjudged  bankrupt.  In  re 
Hercules  Atkin  Co.,  (E.  D.  Pa.  1904)  133 
Fed.  813,  13  Am.  Bankr.  Rep.  369;  In  re 
Seaboard  Fire  Underwriters,  (S.  D.  N.  Y. 
1905)  137  Fed.  987,  13  Am.  Bankr.  Rep. 
722;  In  re  Associated  Trust,  (D.  C.  Mass. 
1914)    222   Fed.   1012. 

Any  unincorporated  company  may  be 
adjudged  an  involuntary  bankrupt,  even 
though  it  be  engaged  chiefly  in  farming 
or  in  the  tillage  of  the  soil.  Cleage  17. 
Laidley,  (8th  Cir.  1906)  149  Fed.  346,  79 
C.  C.  A.  284,  17  Am.  Bankr.  Rep.  598 
{obiter). 

Petition  as  to  corporation. —  The  peti- 
tion must  allege,  and  it  must  be  proved, 
that  the  corporation  has  been  engaged 
principally  in  one  of  the  businesses 
enumerated;  and  the  burden  of  proof  is 
on  the  petitioning  creditor.  It  is  not 
sufficient  to  allege  or  prove  that  the  cor- 
poration is  authorized  under  its  charter 
to  carry  on  such  business.  In  re  Chicago- 
Joplin  Lead,  etc.,  Co.,  (1900)   104  Fed.  67. 

The  character  of  the  business  of  an 
alleged  bankrupt  corporation,  need  not  be 
set  forth  in  the  phraseology  of  the  Bank- 
ruptcy Act.  Sabin  r.  Blake-McFall  Co.. 
(C.  C.  A.  9th  Cir.  1915)  223  Fed.  501, 
wherein  the  court  said:  "  It  is  alleged  in 
the  amended  petition  that  the  Equal 
Rights  Company,  Incorporated,  is  a  cor- 
poration duly  organized  and  existing 
under  and  1)V  virtue  of  the  laws  of  the 
state  of  Oregon,  with  its  principal  place 
of  business  in  the  city  of  St.  Johns,  county 
of  Multnomah,  state  of  Oregon ;  that  the 
corporation,  for  the  greater  part  of  six' 
months  preceding  the  date  of  the  filing  of 
the  original   petition   herein,  has  had  its 
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principal  place  of  business  in  the  city  of 
St.  Johns,  county  of  Multnomah,  state  of 
Oregon,  and  as  such  was  engaged  in  the 
general  retail  merchandise  business;  that 
the  company  is  insolvent  and  is  neither 
a  wage-earner  nor  a  person  engaged  in 
fanning  or  tillage  of  the  soil,  nor  a 
municipal,  railroad,  insurance,  or  banking 
corporation.  The  objection  to  the  peti- 
tion is  that  it  does  not  allege  that  the 
company  is  a  '  moneyed,  business,  or  com- 
mercial corporation,'  in  the  language  of 
section  4b  of  the  Bankruptcy  Act  of  1898, 
as  amended  by  the  Act  of  June  25,  1910. 
That  section  provides  that:  ^Any  natural 
person,  except  a  wage-earner  or  a  person 
engaged  chiefly  in  farming  or  the  tillage 
of  the  soil,  any  unincorporated  company, 
and  any  moneyed,  business,  or  commercial 
corporation,  except  a  municipal,  railroad, 
insurance,  or  banking  corporation,  owing 
debts  to  the  amount  of  one  thousand  dol- 
lars or  over,  may  be  adjudged  an 
involuntary  bankrupt.'  The  respondents 
in  their  petition  having  negatived  the  ex- 
ceptions set  forth  in  the  above  section, 
and  having  alleged  that  the  company  was 
engaged  in  the  *  general  retail  merchan- 


dise business,'  the  question  is:  Was  it 
necessary  that  they  also  allege  that  the 
corporation  sought  to  be  adjudged  bank- 
rupt was  a  '  moneyed,  business,  or  com- 
mercial '  corporation  ?  Counsel  for  the 
petitioner  refer  us  to  no  decision,  and  our 
own  research  reveals  none,  in  which  it 
has  been  held  that  the  character  of  the 
business  of  an  alleged  bankrupt  corpora- 
tion must  be  set  forth  in  the  phraseology 
of  the  Bankrupt  Act.  VVliile  such  would 
undoubtedly  be  the  better  practice,  we 
think  that  any  language,  the  fair  and 
reasonable  import  of  which  is  that  the 
alleged  bankrupt  is  a  moneyed^  or  a  busi- 
ness, or  a  commercial  corporation,  is 
sulHcient.  The  allegation  in  the  present 
petition  that  the  alleged  bankrupt  is  en- 
gaged in  tiie  '  general  retail  merdiandise 
business  '  undoubtedly  brings  the  corpora- 
tion within  the  class  of  *  business '  cor- 
porations which  under  the  Act  may  be 
adjudged  involuntary  bankrupts.  To  place 
upon  the  language  used  any  other  con- 
struction would  be  hypercritical." 

Fomi,  averments,  and  amendment  of 
petition,  see  in  general  the  note  to  section 
596. 


[Liability  of  officers  and  stockholders  of  corporations.]  The  bank- 
ruptcy of  a  corporation  shall  not  release  its  officers,  directors,  or  stock- 
holders, as  such,  from  any  liability  under  the  laws  of  a  State  or  Territory 
or  of  the  United  States.  [{Inserted  1903  and  excepting  pending  cases) 
32  Stat,  L.  797.] 

This  paragraph  of  section  4b,  inserted  by  amendment  in  1903,  was  re-enacted  without 
change  when  the  preceding  part  of  the  section  was  amended  in  1910  (36  Stat.  L.  839). 


The  express  provision  of  the  Bank- 
ruptcy Act  forbids  that  the  secondary 
liability  of  the  officers,  stockholders,  or 
directors  of  a  corporation,  under  a  state 
statute  or  constitution,  should  be  affected 
by  a  corporation's  discharge  in  bank- 
ruptcy. In  re  Marshall  Paper  Co.,  (1st 
Cir.  1900)  102  Fed.  872,  43  C.  C.  A.  38, 
4  Am.  Bankr.  Rep.  468,  (D.  C.  Mass. 
1899)  95  Fed.  419,  2  Am.  Bankr.  Rep.  653; 
Klipstein    v.    Allen-Miles    Co.',     (5th    Cir. 


1906)  136  Fed.  385,  69  C.  C  A.  229,  14 
Am.  Bankr.  Rep.  15;  Firestone  Tire,  etc., 
Co.  r.  Agnew,  (N.  Y.  1909)  21  Am.  Bankr. 
Rep.  292;  In  re  Flood-Pratt  Dairy  Co., 
(N.  D.  Ohio  1909)  23  Am.  Bankr.  Rep. 
148;  Way  v.  Barney,  (19U)  116  Minn 
285,  133  N.  W.  801,  Ann.  Cas.  1913A  719, 
38  L.  R.  A.   (N.  S.)   648. 

Aa  to  the  effect  of  a  discharge  on  co- 
debtors  generally,  see  section  16  and  the 
annotation  thereunder. 


Sec.  5.  Partners. —  a  [Partnership.]  A  partnership,  during  the  con- 
tinuation of  the  partnership  business,  or  after  its  dissolution  and  before 
the  final  settlement  thereof,  may  be  adjudged  a  bankrupt.  "  [{1898)  30 Stat. 
L.  547.] 

place  of  section  14  of  the  Bankruptcy  Act 
of  1841,  and  of  section  30  of  the  Bank- 
ruptcy Act  of  1S()7.  These  sections  of  the 
earlier  Acts  authorized  an  adjudication  of 
bankruptcy  of  "  persons  who  are  partners 
in  trade,"  instead  of  "a  partnership;" 
and,  while  providing  for  the  administra- 
tion of  the  joint  and  separate  estates  sub- 
stantially like  section  5,  provided,  as 
section  5  does  not,  for  granting  or  refusing 
a  discharge  to  each  partner.     By  the  Ian- 


As  to 

Petitions  in  bankruptcy  against  other 
than  partnership  debtors,  and  pro- 
cedure thereon,  see  the  several  sub- 
divisions of  sections  18  and  59. 
Transfer   of   proceedings    in   the  case 
of  partnerships,  see   section   32a. 
Compared  with  former  Acts. —  Section  5 
differs    significantly    in    its     phraseology 
from  that  of  the  former  Acts  in  regard  to 
the  bankruptcy  of  partners.     It  takes  the 
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guage  of  these  Acts,  it  is  a  prerequisite 
that  all  persons  comprising  the  partner- 
ship should  be  adjudged  bankrupt  before 
the  warrant  could  issue  entitling  the  as- 
signee to  administer  the  joint  estate,  and 
the  provisions  respecting  a  discharge  show 
that  such  an  adjudication  was  contem- 
plated. The  difl'erences  indicate  that 
Congress  intended  that  a  partnership 
should  be,  for  the  purpose  of  tlie  Bank- 
rupt Act,  in  all  respects  "a  person  "-as 
defined  by  section  1,  entitled  to  a  dis- 
charge under  section  14,  and  subject  to  be 
adjudged  a  bankrupt  in  involuntary  pro- 
ceedings if  it  has  committed  any  of  the 
acts  of  bankruptcy  specified  in  section  3. 
There  are  many  provisions  in  the  Act 
which  refer  to  the  personal  immunities 
and  duties  of  bankrupts,  and  are  not  ap- 
plicable to  an  entity  like  a  partnership, 
but  these  are  equally  inapplicable  to  a 
corporation.  In  re  Meyer,  (C.  C.  A.  1899) 
98  Fed.  979,  affirming  Chemical  Nat.  Bank 
V.  Meyer,  (1899)  92  Fed.  896.  See  also 
for  a  history  of  the  various  Acts  of  Con- 
gress in  this  connection,  In  re  Carleton, 
(1902)  115  Fed.  246;  and  for  cases  under 
the  Act  of  1867,  see  Hunt  i;.  Pooke,  5 
Nat.  Bankr.  Reg.  161,  12  Fed.  Cas.  No. 
6,896;  In  re  Moore,  5  Biss.  79,  17  Fed. 
Cas.  No.  9,750;  In  re  Gorham,  9  Biss.  23, 
18  Nat.  Bankr.  Reg.  419,  10  Fed.  Cas.  No. 
5,624;  Medsker  v.  Bonebrake,  108  IT.  S. 
66;  Matter  of  Pitt,  8  Ben.  389,  14  Nat. 
Bankr.  Reg.  69,  19  Fed.  Cas.  No.  11,188; 
Matter  of  Plumb,  9  Ben.  279,  17  Nat. 
Bankr.  Reg.  76,  19  Fed.  Cas.  No.  11,231. 

Partnership  as  an  entity,  see  note  to 
section  5c. 

Adjudication  of  partnerships  as  bank- 
rupts, in  genenl. —  Under  the  authority 
conferred  by  section  5a,  a  partnership,  as 
such,  may  be  adjudged  bankrupt  where  it 
is  chargeable  with  the  commission  of  any 
of  the  acts  of  bankruptcy  enumerated  in 
the  several  subdivisions  of  section  3a. 
George  M.  West  Co.  v.  Lea,  (1899)  174 
U.  S.  690,  19  S.  Ct.  836,  43  U.  S.  (L.  ed.) 
1098,  2  Am.  Bankr.  Rep.  463;  Francis  v. 
McNeal,  (1913)  228  U.  S.  695,  33  S.  Ct. 
701,  57  U.  S.  (L.  ed.)  1029,  L.  R.  A. 
1915E  706;  Chemical  Nat.  Bank  v.  Meyer, 
(E.  D.  N.  Y.  1899)  92  Fed.  896,  1  Am. 
Bankr.  Rep.  565;  In  re  Dunnigan,  (D.  C 
Mass.  1899)  95  Fed.  428,  2  Am.  Bankr. 
Rep.  628;  In  re  Levy,  (N.  D.  N.  Y.  1899) 
96  Fed.  812,  2  Am.  Bankr.  Rep.  21;  In  re 
Hirsch,  (S.  D.  N.  Y.  1899)  97  Fed.  671, 
3  Am.  Bankr.  Rep.  344;  In  re  Meyer,  (2d 
Cir.   1899)    98  Fed.  976,  39  C.  C  A.  368, 

3  Am.  Bankr.  Rep.  559;  In  re  Duguid, 
(E.  D.  X.  C.  1900)  100  Fed.  274,  3  Am. 
Bankr.  Rep.  794;  In  re  Barden,  (E.  D. 
N.  C.  1900)  101  Fed.  553,  4  Am.  Bankr. 
Rep.  31;  Vaccaro  r.  Securitv  Bank,  (6th 
Cir.  1900)    103  Fed.  436,  43 *C.  C  A.  279, 

4  .\m.  Bankr.  Rep,  474 ;  Davis  r.  Stevens, 
(1).  C.  S.  D.  1900)  104  Fed.  235,  4  Am. 
Bankr.  Rep.  763;  In  re  Miller,  (W.  D. 
N.  Y.  1900)    104  Fed.  764,  6  Am.  Bankr. 


Rep.  140;  Strause  v.  Hooper,  (E.  D.  N.  C- 
1901)  10.)  Fed.  590,  5  Am.  Bankr.  Rep. 
225;  In  re  Stokes,  (E.  D.  Pa.  1001)  106 
Fed.  312,  6  Am.  Bankr.  Rep.  262;  In  re 
Hale,  (E.  D.  N.  C.  1901)  107  Fed.  432, 
6  Am.  Bankr.  Rep.  35;  In  re  Harris, 
(N.  D.  Ohio  1899)  108  Fed.  517,  4  Am. 
Bankr.  Rep.  132;  In  re  Sanderlin,  (E.  D. 
N.  C.  1901)  109  Fed.  857,  6  Am.  Bankr. 
Rep.  384;  In  re  Kersten,  (E.  D.  Wis. 
1901)  110  Fed.  929,  6  Am.  Bankr.  Rep. 
516;  In  re  Carleton,  (D.  C.  Mass.  1902) 
115  Fed.  246,  8  Am.  Bankr.  Rep.  274; 
In  re  Farley,  (W.  D.  Va.  1902)  115  Fed. 
359,  8  Am.  Bankr.  Rep.  267 ;  In  re  Mercur, 
(3d  Cir.  1903)  122  Fed.  384,  58  C  C  A. 
472,  10  Am.  Bankr.  Rep.  605,  affirming 
(E.  D.  Pa.  1902)  116  Fed.  655,  8  Am. 
Bankr.  Rep.  275;  In  re  McLaren,  (N.  D. 
N.  Y.  1903)  125  Fed.  835,  11  Am.  Bankr. 
Rep.  144;  In  re  Stein,  (7th  Cir.  1904) 
127  Fed.  547,  62  C  C.  A.  272,  11  Am. 
Bankr.  Rep.  536;  Burkhart  v.  German- 
American  Bank,  (S.  D.  Ohio  1904)  137 
Fed.  958,  14  Am.  Bankr.  Rep.  222;  In  re 
Perley,  (E.  D.  Mo.  1905)  138  Fed.  927, 
16  Am.  Bankr.  Rep.  54;  In  re  Borelli, 
(D.  C.  Conn.  1906)  142  Fed.  296,  16  Am. 
Bankr.  Rep.  115;  In  re  Hudson  Clothing 
Co.,  (D.  C.  Me.  1906)  148  Fed.  305,  17 
Am.  Bankr.  Rep.  826 ;  Manson  v.  Williams, 
(lat  Cir.  1907)  153  Fed.  525,  S2  C  C  A. 
475,  18  Am.  Bankr.  Rep.  674;  In  re  Coe, 
(S.  D.  N.  Y.  1907)  157  Fed.  308,  19  Am. 
Bankr.  Rep.  618;  In  re  Bertenshaw,  (8th 
Cir.  1907)  157  Fed.  363,  13  Ann.  Cas.  986, 
85  C.  C.  A.  61,  17  L.  R.  A.  (N.  S.)  886, 
19  Am.  Bankr.  Rep.  577;  In  re  Ceballos, 
(D.  C.  N.  J.  1908)  161  Fed.  445,  20  Am. 
Bankr.  Rep.  459;  In  re  Culver,  (D.  C 
Minn.  1909)  176  Fed.  460,  23  Am.  Bankr. 
Rep.  779;  In  re  Pinson,  (N.  D.  Ala.  1910) 
180  Fed.  787,  24  Am.  Bankr.  Rep.  804; 
In  re  Corsoran,  (S.  D.  Ohio  1904)  12  Am. 
Bankr.  Rep.  285;  Matter  of  Levingston, 
(D.  C.  Hawaii  1905)  13  Am.  Bankr.  Rep. 
357;  In  re  McMurtrey,  (W.  D.  Tex.  1905) 
15  Am.  Bankr.  Rep.  430;  In  re  Pincus, 
(S.  D.  N.  Y.  1906)  17  Am.  Bankr.  Rep. 
33  L 

Domicile,  residence^  and  place  of  husi- 
nessy  in  the  case  of  a  partnership,  see  sec- 
tion 2. 

Acts  of  bankruptcy  on  the  part  of  firm, 
as  to  what  are,  see  section  3a. 

Partnership  engaged  chiefly  in  farming. 
—  It  has  been  held  that  this  section  should 
be  construed  in  connection  with  section  46 
and  not  separately  and  as  so  construed 
does  not  authorize  an  adjudication  against 
a  partnership  engaged  chiefly  in  farming. 
Still  V.  American  Nat.  Bank,  (C.  C.  A. 
4th  Cir.  1913)  209  Fed.  749,  wherein  the 
court  said :  "  If  section  5a  is  complete  in 
itself  and  means,  as  is  claimed,  that  a 
partnership  of  farmers  can  be  forced  into 
bankruptcy,  because  of  the  partnership,  it 
results  that  the  exemption  ^'ranted  in  the 
former  section  is  taken  away  by  the  latter. 
It  can  scarcely  be  doubted,  we  think,  that 
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a  construction  should  be  adopted  which 
avoids  such  a  plain  contradiction." 

Member  of  partnership  a  farmer. —  A 
firm  may  be  adjudicated  a  bankrupt  al- 
though one  of  the  firm  was  principally 
engaged  in  farming  and  could  not  there- 
fore be  adjudicated  a  bankrupt  in  his 
individual  capacity.  In  re  Duke,  (N.  D. 
Ga.  1912)   199  Fed.  199. 

The  insanity  of  a  partner  and  the  ap- 
pointment of  a  conservator  of  his  estate 
will  not  prevent  adjudication  of  bank- 
ruptcy against  the  partnership  on  peti-  , 
tion  of  its  creditors.  In  re  Stein,  (7th 
Cir.  1904)  127  Fed.  547,  62  C.  C.  A.  272, 
11  Am.  Bankr.  Rep.  536.  See  also  the 
annotation  under  section  8. 

Adjudication  not  dependent  on  posses- 
sion of  assets. —  It  is  no  defense  to  a 
bankruptcy  proceeding  against  a  partner- 
ship, on  petition  of  one  of  its  members, 
that  the  firm  is  without  assets.  In  re 
CeballoB,  (D.  C.  N.  J.  1908)   161  Fed.  445, 

20  Am.  Bankr.  Rep.  459. 

Infant  partner, —  Where  proceedings  in 
involuntary  bankruptcy  are  instituted 
against  a  firm,  and  it  appears  that  one  of 
the  partners  is  a  minor,  an  adjudication 
should  be  made  against  the  firm  as  such, 
but  as  to  the  infant  partner,  the  petition 
should  be  dismissed.  In  re  Dunnigan, 
(D.  C.  Mass.  1899)  95  Fed.  428,  2  Am. 
Bankr.  Rep.  828;  In  re  Duguid,  (E.  D. 
N.  C.  1900)  100  Fed.  274,  3  Am.  Bankr. 
Rep.    794. 

The  commission  of  an  a^t  of  bankruptcy 
by  the  individuals  composing  the  firm  is 
not  a  necessary  prerequisite  to  the  adjudi- 
cation of  the  partnership  entity  as  a  bank- 
rupt. Chemical  Xat.  Bank  v.  Meyer,  (E. 
D.  N.  Y.  1899)  92  Fed.  896,  1  Am.  Bankr. 
Rep.  666;  In  re  Meyer,  (2d  Cir.  189^ 
98  Fed.  976,  39  C.  C.  A.  368,  3  Am.  Bankr. 
Rep.  659;  In  re  McMurtrey,  (W.  D.  Tex. 
1905)  142  Fed.  853,  15  Am.  Bankr.  Rep. 
427;  In  re  Bertenshaw,  (8th  Cir.  1907) 
157  Fed.  363,  13  Ann.  Cas.  986,  85  C.  C. 
A.  81,  17  L.  R.  A.  (N.  S.)  886,  19  Am. 
Bankr.  Rep.  577;  Mills  v.  Fisher,  (6th 
Cir.  1908)  159  Fed.  897,  87  C.  C.  A.  77, 
16  L.  R.  A.  (N.  S.)  656,  20  Am.  Bankr. 
Rep.  237 ;  In  re  E}verybody's  (? rocery,  etc.. 
Market,   (D.  C  Okla.  1908)    173  Fed.  492, 

21  Am.  Bankr.  Rep.  925;  Matter  of  Wing 
Yik  Co.,  (D.  C.  Hawaii  1905)  13  .\m. 
Bankr.  Rop.  757;  In  re  Sanderlin,  (1901) 
109  Fed.  857. 

Existence  of  partnership  necessary. —  As 
required  by  the  statute,  a  partnership,  as 
suoli,  may  be  adjudged  bankrupt  only 
"  during  the  continuation  of  the  partner- 
ship business,  or  after  its  dissolution  and 
before  the  final  settlement  thereof;*'  and, 
in  accordance  with  this  language,  it  has 
been  held  that  in  order  to  warrant  the 
adjudication  as  a  bankrupt  of  the  part- 
nership entity,  it  is  necessary  to  show  the 
actual  existence  of  such  partnership  at 
the  time  of  the  filing  of  the  petition  in 
bankruptcy  against  it.     Royston  r.  Weis, 


(5th  Cir.  1902)  112  Fed.  962,  50  C  C  A. 
638,  1  Am.  Bankr.  Rep.  584;  In  re 
Schenkein,  (W.  D.  N.  Y.  1902)  113  Fed. 
421,  7  Am.  Bankr.  Rep.  182;  In  re  Mc- 
Laren, (N.  D.  N.  Y.  1903)  126  Fed.  835, 
11  Am.  Bankr.  Rep.  141;  Jones  r.  Burn- 
ham,    (3d    Cir.    1905)     138    Fed.    986,   71 

C.  C.  A.  240,  15  Am.  Bankr.  Rep.  85; 
Buffalo  Milling  Co.  v.  Lewisburg  Dairy 
Co.,  (M.  D.  Pa.  1908)  159  Fed.  319,  20 
Am.  Bankr.  Rep.  279;  In  re  Pinson,    (X. 

D.  Ala.  1910)  180  Fed.  787,  24  Am.  Bankr. 
Rep.  804. 

The  burden  of  proof  in  an  issue  ^  to 
determine  whether  or  not  the  respondent 
is  a  partner sliip,  rests  upon  the  peti- 
tioners. Jones  r.  Burnham,  (3d  Cir. 
1905)  138  Fed.  986,  71  C.  C  A.  240,  16 
Am.  Bankr.  Rep.  85. 

There  is  no  final  settlement  of  the 
affairs  of  a  partnership  until  its  debts 
are  paid,  or  in  some  other  way  extin- 
guished; and  in  the  absence  of  a  show- 
ing to  that  effect,  the  other  elements 
being  present,  a  partnership  may  be  ad- 
judged bankrupt.  In  re  Levy,  (X.  D. 
X.  Y.  1899)  95  Fed.  812,  2  Am.  Bankr. 
Rep.  21;  In  re  Hirsch,  (S.  D.  X.  Y.  1899) 
97  Fed.  571,  3  Am.  Bankr.  Rep.  344;  In 
re  Pinson,  (X.  D.  Ala.  1910)  180  Fed. 
787,  24  Am.  Bankr.  Rep.  804. 

//  a  partnership  has  been  dissolved  by 
the  partners^  inter  sese,  before  the  filing 
of  the  petition,  it  is  not  thereafter  an 
existing  partnership,  and  proceedings  in 
bankruptcy  cannot  be  maintained  against 
it.  In  re  Pinson,  (N.  D.  Ala.  1910)  180 
Fed.   787,  24  Am.  Bankr.  Rep.  804. 

Adjudication  after  dissolution  by  death, 
—  A  partnership,  after  its  dissolution  by 
the  death  of  one  partner,  may  be  adjudged 
a  bankrupt;  and  in  such  case  the  proceed- 
ings are  not  invalidated  by  the  fact  that 
the  petition  does  -not  refer  to  the  deceased 
partner,  nor  disclose  that  the  partners 
named  were  surviving  partners,  where  the 
business  was  being  continued  as  provided 
for  in  the  partnership  articles.  In  re  Coe, 
(S.  D.  X".  Y.  1907)  157  Fed.  308,  19  Am. 
Bankr.  Rep.  618.  See  also  In  re  Pierce, 
(D.  C.  Wash.  1900)  102  Fed.  977,  4  Am. 
Bankr.  Rep.  489. 

But  where,  on  an  application  for  an 
adjudication  of  bankruptcy  against  a  firm, 
it  appeared  that  both  of  the  original 
partners  had  died,  leaving  their  interests 
to  certain  others,  some  of  whom  were 
minors,  and  it  did  not  appear  by  whom 
or  under  what  arrangement  the  firm  was 
subsequently  conducted,  except  that  two 
persons  conducted  the  business  and  com- 
mitted the  acts  of  bankruptcy  alleged,  and 
the  continuance  of  the  partnership  was 
denied  by  the  alleged  infant  members,  an 
adjudication  was  denied  until  the  parties, 
by  a  proper  proceeding  or  pleading,  re- 
moved the  uncertainties  of  the  situation 
In  re  McLaren,  (X.  D.  X.  Y.  1903)  125 
Fed.  h:Wk  11  Am.  Bankr.  Rep.  141. 
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Necessity  of  showing  insolvency  of  in- 
dividuals composing  firm. —  Insolvency  of 
a  partnership  cannot  coexist  with  solvency 
of  any  member  of  the  firm.  Francis  17. 
McXeal,  (1913)  2^8  U.  S.  695,  33  S.  Ct. 
701,  67  U.  S.  (L.  ed.)  1029,  L.  R.  A. 
19I5E  706,  affirming  (1911)  186  Fed.  481, 
108  C.  C.  A.  459;  Vaccaro  v.  Memphis 
Security  Bank,  (1900)  103  Fed.  436.  43 
C.  C.  A.  279;  Tumlin  v,  Bryan,  (1908) 
166  Fed.  166,  91  C  C.  A.  200,  21  L.  R.  A. 
(N.  S.)  960.  Contra,  In  re  Bertenshaw, 
(1907)  157  Fed.  363,  85  C.  C.  A.  61, 
13  Ann.  Cas.  986,  17  L.  R.  A.  (N.  S.)  886. 

Accordingly,  it  has  been  held  that  where 
the  act  of  bankruptcy  charged  against  a 
partnership  entity  is  one  involving  insol- 
vency, it  18  necessary,  in  order  to  war- 
rant an  adjudication,  to  allege  and  prove 
that  the  assets  of  the  partnership,  plus 
the  assets  of  its  members  in  excess  of  their 
individual  debts,  are  insufficient  to  pay 
the  partnership  debts.  In  re  Blair,  (S.  D. 
N.  Y.  1900)  99  Fed.  76,  79,  3  Am.  Bankr. 
Rep.  588;  Vaccaro  v.  Security  Bank,  (6th 
Cir.  1900)  103  Fed.  436,  43  C.  C.  A.  279, 
4  Am.  Bankr.  Rep.  474;  Davis  v.  Stevens, 
(D.  C.  S.  D.  1900)  104  Fed.  235,  4  Am. 
Bankr.  Rep.  763;  In  re  Forbes,  (D.  C. 
Mass.  1904)  128  Fed.  137,  11  Am.  Bankr. 
Rep.  787;  In  re  Perley,  (E.  D.  Mo.  1905) 
138  Fed.  927,  15  Am.  Bankr.  Rep.  54; 
In  re  Bertenshaw,  (8th  Cir.  1907)  157^ 
Fed.  363,  13  Ann.  Cas.  986,  84  C.  C  A. 
61,  17  L.  R.  A.  (N.  S.)  886,  19  Am. 
Bankr.  Rep.  577;  Tumlin  r.  Bryan,  (5th 
Cir.  1908)  165  Fed.  166,  91  C.  C  A.  200, 
21  L.  R.  A.  (N.  S.)  960,  21  Am.  Bankr. 
Rep.  319;  In  re  Everyliody's  Grocery,  etc.. 
Market,  (D.  C.  Okla.  1908)  173  Fed.  492, 
21  Am.  Bankr.  Rep.  925;  Iklatter  of  Wing 
Yick  Co.,  (D.  C.  Hawaii  1906)  13  Am. 
Bankr.  Rep.  757- 

In  In  re  Young,  (D.  C  Mass.  1915)  223 
Fed.  659,  the  court  said:  "  I  do  not  think 
that  in  this  district  a  partnership  can  be 
adjudicated  bankrupt,  even  under  section 
5a  of  the  Bankruptcy  Act,  and  after  its 
dissolution,  as  long  as  there  is  a  solvent 
partner,  or  former  partner." 

But  it  has  also  been  held  that  a  part- 
nership is  insolvent  and  subject  to  adjudi- 
cation as  a  bankrupt  when  the  partnership 
property  is  insulTicient  to  pay  its  debts, 
regardless  of  the  individual  property  of 
the  partners.  In  re  McMurtrey,  (W.  D. 
Tex.  1905)  142  Fed.  863,  16  Am.  Bankr. 
Rep.  427. 

A  solvent  partnership  may  be  adjudged 
a  bankrupt  if  it  has  made  a  general 
assignment  for  the  benefit  of  its  creditors, 
(leorge  M.  West  Co.  v.  Lea,  (1899)  174 
U.  S.  690,  19  S.  Ct.  836,  43  U.  S.  (L.  ed.) 
1098;  In  re  Bertenshaw,  (1907)  157  P'ed. 
363,  85  C.  C.  A.  61,  13  Ann.  Cas.  986, 
17  L.  R.  A.   (N.  S.)   886. 

Sufficient  evidence  of  insolvency. —  The 
inability  of  a  partnership  to  meet  its 
matured  obligations,  together  with  its 
dissolution,  and  the  transfer  of  practically 


all  of  its  property  to  creditors,  either  by 
way  of  payment  or  security,  leaving  other 
debts  unpaid,  were  held  to  be  facts  suffi- 
cient to  establish  its  insolvency.  In  re 
Miller,  (W.  D.  N.  Y.  1900)  104  Fed.  764, 
6  Am.  Bankr.  Rep.   140. 

Both  individuals  and  partnership  mak- 
ing assignment. —  The  proper  rule  seems 
to  be  that  where  both  the  partnership  and 
each  of  the  individuals  who  compose  it 
make  an  assignment,  this  act  of  bank- 
ruptcy is  committed  by  all  of  them.  The 
adjudication  should  therefore  embrace  both 
the  firm  and  the  individual  members. 
Green  River  Deposit  Bank  r.  Craig,  (1901) 
110  Fed.  137,  citing  In  re  Meyer,  (C.  C 
A.  1899)  98  Fed.  976,  and  In  re  Grant. 
(1901)    106  Fed.  497. 

Petition  —  Form. —  Official  Form  No.  2 
is  a  "  partnership  petition."  No  official 
form  having  been  prescribed  for  a  petition 
in  involuntary  bankruptcy,  against  a  part- 
nership, form  No.  3  (the  general  form  of 
a  creditors'  petition)  is  to  be  used  for 
that  purpose,  with  such  changes  as  are 
necessary  to  meet  the  exigencies  of  the 
particular  case.  Mather  i\  Coe,  (N.  D. 
Ohio  1899)  92  Fed.  333,  1  Am.  Bankr. 
Rep.  504. 

A  partnership  is  a  distinct  entity,  which 
requires  a  petition  specifically  directed 
against  it,  alleging  an  act  of  bankruptcy 
in  which  it  is  expressly  involved,  and 
resulting  in  an  adjudication  against  the 
partnership  itself,  irrespective  of  and  in 
addition  to  any  that  may  be  made  against 
the  individual  members;  and  simultaneous 
proceedings  against  the  individual  mem- 
bers of  a  partnership  do  not  necessarily 
bring  the  partnership  into  court,  so  as  to 
authorize  an  amendment  calling  for  an 
adjudication  against  it.  In  re  Mercur, 
(3d  Cir.  1903)  122  Fed.  384,  58  C.  C.  A. 
472,  10  Am.  Bankr.  Rep.  505, 

Only  one  petition  need  he  filed  upon  the 
voluntary  application  of  a  partnership  for 
the  benefit  of  the  Bankruptcy  Act,  and  all 
that  is  done  thereupon  constitutes  but  one 
proceeding,  although  it  includes  granting 
a  discharge  to  each  of  the  partners.  In 
re  Langslow,  (N.  D.  N.  Y.  1899)  98  Fed. 
869,  1  Am.  Bankr.  Rep.  258;  In  re  Gay, 
(D.  C.  N.  H.  1899)  98  Fed.  870,  3  Am. 
Bankr.  Rep.  529. 

'Necessity  of  notice  to  nonassenting  part' 
ner. —  Members  of  a  partnership  who  do 
not  join  in,  or  assent  to,  the  filing  of  a 
petition  in  bankruptcy  against  the  part- 
nership,  and  who  have  not  been  notified 
thereof,  eannot  be  adjudicated  bankrupt. 
In  re  Murray,  (N.  D.  la.  1899)  96  Fed. 
600,  3  Am.  Bankr.  Rep.  601 ;  In  re  Russell, 
(N.  D.  la.  1899)  97  Fed.  32,  3  Am.  Bankr. 
Rep.  91;  In  re  Junck,  (E.  D.  Wis.  1909) 
169  Fed.  481,  22  Am.  Bankr.  Rep.  298. 
See  also  General  Order  8. 

In  In  re  Altman,  (1899)  95  Fed.  26-3, 
it  was  held  that  the  adjudication  of  the 
petitioners  as  bankrupts,  both  as  copart- 
ners and  as  individuals,  was  erroneous  and 
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would  he  vacated  on  motion,  as  onlj  cer- 
tain members  of  the  firm  had  filed  their 
petitions  and  ilo  notice  of  the  proceed Ings 
had  been  given  to  the  other  partners. 

Where  gome,  hut  not  all,  of  the  mem- 
hera  of  a  partnership  file  a  petition  in 
hankruptctf  asking  for  the  adjudication  of 
the  firm,  the  proceeding  i<  a  voluntary  one 
as  to  the  firm  and  the  petitioners,  but  it 
is  involuntary  as  to  nonassenting  part- 
ners. In  re  Murray,  (X.  I).  la.  1S91))  96 
Fed.  600,  3  Am.  j>ankr.  Rep.  601;  In  re 
C'arleton,  (D.  C  Mass.  1902)  115  Fed. 
246,  S  Am.  Bankr.  Rep.  270;  In  re  Cebal- 
los,  (D.  r.  X.  J.  19(>S)  161  Fed.  445,  20 
Am.  Bankr.  Rep.  459 ;  In  re  Junck,  (  E.  D. 
Wis.  1909)  169  Fed.  4S1,  22  Am.  Bankr. 
Rep.  298. 

(yeneral  Order  No.  8  provides  that  a 
nonconsenting  partner  may  resist  the 
petition. 

Who  may  file  petition. —  .1  member  of 
the  partnership  may  file  a  petition  seeking 
the  adjudication  of  his  firm  as  a  bank- 
rupt. In  re  .Murray.  (X.  1).  la.  1S99)  96 
Fed.  600,  3  Am.  Bankr.  Rep.  001;  In  re 
Russell,  (X.  D.  la.  1899)  97  Fed.  32,  3 
Am.  Bankr.  Rep.  91;  In  re  Duguid,  (E. 
D.  X.  C.  1900)  100  Fed.  274,  3  Am. 
Bankr.  Rep.  794;  In  re  Carleton,  (D.  C. 
Mass.  19(h2)  115  Fed.  246,  8  \m.  Bankr. 
Rep.  270;  In  re  Junck,  (E.  D.  Wis.  1909) 
169  Fed.  4S1,  22  Am.  Bankr.  Rep.  298. 

But  a  single  partner  cannot  maintain  a 
petition  to  have  his  partnership  adjudged, 
a  voluntary  or  an  involuntary  bankrupt, 
in  the  sense  in  which  these  terms  are  gen- 
erally used.  In  re  Cehallos,  (D.  C.  N.  J. 
1908)  161  Fed.  445,  20  Am.  Bankr.  Rep. 
459. 

An  objection  that  the  petitioner  and  the 
alleged  bankrupts  are  partners  cannot  be 
determined  on  a  preliminary  object ii>n  to 
the  jurisdiction  of  the  court,  where  the 
arrangement  between  the  parties  goes  to 
the  merits  of  the  cont  rovers  v.  In  re 
Schenkein.    (1902)    113  Fed.  421. 

An  objecting  partner  cannot  be  adju- 
dicated against  his  will.  In  re  Junck, 
(E.  D.  Wis.  1909)  169  Fed.  481,  22  Am. 
Bankr.  Rep.  298.  See  also  Steiner  v. 
Faulke,  (C.  C.  A.  5th  Cir.  1915)  222  Fed. 
61. 

But  such  nonronsenting  partner  does 
not  hold  a  veto  on  tiie  jurisdiction  of  the 
court  over  tlie  partnership  as  an  entitv. 
In  re  Junck,  ( E.  D.  Wis.  1909)  169  Fed. 
481,  22  Am.  Bankr.  Rep.  298. 

Thus  while  tlie  objecting  partner  may 
prevent  his  own  adjudication,  he  cannot 
escape  an  accounting  which  is  npce<<sary 
to  facilitate  the  jurisdiction  of  tlie  court 
over  the  partnership  case.  In  re  Junck, 
(E.  D.  Wis.  1909)  169  Fed.  481,  22  Am. 
Bankr.  Rep.  298. 

The  firm  creditors  may  also  file  a  peti- 
tion in  bankruptcy  against  tlie  jmrtnor- 
ship  entity,  as  well  as  a«;ain>l  tl>c  indi- 
vidual members  thereof.  Clieraical  Xat. 
Bank   i?    Meyer,    (E.   D.   X.   Y.    1899)    92 


Fed.  896.  1  Am.  Bankr.  Rep.  565;  In  re 
-Mercur,  *  E.  D.  Pa.  1899)  95  Fed.  634,  2 
Am.  Bankr.  Rep.  626;  In  re  !^Iever.  (2d 
Cir.  1899)  98  Fed.  976,  39  C.  C*  A.  368, 
3  Am.  Bankr*  Rep.  5.59;  In  re  Schenkein, 
<W.  D.  X.  Y.  19ih2)  113  Fed.  421,  7  .\m. 
Bankr.  Rep.  162;  In  re  Salmon,  (W.  D. 
Mo.  1906)  143  Fed.  395,  16  Am.  Bankr. 
Rep.  122;  Matter  of  L.  Hee,  (D.  C.  Hawaii 
1904)    13   Am.   Bankr.   Rep.  8. 

**  The  court  acquires  jurisdiction  of  the 
proceeding  on  the  filing  of  the  petition. 
If  it  is  filed  by  all  the  partners,  the  adju- 
dication is  made  at  once;  if  bv  lei^s  than 
all,  the  partner  who  refuses  to  join  in 
the  petition  may  oppose  the  adjudication  as 
he  might  if  the  proceeding  was  involun- 
taryi  and  he  may  make  every  defense  open 
to  a  debtor  upon  such  a  petition.  It  is 
open  to  him  or  his  personal  representatives 
to  move  to  set  aside  an  adjudication  after 
it  has  been  made;  but  a  creditor  has  no 
right  to  oppose  an  adjudication  in  bank- 
ruptcy except  such  right  may  be  expressly 
given  to  him  bv  the  statute.*'  In  re  Ives, 
(C.  C.  A.  1902*)    113  Fed.  911. 

Individual  petitions. —  A  petition  having 
I>een  filed  against  one  menil>er  of  a  firm 
individuallv,  the  other  members  thereof 
will  not  l)e  adjudicated  bankrupt  thereon, 
even  altliough  they  came  in  of  their  oi^-n 
p  motion  and  consented  to  be  adjudged  bank- 
rupt. If  such  other  perbons  wish  to  be 
adjudged  bankrupt,  they  must  present 
their  own  individual  petition,  pay  the 
fees,  and  observe  all  statutory  require- 
ments. Mahonev  r.  Ward,  (1900)  100 
Fed.  278. 

Individual  petition  seeking  discharge 
from  partnership  debts. —  Where  a  mem- 
ber of  a  partnership  files  a  petition  in 
bankruptcy,  and  seeks  thereby  to  obtain 
a  dishargc  from  his  liability  for  the  pay- 
ment of  partnership  obligations,  as  well 
as  his  individual  debts,  the  petition,  sched- 
ules, and  notices  to  creditors  should  con- 
tain the  averments  and  information  neces- 
sary to  lay  a  foundation  for  discharge 
effectual  as  against  firm  creditors.  /»  re 
I^aughlin,  (X.  D.  la.  1899)  96  Fed.  589, 
3  Am.  Bankr.  Rep.  1 ;  In  re  McFaun,  ( X. 
1).  la.  1899)  96  Fed.  592,  3  Am.  Bankr. 
Rep.  66;  In  re  Hartman,  (X.  D.  la.  1899) 
96  Fed.  593,  3  Am.  Bankr.  Rep.  65;  In  re 
Carmichael,  (X.  1).  la.  1899)  96  Fed.  594, 
2  Am.  Bankr.  Rep.  8)5;  In  re  Russell, 
(X^  1).  la.  1899  >  97  Fed.  32,  3  Am.  Bankr. 
Rep.  91;  In  re  Gay,  (1).  C.  X.  H.  1S99) 
98  Fed.  S70,  3  Am.  Bankr.  Rep.  529;  In  re 
Hale.  (E.  I).  X.  C.  1901)  107  Fed.  432,  6 
.Am.  Bankr.  Rep.  35;  In  re  Farley,  (W.  D. 
Va.  19(12)  115  Fed.  .359,  8  Am.  Bankr 
Rep.  260;  In  re  Fiegenl>aum,  (2d  Cir. 
19U3)  121  Fed.  69,  57  C  C.  A.  409.  9  Am. 
Bankr.  Rep.  59.5;  In  re  Morrison,  (W.  D. 
Tex.  1904)  127  Vvd.  1S6,  11  Am.  Bankr. 
Kep.  49S;  Matter  of  L.  lice,  (1).  C.  Hawaii 
1904)  13  Am.  Bankr.  Rep.  S;  Xew  Y'ork 
Inst.,    etc.,    t\    Crockett,    (1907)     17    Am. 
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Bankr.  Rep.  233,  117  App.  Div.  269,  102 
N".  Y.  S.  412. 

Discharge. —  As  to  the  effect  of  a  dis- 
charge with  respect  to  partnership  debts. 


see  the  annotation  under  the  first  subdi- 
vision of  section  17a. 

Fraud  of  a  partner  and    its   effect   on 
right  to  a  discharge,  see  section  14&  (2). 


h  [Administration  of  estate.]  The  creditors  of  the  partnership  shall 
appoint  the  trustee;  in  other  respects  so  far  as  possible  the  estate  shall  be 
administered  as  herein  provided  for  other  estates.     [  {1898)  30  3 tat,  L,  547,] 


As  to  appointment  of  trustees  generally, 
see  section  44a. . 

Trustee  of  partnership  estate. —  Wiere 
a  firm  is  adjudicated  a  bankrupt  the  trus- 
tee is  entitled  to  an  order  that  the  sepa- 
rate estate  of  the  partners  be  turned  over 
to  him  for  administration,  especially 
where  no  objection  is  made  by  the  member 
who  has  not  been  adjudicated  a  bankrupt. 
Francis  v.  McNeal,  (1913)  228  U.  «.  tJ95, 
33  S.  Ct.  701,  57  U.  S.  (L.  ed.)  1029, 
L.  R.  A.  191 5E  706,  wherein  the  court 
said :  "  We  should  infer  from  §  5»  clauses 
c  through  g,  that  the  assumption  of  the 
Bankruptcy  Act  was  that  the  partnership 
and  individual  estates  both  were  to  be  ad- 
ministered, and  that  the  only  exception 
was  that  in  /t,  *  in  the  event  of  one  or 
more,  but  not  all  of  the  members  of  a 
partnership  being  adjudged  bankrupt.'  In 
that  case  naturally  the  partnership  prop- 
erty may  be  administered  by  the  partners 
not  adjudged  bankrupt  and  does  not  come 
into  bankruptcy  at  all  except  by  consent. 
But  wc  do  not  perceive  tliat  the  clause 
imports  that  the  partnership  could  be  in 
bankruptcy,  and  the  partners  not.  The 
hypothesis  is  that  some  of  the  partners 
are  in,  but  that  the  firm  has  remained  out, 
and  provision  is  made  for  its  continuing 
out.  The  necessary  and  natural  meaning 
goes  on  further  than  that." 

The  statute  contemplates  that  tlie  trus- 
tee elected  for  a  partnership  shall  also  be 
the  trustee  of  the  individual  partners;  and 


there  is  no  authority  for  the  election  of 
separate  trustees  for  the  partners.  In  re 
Coe,  (S.  D.  X.  Y.  1907)  154  Fed.  162,  18 
Am.  Bankr.  Rep.  715.  And  see  generally 
tlie  annotation  under  the  following  sub- 
division of  this  section. 

See,  however,  In  re  Bertenshaw,  (8th 
Cir.  1007)  157  Fed.  363,  13  Ann.  Cas. 
i)S6.  ^r)  C.  C.  A.  61,  19  Am.  Bankr.  Rep. 
577,  wherein  it  was  said  that  where  a 
partnership  is  adjudged  bankrupt,  and  the 
members  of  the  partnership  are  not,  the 
trustee  takes  title  to  the  partnership  prop- 
erty and  to  that  only,  and  his  full  duty  is 
discharged  and  all  the  power  which  he  has 
is  exercised  when  he  collects  and  con- 
verts the  partnership  property  into  money 
and  distributes  its  proceeds  among  the 
creditors. 

Appointment  of  trustee  —  separate  peti- 
tion.—  The  provision  that  **  the  creditors 
of  the  partnership  shall  appoint  the  trus- 
tee "  applies  only  in  the  case  of  a  joint 
petition ;  in  the  case  of  a  separate  petition, 
although  the  assets  are  partnership  assets, 
the  separate  creditors  have  the  right  to 
vote.     In  re  Beck,  (1901)   110  Fed.  140. 

Third  party  proving  claim. —  WTiere  one 
of  the  members  of  a  bankrupt  partnership 
has  a  claim  against  the  partnership,  and 
assigns  thib  as  collateral  for  a  debt  to  a 
third  party,  this  third  party  cannot  prove 
the  claim  or  vote  on  it  in  the  election  of 
a  trustee,  not  being  the  owner  of  the 
claim.    In  re  Eagles,   (1900)   99  Fed.  695. 


e  [Jurisdiction  over  one  partner  sufficient.]  The  court  of  bankruptcy 
which  has  jurisdiction  of  one  of  the  partners  may  have  jurisdiction  of  ail 
the  partners  and  of  the  administration  of  the  partnership  and  individual 
property.      \{1898)  30  Stat.  L.  547.] 

566;  Mills  r.  Fisher,  (6th  Cir.  1908)  159 
Fed.  807,  899,  87  C.  C.  A.  77,  79,  16 
L.  R.  A.  (X.  S.)  656,  20  Am.  Bankr.  Rep. 
237;  In  re  Ceballos,  (D.  C.  N.  J.  1908) 
161  Fed.  445,  20  Am.  Bankr.  Rep.  459; 
In  re  p]vervbody's  Grocerv,  etc..  Market, 
(D.  C.  Okla.  1908)  173  Fed.  492,  21  Am. 
Bankr.  Rep.  925 ;  In  re  Lattimer,  ( E.  T). 
Pa.  1909)  174  Fed.  824,  23  Am.  Bankr. 
Rep.  388;  In  re  Morgan,  (X.  D.  Ga. 
1911)  184  Fed.  938;  Francis  v.  McXeal, 
(C.  C.  A.  3d  Cir.  1911)  186  Fed.  481; 
Menke  r.  Sunderman,    {C.  C.    A.   3d   Cir. 


Entity  doctrine  —  Adjudication  of  part- 
nership icithout  adjudication  of  members. 
—  It  has  been  held  that  a  partnership  is 
a  *  person  "  or  entity  which  may  be  ad- 
judfjed  bankrupt  upon  its  voluntary  peti- 
tion, or  in  involuntary  proceedings,  if  it 
has  committed  an  act  of  bankruptcy,  irre- 
spective of  any  adjudication  of  the  indi- 
vidual partners  as  bankrupts.  See  In  re 
Meyer,  (2d  Cir.  1899)  98  Fed.  976,  39 
C.  C.  A.  368,  3  Am.  Bankr.  Rep.  559; 
In  re  Stokes,  (E.  D.  Pa.  1901)  106  Fed. 
312,  6  Am.  Bankr.  Rep.  262;  In  re  Mer- 
cur,  (3d  Cir.  1903)  122  Fed.  384,  58 
C.  C.  A.  472,  10  Am.  Bankr.  Rep.  505; 
Diekas  r.  Barnes,  (6th  Cir.  1905)  140  Fed. 
849,  72  C.  C.  A.  261,  15  Am.  Bankr.  Rep, 


1911)  186  Fed.  480;  Matter  of  Wing 
Yick  Co.,  (D.  C.  Hawaii  1905)  13  Am. 
Bankr.  Rep.  757;  American  Steel,  etc.,  Co. 
V    Coover,-  (1910)    27  Okla.   131,  111    Par. 
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217,  30  L.  R.  A.  (N.  S.)  787;  Fidelity 
Trust  Co.  V.  Gaskell,  (1912)  195  Fed. 
865,  115  C.  C.  A.  527;  In  re  Springer, 
(E.  D.  X.   C.   1912)    199  Fed.  294. 

But  in  Francis  v.  McNeal,  (1913)  228 
U.  S.  695,  33  S.  Ct.  701,  57  U.  S.  (L.  ed.) 
1029,  L.  R.  A.  1915E  706,  affirming  a  de- 
cree in  (1911)  186  Fed.  481,  108  C.  C.  A. 
459,  requiring  a  partner  ( Francis )  to  turn 
over  his  separate  estate  for  administration 
to  the  trustee  in  bankruptcy  of  the  part- 
nership, Mr.  Justice  Holmes  said :  "  Since 
Cory  on  Accounts  was  made  more  famous 
by  Lindley  on  Partnership,  the  notion 
that  the  firm  is  an  entity  distinct  from 
its  members  has  grown  in  popularity,  and 
the  notion  has  been  confirmed  by  recent 
speculations  as  to  the  nature  of  corpora- 
tions and  the  oneness  of  any  somewhat 
permanently  combined  group  without  the 
aid  of  law.  But  the  fact  remains  as  true 
as  ever  that  partnership  debts  are  debts 
of  the  members  of  the  firm,  and  that  the 
individual  liability  of  the  members  is  not 
collateral  like  that  of  a  surety,  but  pri- 
mary and  direct,  whatever  priorities  there 
may  be  in  the  marshaling  of  assets.  The 
nature  of  the  liability  is  determined  by 
the  common  law,  not  by  the  possible  in- 
tervention of  the  bankruptcy  act.  There- 
fore ordinarily  it  would  be  impossible  that 
a  firm  should  be  insolvent  while  the  mem- 
bers of  it  remained  able  to  pay  its  debts 
with  money  available  for  that  end.  A 
judgment  could  be  got  and  the  partner- 
ship debt  satisfied  on  execution  out  of  the 
individual  estates.  The  question  is  whether 
the  bankruptcy  act  has  established  prin- 
ciples inconsistent  with  these  fundamental 
rules,  although  the  business  of  such  an 
act  is,  so  far  as  may  be,  to  preserve,  not 
to  upset,  existing  relations.  It  is  true 
that  by  sec.  1,  the  word  '  person,*  as  used 
in  the  act,  includes  partnerships;  that  by 
the  same  section,  a  person  shall  be  deemed 
insolvent  when  his  property,  exclusive, 
etc.,  shall  not  be  sufficient  to  pay  his 
debts;  that  by  sec.  5a,  a  partnership  may 
be  adjudged  a  bankrupt,  and  that  by 
sec.  14a,  any  person  may  file  an  applica- 
tion for  discharge.  No  doubt  these  clauses, 
taken  together,  recognize  the  firm  as  an 
entity  for  certain  purposes,  the  most  im- 
portant of  which,  after  all,  is  the  old  rule 
as  to  the  prior  claim  of  partnership  debt 
on  partnership  assets,  and  that  of  indi- 
vidual debts  upon  the  individual  estate. 
Sec.  5g.  But  we  see  no  reason  for  sup- 
posing that  it  was  intended  to  erect  a 
commercial  device  for  expressing  special 
relations  into  an  absolute  and  universal 
formula, —  a  guillotine  for  cutting  off  all 
the  consequences  admitted  to  attach  to  the 
partnerships  elsewhere  than  in  the  bank- 
ruptcy courts.  On  the  contrary,  we  should 
infer  from  sec.  5,  clauses  c  through  g,  that 
the  assumption  of  the  bankruptcy  act  was 
that  the  partnership  and  individual  estates 
both  were  to  be  administered,  and  tliat 
the  only  exception  was  that  in  h,  *  in  the 


event  of  one  or  more,  but  not  all,  of  the 
members  of  a  partnership  being  ad- 
judged bankrupt.*  In  that  case,  natur- 
ally, the  partnership  property  may  be 
administered  by  the  partners  not  ad- 
judged bankrupt,  and  does  not  come  into 
bankruptcy  at  all  except  by  consent.  But 
we  do  not  perceive  that  the  clause  imports 
that  the  partnership  could  be  in  bank- 
ruptcy, and  the  partners  not.  The  hy- 
pothesis is  that  some  of  the  partners  are 
in,  but  that  the  firm  has  remained  out, 
and  provision  is  made  for  its  continuing 
out.  The  necessary  and  natural  meaning 
goes  no  further  than  that.  On  the  other 
hand,  it  would  be  an  anomaly  to  allow 
proceedings  in  bankruptcy  against  joint 
debtors  from  some  of  whom,  at  any  time 
before,  pending,  or  after  the  proceeding, 
the  debt  could  be  collected  in  full.  If 
such  proceedings  were  allowed,  it  would 
be  a  further  anomaly  not  to  distribute  all 
the  partnership  assets.  Yet  the  individual 
estate,  after  paying  private  debts,  is  part 
of  those  assets,  so  far  as  needed.  Sec.  5/. 
Finally,  it  would  be  a  third  incongruity 
to  grant  a  discharge  in  such  a  case  from 
the  debt  considered  as  joint,  but  to  leave 
the  same  persons  liable  for  it  considered 
as  several.  We  say  the  same  persons,  for 
however  much  the  difference  between  firm 
and  member  under  the  statute  be  dwelt 
upon,  the  firm  remains  at  common  law  a 
group  of  men,  and  will  be  dealt  with  as 
such  in  the  ordinary  courts  for  use  in 
which  the  discharge  is  granted.  If,  as 
in  the  present  case,  the  partnership  and 
individual  estates  together  are  not  enough 
to  pay  the  partnership  debts,  the  rational 
thing  to  do,  and  one  certainly  not  forbid- 
den by  the  act,  is  to  administer  both  in 
bankruptcy.  If  such  a  case  is  within  sec. 
bhy  it  is  enough  that  Francis  never  has 
objected  to  the  firm  property  being  ad- 
ministered by  the  trustee.  If  it  be  said 
that  th^  logical  result  of  our  opinion  is 
that  the  partners  ought  to  be  put  into 
bankruptcy  whenever  the  firm  is,  as  heH 
by  the  late  Judge  Lowell,  in  an  able  opin- 
ion (In  re  Forbes,  (1904)  128  Fed.  137), 
it  is  a  sufficient  answer  that  no  such  objec- 
tion has  been  taken,  but,  on  the  contrary, 
Francis  has  consented  and  agreed  to  hand 
over  his  property  according  to  the  order 
of  the  court.  So  far  as  Vaccaro  t>.  Mem- 
phis Security  Bank,  (1900)  43  C  C.  A. 
279,  103  Fed.  436,  442,  is  inconsistent  with 
the  opinion  of  the  majority  in  Re  Berten- 
shaw,  (1907)  17  L.  R.  A.  (N.  S.)  886,  85 
C.  C.  A.  61,  157  Fed.  363,  13  Ann.  Cas. 
986,  we  regard  it  as  sustained  by  the 
stronger  reasons  and  as  correct.**  As  to 
the  cases  referred  to  at  the  end  of  the 
foregoing  quotation,  Vaccaro  t?.  Memphis 
Security  Bank,  (1900)  103  Fed.  436,  43 
C.  C.  A.  279  held  that  "  the  insolvency  of 
the  firm  and  every  member  would  have  to 
be  averred  and  shr)wn  before  the  firm  could 
be  adjudged  bankrupt,**  while  the  dpposile 
was  held   in   He  Bertenshaw,    (1907)    157 
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Fed.  363,  85  C  C.  A.  61,  13  Ann.  Cas.  986, 
17  L.  R.  A.   (N.  S.)  886. 

**  I  think  it  may  be  regarded  as  defi- 
nitely settled  that  a  court  of  bankruptcy 
in  proceedings  against  a  partnership  has 
no  jurisdiction  to  administer  upon  the 
estate  of  an  alleged  secret  partner  with- 
out declaring  him  a  bankrupt  or  finding 
him  insolvent."  Per  Thompson,  J.,  in  In 
re  Kramer,  (E.  D.  Pa.  1914)  218  Fed. 
138. 

But  it  has  been  held  that  when  a  part- 
nership is  adjudged  bankrupt,  the  indi- 
vidual estates  of  the  partners,  although 
these  partners  are  not  individually  ad- 
judged bankrupts,  are  drawn  to  the  Bank- 
ruptcy Court  tor  administration;  and  the 
latter  court  can,  by  a  summary  order, 
compel  the  assignee  for  the  benefit  of  cred- 
itors of  one  of  the  partners  to  transfer  to 
the  trustee  the  property  so  assigned,  such 
assignee  not  holding  by  an  adverse  title, 
but  in  the  assignor's  right.  In  re  Stokes, 
( 1901 )   106  Fed.  312. 

Question  discussed  and  authorities  re- 
viewed.— A  court  of  bankruptcy  may  draw 
to  itself  for  administration  the  estate  of 
a  partner,  not  adjudicated,  as  part  of 
the  administration  of  the  firm  bankruptcy. 
In  re  Samuels,  (S.  D.  N.  Y.  1913)  207 
Fed.  195,  wherein  Hand,  J.,  said:  "This 
motion  presents  a  question  which  has  been 
much  contested  in  the  books;  i.  e.,  may  a 
court  of  bankruptcy  draw  to  itself  for  ad- 
ministration the  estate  of  a  partner,  not 
adjudicated,  as  part  of  the  administration 
of  the  firm  bankruptcy?  In  this  case  two 
partners  and  the  bankrupt  firm  have  been 
adjudicated,  but  Valentine  never  has.  The 
greater  number  of  authorities  appear  to 
be  in  favor  of  the  motion,  but  there  is  a 
strong  decision  to  the  contrary  in  the 
eighth  circuit,  by  a  divided  vote.  In  re 
Bertenshaw,  167  Fed.  363,  85  C.  C.  A.  61. 
17  L.  R.  A.  (N.  S.)  886.  13  Ann.  Cas.  986. 
The  law  has  taken  its  rise  from  what 
was  certainly  an  obiter  remark  of  Judge 
Wallace  in  Re  Meyer,  98  Fed.  976,  979,  39 
C.  C.  A.  368,  which  affirmed  Judge  Thomas 
in  the  same  case  (D.  C.)  92  Fed.  896. 
That  remark  was  the  basis  of  a  decision 
of  Judge  McPherson,  in  Re  Stokes,  (D.  C.) 
106  Fed.  312,  and  it  was  followed  by 
Judge  Severens,  for  the  sixth  circuit,  in 
Dickas  v.  Barnes,  140  Fed.  849,  72  C.  C. 
A.  261,  6  L.  R.  A.  (X.  S.)  664,  although 
the  actual  decision  went  off  on  a  question 
of  appeal.  It  was  likewise  a  basis  of  the 
decision  of  Judge  Holland  in  Re  Lattlmer 
(D.  C.)  174  Fed.  826,  which  was  affirmed 
in  an  elaborate  opinion  by  Judge  Lanning, 
for  the  third  circuit,  in  Francis  v.  Mc- 
Neal,  186  Fed.  481,  108  C.  C  A.  469.  The 
doctrine  in  that  case  was  limited  to  a  case 
where  the  firm  adjudication  involved  the 
insolvency  of  the  partnership;  the  theory 
being  that  the  firm  could  not  be  insolvent 
unless  the  partners  were  also  insolvent, 
under  the  rule  in  Re  Blair  (D.  C.)  90  Fed. 
76;   Vaccaro  c.  Security  Bank,   103  Fed. 


436,  43  C.  C.  A.  279,  and  other  cases.  It 
was  the  basis  also,  of  Judge  Hook's  dis- 
sent in  Re  Bertenshaw,  supra.  Judge 
Quarles,  in  Re  Junck  &  Balthazard,  (D.  C.) 
169  Fed.  481,  ruled  in  the  same  way,  as 
did  Judge  Lanning  in  Re  Ceballos  &  Co., 
(D.  C.)  161  Fed.  445.  In  Re  Kaufman, 
176  Fed.  96,  99  C  C  A.  107,  in  our  own 
Circuit  Court  of  Appeals,  expressly  re- 
served this  question  from  the  decision, 
and,  so  far  as  it  bears  upon  the  question 
at  all,  favors  the  rule  in  Re  Meyer,  supra. 
I  have  found  nothing  to  the  contrary  un- 
less it  be  in  Re  Solomon,  (D.  C.)  163  Fed. 
140,  where  Judge  Chatfield  ruled  that  the 
partner  should  administer  the  estate,  yet 
file  schedules  in  this  court.  I  do  not  under- 
stand that  he  did  not  think  In  re  Meyer 
controlling.  On  principle,  the  entity  theory 
forbids  considering  the  solvency  of  the  part- 
ners, in  determining  the  firm  adjudication. 
They  are  guarantors  of  the  firm's  solvency, 
and  though  they  may  have  to  pay  the 
whole  deficiency  of  the  firm's  debts,  they 
still  have  a  right  against  the  firm.  While 
from  the  point  of  view  of  the  creditors  the 
partner's  liability  is  an  asset,  the  firm 
books  would  show  it  as  a  liability  of  the 
firm  to  the  contributing  partners.  It  is 
only  when  the  firm  entity  is  forgotten 
that  the  partner's  liability  may  be  re- 
garded as  a  firm  asset.  If  the  firm  be 
regarded  as  an  individual  for  a  moment 
the  thing  is  plain.  Suppose  that  A.  guar- 
antees all  of  B.'s  debts  and  B.  then  be- 
comes bankrupt.  From  the  point  of  view 
of  the  creditors  the  claim  against  A.  is 
an  asset,  and  it  might  be  thought  that 
A.'s  insolvency  was  a  necessary  condition 
of  B.'s  bankruptcy.  However,  this  is  not 
true,  because,  though  A.  could  not  prove 
in  competition  with  any  of  the  creditors 
against  B.'s  estate,  having  guaranteed  all 
equally,  still  he  would  have  a  claim  in 
case  he  took  up  all  the  debts,  or  in  case 
he  paid  the  deficiency  after  the  assets 
were  exhausted.  Precisely  the  same  rela- 
tions exist  between  the  firm  and  the  part- 
ners. If  this  be  so,  then  it  follows  that 
the  separate  estates  should  not  be  drawn 
into  bankruptcy  administration  without 
separate  adjudication.  The  firm  as  an 
entity  may  be  solvent  or  insolvent,  as  its 
assets  are  sufficient,  and  the  deficiency 
which  the  partners  will  have  to  pay  will 
be  great  or  small  according  to  this  insuffi- 
ciency. That  deficiency  is  an  individual 
liability  of  the  partners,  and  under  any 
adequate  grasp  of  the  entity  theory  ought 
to  be  a  provable  claim  against  the  sepa- 
rate estate,  though,  of  course,  the  law 
has  been  settled  to  the  contrary  for  100 
years,  unless  section  5g  may  some  day  be 
held  to  efl'ect  the  more  consistent  rule. 
In  determining  the  partner's  solvency,  that 
liability  would,  of  course,  be  reckoned, 
even  though  under  the  law  the  individual 
debts  are  preferred  claims,  and  his  solvency 
would  depend  upon  whether  his  estate  can 
answer  all  these  debts.     It  seems  to  me 


586 


L  FED.  STAT.  ANN.   (2d  Ed.) 


Sec.  ffc 


obvious  justice  that  this  whole  separate 
estate  ouglit  not  to  be  drawn  into  the  bank- 
ruptcy court  for  administration  unless  that 
be  true;  and  so  far,  indeed,  Judge  Lan- 
ning  felt  bound  to  go  in  Francis  v.  Mc- 
Neal,  8Upray  to  avoid  unjust  results.  The 
whole  subject  of  partnership  has  undoubt- 
edly always  been  exceedingly  confused, 
simply  because  our  law  has  failed  to  recog- 
nize that  partners  are  not  merely  joint 
debtors.  It  could  be  straiglitencd  out  into 
great  simplicity,  and  in  accordance  with 
business  usages  and  business  understand- 
ing, if  the  entity  of  the  firm,  though  a 
fiction,  were  consistently  recognized  and 
enforced.  Like  the  concept  of  a  corpora- 
tion, it  is  for  many  purposes  a  device  of 
the  utmost  value  in  clarifying  ideas  and 
in  making  easy  the  solution  of  legal  rela- 
tions. It  would,  moreover,  avoid  what 
must  appear  to  every  unsophisticated  per- 
son the  very  grave  injustice  of  seizing  the 
separate  estate  of  a  man  who  has  com- 
mitted no  act  of  bankruptcy  or  who  may 
even  be  solvent,  and  administering  it  in 
this  court.  Nevertheless,  the  law  was  too 
well  fixed  until  1898  to  allow  a  change, 
at  which  time  the  present  act  gave  an 
opportunity  to  construe  the  law  in  accord- 
ance with  principle.  Yet  I  cannot  disre 
gard  the  language  of  In  re  ^feyer,  svpra, 
even  though  it  was  obiter  in  the  case 
there  at  bar.  It  was  probably  intended 
as  a  direction  for  the  future  conduct  of 
that  very  case,  and  as  such  it  was  per- 
haps followed.  Nor  do  I  think  that  .Judge 
Lanning's  distinction  ouglit  to  be  followed, 
though  it  would  somewhat  mend  the  hard- 
ship of  the  rule."  See  also  the  discussion 
in  Hewitt  r.  Haves,  (1910)  204  Mass.  586, 
90  N.  E.  985,  27  L.  R.  A.  (N.  S.)   154. 

"It  18  to  he  observed  that  a  solvent 
partnership  may  be  adjudged  a  bankrupt 
if  it  has  made  a  general  assignment  for 
the  benefit  of  its  creditors  .  .  .  and 
perhaps  in  such  a  case  adjudication  of 
bankruptcy  of  the  individual  members 
would  not  be  necessary  (see  Dickas  v. 
Barnes,  (1905)  140  Fed.  849,  72  C.  C.  A. 
261,  5  L.  R.  A.  (N.  S.)  654:  In  re  Ber- 
tenshaw,  (1907)  157  Fed.  363,  85  C.  C.  A. 
61,  13  Ann.  Cas.  986,  17  L.  R.  A.  (N.  S.) 
886),  especially  if  the  order  of  adjudica- 
tion, of  the  partnership  exprcs^^ly  states 
that  it  binds  only  the  partners 'lip  entity 
and  not  the  partners  as  individuals  (such 
was  the  order  in  the  case  of-/n  re  Berten- 
shaw,  (1907)  157  Fed.  363,  85  C.  C.  A.  61, 
13  Ann.  Cas.  986.  17  L.  R.  A.  (N.  S.) 
886)."    3  R.  C.  L.  210. 

Where  one  of  the  partners  is  adjudged 
bankrupt  and  the  court  thus  acquires 
jurisdiction  of  him,  the  partnership  is 
dissolved;  and  if  the  partnership  also  is 
adjudged  bankrupt,  the  Bankruptcy  Court 
is  given  jurisdiction  by  clause  c  of  the 
partnership  and  of  all  its  members,  be- 
cause \t  then  becomes  necessarv  to  mar- 
shal  the  properties  and  the  liabilities  of 
the  partnership  and  its  members,  and  to 
distribute   the   proceeds  of  the   properties 


among  the  creditors  In  accordance  with 
the  equitable  rule  recited  in  clause  /.  In 
re  Bertenshaw,  (8th  Cir.  1907)  157  Fed. 
363,  13  Ann.  Cas.  986,  85  C.  C.  A.  61,  19 
Am.  Bankr.  Rep.  677. 

Jurisdiction  as  to  estate  of  deceased 
partner. —  Upon  the  filing  of  a  petition  in 
bankruptcy  by  one  individually,  and  as 
surviving  partner  of  a  late  copartnership, 
the  Bankruptcy  Court  has  complete  juris- 
diction over  the  partnership  estate,  al- 
though such  estate,  together  with  the  per- 
sonal estate  of  the  deceased  partner,  was 
in  course  of  administration  in  a  state 
court  before  the  petition  in  bankruptcy 
was  filed,  provided  possession  of  the  part- 
nership assets  can  be  obtained  by  the  ref- 
eree without  forcibly  interfering  with  the 
custody  of  the  administrator.  In  re  Pierce, 
(D.  C.  Wash.  1900)  102  Fed.  977,  4  Am. 
Bankr.  Rep.  489. 

On  an  adjudication  of  bankruptcy 
against  a  firm,  the  firm  property  vests 
in  tlie  trustee  in  bankruptcy,  and  the 
surviving  partner  thereafter  has  no  power 
to  cons'^nt  to  an  allowance  to  the  widow 
and  children  of  the  dec.eased  partner  out 
of  the  assets  of  the  firm,  prior  to  the 
pavment  of  the  firm's  debts.  In  re  Do- 
bert.  (W.  D.  Tex.  1908)  165  Fed.  749, 
21   Am.  Bankr.  Rep.  634. 

Necsssity  of  partnership  being  adjudged 
bankrupt. —  The  uniform  current  of  au- 
thority is  that  a  partnership  is  a  distinct 
entity  separate  from  the  individuals  who 
compose  it;  that  it  owns  its  property  and 
owes  its  debts,  which  are  respectively 
separate  and  distinct  from  the  individual 
property  and  the  individual  debts  of  its 
partners;  and  that  an  adjudication  of  the 
partnership  as  a  bankrupt,  apart  from 
or  in  addition  to  the  adjudication  of  its 
partners  as  bankrupts,  is  indispensable  to 
the  jurisdiction  of  a  court  of  bankruptcy 
to  administer  the  partnership  property. 
In  re  Meyers,  (S.  D.  N.  Y.  1899)  96  Fed. 
408;  In  re  McFaun,  (N.  D.  la.  1899)  96 
Fed.  592,  3  Am.  Bankr.  Rep.  60;  In  re 
Russell,  (N.  D.  la.  1899)  97  Fed.  32,  3 
Am.  Bankr.  Rep.  91 ;  In  re  Mevers,  (S.  D. 
N..  Y.  1899)  97  Fed.  757;  In  re  Meyer, 
(2d  Cir.  1899)  98  Fed.  976,  979,  39  C.  C. 
A.  368,  371,  3  Am.  Bankr.  Rep.  559;  In  re 
Barden,  (E.  D.  N.  C.  1900)  101  Fed.  553; 
Strause  v.  Hooper,  (E.  D.  N.  C.  1901) 
105  Fed.  590;  In  re  Hale,  (E.  D.  N.  C. 
1901)  107  Fed.  432;  In  re  Sanderlin,  (E. 
D.  N.  C.  1901)  109  Fed.  857,  859;  Green 
River  Deposit  Bank  r.  Craig,  (W.  D.  Kv. 
1901)  110  Fed.  137;  In  re  Farley,  (W.  D. 
Va.  1902)  115  Fed.  359,  361;  In  re  Mer- 
cur,  (3d  Cir.  1903)  122  Fed.  384,  388,  58 
C.  C.  A.  472,  476,  10  Am.  Bankr.  Rep. 
505:  In  re  Stein,  (7th  Cir.  1904)  127  Fed. 
547,  62  C.  C.  A.  272,  11  Am.  Bankr.  Rep. 
536,  538;  In  re  Bertenshaw,  (8th  Cir. 
1907)  157  Fed.  363,  13  Ann.  Cas.  986,  86 
C.  C.  A.  61,  19  Am.  Bankr.  Rep.  677; 
Mills  r.  Fisher,  (fith  Cir.  1908)  159  Fed. 
897,  87  C.  C.  A.  77,  16  L.  R.  A.  (N.  S.) 
656,  20  Am.  Bankr.  Rep.  237. 
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Where  all  the  memhera  of  a  firm  are 
adjudicated  bankrupts,  but  there  has  been 
no  adjudication  against  the  firm,  the  trus- 
tee appointed  in  the  individual  cases  has 
no  authority  to  interfere  with  firm  assets, 
though  all  the  cases  were  instituted  simul< 
taneously  by  the  same  creditor,  and  the 
same  trustee  appointed  for  all  the  part- 
ners. In  re  Mercur,  (3d  Cir.  1903)  122 
Fed.  384,  68  C.  C  A.  472,  10  Am.  Bankr. 
Rep.  506. 

But  see  In  re  Mitchell,  (1914)  219  Fed. 
690,  135  C  C.  A.  362,  holding  that  under 
section  6c  a  court  which  has  jurisdiction 
over  one  partner  can  take  to  itself  juris- 
diction over  the  firm  of  which  he  is  a 
member  without  reference  to  whether  the 
firm  is  six  months  old  or  three  months 
old,  and  without  there  being  any  specific 
allegation  as  to  the  firm's  principal  place 
of  business.  This  case  af&rms  (S.  D.  N. 
Y.  1914)  211  Fed.  778,  wherein  the  court 
said :  "  This  section  seems  to  me  to  leave 
no  doubt  that  wherever  you  have  juris- 
diction over  one  partner  you  have  over 
the  whole  firm,  whether  or  not  the  firm  is 
over  three  months  old.  Its  first  purpose 
probably  was  territorial  convenience,  but 


the  words  are  general,  and  there  is  no 
reason  to  limit  them  so  that  you  may 
not  bring  in  the  firm  if  any  partner  has 
for  three  months  resided  in  the  district. 
A  contrary  ruling  would  be  very  incon- 
venient; for,  in  a  case  like  this,  all  the 
partners  individually  could  be  adjudi- 
cated bankrupts,  but  as  a  firm  they  could 
not,  a  very  undesirable  result  practically. 
I  agree  that  for  all  purposyes  of  adminis- 
tration the  entity  theory  should  be  ob- 
served as  rigidly  as  possible;  but  I  am 
satisfied  that  section  5c  did  r.ot  mean  to 
keep  the  firm  entity  out  of  the  bankruptcy 
court  when,  as  here,  all  the  partners  were 
bankrupt  and  had  done  business  for  more 
than  three  months  in  the  district  in  ques- 
tion." 

Necessity  of  partner  being  adjudged 
bankrupt. —  "  The  plain  provisions  of  the 
Bankruptcy  Law  alike  forbid  the  court  of 
bankruptcy  to  draw  to  itself  and  adminis- 
ter the  individual  property  of  unadjudi- 
cated  partners  upon  a  mere  adjudication 
of  the  bankruptcy  of  their  partnership." 
In  re  Bertenshaw,  (8th  Cir.  1907)  167 
Fed.  363,  13  Ann.  Cas.  986,  85  C.  C.  A. 
61,  19  Am.  Bankr.  Rep.  677. 


d  [Trustee's  duty  —  partnership  accounts.]  The  trustee  shall  keep 
separate  accounts  of  the  partnership  property  and  of  the  property  belong- 
ing to  the  individual  partners.      [{1898)  30  Stat.  L.  547,] 

e  [Distribution  of  expenses.]  The  expenses  shall  be  paid  from  the  part- 
nership property  and  the  individual  property  in  such  proportions  as  the 
court  shall  determine.     [  (1898)  30  Stat.  L.  547.] 


Filing  fees. —  It  has  been  held  that  a 
deposit  of  the  statutory  filing  fee  of  $25 
must  be  made  not  only  for  the  partner- 
ship, but  also  for  each  member  of  the 
firm  who  seeks  an  adjudication.  In  re 
Barden,  (E.  D.  N.  C.  1900)  101  Fed.  553, 
4  Am.  Bankr.  Rep.  31;  In  re  Farley,  (W. 
D.  Va.  1902)  115  Fed.  359,  8  Am.  Bankr. 
Hep.  266. 

But  it  has  also  been  held  that  only  one 
deposit  of  the  filing  fee  is  necessary,  and 
that  it  cannot  be  demanded  of  the  part- 
ners, as  a  prerequisite  to  discharging 
them,    that   they   should   each    separately 


deposit  a  like  fee.  In  re  Langslow,  (N. 
D.  N.  Y.  1899)  98  Fed.  869,  1  Am.  Bankr. 
Rep.  258;  In  re  Gay,  (D.  C.  N.  H.  1899) 
98  Fed.  870. 

Officers'  fees. — So,  also,  it  has  been 
held  that  the  clerk,  referee,  and  trustee, 
respectively,  are  entitled  to  separate  fees, 
as  though  there  were  separate  and  dis- 
tinct cases  as  to  each  partner  in  addition 
to  the  partnership  case,  although  no  indi- 
vidual petitions  were  filed.  In  re  Farley, 
(\V.  D.  Va.  1902)  115  Fed.  359,  8  Am. 
Bankr.  Rep.  266,  following  In  re  Barden, 
(E.  D.  N.  C.  1900)    101  Fed.  555. 


/  [Pajnment  of  debts  —  surplus.]  The  net  proceeds  of  the  partnership 
property  shall  be  appropriated  to  the  payment  of  the  partnership  debts, 
and  the  net  proceeds  of  the  individual  estate  of  each  partner  to  the  pay- 
ment of  his  individual  debts.  Should  any  surplus  remain  of  the  property 
of  any  partner  after  paying  his  individual  debts,  such  surplus  shall  be 
added  to  the  partnership  assets  and  be  applied  to  the  payment  of  the  part- 
nership debts.  Should  any  surplus  of  the  partnership  property  remain 
after  paying  the  partnership  debts,  such  surplus  shall  be  added  to  the  assets 
of  the  individual  partners  in  the  proportion  of  their  respective  interests  in 
the  partnership.      [{1898)  30  Siat.  L.  548.] 

Distribution. —  Tlie  net  proceeds  of  the  ated  by  the  trustee  first  to  the  payment 
partnership    property   must    be    appropri-      of  partnership  debts,  and  the  net  proceeds 
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of  the  individual  estate  of  each  partner 
to  the  payment  of  his  individual  debts, 
and  any  surplus  in  either  fund  may  then 
be  applied  to  the  other.  In  re  Denning, 
(D.  C.  Mass.  1902)  114  Fed.  219,  8  Am. 
Bankr.  Rep.  133;  In  re  Gillette,  (1900) 
104  Fed.  769;  In  re  James,  {2d  Cir. 
1904)  133  Fed.  912,  67  C.  C  A.  216,  13 
Am.  Bankr.  Rep.  341 ;  In  re  Henderson, 
(N.  D.  W.  Va.  1906)  142  Fed.  688,  16 
Am.  Bankr.  Rep.  91,  affirmed  Euclid  Nat. 
Bank  v.  Union  Trust,  etc.,  Co.,  (4th  Cir. 
1906)  149  Fed.  976,  79  C.  C.  A.  485,  17 
Am.  Bankr.  Rep.  838;  Sargent  v.  Blake, 
(8th  Cir.  1908)  160  Fed.  67,  15  Ann.  Cas. 
68,  87  C.  C.  A.  213,  20  Am.  Bankr.  Rep. 
115;  In  re  Pinson,  (N.  D.  Ala.  1910) 
180  Fed.  787,  24  Am.  Bankr.  Rep.  804; 
In  re  Telfer,  (6th  Cir.  1910)  184  Fed. 
224,  106  C.  C.  A.  366;  Crawford  v.  Stern- 
berg, (C.  C.  A.  8th  Cir.  1916)  220  Fed. 
73;  In  re  Knowlton  &  Co.,  (C.  C.  A.  3d 
Cir.  1913)    202  Fed.  480. 

"  The  old  rule  as  to  the  prior  claim  of 
partnership  debts  on  partnership  assets, 
and  that  of  individual  debts  upon  the 
individual  estate,"  is  recognized  in  this 
subdivision  /.  Francis  17.  McNeal,  (1913) 
228  U.  S.  696,  33  S.  Ct.  701,  67  U.  S. 
(L.  ed.)  1029,  L.  R.  A.  1916E  706.  To 
the  same  efTect,  see  Sargent  v.  Blake, 
(1908)  160  Fed.  67,  87  C.  C.  A.  213,  15 
Ann.  Cas.  68,  17  L.  R.  A.  (N.  S.)  1040; 
In  re  Telfer,  (6th  Cir.  1910)  184  Fed. 
224,  106  C.  C.  A.  366. 

"  Partnership  creditors  have  a  lien,  in 
equity,  upon  partnership  property  for  the 
payment  of  the  partnership  debts.  .  .  . 
This  right  is  expressly  provided  for  in 
the  bankrupt  law  (section  6/).  But  indi- 
vidual creditors  have  no  lien,  at  common 
law  or  in  equity,  upon  individual  prop- 
erty, against  partnership  creditors  for  in- 
dividual debts.  .  .  .  That  right  is  pro- 
vided for,  and  rests  wholly  upon,  the  bank- 
rupt law."  In  re  Mosier,  (1901)  112 
Fed.  138;  In  re  Denning,  (1902)  114  Fed. 
219. 

The  rule  of  distribution  prescribed  by 
section  5f  is  not  to  be  varied  by  anytning 
permissible  under  section  6^,  where  the 
partnership  and  the  individual  members 
are  all  adjudged  bankrupts  and  the  estates 
of  all  are  before  the  court  and  are  un- 
affected by  preference  or  fraud.  This  is 
but  applying  the  general  rule,  that  where 
all  the  partners  become  bankrupt  the  sepa- 
rate estate  of  one  partner  shall  not  claim 
against  the  joint  estate  of  the  partnership 
in  competition  with  the  joint  creditors, 
nor  shall  the  joint  estate  claim  against 
the  separate  estate  in  competition  with 
the  separate  creditors.  In  re  Telfer,  (6th 
Cir.  1910)  184  Fed.  224,  106  C.  C  A. 
366. 

Section  6/  directs  how  the  a.ssets  shall 
be  marshaled.  The  language  is  plain,  ex- 
plicit, and  unambiguous;  its  phraseology 
conveys  no  intimation  that  any  exception 
is  contemplated.     In  re  Janes,    (2d   Cir. 


1904)    133  Fed.  912,  67  C.  C.  A.  216,   13 
Am.  Bankr.  Rep.  341. 

Partnership  creditors  have  a  lien,  in 
equity,  upon  partnership  property  for  tiie 
payment  of  the  partnership  debts.  This 
right  is  expressly  provided  for  in  the 
Bankrupt  Law.  Partners  in  an  insolvent 
partnership  have  no  interests  of  their  own 
in  the  partnership  property,  but  the  whole 
is  subject  to  the  lien  of  the  partnership 
creditors.  There  is  nothing  in  the  part- 
nership property  of  such  a  partnership 
out  of  which  the  surviving  partner  is  en- 
titled to  any  exemptions.  In  re  Abrams, 
(D.  C.  S.  D.  1912)   193  Fed.  271. 

Firm  creditors  are  entitled  to  be  first 
paid  out  of  firm  assets  before  the  indi- 
vidual creditors  have  any  right  to  share 
therein.  If  a  surplus  should  remain,  how- 
ever, after  the  payment  of  partnership 
debts,  creditors  of  the  individual  partners 
may  share  therein.  In  re  Carmichael,  (N. 
D.  la.  1899)  96  Fed.  694,  2  Am.  Bankr. 
Rep.  816;  In  re  Jones,  (E.  D.  Mo.  1900) 
100  Fed.  781,  4  Am.  Bankr.  Rep.  141; 
Wallerstein  i\  Ervin,  (3d  Cir.  1901)  112 
Fed.  124,  50  C.  C  A.  129,  7  Am.  Bankr. 
Rep.  266;  In  re  Denning,  (D.  C.  Mass. 
1902)  114  Fed.  219,  8  Am.  Bankr.  Rep. 
133;  In  re  Groetzinger,  (3d  Cir.  1904) 
127  Fed.  814,  62  C.  C.  A.  .494,  11  Am. 
Bankr.  Rep.  723;  In  re  Rice,  (E.  D.  Pa. 
1908)  164  Fed.  509,  21  Am.  Bankr.  Rep. 
20f^;  In  re  Terens,  (E.  D.  Wis.  1910)  175 
Fed.  4»5;  In  re  Effinger,  (D.  C.  Md.  1911) 
184  Fed.  728;  Mayes  v.  Palmer,  (C.  C  A. 
8th  Cir.  1913)  208  Fed.  97;  Moses  i?.  Pond, 
(N.  Y.  1900)  4  Am.  Bankr.  Rep.  665; 
Matter  of  Flatau,  (S.  D.  N.  Y.  1909)  21 
Am.  Bankr.  Rep.  352. 

The  general  scheme  of  the  Bankrupt 
Act  contemplates  that  partnership  assets 
"  shall  be  in  good  faith  applied  first  to 
the  payment  of  partnership  debts;  there- 
fore any  scheme  or  device  resorted  to  by 
persons  in  contemplation  of  bankruptcy 
for  the  purpose  of  charging  partnership 
assets  with  the  individual  liabilities  of 
the  partners  is,  in  substance  and  effect, 
violative  of  the  provisions  of  the  Act." 
In  re  Jones,    ((1900)    100  Fed.  781. 

A  dissolution  of,  and  tratisfer  by  one  of 
two  partners  to  the  other  of  all  of  his 
interest  in,  an  insolvent  partnership,  al- 
though without  actual  fraudulent  intent, 
is  fraudulent  in  law  as  against  partner- 
ship creditors,  and  does  not  debar  them 
from  the  right  to  be  first  paid  from  the 
partnership  property,  and  for  that  pur- 
pose to  have  a  marshaling  of  assets  be- 
tween the  partnership  and  individual  es- 
tates in  bankruptcy.  In  re  Terens,  (E.  D. 
Wis.   1910)    175  Fed.  495. 

Sale  of  interest  by  one  partner  to  co- 
partner. —  In  the  case  of  In  re  Suprenant, 
(N.  D.  X.  Y.  1914)  217  Fed.  470^  the 
court  held  that  when  one  of  two  partners 
sold  out  his  entire  interest  in  the  prop- 
erty of  the  firm  to  the  remaining  or  other 
partner,  such  purchasing  partner  took  the 
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absolute  title  as  though  the  property  had 
always  been  his  and  subject  to  no  lien  in 
favor  of  partnership  creditors.  The  court 
suggested  that  partnership  creditors  might 
have  some  equities  as  against  the  indi- 
vidual creditors,  but  to  what  extent,  if 
any,  did  not  decide.  In  its  opinion  the 
court  said :  **  In  the  state  of  New  York 
and  many  other  jurisdictions  it  seems  to 
be  the  well-settled  law,  in  the  absence  of 
fraud  making  the  sale  or  transfer  void- 
able, one  of  two  partners  may  sell  or  re- 
linquish to  the  other  all  his  interest  in 
the  partnership  property,  such  other  agree- 
ing to  pay  the  firm  debts,  and  that  in  such 
case  the  purchasing  partner  acquires  the 
same  ownership  and  dominion  of  the  prop- 
erty as  if  it  had  ever  been  his  own  sepa- 
rate property,  and  that,  the  sale  being 
made  in  good  faith,  the  title  vests  in  the 
purchasing  partner  as  his  own  private 
estate,  free  from  any  lien  or  equity  in 
favor  of  partnership  creditors.  This  as- 
sumes, of  course,  that  the  law  had  not  at 
the  time  of  such  transfer  taken  the  part- 
nership property  into  its  custody  for  pur- 
poses of  administration  and  distribution. 
This  is  true  even  if  the  purchasing  part- 
ner turns  out  to  be  insolvent  at  the  time 
of  buying  out  the  other  partner,  and  this 
seems  to  be  the  rule  as  well  laid  down 
by  the  Supreme  Court  of  the  United 
States.  Partnership  creditors  have  no  lien 
on  partnership  assets  growing  out  of  the 
partnership,  at  least  until  the  prQperty 
passes  into  oustodia  legis  and  is  being 
administered  and  a  lien  is  declared.  Prior 
to  that  time  partnership  creditors  may 
have  an  equity  to  have  the  partnership 
property  applied  to  the  payment  of  part- 
nership debts,  but  this  equity  of  the  cred- 
itors of  the  partnership  is  a  derivative 
one.  It  is  not  held  or  enforceable  in  their 
own  right.  It  is  derived  from  the  right 
of  the  partners  to  have  the  partnership 
property  applied  to  the  payment  of  the 
partnership  debts  in  preference  to  those 
of  any  individual  partner.  So  long  as  the 
partnership  exists  and  the  partners  are  in 
a  situation  to  enforce  this  right,  the  cred- 
itors may  appeal  to  the  courts,  or  either 
partner  may,  but  when  there  are  two  part- 
ners and  the  one  has  sold  out  to  the  other, 
the  purchasing  partner  taking  the  prop- 
erty as  his  own  individual  property,  the 
creditors  are  in  no  situation  or  condition 
to  enforce  the  right  or  equity  referred  to. 
The  leading  case  in  New  York  on  this  sub- 
ject is  Dimon,  Receiver,  etc.,  v.  Hazard, 
32  N.  Y.  65,  where  it  is  held:  '  Where  one 
of  two  partners  retires  from  business,  re- 
linquishing to  the  other  all  his  interest 
in  the  partnership  property,  the  remain- 
ing partner  acquires  the  same  dominion 
as  if  it  had  ever  been  his  own  separate 
property.  The  aKsignment  being  made  in 
good  faith,  the  title  vests  in  the  assignee 
as  his  own  private  estate,  free  from  any 
lien  or  equity  in  favor  of  partnership 
creditors.      Such    assignee    may    lawfully 


transfer  such  property  in  payment  of  his 
individual  debts.'  This  case  is  cited,  ap- 
proved, and  followed  in  Stanton,  as  Re- 
ceiver, etc.,  V.  Westover  et  oZ.,  101  N.  Y. 
265,  267,  4  N.  E.  529,  where  it  was  held 
one  of  two  partners,  on  retiring  from 
the  business,  transferred  to  his  copartner 
his  interest  in  the  firm  property,  each 
agreeing  to  pay  one-half  of  its  debts.  The 
firm  was  solvent,  but  the  remaining  part- 
ner was  in  fact  insolvent  at  the  time. 
This,  however,  was  not  known  to  him  or 
the  retiring  partner,  and  the  transfer  was 
made  in  good  faith.  In  an  action  wherein 
creditors  of  the  firm  claimed  a  preference 
over  the  individual  creditors  of  the  remain- 
ing partner,  held  that  by  the  transfer  the 
title  vested  in  the  remaining  partner  as 
his  own  private  estate;  that  he  acquired 
the  same  dominion  over  it  as  if  it  had 
always  been  his  own  separate  property, 
free  from  any  lien  or  equity  on  the  part 
of  the  partnership  creditors,  and  that 
transfers  by  him  of  the  property  in  pay- 
ment of  individual  debts  were  lawful." 

Where  one  partner  sells  out  to  his  co- 
partner, taking  notes  for  his  interest,  and 
subsequently  the  continuing  partner  files 
a  petition  in  bankruptcy,  the  trustees 
should  be  directed  to  keep  separate  ac- 
counts. The  property  belonging  to  the 
firm  at  the  time  of  the  dissolution  of  the 
partnership  should  be  applied  first  to  the 
payment  of  the  joint  debts,  and  the  sepa- 
rate estate  of  the  bankrupt  should  be  ap- 
plied first  to  the  payment  of  the  separate 
debts.  If  there  is  any  surplus,  that  is 
to  be  distributed  as  provided  in  section 
5/.  The  provision  of  section  5^,  that  if 
one  partner  only  is  adjudged  bankrupt 
the  partnership  property  shall  not  be  ad- 
ministered in  bankruptcy  unless  by  con- 
sent of  the  other  partners,  has  no  applica- 
tion to  such  a  case.  In  re  Denning,  (1902) 
114  Fed.  219. 

Silent  partner. —  If  it  is  meant  to  debar 
a  party  from  the  rights  of  a  creditor  of 
a  bankrupt  firm  on  the  alleged  grounds 
that  he  was  a  silent  partner,  although 
there  had  been  no  holding  out  as  such,  a 
clear  and  actual  agreement  thereto  must 
be  proved  binding  on  all  parties.  In  re 
Clark,  (1901)  111  Fed.  893.  See  also 
Metcalf  r.  Officer,  (1879)  5  Dill.  665,  17 
Fed.  Cas.  No.  9,496. 

The  creditors  of  the  individual  partners 
are  entitled  to  be  first  paid  out  of  the 
assets  of  the  separate  estates,  and  such 
assets  cannot  be  distributed  to  firm  cred- 
itors excepting  where  there  is  a  surplus 
remaining  after  such  payment  has  been 
made.  In  re  Wilcox,  (D.  C.  Mass.  1899) 
94  Fed.  84,  2  Am.  Bankr.  Rep.  117;  In  re 
Mills,  (D.  C.  Ind.  1899)  95  Fed.  269,  2 
Am.  Bankr.  Rep.  667;  In  re  Lehigh  Lum 
ber  Co.,  (W.  T).  Pa.  1900)  101  Fed.  216, 
4  Am.  Bankr.  Re^p.  221;  Lamoille  County 
Nat.  Bank  r.  Stevens,  (D.  C.  Vt.  1901") 
107  Fed.  245,  6  Am.  Bankr.  Rep.  164; 
In  re  Daniels,  (D.  C.  R.  I.  1901)   110  Fed. 
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745,  6  Am.  Bankr.  Rep.  699 ;  In  re  Hosier, 
(D.  C.  Vt.  1901)  112  Fed.  138,  7  Am. 
Bankr.  Rep.  268;  In  re  Denning,  (D.  C. 
Mags.  1902)  114  Fed.  219,  8  Am.  Bankr. 
Rep.  133;  In  re  Janes,  (2d  Cir.  1904) 
133  Fed.  912,  67  C  C.  A.  216,  13  Am. 
Bankr.  Rep.  341 ;  Euclid  Nat.  Bank  v. 
Union  Trust,  etc.,  Co.,  (4th  Cir.  1906) 
149  Fed.  975,  79  C  C.  A.  485,  17  Am. 
Bankr.  Rep.  834;  In  re  Effinger,  (D.  C. 
Md.  1911)  184  Fed.  728;  In  re  Chandler, 
(7th  Cir.  1911)  184  Fed.  887,  107  C.  C.  A. 
209;  In  re  Corcoran,  (S.  D.  Ohio  1904) 
12  Am.  Bankr.  Rep.  283. 

It  would  confound  all  distinctions  be- 
tween partnership  and  individual  estates 
to  hold  that  a  particular  firm  creditor, 
who  was  given  a  priority  over  other  firm 
creditors,  should  also  have  a  like  priority 
over  individual  creditors.  In  re  Daniels, 
(D.  C.  R.  I.  1901)  110  Fed.  745,  6  Am. 
Bankr.  Rep.  699. 

"  The  bankrupt  law  makes  a  sharp  dis< 
tinction  between  partnership  debts  ana 
individual  debts  in  respect  to  participa- 
tion in  partnership  and  individual  assets." 
Lamoille  County  Xat.  Bank  v.  Stevens, 
(1901)    107  Fed.  245. 

If  a  transfer  of  his  individual  property 
by  a  member  of  a  partnership  afterward 
adjudicated  bankrupt  is  recovered  as  an 
unlawful  preference  in  regard  to  the  part- 
nership, "the  trustee  will  hold  the  fund 
as  an  asset  of  the  estate  of  the  individual 
member,  and  primarily  for  the  benefit  of 
his  creditors."  Miller  v.  New  Orleans 
Acid,  etc.,  Co.,  (1909)  211  U.  S.  496,  29 
S.  Ct.  176,  53  U.  S.  (L.  ed.)   300. 

In  In  re  Knowlton  &  Co.,  (E.  D.  Pa. 
1912)  196  Fed.  837,  it  was  held  that 
where  one  of  the  partners  of  a  bankrupt 


partnership  was  itself  a  partnership  its 
assets  should  first  be  applied  to  liquidat- 
ing the  claims  of  its  own  creditors. 

A  note  or  a  bond  signed  individually 
and  under  separate  signatures  and  seals 
was  held  to  be  an  individual  liability  and 
was  not  allowed  to  be  proved  against 
partnership  estate.  In  rt  Jones,  (1902) 
116  Fed.  431. 

As  to  what  constitutes  individual  debts 
and  partnership  debts,  see  In  re  Stevens. 
(1900)  104  Fed.  323;  In  re  Lehigh  Lum- 
ber Co.,  (1900)    101  Fed.  216. 

Pro  rata  distribution  between  firm  and 
individual  creditors. —  Where  there  are  no 
partnership  assets  and  no  solvent  partner 
it  has  been  held  that  partnership  creditors 
are  entitled  to  share  ratably  with  indi- 
vidual creditors  in  the  individual  assets 
of  a  bankrupt.  In  re  Green,  (X.  D.  la. 
1902)  116  Fed.  118,  8  Am.  Bankr.  Rep. 
653;  Conrader  v.  Cohen,  (3d  Cir.  1903) 
12  Fed.  801,  68  C.  C.  A.  249,  9  Am. 
BaiAjU*.  Rep.  619,  affirming  (W.  D.  Pa. 
1902)  118  Fed.  676,  9  Am.  Bankr.  Rep. 
86;  In  re  Janes,  (W.  D.  N.  Y.  1904)  128 
Fed.  527,  11  Am.  Bankr.  Rep.  792.  See 
also  In  re  Dillon,  (D.  C.  Mass.  1900)  100 
Fed.  627,  4  Am.  Bankr.  Rep.  63.  Contra, 
In  re  Corcoran,  (S.  D.  Ohio  1904)  12  Am. 
Bankr.  Rep.  283. 

Where  a  partnership  and  the  individual 
partners  are  all  insolvent  and  all  in  bank- 
ruptcy, and  where  no  partnership  assets 
are  available  for  distribution  among  part- 
nership creditors,  the  creditors  have  the 
right  to  share  pari  passu  with  the  sep- 
arate creditors  of  one  partner  in  the  net 
proceeds  of  his  separate  property.  In  re 
Gray,  (E.  D.  Pa.  1913)  208  Fed.  959. 


g  [Claims  against  various  estates  —  marshaling  assets.]  The  court  may 
permit  the  proof  of  the  claim  of  the  partnership  estate  against  the  indi- 
vidual estates,  and  vice  versa,  and  may  marshal  the  assets  of  the  partner- 
ship estate  and  individual  estates  so  as  to  prevent  preferences  and  secure 
the  equitable  distribution  of  the  property  of  the  several  estates.  [(1898) 
30  Stat.  L.  548.] 


As  to 

Proof  of  claims  generally,  see  the  sev- 
eral subdivisions  of  section  57. 
What    are    provable    claims,    see    the 
several   subdivisions   of   section   63. 
Construction. —  Subsection    5^   must   be 
construed   with   reference    to   the   rest   of 
section  5,  especially  5(1,  e,  and  /.     In  re 
Telfer,   (6th  Cir.  1910)    184  Fed.  224,  106 
C.  C.  A.  366. 

Proof  of  claims. —  Section  5g  allows 
the  filing  and  proof  of  claims  of  the  part- 
nership estate  against  the  individual  es- 
tates and  vice  versa,  and  removes  all 
technical  obstacles  in  the  way  of  bringing 
those  claims  before  the  court  to  be  dealt 
with  as  justice  and  equity  require.  In  re 
Carmichaol,  (N.  1).  la.  1809)  1)6  Fed.  594, 
2    Am.    Bankr.    Rep.    815;    In    re    Bates, 


(D.  C.  Vt.  1900)  100  Fed.  263,  4  Am. 
Bankr.  Rep.  56:  In  re  Stevens,  (D.  C. 
Vt.  1900)  104  Fed.  323,  5  Am.  Bankr.  Rep 
9;  Davis  v.  Turner,  (4th  Cir.  1003)  120 
Fed.  605,  56  C.  C.  A.  669,  9  Am.  Bankr. 
Rep.  704;  Merchants'  Bank  r.  Thomas, 
(5th  Cir.  1903)  121  Fed.  306,  57  C  C  A. 
374.  10  Am.  Bankr.  Rep.  299;  Hibberd  v. 
Mc(Mll,  (C.  C.  A.  3d  Cir.  1904)  129  Fed. 
590,  12  Am.  Bankr.  Rep.  101;  Bucking- 
ham r.  Chicago  First  Xat.  Bank,  (6th 
Cir.  1904)  131  Fed.  192,  65  C  C.  A.  498, 
12  Am.  Bankr.  Rep.  465;  In  re  Speer, 
(D.  C.  Ore.  1906)  144  Fed.  910,  16  Am. 
Bankr.  Rep.  524;  In  re  Stoddard  Bros. 
Lumber  Co.,  (D.  C.  Idaho  1909)  169  Fed. 
190,  22  Am.  Bankr.  Rep.  435;  In  re 
Effinger,  (D.  C.  Md.  1911)  184  Fed.  728. 
Eijuitable  distribution  secured, — "Proof 
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of  the  claim  of  the  partnerfihip  estate 
against  individual  estates,  and  vice  versay 
is  permitted.  Both  the  individual  estates 
and  partnership  estate  may  be  marshaled, 
ao  as  to  prevent  preferences,  and  secure  an 
equitable  distribution  of  the  property  of 
the  several  estates."  In  re  Gillette,  (1900) 
104  Fed.  769. 

Official  Form  No.  S4  is  "  proof  of  debt 
by  partnership." 

Existence  of  assets  immaterial. — A  part- 
nership debt,  on  which  a  bankrupt  partner 
remains  liable,  is  none  the  less  provable 
against  his  estate  because  there  may  be 
no  surplus  of  his  individual  assets  over 
his  separate  debts.  The  provability  of  a 
debt  depends  on  the  nature  of  the  liability, 
not  on  the  existence  or  the  prospect  of 
assets  for  its  satisfaction.  In  re  Bates, 
(D.  C.  Vt.  1900)  100  Fed.  263,  4  Am. 
Bankr.  Rep.  56. 

The  real  nature  of  a  transaction  may  he 
shown  to  determine  whether  the  debt  is 
one  provable  against  the  firm  or  the  indi- 
vidual partners.  In  re  Stevens,  (D.  C. 
Vt.  1900)  104  Fed.  323,  5  Am.  Bankr. 
Rep.  9;  Davis  v.  Turner,  (4th  Cir.  1903) 
120  Fed.  605,  66  C.  C.  A.  669,  9  Am. 
Bankr.  Rep.  704;  Hibberd  v.  McCiill,  (3d 
Cir.  1904)  129  Fed.  590,  64  C  C.  A,  168, 
12  Am.  Bankr.  Rep.  101. 

Notes. —  Notes  signed  by  a  bankrupt 
firm,  which  include  claims  on  which  one  of 
the  partners  is  not  primarily  liable,  are 
prima  facie  debts  provable  against  the 
firm.  Merchants'  Bank  v.  Thomas,  (6th 
Cir.  1903)  121  Fed.  306,  57  C.  C  A.  374, 
10  Am.  Bankr.  Rep.  299.  See  also  La- 
moille County  Nat.  Bank  v.  Stevens,  (D. 
C.  Vt.  1901)  107  Fed.  245,  6  Am.  Bankr. 
Rep.  164;  In  re  Speer,  (D.  C.  Ore.  1906) 
144   Fed.    910,    16   Am.   Bankr.   Rep.   524. 

But  notes  signed  by  the  members  of  a 
partnership,  which  do  not  purport  to  be 
obligations  of  the  firm,  although  given  by 
the  partjpiersMor  money  borrowed  and  put 
into  thrfirm  as  capital,  are  not  provable 
against  the  estate  of  the  partnership  in 
bankruptcy.  Strause  v.  Hooper,  (E.  D. 
N.  C.  1901)  105  Fed.  590,  5  Am.  Bankr. 
Rep.  225.  See  also  In  re  Stevens,  (D.  C. 
Vt.  1900)  104  Fed.  323,  5  Am.  Bankr. 
Rep.  9. 

Firm  notes  indorsed  by  partners. — 
Holders  of  notes  of  a  bankrupt  partner- 


ship, also  indorsed  by  the  individual  part- 
ners, may,  at  their  election,  prove  the 
same  as  individual  debts  of  one  of  the 
partners.  Buckingham  r.  Chicago  First 
Nat.  Bank,  (6th  Cir.  1904)  131  Fed.  192, 
65  C.  C.  A.  498,  12  Am.  Bankr.  Rep.  465. 

Holders  of  joint  and  several  notes. —  In 
In  re  Hosier,  (1901)  112  Fed.  138,  it  was 
held,  upon  the  proof,  that  the  holders 
of  the  joint  and  several  notes  given  by 
the  partners  for  partnership  debts  could 
not  share  in  the  individual  estate  of  a 
partner. 

Where  the  members  of  a  firm  borrow 
money  on  their  individual  credit  for  the 
benefit  of  the  firm,  the  lender,  after  hav- 
ing obtained  a  dividend  from  the  firm's 
assets  in  bankruptcy,  may  have  his  claim 
allowed  for  the  balance  as  a  claim  against 
the  individual  partners.  In  re  McCoy, 
(7th  Cir.  1906)  150  Fed.  106,  80  C  C.  A. 
60.  17  Am.  Bankr.  Rep.  760. 

Proof  of  claims  oy  partners. —  The 
amount  contributed  by  a  partner  to  the 
capital  of  a  partnership  cannot,  on  the 
bankruptcy  of  the  firm,  be  proved  as  a 
debt  entitled  to  share  ratably  with  gen- 
eral creditors.  In  re  Floyd,  (E.  D.  N.  C 
1907)  156  Fed.  206,  19  Am.  Bankr.  Rep. 
438;  In  re  Effinger,  (D.  C.  Md.  1911)  184 
Fed.  728. 

A  solvent  partner  in  a  firm  is  not  en- 
titled to  claim  interest  against  the  estate 
in  bankruptcy  of  his  partner  on  the  bal- 
ances in  his  favor  shown  by  the  partner- 
ship books,  in  the  absence  of  a  mutual 
agreement  that  such  interest  should  le 
charged.  In  re  Stevens,  (D.  C  Vt.  1900) 
104  Fed.  323,  5  Am.  Bankr.  Rep.  9. 

Set-off  of  partnership  debt. —  A  solvent 
partnership  which  is  indebted  to  a  bank- 
rupt" cannot  set  off  against  such  indebted- 
ness a  claim  due  from  the  bankrupt  estate 
to  one  of  the  partners.  In  re  Shults, 
(\V.  D.  N.  Y.  1904)  132  Fed.  573,  13  Am. 
Bankr.  Rep.  84. 

Assets  marshaled. —  The  firm  and  both 
partners  having  been  adjudged  bankrupt 
upon  a  fraudulent  transfer  constituting  an 
act  of  bankruptcy,  it  was  held,  upon  the 
proof,  that  the  firm  and  individual  assets 
should  be  marshaled,  as  if  no  transfer 
had  been  made.  In  re  Shapiro,  (1901) 
106  Fed.  495. 


h  [Administration  where  all  partners  not  bankrupt.]  In  the  event  of 
one  or  more  but  not  all  of  the  members  of  a  partnership  being  adjudged 
bankrupt,  the  partnership  property  shall  not  be  administered  in  bank- 
ruptcy, unless  by  consent  of  the  partner  or  partners  not  adjudged  bank- 
rupt ;  but  such  partner  or  partners  not  adjudged  bankrupt  shall  settle  the 
partnership  business  as  expeditiously  as  its  nature  will  permit,  and  account 
for  the  interest  of  the  partner  or  partners  adjudged  bankrupt.  [{1898) 
30  Stat.  L.  548.] 


When  section  sh  applies. —  Section  ^h 
contemplates  a  case  where  one  or  more 
but  not  all  of  the  members  of  a  partner- 


ship are  adjudged  bankrupt,  while  the 
partnership  as  such  is  not  before  the  court. 
in   re   Bertenshaw,    (8th    Cir.    1907)     157 
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Fed.  363,  13  Ann.  Cas.  986,  85  C.  C.  A. 
61,  19  Am.  Bankr.  Rep.  577;  In  re  Cebal- 
l08,    (D.    C.   N.   J.    1908)    161    Fed.    445, 

20  Am.  Bankr.  Rep.  459;  In  re  Junck, 
(E.  D.  Wis.  1909)  169  Fed.  481,  22  Am. 
Bankr.  Rep.  298;  Francis  v.  McNeal,  (C. 
C.  A.  3d  Cir.  1911)  186  Fed.  481,  affirmed 
(1913)  228  U.  S.  695,  33  S.  Ct.  701,  67 
U.  S.  (L.  ed.)  1029,  L.  R.  A.  1915E  706; 
Fidelity  Trust  Co.  v.  Gaskell,  (C  C.  A. 
8th  Cir.  1912)  195  Fed.  865;  In  re 
Schwartz,  (E.  D.  N.  Y.  1913)  204  Fed. 
326;  Marnet  Oil,  etc.,  Co.  v.  Staley,  (C. 
C.  A.  5th  Cir.  1914)  218  Fed.  45,  wherein 
the  court  said :  "  The  situation  brought 
about  by  one  member  only  of  the  partner- 
ship being  adjudged  bankrupt  was  ono 
contemplated  by  subsection  ^  h '  of  section 
5  of  the  Bankruptcy  Act. 

"  The  plain  language  of  this  provision 
negatives  the  existence  of  a  right  of  the 
court  as  a  court  of  bankruptcy  to  draw 
to  itself  the  administration  o(  the  part- 
nership estate  when  only  one  of  the  part- 
ners has  been  adjudged  bankrupt,  except  in 
the  event  of  the  partner  or  partners  not 
adjudged  bankrupt  consenting  to  its  doing 
so.  The  right  in  such  a  case  of  a  solvent 
partner  to  have  the  partnership  business 
administered  elsewhere  than  in  bankruptcy 
is  absolute  unless  waived  by  him."  Mar- 
net  Oil,  etc.,  Co.  V.  Staley,  (C.  C.  A.  5th 
Cir.   1914)    218  Fed.  45. 

But  in  In  re  Everybody's  Grocery,  etc., 
Market,  (D.  C  Okla.  1908)   173  Fed.  492, 

21  Am.  Bankr.  Rep.  925,  it  was  said  that 
section  5h  has  reference  to  cases  where 
one  or  more  but  not  all  of  the  members 
of  a  partnership  are  adjudged  bankrupts 
either  with  or  without  the  adjudication 
of  the  partnership:  and  that  it  is  the 
administration  of  the  partnership  assets, 
rather  than  the  adjudication,  that  is  ihade 
to  depend  upon  the  consent  of  the  solvent 
members  of  the  partnership. 

Section  5h,  being  exceptional  and  nega- 
tive, cannot  be  construed  into  affirmative 
authority  for  the  administration  of  the 
firm  assets  in  individual'  proceedings 
against  all  the  partners;  but  it  rather 
recognizes  the  absence  of  any  inherent 
necessity  for  throwing  a  firm  into  bank- 
ruptcy merely  because  its  members  have 
been  adjudicated.  In  re  Mercur,  (3d  Cir. 
1903)  122  Fed.  S84,  58  C.  C.  A.  472,  10 
Am.  Bankr.  Rep.  505;  In  re  Ceballos, 
(D.  C.  N.  J.  1908)  161  Fed.  445,  20  Am. 
Bankr.  Rep.  459. 

Section  oh  does  not  apply  to  a  case 
where  the  infancy  of  the  partner  not  ad- 
judged bankrupt  was  the  only  ground  for 
dismissing  the  petition  as  to  him.  In  re 
i  Dunnigan,  (D.  C.  Mass.  1899)  95  Fed. 
428,  2  Am.  Bankr.  Rep.  628;   In  re  Du- 


guid,    (E.  D.  N.  C.  1900)    100  Fed.  274, 
3  Am.  Bankr.  Rep.  794. 

This  subdivision,  read  in  connection 
with  the  preceding  parts  of  the  section, 
clearly  shows  that  although  all  the  part- 
ners may  not  be  adjudgea  bankrupt  in  a 
given  case,  and  therefore  the  firm  and  its 
property  do  not  become  subject  to  the 
jurisdiction  of  the  court,  unless  by  con- 
sent of  all  the  partners,  yet  the  partners 
not  adjudged  to  be  bankrupt  are  required 
to  account  for  the  interest  of  the  bank- 
rupt partner  in  the  firm  business.  There- 
fore, if  one  partner  only  is  adjudged  a 
bankrupt,  but  the  other  partners  agree 
that  the  partnership  properly  may  be 
administered  in  the  bankruptcy  proceed- 
ing's, or,  not  consenting  thereto,  they,  in 
obedience  to  the  Act,  account  to  the  trus- 
tee for  the  interest  of  the  bankrupt  in 
the  firm  property,  the  firm  creditors  will 
receive  the  benefit  thereof;  and  certainly 
it  is  not  the  intent  of  the  Act  that  the 
firm  creditors  shall  be  enabled  to  reach 
and  subject  to  the  payment  of  their  claims 
the  firm  property,  or  the  bankrupt  part- 
ner's interest  and  share  in  the  firm  prop- 
erty, but  that  the  bankrupt  p.irtner 
cannot  obtain  a  discharge  against  the 
firm  debts,  because  the  firm  was  not 
adjudged  bankrupt.  In  re  Laughlin,  (1S99) 
96   Fed.  590. 

Right  of  unadjudicated  partner  to  settle 
partnership  business. —  W  here  a  partner 
and  his  partnersliip  have  not  been  ad- 
judged bankrupts,  but  his  copartners  have, 
subdivision  h  reserves  to  him  the  right  to 
close  up  the  partnership  business.  Francis 
v.  McNeal,  (C.  C.  A.  3d  Cir.  1911)  186 
Fed.  481. 

"  The  provision  of  section  5,  par.  h^ 
of  the  Act  of  1898,  that  where  one  member 
of  a  firm,  but  not  all,  becomes  bankrupt, 
the  partners  not  adjudged  bankrupt  shall 
wind  up  the  business  and  account  to  the 
trustee  for  the  bankrupt's  share  in  the 
firm,  although  it  introduces  no  new  rule 
of  law,  does,  however,  clearly  show  that 
all  the  bankrupt's  property  —  his  indi- 
vidual as  well  as  his  beneficial  interest  in 
the  partnership  assets  —  passes  to  the 
trustee."  Jarecki  Mfg.  Co.  f.  McElwaine, 
(1901)    107  Fed.  249. 

The  inherent  right  of  a  solvent  partner 
to  close  up  the  affairs  of  the  firm  must  be 
recognized  by  the  court  of  bankruptcy. 
This  right  was  not  conferred  by  the  Bank- 
ruptcy Act,  neither  can  it  be  abridged  or 
taken  away  by  it.  In  re  Junck,  (E.  D. 
Wis.  1909)  169  Fed.  481,  22  Am.  Bankr. 
Rep.  298. 

Discharge  from  firm  and  individual 
debts. —  See  note  to  section  17a. 


Sec.  6.  Exemptions  of  Bankrupts. —  a  [Exemptions  under  state  laws.] 

This  Act  shall  not  affect  the  allowance  to  bankrupts  of  the  exemptions  which 
are  prescribed  by  the  State  laws  in  force  at  the  time  of  the  filing  of  the 


Sec.  6  a 


BANKRUPTCY 


69a 


petition  in  the  State  wherein  they  have  had  their  domicdle  for  the  six  months 
or  the  greater  portion  thereof  immediately  preceding  the  filing  of  the 
petition.      [{1898)  30  Stat.  L.  548.] 


Ab  to 

Dower  and  allowances  to  widow  and 
children,   see  section   8. 

Jurisdiction  with  respect  to  exemp- 
tions, see  section  2   (ll)« 

Setting  apart  of  exemptions,  etc.,  by 
the  trustee,   see  section  47o    (11). 

Title  to  exempt  property,  see  section 
70a  and  70o   (5). 

I.  Constitutionality  and  construction, 
593. 

II.  Claiming  exemption,  593. 

III.  Matters  affecting  right  to  exemption, 
596. 

rV.  Recognition  of  state  and  federal  ex- 
emption laws,  601. 

I.  Constitutionality  aito  Construction. 

Constitutionality. —  The  constitutional 
requirement  that  bankruptcy  laws  be  uni- 
form throughout  the  United  States  is  not 
violated  by  the  Bankruptcy  Act  because 
by  the  sixth  section  thereof  bankrupts  are 
allowed  the  exemptions  prescribed  by  ihe 
state  law  in  force  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy.  Hanover 
Xat.  Bank  r.  Moyses,  (1902)  186  U.  S. 
181,  22  S.  Ct.  857,  46  U.  S.  (L.  ed.)  1113, 
8  Am.  Bankr.  Rep.  1. 

Construction. —  Courts  of  bankruptcy 
should  enforce  the  provisions  of  the  law 
relating  to  exemptions  liberally,  to  effectu- 
ate their  purpose,  both  in  construing  the 
state  statutes,  and  in  the  manner  of  allow- 
ing the  exemption.  In  re  Tilden,  (S.  D. 
la.  1899)  91  Fed.  500,  1  Am.  Bankr.  Rep. 
300;  In  re  Kane,  (7th  Cir.  1904)  127 
Fed.  562,  62  C.  C  A.  616,  11  Am.  Bankr. 
Rep.  533. 

Section  6  must  he  construed  with  sec- 
tion 70a,  in  so  far  as  exempt  property  is 
concerned,  so  that  both  provisions  may  be 
given  effect.  Lockwood  r.  Exchange  Bank, 
(1903)  190  U.  S.  294,  23  S.  Ct.  751,  47 
U.  S.  (L.  ed.)  1061,  10  Am.  Bankr.  Rep. 
107.  See  also  the  annotation  under  sec- 
tion 70a  (5)  (second  paragraph)  with 
respect  to  exempt  insurance  policies. 

II.  Claiming  Exemption. 

Necessity  of  claiming. —  The  exemptions 
to  which  a  bankrupt  is  entitled  under  the 
laws  of  the  state,  in  accordance  with  the 
provisions  of  section  6  of  the  Bankruptcy 
Act,  must  be  claimed  in  the  schedule  which 
an  involuntary  ba;ikrupt  is  required  to 
file,  under  section  7a  (8),  within  ten  days 
after  his  adjudication,  unless  further  time 
has  been  granted  therefor,  and  which  a 
voluntary  bankrupt  must  file  with  his 
petition  in  bankruptcv.  In  re  Friedrich, 
(7th  Cir.  1900)  100  Fed.  284,  40  C  C.  A. 
378,  3  Am.  Bankr.  Rep.  801;  In  re  Brown, 
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(W.  D.  Pa.  1899)  100  Fed.  441,  4  Am. 
Bankr.  Rep.  46;  In  re  Bolinger,  (W.  D. 
Pa.  1901)  108  Fed.  374,  6  Am.  Bankr.  Rep. 
171;  McGahan  t'.  Anderson,  (C.  C.  A.  4th 
Cir.  1902)  113  Fed.  115,  7  Am.  Bankr. 
Rep.  641;  In  re  Sloan,  (E.  D.  Pa.  1905) 
135  Fed.  873,  14  Am.  Bankr.  Rep.  435; 
In  re  Blanchard,  (E.  D.  N.  C.  1908)  161 
Fed.  797,  20  Am.  Bankr.  Rep.  422;  In  re 
Highfield,  (M.  D.  Pa.  1908)  163  Fed.  924, 
21  Am.  Bankr.  Rep.  92;  In  re  Jennings, 
(N.  D.  Ga.  1909)  166  Fed.  639,  22  Am. 
Bankr.  Rep.  160;  In  re  Donahey,  (M.  D. 
Pa.  1910)  176  Fed.  458,  23  Am.  Bankr. 
Rep.   796;   In  re  Baughman,    (D.   C.  Pa. 

1910)  183  Fed.  668;  In  re  Exum,  (S.  D. 
Ala.  1913)  209  Fed.  716;  In  re  Webb,  (N. 
D.  Ga.  19J5)  219  Fed.  349;  In  re  Nunn, 
(S.  D.  Ga.  1899)  2  Am.  Bankr.  Rep.  664; 
In  re  Groves,  (N.  D.  Ohio  1901)  6  Am. 
Bankr.  Rep.  728;  Matter  of  McClintock, 
(N.  D.  Ohio  1904)  13  Am.  Bankr.  Rep. 
606;  Matter  of  Fletcher,  (X.  D.  Ohio 
1906)  16  Am.  Bankr.  Rep.  491.  And  see 
the  cases  cited,  infra,  this  note,  under  the 
heading,  Time  and  manner  of  claiming. 

The  failure  to  claim  the  exemptions  is, 
in  the  absence  of  a  good  reason  therefor, 
considered  to  be  a  waiver  of  the  right  to 
make  such  claim.  In  re  Duify,  (M.  D.  Pa. 
1902)  118  Fed.  926,  9  Am.  Bankr.  Rep. 
358;  In  re  Wunder,  (E.  D.  Pa.  1905)  133 
Fed.  821,  13  Am.  Bankr.  Rep.  701;  Burke 
r.  Guarantee  Title,  etc.,  Co.,  (3d  Cir. 
1905)  134  Fed.  562,  67  C.  C  A.  486,  14 
Am.  Bankr.  Rep.  31 ;  In  re  Von  Kerm, 
(E.  D.  Pa.  1905)  135  Fed.  447,  14  Am. 
Bankr.  Rep.  403;  In  re  Pfeiffer,  (W.  D. 
Pa.  1907)  155  Fed.  892,  19  Am.  Bankr. 
Rep.  230;  In  re  Gerber,  (C  C.  A.  9th  Cir. 

1911)  186  Fed.  693;  In  re  Strauch,  (N.  D. 
Ohio  1913)  208  Fed.  842;  In  re  Harring- 
ton, (N.  D.  N.  Y.  1912)  200  Fed.  1010; 
In  re  Mathews,  (E.  D.  Okla.  1908)  20 
Am.  Bankr.  Rep.  369. 

Thus  it  has  been  held  that  where  a 
bankrupt  neglected  to  file  a  claim  for  ex- 
emptions until  after  a  sale  of  his  assets, 
his  claim  thereto  was  not  saved  by  his 
having  appeared  and  objected  to  the  order 
of  sale  on  the  ground  that  his  exemptions 
had  not  been  allowed.  In  re  Wunder, 
(E.  D.  Pa.  1905)  133  Fed.  821,  13  Am. 
Bankr.  Rep.  701. 

Time  and  manner  of  claiming. —  While 
the  exemptions  which  a  bankrupt  may 
claim,  under  section  6,  are  those  provided 
for  by  the  statutes  of  the  several  states, 
the  time  and  manner  of  claiming  such 
exemptions,  and  of  awarding  them,  are 
regulated  by  the  Bankruptcy  Act;  thus 
the  exemptions  must  be  claimed  in  accord- 
ance with  section  7a  (8),  and  set  apart 
by  the  trustee  in  accordance  with  section 
47a  ( 11) .    In  re  Friedrich,  (7th  Cir.  1900) 
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100  Fed.  284,  40  C.  C.  A.  378,  3  Am. 
Bankr.  Rep.  801;  In  re  Le  Vay,  (M.  D. 
Pa.  1903)  125  Fed.  990,  11  Am.  Bankr. 
Rep.  114;  In  re  Kane,  (7th  Cir.  1904) 
127  Fed.  552,  62  C.  C.  A.  616,  11  Am. 
Bankr.  Rep.  533;  In  re  Stein,  (E.  D.  Pa. 
1904)  130  Fed.  629,  12  Am.  Bankr.  Rep. 
384;  Lipman  t?.  Stein,  (3d  Cir.  1905)  134 
Fed.  235,  67  C.  C.  A.  17;  In  re  Culwell, 
(D.  C.  Mont.  1908)  165  Fed.  828,  21  Am. 
Bankr.  Rep.  614;  In  re  Gerber,  (C.  C.  A. 
9th  Cir.  1911)  186  Fed.  693;  In  re  Groves, 
(N.  D.  Ohio  1901)  6  Am.  Bankr.  Rep. 
728.  And  see  the-  cases  cited  under  the 
heading,  Necessity  of  claiming,  supra, 
this  note. 

Courts  of  bankruptcy  are  not  controlled 
hy  the  state  law  as  to  t&e  time  or  manner 
in  which  claims  for  exemption  may  be 
preferred  in  bankruptcy.  In  re  Kane,  ( 7th 
Cir.  1904)  127  Fed.  552,  62  C.  C.  A.  616; 
In  re  Culwell,  (D.  C.  Mont.  1908)  165 
Fed.  828,  21  Am.  Bankr.  Rep.  614. 

An  extension  of  time' for  filing  schedules 
also  extends  the  time  for  claiming  the  ex- 
emption. In  re  O'Hara,  (M.  D.  Pa.  1908) 
162   Fed.   325,  20  Am.   Bankr.   Rep.   714. 

Where  the  exemption  is  personal  to  the 
debtor,  it  can  only  be  demanded  by  him. 
Mitchell  V.  Mitchell,  (E.  D.  N.  C  1906) 
147   Fed.   280,    17   Am.   Bankr.  Rep.    382. 

Allowance  of  exemption  claim  after  fil- 
ing of  schedules. —  Although  section  7a  (8) 
is  the  guide  as  to  the  strictly  regular  time 
and  manner  of  asserting  in  the  Bankruptcy 
Court  the  claim  for  exemptions,  neverthe- 
less it  has  been  held  that  such  section  is 
directory;  and  that,  taken  in  connection 
with  the  express  right  to  allow  amend- 
ments, there  is  some  discretion  in  the 
Bankruptcy  Court  to  allow  claims  of  ex- 
emption to  be  made  after  the  original 
schedules  have  been  filed.  In  re  Fisher, 
(W.  D.  Va.  1905)  142  Fed.  205,  15  Am. 
Bankr.  Rep.  652.  See  also  In  re  Bean, 
(D.  C.  Vt.  1900)  100  Fed.  262,  4  Am. 
Bankr.  Rep.  53.  And  see  the  cases  cited, 
infra,  this  note,  under  the  heading,  Amend- 
ment of  schedules. 

Agreement  that  mortgagee  shall  select 
exempt  property  for  debtor. —  A  bankrupt 
who  mortgages  his  exempt  property  may, 
if  permitted  by  the  state  law,  agree  that 
the  mortgagee  may  select  the  property 
which  shall  be  set  aside  as  exempt;  and 
such  authority,  given  upon  a  valuable 
consideration  and  coupled  with  an  inter- 
est, cannot  be  revoked  by  the  failure  of 
the  bankrupt  to  claim  the  exemptions  in 
his  own  name,  or  even  by  his  express 
waiver  thereof.  In  re  National  Grocer 
Co.,   (6th  Cir.  1910)    181  Fed.  33,  104  C 

C.  A.  47. 

Necessity  of  claiming  specific  property. 
— It  has  been  held  tliat  the  bankrupt 
should  claim  the  specific  property  which 
he  desires  to  have  set  apart  to  him  as 
exempt;  and  that  his  failure  to  do  so, 
unless  his  schedules  are  subsecjuently 
amended  in  this  respect,  will  preclude  him 


from  the  recovery  of  such  exemption  there- 
after. In  re  Haskin,  (E.  D.  Pa.  1901) 
109  Fed.  789,  6  Am.  Bankr.  Rep.  485; 
In  re  Staunton,  (E.  D.  Pa.  1902)  117  Fed. 
507,  9  Am.  Bankr.  Rep.  79;  In  re  Prince, 
(M.  D.  Pa.  1904)  131  Fed.  546,  12  Am. 
Bankr.  Rep.  68(;  In  re  Ansley,  (E.  D. 
X.  C.  1907)  153  Fed.  983,  18  Am.  Bankr. 
Rep.  457;  In  re  Baughman,  (M.  D.  Pa. 
1910)    183  Fed.  668. 

But  in  Burke  v.  Guarantee  Title,  etc., 
Co.,  (3d  Cir.  1905)  134  Fed.  562,  67  C.  C. 
A.  486,  14  Am.  Bankr.  Rep.  31,  it  was 
said  that  there  is  not  a  word  in  the  stat- 
ute to  warrant  the  conjecture  that  Con- 
gress intended  that  the  bankrupt  himself 
should  make  an  itemization  and  estimate 
which  the  trustee,  in  performing  the  func- 
tion expressly  assigned  to  him,  might 
wholly  disregard;  and  that  while  it  is 
true  that  among  the  forms  promulgated 
by  the  Supreme  Court  is  "  Schedule  B 
(5),"  in  which  is  contained  the  words, 
"  Property  claimed  to  be  exempted  by  the 
state  laws,  its  valuation,"  etc.,  that  is 
nothing  more  than  a  direction. 

Claim  in  hulk. — A  claim  by  a  bankrupt 
of  an  exemption  out  of  a  stock  of  goods  in 
bulk  is  insufficient.  In  re  Wilson,  (W.  D. 
Va.  1JK)1)  108  Fed.  197,  6  Am.  Bankr.  Rep. 
287. 

Amendment  of  schedules. —  The  bank- 
rupt may,  upon  proper  application,  be 
permitted  to  amend  his  schedules  so  as  to 
remedy  defects  therein  with  respect  to  the 
claiming  of  his  exemptions.  In  re  Bean, 
(D.  C.  Vt.  1900)  100  Fed.  262,  4  Am. 
Bankr.  Rep.  53;  In  re  White,  (E.  D.  Pa. 
1904)  128  Fed.  513,  11  Am.  Bankr.  Rep. 
556;  In  re  Herman,  (N.  D.  Ohio  1905) 
140  Fed.  761,  15  Am.  Bankr.  Rep.  463; 
In  re  Fisher,  (W'.  D.  Va.  1905)  142  Fed. 
205,  15  Am.  Bankr.  Rep.  652;  In  re  Cul- 
well, (D.  C.  Mont.  1908)  165  Fed.  828, 
21  Am.  Bankr.  Rep.  614;  In  re  Maxson, 
(N.  D.  la.  1909)  170  Fed.  356,  22  Am. 
Bankr.  Rep.  424;  In  re  Irwin,  (W.  D.  Pa. 
1909)  177  Fed.  284,  22  Am.  Bankr.  Rep. 
165,  reversing  (3d  Cir.  1909)  174  Fed. 
642,  98  C.  C.  A.  396,  23  Am.  Bankr.  Rep. 
487. 

Shoioing  to  he  made. —  Under  authority 
given  in  the  Bankruptcy  Act  to  amend  the 
schedules,  in  which  under  the  bankruptcy 
rules  adopted  the  claim  to  exemptions 
should  be  made,  the  courts  have  been 
liberal  in  the  matter  of  allowing  amend- 
ments, where  the  original  schedules  had 
not  made  exemption  claims;  but  they  have 
uniformly  required,  before  doing  so,  that 
the  omission  to  make  the  claim  to  exemp- 
tion had  occurred  through  inadvertence, 
and  that  there  had  been  diligence  in  seek- 
ing to  cure  the  defect.  In  re  Hurnham, 
(W^  D.  Wash.  1913)   202  Fed.  762. 

General  Order  11  is  a  regulation  of  ap- 
plications for  leave  to  amend  schedules, 
and  ro([uires  a  statement  of  the  cause  of 
the  error. 

Insertion  of  excynpiion  claim  hy  amend- 
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ment. —  The  statute  does  not  preclude  the 
court,  in  its  discretion,  from  allowing 
claims  of  exemption  to  be  made  by  amend- 
ment after  the  original  schedule  has  been 
filed.  In  re  Fisher,  (W.  D.  Va.  1905) 
142  Fed.  205,  15  Am.  Bankr.  Rep.  652. 
See  also  In  re  Bean,  (D.  C.  Vt.  1900)  100 
Fed.  262,  4  Am.  Bankr.  Rep.  53. 

Amendment  on  discovery  of  additional 
assets. —  Where,  after  the  trustees  were 
discharged,  the  bankrupts,  acting  in  good 
faith,  assisted  by  their  counsel,  found  ad- 
ditional assets  of  which  they  had  hitherto 
been  ignorant,  it  was  held  that  the  bank- 
rupts, not  having  received  the  full  amount 
of  their  exemptions  under  the  state  stat- 
ute, were  entitled  within  a  reasonable 
time  to  leave  to  amend  the  schedule  of 
exempt  property,  and  to  an  allowance  out 
of  the  fund  so  obtained  of  an  amount 
necessary  to  complete  the  exemption.  In 
re  Irwin,  (W.  D.  Pa.  1909)    177  Fed.  284^ 

22  Am.   Bankr.   Rep.    165,  reversing    (3d 
Cir.  1909)    174  Fed.  642,  98  C.  C  A.  396, 

23  Am.  Bankr.  Rep.  487. 

So  also  it  has  been  held  that  the  bank- 
rupt may  amend  his  schedules  so  as  to 
include  a  sum  of  money  subsequently  sur- 
rendered to  the  trustee  by  a  creditor,  aft 
the  proceeds  of  property  transferred  to 
him  oy  tlie  bankrupt  and  constituting  a 
preference,  and  may  at  the  same  time 
claim  the  remainder  of  his  exemption 
therefrom.  In  re  Falconer,  ( 8th  .  Cir. 
1901)  110  Fed.  Ill,  49  C  C.  A.  50,  6 
Am.  Bankr.  Rep.  557.  . 

Accident  or  mistake. —  Where  a  bank- 
rupt's schedules  contained  a  waiver  of 
exemptions,  it  was  held  on  an  application 
to  amend  that  it  was  admissible  to  show 
that  the  waiver  was  the  result  of  accident 
and  mistake.  In  re  White,  (E.  D.  Pa. 
1904)  128  Fed.  513,  11  Am.  Bankr.  Rep. 
556. 

Mistake  of  counsel. — A  bankrupt  does 
not  lose  his  right  to  claim  the  exemptions, 
by  his  failure,  through  the  mistake  of 
his  attorney,  to  specifically  claim  them  in 
his  schedule;  and,  on  application  at  any 
seasonable  time  while  the  property  re- 
mains in  the  hands  of  the  trustee  un- 
affected by  adverse  rights,  he  should  be 
permitted  to  amend  his  schedule  in  that 
respect,  (loodman  v.  Curtis,  (5th  Cir. 
1909)  174  Fed.  644,  98  C.  C.  A.  398,  23 
Am.  Bankr.  Rep.  504. 

So  also  it  has  been  held  that  where  a 
debtor,  shortly  before  filing  his  petition 
in  bankruptcy,  acting  in  good  faith  on 
the  advice  of  his  attorney,  voluntarily 
conveyed  his  homestead  to  his  wife,  and 
afterwards,  before  his  examination,  re- 
ceiving different  advice,  secured  a  recon- 
veyance to  himself,  and  on  obtaining  leave 
amended  his  schedule  by  including  the 
homestead  therein,  such  homestead  should 
be  set  aside  to  the  bankrupt  in  the  bank- 
ruptcy proceedings,  since  the  conveyance 
to  his  wife  was  not  fraudulent  in  fact; 
and  as  his  creditors  had  no  interest  in  or 


claim  on  his  homestead  interest  in  the 
land,  the  conveyance  of  such  interest 
could  not  injure,  or  be  fraudulent,  as  to 
them.  In  re  Tollett,  (6th  Cir.  1901)  106 
Fed.  866,  46  C.  C  A.  11,  6  Am.  Bankr. 
Rep.  404. 

Oversight, —  The  failure  of  a  bankrupt 
through  oversight  to  make  a  claim  to  a 
homestead  exemption  in  his  schedule  does 
not  deprive  him  of  the  exemption  allowed 
to  himself  and  his  family  by  the  laws  of 
the  state,  where  timely  application  is 
otherwise  made  to  the  court  of  bank- 
ruptcy therefor,  and  such  application,  al- 
though not  such  in  form,  may  properly 
be  treated  as  an  amendment  of  the  sched- 
ule. In  re  Maxson,  (N.  D.  la.  1909)  170 
Fed.  356,  22  Am.  Bankr.  Rep.  424. 

Matters  of  form. —  Where  a  bankrupt 
undertook  in  good  faith  to  claim  his  ex- 
emption, but  failed  to  make  the  claim  in 
the  form  required  by  the  statute,  in  con- 
sequence of  which  it  was  all  sold  by  the 
trustee,  it  was  held  that  he  might  be  per- 
mitted to  amend  his  schedules  thereafter, 
so  as  to  claim  the^  exemption  from  its  pro- 
tieeds.  In  re  Duffy,  (M.  D.  Pa.  1902) 
118  Fed.  926,  9  Am.  Bankr.  Rep.  358; 
In  re  Berman,  (N.  D.  Ohio  1905)  140 
Fed.  761,  15  Am.  Bankr.  Rep.  463;  In  re 
Culwell,  (D.  C.  Mont  1908)  165  Fed. 
828,  21  Am.  Bankr.  Rep.  614. 

But  a  bankrupt  cannot  amend  his 
schedules  relating  to  exemptions  so  as 
to  claim  something  which  he  could  not 
have  claimed  at  the  time  his  petition 
was  filed.  Matter  of  Neal,  (N.  D.  Ohio 
1905)    14  Am.  Bankr.  Rep.  .550. 

Xor  will  an  amendment  be  allowed  for 
the  purpose  of  preferring  certain  creditors 
to  whom  the  bankrupt  has  given  notes, 
in  which  he  waived  his  exemption  privi- 
lege. Moran  v.  King,  (4th  Cir.  1901)  111 
Fed.  730,  49  C.  C  A.  578,  7  Am.  Bankr. 
Rep.  176,  affirming  (W.  D.  Va.  1900) 
105  Fed.  901,  6  Am.  Bankr.  Rep.  472. 
See  also  In  re  Garner,  (W.  D.  Va.  1902) 
115  Fed.  200,  8  Am.  Bankr.  Rep.  263. 

But  see  In  re  Batten,  (E.  D.  Va.  1909) 
170  Fed.  688,  wherein  it  was  held  that 
the  fact  that  a  creditor  had  waived  his 
exemption  did  not  authorize  the  refusal 
of  its  allowance. 

Amendment  for  creditor^  "benefit. — The 
courts  in  bankruptcy  as  a  rule  exercise 
great  lil)erality  in  permitting  amend- 
ments. But  it  is  clear  that  bankruptcy 
courts  do  not  favor  the  extension  of  ex- 
.  emptions  by  amendment,  when  such  ex- 
tension w^orks  solely  for  the  benefit  of  a 
creditor,  and  not  for  the  benefit  of  the 
bankrupt  and  his  family.  In  re  Merry, 
(D.  C.  Me.  1913)   201  Fed.  369. 

Laches  —  Application  after  discharge, — 
Claims  to  exemptions  may  be  amended  if 
seasonably  done,  but  it  is  too  late  to 
wait  until  after  a  discharge  has  been 
obtained.  In  re  Webb,  (N.  D.  Ga.  1916) 
219  Fed,  349. 
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III.  Matters    Affecting    Right   to 
Exemption. 

Death. — On  the  death  of  a  debtor,  prop- 
erty which  would  have  been  set  apart  to 
him  under  his  exemption,  had  he  lived, 
remains  a  part  of  his  estate,  and  goes  to 
his  administrator.  In  re  Seabolt,  ( W.  D. 
N.  C.  1902)  113  Fed.  766,  8  Am.  Bankr. 
Rep.  57. 

Residence. —  The  bankrupt  must  be  a 
resident  of  the  state  the  benefit  of  whose 
exemption  laws  are  claimed  by  him.  In 
re  Dinglehoef,  (E.  D.  N.  C.  1901)  109 
Fed.  866,  6  Am.  Bankr.  Rep.  242;  In  re 
Owings,  (E.  D.  N.  C.  1905)  140  Fed. 
739,  15  Am.  Bankr.  Rep.  472;  In  re 
O'Hara,  (M.  D.  Pa.  1908)  162  Fed.  325, 
20  Am.  Bankr.  Rep.  714;  In  ne  Donahey, 
(M.  D.  Pa.  1910)  176  Fed.  458,  23  Am. 
Bankr.  Rep.  796. 

The  burden  of  proving  a  change  of  resi- 
dence is  upon  those  asserting  the  change. 
In  re  Bassett,  (E.  D.  Wash.  1911)  189 
Fed.  410. 

Land  located  outside  the  district. —  A 
court  of  bankruptcy  is  without  jurisdic- 
tion to  allot  a  bankrupt,  domiciled  within 
its  district,  a  homestead  in  lands  situated 
in  another  district.  In  re  Owings,  (E.  D. 
N.  C.  1905)  140  Fed.  739,  15  Am.  Bankr. 
Rep.  472. 

Removal  from  state  after  right  to  ex- 
emption accrues. —  The  right  of  a  bank- 
rupt to  his  exemption  is  to  be  determined 
as  of  the  date  when  it  is  claimed;  and 
his  removal  from  the  state  after  the 
claim  has  been  made  is  immaterial,  al- 
though the  right  is  only  given  •  to  resi- 
dents by  the  state  law.  In  re  Donahey, 
(M.  D.  Pa.  1910)  176  Fed.  458,  23  Am. 
Bankr.  Rep.  796. 

Sale  of  property. —  Where  the  trustee 
erroneously  selU  exempt  property,  the 
bankrupt  may  claim  the  amount  of  his 
exemptions  from  the  proceeds  of  the  sale. 
In  re  Brown,  (W.  D.  Pa.  1899)  100  Fed. 
441,  4  Am.  Bankr.  Rep.  46;  In  re  Zack, 
(E.  D.  Pa.  1912)    196  Fed.  909. 

Sale  of  exempt  property  for  benefit  of 
estate. — Where  a  bankrupt,  by  agreement 
with  the  trustee,  allowed  exempt  property 
to  be  sold  for  the  benefit  of  the  estate, 
it  was  held  that  the  trustee  should  allow 
the  exemption  out  of  the  proceeds  of  the 
sale.  In  re  Richard,  (E.  D.  N.  C.  1899) 
94  Fed.  633,  2  Am.  Bankr.  Rep.  506; 
In  re  Sloan,  (E.  D.  Pa.  1905)  135  Fed. 
873,  14  Am.  Bankr.  Rep.  435;  In  re 
Renda,  (M.  D.  Pa.  1906)  149  Fed.  614,. 
17  Am.  Bankr.  Rep.  521.  See  also  In  re 
Park,  (W.  D.  Ark.  1900)  102  Fed.  602,  4 
Am.  Bankr.  Rep.  432. 

In  the  case  of  In  re  Hutchinson,  (W.  D. 
Mich.  1912)  197  Fed.  1021,  it  appeared 
that  the  property  of  the  bankrupt  con- 
sisted of  a  small  stock  of  groceries,  tools 
and  store  fixtun's,  some  accounts  receiv- 
able, less  than  .$20  in  cash,  and  exempt 
household  goods.  In  his  schedules  the 
bankrupt  claimed   an   exemption  of   $250 


in  the  atock  of  goods.  The  trustee  at- 
tempted to  set  off  that  amount  of  the 
goods  in  bulk,  and  not  in  specific  articles. 
The  bankrupt  assigned  his  exemption  to 
a  grocery  company  and  the  assignee  re- 
fused to  permit  the  trustee  to  sell  the 
stock  of  goods  as  an  entirety  and  to  ac- 
cept a  pro  rata  share  of  the  proceeds. 
Thereupon  the  trustee,  believing  that  more 
could  be  secured  for  the  creditors  by  gell- 
ing the  entire  stock  and  paying  the  as- 
signee the  sum  of  $250  than  could  be  ob- 
tained by  selling  the  remnant  of  the  stock 
after  setting  apart  the  exemption,  entered 
into  a  written  contract  with  the  assignee, 
by  which  the  assignee  agreed  to  allow  the 
trustee  to  sell  the  entire  stock  and  the 
trustee  agreed  to  pay  over  to  the  assignee 
the  sum  of  $250,  the  value  of  the  exemp- 
tion. The  stock  of  goods,  including  the 
exemption,  was  appraised  at  $600,  and 
was  sold  by  the  trustee  for  $427.55.  The 
sale  was  confirmed.  Thereupon  the  trus- 
tee paid  to  the  assignee  of  the  bankrupt 
the  sum  of  $250,  and  asked  the  referee 
to  allow  such  amount  as  a  disbursement. 
The  referee  refused  so  to  do,  but  did 
allow  the  sum  of  $177.50,  upon  the  theory 
that,  the  entire  stock  of  goods  having 
brought  but  71  per  cent  of  the  appraised 
value,  the  bankrupt  or  his  assignee  was 
not  entitled  to  more  than  71  per  cent  of 
the  amount  of  his  exemption.  The  court 
said :  "  1  he  precise  question  here  pre- 
sented does  not  appear  to  have  been  de- 
cided in  any  reported  case.  While  the 
action  of  the  trustee  was  somewhat  ir- 
regular, yet  the  course  pursued  by  him 
was  undoubtedly  for  the  best  interests  of 
the  estate.  The  bankrupt  claimed  and  in- 
sisted upon  the  full  amount  of  his  ex- 
emption, and  consented  to  the  sale  of  his 
property  solely  upon  the  condition  and 
agreement  that  he  would  receive  the  full 
amount  in  cash.  No  creditor  has  objected. 
The  trustee  having  paid  out  the  money 
pursuant  to  his  contract,  made  in  good 
faith,  and  the  estate  and  its  creditors  hav- 
ing profited  by  his  action,  he  ought  in 
justice  and  equity  to  b«  reimbursed." 

8ale  of  perishable  property. —  The  mere 
fact  that  exempt  property  has  been  sold 
by  a  receiver,  under  the  direction  of  the 
court,  as  perishable,  will  not  deprive  the 
bankrupt  of  the  right  to  his  exemption 
out  of  the  proceeds;  notwithstanding  that, 
under  the  state  law,  a  debtor  is  not  en- 
titled to  his  exemption  out  of  the  proceeds 
of  a  sale,  but  must  elect  the  goods  he 
wishes  to  retain  and  have  them  set  aside 
to  him.  In  re  Le  Vay,  (M.  D.  Pa.  1903) 
125  Fed.  990,  11  Am.  Bankr.  Rep.  114; 
In  re  Coddington,  (M.  D.  Pa.  1904)  126 
Fed.  891,  11  Am.  Bankr.  Rep.  122;  In  re 
Stein,  (E.  D.  Pa.  1904)  130  Fed.  629,  12 
Am.  Bankr.  Rep.  384,  affirmed  (3d  Cir. 
1905)    134  Fed.  235,  67  C.  C.  A.  17. 

Sale  without  prejudice  to  claim  exemp- 
tion.— Where  exempt  property  was  sold 
by  order  of  the  court,  but  without  preju- 
dice   to   the    rights    of    the   bankrupt   to 
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apply  for  the  proceeds  of  the  sale,  the 
court  will  surrender  such  proceeds  in  Ueu 
of  the  exemption.  In  re  Bolinger,  (W.  D. 
Pa.  1901)  108  Fed.  374,  6  Am.  Bankr. 
Rep.  171. 

Sale  to  avoid  loss  of  eofempiion. — Where 
a  bankrupt's  exemption,  allowed  by  the 
state  for  the  benefit  of  the  family,  would 
be  defeated  unless  its  allowance  is  made 
in  cash  out  of  the  proceeds  of  a  sale,  it 
will,  if  practicable,  be  ordered  paid  out 
of  such  proceeds.  In  re  Luby,  ( S.  D.  Ohio 
1907)  165  Fed.  659,  18  Am.  Bankr.  Rep. 
801    (sale  of  stock  of  liquors). 

Thus  it  has  been  held  that  where  all 
the  land  of  a  bankrupt  is  so  encumbered 
by  mortgages,  under  which  the  mortgagees 
have  the  right  to  sell  the  homestead,  the 
court  may  sell  the  land  and  make  the 
allotment  of  the  homestead  out  of  the  pro- 
ceeds. In  re  Paramore,  (E.  D.  N.  C. 
1907)  156  Fed.  208,  19  Am.  Bankr.  Rep. 
130. 

Creditors  with  notice,  who  make  no  ob- 
jection to  a  sale  of  all  of  the  property  for 
the  purpose  of  permitting  the  bankrupt 
to  take  his  exemption  from  the  proceeds, 
cannot  afterward  object  to  its  allowance 
therefrom.  Dunlap  Hardware  Co.  v.  Hud- 
dleston,  (6th  Cir.  1909)    167  Fed.  433,  93 

C.  C.  A.  69. 

Rights  of  creditors  as  to  exemptions 
allowed  out  of  proceeds  of  sale. — Where  a 
bankrupt  elects  to  take  his  exemption  out 
of  the  proceeds  of  a  sale  of  real  estate, 
the  amount  thereof  while  in  the  hands  of 
the  trustee  is  subject  to  seizure  under  a 
judgment  containing  a  waiver  of  exemp- 
tion. In  re  MacKissic,  (E.  D.  Pa.  1909) 
171  Fed.  259,  22  Am.  Bankr.  Rep.  817. 

Money  allowed  a  bankrupt  "  in  lieu  of 
his  exemption,''  may  be  attached  in  the 
hands  of  the  trustee  in  bankruptcy  on  a 
judgment  rendered  against  a  bankrupt,  on 
a  note  wherein  the  bankrupt  waived  the 
benefits  of  the  exemption  law.  Zumpfe 
V.  Schultz,  (1907)  20  Am.  Bankr.  Rep. 
916,  35  Pa.  Super.  Ct.  106. 

Where  the  exemption  is  claimed  from 
the  proceeds  of  a  sale,  the  court  may  con- 
sider and  determine  any  claim  made  by 
others  to  the  fund  while  it  remains  in  the 
hands  of  the  trustee.     In  re  Renda,    (M. 

D.  Pa.  1906)  149  Fed.  614,  17  Am.  Bankr. 
Rep.  521.  And  see  annotation  under  sec- 
tion 2    (11). 

Solvency  of  bankrupt  when  homestead 
acquired. —  It  is  the  duty  of  a  bankrupt 
claiming  a  homestead  as  exempt  to  show 
by  clear  and  conclusive  proof  that  when 
he  secured  the  same  by  taking  money 
from  his  business  within  four  months  pre- 
ceding the  filing  of  his  petition  in  banlc- 
ruptey,  he  was  solvent  and  able  to  pay 
all  claims  against  him.  McGahan  v.  An- 
derson, (C.  C.  A.  1902)  113  Fed.  115, 
reversing  In  re  Anderson,  ( 1900)  103  Fed. 
854. 

Preferential  transfer. —  The  right  of  a 
bankrupt    to    claim    his    exemption   from 


property  which  he  has  preferentiallj 
transferred  in  violation  of  the  provisions 
of  section  606,  where  such  property  has 
been  subsequently  recovered  by  the  trus- 
tee, presents  a  conflict  of  opinion;  in  the 
following  cases  it  has  been  held  that  he 
is  not  entitled  to  his  exemption  in  such 
cases:  In  re  Tollett,  (E.  D.  Tenn.  1900) 
105  Fed.  425,  5  Am.  Bankr.  Rep.  306; 
In  re  White,  (W.  D.  Mo.  1901)  109  Fed. 
635,  6  Am.  Bankr.  Rep.  451;  In  re  Long, 
(E.  D.  Pa.  1902)  116  Fed.  113,  8  Am. 
Bankr.  Rep.  591;  In  re  Evans,  (E.  D. 
N.  C.  1902)  116  Fed.  909;  In  re  Codding- 
ton,  (M.  D.  Pa.  1904)  126  Fed.  891,  11 
Am.  Bankr.  Rep.  122;  In  re  Wishnefsky, 
(D.  C.  N.  J.  1910)  181  Fed.  896;  Matter 
of  Neal,  (N.  D.  Ohio  1905)  14  Am.  Bankr. 
Rep.  550. 

So  in  In  re  Boor^tin,  (1902)  114  Fed. 
696,  the  right  of  a  bankrupt  to  have  an 
exemption  allowed  by  the  laws  of  Georgia 
out  of  his  stock  of  merchandise  which 
passed  into  the  hands  of  his  trustee  in 
bankruptcy  was  considered,  and  in  view 
of  probable  fraud  and  concealment  the  ex- 
emption was  refused. 

An  undoubted  swindler  after  making 
away  with  a  great  part  of  his  stock  of 
goods  and  getting  it  out  of  the  jurisdic- 
tion cannot  come  into  court  and  ask  that 
he  have  an  exemption  from  the  remainder 
of  the  stock.  "  The  statute  of  exemptions 
is  made  for  honest  debtors,"  said  the 
court.  In  re  Taylor,  (1901)  114  Fed. 
607. 

On  the  other  hand,  it  has  also  been 
held  that  where  property  preferentially 
transferred  has  been  recovered  back  by 
the  trustee,  it  then  forms  a  part  of  the 
estate  in  bankruptcy  from  which  the 
bankrupt  may  claim  his  exemption.  In 
re  Falconer,  (8th  Cir.  1901)  110  Fed. 
Ill,  49  C.  C.  A.  50,  6  Am.  Bankr.  Rep. 
557;  Bashinski  v,  Talbott,  (6th  Cir.  1902) 
119  Fed.  337,  56  C.  C.  A.  241,  9  Am. 
Bankr.  Rep.  513;  In  re  Soper,  (D.  C. 
Neb.  1909)  173  Fed.  116,  22  Am.  Bankr. 
Rep.  868. 

The  fact  that  the  bankrupt  has  not  ac- 
counted for  all  his  assets,  or  has  fraudu- 
lently conveyed  away  property,  does  not 
defeat  his  right  to  exemptions;  the  trus* 
tee  being  obliged,  under  section  47a  (11), 
to  set  them  apart  and  report  thereon  as 
soon  as  practicable.  In  re  Park,  (1900) 
102  Fed.  602;  In  re  Grimes,  (1899)  96 
Fed.  529;  In  re  Oderkirk,  (1900)  103 
Fed.  779. 

In  In  re  Tollett,  (C.  C.  A.  1901)  106 
Fed.  866,  it  was  held  that  the  con- 
veyance of  property  without  fraud  in  fact, 
even  though  there  was  constructive  legal 
fraud,  does  not  bar  the  right  of  the  bank- 
rupt to  claim  a  homestead  in  the  prop- 
erty when  it  is  recovered  by  the  trustee. 

WHiere  a  bankrupt's  transfer  of  prop- 
erty to  a  creditor  operated  as  a  prefer- 
ence, and  the  creditor  sold  the  property 
and    surrendered    the    proceeds    to    the 
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trustee,  it  was  held  that  the  bankrupt  was 
entitled  to  exemption  in  the  money  to  the 
amount  which  the  state  law  would  have 
allowed  him  in  the  property  conveyed. 
In  re  Falconer,  (C.  C.  A.  1901)  110  Fed. 
Ill,   followed   in   In   re   Talbott,    (1902) 

116  Fed.  417,  where  it  was  held  that  the 
fact  that  an  insolvent  debtor  made  a 
preference  and  thus  became  bankrupt  did 
not  deprive  him  of  the  benefit  of  his  home- 
stead exemption  under  the  bankrupt  law, 
although  such  homestead  had  been  pre- 
viously assigned  for  the  benefit  of  credit- 
ors and  recovered  by  the  trustee  in  bank- 
ruptcy. 

In  In  re  Thompson,  (1902)  115  Fed. 
924,  under  a  Georgia  statute,  the  bank- 
rupt was  allowed  his  homestead  exemp- 
tion although  he  had  been  formerly  guilty 
of  fraud  in  attempting  to  make  a  convey- 
ance of  the  homestead  to  his  wife. 

The  fact  that  a  bankrupt  made  certain 
premises  his  homestead  when  he  knew  he 
was  insolvent  and  in  contemplation  of 
bankruptcy  does  not  deprive  him  and  his 
family  of  the  benefit  of  the  exemption 
laws/  In  re  Stone,  .(1902)    116  Fed.  36. 

A  valid  lien  upon  property  of  a  bank- 
rupt which  is  exempt  under  the  state  law 
is  not  affected  by  bankruptcy  proceedings, 
and  will  not  be  set  aside  as  an  illegal 
preferencv^  under  the  federal  Bankruptcy 
Law.  Morris  v.  Covey,  (1912)  104  Ark. 
226,  148  S.  W.  257. 

Under  the  Bankruptcy  Act  of  1867,  if 
the  assignee  recovered  property  which 
had  been  conveyed  in  fraud  of  the  pro- 
visions of  the  Act,  tlie  bankrupt  could 
successfully  assert  any  homestead  exemp- 
tion right  wliich  he  originally  possessed 
in  the  property  recovered  bv  tlie  assignee. 
Cox  t;.  Wilder,  (1872)  2  Dill.  45,  6  Fed. 
Cas.  No.  3,308;  In  re  Detert,  11  Nat. 
Bankr.  Reg.  293,  (1876)  7  Fed.  Cas.  No. 
3,829;  McFarland  v.  Goodman,  (1874) 
6  Biss.  Ill,  (1874)  16  Fed.  Cas.  No. 
8,789;  Penny  v.  Taylor,  (1874)  10  Nat. 
Bankr.  Reg.  200,  19  Fed.  Cas.  No.  10,957; 
In  re  Poleman,  (1874)  5  Biss.  526,  19 
Fed.  Cas.  No.   11,247. 

Fraud. —  In  several  jurisdictions  it  has 
been  held  that  a  bankrupt  who  has  been 
guilty  of  fraud  is  not  entitled  to  the 
exemption  provided  for  by  the  laws  of 
the  state;  and  in  such  cases  the  bank- 
rupt will  also  be  denied  the  exemption  in 
a  court  of  bankruptcy.  In  re  Waxelbaum, 
(N.  D.  Ga.  1900)  101  Fed.  228,  4  Am. 
Bankr.  Rep.  120;  In  re  \\l\ite,  (W.  D. 
Mo.  1901)  109.  Fed.  635,  6  Am.  Bankr. 
Rep.  451;  In  re  Williamson,  (N.  D.  Ga. 
1901)  114  Fed.  190,  8  Am.  Bankr.  Rep. 
43;  In  re  Taylor,  (D.  C.  Colo.  1901)  114 
Fed.  607,  7  Am.  Bankr.  Rep.  410;  In  re 
Boorstin,  (N.  D.  Ga.  1902)  114  Fed.  696, 
8  Am.  Bankr.  Rep.  89;  In  re  Long,  (E. 
D.  Pa.  1902)  116  Fed.  113,  8  Am.  Bankr. 
Rep.  591;   In  re  Yost,    (M.  1).  Pa.   1902) 

117  Fed.  792,  9  Am.  Bankr.  Rep.  153;  In 
re  Duffy,   (M.  D.  Pa.  1902)    118  Fed.  926, 


9  Am.  Bankr.  Rep.  358;  In  re  WooUcott, 
(E.  D.  N.  C.  1905)  140  Fed.  460,  15  Am. 
Bankr.  Rep.  386;  In  re  Alex,  fE.  D.  Pa. 
1905)  141  Fed.  483,  16  Am.  Bankr.  Rep. 
450;  In  re  Leverton,  (M.  D.  Pa.  1907) 
155  Fed.  925,  19  Am.  Bankr.  Rep.  434; 
In  re  Dobbs,  (N.  D.  Ga.  1909)  172  Fed. 
682,  22  Am.  Bankr.  Rep.  801 ;  In  re  Wish- 
nefsky,  (D.  C.  N.  J.  1910)  181  Fed.  896; 
In  re  Sussman,  (M.  D.  Pa.  1910)  183 
Fed.  331;  In  re  Peacock,  (S.  D.  Ga.  1913) 
203  Fed.  191. 

In  the  case  of  In  re  Hammonds,  (E. 
D.  Ky.  1912)  198  Fed.  574,  there  arose  a 
question  whether  provisions  bought  by  a 
bankrupt  with  no  intention  to  pay  for 
them  were  exempt,  in  view  of  the  manner 
in  which  they  were  obtained.  The  court 
said:  "The  ground  upon  which  the  cred- 
itors claim  that  the  provisions  allowed 
should  not  have  been  set  apart  as  exempt 
is  that  they  had  been  purchased  with  no 
intention  to  pay  for  them.  The  referee 
found  against  this  claim  in  matter  of 
fact  —  i.  e.,  he  held  that  tliey  had  not 
been  so  purchased  —  and  on  this  ground 
denied  the  claim.  If  the  necessities  of 
this  case  required  that  I  should  pass  on 
this  question  of  fact,  of  course,  I  would 
have  to  have  before  me  the  evidence 
heard  by  the  referee,  but  the  necessities 
of  the  case  do  not  so  require.  Even  if  it 
be  a  fact  that  the  provisions  set  apart 
to  the  bankrupt  had  been  purchased  by 
liim  with  the  intention  of  not  paying  for 
them,  the  creditors,  as  such,  have  no  right 
to  complain  of  the  action  of  the  referee 
in  setting  them  apart.  Notwithstanding 
such  intention,  the  title  thereto  passed 
from  the  sellers  to  the  bankrupt.  Be- 
cause thereof  the  sellers  were  entitled  to 
reclaim  their  property.  But  this  right 
did  not  prevent  the  passage  of  the  title. 
The  effect  thereof  was  to  make  the  title 
which  the  bankrupt  acquired  what  is 
termed  in  Donaldson  v.  Farwell,  93  U.  S. 
631,  23  U.  S.  (L.  ed.)  993,  a  'defeasible 
title.'  In  order  to  reinvest  the  sellers 
with  title,  a  rescission  of  the  contract 
of  sale  was  essential.  The  fact  that  im- 
mediately upon  the  sale  the  sellers  had 
the  right  to  recover  their  goods  in  re- 
plevin is  not  against  this.  The  bringing 
of  such  a  suit  is  a  *  judicial  rescission,* 
whicli  is  a  substitute  for  *  a  rescission  in 
pais '  effected  by  a  mere  demand.  1  Bige- 
low  on  Fraud,  p.  77.  This  right  of  re- 
scission and  recovery  of  the  goods  were 
personal  to  the  sellers.  It  could  not  have 
been  asserted  as  against  the  trustee  had 
not  the  provisions  been  set  apart  as  ex- 
empt, and  can  be  asserted  as  against  the 
bankrupt,  notwithstanding  they  have,  been 
set  apart  as  exempt.  It  follows  from  this 
that  the  petitioning  creditors,  as  such, 
are  not  interested  in  the  question  as  to 
whether  the  provisions  were  purchased 
with  an  intention  not  to  pay  for  them." 

Courts  of  bankruptcy  proceed  on  equi- 
table  principles   and  will   not   sustain   a 
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positive  fraud  committed  by  the  bank- 
rupt, in  an  endeavor  to  extend  his  ex- 
emptions, any  more  than  it  would  be  sus- 
tained by  a  court  of  equity.  In  re  Oer- 
ber,  (C.  C.  A.  9th  Cir.  1911)  186  Fed. 
693. 

But  the  foregoing  rule  as  to  the  effect 
of  fraud  is  not  general;  thus  it  has  been 
held  tliat  where  a  convevance  in  fraud  of 
creditors  has  been  set  aside,  the  property 
is  administered  as  that  of  the  debtor; 
and,  as  a  matter  of  general  law,  he  is  not 
precluded  by  the  void  conveyance  from 
asserting  his  right  to  a  homestead  exemp- 
tion therein  as  against  his  creditors.  In 
re  Thompson,  (K.  D.  Wash.  1905)  140 
Fed.  257,  15  Am.  Bankr.  Rep.  283. 

So,  also,  in  this  connection,  it  has  been 
said  that  a  debtor  may  claim  his  exemp- 
tions out  of  fraudulently  conveyed  prop- 
erty, recovered  back  by  a  trustee,  for  the 
reason  that  he  never  in  fact  parted  with 
the  title.  Matter  of  Keal,  (N.  D.  Ohio 
1905)    14  Am.  Bankr.  Rep.  ooO. 

And  in  In  re  Park,  (W.  1).  Ark.  1900) 
102  Fed.  602,  4  Am.  Bankr.  Rep.  432,  it 
was  held  that  a  bankrupt  cannot  be  de- 
nied his  exemptions  because  he  has  not 
accounted  for  all  his  assets  or  has  fraudu- 
lently transferred  his  property. 

Fraudulent  intention  necessary. —  Even 
in  those  states  wherein  the  bankrupt's 
fraud  constitutes  a  bar  to  the  allowance 
of  his  exemptions,  it  is  necessary,  in 
order  to  warrant  a  refusal  of  the  exemp- 
tion, that  there  be  a  fraudulent  intention 
on  the  part  of  the  bankrupt;  and  where 
fraud  has  been  made  a  statutory  bar,  the 
facts  mu.st  be  brought  within  the  terms 
of  the  statute.  In  re  Thompson,  (S.  D. 
Ga.  1902)  115  Fed.  924,  S  Am.  Bankr. 
Rep.  283;  Fields  r.  Karter,  (5th  Cir. 
1902)  115  Fed.  950,  53  ('.  ('.  A.  432,  8 
Am.  Bankr.  Rep.  351;  In  re  West,  (X.  D. 
Ga.  1902)  116  Fed.  767,  8  Am.  Bankr. 
Rep.  564;  In  re  Ca.stleberry,  (N.  1).  Ga. 
1905)  143  Fed.  1018,  16  Am.  Bankr.  Rep. 
159;  In  re  Diamond,  (N.  D.  Ala.  1908) 
158  Fed.  370,  19  Am,  Bankr.  Rep.  811; 
In  re  Cotton,  (S.  D.  Ga.  1910)  183  Fed. 
190;  In  re  Rothschild,  (S.  D.  Ga.  1901) 
6  Am.  Bankr.  Rep.  43;  Matter  of  Cotton, 
(S.  D.  Ga.  1909)  23  Am.  Bankr.  Rep. 
686. 

Fraudulent  claim  to  homestead  exemp- 
tion.—  **  If  not  strictly  an  equity  court, 
a  bankruptcy  court  proceeds  on  equitable 
principles,  and  is  not  bound  to  lend  itself 
to  the  establishment  of  an  undetermined 
claim  for  exemption,  even  though  asserted 
in  the  sacred  name  of  homestead,  in  favor 
of  a  fraudulent  claimant  who  stands  in 
confessed  defiance  of  the  court,  and  of  the 
law  under  which  the  claim  is  asserted." 
In  re  Mayer,  (C.  C.  A.  1901)  108  Fed. 
604. 

Failure  to  pay  for  property  claimed  as 
exempt. —  In  some  jurisdictions,  under 
statutes  prevailing  therein,  a  debtor  is 
not  entitled  to  the  exemption  out  of  prop- 


erty for  which  he  has  not  paid.  Cannon 
r.  Dexter  Broom,  etc.,  Co.,  (4th  Cir. 
1903)  120  Fed.  657,  67  C.  C.  A.  327,  9 
Am.  Bankr.  Rep.  724. 

So,  where  the  bankrupt  conducted  a 
tailor-shop,  but  the  material  on  hand  at 
the  time  of  the  bankruptcy  was  not  paid 
for,  and  the  state  statute  provided  that 
a  property  shall  be  exempt  from  execution 
issued  on  a  judgment  for  the  price  thereof, 
it  was  held  that  the  bankrupt  was  not 
entitled  to  any  exemption  from  the  stock 
of  material  on  hand.  In  re  Phillips,  (W. 
D.  Wash.   1913)    209  Fed.  490. 

In  this  connection  it  is  to  be  observed 
that  the  bankrupt's  right  to  such  exemp- 
tions as  are  permitted  by  state  laws  is 
referable  to  the  condition  of  things  as 
they  existed  "  at  the  time  of  the  filing 
of  the  petition."  Mullinix  v.  Simon,  (C. 
C.  A.  8th  Cir.  1912)    196  Fed.  775. 

It  has  also  been  held  that  the  exemp- 
tion will  not  be  allowed  as  against  an 
execution  issued  for  the  purchase  money 
of  property  claimed  to  be  exempt.  In  re 
Boyd,  (N.  D.  la.  1903)  120  Fed.  999,  10 
Am.  Bankr.  Rep.  337. 

See  also  In  re  Butler,  {N.  D.  Ga.  1902) 
120  Fed.  100,  9  Am.  Bankr.  Rep.  639.  In 
this  case,  however,  it  was  held  that  the 
exemption  could  not  be  denied  where  the 
creditor's  claim  had  not  been  reduced  to 
judgment,  and  no  steps  had  been  taken  to 
fix  a  lien  on  the  property  for  the  purchase 
money. 

But  the  fact  that  the  purchase  pric6 
of  the  goods  claimed  as  exempt  has  not 
been  paid  gives  the  seller  no  right  to  en- 
force his  vendor's  lien  in  a  court  of  bank- 
ruptcy. In  re  Wells,  (W.  D.  Ark.  1900) 
105  Fed.  762,  5  Am.  Bankr.  Rep.  308. 

Annulment  of  liens. —  WHiatever  benefit 
results  from  the  annulment  of  attachment 
liens,  under  the  provisions  of  section  67c 
and  /,  extends  to  exempt  property  as  well 
atf  to  that  which  is  not  exempt.  It  is 
the  policy  of  the  law  to  allow  the  bank- 
rupt, as  well  as  creditors,  the  benefit  of 
the  changed  status.  In  re  Tune,  (N.  D. 
Ala.  1902)  115  Fed.  906,  8  Am.  Bankr. 
Rep.  285. 

Thus  it  has  been  held  that  where  a 
garnishee  has  knowledge  that  the  prop- 
erty or  credits  in  his  hands  are  exempt, 
it  is  his  duty  to  interpose  such  defense; 
otherwise  a  judgment  rendered  against 
him,  or  his  payment  of  the  money  into 
court,  will  not  discliarge  his  liability  to 
the  defendant,  where  the  defendant  had 
no  actual  knowledge  of  the  proceeding. 
In  re  Reals,  (D.  C.  Ind.  1902)  116  Fed. 
630,  8  Am.  Bankr.  Rep.  639.  And  see 
also  the  annotation  under  section  670 
and  /. 

Abandonment  —  By  assignment, — It  has 
been  held  that  where,  under  the  law  of 
the  state,  a  bankrupt's  exemption  is  per- 
sonal to  him,  it  is  nonassignable,  and 
that  in  such  case  an  assignment  thereof 
operates  as  an  abandonment.    In  re  Sloan, 


600 


1  FED.  STAT.  ANN.   (2d  Ed.) 


Sec.  6  a 


(E.  D.  Pa.  1905)    136  Fed.  873,  14  Am. 
Bankr.  Rep.  435. 

On  the  other  hand,  in  In  re  National 
Grocer  Co.,  (Mich.  1910)  181  Fed.  33, 
104  C.  C.  A.  47,  30  L.  R.  A.  (N.  S.)  982, 
it  was  held  that  there  is  nothing  in  the 
Bankruptcy  Act  or  the  General  Orders 
expressly  or  impliedly  limiting  the  right 
of  exemptions  to  the  specific  claim  thereto 
presented  by  the  bankrupt  himself,  and 
that  the  bankrupt's  assignment  conferring 
in  express  terms  authority  to  make  the 
selection  in  his  name  will  be  recognized 
by  the  court  in  favor  of  the  assignee. 

Effect  of  abandonment, — ^Wliere  a  claim 
for  exemption  has  been  abandoned,  the 
property  goes  to  the  bankrupt's  creditors 
generally,  even  though  some  creditors 
claim  under  an  execution  wherein  the 
right  of  exemption  has  been  waived.  In 
re  Baughman,  (M.  D.  Pa.  1910)  183  Fed. 
668.  See  also  In  re  Pfeiffer,  (W.  D.  Pa. 
1907)  155  Fed.  892,  19  Am.  Bankr.  Rep. 
230. 

Waiver. —  Where  the  bankrupt  has 
waived  his  right  of  exemption,  he  will 
not  be  entitled,  as  against  such  debt,  to 
have  property  set  apart  to  him  under  sec- 
tion 6  of  the  Bankruptcy  Act.  In  re 
Garden,  (N.  D.  Ala.  1899)  93  Fed.  423, 
1  Am.  Bankr.  Rep.  582. 

A  trustee  in  bankruptcy  is  not  entitled 
to  the  bankrupt's  exemption,  as  against 
a  creditor  who  has  attaclied  the  same  by 
an  attachment  execution,  issued  and 
served  within  four  months  prior  to  the 
bankruptcy,  on  a  judgment  waiving  ex- 
emption. Sharp  V.  Woolslare,  (1904)  12 
Am.  Bankr.  Rep.  396,  25  Pa.  Super.  Ct. 
251. 

The  waiver  of  a  homestead  exemption 
in  a  mortgage  given  by  a  bankrupt  is  in 
favor  of  the  mortgage  creditor  alone,  and 
does  not  inure  to  the  benefit  of  others. 
If  the  mortgage  is  valid,  the  exemption, 
as  against  the  mortgage  creditor,  is  re- 
stricted to  the  equity  of  redemption;  and 
the  rights  of  other  creditors  are  subordi- 
nate to  both  the  mortgage  lien  and  the 
J>ayment  of  the  bankrupt's  exemption  al- 
owance,  given  him  by  a  statute,  in  case 
of  a  sale.  In  re  Nye,  (C.  C.  A.  8th  Cir. 
1904)  133  Fed.  33,  13  Am.  Bankr.  Rep. 
142. 

But  a  waiver  of  exemptions  in  a  prom- 
issory note,  proved  against  the  estate  of 
the  maker  in  bankr iiptcy,  but  which  had 
not  been  reduced  to  judgment  prior  to 
the  bankruptcy,  is  ineffective,  and  does  not 
defeat  the  right  of  the  bankrupt  to  claim 
his  exemptions  or  give  the  court  of  bank- 
ruptcy jurisdiction  to  administer  the  ex- 
empt property.  In  re  Moore,  (M.  D.  Ala. 
1901)  112  Fed.  289,  7  Am.  Bankr.  Rep. 
285. 

A  note  wherein  the  debtor  waives  his 
exemptions  creates  no  lien  under  section 
67d,  notwithstanding  Code  Va.  1887, 
§  3647,  providing  for  the  waiver  by  a 
debtor   oi    the   benefit   of   his    homestead 


exemptions,  and  that,  where  he  declares 
such  waiver  in  an  obligation,  the  proi)erty 
*'  which  he  may  be  entitled  to  claim  and 
hold  exempt  .  .  .  shall  be  liable  to 
be  subjected  for  said  obligation,  under 
legal  process."  In  re  Moran,  (1900)  105 
Fed.  901,  affirmed  in  Moran  t?.  King,  (C. 
C  A.  1901)  111  Fed.  730,  and  followed 
in  In  re  Garner,   (1902)    115  Fed.  200. 

But  see  In  re  Batten,  (E.  D.  Va.  1909) 
170  Fed.  688,  holding  that  the  fact  that 
a  bankrupt  has  waived  his  right  of  home- 
stead in  favor  of  certain  creditors,  as  au- 
thorized by  the  laws  of  the  state,  does 
not  warrant  the  court  of  bankruptcy  in 
refusing  to  allow  and  set  aside  the  home- 
stead. 

The  court  of  bankruptcy  has  jurisdic- 
tion to  enforce  against  property  which, 
under  the  state  laws  of  Virginia,  has  been 
set  apart  to  the  bankrupt  as  a  homestead, 
exemption  claims  of  creditors  on  the  debt- 
or's waiver  notes  not  reduced  to  judg- 
ment, such  written  waiver  being,  under 
the  state  laws,  an  incumbrance,  although 
not  a  specific  lien,  on  the  debtor's  prop- 
erty.   In  re  Sisler,  (1899)  96  Fed.  402. 

Where  a  landlord  prior  to  his  tenant's 
bankruptcy  has  distrained  for  rent  over- 
due on  a  lease  waiving  the  benefit  of  the 
exemption  law  of  the  state,  the  bankrupt 
is  not  entitled,  as  against  the  landlord, 
to  claim  an  exemption  of  articles  dis- 
trained, where  the  rest  of  the  distrained 
articles  are  not  sufi&cient  in  value  to  pay 
the  rent.  In  re  Hoover,  (1902)  113  Fed. 
136. 

There  is  no  power  in  the  Bankruptcy 
Court  to  enforce  claims  on  notes  contain- 
ing a  waiver  of  homestead  exemptions 
under  the  laws  of  Georgia  against  a  home- 
stead set  apart  in  bankruptcy,  the  fact 
that,  by  efflux  of  time,  the  bankrupt  is 
precluded  from  obtaining  his  discharge 
having  no  efifect  on  the  question ;  although 
there  seems  to  be  no  reason  why  the  cred- 
itors should  not  be  allowed  to  withdraw 
their  claims  and  proceed  therefor  in  the 
state  courts.  In  re  Swords,  (1901)  112 
Fed.  661. 

When  the  trustee  has  set  apart  the  ex- 
emptions, with  the  item^  and  values,  and 
this  has  been  approved  by  the  court,  the 
property  embraced  in  the  exemption  ceases 
to  be  part  of  the  estate  assets,  and  the 
court  will  not  retain  it  to  enforce  a  cred- 
itor's right  under  a  waiver  note,  but  will 
allow  the  parties  to  settle  their  rights 
in  other  courts  of  competent  jurisdiction. 
In  re  Camp,  (1899)  91  Fed.  745.  See 
also  In  re  Black,  (1900)  104  Fed.  289; 
In  re  Hill,   (1899)   96  Fed.  185. 

A  creditor  who  has  proved  against  the 
estate  a  judgment  on  a  note  made  by  the 
bankrupt  and  containing  a  waiver  of  ex- 
emptions, may  not,  after  the  debtor's  dis- 
charge, levy  upon  exempt  propertv.  Miller 
r.  Black,   ( 1901 )    10  Pa.  Dist.  256. 

A  District  Court  has  no  .jurisdiction  to 
entertain  a  plenary  proceeding  in  equity 
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on  the  part  of  the  creditors  who  eeek  to 
reach  exempt  property  in  claims  upon 
waiver  notes.  Wolxiruff  v.  Cheeves,  (C. 
C.  A.  1901)  106  Fed.  601,  reversing  In  re 
Woodruff,   (1899)   96  Fed.  317. 

Refusal  to  give  trustee  indemnity  does 
not  amount  to  waiver  of  exemption. — 
Where  a  voluntary  bankrupt  demanded 
the  exemption  allowed  him  by  the  law  of 
the  state,  and  the  property  was  appraised, 
and  the  claim  allowed  by  the  referee,  but 
the  bankrupt  refused  to  accede  to  the 
trustee's  demand  for  a  bond  of  indemnity, 
as  the  condition  upon  which  he  would 
deliver  the  property  to  him,  and  agreed 
that  the  property  might  be  sold  by  the 
trustee,  stiEiting  that  he  would  claim  the 
amount  of  the  exemptions  from  the  pro- 
ceeds, it  was  held  that  there  was  no 
waiver  or  forfeiture  by  the  bankrupt  of 
his  right  to  claim  the  exemption.  In  re 
Brown,  (W.  D.  Pa.  1899)  100  Fed.  441, 
4  Am.  Bankr.  Rep.  46. 

Withdrawal  of  waiver. —  A  waiver  of 
exemption,  inserted  by  accident  or  mis- 
take, may  be  withdrawn  by  amendment, 
/n  re  White,  (E.  D.  Pa.  1904)  128  Fed. 
513,  11  Am.  Bankr.  Rep.  556. 

But  a  bankrupt  who  has  filed  a  formal 
waiver  of  his  exemption  will  not  be  per- 
mitted to  withdraw  it  for  the  benefit  of 
a  single  creditor  to  whom  he  has  made  an 
assignment  of  his  claim.  In  re  Pfeiffer, 
(W.  D.  Pa.  1907)  155  Fed.  892,  19  Am. 
Bankr.  Rep.  230.  See  also  In  re  Baugh- 
man,   (M.  D.  Pa.  1910)    183  Fed.  668. 

IV.  Recognition  of  State  and  FEa)EBAL 
Exemption  Laws. 

<«  Exemptions  which  are  prescribed  by 
the  state  laws/'  etc.,  is  the  language  of 
section  6a.  In  Page  v,  Edmimds,  (1903) 
187  U.  S.  596,  23  S.  Ct.  200,  47  U.  S. 
(L.  ed.)  318,  aprming  (1901)  107  Fed. 
89,  46  C.  G.  A.  160,  59  L.  R.  A.  94,  hold- 
ing that  a  seat  in  a  stock  exchange  was 
not  exempt  under  Pennsylvania  statute 
law,  Mr.  Justice  McKenna  said :  "  To 
sustain  the  claim  of  exemption  under  the 
state  law,  and  tl^erefore  under  the  bank- 
rupt act,  appellant  relies  upon  the  deci- 
sions of  the  Supreme  Court  of  the  State 
of  Pennsylvania.  If  those  decisions  are 
interpretations  of  the  state  statute,  we 
must  yield  to  their  authority.  If  they 
are  declarations  of  general  law  —  mere 
definitions  of  property  —  we  may  dispute 
their  conclusions  if  their  reasoning  does 
not  persuade." 

For  analogous  rules  adopted  in  the  ap- 
plication of  R.  S.  sec.  721,  see  the  note  to 
that  section  in  the  title  Judktiabt  in  this 
work. 

As  a  rule,  the  federal  courts  are  gov- 
erned by  state  construction  of  local  ex- 
emption statutes;  but,  in  the  absence  of 
such  construction,  they  will  adopt  their 
own  interpretation.  Jennings  v.  Stannus, 
(C.  C.  A.  9th  Cir.  1911)    191  Fed.  347. 


Where  there  has  been  no  construction 
of  the  state  statute  by  the  state  courts  a 
claim  to  exemptions  will  be  determined 
according  to  established  rules  of  construc- 
tion. Richardson  v.  Woodward,  (C.  C.  A. 
1900)  104  Fed.  875;  In  re  Beauchamp, 
(1900)    101  Fed.  106. 

The  exemption  law  of  the  state  where 
the  bankrupt  resides  and  where  the  bank- 
ruptcy proceedings  are  instituted  controls, 
not  the  law  of  a  state  where  the  property 
happens  to  be  located.  In  re  Stevens, 
(1870)  2  Biss.  373,  23  Fed.  C^as.  No. 
13,392. 

*'  The  rights  of  a  bankrupt  to  property 
as  exempt  are  those  given  to  him  by  the 
state  statutes,  and  if  such  exempt  prop- 
erty is  not  subject  to  levy  and  sale  imder 
those  statutes  then  it  cannot  be  made  to 
respond  under  the  Act  of  Congress." 
Smalley  v.  Langenour,  (1905)  196  U.  S. 
93,  25  S.  Ct.  216,  49  U.  S.   (L.  ed.)   400. 

"An  essential  feature  of  the  exemption 
of  property  is  that  it  shall  be  permanently 
exempt  in  the  debtor's  hands  from  seizure 
by  his  creditors  under  judicial  process. 
.  .  .  The  mere  postponement  for  a 
limited  period  [by  statute]  of  the  right 
to  levy  upon  property,  with  an  express 
recognition  of  the  right  to  levy  thereon 
after  such  period  of  postponement  has 
passed,  cannot  be  regarded  ...  as 
equivalent  to  the  statutory  setting  apart 
of  the  property  as  exempt."  In  re  T.  C. 
Burnett  &  Co.,  (£.  D.  Tenn.  1912)  201 
Fed.  162. 

Section  6  was  not  amended  or  affected 
by  the  amendment  of  igio  to  section  47a, 
but  still  remains  one  of  the  fundamental 
provisions  of  the  Bankruptcy  Act,  the 
intention  of  Congress  being  plainly  ex- 
pressed that  such  Act  shall  not  affect 
the  allowance  to  bankrupts  of  the  exemp- 
tions which  are  prescribed  by  state  laws. 
Brandt  t?.  Mayhew,  (C.  C.  A.  9th  Cir. 
1914)   218  Fed.  422. 

Section  6  does  not  enlarge  the  exemp- 
tions available  to  the  bankrupt  under  the 
state  laws.  In  re  Manning,  (E.  D.  Pa. 
1902)  112  Fed.  948,  7  Am.  Bankr.  Rep. 
571;  Richardson  v.  Woodward,  (1900) 
104  Fed.  873,  44  C.  C.  A.  235,  where  the 
court  said :  "  The  intention  was  to  adopt 
the  state  laws  governing  exemptions. 
Hence  the  courts  of  bankruptcy  will  look 
to  and  be  governed  by  the  constitutions, 
statutes,  and  decisions  of  the  several 
states  and  territories  in  deciding  who  is 
entitled  to  exemptions,  and  the  amount 
and  species  of  property  to  be  exempt.  A 
bankrupt  is  entitled  to  the  same  exemp- 
tions as  if  proceeded  against  as  a  debtor 
under  the  state  law,  and  none  other." 
In  re  Durham,  (1900)  104  Fed.  233;  In 
re  xManning,  (1902)  112  Fed.  948;  In  re 
Woodard,  (1899)  95  Fed.  260;  In  re 
Boyd,   (N.  D.  la.  1903)    120  Fed.  999. 

The  word  **  exemptions "  in  section  6 
and  in  section  2   (11)   of  the  Bankruptcy 


602 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  6  a 


Act  is  not  limited  to  real  estate  or  chat- 
tels exempted  from  levy  and  sale  on 
execution,  but  extends  to  other  property, 
such  as  income  of  a  beneficiary  under  a 
testamentary  trust,  where  the  state  law 
deprives  a  creditor  of  the  right  to  appro- 
priate it  by  suit  in  equity  or  otherwise. 
In  re  Baudouine,  (1890)  96  Fed.  536, 
reversed  in  (C.  C.  A.  1900)  101  Fed.  574, 
but  not  on  this  point. 

Exemption  laws  are  construed  liberally 
in  favor  of  exemptions.  In  re  Friederick, 
(1899)  95  Fed.  284;  In  re  Smith,  (1899) 
96   Fed.   833;    Sellers  v.   Bell,    (C.   C   A. 

1899)  94  Fed.  811;  In  re  Tilden,   (1899) 
91   Fed.  500. 

Additional  exemptions  under  void  stat- 
ute.—  A  bankrupt  to  whom  have  been 
awarded  all  the  exemptions  allowed  by 
a  state  exemption  law  cannot  claim  any 
additional  exemptions  under  an  amending 
statute,  which,  although  allowing  such 
additional  exemptions,  is  void  through 
want  of  conformity  to  the  constitutional 
requirements  of  statutes  in  amendment. 
In  re  Buelow,   (1899)   98  Fed.  86. 

Exemption  provided  for  by  insolvent 
law  not  allowable. —  A  bankrupt  is  not 
entitled  to  an  allowance  for  the  support 
of  his  family  provided  by  the  state  insol- 
vency law,  pending  a  proceeding  under 
such  law;  since  such  allowance  is  not  an 
exemption,  but  relates  to  that  part  of  the 
insolvency  law  which  is  suspended  in  its 
operation  by  the  Bankruptcy  Act.  In  re 
Anderson,  (D.  C.  Mass.  1901)  110  Fed. 
141. 

Federal  exemption  laws  recognized. — 
The  Bankruptcy  Act  recognizes  all  ex- 
emptions, whether  state  or  federal,  as  they 
existed  at  the  time  of  the  passage  of  the 
Act.  In  re  Russie,  (D.  C.  Ore.  1899)  96 
Fed.  609,  3  Am.  Bankr.  Rep.  0  (exemption 
of  Indian  lands)  ;  In  re  Cohn,  (D.  C.  N.  D. 
1909)  171  Fed.  568,  22  Am.  Bankr.  Rep. 
761  (homestead  exemption)  ;  In  re  Pears, 
(C.  C.  A.  3d  Cir.  1913)   205  Fed.  255. 

Pensions. —  Money  received  from  the 
United  States  as  a  pension,  and  remain- 
ing unchanged  in  the  pensioner's  hands 
at  the  time  of  tiling  his  petition  in  bank- 
ruptcy, is  exempt  from  lial)ility  for  his 
debts  under  R.  S.  sec.  4747,  title  Pen- 
sions  herein.      In   re   Bean,    (I).    C.    Vt. 

1900)  100  Fed.  262,  4  Am.  Bankr.  Rep. 
53. 

A  bankrupt  penKioner  is  not  entitled 
under  the  laws  and  decisions  of  Seic  York 
to  claim  and  have  set  oil'  to  him  as  ex- 
empt certain  real  property  purchased  in 
the  first  instance  partly  by  the  pension 
money,  out  of  which  property  he  has 
withdrawn  by  way  of  niintgage  more 
money  than  the  pension  money  originally 
put  in,  the  money  so  withdrawn  having 
been  used  in  other  ventures.  In  re  EUi- 
thorpe,    (1901)    111   Fed.   103. 

A  pension  is  exempt  under  R.  S.  sec. 
4747,  only  until  it  is  paid  to  the  pen- 
sioner;   property    purcliased   therewith    is 


not  exempt.    In  re  Stout,  (1900)   109  Fed. 
794. 

Pension  money  in  the  hands  of  a  bank- 
rupt at  the  time  of  the  adjudication,  which 
is  neither  invested  nor  mingled  with  other 
funds,  is  not  exempt.  In  re  Jones,  (D.  C. 
Me.  1909)  166  Fed.  337,  21  Am.  Bankr. 
Rep.  536. 

Land  acquired  under  the  United  States 
homestead  law  is  exempt  in  respect  of 
liabilities  incurred  by  the  bankrupt  prior 
to  the  issuance  of  a  patent  to  him  for  the 
land.  R.  S.  sec.  2296,  title  Public  Lands 
herein.  In  re  Daubner,  (1899)  96  Fed. 
805. 

Improvements  on  Indian  lands  by  In- 
dian bankrupts. —  The  effect  of  Act  Cong. 
May  2,  1890.  26  Stat.  L.  81,  1  Supp.  R.  S. 
720,  ch.  182,  sec.  31,  was  to  exempt  in 
favor  of  Indian  bankrupts  improvements 
made  bv  them  on  Indian  lands  while  the 
title  to  the  lands  is  vested  in  any  Indian 
native.  In  re  Cirayson,  (1901)  3  Indian 
Ter.  497,  61  S.  W.  984. 

Adoption  of  territorial  exemption  laws 
to  the  same  extent  as  state  laws  was 
probably  within  the  contemplation  of  sec- 
tion Qa.  In  re  Gravson,  ( 1901 )  3  Indian 
Ter.  497,  61   S.  W."  984. 

State  law  adopted. —  As  already  stated 
in  this  note,  section  6  of  the  Bankruptcy 
Law  is  clearly  an  adoption  of  the  exemp- 
tion laws  of  the  several  states;  and, 
therefore,  the  bankrupt  can  only  be  al- 
lowed such  exemptions  as  are  provided 
for  by  the  state  exemption  laws;  and  in 
determining  the  rights  of  bankrupts  to 
their  exemptions,  the  courts  of  bank- 
ruptcy will  follow  the  construction  placed 
upon  the  local  statutes  by  the  highest 
courts  of  the  state.  Some  of  the  cases 
wherein  this  proposition  has  been  an- 
nounced, or  acted  up<m,  are  arranged 
under    the    following    state    classification. 

Alabama. —  Sellers  i\  Bell,  (1890)  94 
Fed.  SOI,  36  C  C.  A.  502,  2  Am.  Bankr. 
Rep.  529;  In  re  Moore,  (1901)  112  Fed. 
289,  7  Am.  Bankr.  Rep.  285,  overruling 
In  re  Garden,  (1899)  93  Fed.  423,  1  Am. 
Bankr.  Rep.  582;  In  re  Tune,  (1902) 
115  Fed.  906,  8  Am.  Bankr.  Rep.  285; 
In  re  Diamond,  (1908)  158  Fed.  370,  19 
Am.  Bankr.  Rep.  811;  In  re  McCrary, 
(1909)  169  Fed.  485,  22  Am.  Bankr.  Rep. 
161;  In  re  Denson,  (N.  D.  Ala.  1912) 
195   Fed.   8.-|7. 

Arkansas. —  In  re  Park,  (1900)  102 
Fed.  602,  4  Am.  Bankr.  Rep.  432;  In  re 
Durham,  (liMiO)  104  Fed.  231,  4  Am. 
Bankr.  Rep.  760;  In  re  Wells,  (1900) 
105  Fed.  762,  5  Am.  Bankr.  Rep.  3(KS; 
In  re  Meriwether,    (1901)    107   Fed.    102, 

5  Am.  Bankr.  Rep.  435;  In  re  Falconer, 
(1901)     110   Fed.    Ill,    49    C.    C.    A.    60, 

6  Am.  Bankr.  Rep.  557;  In  re  Morrison, 
(1901)  110  Fed.  734,  6  Am.  Bankr.  Rep. 
48S;  In  re  Stone,  (1902)  116  Fed.  35, 
8  Am.  Bankr.  Rep.  416. 

A  vendor  may  not  enforce  in  the  Bank- 
ruptcy   Court   his    lien    for    the   price   of 
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goods  sold  to  the  bankrupt  where  the 
latter  claims  exemption  on  such  goods 
under  the  constitution  and  statutes  of 
Arkansas.  In  re  Wells,  (1900)  105  Fed. 
762. 

California,— In  re  Petersen,  (1899)  95 
Fed.  417,  2  Am.  Bankr.  Rep.  630;  In  re 
Diller,  (1900)  100  Fed.  931,  4  Am.  Bankr. 
Rep.  45;  In  re  Ilindman,  (1900)  104  Fed. 
331,  43  C.  C.  A.  558,  .3  Am.  Bankr.  Rep. 
20;  In  re  Scheld,  (1900)  104  Fed.  870, 
44  C.  C.  A.  233,  6  Am.  Bankr.  Rep.  102; 
In  re  Fly,  (1901)  110  Fed.  141,  6  Am. 
Bankr.   Rep.  550. 

A  bankrupt  who  was  engaged  in  farm- 
ing until  a  short  time  before  the  adjudica- 
tion is  entitled  to  the  exemptions  given 
to  a  farmer  by  the  laws  of  the  state, 
although  he  is  temporarily  engaged  in 
anotlier  pursuit,  but  without  intention  to 
abandon  permanently  his  former  occupa- 
tion. In  re  Fly,  (1901)  110  Fed.  141, 
6  Am.  Bankr.  Rep.  550. 

Delaware.— In  re  Evans,  (1907)  158 
Fed.  153,  19  Am.  Bankr.  Rep.  752. 

Florida.— In  re  Carpenter,  (1901)  109 
Fed.  .558,  48  C.  C.  A.  545,  6  Am.  Bankr. 
Rej).   405. 

(ieorgia.—  In  re  Camp,  (1899)  91  Fed. 
745,  1  Am.  Bankr.  Rep.   165;   In  re  Hill, 

(1899)  96  Fed.  185,  2  Am.  Bankr.  Rep. 
798;  In  re  Woodruff,   (1899)   96  Fed.  317, 

2  Am.  Bankr.  Rep,  678,  reversed  (1901) 
105  Fed.  601,  44  C.  C.  A.  631,  5  Am. 
Bankr.     Rep.     296;     In    re    Waxelbaum, 

(1900)  101  Fed.  228,  4  Am.  Bankr.  Rep. 
120:  In  re  Lynch,  (1900)  101  Fed.  579, 
4   Am.   Bankr.   Rep.   262;    In   re  Swords, 

(1901)  112  Fed.  661,  7  Am.  Bankr.  Rep. 
436;  In  re  Williamson,  (1901)  114  Fed. 
190,'  8  Am.  Bankr.  Rep.  43;  In  re 
Stephens,  (1902)  114  Fed.  192,  8  Am. 
Bankr.  Rep.  53;  In  re  Boorstin,  (1902) 
114  Fed.  696,  8  Am.  Bankr.  Rep.  89; 
In  re  Thompson,  (1902)  115  Fed.  924, 
8   Am.   Bankr.   Rep.   283;    In  re  Talbott, 

(1902)  116  Fed.  417,  8  Am.  Bankr.  Rep. 
427;  In  re  West,  (1902)  116  Fed.  767, 
8  Am.  Bankr.  Rep.  564;  In  re  Castleberry, 
(1905)  143  Fed.  1018,  16  Am.  Bankr. 
Rep.  159;  In  re  Arnold,  (1909)  169  Fed. 
1000,  22  Am.  Bankr.  Rep.  392;  In  re 
Dobbs,  (19(M))  172  Fed.  6S2,  22  Am. 
Bankr.  Rep.  801;  In  re  Oli.'^scm,  (1910) 
182  Fed.  287;  In  re  Mavnard,  (1910)  183 
Fed.  823;  In  re  Cochran,  (1911)  185  Fed. 
913. 

Illinois.— In  re  Kane,  (1904)  127  Fed. 
552,  62  C.  C.  A.  616,  11  Am.  Bankr.  Rep. 
533. 

Indiana.— In  re  Reals,  (1902)  116  Fed. 
630,  8  Am.  Bankr.  Rep.  639. 

loira.—  In  re  Langc,  (1899)  91  Fed. 
361,  1  Am.  Bankr.  Rep.  189;  In  re  Tilden, 
(1899)  91  Fed.  500,  1  Am.  Bankr.  Rep. 
300;    In   re   Steele,    (1899)    98    Fed.    78, 

3  Am.  Bankr.  Rep.  549,  reversed  (1900) 
104  Fed.  968,  44  C.  C.  A.  287,  5  Am. 
Bankr.  Rep.  165;  In  re  Pope,  (1900)  98 
Fed.  722,  3  Am.  Bankr.  Rep.  525;   In  re 


Hatch,  (1900)  102  Fed.  280,  4  Am.  Bankr. 
Rep.  349;  In  re  Little,  (1901)  110  Fed. 
621,  6  Am.  Bankr.  Rep.  681;  In  re  Boyd, 
(1903)  120  Fed.  999,  10  Am.  Bankr.  Rep. 
337;  In  re  Sullivan,  (1906)  142  Fed.  620, 
16  Am.  Bankr.  Rep.  87;  In  re  Maxson, 
(1909)  170  Fed.  356,  22  Am.  Bankr.  Rep. 
424;  People's  Xat.  Bank  of  Independence 
V.  Maxson,  (1915)  168  la.  318,  150  N.  W. 
601. 

Kentucky. —  In  re  Carmichael,  (1901) 
108  Fed.  789,  5  Am.  Bankr.  Rep.  551; 
In  re  Downing,  (1905)  139  Fed.  590,  15 
Am.  Bankr.  Rep.  423,  (1905)  148  Fed. 
120;  In  re  Sale,  (1906)  143  Fed.  310. 
76  C.  C.  A.  448.  16  Am.  Bankr.  Rep.  235; 
In  re  Leech,  (1909)  171  Fed.  622,  96 
C.  C.  A.  424,  22  Am.  Bankr.  Rep.  599; 
In  re  Baker,  (1910)  182  Fed.  392,  104 
C.   C.   A.   602. 

In  In  re  Hammonds,  (E.  D.  Ky.  1912) 
198  Fed.  574,  the  court,  construing  the 
section,  said:  "The  meaning  of  this  pro- 
vision cannot  be  other  than  that,  if  under 
the  state  law  the  bankrupt  would  be  en- 
titled to  certain  exemptions  as  against 
his  creditors,  he  is  entitled  to  the  same 
exemptions  notwithstanding  the  Bankrupt 
Law  and  the  institution  of  bankruptcy 
proceedings  thereunder.  The  question 
then  comes  to  this:  What  is  the  law  of 
Kentucky  on  this  subject?  Docs  it  affect 
the  debtor's  right  to  hold  a  certain  article 
of  the  kind  prescribed  as  exempt  that  he 
purchased  it  with  nonexempt  property, 
and  in  order  that  he  might  have  this 
property  to  that  extent  in  an  exempt  con- 
dition? The  statute  is  absolute.  It  pro- 
vides that  a  debtor  of  the  kind  covered 
by  it  shall  be  entitled  as  against  his 
creditors  to  the  exemptions  prescribed  in 
it  without  any  qualification  whatever. 
Under  it  therefore,  one  who  has  purchased 
property  of  the  kind  that  is  nonexempt 
and  not  paid  for  it,  may  convert  it  into 
property  of  the  kind  that  is  exempt  with 
the  deliberate  purpose  of  having  his  prop- 
erty in  an  exempt  condition,  and  hold  the 
property  so  purchased  exempt  as  against 
the  creditor  whose  creniting  has  enabled 
him  to  acquire  it.  This  looks  hard  on 
the  creditor.  But  it  is  presumed  that  one 
90  giving  credit  will  have  it  in  view 
when  he  gives  it.  What  is  here  said  has 
reference  only  to  exemptions  of  personal 
property.  It  is  not  true  of  the  homestead 
exemption.  In  the  case  of  Xorthington  r. 
Boyd,  12  Ky.  Law  Rep.  227,  Judge  Bow- 
den  of  the  Superior  Court  said  arguendo: 
*  If  a  prior  debtor,  anticipating  a  levy 
and  having  three  work  beasts,  but  only 
one  cow,  sells  one  of  the  work  beasts  and 
buys  another  cow,  we  do  not  suppose  the 
latter  could  be  taken,  though  it  were 
admitted  that  he  did  so  in  order  to  hold 
in  this  way  the  value  of  the  work  beast.' 
It  is  clear,  therefore,  that  the  bank- 
rupt was  entitled  to  liold  the  two  mules 
and  the  cow,  notwithstanding  the  circum- 
stances under  which   they  were  acquired. 
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as  exempt  from  administration  herein. 
The  referee  thought  that  the  matter  was 
controlled  by  section  67,  subsection  *  e,' 
of  the  Bankrupt  Act,  providing  that  con- 
veyances and  transfers  of  property  made 
by  a  debtor  with  intent  to  hinder,  delay, 
or  defraud  his  creditor  shall  be  void  as 
to  them.  But  that  section  has  no  applica- 
tion.  It  has  in  view  dispositions  of  prop- 
erty made  by  the  debtor  to  others  with 
such  intent,  and  provides  that  such  prop- 
erty may  be  followed  up  and  subjected  to 
his  debts.  A  transaction  which  the  law 
permits  could  not  have  been  intended  to 
be  covered  by  the  section." 

Maine. —  Pulaifer  v.  Hussey,  (1903)  9 
Am.  Bankr.  Rep.  657,  97  Me.  434,  54  Atl. 
1076;  In  re  Mullen,  (1905)  140  Fed.  206, 
15  Am.  Bankr.  Rep.  275. 

Maryland. —  In  re  Beauchamp,  (1900) 
101  Fed.  106,  4  Am.  Bankr.  Rep.  151; 
Steiner  v.  Marshall,  (1905)  140  Fed.  710, 
72  C.  C.  A.  103,  15  Am.  Bankr.  Rep.  486; 
Burdette  v.  Jackson,  (1910)  179  Fed. 
229,  102  C.  C.  A.  481,  24  Am.  Bankr.  Rep. 
127. 

Massachusetts. — In  re  Turnbull,  (1901) 
106  Fed.  667,  5  Am.  Bankr.  Rep.  549; 
In  re  Anderson,  (1901)  110  Fed.  141,  6 
Am.  Bankr.  Rep.  555;  In  re  Coller,  (1901) 
111  Fed.  5t3,  7  Am.  Bankr.  Rep.  131; 
In  re  Loveland.  (D.  C.  Mass.  1912)  192 
Fed.  1005;  Eldredge  v.  Mutual  Life  Ins. 
Co.  of  New  York,  (1914)  217  Mass.  444, 
105  N.  E.  361. 

Michigan. —  In  re  National  Grocer  Co., 
(1910)    181  Fed.  33,  104  C.  C  A.  47. 

Minnesota.— In  re  Cale,  (1910)  182 
Fed.   439. 

Mississippi. —  /n  re  Kaplan,  (1910)  186 
Fed.  242;  In  re  Bundy,  (S.  D.  Miss.  1914) 
218  Fed.  711. 

MissouH.—  In  re  White,  (1901)  109 
Fed.  635,  6  Am.  Bankr.  Rep.  451;  In  re 
Stout,  (1900)  109  Fed.  794,  6  Am.  Bankr. 
Rep.  505. 

Montana.— In  re  Culwell,  (1908*)  165 
Fed.  828,  21  Am.  Bankr.  Rep.  614. 

Nebraska.— In  re  Conley,  (1907)  162 
Fed.  806,  19  Am.  Bankr.  Rep.  200;  In  re 
Soper,  (1909)  173  Fed.  116,  22  Am. 
Bankr.  Rep.  868. 

New  Jersey. —  In  re  Demarest,    (1901) 

110  Fed.  638,  6  Am.  Bankr.  Rep.  232. 
New  York. —  In  re  Ijcwensohn,    (1900) 

99  Fed.  73,  3  Am.  Bankr.  Rep.  594;  In  re 
Osborn,  (1900)  104  Fed.  780,  5  Am. 
Bankr.  Rep.  Ill;  In  re  Ellithorpe,  (1901) 

111  Fed.  163,  7  Am.  Bankr.  Rep.  18. 
North      Carolina. —  In     re      Stevenson, 

(1899)  93  Fed.  789,  2  Am.  Bankr.  Rep. 
230;  In  re  Richard,  (1899)  94  Fed.  633, 
2  Am.  Bankr.  Rep.  506;  In.  re  Grimes, 
(1899)  94  Fed.  800,  2  Am.  Bankr.  Rep. 
160;  In  re  Woodard,   (1899)   95  Fed.  260, 

2  Am.    Bankr.   Rep.   339;    In  re   Grimes, 

(1899)  96  Fed.  529,  2  Am.  Bankr.  Rep. 
730;   In  re  Duguid,   (1900)    100  Fed.  274, 

3  Am.    Bankr.    Rep.    794;    In   re   Wilson, 

(1900)  101  Fed.  571.  4  Am.  Bankr.  Rep. 


260;   In  re  Steed,    (1901)    107  Fed.  682, 

6  Am.  Bankr.  Rep.  73;  In  re  Dinglehoef, 

(1901)  109  Fed.  866,  6  Am.  Bankr.  Rep. 
242;   In  re  Royal,    (1901)    112  Fed.   135, 

7  Am.   Bankr.   Rep.    106;   In  re  Seabolt, 

(1902)  113  Fed.  766,  8  Am.  Bankr.  Rep. 
57;    In  re  Evans,    (1902)    116   Fed.   909, 

8  Am.  Bankr.  Rep.  730;  In  re  Woollcott, 
(1905)  140  Fed.  460,  16  Am.  Bankr.  Rep. 
386;  In  re  Humphreys,  (E.  D.  N.  C.  1916) 
221  Fed.  997;  In  re  Harrell,  (E.  D.  N.  C. 
1915)    222  Fed.   160. 

North  Dakota. —  In  re  Cohn,  (1909) 
171  Fed.  568,  22  Am.  Bankr.  Rep.  761. 

Ohio.— In  re  Rhodes,  (1001)  109  Fed. 
117,  6  Am.  Bankr.  Rep.  173;  In  re  Luby, 
(1907)  155  Fed.  659,  18  Am.  Bankr.  Rep. 
801;  In  re  Groves,  (1901)  6  Am.  Bankr. 
Rep.  728;  In  re  Strauch,  (N.  D.  Ohio 
1913)    208  Fed.  842. 

Oklahoma. —  Matter  of  Golden  Rule 
Mercantile  Co.,  (1908)  21  Am.  Bankr. 
Rep.  397. 

Oregon. —  In  re  Daubner,  (1899)  96 
Fed.  805,  3  Am.  Bankr.  Rep.  368. 

Pennsylvania. —  In  re  Brown,  (1899) 
100  Fed.  441,  4  Am.  Bankr.  Rep.  46; 
In  re  Myers,  (1900)  102  Fed.  869,  4  Am. 
Bankr.  Rep.  536;  In  re  Black,  (1900) 
104  Fed.  289,  4  Am.  Bankr.  Rep.  776; 
In  re  Bolinger,  (1901)  108  Fed.  374,  6 
Am.  Bankr.  Rep.  171;  In  re  Raskin, 
(1901)  109  Fed.  789,  6  Am.  Bankr.  Rep. 
485;  In  re  Manning,  (1902)  112  Fed. 
948,  7  Am.  Bankr.  Rep.  571;  In  re 
Hoover,  (1902)  113  Fed.  136,  7  Am. 
Bankr.  Rep.  330;   In  re  Jackson,    (1902) 

116  Fed.  46,  8  Am.  Bankr.  Rep.  594; 
In  re  Long,  (1902)  116  Fed.  113,  8  Am. 
Bankr.  Rep.  591;  In  re  Staunton,   (1902) 

117  Fed.  507,  9  Am.  Bankr.  Rep.  79; 
In  re  Wunder,  (1905)  133  Fed.  821,  13 
Am.  Bankr.  Rep.  701;  Lipman  «.  Stein, 
(1905)  134  Fed.  235,  67  C.  C.  A.  17,  14 
Am.  Bankr.  Rep.  30;  Burke  t*.  Guarantee 
Title,  etc.,  Co.,  (1905)  134  Fed.  562,  67 
C.  C.  A.  486,  14  Am.  Bankr.  Rep.  31; 
In  re  Koll)er,  (E.  D.  Pa.  1912)  193  Fed. 
281;  In  re  Liby,  (E.  D.  Pa.  1914)  218 
Fed.  90. 

A  liquor  license,  though  transferable 
only  with  the  approval  of  the  Court  of 
Quarter  Sessions  which  granted  it,  and 
not  subject  to  seizure  on  execution,  is  not 
only  part  of  the  bankrupt's  assets,  but 
may  be  claimed  by  him  as  part  of  his 
exemption.  In  re  Olewine,  (1903)  125 
Fed.  840,  11  Am.  Bankr.  Rep.  40. 

Rhode  Island. —  In  re  Caswell,  (1901) 
6  Am.  Bankr.  Rep.  718.. 

South  Carolina. —  In  re  McCutchen, 
(1900)  100  Fed.  779,  4  Am.  Bankr.  Rep. 
81;  McGahan  r.  Anderson,  (1902)  113 
Fed.  115,  51  C.  C.  A.  92,  7  Am.  Bankr. 
Rep.  641;  Cannon  v.  Dexter  Broom,  etc., 
Co.,  (1903)  120  Fed.  657,  57  C  C  A. 
119,  9  Am.  Bankr.  Rep.  724;  In  re  Me- 
Gowan,  (1900)  170  Fed.  493,  22  Am. 
Bankr.  Rep.  469;  In  re  Bailes,  (1909) 
176  Fed.   460,  23   Am.   Bankr.   Rep.   789. 
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South  Dakota. —  In  re  Novak/  (1907) 
150  Fed.  602,  18  Am.  Bankr.  Rep.  236; 
In  re  Carlon,  (S.  D.  S.  D.  1911)  189  Fed. 
816. 

Tennessee.-^  In  re  Tollett,  (1900)  105 
Fed.  425,  5  Am.  Bankr.  Rep.  305,  affirmed 
(1901)  106  Fed.  866,  5  Am.  Bankr.  Rep. 
404. 

Texas.^In  re  Offman,  (1899)  93  Fed 
422,  1  Am.  Bankr.  Rep.  630  j  Tn  re  Smith 

(1899)  93  Fed.  791,  2  Am.  Bankr.  Rep 
190;    In  re  Smith,    (1899)    96  Fed.   832 

3  Am.  Bankr.  Rep.  140;  In  re  llarring 
ton,  (1900)  99  Fed.  390,  3  Am.  Bankr 
Rep.  639;  In  re  Preanall,  (1909)  167  Fed 
406,  21  Am.  Bankr.  Rep.  90.5. 

Vermont. —  In  re  Dawley,  (1899)  94 
Fed.  796,  2  Am.  Bankr.  Rep.  496;  In  re 
Bean,  (1900)  100  Fed.  262,  4  Am.  Bankr. 
Rep.  53;  In  re  Oderkirk,  (1900)  103  Fed. 
770,  4  Am.  Bankr.  Rep.  617;  In  re  W^iite, 

(1900)  103  Fed.  774,  4  Am.  Bankr.  Rep. 
613;   In  re  Libby,    (1900)    103   Fed.   776, 

4  Am.  Bankr.  Rep.  615;  In  re  Marquette, 
a900)  103  Fed.  777,  4  Am.  Bankr.  Rep. 
623;  In  re  Hopkins,  (1900)  103  Fed.  781, 
4  Am.   Bankr.    Rep.   619;    In  re   Mosier, 

(1901)  112  Fed.  138,  7  Am.  Bankr.  Rep. 
268;  In  re  Gordon,  (1902)  115  Fed.  445, 
8  Am.  Bankr.  Rep.  265;  In  re  Everleth, 
(1904)  129  Fed.  620,  12  Am.  Bankr.  Rep. 
236,  In  re  Grady,  (1905)  138  Fed.  935, 
14  Am.  Bankr.  Rep.  738;  In  re  Alfred, 
(1899)  1  Am.  Bankr.  Rep.  243;  In  re 
Trombly,  (1906)   16  Am.  Bankr.  Rep.  598. 

Under  a  statute  exempting  to  a  debtor 
"  two  horses  kept  and  used  for  team 
work,"  a  bankrupt  is  not  entitled  to  claim 
as  exempt  a  horse  kept  and  used  as  a 
racer,  and  not  otherwise,  although  he  has 
been  casually  used  on  a  few  occasions  for 
work,  and  also  in  carrying  members  of 
the  bankrupt's  family  to  and  from  work 
or  school.  In  re  Libby,  (1900)  103  Fed. 
776,  4  Am.  Bankr.  Rep.  615. 

Virginia.— In  re  Sisler,  (1899)  96  Fed. 
402,  2  Am.  Bankr.  Rep.  760;  In  re  Tobias, 
(1000)  103  Fed.  68,  4  Am.  Bankr.  Rep. 
655;  Richardson  f.  Woodward,  (1900)  104 
Fed.  873,  5  Am.  Bankr.  Rep.  94;  In  re 
Moran,  (1900)  106  Fed.  901,  5  Am. 
Bankr.  Rep.  472,  affirmed  (1901)  111  Fed. 
730,  49  C.  C.  A.  578,  7  Am.  Bankr.  Rep. 
176;  In  re  Wilson,  (1901)  108  ¥ed.  197, 
6   Am.   Bankr.   Rep.   287;    In  re  Garner, 

(1902)  115  Fed.  200,  8  Am.  Bankr.  Rep. 
263;  In  re  Campbell,  (1903)  124  Fed.  417, 
10   Am.    Bankr.    Rep.    723;    In   re    Allen, 

(1904)  134  Fed.  620,  13  Am.  Bankr.  Rep. 
618. 

Washington. —  Smalley    v.     Laugenour, 

(1905)  196  U.  S.  93,  25  S.  Ct.  216,  49 
U.  S.  (L.  ed.)  400,  13  Am.  Bankr.  Rep. 
692;  In  re  Thomas,  (1899)  96  Fed.  828, 
3  Am.  Bankr.  Rep.  99;  In  re  Buelow, 
(1899)  98  Fed.  86,  3  Am.  Bankr.  Rep. 
389;  In  re  Holden,  (1904)  127  Fed.  980, 
12  Am.  Bankr.  Rep.  96;  In  re  Thompson, 

(1906)  140  Fed.  257,  15  Am.  Bankr.  Rep. 
283. 


Under  Rem.  &  Bal.  Code  Wash.,  |  663, 
subd.  4,  providing  that  a  debtor  shall 
have  exempt  certain  domestic  animals  and 
the  feed  therefor  for  six  months,  and  also 
provisions  and  fuel  for  his  family,  a 
debtor  who  has  not  the  animals  referred 
to  cannot  select  other  property  in  lieu 
thereof  and  hold  the  same  exempt  from 
his  creditors.  In  re  Scheier,  (1911)  188 
Fed.  744. 

Wieconain. —  In  re  Frederick,  (1899)  96 
Fed  282,  modified  (1900)  100  Fed.  284, 
40  C.  C.  A.  378,  3  Am.  Bankr.  Rep.  801 ; 
In  re  Hoag,  (1899)  97  Fed.  543,  3  Am. 
Bankr.  Rep.  290;  In  re  Jones,  (1899)  97 
Fed.  773,  3  Am.  Bankr.  Rep.  259;  In  re 
SchuUer,  (1901)  108  Fed.  691,  6  Am. 
Bankr.  Rep.  278;  In  re  Mayer,  (1901) 
108  Fed.  599,  47  C  C.  A.  512,  6  Am. 
Bankr.  Rep.  117;  In  re  Neimann,  (1903) 
124  Fed.  738,  10  Am.  Bankr.  Rep.  739; 
In  re  Kaufmann,  (1906)  142  Fed.  898, 
16  Am.  Bankr.  Rep.  118;  In  re  Wood, 
(1906)  147  Fed.  877,  17  Am.  Bankr.  Rep. 
93;  In  re  Zimmerman,  (E.  D.  Wis.  1913) 
202  Fed.   812. 

Homestead  exemptions. —  The  principle 
heretofore  announced  with  respect  to  ex- 
emptions generally,  to  wit,  that  the  allow- 
ance of  exemptions  under  the  Bankruptcy 
Law  is  governed  entirely  by  the  state 
statutes  relating  thereto,  has  also  been 
applied  to  homestead  exemptions. 

Alabama.— In  re  McCrary,  (1909)  169 
Fed.  485,  22  Am.  Bankr.  Rep.  161. 

Arkansas. —  /n  re  Morrison,  (1901)  110 
Fed,  734,  6  Am.  Bankr.  Rep.  488;  In  re 
Stone,  (1902)  116  Fed.  35,  8  Am.  Bankr. 
Rep.  416;  In  re  Irvin,  (1903)  120  Fed. 
733,  57  C.  C.  A.  147,  9  Am.  Bankr.  Rep. 
689 

An  unmarried  man  who  owns  a  house 
in  which  he  resides  with  his  widowed 
mother  and  minor  brother,  who  are  not 
able  to  support  themselves  unaided,  and 
to  whose  support  he  contributes  from  his 
wages,  is  the  head  of  a  family,  and  is 
entitled  to  the  exemption  of  his  homestead 
in  bankruptcy.  In  re  Morrison,  (1901) 
110  Fed.  734,  6  Am.  Bankr.  Rep.  488. 

The  fact  that  a  bankrupt  removed,  with 
his  family,  into  a  building  owned  by  him, 
after  he  became  insolvent,  and  in  contem- 
plation of  bankruptcy,  does  not  defeat  his 
right  to  claim  his  homestead  exemption 
in  the  property.  In  re  Stone,  (1902)  116 
Fed.  35,  8  Am.  Bankr.  Rep.  416. 

Calif omia.— In  re  Wilson,  (1903)  123 
Fed.  20,  59  C.  C.  A.  100,  10  Am.  Bankr. 
Rep.  522. 

It  has  been  held  that  the  use  of  funds 
by  an  insolvent  debtor  to  purchase  a 
homestead  or  to  discharge  a  lien  thereon 
is  not  fraudulent,  and  does  not  invalidate 
his  claim'  to  the  homestead  exemption,  or 
give  his  trustee  in  bankruptcy  the  right 
to  subject  the  homestead  to  a  lien  for  the 
amount  so  diverted  from  his  creditors. 
In  re  Wilson,  (1903)  123  Fed.  20,  59 
C.   C.  A.   100,   10  Am.   Bankr.   Rep.   622. 
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Colorado. —  fn  re  Nye,  (1904)  133  Fed. 
33,  66  C.  C.  A.  139,  13  Am.  Bankr.  Rep. 
142;  In  re  Youngstrom,  (1907)  153  Fed. 
98,  82  C.  C.  A.  232,  18  Am.  Bankr.  Rep. 
572. 

Georgia.^- In  re  Swords,  (1901)  112 
Fed.  661.  7  Am.  Bankr.  Rep.  436;  In  re 
Reinhart,  (1902)  129  Fed.  510,  12  Am. 
Bankr.  Rep.  78;  In  re  Hargraves,  (1907) 
160  Fed.  758,  20  Am.  Bankr.  Rep.  186; 
Dunlap  Hardware  Co.  v.  Huddlcston, 
(1909)  167  Fed.  433,  93  C  C.  A.  69,  21 
Am.  Bankr.  Rep.  731;  In  re  Dobbs, 
(1909)  175  Fed.  319,  23  Am.  Bankr.  Rep. 
569;  Matter  of  Jeffers,  (1906)  17  Am. 
Bankr.  Rep.  368;  Matter  of  Jackson, 
(1907)  18  Am.  Bankr.  Rep.  216;  Matter 
of  Cotton,  (1909)  23  Am.  Bankr.  Rep. 
686. 

Tbe  head  of  the  family  has  no  power  to 
waive  hig  statutory  homestead  exemption 
in  favor  of  a  creditor;  such  power  of 
waiver  having  relation  solely  to  the  ex- 
emption provided  by  the  state  constitu- 
tion of  1877.  In  re  Reinhart,  (lifu2) 
129  Fed.  510,  12  Am.  Bankr.  Rep.  78. 

Iowa,— In  re  Pope,  (1900)  98  Fed.  722, 
3  Am.  Bankr.  Rep.  525;  In  re  Rafferty, 
(1901)  112  Fed.  512,  7  Am.  Bankr.  Rep. 
415;  In  re  Johnson,  (1902)  118  Fed.  312, 
9  Am.  Bankr.  Rep.  257;  Ingram  v.  Wil- 
son, (1903)  125  Fed.  913,  60  C.  C,  A.  618, 
11  Am.  Bankr.  Rep.  192;  In  re  Sullivan, 
(1906)  148  Fed.  815,  78  C.  C  A.  505, 
17  Am.  Bankr.  Rep.  578,  affirming  (1906) 
142  Fed.  620,  16  Am.  Bankr.  Rep.  87; 
In  re  Eash,  (1907)  157  Fed.  996,  19  Am. 
Bankr.  Rep.  738;  In  re  Maxson,  (1909) 
170   Fed.    356,   22   Am.   Bankr.   Rep.   424. 

Corn  standing  in  the  field  on  the  home- 
stead of  a  bankrupt,  which  had  fully 
matured  at  the  date  of  the  bankruptcy, 
is  not  exempt  under  the  homestead  ex- 
emption statute  of  Iowa.  In  re  Sullivan, 
(1906)  148  Fed.  815,  78  C.  C.  A.  505,  17 
Am.  Bankr.  Rep.  578,  affirming  (1906) 
142  Fed.  620,  16  Am.  Bankr.  Rep.  87. 

Kansas. —  Huenergardt  v.  John  S.  Brit- 
tain  Dry  Goods  Co.,  (1902)  116  Fed.  31, 
53  C.  C:  A.  505,  8  Am.  Bankr.  Rep.  341. 

The  debtor  may  change  his  homestead 
during  the  four  months  preceding  his  ad- 
judication, by  abandoning  one  and  remov- 
ing to  and  claiming  another  more  valuable, 
where  it  is  done  in  good  faith  and  with- 
out fraud.  Huenergardt  r.  John  S.  Brit- 
tain  Dry  Goods  Co.,  (1902)  116  Fed.  31, 
63  C.  C.  A.  505,  8  Am.  Bankr.  Rep.  341. 

Kentucky. —  In  re  Carniiohael,  (1901) 
108  Fed.  789,  5  Am.  Bankr.  Rep.  551;  In 
re  Sale,  (1906)  143  Fed.  310,  74  C  C  A. 
448,   16  Am.   Bankr.  Rep.  235. 

The  fact  that  the  bankrupt  may  have 
entered  into  a  contract  to  st^ll  the  home- 
stead to  his  wife  and  sister-in-law,  they 
not  at  the  time  being  in  any  way  indebted 
to  him,  does  not  in  any  way  alTect  his 
right  to  the  exemption.  In  re  Carmichael, 
(1901)  108  Fed.  789,  5  Am.  Bankr.  Rep. 
561.      . 


Michigan. —  The  mere  intention  to  cre- 
ate a  homestead  right  is  not  suff'cient  to 
warrant  the  allowance  of  the  homestead 
exemption.  In  re  Hatch,  (1899)  2  Am. 
Bankr.   Rep.  36. 

Minnesota. —  Proceeds  derived  from  the 
sale  of  the  crops  raised  upon  the  home- 
stead are  not  exempt.  In  re  Friedrich, 
(D.  C.  Minn.  1912)    199  Fed.  193. 

Missouri. —  Matter  of  Hostin,  ( 1901 )  7 
Am.  Bankr.  Rep.  362. 

Montana.-- In  re  Culwell,  (1908)  165 
Fed.  828,  21  Am.  Bankr.  Rep.  614. 

North  Carolina.— In  re  McBryde,  (1899) 
99  Fed.  686,  3  Am.  Bankr.  Rep.  729; 
In  re  Owings,  (1905)  140  Fed.  739,  15 
Am.  Bankr.  Rep.  472:  In  re  Paramore, 
(1007)  156  Fed.  208,  19  Am.  Bankr.  Rep. 
130. 

In  the  case  of  In  re  Harrell,  (E.  D. 
N.  C.  1915)  222  Fed.  160,  the  court  said: 
"  It  is  manifest,  that  for  the  purpose  of 
ascertaining  the  amount,  character  of 
property,  etc.,  which  a  bankrupt  is  en- 
titled to  have  set  apart  to  him  as  his 
homestead  and  personal  property  exemp- 
tion, recourse  must  be  had  to  the  con- 
stitution and  statutes  of  the  state  of  his 
domicile." 

North  Dakota. —  In  re  Cohn,  (1909) 
171   Fed.   .568,  22  Am.   Bankr.   Rep.   761. 

Ohio.— In  re  Giles,  (1908)  158  Fed. 
596,  85  C.  C.  A.  418,  19  Am.  Bankr.  Rep. 
306. 

A  divorced  husband,  living  on  a  home- 
stead with  his  minor  child,  for  whose 
maintenance  he  is  responsible,  is  entitled 
to  hold  the  same  as  exempt  on  becoming 
a  bankrupt.  In  re  Rhodes,  (1901)  109 
Fed.  117,  6  Am.  Bankr.  Rep.  173,  holding 
also  that  the  Bankruptcy  Court  cannot 
interfere  with  the  adjudication  of  a  state 
court  with  respect  to  the  bankrupt's  right 
to  a  homestead  exemption,  where  such 
adjudication  was  made,  after  a  contest 
witli  creditors,  in  proceedings  under  a 
general  assignment,  and  before  the  filing 
of  tlie  petition  in  bankruptcy. 

Where  at  adjudication  a  bankrupt  is 
unmarried  and  not  the  head  of  a  family, 
and  therefore  not  entitled  to  any  exemp- 
tions, his  marriage  prior  to  the  qualifica- 
tion of  the  trustee  does  not  entitle  him 
to  exemptions  out  of  property  owned  by 
him  at  adjudication,  but  which  was  in 
the  custody  of  the  Bankruptcy  Court, 
though  in  the  actual  possession  of  the 
bankrupt  at  the  time  of  his  marriage 
Matter  of  Fletcher,  (1906)  16  Am.  Bankr. 
Rep.  491. 

Oklahoma. —  In  re  Letson,  (1907)  157 
Fed.  78,  84  C.  C.  A.  582,  19  Am.  Bankr. 
Rep.    506. 

Oregon.— In  re  Daubner,  (1899)  96 
Fed.  805,  3  Am.  Bankr.  Rep.  368. 

Crops  growing  upon  the  homestead  of 
a  voluntary  bankrupt  at  the  time  of  his 
adjudication  are  not  exempt,  but  will 
pass  to  his  trustee  in  bankruptcy  for  the 
benefit  of  the  creditors.     In  re  Daubner, 
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(1800)    OG   Fed.   805,  3  Am.  Bankr.  Rep. 
.'JGS. 

South  Carolina. —  Mc(iahan  r.  Ander- 
son,  (1002)  113  Fed.  11.3,  51  C.  C.  A.  02, 
7  Am.  Bankr.  Rep.  04 1;  In  re  :Manning, 
(1003)  123  P>d.  ISO,  10  Am.  Bankr.  Rop. 
408;  In  re  Finklea,  (1007)  153  Fed.  402, 
18  Am.  Bankr.  Rep.  738;  Jn  re  McGowan, 
(lOOO)  170  Fed.  403,  22  Am.  Bankr.  Rep. 
400;  In  re  Bailea,  (1000)  176  Fed.  400, 
23  Am.  Bankr.   Rep.   780. 

It  is  the  intent  of  the  homestead  laws 
that  a  homestead  in  real  estate  in  kind 
sliall  be  set  aside  whenever  practicable, 
and  a  bankrupt  is  entitled  to  retain  the 
land  assigned  as  his  homestead,  although 
valued  in  e.vccss  of  the  limit  of  the  ex- 
emption, on  payment  of  the  excess.  In  re 
Manning,  (1003)  123  Fed.  180,  10  Am 
liankr.    Rep.    408. 

A  single  man,  whose  parents  are  living, 
is  not  the  head  of  a  Family;  nor  is  lie 
entitled  to  the  homestead  exemption  be- 
cause he  was,  at  the  time  of  his  bauK- 
ruptcy,  paying  the  board  and  expenses  of 
Ills  sister  at  a  scliool.  Jn  re  Mc(iowau, 
(1900)  170  Fed.  403,  22  Am.  Bankr.  Rep. 
469. 

A  bankrupt  claiming  a  homestead  ex- 
emption has  the  burden  of  showing  by 
clear  and  conclusive  proof  that  he  was 
solvent,  and  able  to  pay  all  claims  against 
him,  when  he  acquired  the  homestead. 
McOahan  i;.  Anderson,  (1902)  113  Fed. 
115,  51  C.  C.  A.  02,  7  Am.  Bankr.  Rep. 
641. 

Tennessee.— In  re  ToUett,  (1901)  106 
Fed.  866,  46  C.  C.  A.  11,  5  Am.  Bankr. 
Rep.  404. 

In  In  re  Burnet,  ( K.  D.  Tenn.  1012) 
201  Fed.  162,  construing  tiie  Tennessee 
statute  providing  that  **  a  levy  may  be 
made  upon  a  growing  crop,  but  not  until 
the  fifteenth  of  November  after  such  crop 
is  matured,"  the  court  held  that  the  stat- 
ute merely  postponed  the  right  to  levy 
upon  the  crop  but  did  not  make  it  exempt. 

Texas.— In  re  Coffman,  (1800)  03  Fed. 
422,  1  Am.  Bankr.  Rep.  530;  In  re  Har- 
rington, (1900)  00  Fed.  300,  3  Am.  Bankr. 
Rep.  630;  In  re  Flannagan,  (1902)  117 
Fed.  695,  9  Am.  Bankr.  Hep.  140;  Burow 
r.  Grand  Lodge,  etc.,  (1905)  133  Fed.  708, 
66  C.  C.  A.  53S,  13  Am.  Bankr.  Rep.  542; 
Duncan  r.  Ferguson -Mc Kinney  Dry  (lOods 
Co.,  (1007)  150  Fed.  260,  80  C.  C  A. 
157,  18  Am.  Bankr.  Rep.  155;  McC'arty 
r.  Coftin,  (1907)  150  Fed.  307,  80  C.  C.  A. 
195,  18  Am.  Bankr.  Rep.  148;  In  re  Pres- 
nall,  (1909)  167  Fed.  4(J6,  21  Am.  Bankr. 
Rep.  905;  In  re  Musm^y,  (1910)  179  Fed. 
1007;  In  re  O'Brien,  (X.  D.  Tex.  1913) 
203    Fed.    1012. 

Property  exempt  as  a  liomestead  under 
the  laws  of  the  state  in  which  the  bank- 
rupt has  his  domicile  is  expressly 
recognized*  as  exempt  in  bankruptcy  pro- 
ceedings, and  the  acquisition  of  a  iiome- 
stead    by    an    insolvent    debtor    is    not    a 


fraud     upon     his     creditors.       Lacy     v. 
Chandler,   (Tex.  1013)   163  S.  W.  328. 

Wliere  a  bankrupt  engaged  in  mercantile 
business  made  an  assignment  of  all  hiL 
property,  and  left  his  place  of  business, 
and  went  to  reside  on  the  farm  of  his 
mother,  and  devoted  his  subsequent  time 
and  attention  to  his  mother's  farming 
interests,  and  testified  that  his  only  hope 
of  being  able  to  resume  business  was  the 
remote  contiiigency  of  his  being  able  to 
compromise  with  his  creditors,  it  was 
held  tiiat  there  was  no  fixed,  definite 
intent  to  resume  the  business,  sufficient 
to  entitle  him  to  have  the  place  where  he 
formerly  carried  on  his  business  exempted 
to  him  as  a  business  homestead.  In  re 
Flannagan,  (1902)  117  Fed.  696,  9  Am. 
Bankr.    Rep.    140. 

A  bankrupt  cannot  claim,  as  exempt 
property,  a  crop  growing  on  his  homestead 
at  the  time  of  the  adjudication  in  bank- 
ruptcy. In  re  CofTman,  (1899)  93  Fed. 
422,   1   Am.   Bankr.   Rep.   530. 

An  assignment  of  shares  of  stock  to  lift 
a  lien  from  the  assignor's  homesitead,  al- 
though made  while  he  was  insolvent,  and 
was  contemplating  an  application  in  bank- 
ruptcy,  is  valid  and  binding.  Southern 
Irr.  Co.  V.  Wharton  Nat.  Bank,  (Tex. 
1912)    144  S.  VV.  701. 

Vermont.— In  re  Dawley,  (1899)  94 
Fed.  795,  2  Am.  Bankr.  Rep.  496;  In  re 
Marquette,  (1900)  103  Fed.  777,  4  Am. 
Bankr.  Rep.  623;  In  re  Oderkirk,  (1900) 
103  Fed.  779,  4  Am.  Bankr.  Rep.  617; 
In  re  Gibbs,  (1900)  103  Fed.  782,  4  Am. 
Bankr.  Rep.  619. 

It  has  been  held  that  a  single  man  or 
woman,  without  relatives  even,  might  be 
a  housekeeper,  or  the  head  of  a  family, 
as  to  a  homestead;  but  the  ability  to  be 
such  is  not  enough;  the  condition  must 
exist.  In  re  Dawley,  (1899)  94  Fed.  795, 
2  Am.  Bankr.  Rep.  496. 

Virginia. —  Moran  v.  King,  (1901)  111 
Fed.  730,  49  C.  C  A.  578,  7  Am.  Bankr. 
Rep.  176;  In  re  Garner,  (1902)  115  Fed. 
200,  8  Am.  Bankr.  Rep.  263;  In  re  Allen, 
(1904)  134  Fed.  620,  13  Am.  Bankr.  Rep. 
518;  In  re  Fisher,  (1905)  142  Fed.  205, 
16  Am.  Bankr.  Rep.  652;  In  re  Batten, 
(1909)    170  Fed.  688. 

Washington.— In  re  Thomsia,  (1899)  96 
Fed.  828,  3  Am.  Bankr.  Rep.  99;  In  re 
Buelow,  (1899)  98  Fed.  86,  3  Am.  BauKr. 
Rep.  389;  In  re  Schulz,  (1905)  135  Fed. 
228,  14  Am.  Bankr.  Rep.  317;  In  re 
Thompson,  (1005)  140  Fed.  257,  16  Am. 
Bankr.  Rep.   283. 

Wisconsin. —  In  re  Hoag,  (1809)  97 
Fed.  543,  3  Am.  Bankr.  Rep.  290;  In  re 
Mayer,  (1001)  108  Fed.  590,  47  C.  C  A. 
512,  6  Am.  Bankr.  Rep.  117;  In  re  Kauf- 
mann,  (1906)  142  Fed.  808,  16  Am. 
Bankr.  Rep.  118;  In  re  Wood,  (1906) 
147  Fed.  877,  17  Am.  Bankr.  Rep.  93. 

The  bankrupt  is  not  entitled  to  the 
crops  growing  on  the  homestead  at  the 
time    of    the    filing    of    his    petition    in 
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bankruptcy.  In  re  Iloag,  (W.  D.  Wis. 
1899)  97  Fed.  543,  3  Am.  Bankr.  Rep.  290. 
Partnership  exemptions. —  The  right  to 
claim  exemptions  from  partnership  prop- 
erty is,  similarly  to  the  allowance  of  all 
other  exemptions,  governed  by  the  law 
of  the  state.  In  the  following  cases  the 
right  to  such  exemption  has  been  recog- 
nized: In  re  Camp,  (N.  D.  Ga.  1899)  91 
Fed.  745,  1  Am.  Bankr.  Rep.  165;  In  re 
Stevenson,  (E.  D.  X.  C.  1899)  93  Fed. 
789,  2  Am.  Bankr.  Rep.  230  j  In  re 
Grimes,   (W.  D.  X.  C  1899)   94  Fed.  800, 

2  Am.  Bankr.  Rep.  160;  In  re  Duguid, 
(E.  D.  N.  C.  1900)  100  Fed.  274,  3  Am. 
Bankr.  Rep.  794;  In  re  Friedrich,  (7th 
Cir.  1900)    100  Fed.  284,  40  C.  C.  A.  378, 

3  Am.  Bankr.  Rep.  801 ;  In  re  Beauchamp, 
(D.  C.  Md.  1900)  101  Fed.  106,  4  Am. 
Bankr.  Rep.  151;  In  re  Wilson,  (E.  D. 
N.  C.  1900)  101  Fed.  571,  4  Am.  Bankr. 
Rep,  260;  In  re  Seabolt,  (W.  D.  N.  C. 
1902)  113  Fed.  766,  8  Am.  Bankr.  Rep. 
67;  In  re  Fowler,  (E.  D.  X.  C.  1906) 
145  Fed.  270,  16  Am.  Bankr.  Rep.  580; 
In  re  Novak,  (D.  C.  S.  D.  1907)  150  Fed. 
602,  18  Am.  Bankr.  Rep.  236. 

But  where  the  laws  of  the  state  do  not 
recognize  the  right  to  exemptions  out  of 
the  partnership  property,  such  an  allow- 
ance will  not  be  made  in  the  court  of 
bankruptcy.  In  re  Beauchamp,  (D.  C. 
Md.  1900)  101  Fed.  106,  4  Am.  Bankr. 
Rep.  151;  In  re  Demarest,  (D.  C.  N.  J. 
(1901)  110  Fed.  638,  6  Am.  Bankr.  Rep. 
232;  In  re  Mosier,  (D.  C.  Vt.  1901)  112 
Fed.  138,  7  Am.  Bankr.  Rep.  268;  In  re 
Prince,  (M.  D.  Pa.  1904)  131  Fed.  546, 
12  Am.  Bankr.  Rep.  680. 

Change  of  domicile. —  The  burden  of 
showing  that  a  partner  at  one  time  domi- 
ciled in  the  state,  but  not,'  at  the  time  of 
the  filing  of  the  bankruptcy  petition,  a 
resident  thereof,  has  changed  his  domi- 
cile, is  on  the  creditor  who  opposes  his 
claim  to  exemptions  from  the  partnership 
assets.    In  re  Grimes,  (1899)  94  Fed.  800. 

In  North  Carolina  and  Wiscon8tni 
where  a  partnership  becomes  bankrupt 
leaving  assets,  each  member  of  the  part- 
nership is,  with  the  consent  of  the  others, 
and  if  he  had  no  individual  assets,  en- 
titled to  receive  the  exemptions  allowed 
him  by  the  state  statute.  In  re  Steven- 
son, (1899)  93  Fed.  789,  holding  the 
signing  of  the  petition  by  the  partnern  to 
be  conclusive  evidence  of  sucii  consent; 
In  re  Duguid,  (1900)  100  Fed.  Rep.  274; 
In  re  Wilson,  (1900)  101  Fed.  571,  hold- 
ing the  filing  of  a  voluntary  petition  in 
bankruptcy  by  the  firm  to  be  prima  facie 
evidence  of  such  consent;  In  re  Seabolt, 
(1902)  113  Fed.  766;  In  re  Grimes, 
(1809)  94  Fed.  800;  In  re  Steed,  (1901) 
107  Fed.  682,  all  of  which  cases  were 
controlled  by  North  Carolina  laws;  In  re 
Friedrich,  (C.  C.  A.  1900)  100  Fed.  284, 
a  case  depending  on  Wisconsin  laws  and 
holding  the  consent  of  the  other  partners 
to  be  sufficiently  shown  by  the  signing  by 


all  the  partners  of  the  schedule  of  assets 
filed  with  the  petition  and  claiming 
exemptions. 

In  Georgia,  if  the  member  of  the  bank- 
rupt firm  has  no  individual  assets,  but 
has  an  interest  in  the  firm  assets  to  the 
extent  of  the  exemption  claimed,  he  is 
entitled  to  exemptions  out  of  the  firm 
assets,  even  although  they  are  not  sufiK- 
cient  to  pay  the  firm  debts.  In  re  Camp, 
(1899)    91  Fed.  745. 

In  Maryland  the  individual  partners 
are  not  entitled  to  an  exemption  out  of 
the  firm  assets  unless  there  is  a  surplus 
after  paying  all  firm  debts.  In  re  Beau- 
champ,    (1900)    101   Fed.    106. 

In  New  Jersey  a  partner  is  not  entitled 
to  an  exemption  out  of  the  firm  assets. 
In  re  Demarest,  (1901)  110  Fed.  638. 
See  also  In  re  Lentz,  (1899)  97  Fed.  486. 

South  Dakota.-^  JJiider  Sess.  Laws  S. 
Dak.  1890,  ch.  86,  giving  exemptions  to 
"  the  head  of  a  family,"  or  *^  a  single 
person  not  the  head  of  a  family,"  and 
independently  of  such  statute,  a  partner- 
ship, as  such,  cannot  claim  any  exemp- 
tions when  it  becomes  bankrupt,  for  the 
reason,  inter  aHa,  that,  upon  adjudication, 
the  firm  is  dissolved.  In  re  Lentz,  (1899) 
97    Fed.   486. 

Under  the  statutes  of  South  Dakota  in 
ca^e  of  the  bankruptcy  of  a  partnership, 
neither  member  of  the  firm  can  claim  any 
portion  of  the  firm  property  to  be  set 
apart  to  him  as  his  individual  exemp- 
tions. In  re  Vickerman,  (D.  C.  S.  D. 
1912)    199  Fed.  589. 

Individual  partners  cannot  olo/im  em- 
emptions  from  the  partnership  property 
as  against  partnership  debts  in  bank- 
ruptcy, though  the  other  partner  or  part- 
ners may  have  consented  thereto.  In  re 
Scheier,  (E.  D.  Wash.  1911)  188  Fed. 
744. 

In  the  absence  of  any  decision  of  the 
state  courts  allowing  partners  to  claim 
exemptions  out  of  the  firm  property,  it 
has  been  held  that  in  case  of  the  bank- 
ruptcy of  a  partnership,  where  there  is 
partnership  property,  but  no  individual 
assets,  the  members  of  the  firm  are  not 
entitled  to  have  any  portion  of  the  firm 
property  set  apart  to  them  as  their  indi- 
vidual exemptions,  unless  there  should 
remain  a  surplus  of  such  property  after 
the  payment  of  all  firm  debts.  In  re 
Beauchamp,  (D.  C.  Md.  1900)  101  Fed. 
106,   4   Am.   Bankr.  Rep.    151. 

Nominal  partner. —  Where  a  minor, 
though  having  contributed  to  the  capital 
of  a  firm,  did  not  participate  in  the  as- 
signment which  constituted  the  act  of 
bankruptcy,  nor  take  any  part  in  any  of 
the  firm's  transactions,  and  was  not  a 
partner  as  to  creditors,  it  was  held  that 
he  was  not  entitled  to  an  exemption 
allowance  out  of  the  personal  property 
of  the  estate.  In  re  Floyd,  (E.'  D.  N.  C. 
1907)  154  Fed.  757,  18  Am.  Bankr.  Rep. 
827. 
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V»€  of  partnership  name  by  individual. 
—  Even  though  the  state  law  does  not  per- 
mit the  exemption  to  be  claimed  by  part- 
ners from  partnership  property,  still  a 
bankrupt  is  entitled  to  the  exemption  out 
of  the  merchandise  in  a  store  conducted 
in  the  name  of  a  partnership,  but  which 
ia  shown  to  have  been  in  fact  owned  by 
him  exclusively  for  some  years  prior  to 
his  bankruptcy.  In  re  Meriwether,  (W. 
D.  Ark.  1901)  107  Fed.  102,  6  Am.  Bankr. 
Rep.  436;  In  re  Carpenter,  (6th  Cir. 
1901)  109  Fed.  668,  48  C.  C  A,  645, 
6  Am.  Bankr.  Rep.  466. 

Infant  partner, —  Where  a  member  of  a 
partnership  against  which  bankruptcy 
proceedings  are  pending  is  on  his  petition 
discharged  from  liability  or  participation 
in  the  proceedings  on  the  ground  of 
infancy  he  cannot  thereafter  obtain  ex- 
emptions because  he  no  longer  has  any 
status  as  a  debtor.  In  re  Ellenbecker, 
(E.  D.  Wis.  1913)  206  Fed.  396. 

Under  the  Bankrupt  Act  of  1867  there 
was  some  conflict  of  authority  as  to  the 
right  of  an  individual  partner  to  exemp- 
tions out  of  the  partnership  property.  One 
of  the  latest  cases  was  In  re  Corbett, 
(1878)  6  Sawy.  206,  6  Fed.  Cas.  No. 
3,220,  wherein  it  was  held  that  members 
of  a  partnership  were  not  entitled  to  ex- 
emptions of  household  and  kitchen  furni- 
ture out  of  furniture  owned  and  usea  by 
the  bankrupt  partnership  as  hotel  furni- 
ture; since  neither  partner  had  a  definite 
interest  in  any  particular,  but  only  an  in- 
terest in  the  surplus.  In  support  of  its 
ruling  the  court  cited  In  re  Hafer,  ( 1868) 
1  Nat.  Bankr.  Reg.  647,  11  Fed.  Cas.  No. 
6,896 ;  In  re  Price,  6  Nat.  Bankr.  Reg.  400, 
19  Fed.  Cas.  No.  11,410;  In  re  Blodgett, 
(1874)  10  Nat.  Bankr.  Reg.  146,  3  Fed. 
Cas.  No.  1,666;  In  re  Handlin,  (1875) 
8  Dill.  290,  11  Fed.  Cas.  No.  6,018;  In  re 
Tonne,  (1875)  13  Nat.  Bankr.  Reg.  170, 
24  Fed.  Cas.  No.  14,095;  In  re  Stewart, 
(1876)  13  Nat.  Bankr.  Reg.  295,  23  Fed. 
Cas.  No.  13,420;  In  re  Boothroyd,  (1876) 
14  Nat.  Bankr.  Reg.  223,  3  Fed.  Cas.  No. 
1,662;  In  re  Sauthoff,  (1877)  8  Biss.  36, 
21  Fed.  Cas.  No.  12,380;  In  re  Croft, 
(1878)  8  Biss.  188,  6  Fed.  Cas.  No.  3,404; 
In  re  Melvin,  (1878)  17  Nat.  Bankr.  Reg. 
643,  16  Fed.  Cas.  No.  9,406;  Wright  v. 
Pratt,  (1872)  31  Wis.  99;  Russell  v,  Len- 
non,  (1876)  39  Wis.  570;  Pond  v.  Kim- 
ball,  (1869)  101  Mass.  105;  Guptil  v. 
McFee,  (1872)  9  Kan.  35;  Kingsley  v, 
Kingsley,  (1870)  39  Cal.  665.  The  fol- 
lowing cases  cited  as  sanctioning  the  ex- 
emption were  either  explained  or  disap- 
proved by  the  court:  In  re  Rupp,  (1870) 
4  Nat.  Bankr.  Reg.  95,  21  Fed.  Cas.  No. 
12,141;  In  re  Young,  (1869)  3  Nat. 
Bankr.  Reg.  440,  30  Fed.  Cas.  No.  18,148; 
In  re  McKercher,  8  Nat.  Bankr.  Reg.  409 ; 
In  re  Richardson,  11  Nat.  Bankr.  Reg. 
114,  20  Fed.  Cas.  No.  11,776;  Radcliff  t?. 
Wood,  (1857)  25  Barb.  (N.  Y.)  52;  Stew- 
art  17.  Brown,  (1867)  37  N.  Y.  350. 
1  F.  S.  A.— 39 


Wearing  appareL — The  state  exemption 
laws  with  respect  to  wearing  apparel  have 
been  recognized  in  the  following  cases: 
Sellers  v.  Bell,  (5th  Cir.  1899)  94  Fed. 
801,  36  C.  C.  A.  502,  2  Am.  Bankr.  Rep. 
629;  In  re  Smith,  (W.  D.  Tex.  1899)  96 
Fed.  832,  3  Am.  Bankr.  Rep.  140;  In  re 
Jones,  (E.  D.  Wis.  1899)  97  Fed.  773,  3. 
Am.  Bankr.  Rep.  259;  In  re  TurnbuU, 
(D.  C.  Mass.  1901)  106  Fed.  667,  5  Am. 
Bankr.  Rep.  649;  In  re  Everleth,  (D.  C. 
Vt.  1904)  129  Fed.  620,  12  Am.  Bankr. 
Rep.  236;  In  re  Evans,  (D.  C.  Del.  1907) 
168  Fed.  153,  19  Am.  Bankr.  Rep.  752; 
In  re  Leech,  (6th  Cir.  1909)  171  Fed.  622, 
96  C.  C.  A.  424,  22  Am.  Bankr.  Rep.  599 ; 
In  re  Caswell,  (D.  C.  R.  I.  1901)  6  Am. 
Bankr.  Rep.  718. 

Jewelry. —  It  has  been  held  that  the 
words  "all  the  wearing  apparel,*'  being 
without  restriction  or  qualification,  in- 
cluded a  gold  watch,  a  watcli  chain,  a  set 
of  cuff  links,  two  watch  fobs,  a  gold  ring, 
a  gold  rine  with  diamond  setting,  a 
gold  ring  with  sapphire  setting,  a  pearl 
scarf  pin,  a  ruby  scarf  pin,  and  a  set  of 
shirt  studs,  of  the  aggregate  value  of 
$444.60.  In  re  Evans,  (D.  C.  Del.  1907) 
158  Fed.  153,  19  Am.  Bankr.  Rep.  752. 
See  also  In  re  Smith,   (W.  D.  Tex.  1899) 

96  Fed.  832,  3  Am.  Bankr.  Rep.  140; 
In  re  Jones,  (E.  D.  Wis.  1899)  97  Fed. 
773,  3  Am.  Bankr.  Rep.  259;  In  re  Cas- 
well, (D.  C.  R.  I.  1901)  6  Am.  Bankr.  Rep. 

718. 

But  it  has  also  been  held  that  a  watch 
is  not  "  necessary  wearing  apparel."  In 
re  Turnbull,  (D.  C.  Mass.  1901)  106  Fed. 
667,  6  Am.  Bankr.  Rep.  549 ;  In  re  Ever- 
leth, (D.  C.  Vt.  1904)  129  Fed.  620,  12 
Am.  Bankr.  Rep.  236. 

'*  Regalia."  —  It  has  been  held  that 
neither  a  watch  and  chain,  nor  a  sword 
and  belt,  constituting  a  part  of  the  Ma- 
sonic regalia,  are  exempt  to  a  bankrupt  as 
wearing  apparel  under  the  Vermont  stat- 
ute. In  re  Everleth,  (D.  C  Vt.  1904)  129 
Fed.  620,  12  Am.  Bankr.  Rep.  236. 

But  see  In  re  Jones,  (E.  D.  Wis.  1899) 

97  Fed.  773,  3  Am.  Bankr.  Rep.  259, 
wherein  it  was  held  that,  under  a  state 
statute  exempting  from  execution  "all 
wearing  apparel  of  the  debtor,"  a  bank- 
rupt is  entitled  to  claim  as  exempt  a  Ma- 
sonic uniform,  although  he  does  not  wear 
it  as  an  ordinary  and  usual  dress,  but  on 
special  occasions  only. 

And  a  hat,  although  also  a  part  of  such 
regalia,  has  been  held  to  be  exempt.  In 
re  Everleth,  (D.  C.  Vt.  1904)  129  Fed. 
620,  12  Am.  Bankr.  Rep.  236. 

Tools,  implements  of  trade,  etc. —  The 
state  exemption  laws  have  been  recog- 
nized in  the  following  cases  with  respect 
to  the  allowance  of  exemptions  in  the 
case  of  tools,  implements  of  trade,  etc. 
In  re  Petersen,  (N.  D.  Cal.  1899)  96 
Fed.  417,  2  Am.  Bankr.  Rep.  630;  In  re 
Osborn,  (W.  D.  N.  Y.  1900)  104  Fed.  780, 
5  .Am.  Bankr.  Rep.  Ill;  In  re  Coller,  (D. 
C.    :Mass.    1901)     111    Fed.    503,    7    Am. 


610 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  7  a  (1) 


Bankr.  Kep.  131;  In  re  Everleth,  (D.  C. 
Vt.  1904)  129  Fed.  620,  12  Am.  Bankr. 
Rep.  236;  In  re  Mullen,  (D.  C.  Me.  1905) 
140  Fed.  206,  15  Am.  Bankr.  Rep.  275; 
Steiner  t;.  Marshall,  (4th  Cir.  1905)  140 
Fed.  710,  72  C.  C.  A.  103,  15  Am.  Bankr. 
Rep  486;  In  re  Conley,  (D.  C.  Neb.  1907) 
162  Fed.  806,  19  Am.  Bankr.  Rep.  200; 
In  re  Trombly,  (D.  C.  Vt.  1906)  16  Am. 
Bankr.  Rep.  598;  In  re  Robinson,  (N.  D. 
Idaho  1913)   206  Fed.  176. 

Failure  to  pay  wages. —  Wliere  a  state 
statute  provides  that  no  property  shall 
be  exempt  from  execution  for  clerks*,  la- 
borers', or  mechanics'  wages  earned  in  the 
state,  the  bankrupt  is  not  entitled  to  an 
exemption  of  his  tools,  except  on  condi- 
tion of  his  paying  the  claims  for  wages. 
In  re  Phillips,  (W.  D.  Wash.  1913)  209 
Fed.  490. 

A  watch  has  been  held  to  be  exempt  as 
one  of  the  tools,  implements,  and  fixtures 
necessary  for  carrying  on  a  trade  or  busi- 
ness. In  re  Coller,  (D.  C.  Mass.  1901) 
111  Fed.  503,  7  Am.  Bankr.  Rep.  131. 

But  see  In  re  Everleth,  (D.  C.  Vt.  1904) 
129  Fed.  620,  12  Am.  Bankr.  Rep.  236, 
wherein  it  was  held  that  a  watch  and 
chain   were  not   exempt  as  a   timepiece, 


constituting  a  part  of  the  tools  of  his 
trade  used  by  a  barber,  where  among  such 
tools  there  was  also  a  clock. 

A  "  candy  stove "  and  a  "  marhle-top 
table  "  used  by  the  bankrupt  in  his  busi- 
ness of  making  candy  have  been  held  to 
be  exempt  as  suitable  tools  necessary  for 
sustaining  life.  In  re  Trombly,  (D.  C. 
Vt.  1906)   16  Am.  Bankr.  Rep.  698. 

Canoe  used  by  guide. —  A  bankrupt  who 
is  a  professional  guide  for  hunters  and 
fishermen,  and  as  such  registered  under 
the  laws  of  the  state,  is  entitled  to  the 
exemption  of  a  canoe  as  a  tool  of  his 
trade  or  occupation.  In  re  Mullen,  ( D.  C. 
Me.  1905)  140  Fed.  206,  16  Am.  Bankr. 
Rep.  275. 

But  a  rifle  does  not  come  within  the 
exemption  allowed  to  such  a  guide.  In  re 
Mullen,  (D.  C.  M?.  1905)  140  Fed.  206,  15 
Am.  Bankr.  Rep.  275. 

A  bankrupt  who  is  an  undertaker  is  en- 
titled to  hold  as  exempt  such  tools,  in- 
struments, and  appliances  as  are  found 
by  the  court  to  be  necessary  to  the  prac- 
tice of  his  profession,  and  used  by  him 
therein.  Steiner  f.  Marshall,  (4th  Cir. 
1905)  140  Fed.  710,  72  C.  C  A.  103,  16 
Am.  Bankr.  Rep.  486. 


Sec.  7.   Duties  of  Bankrupts. —  a  The  bankrupt  shall 

(1)  [Attend  meetings  and  hearings.]  attend  the  first  meeting  of  his 
creditors,  if  directed  by  the  court  or  a  judge  thereof  to  do  so,  and  the  hear- 
ing upon  his  application  for  a  discharge,  if  filed;  [(1898)  30  Stat,  L,  548.] 


As  to 

Creditors'  meetings  generally,  see  w^ 

tion  55. 
Voters  at  creditors*  meetings,  see  sec- 
tion 56. 

Attendance  at  meetings. —  The  bank- 
rupt must,  when  so  directed  by  the  judge, 
attend  the  first  creditors*  meeting,  and 
the  hearing  on  his  application  for  a  dis- 
charge. In  re  Eagles,  (E.  D.  N.  C.  1900) 
99  Fed.  695,  3  Am.  Bankr.  Rep.  733;  In 
re  Alphin,  etc.,  Cotton  Co.,  (E.  D.  Ark. 
1904)  131  Fed.  824,  12  Am.  Bankr.  Rep. 
653;  In  re  Shanker,  (M.  D.  Pa.  1905) 
138  Fed.  862,  15  Am.  Bankr.  Rep.  109; 
In  re  Parker,  (D.  C.  Kan.  1899)  1  Am. 
Bankr.  Rep.  615;  In  re  Curie,  (N.  D.  Cal. 
1914)  217  Fed.  688,  wherein  the  court 
held  that  the  bankrupt  may  not  avoid 
sucli  attendance  by  removing  from  the 
district.  It  was  also  the  opinion  of  the 
court  that  even  if  the  provision  of  section 
7a  (9)  that  a  bankrupt  may  not  be  re- 
quired to  attend  at  a  place  more  than 
150  miles  from  his  home  or  place  of  busi- 
ness did  apply  to  a  hearing  upon  an  ap- 
plication for  discharge,  the  bankrupt  could 
not  avail  himself  thereof  if  pending  the 
bankruptcy  proceedings  he  removed  from 
the  district. 

Referee  cannot  dispense  with  bank- 
rupt's attendance. —  The  bankrupt's  at- 
tendance before  the  referee  on  the  hearing 


of  objections  to  his  application  for  a  dis- 
charge, demanded  by  the  creditors,  cannot 
be  dispensed  with  by  the  referee.  In  re 
Shanker,  (M.  D.  Pa.  1905)  138  Fed.  862, 
15  Am.  Bankr.  Rep.  109. 

Discretion  as  to  ordering  attendance. — 
The  statute  does  not  give  to  the  bankrupt 
or  his  creditors  the  right,  as  a  matter  of 
law,  to  a  writ  of  habeas  corpus  ad  testi- 
ficandum to  secure  the  bankrupt's  presence 
and  testimony  at  a  first  meeting  of  cred- 
itors, the  issuance  of  such  writ  being  dis- 
cretionary. In  re  Thaw,  (3d  Cir.  1908) 
166  Fed.  71,  91  C.  C.  A.  657,  22  Am. 
Bankr.  Rep.  687. 

Ordering  attendance  of  bankrupt  con- 
fined in  state  institution. —  In  In  re 
Thaw,  (3d  Cir.  1908)  166  Fed.  71,  91 
C.  C.  A.  657,  22  Am.  Bankr.  Rep.  687, 
it  appears  that  a  bankrupt,  while  in  the 
custody  of  the  proper  state  authorities 
as  an  insane  person,  instituted  voluntary 
proceedings  in  bankruptcy  in  a  federal 
court  in  another  state,  and  that,  in  such 
bankruptcy  proceeding,  a  writ  of  habeas 
corpus  ad  testificandum  was  issued  to  ob- 
tain his  presence  and  testimony  at  a  first 
meeting  of  his  creditors,  and  it  was  held 
that,  no  issue  having  been  raised  as  to 
the  bankrupt's  sanity,  an  order  quashing 
the  writ  of  habeas  corpus  was  a  proper 
exercise  of  discretion. 
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(2)  [Comply  with  orders.]    comply  with  all  lawful  orders  of  the  court; 
[{1898)  30  Stai,  L.  548.] 


As  to 

Failure  to  comply  with  lawful  orders 
as  contempt,   see  the   several   sub- 
divisions of  section  41a. 
Jurisdiction     to     compel     compliance 
with   lawful   orders,   see   section   2 
'     (13)    and    (16). 
Duty  to  give  information,  and  render 
assistance,  to  trustee. —  Up  to  the  time  of 


his  discharge,  the  bankrupt  can  be  com- 
pelled, by  summary  order  of  court,  to 
give  the  receiver  any  information  he  may 
possess,  or  render  him  any  assistance  he 
can  in  the  transfer  of  possession  of  prop- 
erty belonging  to  the  bankrupt  estate. 
In  re  Wiesel,  (E.  D.  Pa.  1909)  173  Fed. 
718,  23  Am.  Bankr.  Rep.  59. 


(3)  [Examine  proofs  of  claims.]    examine  the  correctness  of  all  proofs 
of  claims  filed  against  his  estate ;    [  (1898)  30  Stat,  L,  548,] 

As  to  proof  of  claims  generally,  see  the  several  subdivisions  of  section  57. 

(4)  [Execute  and  deliver  papers.]    execute  and  deliver  such  papers  as 
shall  be  ordered  by  the  court;     [{1898)  30  Stat.  L.  548,] 


Books  and  pkpers  tending  to  incrimi- 
nate.—  It  has  been  held  that  the  books 
and  papers  taken  from  the  possession  of 
the  bankrupt  cannot  be  used  as  evidence 
against  him.  People  v.  Swarts,  (111.  1902) 
8  Am.  Bankr.  Rep.  487.  See  generally 
the  annotation  under  subdivision  (9)  of 
this  section,  and  also  under  section  21a. 

Order  regulating  use  of  books  proper. — 
In  Matter  of  Harris,  (1911)  221  U.  S. 
274,  31  S.  Ct.  557,  65  U.  S.  (L.  ed.)  732, 
it  was  held  that  an  order  requiring  the 
bankrupt  to  deposit  his  books  of  account 
in  the  office  of  the  receiver,  there  to  re- 
main in  the  custody  of  tlie  bankrupt,  who 
is  to  afford  the  receiver  free  opportunity 
to  inspect  them,  the  receiver  to  use  and 
permit  them  to  be  used  only  for  the  pur- 
pose of  the  civil  administration  of  the 
bankrupt  estate,  and  not  for  any  criminal 
proceeding,  is  a  proper  exercise  of  the 
authority  of  the  Bankruptcy  Court,  and 
does  not  compel  the  bankrupt  to  be  a  wit- 
ness against  himself  in  a  criminal  case  in 
the  constitutional  sense,  although  the 
knowledge  gained  from  the  books  may  be 
used  to  procure  other  evidence  for  use 
against  him  in  a  criminal  prosecution. 

Waiver   of   privilege. —  Where  a   bank- 


rupt, on  the  commencement  of  the  bank- 
ruptcy proceedings,  surrendered  his  books 
to  the  receiver  without  raising  the  ques- 
tion of  privilege  as  to  their  use  against 
him,  it  was  held  that  so  far  as  it  was  a 
proper  use  of  the  books  by  the  trustee  in 
bankruptcy  to  allow  prosecuting  authorl* 
ties  to  use  them,  the.  bankrupt  was  charge- 
able with  knowledge  of  that  right,  and 
his  surrender  of  the  books  waived  his 
privilege.  In  re  Tracy,  (S.  D.  N.  Y. 
1910)  177  Fed.  632,  23  Am.  Bankr.  Rep. 
438. 

A  voluntary  bankrupt  cannot  refuse  to 
deliver  the  books  of  a^ccount  kept  by  him 
in  his  business,  and  necessary  to  an  in- 
vestigation of  his  affairs,  to  his  trustee, 
on  the  ground  that  matter  contained 
therein  might  tend  to  criminate  him.  If 
the  constitutional  privilege  extends  to 
civil  proceedings,  the  filing  of  a  voluntary 
petition  in  bankruptcy  operates  both  as  a 
waiver  of  such  privilege,  in  relation  to 
the  bankrupt's  books,  and  as  a  transfer 
of  the  right  of  custody  of  the  same  to 
the  court  and  its  officers.  In  re  Sapiro, 
(E.  D.  Wis.  1899)  92  Fed.  340,  1  Am. 
Bankr.  Rep.  296. 


(5)  [Execute  transfers.]  execute  to  his  trustee  transfers  of  all  his  prop- 
erty in  foreign  countries;     [{1898)  30  Stat,  L.  548,] 

(6)  [Inform  trustee  of  evasions  of  law.]  immediately  inform  his 
trustee  of  any  attempt,  by  his  creditors  or  other  persons,  to  evade  the  pro- 
visions of  this  Act,  coming  to  his  knowledge;     [{1898)  30  Stat,  L,  548.] 

(7)  [Disclose  false  claims.]  in  case  of  any  person  having  to  his  knowl- 
edge proved  a  false  claim  against  his  estate,  disclose  that  fact  immediately 
to  his  trustee;     [{1898)  30  Stat.  L.  548.] 

Bankrupt  should  object  to  proof  of  bankrupt  from  the  duty,  nor  deprive  him 
false  claims. —  The  fact  that  a  trustee  has  of  the  right,  of  objecting  to  the  allow- 
not  been  appointed  will  not  relieve  the      ance  of  any  false  or  unjust  claim  against 
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Iiis  estate,  or  of  moTing  for  its  expunc- 
tion.  In  re  Ankeny,  (N.  D.  la.  1900)  100 
Fed.   614,   4  Am.   Bankr.   Rep.   72.     And 


see  generally  as  to  proof  of  claims,  the 
several  subdivisions  of  section  67  and  the 
annotation  thereunder. 


(8)  [File  schedules.]  prepare,  make  oath  to,  and  file  in  court  within 
ten  days,  unless  further  time  is  granted,  after  the  adjudication,  if  an 
involuntary  bankrupt,  and  with  the  petition  if  a  voluntary  bankrupt,  a 
schedule  of  his  property,  showing  the  amount  and  kind  of  property,  the 
location  thereof,  its  money  value  in  detail,  and  a  list  of  his  creditors, 
showing  their  residences,  if  known,  if  unknown,  that  fact  to  be  stated,  the 
amounts  due  each  of  them,  the  consideration  thereof,  the  security  held  by 
them,  if  any,  and  a  claim  for  such  exemptions  as  he  may  be  entitled  to, 
all  in  triplicate,  one  copy  of  each  for  the  clerk,  one  for  the  referee,  and  one 
for  the  trustee;  and     [(,1898)  30  Stat.  L.  548.] 


Aa  to 

Duty  of  referee  to  examine  and  cause 
the  amendment  of  defective  sched- 
ules, see  section  39a    (2). 

Failure  to  schedule  debts  as  affecting 
discharge  therefrom,  see  section  17a 
(3). 

I.  Schedule  of  assets,  612. 
II.  Schedule  of  creditors  and  liabilities, 
614. 
III.  Form,   verification,   and   amendment, 
617. 

I.  Schedule  of  Assets. 

Duty  to  schedule  assets. —  It  is  the 
duty  of  the  bankrupt,  in  involuntary  pro- 
ceedings, to  prepare,  make  oath  to,  and 
file  in  court,  within  ten  days  after  his 
adjudication,  unless  further  time  has  been 
granted  therefor,  a  schedule  of  his  prop- 
erty, showing  the  amount  and  kind  of 
property,  the  location  thereof,  and  its 
money  value  in  detail.  In  caE>e8  of  volun- 
tary bankruptcy  such  a  schedule  must 
be  filed  with  the  petition  in  bankruptcy. 
Sellers  v.  BeU,  (C.  C.  A.  5th  Cir.  1899) 
94  Fed.  801,  2  Am.  Bankr.  Rep.  529;  In 
re  Walther,  (S.  D.  N.  Y.  1899)  96  Fed. 
941,  2  Am.  Bankr.  Rep.  702;  In  re  Wood, 
(E.  D.  N.  C.  1899)  95  Fed.  946,  3  Am. 
Bankr.  Rep.  572;  In  re  Baudouine,  (S.  D. 
N.  Y.  1899)  96  Fed.  536,  3  Am.  Bankr. 
Rep.  55;  In  re  Barrow,  (W.  D.  Va.  1899) 
98  Fed.  582,  3  Am.  Bankr.  Rep.  414;  In 
re  Bean,  (D.  C  Vt.  1900)  100  Fed.  262, 
4  Am.  Bankr.  Rep.  53;  In  re  Gailey,  (7th 
Cir.  1904)  127  Fed.  538,  62  C.  C.  A.  336, 
11  Am.  Bankr.  Rep.  539;  In  re  Breitling, 
(7th  Cir.  1904)  133  Fed.  146,  66  C.  C.  A. 
212,  13  Am.  Bankr.  Rep.  126;  Woods  «. 
Little,  (3d  Cir.  1905)  134  Fed.  229,  67 
C.  C.  A.  157,  13  Am.  Bankr.  Rep.  742; 
In  re  Fellerman,  (S.  D.  N.  Y.  1906)  149 
Fed.  244,  17  Am.  Bankr.  Rep.  785;  Rem- 
mers  v.  Merchants'  Laclede  Nat.  Bank, 
(8th  Cir.  1909)  173  Fed.  484,  97  C.  C.  A. 
490,  23  Am.  Bankr.  Rep.  78;  In  re  Wish- 
nefsky,  (D.  C.  N.  J.  1910)  181  Fed.  896; 
In  re  Harris,  (N.  D.  111.  1899)  2  Am. 
Bankr.   Rep.    369;    Matter   of   Back   Bay 


Automobile  Co.,  (D.  C.  Mass.  1907)  19 
Am.  Bankr.  Rep.  33;  Steinhardt  t?.  Na- 
tional Park  Bank,  (1907)  19  Am.  Bankr. 
Rep.  72,  120  App.  Div.  255,  105  N.  Y.  S. 
23;  Matter  of  Schulman,  (S.  D.  N.  Y. 
1908)  20  Am.  Bankr.  Rep.  707;  Matter 
of  Brady,  (W.  D.  Ky.  1908)  21  Am. 
Bankr.  Rep.  364. 

Who  may  compel  filing  of  schedules. — 
Ordinarily  the  trustee  is  the  proper  per- 
son to  set  the  machinery  in  motion  to  ob- 
tain the  schedules,  but  in  the  absence  of 
such  action  there  is  no  reason  why  a 
creditor  should  not  proceed.  In  re  Brock- 
ton Ideal  Shoe  Co.,  (C.  C.  A.  2d  Cir. 
1912)   200  Fed.  746. 

General  Order  No.  IX  provides  for  filing 
"  schedule  in  involuntary  bankruptcy  "  by 
petitioning  creditors  in  certain  contingen- 
cies. 

Refusal  on  ground  of  incrimination. — 
In  Podolin  v.  Lesher  Warner  Dry  Goods 
Co.,  (C.  C.  A.  3d  Cir.  1914)  210  Fed.  97, 
affirming  (1913)  205  Fed.  563,  the  bank* 
rupts  refused  to  file  their  schedule  in 
bankruptcy  on  the  ground  that  their  sched- 
ules might  tend  to  incriminate  them.  On 
petition  for  review  of  an  order  made  by 
the  District  Court  requiring  them  to  com- 
plete their  schedule,  the  Circuit  Ourt  of 
Appeals  said:  ^^  The  giving  of  such  in- 
formation certainly  does  not  make  the 
bankrupts  witnesses  against  themselves, 
within  the  meaning  of  the  fifth  amend- 
ment. To  hold  otherwise,  it  seems  to  us, 
would  in  a  large  measure  hinder  the 
efiicient  administration  of  the  bankrupt 
law,  and  would  extend  to  confessedly  dis- 
honest persons  a  privilege  never  intended 
for  their  benefit.  .  .  . 

"  Liberal  as  the  scope  given  to  the  fifth 
amendment  by  the  court  is  and  ought  to 
be,  it  was  never  intended  that  a  bankrupt, 
dishonest  or  otherwise,  sliould  be  clothed 
with  the  power  to  decide  for  himself  when 
and  under  what  circumstances  he  was  au- 
thorized by  the  amendment  to  interrupt 
the  bankruptcy  procedure,  by  refusing  to 
conform  to  t!ie  requirements  of  the  law. 
In  the  present  case,  there  is  clearly  no 
direct    and    apparent    self    incrimiDation 
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that  necessarily  attaches  to  the  informa- 
tion that  is  required  to  be  given  in  the 
schedule,  and  in  the  absence  of  the  facts 
and  details  of  what  that  information 
would  be,  there  is  no  basis  upon  which 
the  court  could  sustain  the  asserted  right 
of  the  bankrupts  to  decline  to  comply 
with  the  requirements  of  the  law.  There 
is  merely  a  suggestion  that,  thovigh  not 
directly  incriminating,  it  might  perhaps 
to  their  disadvantage  give  clues  for  in- 
vestigation in  the  prosecution  of  the  in- 
dictment against  them.  As  said  by  the 
Supreme  Court  in  the  case  of  In  re  Har- 
ris, (1911)  221  U.  S.  274,  31  S.  Ct.  657, 
55  U.  S.  (L.  ed.)  732,  in  deciding  that 
the  bankrupt's  books  belonged  to  the  trus- 
tee in  ban]cruptcy  and  cannot  be  withheld 
from  him  on  the  ground  that  they  in- 
criminate the  bankrupt,  '  that  is  one  of 
the  misfortunes  of  bankruptcy  if  it  fol- 
lows crime.' " 

Failure  to  schedule  property  cannot 
inure  to  bankrupt's  benefit. —  Where  a 
bankrupt  fails  to  schedule  certain  prop- 
erty, all  knowledge  of  which  he  withholds 
from  his  trustee,  he  cannot  assert  title  to 
such  property  after  the  estate  has  been 
closed,  on  the  ground  that  the  trustee  has 
abandoned  it.  Jacksboro  First  Nat.  Bank 
V.  Lasater,  (1905)  196  U.  S.  116,  25  S.  Ct: 
206,  49  U.  S.  (L.  ed.)  408,  13  Am.  Bankr. 
Rep.  698. 

Advice  of  counsel  as  justifying  omis- 
sions.— ^To  justify  the  omission,  by  a  bank- 
rupt, of  property  from  his  schedule  on 
the  ground  that  he  acted  on  the  advice 
of  counsel,  it  must  be  shown  that  he  fully 
and  fairly  stated  the  facts  to  his  counsel, 
and  acted  on  his  opinion  on  a  matter  of 
law  only.  Remmers  v.  Merchants'  Laclede 
Nat.  Bank,  (8th  Cir.  1909)  173  Fed.  484, 
97  C.  C.  A.  490,  23  Am.  Bankr.  Rep.  78. 

Good  faith  required. — ^A  bankrupt  is  re- 
quired to  show  the  utmost  good  faith,  and 
to  make  the  fullest  disclosures  of  his 
assets.  In  re  Breitling,  (7th  Cir.  1904) 
133  Fed.  146,  66  C.  C.  A.  212,  13  Am. 
Bankr.  Rep.  126. 

Every  known  asset  must  be  scheduled. 
— ^A  discharge  in  bankruptcy  upon  any 
other  condition  than  the  complete  appro- 
priation of  every  known  asset  legally 
available  to  creditors  would  be  not  only* 
a  glaring  wrong  to  creditors,  but  contrary 
to  every  conception  of  a  just  system  of 
bankruptcy.  In  re  Baudouine,  (S.  D.  N. 
Y.  1899)  96  Fed.  536,  3  Am.  Bankr. 
Rep.  55. 

A  life  insurance  policy  with  a  tontine 
feature,  the  bankrupt's  interest  being 
clear,  obvious,  and  substantial,  must  be 
scheduled.  In  re  Becker,  (1901)  106  Fed. 
54,  affirmed  (1901)  112  Fed.  1020,  60 
C.  C.  A.  666. 

Exempt  property  should  be  scheduled 
with  a  statement  of  the  exemption.  See 
in  general  note  to  section  6. 

A   remainder  interest    in   land   devised 


should  be  scheduled  as  an  asset  if  it  is 
subject  to  levy  and  sale  as  his  property 
under  the  local  laws.  In  re  Shenberger, 
(1900)    102  Fed.  978. 

An  equitable  interest  in  land  must  be 
scheduled.  In  re  Gailey,  (7th  Cir.  1904) 
127  Fed.  638,  62  C.  C.  A.  336,  11  Am. 
Bankr.  Rep.  539. 

A  vested  interest,  which  the  bankrupt 
has  in  the  estate  of  another,  must  be 
scheduled.  Woods  v.  Little,  (3d  Cir. 
1906)  134  Fed.  229,  67  C.  C.  A.  157,  13 
Am.  Bankr.  Rep.  742. 

Commingled  property. — Wliere  the  bank- 
rupt, previous  to  the  adjudication,  had 
acted  as  administratrix  of  her  husband's 
estate,  and  had  mingled  property  of  her 
own  with  the  property  of  such  estate,  it 
is  her  duty,  in  the  bankruptcy  proceed- 
ings, to  present  a  correct  and  intelligible 
statement  of  her  affairs,  showing  clearly 
what  property  her  husband  left,  what  she 
added  thereto,  and  the  disposition  made 
of  each  class  of  property,  and  thereupon 
to  account  for  the  property  that  should 
inure  to  the  benefit  of  her  creditors.  In 
re  Walther,  (S.  D.  N.  Y.  1899)  95  Fed. 
941,  2  Am.  Bankr.  Rep.  702. 

Partnership  debts  and  property  should 
be  scheduled,  where  a  petition  is  filed  by 
a  partner  seeking  a  discharge  from  indi- 
vidual and  firm  debts.  In  re  Laughlin, 
(1899)    96  Fed.  589. 

Pay  of  bankrupt  army  officer. —  It  may 
be  that  an  officer  in  the  United  States 
army  is  not  bound  to  include  his  pay  in 
his  schedule,  as  the  Bankruptcy  Act  con- 
tains no  such  provision  as  the  English 
Bankruptcy  Act,  authorizing  the  court, 
when  the  bankrupt  is  an  officer  in  the 
army  or  navy,  to  order  a  portion  of  his 
pay  to  be  applied  for  the  benefit  of  his 
creditors  in  bankruptcy.  Audubon  t?.  Shu- 
feldt,  (1901)  181  U.  S.  575,  21  S.  Ct.  735, 
45  U.  S.  (L.  ed.)    1009. 

Use  of  schedules  as  evidence. —  Since 
the  repeal  of  R.  S.  eec.  860  (in  a  note  in 
title  Evidence),  by  the  Act  of  May  7, 
1910,  ch.  216,  36  Stat.  L.  352,  a  bank- 
rupt's schedules  are  admissible  against 
him  in  a  criminal  prosecution  either  in  a 
state  or  in  a  federal  court.  Ensign  i;. 
Pennsylvania,  (1913)  227  U.  S.  592,  33 
S.  Ct.  321,  57  U.  S.   (L.  ed.)   658. 

Prior  to  the  repeal  of  R.  S.  sec. 
860,  as  above  mentioned,  the  bankrupt's 
schedules  were  not  admissible  against  him 
in  a  prosecution  in  a  federal  court. 
Johnson  v.  U.  S.,  (1st  Cir.  1908)  163 
Fed.  30,  89  C  C.  A.  508,  20  Am.  Bankr. 
Rep.  724;  Cohen  v,  U.  S.,  4th  Cir. 
1909)  170  Fed.  715,  96  C.  C.  A.  35,  22  Am. 
Bankr.  Rep.  333.  But  they  were  admis- 
sible in  a  prosecution  against  him  in  a 
state  court.  Ensign  v.  Pennsylvania, 
(1913)  227  U.  S.  592,  33  S.  Ct.  321,  57 
IJ.  S.  (L.  ed.)  658. 
The  schedule  is  admissible  as  evidence 
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in  an  action  to  enforce  the  statutory  lia- 
bility of  a  director  of  the  bankrupt  cor- 
poration. Smith  &  Thayer  Co.  v,  Arnold, 
(R.  I.  1915)   93  Atl.  656. 

II.  SciiEa)ULE  OF  Creditors  and 
Liabilities. 

Duty  to  schedule  creditors  and  liabili- 
ties.—  The  bankrupt  must,  under  section 
7a  (8),  file  a  list  of  his  creditors,  show- 
ing their  residences,  if  known;  and  if 
such  residence  should  be  unknown,  that 
fact  must  be  stated.  Such  schedule  must 
also  contain  the  amount  due  to  each  cred- 
itor, the  consideration  thereof,  and  the 
security  held  by  them,  if  any.  In  re 
Lipman,  (S.  D.  N.  Y.  1899)  94  Fed.  353, 
2  Am.  Bankr.  Hep.  46;  Sellers  i;.  Bell, 
(5th  Cir.  1899)  94  Fed.  811,  36  C.  C.  A. 
502,  2  Am.  Bankr.  Rep.  529;  In  re  Resler, 
(D.  C.  Minn.  1899)  95  Fed.  804,  2  Am. 
Bankr.  Rep.  602;  In  re  Brumelkamp,  (N. 
D.  N.  Y.  1899)  95  Fed.  814,  2  Am.  Bankr. 
Rep.  318;  In  re  Dvorak,  (N.  D.  la.  1901) 
107  Fed.  76,  6  Am.  Bankr.  Rep.  66;  Co- 
lumbia Bank  v.  Birkett,  (N.  Y.  1903)  9 
Am.  Bankr.  Rep.  481;  Sutherland  v. 
Lasher,  (1903)  11  Am.  Bankr.  Rep.  780, 
41  Misc.  249,  84  N.  Y.  S.  56,  affirmed  87 
App.  Div.  633,  84  N.  Y.  S.  1148;  West- 
heimer  v.  Howard,  (1905)  14  Am.  Bankr. 
Rep.  547,  47  Misc.  145,  93  N.  Y.  S.  618; 
Schiller  v.  Weinstein,  (1905)  15  Am. 
Bankr.  Rep.  183,  47  Misc.  622,  94  N.  Y.  S. 
763;  Haack  v.  Theise,  (1906)  16  Am. 
Bankr.  Rep.  699,  51  Misc.  3,  99  N.  Y.  S. 
905;  C^ustard  v.  Wiggersen,  (Wis.  1907) 
17  Am.  B^nkr.  Rep.  337;  Weindenfield  v. 
Tillinghast,  (N.  Y.  1907)  18  Am.  Bankr. 
Rep.  531;  Murphy  v.  Blumenreich,  (1908) 
19  Am.  Bankr.  Rep.  910,  123  App.  Div. 
645,  108  N.  Y.  S.  175;  Matter  of  David, 
(1904)  44  Misc.  516,  90  N.  Y.  S.  85; 
Feldmark  v.  Weinstein,  (1904)  45  Misc. 
329,  90  N.  Y.  S.  478. 

The  purpose  of  requiring  a  disclosure 
of  the  amount  and  the  consideration  of 
the  debt,  and  the  security  held  by  the 
creditor,  is  to  give  to  the  other  creditors 
and  to  the  trustee  accurate  information 
as  to  the  condition  of  the  estate  and  to 
enable  them  to  discover  preferred  or 
fraudulent  debts.  See  Birkett  r.  Colum- 
bia Bank,  (1904)  195  U.  S.  345,  2o  S.  Ct. 
38,  49  U.  S.  (L.  ed.)  231;  Fifth  Ave. 
Bldg.,  etc.,  Assoc,  v.  Goldberg,  (1903)  22 
Pa.  Super.  Ct.  197. 

The  sc?iedule  of  debts  furnishes  the 
basis  for  the  notices  which,  under  section 
58a,  are  to  be  sent  out  to  creditors ;  thus 
the  bankrupt  appears  to  be  responsible 
for  the  correctness  of  tlie  addresses  of  his 
creditors,  and  for  their  failure  to  receive 
notice  in  the  event  of  a  wrong  address. 
Haack  v.  Theise,  (1906)  16  Am.  Bankr. 
Rep.  699,  61  Misc.  3,  99  N.  Y.  S.  905. 

Giving  out  list  in  advance  of  filing,  im- 
proper.—  The  giving  out  of  a  list  of  cred- 
itors, by  a  bankrupt,  to  attorneys,  before 


the  filing  of  his  schedule,  is  a  practice  to 
be  severely  condemned.  In  re  Lloyd,  ( K. 
D.  Wis.  1906)  148  Fed.  92,  17  Am.  Bankr. 
Rep.  96. 

The  effect  of  improper  scheduling,  on 
the  release  of  a  bankrupt's  debts  by  his 
discharge  in  bankruptcy,  has  been  con- 
sidered under  section   17a    (3). 

Debts  barred  by  limitation. — Under  the 
Bankrupt  Act  of  1867  it  was  held  that 
outlawed  debts  should  be  scheduled.  In 
re  Perry,  1  Nat.  Bankr.  Reg.  220,  19  Fed. 
Cas.  No,  10,998. 

But  the  insertion  of  such  debts  in  the 
schedule  does  not  remove  the  bar  of  the 
statute.  In  re  Wright,  (1875)  6  Biss. 
317,  30  Fed.  Cas.  No.  18,068;  In  re 
Kingsley,  (1868)  1  Lowell  216,  14  Fed. 
Cas.  No.  7,819;  In  re  Lipman,  (S.  D. 
N.  Y.  1899)  94  Fed.  353;  In  re  Resler, 
(D.  C.  Minn.  1899)   95  Fed.  804. 

It  lias  been  held,  however  that  a  per- 
son, in  fact  solvent,  but  ignorant  of  the 
fact,  may  not  file  a  voluntary  petition 
in  bankruptcy,  schedule  outlawed  debts, 
thereby  acknowledging  their  existence  as 
present,  valid  and  existing  claims,  and 
then,  on  discovering  his  solvency,  himself 
plead  the  statute  of  limitations  to  such 
claims  on  the  theory  that  he  could,  not 
as  against  creditors  and  therefore  a» 
against  himself  in  effect  waive  the  statute 
of  limitations  at  tlie  time  of  and  on  filing 
his  voluntary  petition  in  bankruptcy.  In 
re  Currier,  (N.  D.  N.  Y.  1912)  192  Fed. 
695,  wherein  the  court  said:  "  I  think  the 
person  alleging  Iiimself  a  bankrupt  may^ 
so  far  as  he  is  concerned  and  his  interests 
are  involved,  waive  the  statute  of  limi- 
tations and  acknowledge  tlie  debt,  other- 
wise barred,  by  inserting  it  as  a  valid, 
existing  claim  in  his  sclicdules.  Should 
a  creditor  be  interested  and  raise  the  ques- 
tion of  the  right  of  a  bankrupt  actually 
insolvent  on  filing  his  petition  to  then 
renew  his  outlawed  debts,  I  should  be  in- 
clined to  hold  that  such  acknowledgment 
made  at  that  time  would  not  preclude 
creditors  from  showing  the  debt  was 
barred." 

Sufficiency  of  schedule  as  to  name  of 
creditor. —  In  the  following  cased  slight 
alterations  in  the  spelling  of  names,  ob- 
viously due  to  clerical  errors,  have  been 
held  to  invalidate  the  schedule.  Marshall 
V.  English-American  L.  &  T.  Co.,  (1907) 
127  Ga.  376,  56  S.  E.  449  (wherein  the 
English- American  Loan  &  Trust  Co.  was 
listed  as  *'  The  English -American  Trust 
Co.");  Armstrong  r.  Sweencv,  (1905)  73 
Neb.  775,  103  N.  W.  436  (wherein  Swen 
Morrine  was  listed  as  "Swan  Morise"); 
Licsum  V.  Kraus,  (1901)  35  Misc.  376,  71 
N.  Y.  S.  1022  (wherein  George  Liesuni 
was  listed  as  "  George  Liesman  ")  ;  Grosso 
V.  Marx,  (1904)  45  Misc.  500,  92  N.  Y.  S. 
773  (wherein  the  firm  of  Jacob  Ringle  & 
Son  was  listed  as  "  Jacob  Ringler  &  Son," 
and  \A'elwood  Murray  as  "  Murray  and 
Walter     Stewart");     Haack     v.     Theise, 
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(1906)  51'  Misc.  3,  99  N.  Y.  S.  906 
(wherein  James  J.  Haack  >va8  listed  as 
"James  Haack  and  wife");  Custard  v, 
Wigdcrson,  (1907)  130  Wis.  412,  110 
N.  W.  263,  10  Ann.  Cas.  740  (where  a 
debt  due  to  ''A.  Chistard"  was  scheduled 
as  due  to  "A.  Castard"). 

IrUiial  of  Christian  name, —  A  schedule 
listing  a  creditor  as  "  C.  Ferger  "  is  suffi- 
cient. Kreitlein  v.  Ferger,  (1915)  238 
U.  S.  21,  35  S.  Ct.  685,  59  U.  S.  (L.  ed.) 
1184,  wherein  the  court  said:  "  The  Bank- 
rupt Act  fails  to  prescribe  which  form  of 
designation  shall  be  used  in  listing  cred- 
itors in  the  schedule.  The  statute  must 
be  construed  in  the  light  of  the  fact  that 
it  not  only  applies  to  transactions  grow- 
ing out  of  dealings  between  those  per- 
sonally acquainted,  but,  in  large  degree, 
relates  to  matters  growing  out  of  transac- 
tions between  persons  living  in  distant 
states,  and  who  may  never  have  met.  In 
many  instances  the  only  knowledge  the 
debtor  has  as  to  the  name  of  his  creditor 
is  derived  from  signatures,  letter-heads, 
drafts,  and  like  instruments  —  in  which 
the  name  of  the  creditor  may  be  desig- 
nated by  initials,  or  by  abbreviation,  or 
by  full  Christian  name.  To  say  that  the 
use  of  an  initial  in  listing  a  creditor  was 
improper  when  the  creditor  himself  may 
have  used  an  initial  in  signing  letters 
addressed  to  the  bankrupt,  or  may  him- 
self have  constantly  received  letters  ad- 
dressed to  him  in  that  manner,  would  not 
only  ignore  a  common  business  practice, 
but  would,  in  many  instances,  work  a 
great  hardship.  This  has  been  recognized 
in  other  branches  of  the  law;  for  while, 
of  course,  in  all  legal  proceedings  it  is 
safest  to  designate  persons  by  their  Chris- 
tian names, —  and  in  some  states  this  is 
fven  required  by  statute, —  yet  it  has  like- 
wise been  held  that  the  use  of  the  initials 
is  an  irregularity,  and  not  a  fatal  defect. 
Reg.  V.  Dale,  17  Q.  B.  64,  20  L.  J.  Mag. 
Cas.  N.  S.  240,  15  Jur.  657;  State  v, 
Webster,  30  Ark.  166;  Perkins  v.  Mc- 
Dowell, 3  Wyo.  203,  19  Pac.  440;  Minor 
i\  State,  63  Ga.  320;  State  v.  Johnson, 
93  Mo.  73,  5  S.  W.  690. 

"There  have,  no  doubt,  been  multitudes 
of  instances  in  which  initials  have  been 
used  in  listing  creditors  in  bankrupt 
schedules,  but  the  only  decision  found 
which  deals  with  this  question  is  Oatliff 
17.  Mackey,  31  Ky.  L.  Rep.  947,  104  S.  W. 
379.  It  holds  that  the  listing  of  the 
creditor  by  an  initial,  instead  of  the  full 
Christian  name,  is  not  sufficient  to  de- 
prive the  debtor  of  the  benefit  of  the  order 
discharging  provable  debts.  See  also 
Matteson  v.  Dewar,  146  111.  A  pp.  523." 

In  In  re  Mackey,  (N.  D.  N.  Y.  1898) 
1  Am.  Bankr.  Rep.  593,  it  was  held  that 
the  CJhristian  name,  as  well  as  the  sur- 
name, of  the  creditor,  should  appear  in 
the  schedule. 

Listing  in  name  of  actual  creditor  suffi- 
cient.—  The  listing  of  a  debt  in  the  name 


of  tlie  actual  instead  of  that  of  the  nom- 
inal creditor  is,  however,  sufficient.  It 
has  been  so  held  in  a  case  in  which  a 
bank,  the  actual  owner  of  a  note  contain- 
ing the  name  of  the  cashier  of  the  bank 
as  payee,  was  scheduled  as  the  creditor. 
Ross-Lewin  t?.  Goold,  (1904)  211  111.  384, 
71  N.  E.  1028.  See  also  Longfield  v,  Min- 
nesota Sav.  Bank,  (1905)  95  Minn.  54, 
103  N.  W.  706. 

The  name  of  the  transferee  of  a  note  or 
a  mortgage,  rather  than  that  of  the  payee 
or  mortgagee,  must  be  inserted  in  the 
schedule  as  the  creditor,  provided  the 
debtor  has  knowledge  of  the  transfer. 
Birkett  v.  Columbia  Bank,  (1904)  195 
U.  S.  345,  25  S.  Ct.  38,  49  U.  S.  (L.  ed.) 
231,  affirming  (1903)  174  N.  Y.  112,  66 
N.  E.  652;  Fider  t?.  Mannheim,  (1899)  78 
Minn.  309,  81  N.  W.  2;  Armstrong  i\ 
Sweeney,  (1905)  73  Neb.  775,  103  N.  W. 
436;  Broadway  Trust  Co.  v.  Manheim, 
(1905)  34  Civ.  Pro.  310,  95  N.  Y.  S.  310, 
47  Misc.  415,  95  N.  Y.  S.  93;  Mueller  v. 
Goerlitz,  (1907)  53  Misc.  53,  103  N.  Y.  S. 
1037. 

But  see  Sellers  v.  Bell,  (5th  Cir.  1899) 
94  Fed.  801,  36  C.  C.  A.  502,  wherein  it 
was  held  that  a  judgment  was  properly 
listed  in  the  name  of  the  original  cred- 
itor, even  though  the  debtor  knew  that  the 
judgment  had  been  sold. 

Schedule  of  partnership  debts. —  If  the 
bankrupt  is  a  member  of  a  firm  and 
wishes  to  be  released  from  his  firm  ais 
well  as  from  his  individual  debts,  the 
names  of  the  creditors  of  the  firm  should 
also  be  inserted  in  the  schedule.  In  re 
Laughlin,  (N.  D.  la.  1899)  96  Fed.  589; 
Loomis  V.  Wallblom,  (1905)  94  Minn. 
392,  102  N.  W.  1114;  New  York  Inst.,  etc. 
t?.  Crockett,  (1907)  117  App.  Div.  269, 
102  N.  Y.  S.  412.  See  also  the  annotation 
under  section  5a. 

It  has  been  held  that  the  name  of  the 
surviving  partner  of  a  firm  holding  a 
judgment  may  be  inserted  as  the  creditor. 
Kaufman  v.  Schreier,  (1905)  108  App. 
Div.  298,  95  N.  Y.  S.  729. 

Correct  addresses  must  be  given  when 
possible. —  The  referee  should  require  the 
addresses  to  he  furnished,  or  satisfactory 
proof  to  be  made  that  the  same  cannot  be 
ascertained  after  due  search.  In  re 
Dvorak,  (N.  D.  la.  1901)  107  Fed.  76, 
6  Am.  Bankr.  Rep.  66.  See  also  Schiller 
V.  Weinstein,  (1905)  15  Am.  Bankr.  Rep. 
183,  47  Misc.  622,  94  N.  Y.  S.  763; 
Weidenfeld  v.  Tillinghast,  (1907)  18  Am. 
Bankr.  Rep.  531,  54  Misc.  90,  104  N.  Y.  S. 
712. 

Presumption  as  to  receipt  of  notice  in- 
correctly  addressed. —  There  is  no  pre- 
sumption, in  tlie  face  of  positive  evidence 
to  the  contrary,  that  the  postal  authori- 
ties will  deliver  a  letter  addressed  "  Mul- 
berry Street,"  to  the  person  to  whom  it 
is  addressed;  though  in  the  absence  of 
such  evidence  there  might  possibly  be  a 
presumption  to  that  effect.     Cagliostro  v. 
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Indelle,  (1907)  17  Am.  Bankr.  Rep.  685, 
53  Misc.  44,  102  N.  Y.  S.  918. 

Use  of  ahhreviaiions, —  While  the  ordi- 
nary and  common  abbreviations  of  the 
names  of  states  may  be  used  in  stating 
the  addresses  of  creditors,  it  is  not  proper 
to  abbreviate  such  names  of  cities,  towns, 
and  villages  as  are  not  in  common  use. 
In  re  Mackey,  (N.  D.  N.  Y.  1898)  1  Am. 
Bankr.  Rep.  593. 

Ditto  marks  should  not  be  used  in  stat- 
ing the  creditors'  addresses.  In  re  Mackey, 
(N.  D.  N.  Y.  1898)  1  Am.  Bankr.  Rep. 
593. 

Sufficiency  of  schedule  as  to  addresses. 
—  In  general, —  Ordinarily  a  statement 
that  the  residence  of  a  particular  creditor 
is  unknown  is  sufficient.  But  if  it  ap- 
pears that  the  residence  was  ascertainable 
by  inquiry,  the  schedule  becomes  defective, 
as  the  presumption  arises  that  the  address 
was  omitted  for  the  purpose  of  evading 
the  duty  of  giving  notice  to  such  creditor. 
Feldmark  v,  Weinstein,  (1904)  45  Misc. 
329,  90  N.  Y.  S.  478;  Schiller  v.  Wein- 
stein, (1905)  47  Misc.  622,  94  N.  Y.  S. 
763. 

Thus  it  has  been  held  that  a  schedule 
containing  an  erroneous  address,  particu- 
larly if  the  correct  address  can  be 
ascertained,  is  insufficient.  Marshall  v, 
English- American  L.  &.  T.  Co.,  (1907)  127 
Ga.  376,  56  S.  £.  449;  Sutherland  v. 
Lasher,  (1903)  41  Misc.  249,  84  N.  Y.  S. 
56,  affirmed  (1903)  87  App.  Div.  633,  84 
N.  Y.  S.  1148;  Westheimer  v,  Howard, 
(1906)  47  Misc.  145,  93  N.  Y.  S.' 518; 
Kaufman  r.  Schreier,  (1905)  108  App. 
Div.  298,  95  N.  Y.  S.  729;  Matter  of 
Quackenbush,  (1907)  122  App.  Div.  456, 
106  N.  Y.  S.  773;  Murphy  v.  Blumenreich, 
(1908)  123  App.  Div.  645,  108  N.  Y.  S. 
176. 

But  the  mere  fact  that  the  bankrupt 
knew  the  creditor's  address  more  than  two 
years  before  the  commencement  of  the  pro- 
ceeding has  been  held  to  be  insufficient 
evidence  that  he  knew  the  creditor's  resi- 
dence when  he  prepared  the  schedule. 
Matter  of  Mollner,  (1902)  75  App.  Div. 
441,  78  N.  Y.  S.  281. 

If  the  residence  inserted  is  indefinite, 
the  schedule  is  usually  defective.  In  re 
Brumelkamp,  (N.  D.  N.  Y.  1899)  95  Fed. 
814. 

The  words  "residence,  135  Bway,"  are 
not  a  sufficient  designation  of  any  resi- 
dence. Sutherland  v.  Lasher,  (1903)  11 
Am.  Bankr.  Rep.  780,  41  Misc.  249,  84 
X.  Y.  S.  56. 

A  statement  that  the  creditor's  address 
is  "care  of  New  York  Clipper,  New  York 
city,"  is  too  indefinite.  Haack  v.  Theiae, 
(1906)  51  Misc.  3,  99  N.  Y.  S.  905. 

It  has  been  held,  however,  that  the  ad- 
dress of  the  creditor's  attorney,  who  has 
informed  the  bankrupt  tliat  communica- 
tions to  the  creditor  may  be  so  addressed, 
is  sufficient.  Matter  of  David,  (1904)  44 
Misc.    516,   90   N.   Y.    S.    85;    Vaughn   t;. 


Irwin,  (1905)  49  Misc.  611,  96  N.  Y.  S. 
742. 

In  Weidenfeld  v,  Tillinghast,  (1907)  54 
Misc.  90,  104  N.  Y.  S.  712,  104  N.  Y.  S. 
902,  it  was  doubted  whether  the  word 
"  residence "  includes  the  creditor's  busi- 
ness address.  See  also  Grosso  v.  Marx, 
(1904)  46  Misc.  500,  92  N.  Y.  S.  773. 

It  has  been  held,  however,  that  this 
view  is  too  narrow,  especially  as  a  large 
percentage  of  creditors  is  usually  com- 
posed of  firms  and  corporations.  See 
Sutherland  v.  Lasher,  (1903)  41  Misc. 
249,  84  N.  Y.  S.  56. 

For  evidence  su^cient  to  show  that  the 
bankrupt  knew  the  creditor's  address  see 
Guasti  V.  Miller,  (1911)  203  N.  Y.  259, 
96  N.  E.  416,  affirmed  (1912)  226  U.  S. 
170,  33  S.  Ct.  49,  57  U.  S.   (L.  ed.)   173. 

Omiaeion  of  street  or  street  number. — 
In  Kreitlein  v.  Ferger,  (1916).  238  U.  S. 
21,  35  S.  Ct.  685,  59  U.  S.  (L.  ed.)  1184, 
it  was  held  that  a  schedule  listing  the 
creditor's  residence  as  "  Indianapolis " 
merely  without  giving  the  street  address 
was  at  least  prima  facie  sufficient.  The 
court  said:  "The  question  as  to  the 
necessity  of  giving  the  street  address  has 
sometimes  arisen  in  suits  against  in- 
dorsers,  who  claimed  that  they  were 
relieved  from  liability  because  the  notice 
of  nonpayment  and  protest  was  addressed 
to  them  at  the  city  where  they  lived,  but 
without  adding  the  street  and  number  of 
their  residence.  It  seems  generally  to 
have  been  held  that  mailing  a  notice  thus 
addressed  is  prima  facie  sufficient.  True 
V,  Collins,  3  Allen  438;  Clarke  v.  Sharpe, 
3  Mees.  &.  W.  166,  1  Horn  &  H.  35 ;  Mann 
t7.  Moors,  Ryan  &  M.  250;  People's  Bank 
V.  Scalzoi  127  Mo.  188,  29  S.  W.  1032; 
Marton  v.  Westcott,  8  Cush.  426;  Bart- 
lett  17.  Robinson,  39  N.  Y.  187.  See  also 
Bank  of  Columbia  v,  Lawrence,  1  Pet. 
578,  581,  7  U.  S.  (L.  ed.)  269,  270;  Bank 
of  United  States  v.  Carneal,  2  Pet.  650, 
651,  7  U.  S.  (L.  ed.)  616.  There  are  only 
a  few  instances,  under  the  Bankrupt  Act, 
in  which  the  courts  have  had  occasion  to 
deal  with  the  subject,  or  to  construe  sec- 
tion 7  (8), —  requiring  claims  to  be  duly 
listed, —  in  connection  with  section  17, 
which  provides  that  a  discharge  shall  re- 
lease the  debtor  from  all  provable  debts 
'except  such  as  ...  (3)  nave  not  been 
duly  scheduled  in  time  for  proof  and 
allowance,  with  the  name  of  the  creditor 
if  known  to  the  bankrupt,  unless  such 
creditor  had  notice  or  actual  knowledge 
of  the  proceedings  in  bankruptcy  .  .  .' 
It  has  been  held  that  a  claim  is  not  duly 
scheduled  if  the  name  of  the  creditor  is 
improperly  spelled  (Custard  v.  Wigder- 
son,  130  Wis.  416,  110  N.  W.  263,  10 
Ann.  Cas.  740)  ;  or  if  the  street  number 
is  given,  but  the  name  of  the  city  of  his 
residence  is  omitted  (Troy  f?.  Rudnick, 
198  Maes.  563,  85  N.  E,  177) ;  or  if  the 
creditor  is  listed  as  residing  in  one  city 
when  he  actually  lives  in  another   (Mar- 
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shall  V,  English-American  Loan  &,  T.  Co., 
127  Ga.  376,  66  S.  E.  449)  ;  or  if  the 
creditor's  name,  is  given,  but  the  schedule 
falsely  recites  *  Residence  unknown/ 
(Birkett  v,  Columbia  Bank,  195  U.  S.  346, 
49  U.  S.  (L.  ed.)  231,  25  S.  Ct.  38; 
Miller  v.  Guasti,  226  U.  S.  170,  57  U.  S. 
(L.  ed.)  173,  33  S.  Ct.  49;  Parker  v. 
Murphy,  215  Mass.  72,  102  N.  E.  85). 
These  decisions,  however,  were  based  on 
extrinsic  proof  and  on  a  finding  that,  as 
a  matter  of  fact,  the  name  was  misspelled, 
or  the  'Creditor's  residence  was  improperly 
listed,  or  that  the  bankrupt  knew  the 
creditor's  address  and  falsely  stated  that 
the  residence  was  '  Unknown.'  None  of 
them  holds  that,  as  a  matter  of  law,  the 
discharge  was  rendered  inoperative  merely 
because  the  street  number  was  not  given 
in  the  schedule.  Indeed,  it  is  not  claimed 
that  the  Act  requires  that  this  street 
address  should  be  stated  in  every  instance 
where  the  creditor  lives  in  a  city  having 
a  postal  delivery  system.  Evans  t\  Flem- 
ing &  A.  Co.,  62  Kan.  813,  64  Pac.  591. 
But  it  is  argued  that  this  should  be  done 
where  he  resides  in  one  of  the  very  large 
cities  of  the  country.  And  we  find  that 
in  some  districts  the  referee  examines  the 
schedule,  and,  in  his  discretion,  requires 
it  to  be  amended  so  as  to  give  tlie  street 
number  (Re  Brumelkamp,  95  Fed.  814; 
Re  Dvorak,  107  Fed.  76).  We  also  find 
that  the  bankruptcy  rules  of  force  in  the 
southern  district  of  New  York  provide 
(italics  ours)  that  the  schedules  'as  re- 
spects creditors  in  the  city  of  \ew  York 
should  state  the  street  and  number  of 
their  address  or  place  of  bu&iness  so  far 
as  known.'  Weidenfeld  t'.  Tillinghast,  54 
Misc.  93,  104  N.  Y.  S.  712.  See  also 
Cagliostro  t*.  Indelle,  (1907)  53  Misc.  44, 
102  y.  Y.  S.  918;  McKee  v.  Preble,  154 
App.  Div.  156,  138  N.  Y.  S.  915.  But 
without  considering  the  effect  of  such 
rule,  it  is  sufScient  to  say  that,  in  the 
present  case,  there  was  nothing  to  show 
that  any  similar  regulation  had  been 
made  in  the  Indiana  district,  nor  is  there 
proof  as  to  what  was  P'erger's  street 
address;  or  that  Kreitlein  knew  such 
address  at  the  time  he  made  the  schedule ; 
or  that  the  notice  may  not  have  been 
delivered  during  Ferger's  absence  from 
the  city,  and  not  received  by  him  on  his 
return.  Nor  is  there  any  evidence  to 
show  that  Ferger  did  not  constantly  and 
promptly  receive  letters  addressed  to  him 
at  Indianapolis  without  the  street  num- 
ber being  given." 

Sufficiency  of  description  of  debts. —  A 
schedule  which  contains  merely  the  names 
and  addresses  of  the  creditors  is  insuffi- 
cient. In  re  Schiller,  (W.  D.  Va.  1899) 
96  Fed.  400. 

But  as  the  chief  purpose  of  the  statute 
is  that  the  creditors  shall  receive  notice 
of  the  proceedings,  the  strict  accuracy 
which  is  required  in  the  statement  of  the 
names   and   addresses    is    relaxed    in    the 


description  of  the  debt,  though  it  has 
been  heild  that  the  amount  and  considera- 
tion must  be  stated  correctly.  Steele  v, 
Thalheimer,  (1905)  74  Ark.  616,  86  S.  W. 
305;  Armstrong  v,  Sweeney,  (1905)  73 
Neb.  775,  103  N.  W.  436;  Matter  of  David, 
(1904)  44  Misc.  516,  90  N.  Y.  S.  85; 
Bernheim  r.  Bloch,  (1904)  45  Misc.  581, 
91  N.  Y.  S.  40;  Delta  County  Bank  t\ 
McGranahan,  (1905)  37  Wash.  307,  79 
Pac.  796. 

WTiere  the  bankrupt  and  his  wife  were 
joint  obligors  in  a  mortgage  and  bond,  it 
was  held  that  a  statement  in  the  schedule 
that  the  mortgage  and  bond  had  been 
given  by  the  wife,  omitting  any  reference 
to  the  indebtedness  of  the  husband,  was 
misleading.  Fifth  Ave.  Bldg.,  etc.,  Assoc, 
r.  Goldberg,  (1903)  22  Pa.  Super.  Ct.  197. 

III.  Form,  VESiFicATioir,  Ain>  Amend- 
ment. 

• 

Form. —  The  official  forms  (see  the 
several  schedules  in  Form  No.  1)  pre- 
scribed by  the  Supreme  Court  should  be 
observed  and  used  in  the  preparation  of 
the  schedules,  with  such  alterations  as 
may  be  necessary  to  suit  the  circum- 
stances of  any  particular  case.  Mahoney 
r.  Ward,  (E.  D.  N.  C.  1900)  100  Fed.  278, 
3  Am.  Bankr.  Rep.  770;  Burke  r.  Guaran- 
tee Title,  etc.,  Co.,  (3d  Cir.  1905)  134 
Fed.  562,  67  C.  C.  A.  486,  14  Am.  Bankr. 
Rep.  31;  In  re  Soper,  (N.  D.  N.  Y.  1899) 

I  Am.  Bankr.  Rep.  193;  Matter  of  Mc 
Connell,  (W.  D.  N.  Y.  1904)  11  Am. 
Bankr.  Rep.  418;  Matter  of  McClintock, 
(N.  D.  Ohio  1904)  13  Am.  Bankr.  Rep. 
607. 

General  Order  No.  6  requires  schedules 
to  be  "  printed  or  written  out  plainly." 

Verification. —  The'  schedule  should  be 
verified.  But  the  oaths  to  the  schedules, 
attached  to  a  voluntary  petition,  need  not 
be  signed  by  the  bankrupt  where  the  peti- 
tion itself  is  properly  verified  by  him. 
Matter  of  McConnell,  (W.  D.  N.  Y.  1904) 

II  Am.  Bankr.  Rep.  418. 

'*  It  would  not  be  claimed  .  .  .  that  an 
attorney  [at  law]  might  make  oath  to  a 
bankrupt's  schedules  without  special 
authorization  by  law."  Per  Brown,  D.  J., 
in  In  re  Blankfein,    (1899)    97  Fed.   192. 

The  verification  should  show  clearly 
whether  it  was  made  upon  oath  or 
affirmation.  In  re  Brumelkamp,  (1899) 
95  Fed.  814,  holding  that  a  recital  that 
the  bankrupt  was  "  duly  sworn  (or 
affirmed)"  was  defective,  but  that  it  was 
amendable. 

Amendment  of  schedules. —  General  Or- 
der No.  11  (see  infra,  following  section  30)^ 
authorizes  the  court  to  allow  amendments 
to  schedules,  regulates  the  form  in  which 
amendments  shall  be  filed,  and  provides 
that  the  application  to  amend  shall  state 
the  cause  of  the  error  in  the  original 
schedule.  In  practice  amendments  are 
liberally  allowed.     In  re  Royal,    (1901) 
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112  Fed.  135;  In  re  Slingluflf,  (1900)  105 
Fed.  502;  In  re  Beerman,  (1901)  112  Fed. 
eG2;  In  re  Falconer,  (C.  C  A.  1901)  110 
Fed.  Ill;  In  re  Bean,  (1900)  100  Fed. 
2./2;  In  re  Laughlin,  (1899)  96  Fed.  589; 
In  re  McFaiin,  (1899)  96  Fed.  592.  See 
also  In  re  Kean,  (1873)  2  Hughes  322, 
14  Fed.  Cas.  No.  7,630;  In  re  Preston, 
(1SG9)  3  Nat.  Bankr.  Reg.  103,  19  Fed. 
Cas.  No.  11,392;  In  re  Brumelkamp, 
(X.  D.  N.  Y.  1S99)  95  Fed.  814,  2  Am. 
Bankr.  Rep.  318;  In  re  Ankeny,  (N.  D. 
la.  1900)  100  Fed.  614,  4  Am.  Bankr.  Rep. 
72;  In  re  Morgan,  (W.  D.  Va.  1900)  105 
Fed.  901,  5  Am.  Bankr.  Rep.  472;  In  re 
Tollett,  (6th  Cir.  1901)  106  Fed.  866,  46 
C.  C.  A.  11,  6  Am.  Bankr.  Rep.  404;  In 
re  Falconer,  (8th  Cir.  1901)  110  Fed.  Ill, 
49  C.  C.  A.  50,  6  Am.  Bankr.  Rep.  657; 
Goodman  v,  Curtis,  (5th  Cir.  1909)  174 
Fed.  644,  98  C.  C  A.  398,  23  Am.  Bankr. 
Rep.  504;  In  re  Heller,  (1871)  5  Nat. 
Bankr.  Reg.  46,  11  Fed.  Cas.  No.  6,339, 
following  the  state  lav^  and  practice  in 
respect  of  amendments,  and  holding  *'  the 
better  practice  to  be  to  issue  an  order 
requiring  the  party  to  show  cause  why 
the  amendments  as  asked  for  should  not 
be  allowed,  specifying  particularly  the 
points  in  which  the  schedules  are  defect- 
ive." But  compare  Matter  of  Watts, 
(1869)  3  Ben.  166,  29  Fed.  Cas.  No. 
17,293;  In  re  Hill,  (1881)  5  Fed.  448. 
To  claim  further  exemptions. —  But 
amendment  will  not  be  allowed  for  the 
purpose  of  claiming  further  exemptions, 


when  the  title  to  the  property  has  vested 
in  the  trustee,  and  tlie  only  result  will  be 
to  prefer  parties  holding  waiver  notes. 
In  re  Moran,  (1900)  105  Fed.  901,  affirmed 
in  Moran  v.  King,  (C.  C.  A.  1901)  111 
Fed.  730.  See  further  as  to  amendment 
of  claim  of  exemption  note  to  section  6a. 

As  to  the  duty  of  the  referee  to  cause 
the  amendment  of  defective  schedules,  see 
section  39a-   (2). 

The  right  of  a  bankrupt  to  amend  his 
schedule  to  supply  an  omission,  through 
mistake,  to  claim  his  exemptions  is  a 
valuable  legal  right;  and  tlie  action  of 
the  District  Court  in  refusing  such  an 
amendment  may  be  reviewed  by  the  Cir- 
cuit Court  of  Appeals  on  a  petition  to 
revise.  <3k>odman  v.  Curtis,  (6th  Cir. 
1909)  174  Fed.  644,  98  C.  C.  A.  398, 
23  Am.   Bankr.  Rep.  504. 

On  reopening  of  estate. — The  court  may 
permit  the  reopening  of  an  estate  for  the 
purpose  of  setting  out  additional  property 
m  the  schedules.  In  re  Shaffer,  (E.  D. 
N.  C.  1900)  104  Fed.  982,  4  Am.  Bankr. 
Rep.  728;  In  re  McKee,  (E.  D.  N.  Y. 
1908)  165  Fed.  269,  21  Am.  Bankr.  Rep. 
306. 

After  a  discharge^  it  is  too  late  for  the 
bankrupt  to  come  in  and  include  creditors 
not  named  by  him  in  his  schedules,  or 
brought  in  and  made  parties  prior  to  the 
granting  of  the  discharge.  In  re  Spicer, 
(W.  D.  N.  Y.  1906)  145  Fed.  431,  10  Am. 
Bankr.  Rep.  802. 


(9)  [Submit  to  examination.]  when  present  at  the  first  meeting  of  his 
creditors,  and  at  such  other  times  as  the  court  shall  order,  submit  to  an 
examination  concerning  the  conducting  of  his  business,  the  cause  of  his 
bankruptcy,  his  dealings  with  his  creditors  and  other  persons,  the  amount, 
kind,  and  whereabouts  of  his  property,  and,  in  addition,  all  matters  which 
may  affect  the  administration  and  settlement  of  his  estate;  but  no  testi- 
mony given  by  him  shall  be  offered  in  evidence  against  him  in  any  criminal 
proceeding. 

Provided,  however,  That  he  shall  not  be  required  to  attend  a  meeting  of 
his  creditors,  or  at*  or  for  an  examination  at  a  place  more  than  one  hundred 
and  fifty  miles  distant  from  his  home  or  principal  place  of  business,  or  to 
examine  claims  except  when  presented  to  him,  unless  ordered  by  the  court, 
or  a  judge  thereof,  for  cause  shown,  and  the  bankrupt  shall  be  paid  his 
actual  expenses  from  the  estate  when  examined  or  required  to  attend  at  any 
place  other  than  the  city,  town,  or  village  of  his  residence.  [{1898)  30 
Stat  L.  548,] 


As  to  examination  of  persons  other  than 
the  bankrupt,  see  section  21a. 

"This  section  should  be  read  with 
§  2ia."  Cameron  t?.  U.  S.,  (1914)  231 
U.  S.  710,  34  S.  Ct.  244,  58  U.  S.  (L.  ed.) 
448;  Ulmer  v.  United  States,  (C.  C.  A. 
6th  Cir.  1915)  219  Fed.  641.  Section 
21  o  provides  for  examination  of  the  liank- 
rupt   or    "  any    designated    person,"    etc.. 


while  the  estate  is  "in  process  of  admin- 
istration." This  note  to  section  7a  (9) 
sets  forth  the  rulings  concerning  exami- 
nation of  the  bankrupt,  though  such  ex- 
amination was  ostensibly  pursuant  to  sec- 
tion 21a,  the  note  to  section  21a  treating 
of  examination  of  persons  other  than  the 
bankrupt. 
Purpose   of   provision   and   relation   to 
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section  3d. —  "The  purpose  of  the  exami- 
nation [of  the  bankrupt  imder  section 
21a]  is  to  develop  the  whereabouts  of 
assets  of  the  estate  for  the  purpose  of 
aiding  its  administration,  and  not  to  en- 
able the  petitioning  creditors  to  elucidate 
evidence  to  assist  them  in  establishing  the 
insolvency  of  the  bankrupt  or  the  act  or 
acts  of  bankruptcy  relied  upon  by  them 
....  Section  3d  of  the  Bankrupt  Act 
covers  the  examination  of  the  bankrupt 
and  the  production  of  his  books,  so  far  as 
the  issue  of  his  solvency,  or  insolvency, 
is  concerned.  .  .  .  The  two  examinations 
provided  for  by  tlicse  two  sections  are 
distinct,  and  the  purpose  of  each  is  dif- 
ferent." Rawlins  v.  Hall-Epps  Clothing 
Co.,  (1914)  217  Fed.  884,  133  C.  C.  A. 
594. 

Duty  to  submit  to  examination. —  llie 
bankrupt  must,  when  present  at  a  first 
meeting  of  his  creditors,  and  at  such  other 
times  as  the  court  shall  order,  submit  to 
an  examination  for  the  purposes  specified 
in  section  7a  (9).  In  re  Price,  (S.  D. 
N.  Y.  1899)  91  Fed.  635,  1  Am.  Bankr. 
Rep.  419;  In  re  Foerst,  (S.  D.  N.  Y. 
1899)  93  Fed.  190,  1  Am.  Bankr.  Rep. 
259;  In  re  Jehu,  (N.  D.  la.  1899)  94 
Fed.  638,  2  Am.  Bankr.  Rep.  498;  In  re 
Fixen,  (S.  D.  Cal.  1899)  96  Fed.  748,  2 
Am.  Bankr.  Rep.  822;  In  re  Kamsler,  (S. 
D.  N.  Y.  1899)  97  Fed.  194;  In  re  Lange, 
(S.  D.  N.  Y.  1899)  97  Fed.  197,  3  Am. 
Bankr.  Rep.  231;  In  re  Mellen,  (S.  D.  N. 
Y.  1899)  97  Fed.  326,  3  Am.  Bankr.  Rep. 
226;  In  re  Cliffe,  (E.  D.  Pa.  1899)  97 
Fed.  640,  3  Am,  Bankr.  Rep.  257;  In  re 
McCormick,  (S.  D.  N.  Y.  1899)  97  Fed. 
566,  3'  Am.  Bankr.  Rep.  340;  In  re  Hor- 
gan,    (2d  Cir.    1899)    98   Fed.  414,  39  C. 

C.  A.  118,  3  Am.  Bankr.  Rep.  253,  affirm- 
ing (S.  D.  N.  Y.  1899)  97  Fed.  319;  In  re 
Brundage,  (N.  D.  la.  1900)  100  Fed.  613, 
4  Am.  Bankr.  Rep.  47 ;  In  re  Tudor,  (D.  C. 
Colo.  1900)  100  Fed.  796,  4  Am.  Bankr. 
Rep.  78;  In  re  Franklin  Syndicate,  (E.  D. 
N.  Y.  1900)  101  Fed.  402,  4  Am.  Bankr. 
Rep.  244;  In  re  Carley,  (D.  C.  Ky.  1901) 
106  Fed.  862,  5  Am.  Bankr.  Rep.  554; 
In  re  Grossman,  (E.  D.  Mich.  1901)  111 
Fed.  507;  People's  Bank  v.  Brown,  (3d 
Cir.  1902)  112  Fed.  652,  .50  C.  C  A.  411, 
7  Am.  Bankr.  Rep.  475;  In  re  Leslie,  (N. 

D.  N.  Y.  1903)  119  Fed.  406,  9  Am.  Bankr. 
Rep.  561;  In  re  Worrell,  (E.  D.  Pa.  10M3) 
125  Fed.  159,  10  Am.  Bankr.  Rep.  744; 
In  re  Hooks  Smelting  Co.,  (E.  D.  Pa. 
1905)  138  Fed.  954;  In  re  Fellerman,  (S. 
D.  K  Y.  1906)  149  Fed.  244,  17  Am. 
Bankr.  Rep.  785;  In  re  Fleischer,  (S.  D. 
N*.  Y.  1907)  151  Fed.  81,  18  Am.  Bankr. 
Rep.  194;  In  re  Jacobs,  (W.  D.  Pa.  1907) 
154  Fed.  988,  18  Am,  Bankr.  Rep.  728; 
In  re  Back  Bay  Automobile  Co.,  (D.  C. 
Mass.  1907)  158  Fed.  679,  19  Am.  Bankr. 
Rep.  835;  In  re  Samuelsohn,  (W.  D.  X.  Y. 
1909)  174  Fed.  911,  23  Am.  Bankr.  Rep. 
528;  In  re  Kaplan,  (1914)  213  Fed.  753, 
130  C.  C.  A.  267. 


Full  disclosure. —  The  burden  is  on  the 
bankrupt,  imder  this  section,  of  making 
a  full  and  frank  disclosure  of  his  business 
dealings.  In  re  Grossman,  (1901)  111 
Fed.  Rep.  607- 

Ewnmination  to  establish  objection  to 
discharge. — A  bankrupt  may  be  ordered 
before  the  referee  for  examination  when- 
ever reasonably  required  by  creditors  for 
the  purpose  of  establishing  their  objec- 
tions to  his  discharge.  In  re  Price,  (S. 
D.  N.  Y.  1899)  91  Fed.  635,  1  Am.  Bankr. 
Rep.  419;  In  re  Mellen,  (S.  D.  N.  Y. 
1899)  97  Fed.  326,  3  Am.  Bankr.  Rep. 
226;  In  re  Peters,  (D.  C.  Mass.  1898) 
1  Am.  Bankr.  Rep.  248. 

Previous  examination  immaterial. — ^The 
fact  that  the  bankrupt  attended  and  waM 
examined  on  the  return  of  the  order  to 
show  cause  why  his  discharge  should  not 
be  granted  will  not  excuse  him  from 
undergoing  a  further  examination,  on  the 
application  of  objecting  creditors,  if  the 
referee  shall  deem  it  reasonable  and  neces- 
sary. In  re  Mellen,  (S.  D.  N.  Y.  1899) 
97  Fed.  32,  3  Am.  Bankr.  Rep.  226.  See 
also  In  re  McCormick,  (S.  D.  N.  Y.  1899) 
97  Fed.  566,  3  Am.  Bankr.  Rep.  340;  In 
re  Bryant,  (M.  D.  Pa.  1911)  188  Fed. 
630. 

The  fact  that  an  adjournment  at  an 
examination  was  without  day  does  not 
prevent  the  granting  of  an  application  for 
a  further  examination.  In  re  Bryant, 
(M.  D.  Pa.  1911)    188  Fed.  630. 

Testimony  forms  part  of  record. —  Tes- 
timony of  a  bankrupt,  taken  as  author- 
ized by  the  referee,  is  a  part  of  the  rec- 
ord; and  creditors  generally  are  entitled 
to  access  thereto,  while  it  remains  in  the 
custody  of  the  referee.  In  re  Samuelsolin, 
(W.  D.  N.  Y.  1909)  174  Fed.  911,  23  Am. 
Bankr.  Rep.  528. 

Expense. —  The   examination   should   be 
at  the  expense  of  the  creditors,  as  respects 
any  clerical  or  stenographic  aid  in  taking 
notes.     In  re  Price,    (S.  D.  N.  Y.   1899) 
91  Fed.  635,  1  Am.  Bankr.  Rep.  419. 

The  bankrupt  is  not  entitled  to  reim- 
bursement for  his  expenses  in  returning 
for  examination,  whe/e  he  has  voluntarily 
removed  his  residence  from  the  district 
after  bankruptcy.  In  re  Groves,  (N.  D, 
Ohio  1901)    6  Am.  Bankr.  Rep.  732. 

Application  for  examination. — Any  per- 
son who  shows  that  he  is  a  creditor  of  the 
bankrupt,  either  by  having  been  named 
as  a  creditor  in  the  bankrupt's  schedule 
or  by  other  evidence  satisfactory  to  the 
referee,  is  entitled  to  an  order  for  the 
examination  of  the  bankrupt,  although  he 
has  not  formally  proved  his  claim.  In  re 
Jehu,  (N.  D.  la.  1899)  94  Fed.  638,  2  Am. 
Bankr.  Rep.  498;  In  re  Walker,  (1899) 
96  Fed.  550;  In  re  Kuffler,  (E.  D.  N.  Y. 
1907)  153  Fed.  667,  18  Am.  Bankr.  Rep. 
587;  In  re  Samuelsohn,  (W.  D.  N.  Y. 
1909)  174  Fed.  911,  23  Am.  Bankr.  Rep. 
528. 

A  creditor  who  failed  to  prove  his  debt 
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in  the  original  proceedings  has  no  right 
to  examine  the  bankrupt  in  proceedings 
on  a  supplemental  petition  by  the  bank- 
rupt after  the  estate  has  been  closed. 
In  re  Shaffer,   (1900)    104  Fed.  982. 

The  application  of  a  trustee  to  be  al- 
lowed an  examination  of  a  bankrupt  to 
ascertain  whether  he  has  made  a  full  dis- 
closure of  assets  need  not  set  forth  the 
nature  and  character  of  the  testimony 
intended  to  be  adduced.  In  re  Bryant, 
(M.  D.  Pa.  1911)    188  Fed.  630. 

Order  for  examination. —  There  is  an  offi- 
cial form  of  *'  order  for  examination  of 
bankrupt "  and  one  for  "  examination  ol 
bankrupt  as  a  witness."  Forms  Nos.  28, 
29,  infra,  preceding  section  31. 

Notice  of  examination. — Creditors  are 
entitled  to  at  least  ten  days'  notice  by 
mail,  to  their  respective  addresses  as  the 
same  appear  in  the  list  of  creditors,  of  all 
examinations  of  the  bankrupt.  See  sec- 
tion 58a   (1). 

Time  of  examination  —  Before  or  after 
adjudication. —  The  estate  of  the  bankrupt 
is  in  process  of  administration  after  the 
petition  has  been  filed  and  a  receiver  ap- 
pointed, and  an  examination  may  be  or- 
dered at  any  time  thereafter  under  section 
21a  of  the  Bankruptcy  Act.  Cameron  v. 
U.  S.,  (1914)  231  U.  S.  710,  34  S.  Ct. 
244,  58  U.  S.  (L.  ed.)  448,  reversing,  but 
on  another  ground,  (1911)  192  Fed.  548, 
113  C.  C.  A.  20,  where  the  court  said: 
"  The  controversy  is  over  the  meaning  of 
the  phrase  [in  section  21a]  'a  bankrupt 
whose  estate  is  in  process  of  administra- 
tion under  this  act.'  The  construction  of 
this  provision  differs  in  the  federal  courts, 
some  of  them  having  held  that  there  can 
be  no  such  .examination  until  after  adju- 
dication, as  it  is  only  then  that  the  bank- 
rupt can  be  subjected  to  such  proceeding. 
Of  this  class  are  Skubinsky  v.  Bodek, 
(1909)  172  Fed.  332,  97  C.  C.  A.  116,  19 
Ann.  Cas.  1035,  24  L.  R.  A.  (N.  S.)  985; 
Podolin  t\  McGettigan,  (1912)  193  Fed. 
1021,  mem..  1 13  C.  C.  A.  668 ;  In  re  Thomp- 
son, (1910)  179  Fed.  874;  In  re  David- 
son, (1907)  158  Fed.  678:  In  re  Crenshaw, 
( 1907 )  155  Fed.  271.  [See  also  In  re  Back- 
Bay  Automobile  Co.,  (1907)  157  Fed. 
679.]  To  the  opposite  view  are  In  re  Fixen, 
(1899)  96  Fed.  748;  In  re  Fleischer, 
(1907)  151  Fed.  81;  Ex  p.  Bick,  (1907) 
155  Fed.  908;  Wechsler  v.  U.  S.,  (1907) 
158  Fed.  579,  86  C.  C.  A.  37;  U.  S.  v. 
Liberman,  (1910)  176  Fed.  161,"  to  which 
may  be  added  In  re  Price,  (1899)  91 
Fed.  635;  In  re  Knopf,  (1906)  144  Fed. 
246,  and  In  re  FuIIerman,  (1906)  149  Fed. 
244. 

"While  the  decision  [in  Cameron  v, 
U.  S.  quoted  in  the  preceding  paragraph] 
may  not  be  broad  enough  to  extend  to  an 
involuntary  bankruptcy  and  one  in  which 
there  is  no  receivership,  tlie  reasoning  of 
the  court  would  indicate  that  the  bank- 
rupt court  had  authority  to  make  such  an 
order  in  an  involuntary  case  in  which  no 


receiver  had  l)een  appointed.  ...  In  viev 
of  the  language  of  the  opinion,  we  are 
not  disposed  to  hold  that  the  court  below 
was  without  authority  to  grant  an  order 
for  the  examination  of  the  bankrupts, 
under  proper  terms  and  conditions,  before 
adjudication  and  in  the  absence  of  a 
receivership."  Rawlins  v.  Hall-Epps 
Clothing  Co.,  (1914)  217  Fed.  884,  133 
C.  C.  A.  594. 

Reason  for  early  examination, — In  Cam- 
eron t?.  U.  S.,  (1914)  231  U.  S.  710,  34 
S.  Ct.  244,  58  U.  S.  (L.  ed.)  448,  the  court 
said :  "  If  such  examination  is  postponed 
until  after  adjudication,  which  may  not 
take  place  for  at  least  twenty  days,  within 
which  the  bankrupt  in  involuntary  bank 
ruptcy  is  given  leave  to  appear  and  plead 
the  estate  may  be  concealed  and  disposec' 
of,  and  the  purpose  of  the  act  to  hqld  if 
and  to  distribute  it  for  tlie  benefit  of  cred- 
itors defeated.  The  importance  of  such 
early  examination  was  emphasized  in  Re 
Fleischer,    (1907)    151   Fed.  81." 

In  In  re  Fleischer,  (S.  D.  N.  Y.  1907) 
151  Fed.  81,  18  Am.  Bankr.  Rep.  194,  the 
court  said :  "  The  desirability  and  im- 
portance of  promptly  conducting  an  inves- 
tigation into  the  affairs  of  any  person 
petitioned  into  the  bankruptcy  court  has 
been  too  often  shown  to  be  open  to  doubt. 
To  wait  until  adjudication  to  ascertain 
from  the  bankrupt's  own  lips  the  situs 
of  his  property  and  his  own  explanations 
of  the  situation  in  which  the  creditors  find 
themselves,  is  in  many  cases  giving  to 
those  guilty  of  fraud  just  the  necessary 
time  to  permit  the  fraud  to  be  consum- 
mated and  the  fruits  thereof  secured.  In 
my  opinion  it  is  not  too  much  to  say  that 
a  skilful  and  vigorous  use  of  early  ex- 
aminations of  involuntary  bankrupts  is  the 
one  thing  which  enables  creditors  to  pre- 
vent this  statute  being  easily  turned  into 
a  shield  for  dishonesty  and  a  potent  aid 
to  fraud." 

And  in  U.  S.  v,  Liberman,  (E.  D.  N.  Y. 
1910)  176  Fed.  161,  23  Am.  Bankr.  Rep. 
734,  it  was  said  that  the  reason  for  allow- 
ing an  examination  prior  to  adjudication 
is  the  same  as  the  reason  for  allowing  an 
examination  subsequent  to  adjudication, 
and  prior  to  the  first  meeting  of  creditors. 

Where  issue  of  sanity  is  raised. —  The 
alleged  bankrupt  cannot  be  required  to 
submit  himself  to  an  examination,  before 
trial,  as  to  his  sanity;  and  an  application 
for  such  order  will  be  denied.  In  re 
Ward,  (D.  C.  N.  J.  1908)  161  Fed.  765, 
20  Am.  Bankr.  Rep.  482. 

Examination  before  appointment  of  trus- 
tee.—  It  is  not  within  the  contemplation 
of  the  law,  upon  a  motion  to  discover 
assets  and  to  consider  ttpecial  questions, 
that  an  exhaustive  examination  of  all  the 
issues  of  tlie  bankruptcy  be  covered  before 
the  appointment  of  a  trustee.  In  re  Stark, 
(E.  1).  X.  Y.  1907)  155  Fed.  694,  18  Am. 
Bankr.  Rep.  467. 
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A  debtor  having  been  adjudged  an  in- 
voluntary bankrupt,  he  may  be  ordered  to 
be  examined  before  the  referee  even  before 
the  first  meeting  of  the  creditors  and  the 
appointment  of  a  trustee;  and,  if  the 
scope  of  the  examination  is  confined  to 
obtaining  information  for  the  'preparation 
of  the  schedule,  the  notice  to  creditors 
required  under  section  58a  (1)  need  not 
be  given.  In  re  Franklin-Syndicate,  (1900) 
101  Fed.  402. 

Ewaminaiian  prior  to  oreditors'  meet- 
ing,—  In  In  re  Franklin  Syndicate,  (E.  D. 
N.  Y.  1900)  101  Fed.  402,  4  Am.  Bankr. 
Rep.  244,  the  bankrupt  was  ordered  to 
appear  before  the  referee  for  examination 
pending  the  first  meeting  of  his  creditors, 
but  such  examination  was  limited  solely 
to  the  purpose  of  preparing  schedules. 

To  eatahliah  objectione  to  discharge. — 
The  practice  "  is  to  require  the  bankrupt 
to  attend  for  examination  whenever  rea- 
sonably required  by  creditors  for  the  pur- 
pose of  establishing  their  objections  to 
his  discharge."  In  re  Mellen,  (1899)  97 
Fed.  326. 

Frequent  attendance  for  ewamination, — 
"  In  most  important  cases  his  [the  bank- 
rupt's] attendance  for  examination  is  re- 
quired on  numerous  occasions,  from  time 
to  time,  not  merely  upon  his  original  ex- 
amination and  on  his  examination  upon 
the  application  for  a  discharge,  but  on 
many  other  questions  that  frequently  arise 
with  reference  to  his  assets  or  to  disputed 
or  doubtful  liens  or  claims  against  the 
estate."  in  re  Lewensohn,  (1900)  99  Fed. 
73,  affirmed  (C.  C.  A.)    104  Fed.  1006. 

Examination  after  discharge. — A  cred- 
itor or  trustee  should  have  the  right,  even 
after  the  discharge,  to  examine  the  bank- 
rupt to  ascertain  whether  he  has  con- 
cealed, since  his  discharge,  any  property 
froni  his  trustee,  and  tliis  right  should 
continue  for  a  year,  or  during  the  period 
within  which  the  discharge  could  be  re- 
voked. In  re  Peters,  (D.  C.  Mass.  1898) 
1  Am.  Bankr.  Rep.  248. 

After  an  estate  has  been  closed,  a  cred- 
itor who  has  failed  to  prove  his  claim 
has  no  standing  on  the  reopening  of  tlie 
proceedings  to  examine  the  bankrupt 
therein.  In  re  Shaffer,  (E.  D.  N.  C  1900) 
104  Fed.  982,  4  Am.  Bankr.  Rep.  728. 

Scope  of  examination  —  Inquiry  as  to 
trans€ictions  occurring  prior  to  four 
months  period. —  On  the  examination  of  a 
bankrupt  by  his  creditors  for  the  purpose 
of  determining  the  condition  of  his  estate 
and  the  disposition  he  has  made  of  his 
property,  the  inquiry  is  not  limited  to 
facts  and  transactions  occurring  within 
four  months  prior  to  the  bankruptcy,  but 
may  be  directed  to  matters  anterior  to 
that  time,  if  the  circumstances  in  question 
will  throw  any  light  upon  the  facts  or 
issues  pertinent  to  the  proceedings.  In  re 
Brundage,  (N.  D.  la.  1900)  100  Fed.  613, 
4  Am.  Bankr.  Rep.  47. 

But  where  the  bankrupt,  more  than  a 


year  before  the  enactment  of  the  Bank- 
ruptcy Law,  had  made  an  assignment  for 
the  benefit  of  his  creditors  under  a  state 
law,  it  is  not  material  or  proper,  in  his 
examination  -  in  the  bankruptcy  proceed- 
ings, to  inquire  into  the  circumstances 
under  which  the  assignment  was  made, 
nor  to  require  the  assignee  to  produce  the 
books  and  papers  turned  over  to  him  at 
the  time,  unless  a  foundation  is  first  laid 
for  the  belief  that  property  of  the  bank- 
rupt was  withheld  by  him  at  the  time  of 
such  assignment,  and  was  still  held  as 
his  at  the  time  of  the  enactment  of  the 
Bankruptcy  Law.  In  re  Uayden,  (S.  D. 
Fla.  1899)  96  Fed.  199,  1  Am.  Bankr. 
Rep.   670. 

inquiry  as  to  combination  of  bankrupt*s 
safe. —  The  president  and  treasurer  of  a 
bankrupt  corporation,  on  an  examination 
before  the  referee,  may  properly  be  re- 
quired to  make  known  to  the  trustee  the 
combination  of  a  safe  owned  by  the  cor- 
poration and  alleged  to  contain  assets. 
In  re  Hooks  Smelting  Co.,  (£.  D.  Pa. 
1905)  138  Fed.  954,  15  Am.  Bankr.  Rep. 
83. 

Inquiry  as  to  statements  made  by  bank- 
rupt.— ^A  question  as  to  whether  a  bank- 
rupt did  not  make  a  certain  statement  in 
writing  as  to  his  assets,  within  a  few 
months  prior  to  his  bankruptcy,  upon 
which  he  obtained  property  on  credit  from 
certain  of  his  creditors,  is  material  and 
proper  to  be  asked  him  on  his  examina- 
tion. In  re  Jacobs,  (W.  D.  Pa.  1907)  154 
Fed.  988,  18  Am.  Bankr.  Rep.  728. 

Duty  to  answer  truthfully. —  The  duty 
of  submitting  to  an  examination  Involves 
the  duty  of  answering  truthfully,  and  as 
intelligently  and  connectedly  and  fully  as 
the  bankrupt's  mental  equipment  will  per- 
mit; and  the  failure  to  do  so  is  a  con- 
tempt of  court.  In  re  Fellerman,  (S.  D. 
X.  Y.  1906)  149  Fed.  244,  17  Am.  Bankr. 
Rep.  785. 

Incriminating  answers  —  Constitutional 
protection. —  JSotwitlistanding  the  words 
"  no  testimony  given  by  him  shall  be 
offered  in  evidence  against  him  in  any 
criminal  proceeding,"  the  bankrupt  is  not 
obliged,  under  examination  before  the  ref- 
eree, to  answer  questions  the  answers  to 
which  he  says  might  incriminate  him,  as 
he  is  protected  by  the  wider  Fifth  Amend- 
ment of  the  Constitution  of  the  United 
States  declaring  that  "  no  person  .  .  . 
shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself."  In  re 
Scott,  (W.  D.  Pa.  1899)  96  Fed.  815,  1 
Am.  Bankr.  Rep.  49 ;  In  re  Rosser,  ( E.  D. 
Mo.  1899)  96  Fed.  305,  2  Am.  Bankr.  Rep. 
755;  In  re  Walsh,  (D.  C.  S.  D.  1900)  104 
Fed.  518,  4  Am.  Bankr.  Rep.  693;  In  re 
Feldstein,  (S.  D.  N.  Y.  1901)  108  Fed. 
794,  6  Am.  Bankr.  Rep.  458;  In  re  Smith, 
(S.  D.  N.  Y.  1902)  112  Fed.  609,  7  Am. 
Bankr.  Rep.  213;  In  re  Franklin  Svndi- 
cate,  (E.  D,  N.  Y.  1900)  114  Fed.  205,  4 
Am.  Bankr.  Rep.  511;  In  re  Shera,  (S.  D. 
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K.  Y.  1902)  114  Fed.  207,  7  Am.  Bankr. 
Rep.  552;  In  re  Xacliman,  (D.  C.  S.  C. 
1902)  114  Fed.  995,  8  Am.  Bankr.  Rep. 
180;  In  re  Kanter,  (S.  D.  N.  Y.  1902) 
117  Fed.  356,  9  Am.  Bankr.  Rep.  104; 
U.  S.  t\  Goldstein,  (W.  D.  Va.  1904)  132 
Fed.  789,  12  Am.  Bankr.  Rep.  755;  Jn  re 
Hess,  (E.  D.  Pa.  1905)  134  Fed.  109,  14 
Am.  Bankr.  Rep.  659 ;  In  re  Hark,  ( E.  D. 
Pa.  1905)  136  Fed.  986,  14  Am.  Bankr. 
Rep.  624;  In  re  Hooks  Smelting  Co.,  (E. 
D.  Pa.  1905)  138  Fed.  954,  15  Am.  Bankr. 
Rep.  83;  In  re  Rosenblatt,  (E.  D.  Pa. 
1906)  143  Fed.  663,  16  Am.  Bankr.  Rep. 
306;  Edelstein  v,  U.  S.,  (C.  C  A.  8th  Cir. 
1906)  149  Fed.  636,  17  Am.  Bankr.  Rep. 
649;  In  re  Hathorn,  (E.  D.  La.)  2  Am. 
Bankr.  Rep.  298;  In  re  Henschel,  (S.  D. 
N.  Y.  1901)  7  Am.  Bankr.  Rep.  207;  In  re 
Olassner,  (D.  C.  Md.  1902)  8  Am.  Bankr. 
Rep.  184.  But  see  Mackel  v.  Rochester, 
(C.  C.  A.  1900)  102  Fed.  314,  where, 
under  the  cireuinstances,  it  was  held  that 
the  court  below  was  in  error  in  refusing 
to  require  the  bankrupt  to  give  further 
testimony,  as  a  bankrupt  under  examina- 
tion cannot  refuse  to  answer  questions  on 
matters  in  the  suit  on  the  ground  that 
the  answers  would  incriminate  him.  but  if, 
"  in  giving  such  testimony,  he  exposes 
himself  to  prosecution  and  penalty,  he  is 
within  the  protection  of  the  statute." 

A  bankrupt  can  avail  himself  of  the 
privilege  of  not  answering  on  the  ground 
that  the  answers  might  incriminate  him, 
"  when  the  situation  is  such  as  seems  to 
put  him  in  any  hazard."  In  re  Shera, 
(1902)    114  Fed.  207. 

The  filing  of  a  voluntary  petition  in 
bankruptcy  does  not  waive  the  right  to 
claim  the  constitutional  privilege  of  re- 
fusing to  answer  an  incriminating  ques- 
tion. U.  S.  V.  Goldstein,  (W.  D.  Va.  1904) 
132   Fed.   789,   12   Am.   Bankr.   Rep.   755. 

Bankrupt  refusing  oath. —  A  bankrupt 
against  whom  criminal  proceedings  are 
pending  in  a  state  court  cannot,  when 
brought  before  the  referee  for  examina- 
tion under  this  section,  refuse  to  take  the 
oath  unless  it  contains  a  proviso  reserving 
his  right  to  claim  "  any  lawful  privilege  " 
in  his  examination;  for  such  a  proviso  is 
unnecessary,  and  "  the  mere  administering 
of  an  oath  cannot  deprive  a  witness  of 
any  lawful  privilege  he  has."  In  re  Scott, 
(1899)   95  Fed.  815. 

Croaa-examination. —  A  bankrupt  is  not 
protected  from  answering  questions  the 
answers  to  which  mig^t  incriminate  him, 
where  such  questions  are  clearly  cross- 
examination  of  what  he  had  volunteered 
himself  in  his  petition  or  schedule  or 
previous  testimony.  In  re  Walsh,  (1900) 
104  Fed.  518. 

Exception  to  general  provisions, —  The 
provision  in  section  7a  (9)  that  no  tes- 
timony given  by  the  bankrupt  "  shall  be 
offered  in  evidence  against  him  in  any 
criminal  proceeding,"  is  "  an  exception  to 
the    general     language    of    section     296, 


el.  2,  of  the  Act,  so  as  to  limit  the  opera- 
tion of  the  provision  to  oaths  made  in 
or  in  relation  t(f  any  proceeding  in  bank- 
ruptcy, except  the  examinations  of  the 
bankrupt  allowed  by  section  7  of  the  Act." 
In  re  Marx,   (1900)    102  Fed.  676. 

Necessity  of  foundation  for  claim  of 
privilege. —  It  is  always  a  difficult  thing 
to  say  at  just  what  point  a  bankrupt  who 
is  compelled  to  answer,  and  who  claims 
his  privilege,  should  be  allowed  the  exer- 
cise of  his  own  unquestioned  judgment  of 
the  danger  of  self-incrimination.  A  priori 
no  question  can  be  said  to  be  outside  of 
the  range  of  proof  of  some  crime,  and  to 
allow  him  to  stand  mute  in  all  cases  is 
to  give  him  the  privilege  of  keeping  silent 
as  to  all  his  affairs,  in  the  interest  of 
merely  pedantic  and  verbal  integrity  of 
princinle.  While  in  all  cases  he  must  be 
given  the  benefit  of  all  doubts,  there  must 
be  something  which  gives  rise  to  a  prob- 
ability of  damage  upon  which  a  doubt 
may  be  based.  In  re  Bendheim,  (S.  D. 
X.  Y.  1910)    180  Fed.  918. 

If  the  court  is  convinced  that  the  an- 
swer to  the  question  cannot  by  any  pos- 
sibility criminate  him,  and  especially  if 
the  witness  does  not  swear  that  he  believes 
that  it  would,  it  is  the  duty  of  the  court 
to  compel  him  to  answer.  In  re  Levin, 
(S.  D.  N.  Y.  1904)  131  Fed.  388,  11  Am. 
Bankr.  Rep.  382. 

Thus  where  an  officer  of  a  bankrupt  cor- 
poration Is  under  indictment  in  a  state 
court  for  embezzlement  of  funds  of  the 
corporation,  he  cannot  be  required,  on  his 
examination  before  the  referee,  over  his 
claim  of  privilege,  to  state  whether  or 
not  he  appropriated  certain  money  of  the 
corporation  to  his  own  use;  but  he  may 
be  required  to  state  whether  or  not  he 
has  in  his  possession  or  under  his  control 
any  proj)erty  belonging  to  the  bankrupt 
estate.  In  re  Hooks  Smelting  Co.,  (E.  D. 
Pa.  1905)  138  Fed.  954,  15  Am.  Bankr. 
Rep.  83. 

Production  of  books  and  papers. —  The 
bankrupt  will  not  be  required  to  develop 
the  whereabouts  of  papers  which  might  be 
used  against  him  in  a  criminal  proceed- 
ing.  In  re  Franklin  Syndicate,  (E.  D. 
X.  Y.  1900)  114  Fed.  205,  4  Am.  Bankr. 
Rep.  511.  And  see  the  annotation  under 
subdivision   (4)  of  this  section. 

But  a  bankrupt  is  not  permitted  to 
withhold  his  books  from  his  trustee  or 
receiver  on  his  mere  assertion  that  they 
contain  evidence  which  would  tend  to  in- 
criminate him;  but  he  must  produce  them, 
so  that  the  question  may  be  determined 
by  the  court  or  referee;  and  if  it  appears 
that  they  do  contain  such  evidence,  the 
court  may  make  such  order  as  will  protect 
the  bankrupt  from  its  use  in  any  criminal 
case,  and  at  the  same  time  give  the  trustee 
the  use  of  the  books  in  the  administration 
of  the  estate.  In  re  Harris,  (S.  D.  N.  Y. 
1908)  164  Fed.  292,  20  Am.  Bankr.  Rep, 
911. 
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A  bankrupt  is  entitled  to  a  hearing  on 
a  petition  by  a  trustee  to  compel  the  pro- 
duction of  books  and  papers.  In  re  Solo- 
way,  (D.  C.  Conn.  1912)   195  Fed.  100. 

Participation  by  the  bankrupt's  counsel 
in  the  ordinary  eicaminations  of  the  bank- 
rupt is  not  encouraged.  In  re  Krosa, 
(1899)   96  Fed.  819. 

Subsequent  use  of  evidence — Admie- 
eibility  of  evidence  in  euhaequent  proceed- 
ings,—  The  testimony  of  the  bankrupt,  so 
far  as  relevant,  may  be  admitted  in  sub- 
sequent proceedings,  where  the  person  who 
takes  the  notes  of  the  bankrupt's  examina- 
tion testifies  that  they  were  truly  and 
correctly  taken.  In  re  Bard,  (S.  D.  N.  Y. 
1901)  108  Fed.  208,  5  Am.  Bankr.  Rep. 
810.  See  also  In  re  Wilcox,  (C.  C.  A. 
1900)  109  Fed.  631;  U.  S.  V.  Simon,  (W. 
D.  Wash.  1906)  146  Fed.  89,  17  Am. 
Bankr.  Rep.  41. 

"  While  such  testimony  is  primarily  for 
the  information  of  the  trustee  in  aid  of 
his  administration  of  liie  estate,  it  is  also 
available  to  parties  in  interest.  Such  tes- 
timony is  not  to  be  classed  with  declara- 
tions made  out  of  court.  It  is  judicial 
in  its  nature  and  with  reference  to  it  the 
trustee  may  properly  be  said  to  be  in 
privity  with  the  bankrupt,  and,  while  not 
concluded  by  the  bankrupt's  admissions 
made  therein,  the^  are  admissible  against 
him  in  controversies  arising  in  such  bank- 
ruptcy proceedings."  In  re  Thompson, 
(D.  C.  N.  J.  1912)    197  Fed.  681. 

The  words  "  in  any  orimiiuU  proceed' 
ing,"  used  in  section  la  (9),  are  limited 
to  providing  immunity  to  the  bankrupt 
from  the  use  of  his  evidence  only  in  such 
criminal  proceedings  as  arise  out  of  the 
conduct  of  his  business  or  the  disposition 
of  his  property,  etc.;  and  these  words  do 
not  protect  the  bankrupt  from  prosecution 
for  fplse  swearing  in  giving  his  evidence. 
Cameron  t?.  United  States,  (1914)  231 
U.  S.  710,  34  S.  Ct.  244,  68  U.  S.  (L.  ed.) 
448,  where  the  court,  construing  this 
clause,  said :  **  This  section  was  before 
this  court,  so  far  as  the  Immunity  pro- 
vided is  concerned,  in  Glickstein  v.  United 
States,  (1911)  222  U.  S.  139,  32  S.  Ct.  71, 
56  U.  S.  (L.  ed.)  128,  where  it  was  held 
not  to  prevent  a  prosecution  for  perjury 
in  giving  of  testimony  by  a  bankrupt,  and 
the  immunity  was  held  to  apply  to  past 
transactions  concerning  which  the  bank- 
rupt might  be  examined.  In  the  opinion 
in  that  case  Edelstein  v.  United  States, 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  (1906)  149  Fed.  636,  which  had 
held  that  the  words  *  any  criminal  pro- 
ceeding *  in  which  immunity  is  provided 
are  limited  to  such  criminal  proceedings 
as  arise  out  of  the  conduct  of  the  bank- 
rupt's business  or  the  disposition  of  his 
property,  etc.,  concerning  which  he  may 
be  examined,  was  cited  with  approval.  In 
Ensign  v.  Pennsylvania,  (1913)  227  U.  S. 
592,  600,  33  S.  Ct.  321,  57  U.  S.  (L.  ed.) 
658,  it  was  held  that  full  effect  could  be 


given  to  the  immunity  provision  by  con- 
lining  it  to  the  testimony  given  under 
subdivision  9,  to  which  it  was  immedi- 
ately subjoined.  As  the  present  prosecu- 
tion was  based  upon  alleged  false  swearing 
in  the  course  of  the  bankruptcy  proceed- 
ings, section  7  of  the  Bankruptcy  Act  can 
have  no  application."  See  also  Wechsler 
t?.  U.  S.,  (2d  Cir.  1907)  158  Fed.  579, 
86  C.  C.  A.  37,  19  Am.  Bankr.  Rep.  1; 
U.  S.  V.  Brod,  (N.  D.  Ga.  1910)  23  Am. 
Bankr.  Rep.  740 ;  Daniels  v.  United  States, 
(C.  C.  A.  6th  Cir.  1912)  196  Fed.  459; 
In  re  Kaplan  Bros.,  (C.  C.  A.  3d  Cir. 
1914)  213  Fed.  753,  wherein  it  was  also 
held  that  the  provision  that  no  testimony 
given  by  the  bankrupt  shall  be  offered  in 
evidence  against  him  in  any  criminal  pro- 
ceeding, refers  to  past  transactions  con- 
cerning which  the  bankrupt  may  be 
charged  with  criminal  conduct.  The  court 
said :  "  But,  if  he  should  be  charged  with 
having  committed  perjury  in  the  course 
of  such  examination,  the  necessities  of 
the  case  require  that  his  testimony  may 
be  proved  in  order  to  show  in  what  par- 
ticulars the  asserted  false  swearing  con- 
sists; and  for  a  like  reason,  whenever  he 
is  charged  with  a  punishable  contempt  in 
refusing  to  submit  to  the  examination 
required  by  the  Act,  the  necessities  of  the 
case  ^  require  that  his  testimony  be  ex- 
amined in  order  to  ascertain  whether  in 
point  of  fact  he  has  so  refused." 

But  see  U.  S.  v.  Simon,  (W.  D.  Wash. 
1906)  146  Fed.  89,  17  Am.  Bankr.  Rep. 
41,  wherein  it  appears  that  the  bankrupt 
was  indicted  for  perjury  committed  in 
giving  testimony  under  oath  before  a  ref- 
eree in  support  of  contested  claims,  and, 
in  sustaining  a  demurrer  to  the  indict- 
ment the  court  said  that  the  statute — ■ 
section  Ta  (9)  — was  an  effective  obstacle 
to  the  conviction  of  the  defendant. 

Bankruptcy  schedules  are  not  within  the 
description  of  "  testimony "  as  the  word 
is  used  in  section  la  ( 9 ) .  It  refers  to 
oral  evidence.  Ensign  v.  Pennsj'lvania, 
(1913)  227  U.  S.  592,  33  S.  Ct.  321,  57 
U.  S.  (L.  ed.)  658,  affirming  a  conviction 
of  a  bankrupt  in  a  state  court  for  the 
offense  of  receiving  of  deposits  by  an  in- 
solvent banker,  wherein  the  court  said.* 
"And  for  like  reasons,  the  evidence  show- 
ing the  results  of  an  expert  examination 
of  the  books  of  the  bankers  was  also 
admissible.  This  conclusion  renders  it 
unnecessary  for  us  to  consider  whether 
the  prohibition  with  which  we  have  dealt, 
that  *  no  testimony  given  by  him  shall  be 
offered  in  evidence  against  him  in  any 
criminal  proceeding'  is  not  limited  to 
criminal  proceedings  in  the  federal  courts; 
and  upon  this  question  we  express  no 
opinion." 

Criminal  prosecution  in  state  court. — 
See  quotation  in  last  preceding  paragraph 
from  Ensign  v.  Pennsylvania.  Testimony 
given  by  a  bankrupt  in  bankruptcy  pro- 
ceedings,   under    the    provisions    of    this 
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section  was  held  not  admissible  against 
such  bankrupt  in  a  criminal  prosecution 
instituted  against  him  for  embezzlement 
in  a  state  court  in  Florida.  Clark  r. 
State,  (1914)  68  Fla.  433,  67  So.  135, 
where  the  court  quoted  section  7a  (9) 
and  said :  "  Even  if  it  be  true  that  this 
inhibition  applies  only  to  federal,  and 
not  to  state,  courts  under  the  principle 
announced  in  Forcheimer  v.  Holly,  (1872) 
14  Fla.  239,  which  may  be  doubted,  though 
it  is  not  necessary  to  be  determined  in 
this  case,  it  would  not  avail  the  prosecu- 
tion. To  permit  the  introduction  of  such 
proffered  testimony  would  be  violative  of 
the  provision  of  section  12  of  the  Declara- 
tion of  Rights  in  our  state  constitution  in 
compelling,  indirectly  at  least,  the  defend- 
ant in  a  criminal  case  to  be  a  witness 
against  himself.  See  Daniels  t\  State, 
(1909)   67  Fla.  1,  48  So.  747." 

Use  on  crosa-examination  in  criminal 
prosecution, —  In  a  prosecution  of  a  bank- 
rupt for  the  offense  described  in  section 
296  (1),  where  it  was  held  reversible 
error  to  require  the  bankrupt  on  cross- 
examination  to  answer  a  certain  question, 
it  being  apparent  from  the  way  in  which 
the  question  was  put,  that  the  prosecuting 
attorney  had  in  his  hands  the  examina- 
tion of  the  defendant  before  a  referee 
under  section  7a  (9),  and  read  from  it 
in  the  presence  of  the  jury,  the  court 
said :  "  The  underlying  philosophy  of  the 
statute  in  question  is  that,  as  a  matter 


of  justice  to  the  bankrupt,  and  also  for 
the  interests  of  creditors,  he  should  be 
encouraged  to  testify  freely  in  his  exami- 
nation; but  he  would  have  no  encourage- 
ment thereto  if,  on  being  prosecuted  for 
an  offense,  he  could  not  undertake  to 
absolve  himself  by  his  own  testimony  ex- 
cept at  the  risk  of  being  tripped  or 
embarrassed  by  what  he  had  previously 
sworn  to.  To  permit  a  course  of  cross- 
examination  in  the  method  here,  w^hether 
the  documentary  evidence  taken  before  the 
referee  was  produced  in  the  presence  of 
the  jury  or  not,  would  be  simply  to  per- 
mit an  evasion  of  the  statute,  because  to 
do  so  would  involve  the  mischief  which 
the  statute  intended  to  guard  against,  in 
that  the  witness  might  be  more  harassed 
and  prejudiced  than  he  would  be  if  the 
whole  document  had  been  frankly  put  into 
the  case." 

Section  7a  (9)  does  not  exempt  a  bank- 
rupt from  prosecution  for  an  offense 
growing  out  of  a  transaction  concerning 
which  a  bankrupt  has  testified  before  the 
referee  in  bankruptcy.  Burrell  v.  Mon- 
tana, ( 1904 )  194  U.  S.  572,  24  S.  Ct.  787, 
48  U.  S.  (L.  ed.)  1122.  12  Am.  Bankr. 
Rep.  132,  affirming  (1902)  27  Mont.  282, 
70  Pac,  982;  Edelstein  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1906)  149  Fed.  636,  17  Am. 
Bankr.  Rep.  649. 

As  to  examination  of  third  persons,  see 
notes  to  section  21a. 


Sec.  8.  Death  or  Insanity  of  Bankrupts.  —  a  [Not  to  abate  proceed- 
ings.] The  death  or  insanity  of  a  bankrupt  shall  not  abate  the  proceedings, 
but  the  same  shall  be  cdnducted  and  concluded  in  the  same  manner,  so  far 
as  possible,  as  though  he  had  not  died  or  become  insane ;  [  {1898)  30  Stat, 
L.  549.] 


Death  or  insanity  as  abating  pro- 
ceedings. —  If  the  jurisdiction  of  the  Bank- 
ruptcy Court  in  a  given  case  has  once 
rightfully  attached,  it  cannot  be  defeated 
by  the  subsequent  death  or  insanity  of 
the  alleged  bankrupt.  In  re  Burka,  (W. 
D.  Tenn.  1901)  107  Fed.  674,  5  Am. 
Bankr.  Rep.  843 ;  In  re  Hicks,  ( D.  C.  Vt. 
1901)  107  Fed.  910,  6  Am.  Bankr.  Rep. 
182,  183;  In  re  Risteen,  (D.  C.  Mass. 
1903)  122  Fed.  732;  In  re  Miller,  (E.  D. 
Pa.  1904)  133  Fed.  1017,  13  Am.  Bankr. 
Rep.  345;  In  re  Spalding,  (C.  C  A.  2d 
Cir.  1906)  139  Fed.  244,  14  Am.  Bankr. 
Rep.  129;  Shute  v.  Patterson,  (C.  C.  A. 
8th  Civ.-  1906)  147  Fed.  609,  17  Am. 
Bankr.  Rep.  99;  In  re  Kehler,  (C.  G.  A. 
2d  Cir.  1908)  159  Fed.  55,  reversing  (W. 
D.  N.  Y.  1907)  153  Fed.  235,  18  Am. 
Bankr.  Rep.  596;  In  re  Ward,  (D.  G.  N. 
J.  1908)  161  Fed.  765,  20  Am.  Bankr. 
Rep.  482. 

But  if  the  debtor  was  insane  when  the 
alleged  acts  of  bankruptcy  were  commit- 
ted, an  adjudication  of  bankruptcy  against 


him  in  improper.  In  re  Kehler,  (C.  G.  A. 
2d  Cir.  1908)  159  Fed.  56,  reversing  (W. 
D.  N.  Y.  1907)  153  Fed.  235,  18  Am. 
Bankr.  Rep.  596.  And  see  the  annotation 
to  this  effect  under  section  4&. 

Although  the  insanitay  of  a  partner  and 
the  appointment  of  a  conservator  of  his 
estate  will  not  prevent  an  adjudication 
of  bankruptcy  against  the  partnership  on 
the  petition  of  its  creditors.  In  re  Stein, 
(7th  Cir.  1904)  127  Fed.  647,  62  C.  C.  A. 
272,  11  Am.  Bankr.  Rep.  636.  And  see 
also  the  annotation  under  section  6<i. 

The  death  of  a  partner  prior  to  adjudi- 
cation did  not,  under  the  Bankrupt  Act 
of  1867,  abate  proceedings  against  the 
partnership.  Hunt  v.  Pooke,  (1872)  5 
Xat.  Bankr.  Reg.  161,  12  Fed.  Gas.  No. 
6,896. 

Personal  representatives  broagbt  in. — 
Where  an  alleged  voluntary  bankrupt  died 
after  the  filing  of  the  petition,  but  before 
the  service  of  process,  his  heirs  and  per- 
sonal representatives  should  be  brought 
in  and  made  parties   to  the  proceedings 
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before  adjudication.  Shute  v,  Patterson, 
(C.  C.  A.  8th  Cir.  1906)  147  Fed.  509,  17 
Am.  Bankr.  Rep.  99. 

Continixance  of  proceedings  mandatory. 
— ^When  the  proceedings  are  commenced, 
the  further  continuance  thereof  after  the 
death  of  the  bankrupt  is  mandatory;  it 
is  not  left  to  the  discretion  of  the  court. 
Shute  r.  Patterson,  (C.  C.  A.  8th  Cir. 
1906)  147  Fed.  509,  17  Am.  Bankr.  Rep. 
99. 

Distribution  of  estate  on  bankrupt's 
death. —  Wliere,  pending  bankruptcy  pro- 
ceedings, the  bankrupt  dies,  his  estate  is 
distributable  according  to  the  Bankruptcy 
Law,  and  not  according  to  the  state  stat- 
utes of  distribution;  so  that  the  state  is 
not  entitled  to  a  preference  in  the  pay- 
ment of  its  claims  by  virtue  of  such  stat- 
ute. In  re  Devlin,  (D.  C.  Kan.  1910) 
180  Fed.  170. 

Exemptions  in  estate  of  deceased  bank- 
rupt.—  The  property  which,  had  the  bank^ 
nipt  lived,  would  have  gone  to  him  as  his 
exemption,  remains  a  part  of  his  estate  at 
his  death,  and  belongs  to  his  adminis- 
trator, and  not  to  the  trustee  in  bank- 
ruptcy. In  re  Seabolt,  (1902)  113  Fed. 
766. 

Guardian  ad  litem  of  lunatic. —  Under 
Equity  Rule  70  (old  Rule  87),  regulating 
the  appointment  of  guardians  oS  litem, 
and  General  Order  No.  37  (see  infra,  fol- 
lowing section  30),  prescribing  equity 
practice  for  Bankruptcy  CJourts,  the  ap- 
pointment of  a  guardian  cbd  litem  to  defend 


an  involuntary  petition  in  bankruptcy 
against  a  lunatic  who  has  no  regular 
guardian  or  committee  is  authorized;  and 
where  he  has  such  guardian  or  committee 
the  latter  must  be  brought  in  by  process, 
as  well  as  the  lunatic,  and  will  be  ap- 
pointed guardian  a4  litem  to  defend  the 
petition  on  behalf  of  the  lunatic.  In  re 
Burka,  (1901)  107  Fed.  674,  holding  also 
that  the  application  for  the  appointment 
of  a  guardian  ad  litem  to  a  lunatic  should 
not  be  delayed  because  of  the  omission  of 
the  publication  of  the  process,  as  section 
18a  requires  such  publication  only  "'  in 
case  personal  service  cannot  be  made." 

It  would  be  premature  to  determine,  be- 
fore the  appointment  of  a  guardian  ad 
litem,  whether  one  who  is  insane  may  be 
adjudicated  bankrupt  for  acts  committed 
either  before  or  after  the  lunacy  began. 
In  re  Burka,   ( 1901 )   107  Fed.  674. 

Dissolution  of  corporation  as  affecting 
bankruptcy  proceedings. —  Section  8  of  the 
Bankruptcy  Act,  relating  to  the  death  or 
insanity  of  a  bankrupt,  is  by  analogy 
applicable  to  a  corporation  which  seeks  by 
a  dissolution  to  defeat  proceedings  in 
bankruptcy;  and  in  such  case,  the  proceed- 
ings- do  not  abate.  Scheuer  v.  Smith,  etc.. 
Book,  etc.,  Co.,  (C.  C.  A.  5th  Cir.  1901) 
112  Fed.  407,  7  Am.  Bankr.  Rep.  384.  See 
also  White  Mountain  Paper  Co.  v.  Morse, 
(C.  C.  A.  1st  Cir.  1904)  127  Fed.  643, 
11  Am.  Bankr.  Rep.  633.  And  see  the 
annotation  to  this  effect  under' section  4&. 


[Dower  and  allowances  for  widow  and  children.]  Provided,  That  in 
case  of  death  the  widow  and  children  shall  be  entitled  to  all  rights  of  dower 
and  allowance  fixed  by  the  laws  of  the  State  of  the  bankrupt's  residence. 
[{1898)  30  Stat,  L.  549,] 


Dower  rights. —  The  widow  of  a  bank- 
rupt who  dies  during  the  pendency  of 
the  bankruptcy  proceedings  is  entitled  to 
her  dower  rights  as  fixed  by  the  laws  of 
the  state  of  the  bankrupt's  residence.  In 
re  Shaeffer,  (E.  D.  Pa.  1900)  105  Fed. 
352,  5  Am.  Bankr.  Rep.  24S;  In  re  Slack, 
(D.  C.  Vt.  1901)  111  Fed.  623,  7  Am. 
Bankr.  Rep.  121;  In  re  Parschen,  (N.  D. 
Ohio  1902)  119  Fed.  976,  9  Am.  Bankr. 
Rep.  389;  In  re  Newton,  (D.  C.  Conn. 
1903)  122  Fed.  103,  10  Am.  Bankr.  Rep. 
345;  In  re  McKenzie,  (E.  D.  Ark.  1904) 
132  Fed.  986,  13  Am.  Bankr.  Rep.  229; 
In  re  McKenzie,  (C.  C.  A.  8th  Cir.  1905) 
142  Fed.  383,  15  Am.  Bankr.  Rep.  679; 
Thomas' V.  Woods,  (C.  C.  A.  8th  Cir. 
1909)  173  Fed.  585,  23  Am.  Bankr.  Rep. 
132,  decree  vacated  (8th  Cir.  1910)  178 
Fed.  1005,  101  C.  C.  A.  664;  In  re  Hays, 
(C.  C.  A.  6th  Cir.  1910)  181  Fed.  674; 
In  re  Forbes,  (N.  D.  Ohio  1901)  7  Am. 
Bankr.  Rep.  42. 

It  was  the  intention  of  Congress,  and 
the  public  policy  embodied  in  the  Bank- 
ruptcy Law,   to   divide   the   estate   of   a 
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bankrupt  between  him,  and  his  wife  and 
children  on  the  one  hand,  and  his  cred- 
itors on  the  other  hand,  as  the  laws  of 
the  state  of  his  domicile .  authorized  its 
division  imder  like  circumstances.  In  re 
McKenzie,  (C.  C.  A.  8th  Cir.  1905)  142 
Fed.  383,  15  Am.  Bankr.  Rep.  679. 

Section  8  does  not  confer  or  extend  a 
right  of  dower,  but  makes  the  right  of  a 
bankrupt's  widow  to  dower,  and  its  nature 
and  extent,  dependent  entirely  upon  the 
local  law.  In  re  McKenzie,  (E.  D.  Ark. 
1904)  132  Fed.  986,  13  Am.  Bankr.  Rep. 
229. 

Inchoate  right  of  dower. —  While  the 
Act  does  not  expressly  make  provision  for 
the  wife'd  inchoate  right  of  aower,  it  has 
been  held  that  she  is  entitled  to  it. 
Thomas  v.  Woods,  (C.  C  A.  8th  Cir.  1909) 
173  Fed.  585,  23  Am.  Bankr.  Rep.  132; 
In  re  Hays,  (C.  C  A.  6th  Cir.  1910)  181 
Fed.  674;  In  re  Forbes,  (N.  D.  Ohio  1901) 
7  Am.  Bankr.  Rep.  42.  See  also  Hurley  v, 
Devlin.  (D.  C  Kan.  1907)  15rFed.  919; 
Matter  of  Hawkins,  (D.  C  R.  I.  1903) 
9  Am.  Bankr.  Rep.  598. 
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Dower  rights  in  property  recovered  as 
having  been  preferentially  transferred. — 
A  wife's  right  of  dower  in  her  husband's 
real  estate  cannot  be  separated  from  the 
principal  estate;  and  where  a  mortgage 
given  by  him  to  secure  a  debt  of  his  own, 
in  which  she  joined  for  the  purpose  of 
releasing  her  dower  interest,  is  set  aside 
after  his  bankruptcy  as  a  preference  and 
the  property  restored  to  his  general  es- 
tate,  buch  mortgage  is  also  inoperative 
to  release  or  bar  her  dower  right  and  can- 
not be  enforced  by  the  mortgagee  as  a 
conveyance  of  her  dower  interest  in  the 
property.  In  re  Lingafelter,  ( C.  C.  A.  6th 
Cir.  1910)  181  Fed.  24,  24  Am.  Bankr. 
Rep.  656. 

Determination  of  right  to  dower. —  In 
Hurley  t?.  Devlin,  (D.  C.  Kan.  1907)  151 
Fed.  919,  it  was  held  that  the  Bankruptcy 
Court  has  exclusive  jurisdiction  to  deter- 
mine the  rights  of  a  widow  to  dower  in 
the  property  of  her  husband  who  has 
died  during  the  pendency  of  bankruptcy 
proceedings. 

Lex  loci  rei  sitcB, —  The  right  of  a 
bankrupt's  widow  to  dower  in  lands  owned 
by  him  is  governed  by  the  laws  of  the 
state  in  which  the  land  is  situated,  and  is 
not  affected  by  the  right  of  homestead 
and  exemptions  given  by  the  law  of  his 
domicile.  Thomas  v.  Woods,  (C.  C.  A. 
8th  Cir.  1909)  173  Fed.  585,  23  Am. 
Bankr.  Rep.  132. 

Sale  of  assets  free  of  dower  right. — 
Where  a  bankrupt's  wife,  by  letter  to  his 
ti^stees,  agreed  to  extinguish  her  dower 


interest  in  lier  husl)and*B  real  estate  for  a 
specified  price,  she  thereby  consented  to  a 
sale  of  real  estate  free  from  her  dower 
interest,  which  the  court  thereupon  had 
power  to  order.  In  re  Acretelli,  (S.  D. 
N.  y.  1909)  173  Fed.  121,  21  Am.  Bankr. 
Rep.  537.     See  also  section  70&  and  note. 

Allowance  for  support  of  widow  and 
family  of  deceased  bankrupt. —  There  was 
some  diversity  in  the  decisions  in  the 
various  districts  in  regard  to  the  allow- 
ance to  be  made  for  the  support  of  the 
widow  and  children  of  a  bankrupt  dying 
during  the  administration  of  the  estate, 
but  in  Hull  v,  Dicks,  (1915)  235  U.  S. 
584,  35  S.  Ct.  162,  59  U.  S.  (L.  ed.)  372. 
it  was  held  that  where  a  bankrupt  dies 
after  his  adjudication  and  after  the  ap- 
pointment,' qualification  and  partial  ad- 
ministration of  the  trustee,  the  estate 
vested  in  the  trustee  under  section  70  of 
the  Bankruptcy  Law,  is  chargeable  under 
this  section,  with  the  payment  of  the 
allowance  to  which  on  the  death  of  the 
bankrupt,  the  wudow  and  children  are 
entitled  under  the  laws  of  the  state  of  his 
residence. 

The  former  conflict  in  the  decisions 
dealing  with  the  question  is  illustrated  in 
the  following  cases:  In  re  Slack,  (1901) 
111  Fed.  623;  In  re  Seaboldt,  (1902)  113 
Fed.  766;  In  re  Parschen,  (1902)  119  Fed. 
976;  In  re  Newton,  (1903)  122  Fed.  103; 
In  re  McKenzie,  (1905)  142  Fed.  383; 
Thomas  r.  Woods,  (1909)  173  Fed.  585, 
vacated  (1910)  178  Fed.  1005,  mem.;  In 
re  Dicks,  (1912)   198  Fed.  293. 


Sec.  9.  Protection  and  Detention  of  Bankrupts. — a  [Exemption 
from  arrest.]  A  bankrupt  shall  be  exempt  from  arrest  upon  civil  process 
except  in  the  following  cases:     [(1898)  30  Stat.  L.  549.] 


Exemption  from  arrest. — In  accordance 
with  the  provisions  of  section  9a,  a  bank- 
rupt is  exempt  from  arrest  upon  civil 
process  issued  in  an  action  based  upon 
any  claim  which  would  be  released  by  his 
discharge  in  bankruptcy.  In  re  Houston, 
(D.  C.  Ky.  1899)  94  Fed.  119,  2  Am. 
Bankr.  Rep.  107;  In  re  Lewensohn,  (S.  D. 
N.  y.  1900)  99  Fed.  73,  3  Am.  Bankr. 
Rep.  694;  Wagner  t;.  U.  S.,  (C.  C.  A. 
6th  Cir.  1900)  104  Fed.  133,  4  Am.  Bankr. 
Rep.  598;  In  re  Fife,  (W.  D.  Pa.  1901) 
109  Fed.  880,  6  Am.  Bankr.  Rep.  258; 
In  re  Dresser,  (S.  D.  N.  Y.  1903)  124 
Fed.  916,  10  Am.  Bankr.  Rep.  270;  People 
i;.  Erlanger,  (S.  D.  N.  Y.  1904)  132  Fed. 
883,  13  Am.  Bankr.  Rep.  197,  disapprov- 
ing In  re  Claiborne,  (S.  D.  N.  Y.  1901) 
109  Fed.  74;  In  re  Chandler,  (N.  D.  111. 
1904)  135  Fed.  893,  13  Am.  Bankr.  Rep. 
614;  In  re  Adler,  (C.  C.  A.  2d  Cir.  1906) 
144  Fed.  659,  16  Am.  Bankr.  Rep.  416; 
In  re  Wcnliam,  (S.  D.  N.  Y.  1906)  153 
Fed.  910,  16  Am.  Bankr.  Rep.  690;  U.  S. 
V.  Flynn.  (S.  D.  N.  Y.  1909)  179  Fed.  316; 
Turgeon  r.  Emery,   (D.  C.  Me.  1910)    182 


Fed.  1016,  25  Am.  Bankr.  Rep.  694;  In  r€ 
Grist,  (N.  D.  N.  Y.  1898)  1  Am.  Bankr. 
Rep.  89. 

As  to  what  claims  are  released  hy  a 
discharge  in  bankruptcy.  Bee  the  annota- 
tion under  the  several  Bubdivisions  of  sec* 
tion  17a. 

Action  for  breach  of  promise  to  marry, 
— ^Where  a  bankrupt  was  arrested  on  a 
writ  of  capias  ad  satisfaciendum,  under  a 
judgment  of  a  state  court  entered  after 
he  was  adjudged  a  bankrupt  in  a  suit  for 
breach  of  promise  of  marriage,  on  a 
verdict  recovered  before  he  filed  his  peti- 
tion, it  was  held  that  he  should  be  dis- 
charged on  habeas  corpus  under .  General 
Order  No.  30  in  bankruptcy.  In  re  Fife, 
(W.  D.  Pa.  1901)  109  Fed.  880,  6  Am. 
Bankr.  Rep.  258. 

Process  issued  from  federal  Circuit 
Court. — A  bankrupt  is  exempt  from  arrest 
or  imprisonment  upon  civil  process  iseued 
from  a  Circuit  Court  of  the  United  States 
on  a  judgment  of  said  court  rendered  prior 
to    the    bankruptcy    proceedings.      In    re 
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Wenlmm,    (S.   D.  N.  Y.    1906)    153  Fed. 
910,   16  Am.  Bankr.  Rop.  690. 

Arrest  prior  to  institution  of  bank- 
ruptcy proceedings. —  The  federal  courts 
are  at  variance  on  the  proposition  whether 
this  section  authorizes  exemption  only 
from  arrest  made  after  a  bankruptcy  peti- 
tion is  filed,  or  whether  it  applies  to  an 
arrest  on  civil  process  made  before  filing 
the  petition.  In  the  case  of  In  re  Clai- 
borne, (S.  D.  X.  Y.  1901)  109  Fed.  74, 
it  was  held  that  there  is  no  authority 
either  in  section  9a  of  the  Act  or  in 
General  Order  No.  30  (see  infra,  following 
section  30),  for  the  discharge  from  custody 
upon  a  writ  of  huheas  corpus  of  a  bank- 
rupt who  has  been  imprisoned  on  a  law- 
ful civil  process  before  the  filing  of  the 
petition  in  bankruptcy  and  that  both  pro- 
visions applied  only  to  cases  of  imprison- 
ment after  such  filing.  And  the  same 
rule  seemed  to  obtain  under  the  Bankrupt 
Act  of  1867.  In  re  Walker,  (1808)  1 
Lowell  222,  29  Fed.  Cas.  No.  17,060; 
Hazelton  v.  Valentine,  (1868)  1  Lowell 
270,  11  Fed.  Cas.  No.  6,287;  Minon  v.  Van 
Nostrand,  (1870)  1  Lowell  458,  17  Fed. 
Cas.  No.  9,642.  But  in  Turgeon  v. 
Emery,  (D.  C.  Me.  1910)  182  Fed.  1016, 
25  Am.  Bankr.  Rep.  694,  following  People 
V.  Erlanger,  (S.  D.  N.  Y.  1904)  132  Fed. 
883,  13  Am.  Bankr.  Rep.  197,  and  dis- 
approving In  re  Claiborne,  (S.  D.  N.  Y. 
1901)  109  Fed.  74,  5  Am.  Bankr.  Rep.  812, 
it  was  ruled  that  the  term  "  arrest "  may 
be  held  to  apply  to  the  continued  deten- 
tion of  a  person  in  custody  although  the 
word  is  frequently  used  to  mean  the  origi- 
nal taking  of  a  person  into  custody;  and 
when  the  statute  provides  for  the  exemp- 
tion of  a  bankrupt  from  arrest  upon  civil 
process,  except  in  certain  cases,  it  means, 
not  only  that  he  shall  not  be  detained  in 
custody,  but  also  that  he  shall  not  be 
detained  in  custody  after  he  becomes  a 
bankrupt.  See  also  Turgeon  v.  Bean, 
(1912)  109  Me.  189,  83  Atl.  657,  Ann. 
Cas.  191 3E  667,  wherein  the  court  ap- 
proved the  construction  placed  upon  the 
statute  in  the  Claiborne  case  but  followed 
Turgeon  v.  Emery,  supra,  as  res  judicata, 
the  same  parties  being  before  the  court. 
Exemption  from  arrest  pending  appeal. 
— Bankruptcy  proceedings  are  still  pend- 
ing in  the  District  Court,  notwithstanding 


its  dismissal  of  a  petition  to  revoke  an 
order  for  the  discharge  of  the  bankrupt, 
so  as  to  authorize  it  to  restrain  the  arrest 
of  the  bankrupt  while  the  cause  stands  on 
review  in  the  Circuit  Court  of  Appeals. 
In  re  Chandler,  (N.  D.  111.  1904)  135 
Fed.  893,  13  Am.  Bankr.  Rep.  614. 

Protection  orders. —  General  Orders  in 
bankruptcy  Nos.  12  and  30,  providing 
that,  on  reference  of  a  case  to  the  referee, 
the  bankrupt  may  receive  protection 
against  arrest,  to  continue  until  the  final 
determination  of  his  application  for  dis- 
charge, unless  suependcd  or  vacated  by 
order  of  the  court,  and  declaring  that  a 
debtor,  imprisoned  at  the  time  of  filing 
a  claim  in  bankruptcy,  may  be  discharged 
if  in  custody  under  process  issued  for  the 
col  lection  of  a  claim  provable  in  bank- 
ruptcy, relate  to  the  practice  of  section  9a. 
U.  8.  V.  Peters,  (E.  D.  111.  1909)  166  Fed. 
613,  22  Am.  Bankr.  Rep.  177,  reversed  on 
other  grounds  (7th  Cir.  1910)  177  Fed. 
885,  101  C.  C.  A.  99,  24  Am.  Bankr.  Rep. 
206. 

Section  9a,  and  General  Orders  in  bank- 
ruptcy Nos.  12  and  30,  relating  to  the 
protection  of  a  bankrupt  debtor  from  ar- 
rest, are  in  pari  materia,  and  should  be 
construed  as  a  whole.  U.  S.  v.  Peters, 
(E.  D.  111.  1909)  166  Fed.  613,  22  Am. 
Bankr.  Rep.  177,  reversed  on  other  grounds 
(7th  Cir.  1910)  177  Fed.  8S5,  101  C.  C.  A. 
99,  24  Am.  Bankr.  Rep.  206.  See  also 
In  re  Dresser,  (S.  D.  N.  Y.  1903)  124 
Fed.  915,  10  Am.  Bankr.  Rep.  270. 

Imposition  of  terms.- -The  court,  in 
granting  the  protection  order  against  ar« 
rest  under  General  Order  No.  12  {infra, 
following  section  30),  may  impose  terms, 
and  require  security  that  the  bankrupt 
during  its  continuance  will  obey  all  the 
orders  of  the  court,  and  not  meanwhile 
depart  from  its  jurisdiction,  fn  re  Lewen- 
sohn,  (1900)  99  Fed.  73,  affirmed  (C.  C 
A.  1900)    104  Fed.  1006. 

Period  of  exemption. —  This  section  very 
plainly  refers  only  to  the  period  covered 
by  the  pendency  of  the  bankruptcy  pro- 
ceedings, during  which  jurisdiction  is  con- 
ferred on  the  Bankruptcy  Court  to  protect 
the  bankrupt  from  arrest  on  a  provable 
debt  until  a  discharge  has  been  granted 
or  refused.  Herschman  v.  Justices,  etc., 
(1915)   220  Mass.  137,  107  N.  E.  543. 


(1)  [Process  issued  from  court  of  bankruptcy.]  When  issued  from  a 
court  of  bankruptcy  for  contempt  or  disobedience  of  its  lawful  orders; 
[{1898)  30  Stat,  L.  549.] 

As  to 
Contempts  in  bankruptcy  generally,  see  the  several  subdivisions  of  section  41, 
see  also  section  2    (13)    and   (16). 

(2)  [Process  issued  from  state  court.]  when  issued  from  a  State  court 
having  jurisdiction,  and  served  within  such  State,  upon  a  debt  or  claim 
from  which  his  discharge  in  bankruptcy  would  not  be  a  release,  and  in 
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such  case  he  shall  be  exempt  from  such  arrest  when  in  attendance  upon 
a  court  of  bankruptcy  or  engaged  in  the  performance  of  a  duty  imposed 
by  this  Act.     [{1898)  30  Stat.  L.  549.] 


Arrest  for  nondischarseable  debt. —  A 
bankrupt  is  not  exempt  from  arrest  on 
civil  process,  issued  by  a  state  court  of 
competent  jurisdiction,  upon  a  debt  or 
claim  from  which  the  discharge  in  bank- 
ruptcy would  not  be  a  release,  excepting 
when  in  attendance  upon  a  court  of  bank- 
ruptcy, or  engaged  in  the  performance  of 
a  duty  imposed  by  the  Bankruptcy  Act. 
In  re  Baker,  (D.  C.  Kan.  1899)  96  Fed. 
954,  3  Am.  Bankr.  Rep.  101;  In  re  Mar- 
cus, (C.  C.  A.  1st  Cir.  1901)  106  Fed. 
907,  5  Am.  Bankr.  Rep.  365;  In  re  Fritz, 
(Ek  D.  N.  Y.  1907)  162  Fed.  562,  18  Am. 
Bankr.  Rep.  244;  U.  S.  v.  McAleese,  (C. 
C.  A.  3d  Cir.  1899)  1  Am.  Bankr.  Rep. 
650;  In  re  Smith,  (N.  D.  N.  Y.  1899)  3 
Am.  Bankr.  Rep.  67. 

Even  though  a  federal  question  has  been 
raised,  except  in  peculiar  and  urgent  cases, 
the  courts  of  the  United  States  will  not 
discharge  a  prisoner  by  habeas  corpus  in 
advance  of  a  final  determination  of  his 
case  in  the  courts  of  the  state,  and,  even 
after  such  final  determination  in  those 
courts,  will  generally  leave  the  petitioner 
to  the  usual  and  orderly  course  of  pro- 
ceeding by  writ  of  error.  U.  S.  v.  Mc- 
Aleese, (C.  C.  A.  3d  Cir.  1899)  1  Am. 
Bankr.  Rep.  660. 

Attendance  upon  court  of  bankruptcy. 
—  The  bankrupt  is  exempt  from  arrest 
when  in  attendance  upon  a  court  of  bank- 
ruptcy or  engaged  in  the  performance  of 
a  duty  imposed  by  the  Bankruptcy  Act, 
and  this  is  so,  even  though  the  process 
upon  which  the  arrest  has  been  made,  is 
one  which  has  been  issued  upon  a  debt  or 
claim  from  which  the  bankrupt  would  not 
be  released  by  his  discharge  in  the  bank- 
ruptcy proceedings.  The  exception  is  not 
limited  to  the  particular  occasions  when 
the  bankrupt  is  actually  in  attendance  in 
court  pr  actually  performing  a  required 
duty,  but  is  enlarged  by  General  Order 
No.  12  (see  infra,  section  30,  note),  which 
provides  that  "  from  that  day  [that  is, 
the  day  of  attendance  before  the  referee] 
the  bankrupt  shall  be  subject  to  the  orders 
of  the  court  in  all  matters  relating  to 
his  bankruptcy,  and  may  receive  from  the 
referee  a  protection  against  arrest,  to  con- 
tinue until  the  final  adjudication  on  his 
application  for  a  discharge,  unless  sus- 
pended or  vacated  by  order  of  the  court." 
In  re  Lewensohn,  (1900)  99  Fed.  73, 
affirmed  (C.  C.  A.  1900)  104  Fed.  1006; 
In  re  Dresser,  (S.  D.  N.  Y.  1903)  124  Fed. 
915,  10  Am.  Bankr.  Rep.  270;  In  re  Adler, 
(C.  C.  A.  2d  Cir.  1906)  144  Fed.  659,  16 
Am.  Bankr.  Rep.  416. 

Where  a  bankrupt,  tcho  resided  in  an- 
other state,  on  being  required  to  appear 
to  testify  before  a  referee,  was  given  an 


order  of  protection  prohibiting  any  person 
from  arresting  him  on  civil  process  while 
in  the  state  in  attendance  on  the  hearing 
and  for  a  stated  time  thereafter,  it  was 
held  that  an  arrest  on  such  a  process  be- 
fore the  expiration  of  the  time  was  a  vio- 
lation of  such  order,  and  that  he  would  be 
discharged  by  the  court  of  bankruptcy  on 
a  writ  of  habeas  corpus,  regardless  of 
whether  or  not  the  claim  on  which  he  was 
arrested  was  dischargeable  in  bankruptcy. 
U.  S.  t?.  Flynn,  (S.  D.  N.  Y.  1909)  179 
Fed.  316,  23  Am.  Bankr.  Rep.  294. 

Arrest  for  contempt  of  state  court. — 
An  order  of  a  court  of  bankruptcy  re- 
straining a  sheriff  from  arresting  a  bank- 
rupt on  civil  process,  following  the 
language  of  section  9a,  does  not  prevent 
the  commitment  of  the  bankrupt  by  a 
state  court  for  a  contempt,  where  such 
commitment  is  intended  as  a  punishment, 
and  not  for  the  collection  of  a  debt.  In 
re  Fritz,  (E.  D.  N.  Y.  1907)  152  Fed.  562, 
18  Am.  Bankr.  Rep.  244. 

But  where  the  contempt  for  which  a 
bankrupt  has  been  arrested  is  the  failure 
to  pay  a  debt  which  would  be  released 
by  his  discharge  in  bankruptcy,  it  is  the 
duty  of  the  Bankruptcy  Court  to  dis- 
charge the  debtor  from  custody.  In  re 
Grist,  (N.  D.  N.  Y.  1898)  1  Am.  Bankr. 
Rep.  89.  See  also  Wagner  v.  U.  S.,  (C. 
C.  A.  6th  Cir.  1900)  -104  Fed.  133,  4 
Am.  Bankr.  Rep.  696,  affirming  In  re 
Houston,  (D.  C.  Ky.  1899)  94  Fed.  119, 
2  Am.  Bankr.  Rep.  107.  In  that  case, 
however,  it  appears  that  the  prisoner  was 
arrested  for  failure  to  pay  alimony,  and 
such  debt  was  held  to  be  a  dischargeable 
one  from  which  the  defendant  w^as  en- 
titled to  be  released  from  custody.  This, 
however,  is  no  longer  true  with  respect 
to  debts  of  that  character.  See  section 
17a  (2)  and  note. 

Protection  from  arrest  under  execution 
for  costs. —  A  voluntary  bankrupt  is  not 
protected  by  a  writ  of  protection  from 
arrest  under  an  execution  upon  a  judg- 
ment for  costs  rendered  after  the  adjudi- 
cation in  bankruptcy,  as  such  costs  were 
not  provable  against  his  estate,  and  there- 
fore they  are  within  the  letter  of  the 
express  exceptions  in  section  9a.  In  re 
Marcus,  (C.  C.  A.  1901)  105  Fed.  907, 
affirming  In  re  Marcus,  (1900)  104  Fed. 
331,  and  distinguishing  Wagner  v.  U.  S., 
(C.  C.  A.  1900)  104  Fed.  133.  See  sec- 
tion 63a  (2). 

Effect  of  General  Order  No.  30. —  This 
subsection  differs  somewhat  from  General 
Order  No.  30  (see  infra,  section  30,  note) 
in  that  the  former  permits  of  the  bank- 
rupt's arrest  if  it  is  based  upon  a  debt 
or    claim    from   which    his   discharge    In 
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bankruptcy  would  not  be  a  release;  while 
the  latter  provides  for  the  bankrupt's 
release  upon  habeas  corpus  if  the  arrest 
or  imprisonment  complained  of  is  upon 


a  claim  provable  in  bankruptcy.  The 
order  must,  therefore,  yield  to  the  more 
restricted  subsection.  In  re  Baker,  (1899) 
96  Fed.  954. 


b  [Detention  for  examination.]  The  judge  may,  at  any  time  after  the 
filing  of  a  petition  by  or  against  a  person,  and  before  the  expiration  of  one 
month  after  the  qualification  of  the  trustee,  upon  satisfactory  proof  by 
the  afGidavits  of  at  least  two  persons  that  such  bankrupt  is  about  to  leave 
the  district  in  which  he  resides  or  has  his  principal  place  of  business  to 
avoid  examination,  and  that  his  departure  will  defeat  the  proceedings  in 
bankruptcy,  issue  a  warrant  to  the  marshal,  directing  him  to  bring  such 
bankrupt  forthwith  before  the  court  for  examination.  If  upon  hearing  the 
evidence  of  the  parties  it  shall  appear  to  the  court  or  a  judge  thereof  that 
the  allegations  are  true  and  that  it  is  necessary,  he  shall  order  such  marshal 
to  keep  such  bankrupt  in  custody  not  exceeding  ten  days,  but  not  imprison 
him,  until  he  shall  be  examined  and  released  or  give  bail  conditioned  for 
his  appearance  for  examination,  from  time  to  time,  not  exceeding  in  all 
ten  days,  as  required  by  the  court,  and  for  his  obedience  to  all  lawful  orders 
made  in  reference  thereto.     [{1898)  30  Stat.  L.  549.] 


Strict  construction. — "The  drastic  rem- 
edy provided  bv  section  9  is  one  directed 
against  the  liberty  of  a  citizen,  and 
therefore  should  be  strictly  construed  and 
carefully  applied."  In  re  Schenkein, 
(1902)    113  Fed.  428. 

Warrant  as  including  writ  of  ne  exeat. 
The  court  may  issue  a  writ,  in  the  nature 
of  a  writ  of  ne  exeat,  to  restrain  a  bank- 
rupt within  the  district,  where  a  proper 
showing  of  its  necessity  has  been  made. 
In  re  Cohen,  (S.  D.  111.  1905)  136  Fed. 
999,  14  Am.  Bankr.  Eep.  355.  And  see 
to  the  same  effect,  In  re  Lipke,  (S.  D.  N. 
Y.  1900)  98  Fed.  970,  3  Am.  Bankr.  Rep. 
569;  In  re  Berkowitz,  (D.  C.  N.  J.  1908) 
173  Fed.  1012,  22  Am.  Bankr.  Rep.  231; 
Hoffschlaeger  Co.  v.  Young  Nap,  (D.  C. 
Hawaii   1904)    12  Am.   Bankr.  Rep.  610. 

A.  petition  for  a  \orit  of  ne  exeat  is 
sufficiently  supported  by  a  sworn  affidavit 
by  one  holding  the  positions  of  secretary, 
treasurer,  and  manager  of  the  plaintiff 
corporation,  containing  the  allegations  of 
respondent's  indebtedness  in  a  fixed 
amount  for  goods  sold  and  delivered,  and 
respondent's  action  in  securing  passage 
for  himself  and  family  on  a  steamer  about 
to  depart  for  a  foreign  land,  and  that 
such  departure  will  prejudice  plaintiff's 
interest  in  such  indebtedness.  Hoff- 
schlaeger Co.  t'.  Young  Nap,  (D.  C. 
Hawaii    1904)    12   Am.   Bankr.  Rep.  510. 

Scope  of  writ  of  ne  exeat. —  The  power 
of  a  court  of  bankruptcy  to  order  the 
detention  of  a  bankrupt,  who  is  about  to 
abscond   from   the   jurisdiction   with    his 


assets,  is  not  limited  to  the  particular 
circiunstances  and  specific  purposes  cov- 
ered by  section  9&.  In  re  Lipke,  (S.  D. 
N.  Y.  1900)  98  Fed.  970,  3  Am.  Bankr. 
Rep.  569. 

Bond  —  Breach  of  condition, —  A  bond 
given  to  secure  the  release  of  a  bankrupt 
when  arrested  under  a  writ  of  ne  exeat, 
and  conditioned  that  he  shall  not  depart 
from  the  district,  is  to  be  construed  in 
accordance  with  its  terms;  and  the  de- 
parture of  the  bankrupt  from  the  district 
without  leave  of  the  court  is  a  breach 
thereof,  although  he  is  present  to  abide 
the  judgment  of  the  court  when  rendered. 
In  re  Appel,  (C.  C.  A-  Ist  Cir.  1908) 
163  Fed.   1002,  20  Am.  Bankr.  Rep.  890. 

Adjustment  on  breach, —  A  court  of 
bankruptcy,  acting  either  upon  the 
analogy  of  a  court  of  equity  or  of  the 
power  possessed  by  courts  of  the  United 
States  in  actions  at  law,  has  power  to 
adjust  the  bond,  given  for  the  release  of 
a  bankrupt  when  arrested  under  a  writ 
of  ne  exeat,  according  to  the  equities. 
In  re  Appel,  (C.  C.  A.  1st  Cir.  1908)  163 
Fed.  1002,  20  Am.  Bankr.  Rep.  890. 

Arrest  of  nonresident  bankrupt. —  Sec- 
tion 96  confers  no  authority  upon  a  court 
of  bankruptcy  to  issue  a  warrant  for  the 
arrest  of  a  bankrupt  who  is  not  within 
the  district,  but  who  removed  from  it 
six  months  previously  and  before  the  pro- 
ceedings in  bankruptcy  were  in^litulod. 
In  re  Hassenbusch,  (C.  C.  A.  6th  Cir. 
1901)  108  Fed.  35,  suh  nom.  In  re 
Ketchum,  6  Am.  Bankr.  Rep.  532. 


Sec.  10.  Extradition  op  Bankrupts. —  a  Whenever  a  warrant  for  the 
apprehension  of  a  bankrupt  shall  have  been  issued,  and  he  shall  have  been 
found  within  the  jurisdiction  of  a  court  other  than  the  one  issuing  the 


630 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec  11a 


warrant,  he  may  be  extradited  in  the  same  manner  in  which  persons  under 
indictment  are  now  extradited  from  one  district  within  which  a  district 
court  has  jurisdiction  to  another.     [{1898)  30  Stat.  L.  549,] 


Manner  of  extradition. —  Section  10 
clearly  does  not  deal  with  or  concern  the 
jurisdiction  or  power  of  the  court  in 
which  the  bankruptcy  case  is  pending  to 
issue  a  warrant  for  the  apprehension  of 
the  bankrupt,  but  only  confers  power  on 
a  court,  other  than  the  one  issuing  the 
warrant,  to  extradite  the  bankrupt,  just 
as  a  person  under  indictment  in  one  dis- 
trict may  be  extradited  from  another 
district  in  which  he  is  found,  under  the 
statute  upon  that  subject.  In  re  Hassen- 
busch,  (C.  C.  A.  6th  Cir.  1901)  108  Fed. 
35,  8uh  nom.  In  re  Ketchum,  5  Am. 
Bankr.  Rep.  532.    See  also  section  2  (14). 

Relation   to   sections   a   and   gb. — "  It 


is  quite  evident  that  the  jurisdiction  'to 
extradite  bankrupts  from  their  respective 
districts  to  other  districts,'  as  declared  in 
the  fourteenth  specification  of  jurisdic- 
tion in  section  2,  is  exactly  the  same 
power,  stated  in  more  general  terms,  as 
that  found  in  section  10  of  the  same  Act, 
wherein  the  power  is  more  specifically 
defined  and  limited,  and  can  in  no  just 
view  be  held  to  enlarge  by  implication 
the  power  in  the  court  of  anotl^r  juris- 
diction to  issue  the  warrant  of  arrest 
provided  for  in  clause  6,  section  9."  In 
re  Hassenbusch,  (G.  0.  A.  1901)  108  Fed. 
36. 


Sec.  11.  Suits  by  and  against  Bankrupts. —  a  [Stay  of  suits.]  A  suit 
which  is  founded  upon  a  claim  from  which  a  discharge  would  be  a  release, 
and  which  is  pending  against  a  person  at  the  time  of  the  filing  of  a  peti- 
tion against  him,  shall  be  stayed  until  after  an  adjudication  or  the  dis- 
missal of  the  petition;  if  such  person  is  adjudged  a  bankrupt,  such  action 
may  be  further  stayed  until  twelve  months  after  the  date  of  such  adjudica- 
tion, or,  if  witliin  that  time  such  person  applies  for  a  discharge,  then  until 
the  question  of  such  discharge  is  determined.     [{1898)  30  Stat,  L,  549,] 


I.  In  general,  630. 
II.  Discretion  as  to  granting  stays,  631. 
III.  Stay    as    dependent    on    discharge- 
ability of  debt,  632. 
IV.  Stay  of  proceedings  on  valid  liens, 

,      635. 
V.  Wliere    state    court    lias    complete 
jurisdiction,  636. 
VI.  Stay  for  protection  of  assets,  637. 
VII.  Stay  in  other  cases.  639. 
VIII.  Vacating  stay,  640. 

I.    Ix  General. 

The  word  "  suits "  covers  all  legal  or 
equitable  proceedings  to  enforce  a  claim, 
whether  before  or  after  judgment.  Bailey 
t'  Glover,  (1874)  21  Wall.  342,  22  U.  S. 
(L.  ed.)  636;  In  re  Rosenberg,  (1868) 
3  Ben.  14,  20  Fed.  Cas.  No.  12,0.54 ;  In  re 
KleU-hka,  (1S<)<))  92  Fed.  901.-  See  also 
Mctcalf  t\  Barker,  (1902)  187  U.  S.  166, 
23  S.  Ct,  67,  47  U.  S.   (L.  ed.)    122. 

Who.  may  grant  stays. —  It  has  been 
held  that,  under  General  Order  in  bank- 
ruptcy No.  12  (3),  a  referee  has  no  power 
to  grant  an  injunction  staying  a  pro- 
ceeding in  a  state  court.  In  re  Siebert, 
(D.  C.  N.  J.  1904)  133  Fed.  781,  13  Am. 
Bankr.  liep.  348 ;  In  re  Berkowitz,  ( E.  D. 
Pa.  1906)  143  Fed.  698,  16  Am.  Bankr. 
Rep.  251.  See  also  In  re  Steuer,  (D.  C. 
Mass.  1900)  104  Fed.  976,  6  Am.  Bankr. 
Rep.   209. 


Voluntary  and  involuntary  bankruptcy 
included. —  Section  11  applies  not  only  to 
involuntary  cases,  but  also  to  voluntary 
proceedings.  In  re  Geister,  (N.  D.  la. 
1899)  97  Fed.  322,  3  Am.  Bankr.  Rep. 
228;  In  re  Richards,  (C.  C  A.  1899)  96 
Fed.  935. 

Refusal  of  state  court  to  stay  proceed- 
ing not  res  adjudicata.-^  The  fact  that  a 
creditor  of  a  bankrupt  appMed  to  a  state 
court  for  a  stay  of  proceedings  in  a 
pending  suit  against  the  bankrupt,  and 
that  his  application  was  denied,  does 
not  affect  the  jurisdiction  of  the  court  of 
bankruptcy  to  stay  such  proceedings  on 
the  application  of  the  same  creditor.  New 
River  Coal  Land  Co.  v,  Ruffner,  (C.  C  A. 
4th  Cir.  1908)  166  Fed.  881,  21  Am. 
Bankr.  Rep.  474. 

Limitation  on  right  to  proceed  in  state 
court. — "  The  court  in  bankruptcy  has 
exclusive  jurisdiction  to  take  and  admin- 
ister the  assets  of  the  bankrupt  —  pay  his 
debts  in  so  far  as  the  assets  will  pay 
them,  and  discharge  him,  if  he  is  entitled 
to  a  discharge,  from  further  payment. 
The  state  court  cannot  do  this.  .  .  .  The 
state  court  has  no  right  to  proceed  fur- 
ther in  an  action  there  pending  until  the 
petition  in  bankruptcy  has  been  adjudi- 
cated. When  that  has  been  done,  the 
case  may  be  further  stayed  in  the  state 
court,  at  its  discretion.     But,  whether  it 
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is  stayed  or  not,  the  plaintiff  in  the  state 
court  cannot  obtain  judgment  against  the 
defendant  for  any  costs  made  after  the 
petition  in  bankruptcy  is  filed,  nor  can 
he  obtain  judgment  in  the  state  court 
for  any  interest  upon  his  claim  accruing 
thereafter."  Carpenter  v,  O'Connor,  (1898) 
9  Ohio  Cir.  Dec.  201. 

Suit  brought  after  petition  filed. — 
**  The  stay  of  suits  against  the  bankrupt 
pending  the  bankruptcy  proceedings  is 
absolutely  necessary  to  give  effect  to  the 
Bankruptcy  Act.  Section  11  expressly 
extends  the  power  to  stay  proceedings  to 
suits  even  that  were  commenced  before  th« 
petition  was  filed;  ai)d  this  in  connection 
with  section  2  (15)  necessarily  includes 
suits  on  provable  debts  commenced  after 
the  petition  was  filed  and  while  the  bank- 
ruptcy proceedings  are  pending,  as  the 
greater  power  includes  the  less."  In  re 
Basch,   (S.  D.  N.  Y.   1899)    97  Fed.  7G1. 

Application  to  state  court  for  stay. — 
In  one  case  it  was  held  that  the  applica- 
tion for  a  stay  should  be  made  to  the 
court  wherein  the  action  sought  to  be 
stayed  is  pending,  and  that  the  bankrupt 
defendant  should  file  in  that  court  a 
proper  pleading  setting  forth  the  pendency 
of  the  proceedings  in  bankruptcy.  In  re 
Geister,    (1899)    97  Fed.  322. 

The  state  court  cannot  know  or  take 
judicial  notice  of  the  proceedings  in  bank- 
ruptcy unless  they  are  brought  before  it 
in  some  appropriate  manner.  Boynton  v. 
Ball,  (1887)  121  U.  S.  457,  7  S.  Ct.  981, 
30  U.  S.  (L.  ed.)  985.  See  also  cases 
cited  in  the  last  part  of  the  first  note  to 
section   17  a.  ' 

Where  a  defendant  in  a  state  court  sets 
up  the  pendency  of  bankruptcy  proceed- 
ings, the  court  should  decide  the  question 
whether  bankruptcy  proceedings  are  pend- 
ing, and  then  on  determining  that  such 
proceedings  have  been  commenced,  should 
stay  further  action,  so  far  as  a  personal 
claim  against  the  bankrupt  is  concerned, 
until  the  determination  of  the  bankruptcy 
proceedings.  Sioux  City  First  Xat.  Bank 
V.  Flynn,  (1902)  117  la.  493,  91  N.  W. 
784. 

The  Bankruptcy  Act  of  1867,  which  pro- 
vided that  suits  upon  provable  debts 
"shall,  upon  the  application  of  the  bank- 
rupt, be  stayed,"  was  expounded  as  fol- 
lows by  Mr.  Justice  Gray:  "This  pro- 
vision, like  all  laws  of  the  United  States 
made  in  pursuance  of  the  Constitution, 
binds  the  courts  of  each  state,  as  well  as 
those  of  the  nation.  Upon  the  application 
of  the  bankrupt  to  the  court,  state  or 
national,  in  which  the  suit  is  pending,  it 
is  the  duty  of  that  court  to  stay  the 
proceedings  *to  await  the  determination 
of  the  court  in  bankruptcy  on  the  question 
of  the  discharge,*  unless  there  is  unreason- 
able delay  on  the  part  of  the  bankrupt  in 
endeavoring  to  obtain  his  discharge,  or 
unless,  the  amount  of  the  debt  being  in 
dispute,  the  United   States   court  sitting 


in  bankruptcy  gives  leave  to  proceed  to 
judgment  for  the  purpose  of  ascertaining 
that  amount.  If  neither  the  bankrupt  nor 
his  assignee  in  bankruptcy  applies  for  a 
stay  of  proceedings,  the  court  may  of 
course  proceed  to  judgment."  Hill  v. 
Harding,  (1682)  107  U.  S.  631,  2  S.  Ct. 
404,  27  U.  S.  (L.  ed.)  493  {citing  Doe  v. 
Childress,  (1874)  21  Wall.  642,  22  U.  S. 
(L.  ed.)  549;  Eyster  v.  Gaff,  (1875)  91 
U.  S.  521,  23  U.  S.  (L.  ed.)  403;  Norton 
V,  Switzer,  (1876)  93  U.  S.  365,  23  U.  S. 
(L.  ed.)  903).  See  further,  as  to  the 
court  to  which  application  for  a  stay 
might  be  made.  In  re  Jacoby,  (1867)  1 
Nat.  Bankr.  Reg.  118,  13  Fed.  Cas.  No. 
7,165;  Matter  of  Rosenberg,  (1868)  3  Ben. 
14,  20  Fed.  Cas.  No.  12,054;  Samson  v. 
Burton,  (1870)  5  Ben.  325,  21  Fed.  Cas. 
No.  12,285;  Matter  of  Metcalf,  (1867)  *2 
Ben.  78,  17  Fed.  Cas.  No.  9,494;  Johnson 
r.  Bishop,  (1868)  Woolw.  324,  13  Fed. 
Cas.  No.  7,373;  Cutter  v.  Evans,  11  Nat. 
Bankr.  Reg.  448;  In  re  Richardson,  (1868) 
2  Nat.  Bankr.  Reg.  202;  In  re  Meyers, 
(18G8)  2  Ben.  424,  1  Nat.  Bankr.  Reg. 
581,  17  Fed.  Cas.  No.  9,518;  In  re  Reed, 

(1867)  1  Nat.  Bankr.  Reg.  1,  20  Fed.  Cas. 
No.  11,637;  Givens  v,  Robbins,  (1843)  5 
Ala.  676;  National  Bank  t\  Taylor,  (1876) 
120  Mass.   124. 

As  to  the  kind  of  suits  or  proceedings 
which  were  subject  to  a  stay  order,  see 
Matter  of  Metcalf,  (1867)  2  Ben.  78,  17 
Fed.  Cas.  No.  9,494;  Matter  of  Rosenberg, 

(1868)  3  Ben.  14,  20  Fed.  Cas.  No.  12,054; 
Mason  v.  Warthen,  (1874)  14  Nat.  Bankr. 
Reg.  347;  In  re  Hirsch,  (1868)  2  Ben. 
493,  2  Nat.  Bankr.  Reg.  3,  12  Fed.  Cas. 
No.  6,529;  In  re  Whipple,  (1876)  6  Biss. 
516,  13  Nat.  Bankr.  Reg.  373,  29  Fed.  Cas. 
No.  17,512;  Minon  t?.  Van  Nostrand,  (1870) 
1  Lowell  458,  4  Nat.  Bankr.  Reg.  108, 
17  Fed.  Cas.  No.  9,642;  Merritt  v.  Glidden, 
(1870)     39    Cal.    559;    McKay    v.    Funk, 

(1873)  37  la.  661;  Zimmer  t\* Schleehauf , 

(1874)  116  Mass.  52. 

II.     DlSCRBHON    AS    TO    GeANTINQ    StATS. 

Stay  discretionary. —  Whether  or  not  a 
stay  shall  be  granted,  under  section  11a, 
is  to  a  large  extent  within  the  sound  judi- 
cial discretion  of  the  court,  to  be  exercised 
according  as  the  best  interests  of  the 
estate  shall  require.  Southern  L.  &  T. 
Co.  V.  Benbow,  (W.  D.  N.  C.  1899)  96 
Fed.  514,  3  Am.  Bankr.  Rep.  9;  In  re 
Globe  Cycle  Works,  (N.  D.  N.  Y.  1899)  2 
Am.  Bankr.  Rep.  447 ;  In  re  Lesser,  ( C.  C. 
A.  2d  Cir.  1900)  99  Fed.  913,  3  Am.  Bankr. 
Rep.  758;  In  re  Ennis,  (S.  D.  N.  Y.  1909) 
171  Fed.  755,  22  Am.  Bankr.  Rep.  679; 
In  re  Sullivan,  (N.  D.  N.  Y.  1899)  2  Am. 
Bankr.  Rep.  30;  In  re  United  WirelesH 
Telegraph  Co.,  (S.  D.  N.  Y.  1912)  196 
Fed.  153;  In  re  Penn  Development  Co., 
(S.  D.  Cal.  1915)  220  Fed.  222.  See  also 
infra,  this  note,  VI.  Stay  for  Protection  of 
Assets. 
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A  District  Court,  as  a  court  of  bank- 
ruptcy, has  exclusive  power  to  determine 
whether  a  suit  pending  in  a  state  court 
should  be  stayed  or  not,  and  tlie  exercise 
of  this  power  rests  in  the  discretion  of  the 
judge,  which  will  not  be  reviewed  by  an 
appellate  court  unless  it  appears  to  have 
been  abused.  New  River  Coal  Land  Co.  v. 
Ruflfner,  (C.  C.  A.  4th  Cir.  1908)  166  Fed. 
881,  21  Am.  Bankr.  Rep.  474;  In  re  Lesser, 
( 1900)  99  Fed.  913,  40  C.  C.  A.  177. 

The  injunction,  after  adjudication,  is 
always  discretionary  and  providing  the 
cause  of  action  is  one  dischargeable  in 
bankruptcy,    should    usually   be    granted, 

(1)  if  the  bankrupt  is  threatened  with 
arrest    or    will    be    needlessly    harassed, 

(2)  if  the  suit  is  not  yet  in  judgment, 
and  (3)  even  after  judgment  if  (a)  the 
rights  of  the  general  creditors  not  parties 
to  the  suit  will  be  jeopardized  by  further 
proceedings  in  the  state  court,  or  (&)  the 
judgment  is  founded  on  a  transaction 
which  is  an  act  of  bankruptcy  or  a  fraud 
on  creditors  or  the  law;  but  in  the  ab- 
sence of  either  or  both  of  the  latter  ele- 
ments ( a  or  b )  it  should  never  be  granted 
after  the  judgment  has  ripened  into  an 
execution  sale,  provided  the  state  court 
has,  or  can  be  given,  jurisdiction  of  all 
parties  interested  in  the  distribution,  in- 
cluding the  general  creditors  represented 
by  the  trustee  in  bankruptcy.  Southern 
L.  &  T.  Co.  V,  Benbow,  (W.  D.  N.  C. 
1899)  96  Fed.  614,  3  Am.  Bankr.  Rep.  9; 
In  re  Globe  Cycle  Works,  (N.  D.  N.  Y. 
1899)   2  Am.  Bankr.  Rep.  447. 

In  Rosenthal  v.  Nove,  (1900)  175  Mass. 
669,  66  N.  E.  884,  78  A.  S.  R.  512,  the 
court  said:  ''We  hold  that  the  court  in 
which  a  suit  against  a  bankrupt  is  pend- 
ing is  not,  after  the  adjudication  of  bank- 
ruptcy, bound  to  stay  proceedings  further 
therein,  while  it  may  do  so  if,  and  to  such 
an  extent  as,  justice  may  require." 

But  the  discretion  as  to  the  granting  of 
a  stay  cannot  be  exercised  unless  the  suit 
to  be  stayed  is  founded  on  a  claim  from 
which  a  discharge  would  be  a  release.  In 
re  Sullivan,  (N.  D.  N.  Y.  1899)  2  Am. 
Bankr.  Rep.  30. 

Interest  of  majority  considered. —  A 
court  of  bankruptcy,  on  the  filing  of  a 
petition  against  a  corporation  by  a  small 
minority  of  its  creditors,  who  are  hostile 
to  the  plans  of  the  majority,  will  not 
enjoin  a  sale  of  the  corporation's  prop- 
erty by  order  of  a  court  of  equity,  which 
acquired  prior  jurisdiction  by  the  appoint- 
ment of  receivers,  where  a  large  majority 
of  the  creditors  desire  such  a  sale,  and  it 
does  not  appear  that  it  will  be  to  the 
detriment  of  the  minority  or  jeopardize 
their  rights.  In  re  Edward  Ellsworth  Co., 
(W.  D.  N.  Y.  1909)  173  Fed.  699,  23  Am. 
Bankr.  Rep.  284. 

Consideration  of  comity. — ^Where  a  suit 
to  establish  a  lien  under  a  state  statute, 
against  property  of  a  corporation,  was 
pending  before  the  Supreme  Court  of  the 


state  at  the  time  of  an  adjudication  in 
bankruptcy  against  the  corporation,  rea* 
sonable  considerations  of  comity  require, 
or  at  least  authorize,  the  Bankruptcy 
Court  to  leave  the  question  of  the  validity 
of  the  asserted  lien  to  the  determination 
of  the  state  court,  which  is  the  appro- 
priate tribunal  to  construe  its  statutes, 
and  to  direct  the  trustee  to  go  there  and 
present  his  case;  the  manner  of  carrying 
into  effect  the  judgment  of  the  state  court, 
in  case  it  upholds  the  lien,  being  a  matter 
which  may  be  determined  after  such  judg- 
ment is  rendered.  'In  re  New  England 
Breeders'  Club,  (D.  C.  N.  H.  1910)  175 
Fed.  501.  See  also  In  re  E.  A.  Kinsey 
Co.,  (C.  C.  A.  6th  Cir.  1911)  184  Fed. 
694. 

III.   Stat  as  Dependent  on  DiscfHARos- 
ABiLiTY  OF  Debt. 

Determination  of  whether  debt  wilfbe 
released. —  The  Bankruptcy  Court  has  ex- 
clusive jurisdiction  to  determine,  for  the 
purpose  of  an  application  for  an  order 
staying  proceedings  in  a  state  court, 
whether  or  not  the  claim  upon  which  such 
proceedings  are  founded  is  one  provable 
in  bankruptcy,  and  which  will  be  released 
by  a  discharge,  and  its  determination  is 
conclusive  until  reversed.  Wagner  v, 
U.  S.,  (C.  C.  A.  6th  Cir.  1900)  104  Fed. 
133,  4  Am.  Bankr.  Rep.  596,  affirming  In 
re  Houston,  (1899)  94  Fed.  119;  Knott  v. 
Putnam,  (D.  C.  Vt.  1901)  107  Fed.  907, 
6  Am.  Bankr.  Rep.  80;  New  River  Coal 
Land  Co.  t?.  Ruflfner,  (C.  C.  A.  4th  Cir. 
1908)  165  Fed.  881,  21  Am.  Bankr.  Rep. 
474. 

A  determination  by  a  state  court  in  an 
action  against  a  bankrupt  that  the  debt 
sued  on  was  created  by  the  fraud  of  the 
defendant  while  acting  in  a  fiduciary 
capacity,  and  the  awarding  of  an  execu- 
tion against  his  body  under  the  state 
statute,  are  not  conclusive  upon  the  court 
of  bankruptcy,  on  a  petition  for  an  in* 
junction  to  restrain  the  enforcement  of 
such  execution,  that  the  debt  is  one  from 
which  the  bankrupt  will  not  be  released 
by  a  discharge;  but  that  question  is  to 
be  determined  by  the  court  of  bankruptcy 
for  itself  under  the  federal  laws  and 
decisions.  Knott  v.  Putnam,  (D.  C.  Vt. 
1901 )  107  Fed.  907,  6  Am.  Bankr.  Rep.  80. 

Stay  of  actions  on  dischargeable  debts. 
—  Upon  proper  application  being  made 
therefor,  under  section  11a,  the  court  may 
stay  any  suit  which  is  founded  upon  a 
claim  from  which  a  discharge  would  re- 
lease the  bankrupt,  and  which  was  pending 
at  the  time  the  petition  in  bankruptcy  was 
filed.  In  re  Kletclika,  (S.  D.  N.  Y.  1899) 
92  Fed.  901;  Southern  L.  &  T.  Co.  I?. 
Benbow,  (W.  D.  N.  C.  1899)  96  Fed.  514, 
3  Am.  Bankr.  Rep.  9;  In  re  Geister,  (N. 
D.  la.  1899)  97  Fed.  322,  3  Am.  Bankr. 
Rep.  228;  In  re  Basch,  (S.  D.  N.  Y.  1899) 
97  Fed.  761,  3  Am.  Bankr.  Rep.  235;  In 
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re  Lesser,  (C.  C.  A.  2d  Cir.  1900)  99  Fed. 
913,  3  Am.  Bankr.  Rep.  758;  In  re  Me- 
Cauley,  (E.  D.  X.  Y.  1900)  101  Fed.  223, 
4  Am.  Bankr.  Rep.  122;  Wagner  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1900)  104  Fed.  133,  4 
Am.  Bankr.  Rep.  696;  In  re  Hilton,  (S. 
D.  N.  Y.  1900)  104  Fed.  981,  4  Am. 
Bankr.  Rep.  774;  In  re  Cole,  (W.  D.N.  Y. 
1901)  106  Fed.  837,  5  Am.  Bankr.  Kep. 
780;  Knott  v.  Putnam,  (D.  C.  Vt.  1901) 
107  Fed.  907,  6  Am.  Bankr.  Rep.  80;  In 
re  Claiborne,  (S.  D.  N.  Y.  1901 )«  109  Fed. 
74;  In  re  Beerman,  (N.  D.  Ga.  1901) 
112  Fed.  663,  7  Am.  Bankr.  Rep.  434; 
In  re  Tune,  (N.  D.  Ala.  1902)  115  Fed. 
906,  8  Am.  Bankr.  Rep.  285;  White  V. 
Thompson,  (C.  C.  A.  6th  Cir.  1903)  119 
Fed.  868,  9  Am.  Bankr.  Rep.  653;  In  re 
Butts,  (N.  D.  N.  Y.  1903)  120  Fed.  966, 
10  Am.  Bankr.  Rep.  16;  In  re  Hymes 
Buggy,  etc.,  Co.,  (W.  D,  Mo.  1904)  130 
Fedr977,  12  Am.  Bankr.  Rep.  477;  In  re 
Hicks,   (N.  D.  N.  Y.  1905)    133  Fed.  739, 

13  Am.  Bankr.  Rep.  654;  Mackel  r.  Roch- 
ester,   (D.  C.  Mont.   1906)    135  Fed.  904, 

14  Am.  Bankr.  Rep.  429;  In  re  Adler, 
(C.  C.  A.  2d  Cir.  1906)  144  Fed.  659,  16 
Am.  Bankr.  Rep.  414;  In  re  Burke,  (E. 
D.  K.  Y.  1907)  155  Fed.  703,  19  Am. 
Bankr.  Rep.  51;  In  re  Van  Buren,  (S.  D. 
N.  Y.  1908)  164  Fed.  883,  20  Am.  Bankr. 
Rep.  896;  New  River  Coal  Land  Co.  r. 
Ruffner,  (C.  C.  A.  4th  Cir.  1908)  165 
Fed.  881,  21  Am.  Bankr.  Rep.  474; 
Gleason  v.  O'Mara,  (C.  C.  A.  3d  Cir.  1909) 
180  Fed.  417;  In  re  Thaw,  (W.  D.  Pa. 
1910)  180  Fed.  419;  Carpenter  r.  O'Con- 
nor, (2d  Cir.  Ohio  1898)  1  Am.  Bankr. 
Rep.  381;  In  re  Sullivan,  (N.  D.  N.  Y. 
1899)  2  Am.  Bankr.  Rep.  30;  In  re  Globe 
Cycle  Works,  (N.  D.  N.  Y.  1899)  2  Am. 
Bankr.  Rep.  447;  In  re  ChamberH,  (D.  C. 
R.  I.  1900)  3  Am.  Bankr.  Rep.  537;  In  re 
Vastbinder,  (M.  D.  Pa.  1904)  13  Am. 
Bankr.  Rep.  148;  In  re  Baughman,  (M. 
D.  Pa.  1905)  16  Am.  Bankr.  Rep.  23; 
Matter  of  Floyd,  (S.  D.  N.  Y.  1905)  15 
Am.  Bankr.  Rep.  277 ;  Matter  of  Pollman, 
(S.  D.  N.  Y.  1906)  16  Am.  Bankr.  Rep. 
144;  Maas  r.  Kuhn,  (N.  Y.  1909)  22  Am. 
Bankr.  Rep.  91. 

The  word  "  auit,"  in  section  11,  means 
all  steps  or  proceedings  born  of  or  follow- 
ing the  judgments  therein.  In  re  Grist, 
(N.  D  N.  Y.  1898)   1  Am.  Bankr.  Rep.  89. 

No  matter  ichat  the  character  of  the 
suit,  if  the  claim  asserted  be  such  as  a 
discharge  in  bankruptcy  would  operate  as 
a  release  therefrom,  the  Bankruptcy  Court 
is  empowered  to  stay  its  prosecution,  in 
furtherance  of  the  policy  of  the  Act 
authorizing  the  Bankruptcy  Court  to 
administer  and  distribute  the  insolvent 
estate.  In  re  Hymes  Buggy,  etc.,  Co., 
(W.  D.  Mo.  1904)  130  Fed.  977,  12  Am. 
Bankr   Rep.  477. 

Suit  on  unliquidated  claim. —  A  bank- 
rupt is  entitled  to  an  order  staying  a 
suit  brought  after  the  adjudication  in 
bankruptcy   in   a   state   court   on   an   un- 


liquidated claim  which  might  have  been 
liquidated,  but  was  voluntarily  withheld 
until  after  the  time  for  proving  claims 
had  passed,  as  such  claim  should  be  con- 
sidered a  provable  debt  from  which  the 
discharge  would  release  the  bankrupt.  In 
re  Hilton,   (1900)   104  Fed.  981. 

Where  proceedings  supplementary  to 
execution  against  the  bankrupt,  in  a  state 
court,  begun  within  four  months  before 
the  commencement  of  proceedings  in  bank- 
ruptcy, are  pending  at  the  time  of  the 
adjudication  therein,  the  court  of  bank- 
rjiptcy,  by  injunction,  will  stay  all  fur- 
ther proceedings  in  the  action  in  the  state 
court.  In  re  Kletchka,  (S.  D.  N.  Y.  1899) 
92  Fed.  901. 

Action  for  breach  of  promise  to  marry, 
—  A  plaintiff  may  be  enjoined  from  pro- 
ceeding in  the  state  courts  for  the  enforce- 
ment of  a  judgment  in  an  action  for 
breach  of  promise  to  marry.  In  re  Mc- 
Cauley,  (E.-D.  N.  Y.  1900)  101  Fed.  223, 
4  Am.  Bankr.  Rep.  122.  See  also  note  to 
section  17a  (2). 

Contempt  proceedings. —  It  is  the  duty 
of  a  court  of  bankruptcy  to  stay  contempt 
proceedings  against  a  bankrupt,  in  a  civil 
suit  against  him  in  a  state  court  on  a 
debt  or  claim  from  which  his  discharge 
would  be  a  release,  for  twelve  months, 
or  until  his  right  to  a  discharge  has  been 
determined.  In  re  Adler,  (C.  C.  A.  2d 
Cir.  1906)  144  Fed.  659,  16  Am.  Bankr. 
Rep.  414. 

A  proceeding  under  a  municipal  ordi- 
nance for  the  removal  of  a  fireman  who 
has  been  adjudged  a  bankrupt,  for  the 
nonpayment  of  a  dischargeable  debt,  will 
be  enjoined  until  tlie  expiration  of  twelve 
months  from  the  date  of  the  adjudication, 
or  until  the  question  of  the  bankrupt's 
discharge  shall  be  determined.  In  re 
Hicks,  (N.  D.  N.  Y.  1905)  133  Fed.  739, 
13  Am.  Bankr.  Rep.  654. 

Action  begun  after  institution  of  bank- 
ruptcy proceedings. —  A  court  of  bank- 
ruptcy has  jurisdiction  to  stay  the  prose- 
cution of  an  action  against  the  bankrupt 
in  a  state  court,  on  a  debt  from  which  his 
discharge  would  be  a  release,  pending  the 
determination  of  the  question  of  his  dis- 
charge, though  the  action  was  begun  after 
the  filing  of  the  petition  in  bankruptcv. 
In  re  Basch,  (S.  D.  N.  Y.  1899)  97  Fed. 
761,  3  Am.  Bankr.  Rep.  235. 

Stay  of  actions  on  nondischargeable 
debts. —  Tlie  court,  under  section  11a,  has 
no  authority  to  stay  an  action  pending 
against  the  bankrupt,  which  is  founded 
upon  a  claim  from  which  a  discharge  in 
bankruptcy  would  not  be  a  release.  Met- 
calf  V.  Barker,  (1902)  187  U.  S.  165,  23 
S.  Ct.  67,  47  U.  S.  (L.  ed.)  122,  9  Am. 
Bankr.  Rep.  36;  Pickens  v.  Roy,  (1902) 
187  U.  S.  177,  23  S.  Ct.  78,  47  U.  S. 
(L.  ed.)  128,  9  Am.  Bankr.  Rep.  47; 
Jaquith  v,  Rowley,  (1903)  188  U.  S.  620, 
23  S.  Ct.  369,  47  U.  S.  (L.  ed.)  620,  9 
Am.   Bankr.  Rep.  52.5;  In  re  Nowell,    (D. 
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C.  Mass.  1900)  99  Fed.  931,  3  Am.  Bankr. 
Rep.  837;  In  re  Cole,  (W.  D.  N.  Y.  1901) 
106  Fed.  837,  6  Am.  Bankr.  Rep.  780; 
National  Bank  of  Republic  v.  Ilobbs,    (S. 

D.  Ga.  1901)  118  Fed.  626,  9  Am.  Bankr. 
Rep.  190;  In  re  VVollock,  (N.  D.  111.  1903) 
120  Fed.  516,  9  Am.  Bankr.  Rep.  685;  In 
re  Eastern  Commission,  etc.,  Co.,  (D.  C. 
Mass.  1904)  129  Fed.  847,  12  Am.  Bankr. 
Rep.  305;  B.  F.  Roden  Grocery  Co.  v. 
Bacon,  (C.  C.  A.  5th  Cir.  1904)  133  Fed. 
515,  13  Am.  Bankr.  Rep.  251 ;  Mackel  v. 
Rochester,  (D.  C.  Mont.  1905)  135  Fed. 
904,  14  Am.  Bankr.  Kep.  429;  Lindstroth 
Wagon  Co.  v.  Ballew,  (1907)  149  Fed. 
960,  79  C.  C.  A.  470,  8  L.  R.  A.  (N.  S.) 
1204;  In  re  New  York  Tunnel  Co.,  (C.  C. 
A.  2d  Cir.  1908)  159  Fed.  688,  20 
Am.  Bankr.  Rep.  25;  In  re  Lawrence,  (N. 
D.  Ala.  1908)  163  Fed.  131,  20  Am. 
Rep.  698;  In  re  Mercedes  Import  Co., 
(C.  C.  A.  2d  Cir.  1908)  166  Fed.  427,  21 
Am.  Bankr.  Rep.  591;  In  re  Koronsky, 
(C.  C.  A.  2d  Cir.  1909)  170  Fed.  719,  21 
Am.  Bankr.  Rep.  851;  In  re  Sims,  (S.  D. 
N.  Y.  1910)  176  Fed.  646,  23  Am.  Bankr. 
Rep.  899;  In  re  Clipper  Mfg.  Co.,  (C.  C. 
A.  2d  Cir.  1910)  179  Fed.  843;  In  re 
Smith,  (N.  D.  N.  Y.  1899)  3  Am.  Bankr. 
Rep.  67;  Sayre  First  Nat.  Bank  v,  Bart- 
lett,  (Pa.  1908)  21  Am.  Bankr.  Rep.  88; 
In  re  Nuttall,  (S.  D.  N.  Y.  1912)  201 
Fed.  557;  Imbriani  t?.  Anderson,  (1912) 
76  N.  H.  491,  84  Atl.  974. 

As  to  what  debts  are  not  released  by  a 
discharge  in  bankruptcy,  see  the  annota- 
tion under  the  several  subdivisions  of  sec- 
tion 17  a. 

Action  on  nonprovahle  claims. —  Section 
11  only  authorizes  the  restraining  of  suits 
founded  on  claims  from  which  a  discharge 
will  be  a  release,  and  therefore  the  Bank- 
ruptcy Court  has  no  control  over  a  suit 
on  a  nonprovable  claim.  In  re  New  York 
Tunnel  Co.,  (C.  C.  A.  2d  Cir.  1908)  159 
Fed.  688,  20  Am.  Bankr.  Rep.  25.  And 
see  to  the  same  efTect  In  re  Nowell,  (D. 
C.  Mass.  1900)  99  Fed.  931,  3  Am.  Bankr. 
Rep.  837;  In  re  Smith,  (N.  D.  N.  Y. 
1899,  3  Am.  Bankr.  Rep.  67. 

As  to  what  are  provable  claims,  see  the 
several  subdivisions  of  section  63. 

Judgment  for  costs  in  action  for  slander, 
—  In  In  re  Dowie,  (S.  D.  N.  Y.  1912)  202 
Fed.  816,  a  stay  enjoining  the  enforcement 
of  judgment  for  costs  recovered  against 
the  bankrupt  by  a  defendant  whom  the 
bankrupt  sued  for  slander  was  vacated, 
the  court  saying:  "A  judgment  on  a  debt 
which  is  not  dischargeable  should  be 
stayed  pending  bankruptcy  proceedings. 
It  has  been  held  that  a  judgment  to  re- 
cover damages  for  slander  is  not  dis- 
chargeable, and,  in  my  opinion,  a  judg- 
ment for  costs  in  such  an  action,  recovered 
by  a  defendant  against  the  plaintiff,  par- 
takes of  the  same  character.  A  judgment 
in  such  an  action,  or  in  any  action  for  a 
pure  tort,  either  in  favor  of  the  plaintiff 


or  the  defendant,  can  be  enforced  by  an 
execution  against  the  person." 

Action  based  on  bankrupt's  fraud. —  A 
court  of  bankruptcy  is  without  jurisdic- 
tion to  enjoin  proceedings  in  a  state  court 
in  an  action  based  on  the  fraud  of  the 
bankrupt,  as  such  action  can  in  no  man- 
ner affect  the  proceedings  in  bankruptcy, 
nor  can  the  bankrupt's  discharge  consti- 
tute a  defense  thereto.  In  re  Wollock, 
(N.  D.  111.  190*3)  120  Fed.  616,  9  Am. 
Bankr.  Rep.  685;  Mackel  v.  Rochester, 
(D.  C.  Mont.  1905)  135  Fed.  904,  14  Am. 
Bankr.  Rep.  429;  In  re  Lawrence,  (N.  D. 
Ala.  1908)  163  Fed.  131,  20  Am.  Bankr. 
Rep.  698. 

Action  on  false  representations. —  An 
action  against  the  bankrupt  for  defraud- 
ing the  plaintiff  out  of  real  estate  by  false 
representations  will  not  be  stayed  where 
the  judgment,  if  obtained,  would  not, 
under  section  17a  (2)  of  the  Act,  be  dis- 
chargeable, /n  re  Cole,  (1901)  106  Fed.  837. 

Overdue  alimony. —  In  In  re  Shepard, 
(1899)  97  Fed.  187,  a  stay  of  proceedings 
was  denied  where  the  divorced  wife  of  the 
bankrupt  was  pursuing  her  remedies  for 
overdue  alimony  awarded  her  by  a  state 
court  having  jurisdiction  in  the  premises, 
as  such  debt  would  not  be  released  by  the 
discharge.  See  also  In  re  Houston,  (1899) 
94  Fed.  119,  affirmed  in  Wagner  v.  U.  S., 
(C.  C.  A.  1900)  104  Fed.  133;  In  re 
Lesser,  (C  C.  A.  1900)   99  Fed.  913. 

Action  against  surety  for  bankrupt. — 
A  court  of  bankruptcy  is  without  jurisdic- 
tion to  enjoin  the  plaintiffs,  in  suits 
against  the  bankrupt  in  the  state  courts, 
from  collecting  their  judgments  from  the 
surety  on  the  bankrupt's  bail  bond. 
Jaquith  r.  Rowley,  (1903)  188  U.  S.  620, 
23  S.  Ct.  369,  47  U.  S.  (L.  ed.)  620,  9 
Am.  Bankr.  Rep.  625 ;  In  re  Eastern  Com- 
mission,  etc.,  Co.,  (D.  C.  Mass.  1904)  129 
Fed.  847,  12  Am.  Bankr.  Rep.  305 ;  In  re 
Mercedes  Import  Co.,  (C.  C.  A.  2d  Cir. 
1908)  166  Fed.  427,  21  Am.  Bankr.  Rep. 
591. 

Thus  it  has  been  held  that  a  pending 
action  against  bankrupts  on  a  discharge- 
able debt,  in  which  they  were  arrested 
and  had  given  bail  more  than  four  months 
prior  to  their  bankruptcy,  may  be  permit- 
ted by  the  court  of  bankruptcy  to  proceed 
to  judgment  for  the  purpose  of  enabling 
the  plaintiff  therein  to  enforce  his  demand 
against  the  surety  in  the  undertaking.  In 
re  Ennis,  (S.  D.  N.  Y.  1909)  171  Fed.  755, 
22  Am.  Bankr.  Rep.  679. 

Diminution  of  estate  immaterial. —  That 
a  suit  brought  against  the  bankrupt  in  a 
state  court  may  result  in  the  diminution 
of  the  estate  applicable  in  bankruptcy  to 
the  payment  of  his  debts,  is  not  a  con- 
clusive reason  for  restraining  the  prosecu- 
tion of  that  suit,  when  the  personal  liberty 
of  the  bankrupt  is  not  threatened,  and 
when  the  judgment  sought  for  is  not  to  be 
enforced  against  him,  but  against  some  one 
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else.  In  re  Franklin,  (D.  G.  Mass.  1901) 
106  Fed.  666,  6  Am.  Bankr.  Kep.  285. 
See  also  In  re  Ilorton,  (8th  Cir.  1900) 
102  Fed.  986,  43  C.  C.  A.  87. 

Action  to  recover  fine  for  contempt. — 
A  court  of  bankruptcy  will  not  stay  pro- 
ceedings against  the  bankrupt  for  the  en- 
forcement of  a  fine  for  contempt  imposed 
by  a  state  court.  In  re  Hall,  (S.  D.  N.  Y. 
1909)  22  Am.  Bankr.  Rep.  498,  folloxcing 
In  re  Koronsky,  (C.  C.  A.  2d  Cir.  1909) 
170   Fed.   719,  21   Am.   Bankr.  Rep.   861. 

IV.  Stay  of  Pbogeedinqs  on  Valid 

Liens. 

Stay  allo'wvd. —  It  has  been  held  that  a 
District  Court  of  the  United  States,  in 
which  proceedings  in  bankruptcy  are 
pending,  and  which  is  in  the  actual  pos- 
session of  property  conceded  to  belong  to 
the  bankrupt,  has  jurisdiction  to  deter- 
mine the  amount  and  order  of  priority 
of  liens  thereon  and  to  liquidate  such 
liens,  to  the  end  that  the  property  may 
be  sold  free  of  incumbrances,  and  in  aid 
thereof  to  enjoin  the  lienholders  from 
prosecuting  the  foreclosure  of  their  liens 
in  a  suit  brought  in  a  state  court  before 
the  commencement  of  the  bankruptcy  pro- 
ceedings, but  within  four  months  tliereof; 
and  this  though  the  lienholders  object, 
and  it  is  not  contended  that  their  liens 
are  preferential  or  fraudulent  or  invalid, 
/n  re  Pittelkow,  (E.  D.  Wis.  1809)  92 
Fed.  901,  1  Am.  Bankr.  Rep.  472;  In  re 
Vastbinder,  (M.  D.  Pa.  3904)  132  Fed. 
718,  13  Am.  Bankr.  Rep.  148;  In  re 
Baughman,  (M.  D.  Pa.  1905)  138  Fed. 
742,  15  Am.  Bankr.  Rep.  23;  In  re  Dana, 
(C.  C.  A.  8th  Cir.  1909)  167  Fed.  529, 
21  Am.  Bankr.  Rep.  683. 

Stay  denied. —  As  a  general  rule,  how- 
ever, proceedings  for  the  enforcement  of  a 
valid  lien  will  not  be  stayed;  and  where 
no  good  reason  is  shown  to  warrant  the 
interference  of  the  court  of  bankruptcy, 
an  application  for  such  a  stay  will  be 
denied.  In  re  HoUoway,  (D.  C.  Ky. 
1899)  93  Fed.  638,  1  Am.  Bankr.  Rep. 
659:  Heath  v.  Shaffer,  (X.  D.  la.  1899) 
93  Fed.  647,  2  Am.  Bankr.  Rep.  98;  In 
re  Kimball,  (W.  D.  Pa.  1899)  97  Fed. 
29,  3  Am.  Bankr.  Rep.  161;  Bear  t?. 
Chase,  (C.  C.  A.  4th  Cir.  1900)  99  Fed. 
920,  3  Am.  Bankr.  Rep.  746;  In  re  iven* 
ney,  (C.  C  A.  2d  Cir.  1900)  105  Fed. 
897,  6  Am.  Bankr.  Rep.  355;  In  re  See- 
bold,  (C.  C.  A.  5th  Cir.  1901)  105  Fed. 
910,  5  Am.  Bankr.  Rep.  368;  In  re  Les- 
ser, (S.  D.  N.  Y.  1901)  108  Fed.  201,  5 
Am.  Bankr.  Rep.  320;  In  re  Porter,  (D. 
C.  Ky.  1901)  109  Fed.  Ill,  6  Am.  Bankr. 
Rep.  259;  In  re  Shoemaker,  (W.  D.  Va. 
1902)  112  Fed.  648,  7  Am.  Bankr.  Rep 
437,  following  Pickens  v.  Dent,  (4th  Cir. 
1901)  106  Fed.  653,  45  C.  C.  A.  r)22; 
In  re  Tune,  (N.  D.  Ala.  1902)  115  Fed. 
906,  8  Am.  Bankr.  Rep.  285;  White  r. 
Thompson,   (5th  Cir.  1903)    119  Fed.  868, 


56  C.  C.  A.  398,  9  Am.  Bankr.  Rep.  653; 
Tennessee  Producer  Marble  Co.  v.  Grant, 
(C.  C.  A.  3d  Cir.  1905)  135  Fed.  322,  14 
Am.  Bankr.  Rep.  288;  In  re  McKane,  (£. 
D.  N.  Y.  1907)  152  Fed.  733,  18  Am. 
Bankr.  Rep.  594;  Sample  v,  Beasley,  (C. 
C.  A.  5th  Cir.  1908)  158  Fed.  607,  20  Am. 
Bankr.  Rep.  164;  In  re  McKane,  (E.  D. 
N.  Y.  1907)  158  Fed.  647,  18  Am.  Bankr. 
Rep.  694;  Orr  v.  Tribble,  (S.  D.  Ga. 
1907)  158  Fed.  897,  19  Am.  Bankr.  Rep. 
849;    In  re  Rohrer,    (C.   C.   A.   6th   Cir. 

1910)  177  Fed.  381,  24  Am.  Bankr.  Rep. 
52;  Reed  v.  Equitable  Trust  Co.,  (1902) 
8  Am,  Bankr.  Rep.  242,  115  Ga.  780,  42 
S.  E.  102.  And  see  the  cases  cited  infra, 
this  note,  under  subdivision  V.  Where 
State  Court  Has  Complete  Jurisdiction. 

A  suit  to  enforce  a  specific  lien  on 
property  cannot  be  determined  in  a  sum- 
mary way  such  as  is  usual  in  the  admin- 
istration of  a  bankrupt  estate.  Such  a 
suit  is  plenary  in  its  character,  and  pos- 
sessory in  its  nature,  even  though  it  may 
eventuate  in  a  money  decree,  and  is  not 
one  contemplated  by  section  11  of  tlie 
Bankruptcy  Act,  which  deals  with  suits 
in  personam  and  not  in  rem.  In  re 
United   Wireless   Tel.    Co.,    (D.    C.   N.   J. 

1911)  192  Fed.  238. 

Thus  where  a  mortgagee  has  obtained 
a  judgment  for  foreclosure  and  sale  in  a 
state  court  before  the  institution  of  pro- 
ceedings  in  bankruptcy  against  the  mort- 
gagor, and  the  court  of  bankruptcy  is 
satisfied  that  the  mortgaged  property  will 
not  sell  for  enough  to  pay  the  mortgage 
debt,  whether  sold  under  autliority  of  the 
state  court  or  by  the  trustee  in  bank- 
ruptcy, and  that  the  mortgagee  has  no 
intention  to  delay  the  sale  unreasonably 
or  prevent  the  property  bringing  a  fair 
price,  proceedings  in  the  state  court  will 
not  be  stayed,  nor  will  the  Bankruptcy 
Court  take  control  of  the  property  for  the 
purpose  of  a  sale  by  the  trustee.  In  re 
Holloway,   (D.  C.  Ky.  1899)   93  Fed.  638, 

1  Am.  Bankr.  Rep.  659.     See  also  Heath 
r.  Shaffer,   (N.  D.  la.  1899)    93  Fed.  647, 

2  Am.  Bankr.  Rep.  98;  In  re  McKane, 
(E.  D.  X.  Y.  1907)  152  Fed.  733,  18  Am. 
Bankr.  Rep.  594.  As  to  the  propriety  of 
staying  or  refusing  to  stay  foreclosure 
suits,  see  also  In  re  Iron  Mountain  Co., 
(1872)  9  Blatchf.  320,  13  Fed.  Cas.  No 
7,065;  In  re  Sacchi,  (1872)  10  Blatchf. 
29,  21  Fed.  Cas.  No.  12,200;  Matter  of 
Moller,  (1877)  14  Blatchf.  207,  17  Fed. 
Cas.  No.  9,700. 

So,  also,  it  has  been  held  that  a  court 
of  bankruptcy  has  no  jurisdiction  to  en- 
join the  sale  of  property  on  a  judgment 
rendered  in  a  state  court,  enforcing  mort- 
gage liens  of  a  date  long  prior  to  four 
months  preceding  the  filing  of  the  peti- 
tion or  adjudication  of  the  mortgagor  as 
a  bankrupt.  Sample  t\  Beaslev,  (C.  C.  A. 
5th  Cir.  1908)  158  Fed.  607,  20  Am. 
Bankr.  Rep.   164;  In  re  McKane,    (E.  D. 
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N.  Y.  1907)  168  Fed.  647,  18  Am.  Bankr. 
Rep.  694;  In  re  Lattimer,  (E.  D.  Pa. 
1909)  174  Fed.  824,  23  Am.  Bankr.  Rep. 
388;  In  re  Wagner's  Estate,  (E.  D.  Pa. 
1913)  206  Fed.  364.  See  also  In  re 
Easley,  (W.  D.  Va.  1898)  93  Fed.  419,  1 
Am.  Bankr.  Rep.  716. 

But,  where  the  facts  warrant  it,  the 
trustee  will  be  permitted,  or  directed,  to 
intervene  in  a  foreclosure  suit  in  the 
state  court.  Heath  v.  Shaffer,  (N.  D. 
la.  1899)  93  Fed.  647,  2  Am.  Bankr.  Rep. 
98;  In  re  Porter,  (D.  C.  Ky.  1901)  109 
Fed.  Ill,  6  Am.  Bankr.  Rep.  269. 

V.  Where  State  Oubt  Has  GoiiPLBTB 

Jurisdiction. 

The  court  of  bankruptcy  will  not  stay 
proceedings,  instituted  in  a  state  court, 
where  it  appears  that  the  state  court  has 
acquired  complete  jurisdiction  over  the 
subject  matter  of  the  action  and  the  par- 
ties thereto.  Metcalf  v.  Barker,  (1902) 
187  U.  S.  165,  23  S.  Ct.  67,  47  U.  S. 
(L.  ed.)  122,  9  Am.  Bankr.  Rep.  36; 
Pickens  r.  Roy,  (1902)  187  U.  S.  177,  23 
S.  Ct.  78,  47  U.  S.  (L.  ed.)  128,  9  Am. 
Bankr.  Rep.  47;  Carter  t*.  Hobbs,  (D.  C. 
Ind.  1899)  92  Fed.  694,  1  Am.  Bankr. 
Rep.  216;  In  re  Price,  (S.  D.  N.  Y.  1899) 
92  Fed.  987,  1  Am.  Bankr.  Rep.  606; 
Keegan  v.  King,  (D.  C.  Ind.  1899)  96 
Fed.  758,  3  Am.  Bankr.  Rep.  79;  In  re 
Russell,  (C.  C.  A.  2d  Cir.  1900)  101  Fed. 
248,  3  Am.  Bankr.  Rep.  658;  In  re  Gerdes, 
(S.  D.  Ohio  1900)  102  Fed.  318,  4  Am. 
Bankr.  Rep.  346;  In  re  Horton,  (C.  C. 
A.  8th  Cir.  1900)  102  Fed.  986,  4  Am. 
Bankr.  Rep.  486;  In  re  Seebold,  (C.  C. 
A.  6th  Cir.  1901)  106  Fed.  910,  5  Am. 
Bankr.  Rep.  358;  Pickens  v.  Dent,  (C.  C 
A.  4th  Cir.  1901)  106  Fed.  653,  5  Am. 
Bankr.  Rep.  644;. /n  re  Franklin,  (D.  C. 
Mass.  1901)  106  Fed.  666,  6  Am.  Bankr. 
Rep.  286;  In  re  Neely,  (S.  D.  N.  Y. 
1901)  108  Fed.  371,  5  Am.  Bankr.  Rep. 
836,  (C.  C.  A.  2d  Cir.  1902)  113  Fed. 
210,  7  Am.  Bankr.  Rep.  312;  In  re  Shoe- 
maker, (W.  D.  Va.  1902)  112  Fed.  648, 
7  Am.  Bankr.  Rep.  437;  In  re  Wells, 
(W.  D.  Mo.  1902)  114  Fed.  222,  8  Am. 
Bankr.  Rep.  75;  National  Bank  of  Re- 
public f.  Hobbs,  (S.  D.  Ga.  1901)  118 
Fed.  626,  9  Am.  Bankr.  Rep.  190;  White 
r.  Thompson,  (5th  Cir.  1903)  119  Fed. 
868,  66  C.  C.  A.  398,  9  Am.  Bankr.  Rep. 
663;    In    re  Kanter,    (C.    C.    A.    2d    Cir. 

1903)  121  Fed.  984,  9  Am.  Bankr.  Rep. 
372;    In  re   Spitzer,    (C.   C.   A.   2d    Cir. 

1904)  130  Fed.  879,  12  Am.  Bankr.  Rep. 
346;  Tennessee  Producer  Marble  Co.  v. 
Grant,  (C.  C.  A.  3d  Cir.  1905)  135  Fed. 
322,  14  Am.  Bankr.  Rep.  288;  Linstroth 
Wagon  Co.  v.  Ballew,  (C.  C.  A.  6th  Cir. 
1907)  149  Fed.  960,  18  Am.  Bankr.  Rep. 
23;  Sample  t?.  Beasley,  (C.  C.  A.  5th 
Cir.  1908)  158  Fed.  607,  20  Am.  Bankr. 
Rep.  164;  In  re  McKane,  (E.  D.  X.  Y. 
1907)  158  Fed.  «47,  18  Am.  Bankr.  Rep. 
594;    Orr    r.    Trihble,    (S.    D.    Ga.    1007) 


168  Fed.  897,  19  Am.  Bankr.  Rep.  849; 
In  re  Bluestone.  (N.  D.  W.  Va.  1909) 
174  Fed.  53,  23  Am.  Bankr.  Rep.  264; 
In  re  Xew  England  Breeders'  Club,  (D. 
C.  N.  H.  1910)  175  Fed.  501;  McLough- 
lin  V,  Knop,  (E.  D.  La.  1913)  214  Fed. 
260;  In  re  Rohrer,  (C.  C.  A.  6th  Cir. 
1910)  24  Am.  Bankr.  Rep.  52.  And  see 
the  cases  cited,  supra,  under  subdivision 
IV.  Stay  of  Proceedings  on   Valid  Liens. 

The  reason  why  the  Bankruptcy  Court 
will  refrain  from  interfering  with  pro- 
ceedings in  a  state  court,  and  anticipate 
its  judgment,  is  the  obligation  of  tlie 
comity  necessary  to  be  observed  to  avoid 
conflict  between  the  state  and  federal 
courts;  but  this  reason  would  be  want- 
ing if  the  other  court  waived  its  priority 
of  right  to  possession.  In  re  E.  A.  Kin- 
sey  Co.,  (C.  C.  A.  6th  Cir.  1911)  184 
Fed.  694. 

Considering  the  peculiar  character  of 
our  government,  and  keeping  in  view  the 
forbearance  which  courts  of  co-ordinate 
jurisdiction  exercise  towards  each  other, 
it  follows  that  the  court  which  first  ob- 
tains rightful  jurisdiction  over  the  sub- 
ject matter  of  a  controversy  must  be  per- 
mitted to  proceed  therein  to  final  judg- 
ment. The  federal  courts  will  not  inter- 
fere with  the  administration  of  affairs 
lawfully  in  the  custody  and  jurisdiction 
of  a  state  court,  nor  will  they  permit  the 
courts  of  the  states  to  interfere  concern- 
ing litigation  rightfully  submitted  to  the 
decision  of  the  courts  of  the  United 
States.  The  Bankruptcy  Act  does  not  in 
the  least  modify  this  rule,  but  with  un- 
usual carefulness  guards  it  in  all  of  its 
detail,  provided  the  suit  pending  in  the 
state  court  was  instituted  more  than  four 
montlis  before  the  District  Court  of  the 
United  States  had  adjudicated  the  bank- 
ruptcy of  the  party  entitled  to,  or  inter- 
ested in,  the  subject  matter  of  such  con- 
troversy. Pickens  v.  Dent,  (C.  C.  A.  4th 
Cir.  1901)  106  Fed.  653,  6  Am.  Bankr. 
Rep.  644;  In  re  Rohrer,  (C.  C.  A.  6th 
Cir.  1910)  177  Fed.  381,  24  Am.  Bankr. 
Rep.  62. 

Mere  interest  of  trustee  does  not  oust 
jurisdiction  of  state  court. —  The  mere 
fact  that  a  trustee  in  bankruptcy  may  be 
interested  in  the  result  of  litigation  which 
is  pending  between  third  parties  in  a 
state  court  does  not  entitle  him  to  have 
the  proceedings  in  such  action  stayed,  as 
between  such  third  parties,  and  to  have 
the  controversy  transferred  for  adjudica- 
tion to  the  Bankruptcy  Court*.  In  re  Hor- 
ton, (C.  C.  A.  8th  Cir.  1900)  102  Fed. 
986,  4  Am.  Bankr.  Rep.  486. 

Suit  to  set  aside  fraudulent  deed. — A 
suit  to  enjoin  the  further  prosecution  in 
a  state  court  of  a  long  pending  suit  by  a 
judgment  creditor  to  have  a  deed  set  aside 
as  fraudulent,  and  tlie  property  described 
therein  tsold  and  the  proceeds  applied  to 
the  payment  of  the  judgment  and  the 
satisfaction  of  the  liens  existing  against 
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the  property,  is  not  within  the  juriedic- 
tion  of  a  court  of  bankruptcy,  especially 
where  instituted  by  the  bankrupt  himself. 
Pickens  v.  Roy,  (1902)  187  U.  S.  177,  23 
S.  Ct.  78,  47  U.  S.  (L.  ed.)  128,  9  Am. 
Bankr.  Rep.  47.  See  also  National  Bank 
of  Republic  V.  Hobbft,  (S.  D.  Ga.  1901) 
118  Fed.  626,  9  Am.  Bankr.  Rep.  190. 

Proceeding  commenced  prior  to  enact- 
ment of  Bankruptcy  Law. — ^A  court  of 
bankruptcy  is  without  jurisdiction  to  en- 
join further  proceedings,  under  the  judg- 
ment of  a  state  court,  in  a  judgment  cred- 
itor's action  commenced  before  the  pas- 
sage of  the  Bankruptcy  Act.  Metcalf  d. 
Barker,  (1902)  187  U.  S.  165,  23  S.  Ct. 
67,  47  U.  S.  (L.  ed.)  122,  9  Am.  Bankr. 
Rep.  36. 

Suit  to  determine  ownership  of  prop- 
erty not  claimed  by  bankrupt's  estate. — 
A  court  of  bankruptcy  is  without  author- 
ity to  enjoin  a  suit  in  a  state  court  to 
recover  property  from  one  claiming  to 
have  purchased  the  same  from  a  £uik- 
rupt's  trustee,  where  such  property  was 
not  claimed  nor  scheduled  by  the  bank- 
rupt, nor  in  fact  sold  by  the  trustee,  and 
the  Bankruptcy  Court,  therefore,  never  had 
any  jurisdiction  over  it  or  to  determine 
its  ownership,  /n  re  Bluestone,  (K.  D. 
W.  Va.  1909)  174  Fed.  53,  23  Am.  Bankr. 
Rep.  264. 

VI.  Stat  for  PacxratoHON  of  Assets. 

As  a  general  rule  a  court  of  bankruptcy 
will  grant  an  injunction  to  restrain  the 
disposition  of,  or  interference  with,  the 
assets  of  the  bankrupt  estate;  and,  for  a 
like  purpose,  proceedings  pending  in  other 
courts  may  be  stayed.  Leidigh  Carriage 
Co.  V.  Stengel,  (C.  C.  A.  6th  Cir.  1899) 
95  Fed.  637,  2  Am.  Bankr.  Rep.  385;  In 
re  Klein,  (N.  D.  111.  1899)  97  Fed.  31, 
3  Am.  Bankr.  Rep.  174;  In  re  Schloerb, 
(E.  D.  Wis.  1899)  97  Fed.  326,  3  Am. 
Bankr.  Rep.  224;  In  re  Chambers,  (D. 
C.  R.  I.  1900)  98  Fed.  865,  3  Am.  Bankr. 
Rep.  537;  In  re  Russell,  (C.  C.  A.  2d 
Cir.  1900)  101  Fed.  248,  3  Am.  Bankr. 
Rep.  658;  In  re  Emslie,  (C  C.  A.  2d  Cir. 
1900)  102  Fed.  291,  4  Am.  Bankr.  Rep. 
126:  In  re  Riker,  (S.  D.  N.  Y.  1901) 
107  Fed.  96,  5  Am.  Bankr.  Rep.  720;  In  re 
Kleinhans,  (W.  D.  N.  Y.  1902)  113  Fed. 
107,  7  Am.  Bankr.  Rep.  604;  Beach  t?. 
Macon  Grocery  Co.,  (C.  C.  A.  5th  Cir. 
1902)  116  Fed.  143,  8  Am.  Bankr.  Rep. 
751 ;  National  Bank  of  Republic  v.  Hobbs, 
(S.  D.  Ga.  1901)  118  Fed.  626,  9  Am. 
Bankr.  Rep.  190;  In  re  Eastern  Commis- 
sion, etc.,  Co.,  (D.  C.  Mass.  1904)  129 
Fed.  847,  12  Am.  Bankr.  Rep.  305;  In  re 
Vastbinder,  (M.  D.  Pa.  1904)  132  Fed. 
718,  13  Am.  Bankr.  Rep.  148;  In  re 
Lines,  (M.  D.  Pa.  1903)  133  Fed.  803, 
13  Am.  Bankr.  Rep.  318;  In  re  Jersey 
Island  Packing  Co.,  (C  C.  A.  9th  Cir. 
1905)  138  Fed.  625,  14  Am.  Bankr.  Rep. 
689;  In  re  Baughman,  (M.  D.  Pa.  1905) 
138  Fed.  742,   15  Am.  Bankr.  Rep.  23; 


In  re  Van  Buren,  (S.  D.  N.  Y.  1908)  164 
Fed.  883,  20  Am.  Bankr.  Rep.  896;  New 
River  Coal  Land  Co.  v.  Ruifner,  (C.  C.  A. 
4th  Cir.  1908)  165  Fed.  881;  In  re 
Schwartzman,  (D.  C.  S.  C.  1909)  167  Fed. 
399,  21  Am.  Bankr.  Rep.  885;  In  re  Ber- 
kowitz,  (D.  C.  N.  J.  1908)  173  Fed.  1013, 
22  Am.  Bankr.  Rep.  233;  In  re  Kimmel, 
(E.  D.  Pa.  1910)  183  Fed.  665;  Matter 
of  Pollman,  (S.  D.  N.  Y.  1906)  16  Am. 
Bankr.  Rep.  144. 

Stay  discretionary. —  In  the  case  of  In 
re  Penn  Development  Co.,  (S.  D.  Cal. 
1915)  220  Fed.  222,  the  court  said: 
'*  Should  this  court,  upon  the  filing  of  an 
involuntary  petition  in  bankruptcy,  ae  of 
course,  and  without  anv  allegation  or 
proof  of  a  threatened  invasion  of  the 
rights  of  any  creditor,  issue  its  injunc- 
tion enjoining  the  further  prosecution  of 
a  suit  in  a  state  court  for  a  provable 
debt  against  the  bankrupt,  because  of  the 
mere  possibility  of  action  being  taken 
which  will  be  injurious  to  the  rights  of 
creditors,  and  in  the  absence  of  an  appli- 
cation to  such  state  court  for  the  proper 
relief  therein?  I  cannot  believe  that  such 
question  should  be  answered  in  the 
affirmative.  Though  it  is  true  that  the 
writ  of  injunction  is  proper  to  be  used 
in  order  to  effect  and  secure  the  stay 
provided  for  in  said  section  11a,  supra^ 
nevertheless  I  can  find  nothing  in  the 
Bankruptcy  Act,  or  otherwise,  which 
seems  to  justify  the  issuance  of  a  writ 
of  injunction  by  the  court  under  any  cir- 
cumstances less  strong  than  would  be  re- 
quired in  any  other  instance  wherein  this 
prerogative  writ  of  the  court  was  sought 
to  be  made  use  of.  In  other  words,  there 
is  nothing  in  the  Bankruptcy  Act,  per  se, 
which  either  requires  or  justifies  the  issu- 
ance of  a  writ  of  injunction  under  any 
circumstances  less  formidable  than  would 
be  required  to  justify  its  issuance  in  any 
other  equitable  proceeding.  It  will  be 
issued,  and  its  use  is  intended,  to  prevent 
the  infliction  of  threatened  or  imminent, 
and  not  mere  possible,  injury.  ...  In  a 
proper  case,  where  a  court,  or  a  party 
litigant  therein,  is  about  to  take  some  un- 
lawful or  unwarranted  step  with  respect 
to  property  which  is  properly  subject  to 
the  jurisdiction  of  this  court  of  bank- 
ruptcy, both  propriety  and  duty  would 
demand  that  this  court  issue  its  injunc- 
tion staying  or  preventing  such  unlawful 
or  unwarranted  act.  It  is  my  judgment, 
however,  that  in  a  case  like  the  present, 
where  the  proceeding  is  pending  in  a  state 
court,  because  of  considerations  of  comity 
and  with  a  view  of  avoiding  needless  fric- 
tion between  state  and  federal  sovereign- 
ties, it  were  better,  in  the  first  instance, 
for  a  petitioning  creditor  to  make  a  mo- 
tion in  the  state  court  for  the  withhold- 
ing of  a  writ  of  execution,  or  for  such 
other  remedy  as  may  be  appropriate. 
Thereafter,  upon  a  denial  of  such  motion, 
or,   in  any  event,  upon  a  threatened  ot 
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probable  step  by  the  judgment  creditor, 
or  some  officer  of  the  court,  looking  to  a 
sequestration  of  the  property  involved,  or 
a  use  of  it  unwarranted  under  the  bank- 
ruptcy law,  application  should  be  made 
to  this  court  for  the  issuance  of  its  in- 
junctive relief,  and  the  same  would  be 
granted  at  once,  as  of  right." 

Power  given  for  benefit  of  bankrupt 
estate. —  "  The  bankruptcy  act  authorizes 
the  District  Court  as  a  court  of  bank- 
ruptcy to  stay  suits  against  the  bankrupt 
founded  upon  provable  claims  pending  in 
state  courts  at  the  time  of  the  bank- 
ruptcy. It  also  authorizes  such  stays  in 
attachment  actions  instituted  within  four 
months  of  the  bankruptcy,  the  lien  of  the 
attachment  being  invalidated  thereby. 
But  the  power  is  given  in  both  cases 
only  for  the  benefit  of  the  bankrupt  es- 
tate. If  the  estate  have  no  interest  in 
the  suit  or  action  it  cannot  properly  be 
stayed.  As  this  court  said  in  In  re 
Mercedes  Import  Co.,  (C.  C.  A.  2d  Cir. 
1908)  166  Fed.  427:  'As  the  trustee  in 
bankruptcy  has  no  interest  whatever  in 
the  claim  against  the  surety,  we  think  the 
creditor's  rights  and  equities  are  ques- 
tions to  be  disposed  of  by  the  state  court.' 
In  the  Mercedes  case  the  facts  were 
somewhat  similar  to  those  appearing  here. 
An  attachment  suit  had  been  brought  in 
a  state  court  against  a  corporation  which 
subsequently  became  bankrupt.  A  bond 
was  substituted  for  the  attachment.  The 
District  Court  stayed  the  action,  but  this 
court  reversed  the  order  upon  the  ground 
indicated  in  the  extract  quoted,  viz:  that 
the  bankrupt  estate  had  no  interest  in 
preventing  proceedings  in  the  state  court 
which  looked  only  to  enforcing  the  obli- 
gation of  the  surety  company  upon  the 
attachment  bond.  But  in  the  Mercedes 
case  the  attachment  was  made  more  than 
four  months  before  the  bankruptcy  and, 
what  is  particularly  important,  no  prop- 
erty of  the  bankrupt  estate  was  held  di- 
rectly or  indirectly  to  indemnify  the 
surety.  In  the  present  case,  on  the  other 
hand,  the  attachment  was  made  within 
four  months  of  bankruptcy  and  if  Anger 
has  a  right  to  the  property  transferred 
for  his  benefit  the  trustee  has  a  substan- 
tial interest  in  the  attachment  action.  If 
the  surety  company  is  held  it  can  look  to 
Anger  for  indemnity  and  he  may  avail 
himself  of  the  property  of  the  estate. 
Thus  if  a  stay  be  not  granted  a  suit 
against  a  bankrupt  on  a  provable  claim 
broucfht  within  four  months  of  bank- 
ruptcy may  result  in  a  depletion  of  the 
assets  of  the  estate  —  a  result  clearly  in 
contravention  of  the  purpose  of  the  bank- 
ruptcy act."  In  re  Federal  Biscuit  Co., 
(C.  C.  A.  2d  Cir.  1913)   203  Fed.  37. 

An  assignee  for  the  benefit  of  creditors 
may  be  enjoined  from  disposing  of  the 
assets  of  the  bankrupt  in  his  hands,  and 
required  to  hold  the  same  subject  to  the 
orders  of  the  court  in  bankruptcy.    In  re 


Gutwillig,  (C.  C.  A.  2d  Cir.  1899)  92  Fed. 
337,  1  Am.  Bankr.  Rep.  388;  Leidigh 
Carriage  Co.  v.  Stengel,  (C.  C.  A.  6th 
Cir.  1899)  95  Fed.  637,  2  Am.  Bankr. 
Rep.   385. 

Disposal  of  property  conveyed  in  fraud 
of  creditors  may  be  stayed. —  Where  an 
insolvent  debtor,  who  has  conveyed  all  his 
property  to  a  trustee,  with  directions  to 
sell  the  same  and  distribute  the  proceeds 
to  the  creditors  of  the  grantor,  is  ad- 
judged bankrupt  in  involuntary  proceed- 
ings, on  the  ground  that  such  conveyance 
was  intended  to  delay  and  defraud  credit- 
ors, the  court  of  bankruptcy,  pending  the 
appointment  of  a  trustee,  may  enjoin  the 
trustee  under  the  deed  from  disposing  of 
the  property,  or  exercising  any  of  the 
powers  given  him  by  the  deed,  except  to 
hold  possession  of  the  property  and  pre- 
serve it.  Rumsey,  etc.,  Co.  v.  Novelty, 
etc.,  Mfg.  Co.,  (E.  D.  Mo.  1890)  99  Fed. 
699,  3  Am.  Bankr.  Rep.  704. 

Suits  to  establish  claim  against  assets. 
—  The  court  of  bankruptcy,  on  petition  of 
the  trustee,  will  enjoin  the  prosecution  of 
an  action  brought  by  a  claimant  against 
the  trustee,  in  a  state  court,  to  establish 
a  claim  to  the  assets  of  the  estate.  Kee- 
gan  V.  King,  (D.  C.  Ind.  1899)  96  Fed. 
758,  3  Am.  Bankr.  Rep.  79;  In  re  Gut- 
man,  (S.  D.  N.  Y.  1902)  114  Fed.  1009, 
8  Am.  Bankr.  Rep.  252. 

Stay  of  proceedings  to  impose  Uen  on 
assets. —  Proceedings  in  a  state  court,  in- 
stituted to  impose  a  lien  on  certain  of 
the  bankrupt's  property,  may  be  stayed. 
New  River  Coal  Land  Co.  v.  RufTner,  (4th 
Cir.  1908)  165  Fed.  881,  91  C.  C.  A.  559, 
21  Am.  Bankr.  Rep.  474. 

Foreclosure  stayed. —  Where  a  creditor, 
claiming  a  mechanic's  lien  on  property  of 
the  bankrupt  over  which  the  court  of 
bankruptcy  has  acquired  jurisdiction, 
brings  an  action  in  a  state  court  for 
the  foreclosure  of  such  lien  without  leave 
of  the  Bankruptcy  Court,  it  is  an  unwar- 
rantable interference  with  the  assets  of 
the  estate  in  the  custody  of  the  latter 
court,  and  the  further  prosecution  of  such 
action  will  be  stayed.  In  re  Emslie,  (C. 
C.  A.  2d  Cir.  1900)  102  Fed.  291,  4  Am. 
Bankr.  Rep.  126. 

A  preferential  mortgagee  may  be  en- 
joined from  selling  or  otherwise  disposing 
of  the  property  pending  the  adjudication 
in  bankruptcy;  and  it  is  immaterial  that 
the  mortgage  was  given  to  secure  a  debt 
contracted  in  good  faith  before  the  pas- 
sage  of  the  Bankruptcy  Act.  In  re 
Nathan,   (D.  C.  Nev.   1899)    92  Fed.  590. 

Bankrupt's  landlord  restrained  from 
interfering  with  leased  premises. — A  court 
of  bankruptcy  has  power  to  restrain  a 
landlord  from  interfering  with  the  pos- 
session,  by  a  trustee,  of  a  store  occupied 
by  the  bankrupt  under  an  unexpired  lease, 
and  which  contains  a  valuable  stock  of 
goods,  until  the  trustee  has  had  a  reason- 
able time  to  dispose  of  the  same,  where 
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they  cannot  be  removed  without  serious 
loss  to  the  estate,  on  the  giving  of  a 
bond  to  protect  the  landlord  from  loss. 
In  re  Schwartzman,  (D.  C.  S.  C.  1909) 
167  Fed.  399,  21  Am.  Bankr.  Rep.  885. 
See  also  In  re  Lines,  (M.  D.  Pa.  1903) 
133  Fed.  803,  13  Am.  Bankr.  Rep.  318. 

In  In  re  Kimmel,  (E.  D.  Pa.  1910)  183 
Fed.  665,  it  appeared  that  the  bankrupt 
was  a  lessee  for  a  term  of  five  years,  and 
that  his  trustee  received  an  offer  for  the 
unexpired  term,  and  the  good  will  of  the 
business,  together  with  certain  personal 
property,  and  that  the  referee  ordered  the 
Bcceptance  of  such  offer:  and  it  was  held 
that,  pending  the  offer  and  Its  acceptance, 
dispossession  proceedings,  instituted  by 
the  landlord  in  a  state  court,  might  bo 
restrained. 

And  where  a  receiver  was  appointed  to 
take  charge  of  the  assets,  and  prior  to  his 
qualification  the  bankrupt's  lessors  insti- 
tuted summary  proceedings  in  the  state 
court  to  recover  the  leased  premises  which 
contained  such  assets,  but  no  possession 
had  been  obtained  prior  to  the  qualifica- 
tion of  the  receiver,  it  was  held  that  the 
receiver  was  entitled  to  an  injunction  re- 
straining the  summary  proceedings.  In 
re  Kleinhans,  (W.  D.  N.  Y.  1902)  113 
Fed.  107,  7  Am.  Bankr.  Rep.  604. 

Garnishment  and  attachment. —  In  In 
re  Beerman,  (1901)  112  Fed.  662,  an  in- 
junction was  granted  restraining  a  cred- 
itor from  collecting  money  under  gar- 
nishee process  until  the  bankrupt's  right 
to  a  discharge  wa^  determined.  See  also 
as  to  restraining  attaching  creditors  Bear 
V.  Chase,   (C  C.  A.  1900)   99  Fed.  920. 

When  judgment  is  not  enforceable 
against  bankrupt. —  That  a  suit  brought 
against  a  bankrupt  in  a  state  court  may 
result  in  the  diminution  of  his  estate  ap- 
plicable in  bankruptcy  to  the  payment  of 
his  debts,  is  not  a  conclusive  reason  for 
restraining  the  prosecution  of  the-  suit, 
when  the  personal  liberty  of  the  bankrupt 
is  not  threatened,  and  when  the  judg- 
ment sought  is  not  to  be  enforced  against 
him,  but  against  some  one  else.  In  re 
Franklin,  (1901)   106  Fed.  666. 

VII.  Stay  in  Other  Cases. 

Stay  in  aid  of  jurisdiction. —  In  many 
instances  the  granting  of  a  stay  of  pro- 
ceedings, instituted  in  another  court,  has 
been  deemed  to  be  necessary  for  the  pro- 
tection of  the  bankruptcy  proceedings  and 
in  order  to  give  effect  to  the  statute;  and 
where  this  element  appears  a  stay  will 
be  allowed.  Lea  v.  George  M.  West  Co., 
(E.  D.  Va.  1899)  91  Fed.  2.37,  1  Am. 
Bankr.  Rep.  261;  In  re  Basch,  (S.  D. 
X.  Y.  1899)  97  Fed.  761,  3  Am.  Bankr. 
Rep.  235;  In  re  Emslie,  (C.  C.  A.  2d  Cir. 
1900)  102  Fed.  291,  4  Am.  Bankr.  Rep. 
126;  In  re  Kleinhans,  (W.  D.  X,  Y.  1002) 
113  Fed.  107,  7  Am.  Bankr.  Rep.  604; 
In  re  Gutman,  (S.  D.  N.  Y.  1902)  114 
Fed.  1009,  8  Am.  Bankr.  Rep.  252;  In  re 


Wollock,  (N.  D.  111.  1903)  120  Fed.  616, 
9  Am.  Bankr.  Rep.  685;  In  re  Mustin, 
(N.  D.  Ala.  1908)  166  Fed.  506,  21  Am. 
Bankr.  Rep.  147. 

And  see  also  White  v,  Schloerb,  (1900) 
178  U.  S.  542,  20  S.  Ct.  1007,  44  U.  S. 
(L.  ed.)  1183,  4  Am.  Bankr.  Rep.  178, 
wherein  it  was  held  that  after  an  adju- 
dication in  bankruptcy,  an  action  in  re- 
plevin cannot  be  commenced  and  main- 
tained against  the  bankrupt  to  recover 
property  in  the  possession  of,  and  claimed 
by,  the  bankrupt,  at  the  time  of  the  adju- 
dication, which  property  was  in  the  pos- 
session of  a  referee  in  bankruptcy  when 
the  action  of  replevin  was  begun. 

Stay  of  proceedings  annulled  by  adju- 
dication.—  A  court  of  bankruptcy  will 
stay,  on  request,  all  further  action  in  the 
state  courts  on  such  proceedings  as  are 
annulled  under  the  provisions  of  sub- 
divisions e  or  /  of  section  67.  Bear  v. 
Chase,  (C.  C  A.  4th  Cir.  1900)  99  Fed. 
920,  3  Am.  Bankr.  Rep.  746;  In  re  Lesser, 
(S.  D.  N.  Y.  1900)  100  Fed.  433,  3  Am 
Bankr.  Rep.  758;  In  re  Tune,  (N.  D.  Ala. 
1902)  115  Fed.  906,  8  Am.  Bankr.  Rep. 
285;  In  re  Walsh,  (N".  D.  la.  1908)  159 
Fed.  560,  20  Am.  Bankr.  Rep.  472.  See 
also  In  re  Nathan,  (D.  C.  Nev.  1899)  92 
Fed.  590;  Rumsey,  etc.,  Co.  v.  Novelty, 
etc.,  Mfg.  Co.,  (E.  T).  Mo.  1899)  99  Fed. 
699,  3  Am.  Bankr.  Rep.  704.  And  see  the 
annotation  under  section  67/. 

Stay  of  action  directed  against  exempt 
property. —  Where  a  creditor  of  a  bank- 
rupt holds  a  written  waiver  of  exemp- 
tions, which  is  permitted  by  the  law  of 
the  state,  the  court  of  bankruptcy  should 
not,  on  application  of  the  bankrupt,  en- 
join him  from  prosecuting  an  attachment 
suit  in  a  state  court  against  property 
claimed  by  the  bankrupt  as  exempt,  at 
least  not  longer  than  until  the  property 
shall  have  been  set  aside  as  exempt  by 
the  trustee,  the  validity  of  the  waiver 
being  a  matter  immaterial  to  the  court 
of  bankruptcy,  and  one  for  the  state  court 
to  determine.  B.  F.  Roden  Grocerv  Co.  t*. 
Bacon,  (C.  C.  A.  5th  Cir.  1904)  1.33  Fed. 
515,  13  Am.  Bankr.  Reg.  251.  See  also 
Sayre  First  Nat.  Bank  v.  Bartlett,  (Pa. 
1908)   21  Am.  Bankr.  Rep.  88. 

Stay  of  suits  brought  against  officers. — 
Where  a  receiver  in  bankruptcy  acts  as  an 
officer  of  the  court  in  the  administration 
of  the  estate,  the  Bankruptcy  Court  has 
jurisdiction  to  determine  the  validity  of 
his  acts,  even  to  the  extent  of  preventing 
an  action  at  law  by  one  who  is  raising  no 
question  and  relying  on  no  right  which  is 
not  within  the  jurisdiction  of  the  Bank- 
ruptcy Court  in  the  bankruptcy  proceed- 
ing, the  parties  being  the  same;  but  such 
court  has  no  jurisdiction  to  prevent  the 
maintenance  of  an  action  against  the  re- 
ceiver to  enforce  a  liability  in  personam 
against  him  for  acts  done  beyond  the 
scope  of  his  authority.  In  re  Spechler, 
(E.  D.  N.  Y.  1911)    185  Fed.  311.     And 
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see  to  the  same  effect  In  re  Kanter,  ( C.  C. 
A.  2d  Cir.  1903)  121  Fed.  984,  9  Am. 
Bankr.  Rep.  372.  See  also  In  re  Russell, 
(C.  C.  A.  2d  Cir.  1900)  101  Fed.  261,  3 
Am.  Bankr.  Rep.  658;  In  re  Spitzer,  (C. 
C.  A.  2d  Cir.  1904)  130  Fed.  879,  12  Am. 
Bankr.  Rep.  346;  In  re  Kalb,  etc.,  Mfg. 
Co.,  (C.  C.  A.  2d  Cir.  1908)  165  Fed. 
895,  21  Am.  Bankr.  Rep.  393. 

Stay  to  prevent  bankrupt's  arrest. —  It 
is  the  duty  of  the  judge  or  referee,  charged 
with  the  administration  of  the  Bankruptcy 
Law,  to  stay  proceedings  in  a  state  court 
which  will,  or  may,  result  in  the  arrest 
and  imprisonment  of  the  bankrupt  during 
the  pendency  of  proceedings  in  which  he 
is  the  bankrupt;  and  this  is  true  even 
though  such  arrest  and  imprisonment 
might  be  a  contempt  of  court,  and  the 
bankrupt  still  have  the  right  to  a  dis- 
charge from  custody  through  habeas  cor- 
pus. In  re  Grist,  (N.  D.  N.  Y.  1898)  1 
Am.  Bankr.  Rep.  89.  And  see  the  anno- 
tation under  section  9(i. 

VIII..  Vacatino  Stat. 

When  stay  will  be  vacated. —  A  stay 
order  restraining  the  prosecution  of  an 
action  against  a  bankrupt,  entered  under 
section  11a,  is  in  its  nature  temporary 
only,  and  should  ordinarily  be  vacated  as 
a  matter  of  course,  on  application  of  the 
creditor,  after  the  bankrupt  has  been  dis- 
charged. In  re  Rosenthal,  (S.  D.  N.  Y. 
1901)  108  Fed.  368,  5  Am.  Bankr.  Rep. 
799.  See  also  Wakeman  v.  Throckmorton, 
(1902)  74  Conn.  616,  51  Atl.  554. 

By  the  terms  of  the  statute  the  stay  is 
granted  only  for  the  time  during  which 
the  question  of  discharge  may  be  open 
and  pending.  If  a  discharge  is  denied, 
or  the  time  for  asking  one  is  allowed  to 
expire  without  making  the  application 
therefor,  there  is  no  occasion  for  a  stay. 
If  the  discharge  is  granted,  the  right  of 


action  is  brought  under  its  effect  and  the 
bankrupt  is  entitled  to  its  protection  by 
proper  legal  remedies.  The  vacation  of 
the  stay,  however,  should  be  made  with- 
out prejudice  to  the  rights  of  the  bank- 
rupt under  the  discharge.  In  re  Flanders, 
(D.  C.  Vt.  1903)  121  Fed.  936,  10  Am. 
Bankr.  Rep.  379. 

Vacation  as  to  persons  not  within  juris- 
diction. — A  motion  to  vacate  a  stay  will 
be  granted  in  so  far  as  the  stay  applies 
to  persons  outside  of  the  territorial  juris- 
diction of  the  court,  and  not  personally 
subject  to  its  orders  within  the  jurisdic- 
tion. In  re  Isaac  Harris  Co.,  ( E.  D.  N.  Y. 
1909)  173  Fed.  735,  23  Am.  Bankr.  Rep. 
237. 

Vacation  to  permit  sale  of  property. — 
Where  a  bankrupt  owned  a  remainder  In* 
terest  in  certain  real  property  in  the  hands 
of  trustees  subject  to  a  valid  judgment 
lien  on  the  bankrupt's  interest,  and  it 
did  not  appear  that  the  trustee  could  ob- 
tain a  sufficient  amount  for  the  bank- 
rupt's rights  in  the  estate  in  the  remain- 
der to  justify  a  direction  that  the  trustee 
attempt  to  sell  such  rights  and  pay  off 
the  undisputed  lien  of  the  judgment  cred- 
itor, a  stay  precluding  the  creditor  from 
proceeding  to  enforce  the  judgment  against 
such  remainder  will  be  vacated,  subject 
to  the  right  of  the  trustee  to  join  in  any 
proceeding  taken  by  the  creditor,  or  to 
protect  any  equity  which  might  arise.  In 
re  Arden,  (B.  D.  N.  Y  1911)  188  Fed. 
476. 

Vacation  to  permit 'proceedings  for  con- 
tempt.—  A  stay  of  proceedings  against  the 
bankrupt  in  the  state  court  will  be  va- 
cated so  as  to  permit  creditors  to  move 
the  state  court  to  punish  the  bankrupt 
for  contempt  committed  prior  to  the  filing 
of  the  banlcruptcv  petition.  In  re  Sims, 
(S.  D.  N.  Y.  1910)  176  Fed.  645,  23  Am. 
Bankr.  Rep.  899. 


b  [Appearance  of  trustee.]  The  court  may  order  the  trustee  to  enter 
his  appearance  and  defend  any  pending  suit  against  the  bankrupt. 
[{1898)  30  Stat.  L.  549.] 


Intervention  by  trustee  may  be  aUowed. 

—  Under  the  express  terms  of  section  116 
the  court  may  order  the  trustee  to  enter 
his  appearance  and  defend  any  suit  pend- 
ing against  the  bankrupt.  Heath  v, 
Shaffer,  (N.  D.  la.  1899)  93  Fed.  647,  2 
Am.  Bankr.  Rep.  98;  In  re  Klein,  (N.  D. 
111.  1899)  97  Fed.  31,  3  Am.  Bankr.  Rep. 
174;  In  re  Porter,  (D.  C.  Ky.  1901)  109 
Fed.  Ill,  6  Am.  Bankr.  Rep.  259;  Des 
Moines  Sav.  Bank  t?.  Morgan  Jewelry  Co., 
(1904)  12  Am.  Bankr.  Rep.  781,  123  la. 
432.  99  N.  W.  121;  Conti  t'.  Sunseri,  (Pa. 
1907)    18  Am.  Bankr.  Rep.  891. 

Order  discretionary. — Suits  begun  against 
a  bankrupt  before  the  lattcr's  bankruptcy 
may  be  defended  or  stayed,  in  the  discre- 
tion of  the  Bankruptcy  Court,  according 


as  the  interests  of  the  bankrupt's  credit- 
ors shall  require.  In  re  St.  Albans  Foun- 
dry Co.,  (D.  C.  Vt.  1900)  4  Am.  Bankr. 
Rep.  594.  See  also  Victor  Talking  Mach. 
Co.  r.  Hawthorne,  etc.,  Mfg.  Co.,  (E.  D. 
Pa.  1909)  173  Fed.  617,  23  Am.  Bankr. 
Rep.  234;  In  re  Porter,  .(1901)  109  Fed. 
111. 

Intervention  in  attachment  suits. — 
Wiere  creditors  of  an  insolvent  debtor 
sue  out  attachments  on  his  property  in 
a  state  court,  and  cause  the  same  to  be 
sold  thereunder  and  the  proceeds  paid  into 
court,  and  within  four  months  thereafter 
he  is  adjudged  bankrupt  on  a  petition  al- 
leging such  attachments  to  be  preferential 
and  to  constitute  acts  of  bankruptcy,  an 
intervening  petition   filed  by  the  trustee 
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in  bankruptcy  in  the  state  court  should 
be  limited  to  a  demand  for  the  proceeds 
of  sale  remaining  in  court.  Bear  v.  Chase, 
(C.  C.  A.  4th  Cir.  1900)  99  Fed.  920,  3 
Am.  Bankr.  Rep.  746. 

The  fact  that  a  warrant  of  attachment 
has  been,  levied  upon  the  property  of  the 
bankrupt  does  not  authorize  the  trustee 
in  bankruptcy  to  intervene,  in  an  action 
in  which  attachment  issued,  for  the  pur- 
pose of  obtaining  possession  of  the  at- 
tached property.  Jewett  v.  Huffman, 
(1905)  13  Am.  Bankr.  Rep.  738,  14  N.  D. 
110,  103  N.  W.  408. 

An  order  of  the  Bankruptcy  Court,  per- 
mitting intervention,  but  leaving  the 
question  of  the  effect  and  validity  of  the 
attachments  to  be  determined  in  the  state 
court,  is  erroneous.  Bear  t?.  Chase,  ( C.  C. 
A.  4th  Cir.  1900)  99  Fed.  920,  3  Am. 
Bankr.  Rep.  746. 

Intervention  to  protect  assets. — ^Where, 
at  the  time  of  an  adjudication  in  bank- 
ruptcy, property  of  the  bankrupt  is  in 
the  hands  of  a  receiver  appointed  by  a 
state  court  in  a  suit  brought  against  the 
bankrupt  by  a  judgment  creditor,  the 
trustee  in  bankrupt^,  when  appointea, 
should  intervene  in  sudi  suit  in  the  state 
court,  by  petition,  for  the  protection  of 
the  interests  of  the  general  creditors  of 
the  estate.  In  re  Klein,  (N.  D.  111.  1899) 
97  Fed.  31,  3  Am.  Bankr.  Rep.  174. 

Intervention  does  not  oust  jurisdiction 
of  state  court. —  A  trustee  in  bankruptcy 
by  intervening  in  an  action  to  enforce  a 
specific  lien  upon  an  insolvent,  pending  in 
a  state  court,  cannot  thereby  oust  the 
jurisdiction  of  the  court.  Des  Moines  Sav. 
Bank  t\  Morgan  Jewelry  Co.,  (1904)  12 
Am.  Bankr.  Rep.  781,  123  la.  432,  99 
N".   W.    121. 

Effect  of  state  statutes  and  rules  of 
practice  on  intervention. — The  Bankruptcy 
Law,  however  mandatory  it  may  be,  does 
not  control  the  practice  in  state  courts, 
and  was  not  intended  to  do  so.  If  an 
order  be  made,  under  section  116,  com- 
manding   the   trustee   to    intervene   in   a 


state  court  in  an  action  to  which  the 
bankrupt  is  a  party,  the  trustee  performs 
his  full  duty  when  he  makes  a  proper 
application  to  such  state  court  to  be  let 
into  the  action  therein  pending.  In  dis- 
posing of  such  an  application  the  state 
statutes  and  rules  of  practice  must  neces- 
sarily govern  the  same  as  when  any  other 
party  invokes  the  court's  juribdiction. 
Bank  of  Commerce  v.  Elliott,  (Wis.  1901) 
6  Am.  Bankr.  Rep.  409,  following  Na- 
tional Distilling  Co.  v.  Seidel,  (1899)  103 
Wis.  489,  79  N.  W.  744. 

The  judgment  of  the  state  court  is  con- 
clusive on  the  trustee,  where  he  has  inter- 
vened in  a  suit  pending  therein  by 
permission  of  the  court  of  bankruptcy, 
even  though  he  was  not  a  necessary  party 
to  the  suit.  Linstroth  Wagon  Co.  v. 
Ballew,  (C.  C.  A.  5th  Cir.  1907)  149  Fed. 
960,  18  Am.  Bankr.  Rep.  23.  See  also 
In  re  Skinner,  (N.  D.  la.  1899)  97  Fed. 
190,  3  Am.  Bankr.  Rep.  163;  In  re  Van 
Alstyne,  (N.  D.  N.  Y.  1900)  100  Fed. 
929,  4  Am.  Bankr.  Rep.  42;  Des  Moines 
Sav.  Bank  i;.  Morgan  Jewelry  Co.,  (1904) 
12  Am.  Bankr.  Rep.  781,  123  la.  432, 
99  N.  W.  121. 

Plaintiff  may  make  trustee  party  de- 
fendant.— ^Where,  pending  a  suit  in  equity 
for  infringement  of  a  patent  against  a 
corporation,  the  defendant  is  adjudged  a 
bankrupt,  the  complainant  is  entitled  to 
file  a  supplemental  bill,  making  its  trus- 
tee a  party  defendant,  that  he  may  be 
bound  by  a  decree,  so  far  as  that  result 
may  properly  follow,  whether  or  not  he 
will  make  a  defense  being  a  matter  to  be 
determined  by  him  and  the  Bankruptcy 
Court.  Victor  Talking  Mach.  Co.  r.  Haw- 
thorne, etc.,  Mfg.  Co.,  (E.  D.  Pa.  1909) 
173  Fed.  617,  23  Am.  Bankr.  Rep.  234. 

As  to  the  discretion  of  the  trustee, 
under  the  Bankruptcy  Act  of  1867,  see 
Reade  v.  Waterhouse,  (1873)  52  N.  Y. 
587;  Traders'  Nat,  Bank  v,  Campbell, 
(1871)  14  Wall.  87,  20  U.  S.  (L.  ed.) 
832. 


c  [Prosecution  of  suit  by  trustee.]  A  trustee  may,  with  the  approval 
of  the  court,  be  permitted  to  prosecute  as  trustee  any  suit  commenced  by 
the  bankrupt  prior  to  the  adjudication,  with  like  force  and  effect  as  though 
it  had  been  commenced  by  him.     [{1898)  30  Stat,  L,  549.] 


Prosecution  of  suit  by  bankrupt. —  In 
Johnson  v.  Collier,  (1912)  222  U.  S.  638, 
32  S.  Ct.  104,  56  U.  S.  (L.  ed.)  306,  the 
question  arose  whether  prior  to  the  elec- 
tion of  a  trustee  the  bankrupt  might 
prosecute.  The  answer  was  in  the  affirma- 
tive, the  court  saying:  "The  trustee, 
with  the  approval  of  the  court,  may 
prosecute  any  suit  commenced  by  the 
bankrupt  prior  to  the  adjudication.  But 
the  statute  is  otherwise  silent  as  to  the 
right  of  the  bankrupt  himself  to  begin  a 
suit  in  the  time  which  intervenes  between 
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the  filing  of  the  petition  and  the  election 
of  the  trustee.  There  is  a  conflict  in  the 
conclusions  reached  in  the  few  cases  deal-, 
ing  with  this  question.  Rand  v.  Sage, 
(1905)  94  Minn.  344,  102  N.  W.  864; 
Rand  v.  Iowa  Cent.  R.  Co.,  (1906)  186 
N.  Y.  58,  78  N.  E.  674,  116  A.  S.  R.  630, 
9  Ann.  Cas.  642;  Gordon  17.  Mechanics'  & 
Traders'  Insurance  Co.,  (1907)  120  La. 
441,  45  So.  384,  124  A.  S.  R.  434,  14 
Ann.  Cas.  886,  15  L.  R.  A.  (N.  S.)  827. 
While  for  many  purposes  the  filing  of 
the  petition  operates  in  the  nature  of  an 
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attachment    upon    choses    in    action    and 
oilier  property  of  the  bankrupt,  yet  his 
title  is  not  thereby  divested.     He  is  still 
the  owner,  though  holding  in  trust  until 
the  appointment  and  qualification  of  the 
trustee,    who   thereupon    becomes    '  vested 
by  operation  of  law  with  the  title  of  the 
bankrupt  *  as  of  the  date  of  adjudication. 
(§  70.)     Until  such  election  the  bankrupt 
has  title  —  defeasible,  but  sufficient  to  au- 
thorize the  institution  and  maintenance  of 
a  suit  on  any  cause  of  action  otherwise 
possessed  by  him.     It  is  to  the  interest  of 
all    concerned    that    this    should    be    so. 
There  must  always  some  time  elapse  be- 
tween the  filing  of  the  petition  and  the 
meeting   of   the    creditors.      During    that 
period    it   may   frequently    be    important 
that  action  should  be  commenced,  attach- 
ments and  garnishments  issued,  and  pro- 
ceedings taken  to  recover  what  would  be 
lost    if   it   were    necessary   to   wait  until 
tlie  trustee  was  elected.     The  institution 
of  such  suit  will  result  in  no  harm  to  the 
estate.     For  if  the  trustee  prefers  to  begin 
a  new  action  in  the  same  or  another  court 
in    his    own    name,    the    one    previously 
brought  can  be  abated.     If,  however,  he 
is  of  opinion  that  it  would  be  to  the  bene- 
fit of  the  creditors,  he  may  intervene  in 
the  suit  commenced  by  the  bankrupt  and 
avail    himself    of    rights    and    priorities 
thereby  acquired.     Thatcher  r.  Rockwell, 
(1881)    105  U.  S.  467,  26  U.  S.    (L.  ed.) 
949.     If,  because  of  the  disproportionate 
expense,  or  uncertainty  as  to  the  result, 
the   trustee   neither   sues   nor   intervenes, 
there  is  no  reason  why  the  bankrupt  him- 
self should  not  continue  the  litigation.   He 
has  an   interest   in  making  the  dividend 
for  creditors  as  large  as  possible,  and  in 
some   states   the  more  direct   interest  of 
creating  a  fund  which  may  be  set  apart 
to  him  as  an  exemption.     If  the  trustee 
will  not  sue  and  the  bankrupt  cannot  sue, 
it  might  result  in  the  bankrupt's  debtor 
being   discharged   of   an   actual    liability. 
The    statute    indicates    no    such    purpose, 
and   if  money  or  property  is  finally  re- 
covered, it  will  be  for  the  benefit  of  the 
estate.     Nor   is   there   any  merit   in   the 
suggestion    that    this    might    involve    a 
liability   to   pay  both   the   bankrupt   and 
the  trustee.     The  defendant  in  any  such 
suit  can,  by  order  of  the  Bankrupt  Court, 
be  amply  protected  against  any  danger  of 
being  made  to  pay  twice." 

Prosecution  of  suit  by  trustee. —  A 
trustee  in  bankruptcy  may,  with  the 
.  approval  of  the  court,  be  permitted  to 
prosecute  any  suit  commenced  by  the 
bankrupt  prior  to  the  adjudication,  with 
the  same  force  and  effect  as  though  such 
action  had  been  instituted  by  the  trustee. 
Jn  re  Price,  (S.  D.  N.  Y.  1899)  92  Fed. 
987.  1  Am.  Bankr.  Rep.  600;  Griffin  t?. 
Mutual  h.  Ins.  Co.,  (1904)  11  Am.  Bankr. 
Rep.  022,  119  Ga.  003,  46  S.  E.  870; 
Uahlo  »•.  Cole,  (1000)  In  Am.  Bankr. 
Rep.  691,  112  App.  Div.  636,  98  X.  Y.  S. 


1049;  Kessler  r.  Herklotz,   (N.  Y.  1909) 
22  Am.  Bankr.  Rep.  257. 

Approval  of  bankruptcy  court  essentiaL 
—  It  is  improper  for  the  state  court  to 
permit  the  substitution  of  the  trustee  in 
bankruptcy  as  plaintiff  in  an  action  begun 
by  the  bankrupt  therein,  prior  to  adjudi- 
cation, unless  the  consent  of  the  federal 
court  thereto  is  first  obtained  and  aff  rma- 
tively  shown.  Hahlo  t;.  Cole,  (1906)  15 
Am.  Bankr.  Rep.  591,  112  App.  Div.  636, 
98  N.  Y.  S.  1049;  Kessler  v.  Herklotz, 
(N^.  Y.  1909)  22  Am.  Bankr.  Rep.  257. 
See  also  Traders'  Ins.  Co.  r.  Mann,  (Ga. 
1903)  11  Am.  Bankr.  Rep.  269;  Callahan 
V.  Israel,  (1904)  186  Mass.  383,  71  N.  E. 
812. 

The  court  whose  approval  this  section 
requires  is  the  court  who  appointed  the 
trustee.  The  Alert,  (D.  C.  Mass.  1912) 
199  Fed.  542. 

Actions  for  personal  torts  are  not  in- 
tended, but  only  actions  in  which  the 
estate  is  concerned;  and  therefore  the 
bankrupt  has  a  right  to  determine  for 
himself  whether  an  action  by  him  for 
malicious  imprisonment  and  arrest  upon 
a  criminal  charge  shall  be  further  prose- 
cuted or  not.  In  re  Haensell,  (1899)  91 
Fed.  355,  wherein  the  bankrupt's  applica- 
tion for  leave  to  prosecute  such  suit  was 
denied,  because  leave  was  unnecessary. 

Substitution  of  trustee  as  plaintiff. — 
In  In  re  Price,  (1899)  92  Fed;  987,  the 
court  entered  an  order  authorizing  the 
trustee  to  apply  to  the  state  court  for 
leave  to  be  substituted  as  a  plaintiff  in 
certain  proceedings,  to  the  end  that  funds 
in  a  receiver's  hands  might  be  turned  over 
to  him  for  distribution  among  creditors. 

Failure  of  trustee  to  intervene  does  not 
abate  action  against  bankrupt. —  If  no 
trustee  is  appointed,  or  if  the  Bankruptcy 
Court  does  not  consider  it  to  the  interest 
of  the  estate  to  permit  the  trustee  to 
prosecute  a  suit  previously  brought  by 
the  bankrupt,  the  action  does  not  thereby 
abate,  nor  is  the  bankrupt's  debtor  dis- 
charged from  liability  in  the  pending 
action.  Griflftn  v.  Mutual  L.  Ins.  Co., 
(1904)  11  Am.  Bankr.  Rep.  622,  119  Ga. 
664,  46  S.  E.  870;  Hahlo  v.  Cole,  (N.  Y. 
1906)    15  Am.  Bankr.  Rep.  691. 

Costs. —  The  trustee  will  not  be  held 
liable  for  costs  in  an  action  wherein  he 
has  not  intervened,  and  in  the  prosecu- 
tion of  which  he  has  taken  no  part. 
Kessler  t?.  Herklotz,  (N.  Y.  1909)  22  Am. 
Bankr.  Rep.  267. 

As  to  the  practice  under  prior  bank- 
ruptcy acts  in  respect  of  prosecution  by 
the  trustee  of  suits  commenced  by  the 
bankrupt,  see  Thatclier  v.  Rockwell,  (1881) 
105  U.  S.  467,  26  U.  S.  (L.  ed.)  949; 
In  re  Boyd,  (1871)  2  Hughes  349,  3  Fed. 
Cas.  No.  1,745;  Serra  6  Hijo  v,  Hoffman, 
(1877)  29  La.  Ann.  17;  Ramsey  v.  Fel- 
lows, (1879)  58  N.  H.  607;  Dessan  v. 
Johnson,  (Supm.  Ct.  Spec.  T.  1883)  66 
How.  Pr.    (N.  Y.)    4. 
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d  [Time  for  bringing  suit  against  trustee.]  Suits  shall  not  be  brought 
by  or  against  a  trustee  of  a  bankrupt  estate  subsequent  to  two  years  after 
the  estate  has  been  closed.     [{1898)  30  Stat.  L.  549,] 


Time  withm  which  trustee  may  sue. — 
A  trustee  in  bankruptcy  may  maintain  an 
action  to  set  aside  a  conveyance  made  by 
the  bankrupt  at  any  time  within  two 
years  after  the  estate  is  closed,  provided 
the  action  was  not  barred  by  the  state 
law  at  the  time  the  petition  in  bank- 
ruptcy was  filed.  Sheldon  v,  Parker, 
(1902)  11  Am.  Bankr.  Rep.  152,  66  Neb. 
610,  92  X.  W.  923. 

This  provision  is  separate  from  and 
independent  of  a  state  statute  of  limita- 
tions, and  it  may  extend  or  may  contract 
the  time  provided  in  the  state  statute. 
"  Thus,  if  at  the  time  of  the  appointment 
of  the  assignee  but  a  few  days  remained 
of  the  time  necessary  to  complete  the 
bar,  the  time  would  be  extended;  or,  if 
the  statute  had  just  commenced  running, 
and  under  the  state  law  would  have  ten 
years  to  run  ...  it  would  be  complete 
witiiin  two  years."  Freelander  t*.  Hollo- 
man,  (1873)  9  Nat.  Bankr.  Reg.  331, 
9  Fed.  Cas.  No.  5,081;  Sheldon  v.  Parker, 
(1902)  66  Neb.  610,  92  N.  W.  923,  930; 
Rock  V.  Dennett,  (1892)  155  Mass.  500, 
30  N.  E.  171. 

"Closed"  means  properly  and  finally 
closed,  hence  a  suit  is  not  barred  by  the 
lapse  of  the  two-year  period  from  the 
time  an  estate  is  declared  closed  when  it 
is  subsequently  reopened  under  section  2 
(8).  Bilafsky  v.  Abraham,  (1903)  183 
Mass.  401,  67  N.  E.  318. 

Leave  to  sue  trustee  unnecessary. —  A 
trustee  in  bankruptcy  may  be  sued  with- 
out first  obtaining  leave  from  the  Bank- 
ruptcy Court.  In  re  Smith,  (S.  D.  N.  Y. 
1903)  121  Fed.  1014,  9  Am.  Bankr.  Rep. 
603. 

Continuance  of  suit,  brought  by  trustee, 
after  closing  estate. —  A  suit  brought  by 
a  trustee  in  bankruptcy  may,  after  the 
estate  has  been  closed,  be  maintained  by 
the  bankrupt  for  his  own  benefit,  in  the 
name  and  with  the  consent  of  the  trustee. 
Stone  V.  Jenkins,  (Mass.  1900)  4  Am. 
Bankr.  Rep.  568. 

Suits  against  bankrupt  and  receiver  un- 
authorized.—  Section   11   clearly  indicates 


that  suits  against  a  bankrupt  and  the 
receivers  are  not  to  be  authorized  by  the 
court  in  any  event,  and  not  against  any 
one  prior  to  the  appointment  of  a  trustee 
who  is  to  represent  the  creditors.  In  re 
Heim  Milk  Product  Co.,  (N.  D.  N.  Y. 
1910)    183  Fed.   787. 

Costs. —  A  court  of  bankruptcy  cannot, 
by  a  summary  order,  require  a  trustee  to 
pay  a  judgment  for  costs  rendered  against 
him  in  another  jurisdiction,  where  there 
are  no  funds  of  the  estate  in  his  hands. 
In  re  Howard,  (N.  D.  Cal.  1904)  130  Fed. 
1004,  12  Am.  Bankr.  Rep.  462. 

The  Bankruptcy  Act  of  1867  contained 
a  provision  barring  suits  brought  "  within 
two  years  from  the  time  the  cause  of 
action  accrued  for  or  against "  the  as- 
signee. For  cases  construing  that  pro- 
vision see  Bailey  v.  Glover,  (1874)  21 
Wall.  342,  22  U.  S.  (L.  ed.)  636;  Jenkins 
V.  International  Bank,  (1882)  106  U.  S. 
671,  2-  S.  Ct.  1,  27  U.  S.  (L.  ed.)  304; 
Phelps  f.  McDonald,  (1878)  99  U.  S.  298, 
25  U.  S.  (L.  ed.)  473;  Freelander  t\ 
Holloman,  (1873)  9  Nat.  Bankr.  Reg.  331; 
Steele  r.  Moody,  (1878)  16  Nat.  Bankr. 
Reg.  668;  Wilt  t\  Stickney,  (1876)  15 
Nat.  Bankr.  Reg.  23,  30  Fed.  Cas.  No. 
17,854;  Gildersleeve  v.  Gaynor,  (1882)  4 
Woods  (U.  S.)  541;  Walker  t;.  Towner, 
(1877)  4  Dill.  (U.  S.jr  165;  Scovill  f. 
Shaw,  (1878)  4  Cliff.  (U.  S.)  649;  Pay- 
son  t?.  Coffin,  (1877)  4  Dill.  (U.  S.)  386; 
In  re  Conant,  (1862)  5  Blatchf.  (U.  S.) 
54;  Peiper  v.  Harmer,  6  Nat.  Bankr.  Reg. 
252;  Chicago,  etc.,  R.  Co.  v.  Jenkins, 
(1882)  103  III.  588;  International  Bank 
V.  Jenkins,  (1883)  107  111.  291;  Pike  t?. 
Lowell,.  (1850)  32  Me.  245;  Minot  v.  Tap« 
pan,  (1879)  127  Mass.  333;  Ross  v.  Wil- 
cox, (1883)  134  Mass.  21;  Rock  t>. 
Dennett,  (1891)  155  Mass.  500,  30  N.  E. 
171;  Ames  r.  Gilman,  (1845)  10  Met. 
(Mass.)  239;  Esmond  v.  Apgar,  (1879) 
76  N.  Y.  359;  Cleveland  v.  Boerum,  (1862) 
24  N.  Y.  613;  CJhemung  Canal  Bank  t?. 
Judson,  (1853)  8  N.  Y.  264;  Cogdell  v. 
Exum,  (1873)  69  N.  C  464;  Union  Canal 
Co.  V.  Woodside,   (1849)    11  Pa.  St.   176. 


Sec.  12.  Compositions,  when  Confirmed. —  a  [When  oflfer  may  be 
made.]  A  bankrupt  may  offer,  either  before  or  after  adjudication,  terms 
of  composition  to  his  creditors  after,  but  not  before,  he  has  been  examined 
in  open  court  or  at  a  meeting  of  his  creditors,  and  has  filed  in  court  the 
schedule  of  his  property  and  the  list  of  his  creditors  required  to  be  filed 
by  bankrupts.  In  compositions  before  adjudication  the  bankrupt  shall 
file  the  required  schedules,  and  thereupon  the  court  shall  call  a  meeting  of 
creditors  for  the  allowance  of  claims,  examination  of  the  bankrupt,  and 
preservation  or  conduct  of  estates,  at  which  meeting  the  judge  or  referee 
shall  preside;  and  action  upon  the  petition  for. adjudication  shall  be  delayed 
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until  it  shall  be  determined  whether  such  composition  shall  be  confirmed. 
[  (Amended  1910,  which  excepted  pending  cases)  36  Stat.  L.  839.] 

As  originally  enacted,  eection  12a  read  as  follows: 

"  Sec.  12.  Compositions,  when  Confirmed. —  a.  A  bankrupt  may  offer  terms  of  com- 
position to  his  creditors  after,  but  not  before,  he  has  been  examined  in  open  court  or  at 
a  meeting  of  his  creditors  and  filed  in  court  the  schedule  of  his  property  and  list  of 
his  creditors,  required  to  be  filed  by  bankrupts.**     [30  Stat,  L.  59%,^ 

In  1910  it  was  amended  "  so  as  to  read  as  *'  in  the  text. 


Constitutionality. —  An  analogous  sec- 
tion in  the  Act  of  June  22,  1874,  sup- 
plementing the  Bankruptcy  Act  of  1867, 
was  pronounced  constitutional  in  Matter 
of  Reiman,  (1874)  7  Ben.  456,  (1875) 
12  Blatchf.  562,  20  Fed.  Cas.  No.  11,673, 
11,675. 

Construction. —  The  provisions  of  the 
statute  .prescribing  the  requisites  of  a 
composition  with  creditors  are  in  deroga- 
tion of  the  common  law  and  are  to  be 
strictly  construed  as  against  those  who 
seek  by  this  means  to  deprive  nonassent- 
ing  creditors  of  their  right  to  have  the 
debtor's  property  administered  upon  and 
distributed  in  the  ordinary  course  of 
bankruptcy  proceedings.  In  re  Rider,  (N. 
D.  N.  Y.  1899)  96  Fed.  808,  3  Am.  Bankr. 
Rep.  178;  In  re  Frear,  (N.  D.  X.  Y.  1903) 
120  Fed.  978,  10  Am.  Bankr.  Rep.  199; 
In  re  Kinnane  Co.,  (S.  D.  Ohio  1915)  221 
Fed.  762.  See  also  In  re  Shields,  (1877) 
4  Dill.  588,  15  Nat.  Bankr.  Reg.  632,  21 
Fed.  Cas.  No.   12,784. 

Nature  of  composition  proceedings. — 
The  case  of  composition  is  in  some  re- 
spects exceptional.  It.  is  a  proceeding 
voluntary  on  both  sides,  by  which  the 
debtor  of  his  own  motion  offers  to  pay 
his  creditors  a  certain  percentage  of  their 
claims  in  exchange  for  a  release  from  his 
liabilities.  The  amount  offered  may  be 
less  or  more  than  would  be  realized 
through  distribution  in  bankruptcy  by  the 
trustee.  The  creditors  may  accept  this 
offer  or  they  may  refuse  it.  For  the  pur- 
poses of  the  composition  all  the  creditors 
are  treated  as  a  class,  and  the  will  of 
the  majority  is  enforced  upon  the  minor- 
ity, provided  the  decision  of  the  majority 
is  approved  by  the  court.  Except  for 
chis  coercion  of  the  minority,  the  inter- 
vention of  the  court  of  bankruptcy  would 
hardly  be  necessary. 

The  effect  of  the  composition  proceeding 
is  to  substitute  composition  for  bank- 
ruptcy proceedings  in  a  certain  sense,  and 
in  a  measure  to  supersede  the  latter  pro- 
ceeding, and  to  reinvest  the  bankrupt  with 
all  his  property  free  from  the  claims  of 
his  creditors.  In  re  Lane,  (D.  C.  Mass. 
1902)  125  Fed.  772,  11  Am.  Bankr.  Rep. 
137;  Cumberland  Glass  Mfg.  Co.  v.  De 
Witt,  (1915)  237  U.  S.  447,  35  S.  Ct. 
636,  69  U.  S.  (L.  ed.)  1042.  See  also 
In  re  Frischknecht,  (C.  C.  A.  2d  Cir. 
1915)  223  Fed.  417. 


Offer  of  composition. —  Prior  to  the 
amendment  of  1910  it  was  held  that  a 
composition  could  not  be  offered  before  the 
adjudication;  but  that  amendment  pro- 
vides for  the  offer  of  a  composition  either 
before  or  after  adjudication.  The  offer 
must  be  made  after,  and  not  before,  the 
bankrupt  has  been  examined  in  open  court 
or  at  a  meeting  of  his  creditors,  and  after 
he  has  filed  in  court  the  schedule  of  his 
property  and  a  list  of  creditors  required 
to  be  filed  by  bankrupts.  In  re  Fox,  (E. 
D.  N.  Y.  1915 ^  222  Fed.- 135;  Cxmiberland 
Glass  Mfg.  Co.  r.  De  Witt,  (1915)  237 
U.  S.  447.  35  S.  Ct.  636,  59  U.  S.  (L.  ed.) 
1024.  And  see  the  following  cases  which 
were  decided  prior  to  the  enactment  of 
the  1910  amendment.  In  re  Rider,  (N.  D. 
N.  Y.  1899)  96  Fed.  808,  3  Am.  Bankr. 
Rep.  178;  In  re  Hilborn,  (S.  D.  N.  Y. 
1900)  104  Fed.  866,  4  Am.  Bankr.  Rep. 
741;  In  re  Frear,  (N.  D.  N.  Y.  1903)  120 
Fed.  978,  10  Am.  Bankr.  Rep.  199. 

The  purpose  of  the  amendment  of  1910, 
providing  that  a  bankrupt  can  offer  a 
composition  before  adjudication  but  after 
he  has  been  examined  in  open  court,  and 
that  upon  filing  schedules  and  suggesting 
a  composition  the  court  shall  call  a  meet- 
ing for  such  examination,  was  to  enable 
the  bankrupt  to  advance  the  time  of 
examination  so  that  he  might  thereafter 
at  once  present  the  offer  of  composition. 
The  intent  clearly  was  to  shorten  the  time 
necessary  in  cases  of  honest  composition 
and  to  do  away  with  the  necessity  of 
waiting  for  adjudication,  first  meeting 
and  subsequent  notice  of  meeting  to  prove 
claims  and  of  the  offer  of  composition. 
In  re  Fox,  (E.  D.  N.  Y.  1915)  222  Fed. 
135. 

To  whom  composition  must  be  offered. 
—  A  composition,  to  be  valid,  must  have 
been  offered  by  the  bankrupt  to  all  of  his 
general  creditors,  whether  or  not  they 
have  proved  their  debts  at  the  time  of  the 
offer;  and  all  must  have  a  reasonable  op- 
portunity to  consider  it.  In  re  Rider, 
(N.  D.  X.  Y.  1899)  96  Fed.  808,  3  Am. 
Bankr.  Rep.  178. 

But  secured  creditors  are  not  necessary 
or  proper  parties  to  a  composition  pro- 
ceeding. In  re  Kahn,  (S.  D.  N.  Y.  1902) 
121  Fed.  412,  9  Am.  Bankr.  Rep.  107. 

Amendment  of  original  offer  of  comr 
position. —  There  is  no  provision  in  the 
Bankruptcy  Act  providing  for  amended  or 
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substituted  offers  of  composition,  but  in 
proper  circumstances,  as  where  it  appears 
that  the  bankrupt  has  at  all  times  acted 
in  good  faith  and  where  the  only  change 
in  the  offer  is  an  increase  in  the  cash 
offered,  the  court  will  permit  an  amend- 
ment of  the  original  offer  of  composition. 
In  re  Cockshaw,  (S.  D.  N.  Y.  1915)  220 
Fed.  239. 

But  where  a  proposed  composition,  clear 
in  its'  provisions,  has  been  submitted  by 
the  bankrupt  and  accepted  by  a  majority 
of  the  creditors  in  number  and  amount 
and  an  amended  or  substituted  offer  is 
made,  the  new  proposition  must  be  sub- 
mitted to  the  several  creditors,  as  upon 
the  first  offer  of  composition,  in  the  or- 
derly manner  prescribed  by  law.  In  re 
Kinnane  Co.,  (S.  D.  Ohio  1914)  217  Fed. 
488. 

See  also  Re  Reiman,  (1874)  7  Ben. 
456,  20  Fed.  Cas.  No.  11,673,  affording 
an  illustration  in  which  the  court,  on 
account  of  a  defect  in  the  composition 
proceedings,  permitted  a  resubmission  of 
the  offer  to  the  creditors  for  their  action, 
and  In  re  Whipple,  (1875)  11  Nat. 
Bankr.  Reg.  524,  29  Fed.  Cas.  No.  17,J513, 
wherein  the  composition  was  refused  be- 
cause the  proposal  was  insufficient;  but 
subsequently  the  debtor  was  permitted  to 
make  a  better  offer  which  was  accepted, 
although  the  practice  was  against  the 
second  offer  unless  goo4  cause  was  shown 
therefor. 

The  term  "in  open  court"  refers  to 
proceedings    before    the    referee.      In    re 


Bloodworth-Stembridge  Co.,  (S.  D.  Ga. 
1910)  178  Fed.  372,  24  Am.  Bankr.  Rep. 
156. 

The  schedule  provided  for  in  section  iia 
is  the  schedule  required  by  section  7a  (8) 
to  be  filed  within  ten  days  after  adjudica- 
tion, and  not  schedules  filed  prior  to 
adjudication.  In  re  Back  Bay  Automobile 
Co.,  (D.  C.  Mass.  1907)  158  Fed.  679,  19 
Am.  Bankr.  Rep.  835,  reversing  19  Am. 
Bankr.  Rep.  33. 

The  examination  of  the  bankrupt  re- 
ferred to  in  section  12a  is  not  an  examina- 
tion of  the  bankrupt  as  a  witness  on  the 
issues  of  insolvency  and  tlie  commission 
of  acts  of  bankruptcy  charged,  but  the 
examination  to  which  the  bankrupt  is 
required  to  submit  by  section  7a  (9).  In 
re  Back  Bay  Automobile  Co.,  (D.  C.  Mass. 
1907)  158  Fed.  679,  19  Am.  Bankr.  Rep. 
835,  reversing  '19  Am.  Bankr.  Rep.  33. 

Meeting  of  creditors. —  The  calling  of 
a  special  meeting  of  creditors  to  receive 
an  offer  of  composition  is  not  required; 
and  a  submission  of  an  offer  of  composi- 
tion to  the  creditors  at  their  first  meeting, 
after  an  examination  of  the  bankrupt,  is 
competent  and  sufficient.  In  re  Ilill)orn, 
(S.  D.  N.  Y.  1900)  104  Fed.  866,  4  Am. 
Bankr.  Rep.  741. 

But  where  composition  is  offered  before 
adjudicationf  it  will  be  observed  that  tlie 
statute  provides  for  the  calling  of  a 
special  meeting. 

Form  No.  60  is  a  petition  for  meeting  to 
consider  composition. 


b  [Application  for  confirming.]  An  application  for  the  confirmation 
of  a  composition  may  be  filed  in  the  court  of  bankruptcy  after,  but  not 
before,  it  has  been  accepted  in  writing  by  a  majority  in  number  of  all 
creditors  whose  claims  have  been  allowed,  which  number  must  represent 
a  majority  in  amount  of  such  claims,  and  the  consideration  to  be  paid  by 
the  bankrupt  to  his  creditors,  and  the  money  necessary  to  pay  all  debts 
which  have  priority  and  the  cost  of  the  proceedings,  have  been  deposited 
in  such  place  as  shall  be  designated  by  and  subject  to  the  order  of  the 
judge.     [{1898)  SO  Stat.  L.  549.] 


Form  No.  61  is  an  application  for  con- 
firmation of  composition. 
Presenting  application  for  confirmation. 

—  The  provision  that  an  application  for 
the  confirmation  of  a  composition  may  be 
filed  in  the  court  of  bankruptcy,  after  the 
consideration  and  the  cost  of  the  proceed- 
ings have  been  deposited  in  a  place  desig- 
nated by,  and  subject  to  the  order  of,  the 
judge,  requires  those  matters  to  be  pre- 
sented to  the  judge  ratlier  than  the 
referee.  In  re  Bloodworth-Stembridge  Co., 
(S    D.  Ga.  1910)    178  Fed.  372. 

Acceptance    by   majority  —  In    general. 

—  Before  an  application  for  the  confirma- 
tion of  a  composition  may  be  filed,  it  is 
necessary  that  the  terms  of  such  composi- 
tion shall  have  been  accepted  in  writing 


by  a  majority  in  number  of  all  creditors 
whose  claims  have  been  allowed;  and  such 
majority  must  represent,  also,  a  majority 
in  amount  of  such  claims.  In  re  Rider, 
(N.  D.  N.  Y.  1899)  96  Fed.  808,  3  Am. 
Bankr.  Rep.  178;  Matter  of  Fox,  (N.  D. 
Ohio  1901 )  «  Am.  Bankr.  Rep.  525 ;  In  re 
Messengill,  (E.  D.  X.  C.  1902)  113  Fed. 
366,  7  Am.  Bankr.  Rep.  669;  In  re  Har- 
vey, (E.  D.  Pa.  1906)  144  Fed.  901,  16 
Am.  Bankr.  Rep.  345;  In  re  Ullman,  (S. 
I).  X.  Y.  1910)  180  Fed.  944;  In  re  Ennis, 
(S.  D.  N.  Y.  1910)  183  Fed.  859;  In  re 
Goldstein,  (D.  C  Conn.  1914)  213  Fed. 
115;  Cumberland  Glass  Co.  v.  De  Witt, 
(1915)  237  U.  S.  447,  35  S.  Ct.  636,  59 
r.  S.   (L.  ed.)    1042. 

The  procedure  in  compositions  requires 
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the  bankrupt  to  make  an  offer  of  specific 
terms  upon  which  he  shall  have  back  his 
estate.  He  must  get  the  consent  of  one- 
half  of  his  creditors  who  have  filed  claims, 
and  deposit  enough  money  to  pay  all  of 
them  who  have  been  scheduled  or  filed 
claims  up  to  that  time.  Then  he  may 
file  a  petition  and  compel  the  remainder 
to  accept  the  terms  if  he  can  induce  the 
court  so  to  order.  In  re  Ennis,  (S.  D. 
X.  Y.  1910)    183  Fed.  859. 

Assignee  of  several  claims  counted  as 
one  creditor. —  In  determining  whether  a 
majority  nave  accepted  an  offer  of  com- 
position an  assignee  of  a  large  number  of 
claims  should  be  counted  as  one  creditor 
only,  and  not  as  the  number  of  creditors 
who  have  assigned  claims  to  him.  In  re 
Aiessengill,  (E.  D.  X.  C.  1902)  113  Fed. 
366,  7  Am.  Bankr.  Rep.  669. 

A  composition  of  a  bankrupt  partner 
of  a  bankrupt  firm,  individually,  without 
the  consent  of  a  majority  in  number  and 
amount  of  his  individual  creditors,  can- 
not be  effected  by  the  consent  of  the  firm 
creditors,  though  the  consenting  majority 
be  more  than  a  majority  of  the  number 
and  amount  of  all  creditors.  In  re  Ull- 
man,    (S.  D.  N.  Y.   1910)    180  Fed.   944. 

Withdraicing  acceptance. —  Creditors  of 
a  bankrupt,  who  have  signed  an  acceptance 
of  an  olFer  of  composition  and  invoked 
the  action  of  the  court  thereon,  will  not 
be  permitted  to  withdraw  their  signa- 
tures, where  it  is  not  alleged  that  they 
were  procured  by  fraud  or  misrepresenta- 
tion. In  re  Levy,  (W.  D.  Pa.  1901)  110 
Fed.  744,  6  Am.   Bankr.  Rep.  299. 

Deposit  —  Oenerally. —  The  considera- 
tion to  be  paid  by  the  bankrupt  to  his 
creditors,  and  the  money  necessary  to  pay 
all  debts  which  have  priority  under  sec- 
tion 64,  and  the  costs  of  the  proceeding, 
must  be  deposited  in  such  place  as  shall 
have  been  designated  by,  and  is  subject 
to,  the  order  of  the  judge,  before  the  ap- 
plication for  the  confirmation  of  a  com- 
position is  filed.  In  re  Rider,  (N.  D. 
X.  Y.  1899)  96  Fed.  808,  3  Am.  Bankr. 
Rep.  178;  Matter  of  Fox,  (X.  D.  Ohio 
1901)  6  Am.  Bankr.  Rep.  .525;  In  re 
Harris,  (W.  D.  Tenn.  1902)  117  Fed. 
575,  9  Am.  Bankr.  Rep.  20;  In  re  Frear, 
(X.  D.  X.  Y.  1903)  120  Fed.  978,  10 
Am.  Bankr.  Rep.  199;  In  re  Flynn,  (D.  C. 
Mass.  1905)  134  Fed.  145,  13  Am.  Bankr. 
Rep.  720;  In  re  Fisher,  (D.  C.  N.  ,). 
1905)  136  Fed.  223,  14  Am.  Bankr.  Rep. 
366;  In  re  Harvey,  (E.  D.  Pa.  1006)  144 
Fed.  901,  16  Am.  Bankr.  Rep.  345;  in  re 
Bloodworth-Stembridge  Co.,  (S.  D.  Ga. 
1910)  178  Fed.  372;  In  re  Wiener,  ( E. 
D.  X.  Y.  1914)  215  Fed.  278,  (1914)  217 
Fed.  173;  Cumberland  Glass  Co.  v.  De 
Witt,  (1915)  237  U.  S.  447,  35  S.  Ct. 
636,  59  I'.  S.    (L.  ed.)    1042. 

The  judge  must  require  the  money  to 
be  deposited,  and  designate  wliat  sum 
shall  be  deposited,  and  it  must  he  depos- 
ited  subject  to  his  orders.     In   re   Blood- 


worth-Stembridge  Co.,    (S.   D.   Ga.    1910) 
178  Fed.  372,  24  Am.  Bankr.  Rep.  15e». 

The  court  will  not  confirm  a  composi- 
tion offered  by  a  bankrupt  to  his  credit- 
ors, where  the  money  deposited  by  him 
to  cover  the  cost  of  the  proceedings  is 
not  sufl^cient  in  amount.  In  re  Rider, 
(X.  D.  X.  Y.  1899)  96  Fed.  808,  3  Am. 
Bankr.  Rep.  178. 

Taxes  must  be  provided  for. —  The  de- 
posit required  on  the  making  of  a  com- 
position must  provide  for  the  payment  of 
taxes,  which  by  section  64o  are  made  a 
preferred  claim  against  the  bankrupt's 
assets.  In  re  Flynn.  (D.  C.  Mass.  1905) 
134  Fed.  145,  13  Am.  Bankr.  Rep.  720. 

Secured  claims. —  The  bankrupt  is  not 
required  to  deposit  sufficient  to  secure  a 
percentage  on  secured  claims,  nor  for  any 
supposed  deficiency,  if  it  has  not  yet  been 
ascertained  and  filed.  In  re  Harvey,  (E. 
D.  Pa.  1906)  144  Fed.  901,  16  Am.  Bankr. 
Rep.  345. 

The  intention  in  the  enactment  of  sec- 
tion 12b  was  to  authorize  a  majority  in 
numbers    and    amounts    of    all    creditors, 
whose  claims  have  been  allowed,  to  pass 
upon  the  question  of  the  acceptance  of  a 
composition;   but  after  that  has  been  de- 
termined,  then   this   section   requires  the 
bankrupt  to   deposit   a   sufficient  sum   to 
cover  the  percentage  offered  in  the  com- 
promise  of    all    the    scheduled   claims   of 
creditors,    and    any    unscheduled    claims 
which   have    been   presented   and   allowed 
before  'confirmation,  because  these  sched- 
uled   claims    are     undoubtedly    provable 
claims  and  discharged  by  a  confirmation 
of  a  composition  by  section   14c    (Glover 
Grocery    Co.    v.    Dome,     (1902)     8    Am. 
Bankr.  Rep.  702.   116  Ga.  216,  42  S.   E. 
347),  and  unless  there  is  a  deposit  suffi- 
cient to  cover  them  the  claimant  is  with- 
out a  remedy.     As  to  all  unsecured  and 
unscheduled  claims  provision  is  made  for 
these  by  section  17a  (3)   in  that  they  are 
not  discharged  by  the  confirmation  of  a 
composition  if  they   have    not   been  duly 
scheduled  in  time  for  proof  and  allowance, 
and    the   creditor   has   had   no    notice   or 
actual    knowledge    of    the    proceeding    in 
bankruptcy.     .So  that  as  to  these  claims 
the  creditor  is  protected,  and  after  a  com- 
position has  been  effected  and  the  bank- 
rupt discharged,  such  a  creditor  could  re- 
cover on  his  claim  against  such  property 
as  the  bankrupt  might  own  when  suit  is 
brought,  at  least  so  much  as  he  paid  his 
other    creditors   who   participated    in   the 
composition.     But  as  to  a  creditor  whose 
claim    has   been   duly   scheduled    in   time 
for  proof  and  allowance,. it  seems  that  he 
must  be  protected  by  a  deposit  of  a  suffi- 
cient    percentage     to     cover     his     claim, 
whether  it  has  been  proven  or  not.    There 
is  no  hardship  in  this  on  the  bankrupt, 
because    he    knows    what   debt«   he    owes, 
and   it   is  presumed  he  will   not  schedule 
more  debts,  or  debts  for  larger  amounts, 
than    he    actually   owes,    and    when    they 
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are  so  scheduled  by  him,  and  he  offers  a 
compromise,  he  should  deposit  sufficient 
to  cover  all  scheduled  debts  without  re- 
gard to  whether  they  have  been  proven 
or  not.  Per  Holland,  D.  J.,  in  In  re 
Harvey,  (E.  D.  Pa.  1906)  144  Fed.  901, 
16  Am.  Bankr.  Rep.  345. 

Costs. —  "  Composition  is  wholly  a  mat- 
ter of  arrangement  by  the  bankrupt  and 
his  creditors,  and  the  negotiations  always 
should  comprehend  a  disposition  of  all  the 
costs,  with  a  definite  understanding  of 
amounts  and  the  method  of  their  pay- 
ment. If  there  be  an  attorney's  fee  not 
waived  the  attorney  should  agree  with 
the  parties  on  the  amount,  or,  if  dis- 
agreed, application  should  be  made  to  the 
court  to  fix  the  fee,  and  so  of  the  re- 
ceiver or  the  trustee;  and  with  every 
item  not  distinctly  fixed  by  the  statutes 
or  rules  of  practice,  this  should  be  done, 
as  a  preliminary  of  the  composition  agree- 
ment, and  as  a  part  of  it.  When  the 
amounts  are  ascertained,  the  parties 
should  agree  whether  the  costs  come  out 
of  the  deposit  for  creditors,  or  whether 
the  bankrupt  provides  an  additional  sum 
to  meet  costs.  If  he  is  to  do  this,  he 
should  bring  the  cost  money  with  the 
other,  to  be  deposited  in  court.  It  is  all, 
however,  purely  a  matter  of  agreement 
by  negotiation,  and  the  court  will  take 
no  part  in  it  by  compelling  either  to  do 
anything  about  it.  It  is  a  mistake  to 
suppose  that  the  statute  requires  the 
bankrupt,  as  a  matter  of  law,  to  pay  the 
costs  in  addition  to  what  he  agrees  to 
pay  the  creditors.  He  is  not  obliged  to 
pay  the  creditors  anything  whatever,  nor 
the  costs,  and  unless  all  the  elements  of 
the  composition  are  mutually  settled  by 
the  agreement  they  make,  the  technical 
and  logical  result  is  that  the  composition 
fails,  or  rather  the  attempt  at  composi- 
tion fails,  and  the  ordinary  administra- 
tion of  the  assets  goes  on  as  if  there  had 
been  no  attempt  to  compound  the  debts. 
The  costs  then  come  out  of  the  assets, 
and  practically  out  of  the  creditors,  al- 
ways being  paid  out  of  whatever  fund  is 
in   court,    unless   otherwise   agreed   upon 


and  provided  for  by  the  parties.  Hence, 
the  payment  of  the  costs  by  the  bankrupt 
under  composition  is  in  a  proper  sense 
voluntary."  Per  Hammond,  J.,  in  In  re 
Harris,  (W.  D.  Tenn.  1902)  117  Fed.  575, 
9  Am.  Bankr.  Kep.  20.  See  also  In  re 
Wiener,  (E.  D.  N.  Y.  1914)  217  Fed.  173, 
wherein  the  court  distinguishecl  between 
the  payment  of  costs  and  the  expenses  in- 
cident to  an  offer  of  composition. 

Attorney  fees. —  Where  a  composition 
ofTered  by  a  bankrupt,  which  includes  the 
payment  of  all  costs,  is  confirmed  after 
opposition,  the  bankrupt's  attorney  will 
not  be  allowed  fees  from  the  estate  for 
his  services  in  securing  the  confirmation. 
In  re  Martin,  (E.  D.  N.  Y.  1907)  152 
Fed.  582,  18  Am.  Bankr.  Rep.  250.  And 
see  annotation  under  section  62. 

Composition  in  money  by  use  of  credit. 
—  Section  12,  in  prescribing  the  time  and 
mode  of  offering  terms  of  composition, 
plainly  contemplates  that  a  composition 
m  money  may  be  offered,  and  expressly 
prescribes  that  an  application  for  the  con- 
firmation of  a  composition  may  be  made 
after,  but  not  before,  "  the  consideration 
to  be  paid  by  the  bankrupt  to  his  credit- 
ors, and  the  money  necessary  to  pay  all 
debts  which  have  priority  and  the  cost 
of  the  proceedings,  have  been  deposited 
in  such  place  as  shall  be  designated  by 
and  subject  to  the  order  of  the  judge." 
The  Act,  of  course,  contemplates  that  tlie 
bankrupt  may  acquire  the  money  required 
for  the  purposes  of  the  composition  by 
the  use  of  his  credit.  Zavelo  v.  Reeves, 
(1913)  227  U.  S.  625,  33  S.  Ct.  365,  67 
U.  S.    (L.  ed.)    676. 

Under  the  Acts  of  1867  and  1874  the 
word  "money"  was  likewise  held  to  in- 
clude notes  or  other  evidences  of  indebted- 
ness. Matter  of  Reiman,  (1874)  7  Ben. 
456,  (1875)  12  Blatchf.  662,  20  Fed.  Cas. 
Xos.  11,673,  11,675;  In  re  Langdon,  (1875) 
2  Lowell  387,  14  Fed.  Cas.  No.  8,058;  In 
re  Hurst,  (1876)  1  Flip.  462,  13  Nat. 
Bankr.  Reg.  465,  12  Fed.  Cas.  No.  6,926; 
Matter  of  Wronkow,  (1878)  15  Blatchf. 
38,  30  Fed.  Cas.  No.  18,105. 


c  [Date  and  place  of  hearing.]  A  date  and  place,  with  reference  to  the 
convenience  of  the  parties  in  interest,  shall  be  fixed  for  the  hearing  npon 
each  application  for  the  confirmation  of  a  composition,  and  such  objections 
as  may  be  made  to  its  confirmation.     [(1898)  30  Stat.  L,  550,] 


Specifications  —  Generally . —  The  speci- 
fications in  opposition  to  the  confirmation 
of  a  bankrupt's  composition  with  his  cred- 
itors must  be  similar  to  specifications  in 
opposition  to  a  discharge;  they  must  be 
9ufT:cient  in  law  and  the  burden  of  sus- 
taining them  rests  upon  the  objecting 
creditors,  who  must  present  proof  which 
meets  the  requirements  of  the  rules  of 
law  and  of  evidence.  City  Nat.  Bank  r. 
Doolittle,    (C.  C.   A.   6th   Cir.    1901)    107 


Fed.  236,  5  Am.  Bankr.  Rep.  736;  Adler 
f.  Jones,  (C.  C.  A.  6th  Cir.  1901)  109 
Fed.  967,  6  Am.  Bankr.  Rep.  245;  In  re 
Rivkin,  (D.  C.  Conn.  1914)  216  Fed.  218. 
And  see  the  annotations  under  section 
14b,  as  to  specifications  of  objections  to  a 
discharge. 

Necessity  of  entering  appearance  and 
filing  objections. —  Where  the  requisite 
proportion  of  the  creditors  of  a  bankrupt 
liave  executed  the  compo8ition  agreement, 
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opposing  creditors  should  be  required  to 
enter  their  appearance  and  file  specifica- 
tions in  writing  of  the  grounds  of  oppo- 
sition. Adler  t?.  Jones,  (C.  C.  A.  6th 
Cir.  1901)  109  Fed.  967,  6  Am.  Bankr. 
Rep.   245. 

Hearing. —  The  judge  must  fiw  a  date 
for  the  hearing;  that  is,  a  hearing  before 
him.  In  re  Bloodworth-Stembridge  Co., 
(S.  D.  Ga.  1910)  178  Fed.  372,  24  Am. 
Bankr.  Rep.  156.  See  also  Adler  v.  Jones, 
(C.  C.  A.  6th  Cir.  1901)  109  Fed.  967,  6 
Am.  Bankr.  Rep.  245. 

But  proposed  composition  may  he  re- 
ferred to  ascertain  whether  there  are 
grounds  for  believing  that  the  objections 
are  well  founded,  and  what  grounds  there 
are  for  believing  that  the  composition 
offered  will  be  for  the  best  interests  of 
the  creditors.  In  re  Levy,  (D.  C.  !Mass. 
1908)  1?2  Fed.  780,  22  Am.  Bankr.  Rep. 
769.  See  also  Adler  17.  Jones,  (C.  C.  A. 
6th  Cir.  1901)  109  Fed.  967,  6  Am.  Bankr. 
Rep.  245. 

General  Order  No,  12,  par.  3  requires 
the  application  to  be  heard  and  decided 
by  the  judge  who  may,  however,  "  refer 
such  an  application,  or  any  specific  issue 
thereon,  to  the  referee  to  ascertain  and 
report  the  facts." 

The  proper  practice  is  for  a  referee, 
when  requested  in  accordance  with  a  rule 
of  court,  to  appoint  a  day  for  bringing 
the  composition  before  the  court,  and  to 
issue  the  required  notices  to  creditors, 
suggesting  in  his  report  any  legal  ques- 
tions arising  upon  the  composition  papers. 
In  re  Hilborn,  (S.  D.  N.  Y.  1900)  104 
Fed.  866,  4  Am.  Bankr.  Rep.  741. 

Notice  of  hearing. —  Creditors  are  en- 
titled to  at  least  ten  days'  notice  by  mail 
to  their  respective  addresses  of  all  hear- 
ings of  applications  for  the  confirmation 
of  a  composition.     See  section  58a   (2). 

All  the  creditors  must  have  notice  of 
the  proposed  composition,  whether  they 
have  proved  their  claims  at  the  time  of 


the  offer  or  not;  the  composition  must  be 
offered  and  sufficiently  explained  to  all 
alike  and  they  must  have  reasonable  op- 
portunity to  consider  it.  They  must  be 
fully  and  honestly  advised  of  the  true 
condition  of  the  debtor's  affairs  so  they 
can  act  intelligently  and  understandingly, 
in  view  of  the  facts  and  with  a  knowledge 
of  their  rights  in  the  premises.  In  re 
Kinnane  Co.,  (S.  D.  Ohio  1914)  217  Fed. 
488.  See  also  In  re  Fox,  (E.  D.  N.  Y. 
1915)   222  Fed.  135. 

Where  an  unscheduled  creditor  acquires 
notice  or  actual  knowledge  of  the  bank- 
ruptcy proceedings,  after  the  bankrupt's 
application  for  the  confirmation  of  the 
composition,  but  before  the  final  order  of 
confirmation,  such  creditor  is  not  bound 
by  the  composition.  Broadway  Trust  Co. 
r  Manlieim,  (1905)  14  Am.  Bankr.  Rep. 
122,  47  Misc.  415,  95  N.  Y.  S.  93. 

A  trustee  who  concludes  a  composition 
vnihout  notifying  a  petitioning  creditor 
of  whose  claim  he,  as  trustee,  has  notice, 
is  liable  personally  for  tlie  amount  of  the 
claim.  Thus,  where,  after  the  appoint- 
ment of  a  trustee  for  a  bankrupt  firm, 
an  assignee  of  the  firm's  assets  was  or- 
dered to  deliver  such  assets  to  the  trustee, 
the  latter  to  hold  the  assignee  harmless 
from  any  claims  against  the  assignee  with 
reference  to  any  money  or  property  trans- 
ferred to  the  trustee,  and  he,  with  notice 
of  the  petitioner's  claim,  before  the  con- 
firmation of  a  composition,  proceeded 
therewith  without  notice  to  the  petitioner 
and  distributed  the  proceeds,  it  was  held 
that  the  trustee  was  either  guilty  of  neg- 
ligence, or  of  a  conscious  effort  to  cut 
the  petitioner  off  from  any  recourse  to 
the  fund;  and,  the  petitioner  having  re- 
covered judgment  in  a  state  court  in  an 
action  in  which  the  trustee  was  a  party, 
the  trustee  was  bound  thereby,  and  was 
liable  for  the  amount  of  the  judgment. 
In  re  Cadenas,  (S.  D.  N.  Y.  1910)  178 
Fed.  158. 


d  [When  judge  shall  confirm.]    The  judge  shall  confirm  a  composition 
if  satisfied  that 

(1)   [Best  interests  of  creditors.]     it  is  for  the  best  interests  of  the 
creditors;  [(1898)  30  Stat.  L.  550.] 


Creditors'  interests  prevail. —  The  court 
will  not  confirm  a  composition  unless  it 
is  satisfied  that  it  is  for  the  best  inter- 
ests of  the  creditors.  In  re  Wilson,  (1901) 
107  Fed.  83;  City  Nat.  Bank  r.  Doolittle, 
(C.  C.  A.  1901)  107  Fed.  236;  In  re  Hey- 
man,  (1901)  108  Fed.  207;  Adler  v.  Jones, 
(C.  C.  A.  6th  Cir.  Cir.  1901)  109  Fed. 
967,  6  Am.  Bankr.  Rep.  245;  In  re  New 
Chattanooga  Hardware  Co.,   (E.  D.  Tenn. 

1911)  190  Fed.  241;  In  re  McLellan,  (N. 
D.  N.  Y.  1913)  204  Fed.  482;  In  re  B. 
Jacobson  &  Son  Co.,    (C.  C.   A.  3d  Cir. 

1912)  196  Fed.  949;  In  re  Kinnane  Co, 


(S.  D.  Ohio  1914)  217  Fed.  488,  (1916) 
221  Fed.  762;  In  re  Criterion  Watch  Case 
Mfg.  Co.,  (S.  D.  N.  Y.  1902)  8  Am. 
Bankr.  Rep.  206;  In  re  H.  J.  Arrington 
Co.,  (E.  D.  Va.  1902)  113  Fed.  498,  8 
Am.  Bankr.  Rep.  64;  In  re  Waynesboro 
Drug  Co.,  (S.  D.  Ga.  1907)  167  Fed.  101. 
19  Am.  Bankr.  Rep.  487;  In  re  Hozie, 
(D.  C.  Me.  1910)  180  Fed.  508;  Riley  v. 
Pope,  (S.  D.  Ga.  1911)  186  Fed.  867; 
In  re  J.  B.  &  J.  M.  Cornell  Co.,  (S.  D. 
N.  Y.  1911)  186  Fed.  859. 
It  is  for  the  court  to  determine  whether 
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nonassenting  creditors  have  met  the  bur- 
den of  showing  that  the  offer  of  compo- 
Bition  is  inadequate,  and  that  a  substan- 
tially larger  sum  may  reasonably  be  ex- 
pected to  result  from  the  administration 
of  the  assets  under  the  regular  course  of 
bankruptcy  proceedings.  In  re  Hoxie, 
(D.  C.  Me.  1910)    180  Fed.  508. 

The  determination  of  the  question 
whether  a  proposed  composition  is  for 
the  best  interest  of  creditors  depends  on 
whether  they  would  receive  more  or  less 
under  the  composition  than  might  reason- 
ably be  expected  by  the  administration  of 
the  assets  of  the  bankrupt  in  due  course. 
Adler  v.  Jones,  (C.  C.  A.  6th  Cir.  1901) 
109  Fed.  967,  6  Am.  Bankr.  Rep.  246. 

The  court  will  doubtless  be  influenced 
by  the  consideration  that  a  man  can  ordi- 
narily do  better  with  his  own  property, 
and  realize  more  therefrom,  than  can  be 
obtained  in  course  of  judicial  proceed- 
ings, with  compulsory  sales  and  expenses 
of  administration.  In  re  H.  J.  Arrington 
Co.,  (E.  D.  Va.  1902)  113  Fed.  498,  8  Am. 
Bankr.  Rep.  64. 

A  composition  should  he  confirmed  upon 
the  recommendation  of  the  referee  show- 
ing that  there  is  no  probability  of  the 
estates  paying  over  ten  per  cent,  more 
than  has  been  offered  as  being  for  the 
best  interests  of  the  creditors.  In  re 
H.  J.  Arrington  Co.,  (E.  D.  Va.  1902) 
113  Fed.  498,  8  Am.  Bankr.  Rep.  64. 

Under  the  Act  of  i87//  it  was  said  that 
"  in  the  absence  of  fraud  and  concealment 
the  question  for  the  court  seems  to  be,  not 
whether  the  debtor  might  have  offered 
more,  but  whether  his  estate  would  pay 
more  in  bankruptcy."  Ex  p.  Jewett,  (1875) 
11  Nat.  Bankr.  Reg.  443.  To  the  same 
effect  see  Re  Whipple,  (1875)  2  Lowell 
404,  29  Fed.  Cas.  No.  17,513;  Matter  of 
Reiman,  (1874)  7  Ben.  455,  20  Fed.  Cas. 
No.  11,673;  In  re  Weber  Furniture  Co., 
(1876)  13  Nat.  Bankr.  Reg.  529,  29  Fed. 
Cas.  No.  17,330,  wherein  the  court  said: 
"  WTiere  a  composition  deed  has  been 
signed  by  a  large  majority  of  the  credit- 
ors upon  a  full  consideration  of  the  con- 
dition of  the  debtor,  I  should  be  very  re- 
luctant to  overrule  their  judgment  simply 
because  I  thought  the  estate  would  yield 
a  larger  dividend  in  bankruptcy."  See 
also  In  re  Scott,  (1876)  15  Nat.  Bankr. 
Reg.  73;  In  re  Haskell,  (1874)  11  Nat. 
Bankr.  Reg.  164. 

Reference. —  The  court  may  send  the 
matter  to  a  referee  for  a  report  on  the 
facts.  Adler  v.  Jones,  (C.  C.  A.  1901) 
109  Fed.  967.  And  see  General  Order  No. 
12,  par.  3. 

The  decision  of  the  creditors  is  prima 
facie  evidence  that  the  composition  is  for 
their  best  interest;  and  the  burden  rests 
upon  objecting  creditors  to  show  such 
gross  discrepancy  between  the  offer  and 
the  amount  to  be  reasonably  expected 
from  a  sale  of   the  assets  as  to   justifv 


a  refusal  to  confirm.  In  re  Waynesboro 
Drug  Co.,  (S.  D.  Ga.  1907)  157  Fed.  101, 
19  Am.  Bankr.  Rep.  487;  In  re  Hoxie, 
(D.  C.  Me.  1910)  180  Fed.  608;  In  re 
Goldstein,  (D.  C.  Conn.  1914)  213  Fed. 
115;  In  re  Kinnane  Co.,  (S.  D.  Ohio 
1915)    221   Fed.  762. 

But  the  assent  of  creditors  does  not  re- 
lieve the  court  from  passing  on  the  ques- 
tion whether  the  composition  is  for  the 
best  interests  of  all  the  creditors.  This 
question  is  addressed  to  the  judicial  dis- 
cretion of  the  court,  and  from  its  conclu- 
sion either  party  may  appeal.  In  rt 
Hoxie,   (D.  C.  Me.  1910)    180  Fed.  508. 

When  composition  will  not  be  confirmed. 
—  If  the  court  is  satisfied  upon  the  hear- 
ing that  tlie  composition  offered  would  b€ 
considerably  less  than  tlie  creditors  might 
reasonably  expect  to  realize  in  the  admin- 
istration of  the  assets  in  due  course,  then 
the  composition  is  not  for  the  best  interest 
of  the  creditors,  and  will  not  be  con- 
firmed. In  re  H.  J.  Arrington  CIo.,  (E.  D. 
Va.  1902)  113  Fed.  498,  8  Am.  Bankr. 
Rep.  64,  following  Adler  r.  Jones,  (6th 
Cir.  1901)  109  Fed.  967,  48  C.  C.  A.  761, 
6  Am.  Bankr.  Rep.  245. 

The  court  cannot  arbitrarily  order  that 
any  creditor  who  objects  shall  receive 
twenty-five  per  cent  of  his  claim,  when 
it  is  not  apparent  that  upon  a  formal 
liquidation  he  will  not  receive  a  larger 
amount.  Nor  can  any  bankruptcy  court 
compel  a  creditor  to  consent  to  have  all 
the  bankrupt  estate  transferred  to  a  cor- 
poration, and  accept  in  settlement  of  his 
claim  the  obligations  of  the  new  corpora- 
tion, payable  at  a  future  date.  In  re 
J.  B.  &  J.  M.  Cornell  Co.,  (S.  D.  N.  Y. 
1911)    186  Fed.  859. 

The  court  will  disapprove  of  a  compro- 
mise which  is  not  in  consonance  with  prin* 
ciples  of  public  policy  and  mercantile  in- 
tegrity. Riley  t;.  Pope,  (S.  D.  Ga.  1911) 
186  Fed.  857. 

Confirmation  as  effecting  genera!  dis- 
charge.—  The  confirmation  of  a  composi- 
tion effects  a  general  discharge  by  virtue 
of  section  14c.  Friend  r.  Talcott,  (1913) 
228  U.  S.  27,  33  S.  Ct.  505.  57  U.  S. 
(L.  ed.)  718.  See  also  Wilmot  t*.  Mudge, 
(1874)  103  U.  S.  217,  26  U.  S.  (L.  ed.) 
536;  Liebke  t;.  Thomas,  (1886)  116  U.  S. 
605,  6  S.  Ct.  496,  29  U.  S.  (L.  ed.)   744. 

Order  of  confirmation  stayed. —  When 
an  order  has  been  made  and  entered,  upon 
the  consent  of  all  the  creditors  that  were 
known,  settling  the  estate  and  distribut- 
ing the  proceeds,  but  not  following  the 
provisions  of  the  Act,  it  will  be  stayed 
by  the  court  to  await  the  action  of  any 
unknown  creditors  who  niay  present  their 
claims  within  the  time  allowed  them.  In 
re  Lockwood,    (1900)    104  Fed.  794. 

Appeal. — ^As  to  the  right  of  appeal  from 
a  jud^ent  confirming  or  refusing  con- 
firmation of  a  composition,  see  the  anno- 
tations to  section  25a  (2). 
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1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  19  d  (S) 


(2)  [Acts  which  would  bar  discharge.]  the  bankrupt  has  not  been 
gruilty  of  any  of  the  acts  or  failed  to  perform  any  of  the  duties  which 
would  be  a  bar  to  his  discharge;  and     [(1898)  30  Stat,  L.  550.] 


Where  discharge  is  barred. —  In  accord- 
ance with  the  requirements  of  section  12d 
(2),  the  court  will  not  confirm  a  composi- 
tion where  it  has  been  made  to  appear 
that  the  bankrupt  has  been  guilty  of  any 
of  the  acts,  or  failed  to  perform  any  of 
the  duties,  which  will  bar  his  discharge. 
In  re  Wilson,  (E.  D.  Pa.  1901)  107  Fed. 
S3,  5  Am.  Bankr.  Rep.  849;  In  re  God- 
win, {E.  D.  Pa.  1903)  122  Fed.  Ill,  10 
Am.  Bankr.  Rep.  252;  In  re  Olman,  (S. 
D.  Ohio  1902)  134  Fed.  681,  13  Am. 
Bankr.  Rep.  398;  In  re  Comstock,  (D.  C. 
R.  I.  1907)  154  Fed.  747,  19  Am.  Bankr. 
Rep.  65;  In  re  Seligman,  (E.  D.  X.  Y. 
1908)  163  Fed.  549,  20  Am.  Bankr.  Rep. 
774;  In  re  Griffin,  (N.  D.  Ga.  1910)  180 
Fed.  792;  In  re  UUman,  (S.  D.  X.  Y. 
1910)  180  Fed.  944;  In  re  B.  Jacobson  & 
Son  Co.,  (C.  C.  A.  3d  Cir.  1912)  196  Fed. 
949;  In  re  Barde,  (D.  C.  Ore.  1913)  207 
Fed.  654;  In  re  Burman,  (D.  C.  Mass. 
1913)  210  Fed.  512;  Bolles  v.  Kelley, 
(C.  C.  A.  Ist  Cir.  1915)  222  Fed.  63; 
In  re  Levinson,  (D.  C.  Mass.  1914)  223 
Fed.  874. 

As  to  what  will  bar  a  discharge,  see 
the  several  subdivisions  of-  section  14& 
and  section  296. 

Thus  it  has  been  held  that  if  the  bank- 
rupt has  been  guilty  of  any  of  the  acts 
which  would  be  a  bar  to  a  discharge,  the 
court  is  without  power  to  confirm  a  coitf- 


position,  even  if  satisfied  that  it  would 
be  for  the  best  interests  of  the  creditors 
to  do  so.  In  re  Comstock,  (D.  C.  R.  I. 
1907)  154  Fed.  747,  19  Am.  Bankr.  Rep. 
65.  See  also  In  re  Godwin,  (D.  C.  Pa. 
1903)  122  Fed.  Ill,  10  Am.  Bankr.  Rep. 
252;  In  re  Griffin.  (N.  D.  Ga.  1910)  180 
Fed.  792. 

And  in  such  case  the  fact  that  only  one 
creditor  is  actively  objecting,  while  a 
large  majority  is  in  favor  of  taking  what 
the  bankrupt  oiTers,  is  of  no  importance. 
In  re  Griffin,  (N.  D.  Ga.  1910)  180  Fed. 
792. 

The  fact  that  an  objecting  creditor  pur- 
chased his  claim  for  the  purpose  of  forc- 
ing a  settlement  in  a  suit  brought  by  the 
trustee,  by  the  threats  of  opposition  to 
the  confirmation  of  a  composition,  is  im- 
material, where  it  is  shown  that  the  bank- 
rupt has  committed  any  of  the  acts  which 
would  bar  hia  discharge.  In  re  Comstock, 
(D.  C.  R.  I.  1907)  154  Fed.  747,  19  Am. 
Bankr.  Rep.  65. 

Burden  of  proof- — The  burden  of  proof 
that  a  bankrupt  has  been  guilty  of  acts 
that  will  bar  his  discharge,  is  upon  the 
objecting  creditor  and  he  must  establish 
the  fact  by  a  clear  preponderance  of  the 
evidence.  In  re  Barde,  (D.  C.  Ore.  1913) 
207  Fed.  654;  Bolles  v.  Kelly,  (C.  C.  A. 
Ist  Cir.  1915)  222  Fed.  63.  See  also  note 
to  section  14&,  preceding  clause   (1). 


(3)  [Good  faith.]  the  offer  and  its  acceptance  are  in  good  faith  and 
have  not  been  made  or  procured  except  as  herein  provided,  or  by  any 
means,  promises,  or  acts  herein  forbidden.     [{1898)  30  Stat.  L.  550.] 


Good  faith. —  In  offering  a  composition 
there  must  be  the  utmost  good  faith  on 
the  part  of  the  bankrupt  and  the  court 
will  refuse  to  confirm  a  composition  where 
the  offer  and  its  acceptance  are  not  so 
made,  or  where  they  have  been  procured 
by  means  or  promises  forbidden  by  the 
statute  or  in  any  manner  contrary  to  the 
spirit  of  the  statute.  In  re  Lockwood, 
(S.  D.  N.  Y.  1900)  104  Fed.  794,  4  Am. 
Bankr.  Rep.  731;  In  re  Frear,  (N.  D. 
N.  Y.  1903)  120  Fed.  978,  10  Am.  Bankr. 
Rep.  199;  In  re  Comstock,  (D.  C.  R.  I. 
1907)  154  Fed.  747,  19  Am.  Bankr.  Rep, 
66;  In  re  Linderman,  (E.  D.  Pa.  1909) 
166  Fed.  593,  22  Am.  Bankr.  Rep.  131; 
In  re  Cockshaw,  (S.  D.  N,  Y.  1915)  220 
Fed.  239. 

Irregular  settlements,  and  compromises, 
and  so-called  compositions,  are  not  cog- 
nizable by  the  court  or  the  judge,  except 
when  they  are  brought  in  question  in  a 
proper  manner,  or  interfere  with  the  due 
administration  of  the  bankrupt  estate  ac- 
cording to  law.     In  such  cases  the  court 


or  judge  would  be  called  upon  to  declare 
their  illegality.  In  re  Frear,  (X.  D.  K. 
Y.  1903)  120"  Fed.  978,  10  Am.  Bankr. 
Rep.  199.  See  also  In  re  Linderman,  (E. 
D.  Pa.  1909)  166  Fed.  593,  22  Am.  Bankr. 
Rep.    131. 

Irregular  composition  subject  to  rights 
of  nonparticipating  creditors. — An  order 
entered  by  consent  of  all  known  creditors 
in  proceedings  against  an  insolvent  cor- 
poration for  the  settlement  of  the  estate 
and  distribution  of  the  proceeds  as  therein 
provided,  but  not  in  accordance  with  any 
express  provision  of  the  Bankruptcy  Act, 
must  be  held  subject  to  the  rights  of  any 
unknown  creditors  who  may  appear  and 
present  their  claims  within  the  time  given 
by  law.  In  re  Lockwood,  (S.  D.  N.  Y. 
1900)  104  Fed.  794,  4  Am.  Bankr  Rep. 
731. 

An  agreement  for  a  provisutnal  order 
of  adjudication,  as  a  part  of  a  composi- 
tion agreement,  will  not  be  approved.  In 
re  Linderman,  {E.  D.  Pa.  1909)  166  Fed. 
593,  22  Am.   Bankr.  Rep.  131. 
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e  [Distribution  of  consideration  —  administration  when  no  oonfirm- 
ance.]  Upon  the  confirmation  of  a  composition,  the  consideration  shall  be 
distributed  as  the  judge  shall  direct,  and  the  case  dismissed.  Whenever  a 
composition  is  not  confirmed,  the  estate  shall  be  administered  in  bankruptcy 
as  herein  provided.     [{1898)  30  Stat.  L.  550,] 


Effect  of  confinnatioii. —  The  confirma- 
tion of  a  composition  has  precisely  the 
same  effect  as  the  granting  of  a  discharge 
in  bankruptcy.  And,  aa  a  discharge,  it 
may  be  pleaded  in  bar  in  a  subsequent 
suit  against  the  bankrupt,  wherein  it  is 
sought  to  recover  debts  which  were  re- 
leased thereby.  Cumberland  Glass  Mfg. 
Co.  V.  De  Witt,  (1915)  237  U.  S.  447, 
35  S.  Ct.  636,  69  U.  S.  (L.  ed.)  1042;  In 
re  Rider,  (X.  D.  N.  Y.  1899)  96  Fed.  808, 
3  Am.  Bankr.  Rep.  178;  Ross  v.  Saunders, 
(C.  C.  A.  1st  Cir.  1901)  105  Fed.  91o,  5 
Am.  Bankr.  Rep.  350;  In  re  J.  C.  Win- 
ship  Co.,  (7th  Cir.  1903)  120  Fed.  93,  56 
C.  C.  A.  45;  In  re  Lane,  (D.  C.  Mass. 
1902)  125  Fed.  772,  11  Am.  Bankr.  Rep. 
137;  In  re  Eisenberg,  (S.  D.  N.  Y.  1906) 
148  Fed.  325,  16  Am.  Bankr.  Rep.  776; 
In  re  Jersey  Island  Packing  Co.,  (N.  D. 
Cal.  1907)  152  Fed.  839,  18  Am.  Bankr. 
Rep.  417;  In  re  Ullman,  (S.  D.  X.  Y. 
1910)  180  Fed.  944;  Glover  Grocery  Co. 
t\  Dome,  (1902)  8  Am.  Bankr.  Rep?  702, 
116  Ga.  216,  42  S.  E.  347;  Gordon  r.  Me- 
chanics*, etc.,  Ins.  Co.,  (1907)  22  Am. 
Bankr.  Rep.  649,  120  La.  441,  45  So.  384; 
Herschman  r.  Justices  of  Boston,  (1915) 
220  Mass.  137,  107  N.  E.  543;  Stone  v. 
Jenkins,  (1900)  4  Am.  Bankr.  Rep.  668, 
176  Mass.  544,  57  N.  E.  1002;  Broadway 
Trust  Co.  r.  Manheim,  (1905)  14  Am. 
Bankr.  Rep.  122,  47  Misc.  416,  95  N.  Y.  S. 
93;  Mandell  t\  Levy,  (N.  Y.  1905)  14 
Am.  Bankr.  Rep.  640;  Consolidated  Rub- 
ber Tire  Co.  v.  Vehicle  Equipment  Co., 
(1907)  19  Am.  Bankr.  Rep.  862,  121  App. 
Div.  764,  106  X.  Y.  S.  599;  Matter  of 
Cooper,  (S.  D.  N.  Y.  1908)  20  Am.  Bankr. 
Rep.  634. 

As  to  the  effect  of  a  discharge,  with 
respect  to  the  release  of  debts,  see  the 
annotation  under  the  several  subdivisions 
of  section  17. 

When  the  composition  is  paid  the  cred- 
itors have  no  further  claim  upon  the 
debtor  or  his  property.  In  re  Lane,  (D. 
C.  Mass.  1902)  125  Fed.  772,  11  Am. 
Bankr.  Rep.  137. 

Dismissal  on  confirmation. — Section  12e 
does  not  mean  that  after  confirming  a 
composition  the  court  has  lost  all  further 
I)ower  over  the  case  except  to  distribute 
the  consideration.  The  case  'is  to  be  dis- 
missed; but  *•  dismissed  "  in  this  connec- 
tion can  mean  no  more  than  that  the 
court  is  not  to  proceed  further  with  its 
administration  of  the  estate  under  the 
Bankruptcy  Act.  It  does  not  mean  that 
there  is  to  be  no  longer  any  case  before 
the  court,  as  if  the  petition  of  the  pro- 
ceedings  had   been   dismissed    under   sec- 


tions 3c,  ISd,  18e,  68a  (8),  69d,  or  69^. 
Since  the  consideration  must  in  every  case 
remain  to  be  distributed,  and  since  com- 
positions are  not  infrequently  confirmed 
within  the  year  allowed  for  proving 
claims,  the  court  must  retain  jurisdiction 
for  these  purposes  at  least.  Immediate 
dismissal  is  neither  directed  nor  intended. 
U.  S.  f.  Sondheim,  (D.  C.  Mass.  1910) 
188  Fed.  378. 

Distribution  —  Creditors  only  entitled 
to  percentage  agreed  upon. —  In  a  compo- 
sition the  creditor  gets,  not  his  share  of 
the  bankrupt's  estate,  but  what  he  bar- 
gained for,  and  he  has  no  right  to  claim 
more.  If  he  does  not  enforce  his  bargain, 
his  failure  should  inure  to  the  bankrupt's 
benefit,  not  to  the  benefit  .of  another  cred- 
itor. In  re  Lane,  (D.  C.  Mass.  1902)  125 
Fed.  772,  11  Am.  Bankr.  Rep.  137. 

Scheduled  creditors  are  entitled  to  share 
in  a  composition,  even  if  they  did  not 
file  their  claims  before  the  confirmation. 
Matter  of  Fox,  (N.  D.  Ohio  1901)  6  Am. 
Bankr.  Rep.  525. 

A  creditor  whose  claim  is  barred  by  his 
failure  to  prove  it  is  not  .  entitled  to 
recognition  for  the  purpose  of  distribu- 
tion in  composition  proceedings.  In  re 
French,  (D.  C.  Mass.  1909)  181  Fed.  583; 
In  re  Blond,  (D.  C.  Mass.  1910)  188  Fed. 
452.  See  also  Matter  of  Fox,  (N.  D. 
Ohio  1901)    6  Am.  Bankr.  Rep.  625. 

Claims  not  scheduled  or  filed, —  The 
court  has  no  power  to  require  the  bank- 
rupt to  pay  the  composition  to  a  creditor 
whose  claim  was  not  scheduled  or  filed; 
his  only  remedy  being  to  procure  the  set- 
ting aside  of  the  composition  for  fraud. 
In  re  Abrams,  (S.  D.  X.  Y.  1909)  173 
Fed.  430,  23  Am.  Bankr.  Rep.  26.  See 
also  In  re  Rudnick,  (D.  C.  Mass.  1899) 
93  Fed.  787,  2  Am.  Bankr.  Rep.  114. 

And  where  a  composition  offered  by  a 
bankrupt  has  been  accepted,  and  some  of 
the  creditors  have  failed  to  claim  their 
dividends,  the  bankrupt  is  entitled  to  ob- 
ject to  the  payment  of  a  preferred  claim 
of  a  creditor,  omitted  from  the  schedule 
in  good  faith,  whose  claim  was  not  proved 
within  a  year  after  the  adjudication.  In 
re  Lane,  (D.  C.  Mass.  1902)  125  Fed.  772, 
11  Am.  Bankr.  Rep.  137. 

Form  No.  63  is  an  order  of  distribution 
on  composition. 

Consideration  for  composition  not  paid. 
—  Upon  confirmation  of  the  composition, 
the  title  of  the  bankrupt  to  all  its  prop- 
erty revests  in  it,  and  if  the  consideration 
for  the  composition  has  not  for  any  rea- 
son  been  paid  by  it,  the  remedy  of  the 
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creditor  for  the  recovery  thereof  is  against 
it  as  upon  a  new  cause  of  action,  which 
is  not  affected  by  the  discharge.     In  re 


Maytag-Mason  Motor  Go.,  (N.  D.  la.  1915) 
223  Fed.  684. 


Sec.  13.  Compositions,  when  Set  Aside. —  a  [When  fraud  practiced.] 
The  judge  may,  upon  the  application  of  parties  in  interest  filed  at  any 
time  within  six  months  after  a  composition  has  been  confirmed,  set  the 
same  aside  and  reinstate  the  case  if  it  shall  be  made  to  appear  upon  a  trial 
that  fraud  was  practiced  in  the  procuring  of  such  composition,  and  that 
the  knowledge  thereof  has  come  to  the  petitioners  since  the  confirmation 
of  such  composition.     [(1898)  30  Stat.  L,  550.] 


Section  13  defines  exclusively  the 
ground  upon  which  a  composition  may 
be  vacated,  and  operates  as  a  limitation 
upon  the  general  grant  of  authority  in 
section  2  (9),  which  gives  to  the  courts 
of  bankruptcy  jurisdiction  to  set  aside 
compositions  and  reinstate  the  cases.  In 
re  Rudnick,  (D.  C.  Mass.  1899)  93  Fed. 
787,  2  Am.  Bankr.  Rep.  114;  In  re  Sach- 
aroff,  (E.  D.  N.  Y.  1908)  163  Fed.  664, 
20  Am.  Bankr.'  Rep.  814;  In  re  Abrams, 
(S.  D.  N.  Y.  1909)  173  Fed.  430,  23  Am. 
Bankr.  Rep.  25;  In  re  French,  (D.  C. 
Mass.  1909)  181  Fed.  583;  Matter  of 
Cooper,  (S.  D.  N.  Y.  1908)  20  Am.  Bankr. 
Rep.  634. 

composition  set  aside  for  fraud. —  The 
judge  may,  on  a  proper  application  and 
showing,  set  aside  a  composition  because 
of  fraud  practiced  in  the  procurement 
thereof.  Batchelder,  etc.,  Co.  r.  Whit- 
more,  (C.  C.  A.  Ist  Cir.  1903)  122  Fed. 
355,  10  Am.  Bankr.  Rep.  641 :  In  re  Rou- 
kous,  (D.  C.  R.  I.  1904)  128  Fed.  645, 
12  Am.  Bankr.  Rep.  128;  In  re  Allen  B. 
Wrisley  Co.,  (C.  C.  A.  7th  Cir.  1904)  133 
Fed.  388,  13  Am.  Bankr.  Rep.  193;  In  re 
Sacharoff,  (E.  D.  N.  Y.  1908)  163  Fed. 
664,  20  Am.  Bankr.  Rep.  814;  In  re  Bal- 
lance,  (E.  D.  N.  Y.  1913)  206  Fed.  505, 
reversed  on  other  grounds,  (C.  C.  A.  2d 
Cir.  1914)  219  Fed.  537.  See^  also  In  re 
Wilkens,  (E.  D.  N.  Y.  1911)  191  Fed. 
Fed.  94. 

The  general  equitable  principle  is  that 
a  composition  agreement  is  invalid  if 
based  upon  or  procured  by  a  secret 
arrangement  with  one  or  more  favored 
creditors,  in  violation  of  the  equality  and 
reciprocity  upon  which  such  an  agree- 
ment is  avowedly  based.  Zavelo  v.  Reeves, 
(1913)  227  U.  S.  625,  33  S.  Ct.  365,  67 
U.  S,   (L.  ed.)   676. 

Where  it  appears  that  at  the  time  of  a 
composition  with  creditors  the  true  state 
of  the  affairs  of  the  bankrupt  must  have 
been  known  not  only  to  the  counsel  for 
the  creditors  but  also  to  many  people  hav- 
ing an  interest  in  the  matter,  and  not- 
withstanding all  this,  every  creditor  either 
expressly  accepted  the  composition,  or 
failed  to  make  any  objection  to  the  same 
although  having  notice  of  the  ofToringr 
and  of  the  hearing,  the  composition  will 


not  be  set  aside  for  fraud.  Union  Fur- 
niture Co.  V.  Walker-Cooley  Furniture 
Co.,   (N.  D.  Ga.  1913)   206  Fed.  217. 

The  burden  is  upon  the  petitioner  to 
show  fraud  in  procuring  the  composition. 
City  Nat.  Bank  v.  Doolittle,  (C.  C.  A. 
1901)  107  Fed.  236;  /n>e  Roukous,  (D. 
C.  R.  I.  1904)  128  Fed.  645,  12  Am. 
Bankr.  Rep.  128.  As  to  the  general  rule 
that  fraud  when  relied  upon  as  a  ground 
for  relief  must  be  alleged  with  particu- 
larity, and  as  to  the  sufficiency  of  the 
allegations  in  that  behalf,  see  12  R.  0.  L. 
417  et  eeq. 

Opening  order  of  confirmation. —  The 
question  whether  the  Bankruptcy  Court 
may  vacate  its  order  confirming  a  com- 
position, just  as  courts  in  general  may 
open  their  judgments,  and  upon  grounds 
other  than  fraud,  was  suggested  but  left 
undecided  in  City  Nat.  Bank  v.  Doolittle, 
(C.  C.  A.  1901)    107  Fed.  236. 

Under  the  Act  of  ISlk  the  court  was 
authorized  to  set  aside  a  composition  if 
it  was  shown  that  the  agreement  could 
not  be  carried  out  without  injustice  or 
delay  to  the  creditors.  For  cases  where 
compositions  were  attacked  for  alleged 
fraud  committed  by  the  bankrupt,  or  in 
his  interest,  see  In  re  Whitney,  (1875) 
14  Nat.  Bankr.  Reg.  1;  In  re  Sawyer, 
(1876)  14  Nat.  Bankr.  Reg.  241;  Bean  t?. 
Amsinck,  (1873)  10  Blatchf.  (U.S.)  361; 
Bean  v.  Brookmire,  (1873)  7  Nat.  Bankr. 
Reg.  568;  Ex  p.  Morris,  (1875)  12  Nat. 
Bankr.  Reg.  170. 

The  joining  of  the  trustee  with  the 
bankrupt  to  effect  a  composition  to  the 
detriment  of  creditors  by  means  of  false 
representations  as  to  the  assets  is  ground 
for  setting  aside  the  composition.  In  re 
Allen  B.  Wrisley  Co.,  (C  C.  A.  7th  Cir. 
1904)  133  Fed.  388,  13  Am.  Bankr.  Rep. 
193. 

Secret  agreement  for  more  than  pro 
rata  share. — A  secret  arrangement,  by 
which  a  creditor  who  joins  with  others  in 
a  composition  receives  the  note  of  a 
third  person  from  the  debtor  for  a  sub- 
stantial amount  to  apply  on  his  claim, 
and  the  same  percentage  as  other  credit- 
ors on  the  remainder,  is  fraudulent  in 
law,  whether  the  note  was  given  to  induce 
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him  to  become  a  party  to  the  composition, 
or,  under  the  circumstances,  in  considera- 
tion of  his  advancing  money  to  enable  the 
debtor  to  make  the  payments.  Batchel- 
der,  etc.,  Co.  v,  Whitmore,  (C.  C.  A.  1st 
Cir.  1903)  122  Fed.  355,  10  Am.  Bankr. 
Rep.  641. 

But  a  motion  to  set  aside  a  composition 
should  be  denied,  notwithstanding  the  fact 
that  it  was  shown  that  some  creditors 
fraudulently  obtained  notes  for  more  than 
the  pro  rata  share  of  their  debts,  where 
the  applicant  for  the  order  also  obtained 
a  preference,  and,  because  of  the  fact  that 
the  bankrupt  was  unable  to  pay  the  com- 
position notes,  new  proceedings  in  bank- 
ruptcy have  been  instituted  against  him, 
in  which  the  innocent  creditors  can  be 
best  protected  by  the  disallowance  of  tlie 
fraudulent  claims.  In  re  Sacharoff,  (£. 
D.  N.  Y.  1908)  163  Fed.  664,  20  Am. 
Bankr.  Rep.  814. 

Making  false  schedule. —  That  a  bank- 
rupt made  a  false  schedule,  or  a  false 
oath  to  his  schedule,  constitutes  ground 
for  netting  aside  a  composition  for  fraud, 
if  net  known  to  the  petitioning  creditor 
until  after  the  confirmation,  notwith- 
standing the  fact  that  the  order  confirm- 
ing the  composition  recites  that  it  ap- 
pears that  the  bankrupt  has  not  been 
guilty  of  any  acts  which  would  be  a  bar 
to  his  discharge,  and  that  the  offer  and 
its  acceptance  are  in  good  faith,  and  have 
not  been  made  or  procured  by  means  con- 
trary to  tlie  Acts  of  Congress  relating  to 
bankruptcy.  In  re  Roukous,  (D.  C.  R.  I. 
1904)  128  Fed.  645, 12  Am.  Bankr.  Rep.  128. 

Mistake  in  creditor's  scheduled  address. 
— ^A  composition  will  not  be  set  aside  on 
the  ground  that  a  creditor  has  failed  to 
get  notice  of  the  proceedings  because  his 
address  was  misstated  in  the  bankrupt's 
schedule  by  mistake.  In  re  Rudnick,  (D. 
C.  Mass.  1899)  93  Fed.  787,  2  Am.  Bankr. 
Rep.  114. 

The  fact  that  a  bankrupt  has  failed  to 
fulfil  a  composition  agreement  affords  no 
ground  for  setting  aside  the  composition, 
whatever  its  effect  may  be  on  the  opera- 
tion of  the  composition  as  a  discharge. 
fn  re  Eisenberg,  (S.  D.  N.  Y.  1906)  148 
Fed.  325,  16  Am.  Bankr.  Rep.  776. 

Petition  to  set  aside  composition  —  Al- 
legation  as  to  petitioner's  knowledge. — ^A 


petition  to  set  aside  a  composition  filed 
within  the  six  months  allowed  therefor, 
and  which  alleges  that  the  fraud  charged 
was  not  known  to  the  petitioner  until  after 
the  confirmation,  is  sufficient,  and  need  not ' 
allege  the  time  or  manner  in  wliich  the 
petitioner's  knowledge  was  acquired.  In 
re  Roukous,  (D.  C.  R.  I.  1904)  128  Fed. 
645,  12  Am.  Bankr.  Rep.  128. 

Leave  to  file  a  petition  to  set  aside  the 
confirmation  of  a  composition  in  bank- 
ruptcy should  be  refused  only  wlien  the 
petition  on  its  face  shows  that  the  peti- 
tioner cannot  under  any  circumstances  be 
entitled  to  relief.  In  re  Allen  B.  Wrisley 
Co.,  (C.  C.  A.  7th  Cir.  1904)  133  Fed. 
388,  13  Am.  Bankr.  Rep.  193. 

A  creditor  of  a  bankrupt,  who  ha^  as- 
signed his  claim,  receiving  a  considera- 
tion therefor,  is  no  longer  a  "  party  in 
interest "  who  can  maintain  a  petition  to 
set  aside  the  confirmation  of  a  composi- 
tion subsequently  entered,  although  the 
assignment  was  obtained  through  the 
fraud  and  misrepresentation  of  the  trus- 
tee and  the  bankrupt.  In  re  Allen  B. 
Wrisley  Co.,  (C.  C.  A.  7th  Cir.  1904) 
133  Fed.  388,  13  Am.  Bankr.  Rep.  193. 

A  verification  in  the  usual  form  of  a 
bill  in  equity  is  suflficlent  on  a  petition 
for  the  revocation  of  a  composition.  In 
re  Roukous,  (D.  C.  R.  I.  1904)  128  Fed. 
645,  12  Am.  Bankr.  Rep.  128. 

Time  of  making  application. —  A  court 
has  no  power  to  set  aside  a  composition 
after  the  lapse  of  six  months  from  tlie 
date  of  its  confirmation.  In  re  Eisenberg, 
(S.  D.  N.  Y.  1906)  148  Fed.  326,  16  Am. 
Bankr.  Rep.  776;  In  re  Ennis,  (S.  D. 
N.  Y.  1910)  183  Fed.  859;  In  re  Jersey 
Island  Packing  Co.,  (N.  D.  Cal.  1907)  18 
Am.  Bankr.  Rep.  417. 

The  application  should  be  made  to  the 
judge  who  made  the  order  of  confirmation. 
In  re  Ennis,  (S.  D.  N.  Y.  1910)  183  Fed. 
859. 

Effect  of  setting  aside  composition. — 
For  the  effect  of  setting  aside  a  composi- 
tion on  title  to  property  of  the  bankrupt, 
see  section  64o. 

Setting  aside  a  composition  probably 
has  no  effect  on  payments  made  under  it. 
In  re  Hamlin,  (N.  D.  111.  1877)  16  Nat. 
Bankr.  Reg.  522,  11  Fed.  Cas.  No.  6,994. 


Sec.  14.  Discharges,  when  Granted. —  a  [Application  for  discharge.] 

Any  person  may,  after  the  expiration  of  one  month  and  within  the  next 
twelve  months  subsequent  to  being  adjudged  a  bankrupt,  file  an  applica- 
tion for  a  discharge  in  the  court  of  bankruptcy  in  which  the  proceedings 
are  pending;  if  it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt 
was  unavoidably  prevented  from  filing  it  within  such  time,  it  may  be  filed 
within  but  not  after  the  expiration  of  the  next  six  months.  [{1898)  30 
Siat.  L,  550.] 
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Who  entitled  to  a  discharge. — A  corpo- 
ration is  entitled  to  a  discharge.  In  re 
Marshall  Paper  Co.,  (C.  C.  A.  1900)  102 
Fed.  872,  disposing  of  the  quaere  made  in 
the  same  case,   (1899)   95  Fed.  419. 

One  who  has  been  refused  discharge. — 
A  bankrupt  may  apply  for  a  discharge 
notwithstanding  the  fact  that  he  was  re- 
fused a  discharge  under  the  Act  of  1867, 
in  respect  of  the  same  debt  and  upon 
grounds  that  would  bar  a  discliarge  under 
the  present  Act.  In  re  Herrman,  (1900) 
102  Fed.  753. 

Applicant  for  discharge  must  comply 
with  statutory  conditions. — A  discharge 
in  bankruptcy  is  an  act  of  grace^  and  the 
person  who  applies  for  it  must  comply 
with  the  conditions  required,  as  essential 
to  its  granting,  at  the  time  he  applies 
for  it.  In  re  U.  S.  Restaurant,  etc.,  Co., 
(C.  C.  A.  2d  Cir.  1911)    187  Fed.  118. 

.4  discharge  is  not  an  absolute  right 
existing  at  the  time  of  filing  the  petition 
in  bankruptcy.  The  right  or  privilege 
arises  subsequently,  and  is  granted  upon 
the  conditions  of  the  statute,  and  is  de- 
pendent in  part  upon  the  conduct  of  the 
bankrupt  after  the  filing  of  his  petition 
in  bankruptcy;  and  those  conditions  can- 
not be  applied  until  application  has  been 
made  for  a  discharge.  In  re  Little,  (C. 
C  A.  7th  Cir.  1905)  137  Fed.  621,  13 
Am.  Bankr.  Rep.  640. 

To  whom  application  must  be  made. — 
All  matters  relating  to  the  discharge  of 
the  bankrupt  are,  under  section  38a  (4), 
expressly  excepted  from  the  jurisdiction 
of  the  referee;  and,  therefore,  the  applica- 
tion for  the  bankrupt's  discharge  should 
be  made  to  the  judge  of  the  District 
Court.  In  re  Johnson,  (W.  D.  Ark.  1908) 
168  Fed.  342,  19  Am.  Bankr.  Rep.  814. 
See  also  General  Order  12,  par.  3;  In  re 
Elby,  (N.  D.  la.  1907)  157  Fed.  935,  19 
Am.  Bankr.  Rep.  734;  In  re  Randall,  (E. 
D.  Pa.  1908)  159  Fed.  298,  20  Am.  Bankr. 
Rep.  305. 

An  application  for  a  bankrupt's  dis- 
charge is  in  the  nature  of  a  separate  pro- 
ceeding from  the  original  cause,  so  that 
the  reference  of  the  original  cause  confers 
no  jurisdiction  on  the  referee  over  the 
application  for  discharge.  In  re  Taylor, 
(N.  D.  Ala.  1911)   188  Fed.  479. 

But  the  application  may  be  referred  to 
a  special  master  to  ascertain  and  report 
the  facts.  In  re  McDuff,  (C  C.  A.  5th 
Cir.  1900)  101  Fed.  241,  4  Am.  Bankr. 
Rep.  110. 

When  application  must  be  made. —  Ex- 
cepting where  the  time  has  been  extended 
by  the  judge  for  good  cause,  the  bankrupt 
must  apply  for  his  discharge  within  the 
twelve  months  subsequent  to  the  adjudi- 
cation; and  his  failure  to  make  such  ap- 
plication within  that  time  will  prevent 
his  discharge.  In  re  Marshall  Paper  Co., 
(D.  C.  Mass.  1899)  95  Fed.  419,  2  Am. 
Bankr.  Rep.  653,  affirmed  (C.  C.  A.  1st 
Cir.   1900)    102   Fed.   872,   4  Am.   Bankr. 


Rep.  468;  In  re  Wolff,  (N.  D.  Cal.  1900) 
lOO  Fed.  430,  4  Am.  Bankr.  Rep.  74; 
In  re  Royal,  (E.  D.  N.  C.  1902)  113  Fed. 
140,  7  Am.  Bankr.  Rep.  636;  In  re  Fahy, 
(X.  D.  la.  1902)  116  Fed.  239,  8  Am. 
Bankr.  Rep.  364;  In  re  Crist,  (S.  D.  Ala. 
1902)  116  Fed.  1007,  9  Am.  Bankr.  Rep. 
1;  In  re  Fiegenbaum,  (2d  Cir.  1903)  121 
Fed.  69,  57  C.  C.  A.  409,  9  Am.  Bankr. 
Rep.  695;  In  re  Ilaynes,  (M.  D.  Pa.  1903) 
122  Fed.  560,  10  Am.  Bankr.  Rep.  13; 
Kuntz  r.  Young,  (8th  Cir.  1904)  131  Fed. 
719,  65  C.  C.  A.  477;  In  re  Knauer,  (N. 
D.  la.  1904)  133  Fed.  805,  13  Am.  Bankr. 
Rep.  503;  In  re  Weintraub,   (D.  C  N.  J. 

1905)  133  Fed.  1000;  In  re  Little,  (C.  C. 
A.  7th  Cir.  1905)  137  Fed.  621,  13 -Am. 
Bankr.  Rep.  640;  In  re  Wagner,  (D.  C. 
Nev.  1905)  139  Fed.  87,  15  Am.  Bankr. 
Rep.  100;  In  re  Kuffler,  (C.  C  A.  2d  Cir. 
1907)    151  Fed.  12,  reversing  (E.  D.  N.Y. 

1906)  144  Fed.  445,  16  Am.  Bankr.  Rep. 
305;  In  re  Silverman,   (C.  C.  A.  2d  Cir. 

1907)  157  Fed.  675;  The  Pokanoket,  (E. 
D.  Va.  1908)  161  Fed.  383;  In  re  Bram- 
lett,  (N.  D.  Ga.  1908)  161  Fed.  688,  20 
Am.  Bankr.  Rep.  402;  In  re  Glickman, 
(E.  D.  Pa.  1908)  164  Fed.  209,  21  Am. 
Bankr.  Rep.  171;  In  re  Holmes,  (D.  C. 
Vt.  1908)  166  Fed.  225,  21  Am.  Bankr. 
Rep.  339;  In  re  KSchnabel,  (E.  D.  N.  Y. 
1909)  166  Fed.  383;  In  re  Pullian,  (E. 
D.  Tenn.  1909)  171  Fed.  595,  22  Am. 
Bankr.  Rep.  513;  In  re  Stone,  (D.  C.  Ore. 
1909)  172  Fed.  947,  23  Am.  Bankr.  Rep. 
24;  In  re  Levenstein,  (D.  C.  Conn.  1910) 
180  Fed.  957;  In  re  Westbrook,  (N.  D. 
Ala.  1911)  186  Fed.  414;  In  re  V.  S. 
Restaurant,  etc.,  Co.,  (C.  C.  A.  2d  Cir. 
1911)  187  Fed.  118;  In  re  Loughran,  (C. 
C.  A.  3d  Cir.  1914)  218  Fed.  619;  In  re 
Harris,  (E.  D.  Pa.  1906)  16  Am.  Bankr. 
Rep.  705. 

In  Lindeke  r.  Converse,  (C.  C.  A.  8th 
Cir.  1912)  198  Fed.  618,  affirming  an 
order  dismissing  an  application  for  dis- 
charge for  want  of  prosecution,  the  court 
said:  "The  provisions  of  section  14  of 
the  Bankruptcy  Law  that  the  application 
for  a  discharge  shall  be  filed  within  one 
year  after  the  adjudication,  that  if  the 
bankrupt  is  unavoidably  prevented  from 
doing  so  it  may  be  filed  within  the  next 
dix  months,  and  that  the  judge  shall  hear 
the  petition  and  the  proofs  in  opposition 
to  it  at  such  time  and  place  as  will  give 
parties  in  interest  a  reasonable  oppor- 
tunity to  be  heard,  plainly  indicate  the 
purpose  of  Conprress  to  secure  an  early 
hearing  and  disposition  of  the  issues 
springing  from  such  petitions.  It  is  ob- 
vious that  a  wise  and  just  administration 
of  this  law  requires  that  such  issues  shall 
be  framed  and  tried  before  the  memory 
of  the  witnesses  familiar  with  the  transac- 
tions of  the  bankrupt  at  and  shortly 
before  the  time  of  his  adjudication  has 
hoen  dimmed  by  long  delay  and  before 
they  and  the  documentary  evidence  sur- 
rounding   these    transactions    have    been 
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scattered  or  lost.  The  record  in  this  case 
is  so  clear  and  compelling  that  the  court 
is  unable  to  resist  the  conclusion  that 
the  bankrupt  failed  to  exercise  that  rea- 
sonable dihgenpe  in  the  prosecution  of 
her  claim  for  a  discharge  which  is 
requisite  to  call  a  court  of  equity  into 
action  in  her  behalf.'* 

"  TJie  next   twelve  months." —  A   bank- 
rupt has  twelve  months  within  which  to 
file   his   application   for  discharge   as   of 
right  and  course,  commencing  after   the 
expiration   of    one   month    subsequent    to 
adjudication.      In    re    Walters,     (B.    C. 
Mont.    1913)    209  Fed.    133,  wherein  the 
court  said :    "  It  would  seem  the  legisla- 
tive   intent    was    to    measure    *  the    next 
twelve  months,'  not  from  adjudication,  but 
from  the  point  of  time  *  after  the  expira- 
tion of  one  month  '  subsequent  to  adjudi- 
cation.    Otherwise  the  words  *  the  next ' 
are     superfluous,     and     serve     only     to 
create  ambiguity.    The  section  should  be 
read  either  with  a  comma  after  '  the  next 
twelve    months,'    or    as    though    it    were 
arranged,  *  any  person  may  after  the  ex- 
piration of  one  month  subsequent  to  being 
adjudged  a  bankrupt  and  within  the  next 
twelve    months    file    an    application    for 
discharge.'    The  section  creates  three  limi- 
tations of  time,  all  subsequent  to  adjudi- 
cation; the  first  one  month  thereafter,  the 
second  the  next  twelve  months  after  the 
first,  and  the  third  the  next  six  months 
after  the  second.    The  time  for  filing  such 
application  is  first  made  unlimited  after 
the  expiration  of  one  month  subsequent  to 
adjudication.    Then  Congress  proceeded  to 
attach    a   limitation,   to   qualify  the   un- 
limited time  by  the  phrase  '  and  within  the 
next  twelve  months.'    The  time  so  qualified 
is  not  that  commencing  to  run  from  ad- 
judication,  but  that  commencing  to   run 
after   the  expiration   of  one   month   sub- 
sequent to  adjudication.     The  latter  and 
not  the  former  is  the  antecedent  of  the 
qualifying  words  'within  the  next  twelve 
months.'    If  the  intent  was  that  the  twelve 
months  are  to  be  measured  from  adjudica- 
tion, even  as  the  one  month  is,  there  was 
no  more  necessity  to  add  the  words  '  the 
next  *  to  the  former  than  there  was  to  add 
them  to  the  latter.     Absent  from  the  lat- 
ter, their  addition  to  the  former  indicates 
a  different  intent,  meaning,  and  point  of 
departure  in  computation  of  time." 

After  a  year  and  a  day  from  the  date  of 
the  adjudication  has  elapsed,  the  court 
has  no  jurisdiction  to  grant  a  diaoharsfe, 
unless  it  shall  have  extended  the  time  for 
six  months  by  reason  of  unavoidable  delay. 
In  re  Holmes,  (D.  C.  Vt.  1908)  165  Fed. 
225,  21  Am.  Bankr.  Rep.  339. 

If.  after  adjudication,  the  bankrupt  shall 
fail  to  file  a  petition  for  discharge,  within 
the  time  fixed  by  the  statute,  his  risrht  to 
such  discharge  is  lost  to  him  forever.  In 
re  T^evenstein,  (D.  C.  Conn.  1910)  180 
Fed.  957. 

Bankrupt  need  not  he  notified  of  expira- 


tion of  time. —  It  is  no  part  of  the  duty 
of  a  referee  in  bankruptcy  to  notify  the 
bankrupt  or  his  attorney  of  the  date  of 
the  expiration  of  the  time  for  filing  a 
petition  for  a  discharge;  both  the  bank- 
rupt and  his  attorney  are  required  to  take 
notice  thereof.  In  re  Knauer,  (N.  D.  la. 
1904)  133  Fed.  806,  13  Am.  Bankr.  Rep. 
603. 

Application  after  discharge  of  trustee, 
—  In  In  re  Forsyth,  (1880)  4  Fed.  629, 
it  was  held  that  a  discharge  of  the  as- 
signee did  not  divest  the  court  of  juris- 
diction to  discharge  the  bankrupt  on  his 
subsequent  application. 

Laches. —  A  bankrupt,  almost  sixteen 
months  after  his  adjudication,  having, 
without  leave  of  the  court,  and  without 
explaining  his  delay,  filed  a  petition  for 
discharge,  presented  a  second  and  verified 
petition  therefor,  in  which  he  prayed  that 
the  second  petition  be  filed  nunc  pro  tunc 
as  of  the  date  of  the  filing  of  the  first. 
The  court  refused  the  prayer,  on  the 
ground  of  laches.  In  re  Wolff,  (1900) 
100  Fed.  480. 

.Extension  allowed  because  of  unavoid- 
able delay. —  The  court  may  extend  the 
time  for  the  filing  of  an  application  for 
the  discharge  of  a  bankrupt,  for  six 
months;  but  such  extension  can  only  be 
granted  where  it-  is  made  clearly  to  ap- 
pear that  the  bankrupt  was  unavoidably 
prevented  from  filing  his  application  for 
discharge  within  the  twelve  months  period 
specified  in  the  statute.  In  re  Wolff,  (N. 
D.  Cal.  1900)  100  Fed.  430,  4  Am.  Bankr. 
Rep.  74;  In  re  Fahy,  (N.  D.  la.  1902) 
116  Fed.  239,  8  Am.  Bankr.  Rep.  354;  In 
re  Haynes,  (M.  D.  Pa.  1903)  122  Fed. 
560,  10  Am.  Bankr,  Rep.  13;  In  re 
Knauer,  (N.  D.  la.  1904)  133  Fed.  805, 
13  Am.  Bankr.  Rep.  503;  In  re  Anderson, 
(D.  C.  Mont.  1905)  134  Fed.  319,  14  Am. 
Bankr.  Rep.  221;  In  re  Lewin,  (W.  D. 
Tex.  1905)  135  Fed.  252,  14  Am.  Bankr. 
Rep.  358;  In  re  Wagner,  (D.  C.  Nev. 
1905)  139  Fed.  87,  15  Am.  Bankr.  Rep. 
101;  In  re  Glickman,  (E.  D.  Pa.  1908) 
164  Fed.  209,  21  Am.  Bankr.  Rep.  171; 
In  re  Fritz,  (E.  D.  N.  Y.  1909)  173  Fedr 
660,  23  Am.  Bankr.  Rep.  84;  In  re  Chase, 
(D.  C.  Mass.  1910)  186  Fed.  408;  Lindeke 
V.  Converse,  (C.  C.  A.  8th  Cir.  1912)  195 
Fed.  618;  In  re  Harris,  (E.  D.  Pa.  1906) 
16  Am.  Bankr.  Rep.  705. 

Extension  must  be  applied  for  within 
the  six  months  period. —  In  express  terms 
the  discretion  of  the  judge  is  limited  to 
the  six  months  following  the  expiration 
of  the  year  beginning  with  the  date  of  the 
adjudication;  and  this  is  a  limitation  on 
the  jurisdiction  of  the  judge  over  the  mat- 
ter of  discharge.  The  power  and  right  to 
grant  a  discharge  effectual  to  })ar  the 
enforcement  of  debts  is  conferred  bv  the 
statute,  and  is  governed  by  the  limitations 
found  in  the  statute;  and  therefore,  unless 
it  is  petitioned  for  within  the  time  limit 
fixed  by  section  14  of  the  Act,  the  court 
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of  bankruptcy  is  without  the  power  and 
jurisdiction  to  grant  a  discharge.  If  the 
court,  yielding  to  equitable  considerations, 
should  grant  a  discharge  in  form  to  the 
bankrupt,  its  validity  could  be  impeached 
before  any  court  wherein  it  might  be 
pleaded  as  a  bar  to  a  claim,  on  the  ground 
of  want  of  jurisdiction  to  entertain  thcf 
petition  for  discharge;  the  record  showing 
on  its  face  that  the  petition  was  not  filed 
within  eighteen  months  of  the  date  of  the 
adjudication.  In  re  Fahy,  (N.  D.  la. 
1902)  116  Fed.  239,  8  Am.  Bankr.  Rep. 
354. 

Extension  nunc  pro  tunc. —  A  court  of 
bankruptcy  cannot,  by  a  nunc  pro  tunc 
order,  extend  the  statutory  period  within 
which  to  file  an  application  for  a  dis- 
charge. In  re  Taunton,  (E.  D.  N.  Y. 
1914)  216  Fed.  987,  where  eighteen  months 
had   expired. 

Inquiry  whether  a  bankrupt  was  un- 
avoidably prevented  from  applying  for  a 
discharge  within  the  year  should  be  had 
within  the  additional  six  months  period 
during  which  filing  may  be  allowed  on 
such  showing.  In  re  Chase,  (D.  C.  Mass. 
1910)    186  Fed.   408. 

Application  for  extension  must  be  sus- 
tained by  proof. —  A  petition  filed  by  a 
bankrupt  asking  an  extension  of  time  for 
filing  an  application  for.  discharge  on  the 
groui  d  that  he  was  unavoidably  prevented 
from  filing  it  within  the  year  allowed 
therefor  is  not  evidence  of  the  facts  therein 
alleged;  and,  on  a  reference  of  such  peti- 
tion, they  must  be  sustained  by  proof, 
although  no  formal  answers  may  be  filed 
thereto.  In  re  Glickman,  (E.  D.  Pa.  1908) 
164  Fed.  209,  21  Am.  Bankr.  Rep.  171. 
See  also  In  re  Lewin,  (W.  D.  Tex.  1905) 
135   Fed.  262,   14  Am.   Bankr.  Rep.    358. 

In  In  re  Daly,  (W.  D.  Wash.  1913) 
205  Fed.  1002,  an  extension  of  time  for 
filing  an  application  for  discharge  was 
refused  on  the  ground  that  ordinary  dili- 
gence or  attention  on  the  part  of  applicant 
would  have  enabled  him  to  present  appli- 
cation within  twelve  months. 

Mistake. — ^In  the  case  of  In  re  Churchill, 
fE.  D.  Wis.  1912)  197  Fed.  Ill,  the  rea- 
son given  for  failure  to  apply  for  a  dis- 
charge within  a  year  was  that  the 
bankrupt  "understood  and  believed  that 
his  .  .  .  attorneys  had  filed  his  petition 
for  discharge  within  the  statutory  period 
of  twelve  months  and  in  compliance  with 
the  law  relating  thereto;  that  his  said  at- 
torneys understood  and  honestly  believed 
that  they  were  not  to  file  said  petition 
until  further  specific  instructions  from 
the  bankrupt;  that,  owing  to  such  mis- 
understanding, and  with  no  intention  to 
mislead  or  delay,  and  without  bad  faith 
on  the  part  of  any  one  connected  with 
the  case,  failure  to  file  said  petition 
occurred."  In  holding  that  an  unavoid- 
able delay  was  shown  the  court  said :  "  It 
will  be  conceded  that  there  is  no  fixed 
rule  or  standard  whereby  it  can  readily 


be  determined  whether  a  person  was  'un- 
avoidably prevented '  from  doing  a  certain 
act.      If    a    narrow   view    respecting   the 
meaning  of   these   words   be   entertained, 
then  nothing  short  of  physical  obstacles, 
or    other    facts    or    circumstances    which 
literally    deprived    the    bankrupt    of    his 
will  or  power  to  exercise  his  right,  must 
be  shown  to  have  existed  before  the  de- 
mands of  the  statute  are  satisfied.    How- 
ever,  I   think  that  the  terms   should  be 
given  a  broader  construction.     The  fact 
that  the  bankrupt  is  given  nearly  a  year 
within  which  to  file  his  application,  and 
that  such  time  can  be  enlarged  six  months, 
indicates  that  Congress  was  disposed  to  be 
rather  liberal.    If  the  terms  are  narrowly 
construed  as  above  suggested,  a  situation 
would  rarely  arise  in  which  the  bankrupt 
could  satisfy  that  construction.     In  other 
words,    it    would    not    happen    very    fre- 
quently, if  ever,  that  a  bankrupt  would  be 
*  unavoidably  prevented '  for  a  period  of  a 
full   year  from  preparing  and  filing  the 
petition  for  discharge.    It  seems  to  me  that 
the  Act  was  intended  to  provide  a  remedy 
for  situations  which  were  likely  to  occur 
— and  which  would  occur,  not  through  the 
intervention    of    overruling    obstacles    as 
above  indicated,  but  rather  through  excus- 
able neglect,  reasonable  grounds  for  delay, 
mistake,    possibly    inadvertence,    and    the 
like.    That  is,  it  was  contemplated  that  a 
bankrupt  might  default,  as  parties  to  liti- 
gation frequently  default,  in  the  perform- 
ance of  an  act  within  a  limited  time,  and 
that  a  further  time  in  the  discretion  of 
the  court  be  allowed  to  relieve  from  the 
consequences  of  such  default.     This  seems 
a  more  reasonable  construction  to  be  given 
the  words  in  question.     While  it  may  be 
claimed  that  a  delay  occasioned  through  a 
misunderstanding  as  is  alleged  fails  not 
only  to  show  that  the  bankrupt  was  *  un- 
avoidably prevented,'  but  also  fails  to  show 
a  reasonable  excuse,  it  is  equally  true  that 
a   dilTerent   view    is    possible;    that    if   a 
bankrupt  in  good  faith  represents  to  the 
court  his  reliance  upon  counsel,  and  coun- 
sel   appear   to   have   misunderstood   their 
client's    instructions,    the    default    is    ex- 
plained in  an  entirely  reasonable  manner, 
and  if,  u|ibn  such  explanation,  the  judge  is 
satisfied,  it  seems  to  me  he  has  exercised  a 
discretion  which  ought  not  to  be  disturbed." 
Sickness  and  poverty. —  In  the  case  of 
In  re  Casey,  (N^.  D.  X.  Y.  1912)    195  Fed. 
322,  the  reason  given  why  the  application 
for  a  discharge  had  not  been  made  within 
the  twelvemonth  period  was  that  the  peti- 
tioner was  "  a  common  laborer,  and  had 
no  other  means  of  support  except  that  de- 
rived   from    his   daily   toil,   and   through 
sickness  and  the  necessity  of  providing  for 
the  support  of  his   family  did  not  have 
suflRcient  means  to  pay  for  the  expense  of 
said  proceeding,  and,  further,  your  peti- 
tioner was  not  informed  of  the  necessity  of 
filing    said    petition    within    said    twelve 
months  by  his  said  attorney,  and  that  he 
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failed  and  neglected  to  notify  him  of  said 
fact."  In  holding  that  the  showing  was 
Buflficient,  Ra^,  District  Judge,  said :  "^  It  is 
true  that  this  petition  does  not  set  forth 
with  particularity  the  sickness  of  the  bank- 
rupt and  the  amount  of  his  earnings  and 
the  amount  required  for  the  support  of  his 
family.  It  may  be  said  that  the  allega- 
tions of  the  petition  are  a  conclusion,  and 
that  the  judge  might  have  required  the 
bankrupt  to  show  that  he  was  constantly 
sick  during  the  twelve  months'  period,  and 
that  all  his  money  was  required  to  support 
his  wife  and  children,  and  that  he  was 
unable  to  see  his  attorney,  or  that  hi& 
attorney  refused  to  act  without  pay,  and 
did  not  inform  him  of  the  necessity  of 
filing  the  petition  within  twelve  months. 
If  the  bankrupt  was  sick  or  if  his  family 
was  sick,  ana  he  was  under  the  necessity 
of  providing  for  their  support,  and  did 
not  have  means  to  pay  an  attorney  for 
making  the  papers  on  his  application  for 
a  discharge,  I  think  it  may  fairly  be  said 
that  he  was  inevitably  prevented  from 
filing  his  application  within  the  twelve 
months.  Poverty  is  no  excuse  for  the 
commission  of  a  crime,  but  poverty  and 
sickness  may  be  an  absolute  bar  to  the 
institution  of  a  legal  proceeding." 

Failure  to  apply  because  of  previous  dis- 
charge,—  In  In  re  V'aine,  {N.  D.  N.  Y. 
1911)  186  Fed.  535,  it  appears  that  a 
bankrupt  was  adjudicated  within  six  years 
of  his  former  voluntary  bankruptcy  pro- 
ceedings, and  that  he  requested  an  exten- 
sion of  six  months'  time  within  which  to 
file  his  application  for  discharge  in  the 
second  proceeding,  on  the  ground  that  he 
was  unavoidably  prevented  from  making 
such  application  within  the  twelve  months 
period  because,  if  the  application  were 
made  within  that  period,  it  would  be 
within  six  years  of  his  former  discharge. 
In  disposing  of  this  contention  the  court 
said:  "Section  142)  (5)  was  intended  to 
prevent  the  filing  of  voluntary  petitions  in 
bankruptcy  by  the  same  person  oftener 
than  once  in  six  years,  and  not  merely  to 
space  discharges  to  the  same  person  six 
years  apart.''  And  see  the  annotation 
under  section  lib   (5). 

Notice  of  application  for  extension. — 
An  application  by  a  bankrupt  for  an 
extension  of  time  within  which  to  file  an 
application  for  discharge  being  addressed 
wholly  to  the  discretion  of  the  judge,  it  is 
not  necessary  that  notice  thereof  be  given 
to  all  creditors;  the  notice  of  hearing  re- 
quired to  be  given  by  section  58a  being 
sufficient.  In  re  Fritz,  (E.  D.  X.  Y.  1909) 
173  Fed.  560,  23  Am.  Bankr.  Rep.  84;  In 
re  Chase,  (D.  C.  Mass.  1910)  186  Fed.  408. 

**  The  contentions  that  the  order  is  er- 
roneous because  made  without  notice,  and 
because  the  petition  or  statement  filed  was 
not  verified,  are  without  merit.  The  Bank- 
ruptcy Act,  section  14a,  authorizes  an 
application  for  a  discharge  within  the  first 
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twelve  months.  8uch  application  may  be 
filed  as  a  matter  of  course.  It  may  also 
be  filed  within  the  next  six  months  '  if  it 
shall  be  made  to  appear  to  the  judge  that 
the  bankrupt  was  unavoidably  prevented 
from  filing  it'  within  the  first  twelve 
months.  The  Act  being  silent  upon  the 
procedure  to  be  followed,  it  is  fair  to  pre- 
sume that  the  judge  has  a  riglit  to  enter- 
tain the  application  of  the  bankrupt  for 
leave  to  file,  not  only  ex  partem  but  in  such 
summary  or  informal  manner  as  may  be 
proper  or  convenient  at  the  time.  The 
proceeding  to  permit  filing  within  the  en- 
larged time  would  seem  to  be  one  addressed 
to  the  discretion  of  the  judge,  and  its 
purpose,  after  all,  is  simply  to  reinstate 
the  bankrupt  for  a  limited  period  to  an 
absolute  right  which  he  possessed  during 
the  twelve  months  succeeding  the  adjudi- 
cation. The  further  fact  that  parties  in 
interest,  who  may  desire  to  oppose  a 
discharge,  are  protected  in  their  rights 
whether  the  petition  be  filed  within  the 
original  or  enlarged  time,  and  are  there- 
fore not  prejudiced  by  the  enlargement  of 
the  time,  tends  to  negative  the  require- 
ment of  notice,  verification,  formalities  of 
practice,  or  procedure,  except  such  as  the 
judge  may,  at  the  time  of  the  application, 
direct."  In  re  Churchill,  (E.  D.  Wis.  1912) 
197  Fed.  111. 

Waiver  of  objection  to  extension. —  A 
creditor,  with  knowledge  that  an  applica- 
tion for  an  order  extending  the  time  to  file 
an  application  for  a  discharge  has  been 
made,  waives  such  objection  by  appearing 
and  obtaining  time  to  file  specifications  of 
objection  to  the  discharge,  and  then  filing 
objections.  In  re  Casey,  (N.  D.  N.  Y. 
1912)  195  Fed.  323.  To  the  same  effect, 
see  In  re  Churchill,  (E.  D.  Wis.  1912)  197 
Fed.  111. 

Effect  of  extending  time. —  Where  bank- 
rupts have  been  allowed  to  file  a  petition 
for  a  discharge,  notwithstanding  more 
than  a  year  hAs  passed  since  the  adjudi- 
cation, the  only  question  open  thereafter 
is  whether  they  are  entitled  to  a  dis- 
charge; and  creditors  seeking  to  oppose 
the  discharge  are  confined  to  the  statu- 
tory objections.  In  re  Haynes,  (M.  D. 
Pa.  1903)  122  Fed.  560,  10  Am.  Bankr. 
Rep.  13. 

Though  the  court  entertains  a  petition 
for  a  bankrupt's  discharge  more  than  a 
year  after  the  adjudication,  on  an  insuffi- 
cient showing,  the  remedy  is  by  motion  to 
vacate;  and  it  is  too  late  to  contest  the 
matter  on  the  hearing  of  the  petition.  In 
re  Haynes,  (M.  D.  Pa.  1903)  122  Fed. 
560,  10  Am.  Bankr.  Rep.  13. 

General  requisites  of  petition  for  dis- 
charge.—  "  The  petition  of  a  bankrupt  for 
a  discharge  shall  state  concisely,  in  accord- 
ance with  the  provisions  of  the  Act  and 
the  orders  of  the  court,  the  proceedings 
in  the  case  and  the  acts  of  the  bankrupt." 
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General  Order  No.  31.     For  the  frame  of 
a  petition  see  Form  No.  57. 

"All  petitions  and  the  schedules  filed 
therewith  shall  be  printed  or  written  out 
plainly,  without  abbreviation  or  inter- 
lineation, except  where  such  abbreviation 
and  interlineation  may  be  for  the  purpose 
of  reference.*'  General  Order  No.  5.  See 
also  Mahoney  t\  Ward,  (1900)  100  Fed. 
282,  where  the  court  made  a  rule  for  the 
Eastern  District  of  North  Carolina  that 
**  petitions  in  bankruptcy  will  not  be  filed 
or  considered  unless  they  are  on  the  pre- 
scribed printed  forms;  written  or  type- 
written petitions  and  schedules  will  be 
returned  to  parties  without  action." 

In  case  one  member  of  a  firm  seeks  to 
apply  separately  for  his  discharge  in  bank- 
ruptcy, the  adjudication  of  the  firm  and 
of  the  petitioner  as  a  member  thereof 
should  be  recited  in  his  petition,  and  he 
should  ask  to  be  released  from  both  firm 
and  personal  debts,  and  the  notice  to  cred- 
itors  should  advise  them  of  these  facts. 
In  re  IVfeyers,   (1899)  97  Fed.  757. 

Verification. — An  application  for  a  bank- 
rupt's discharge  should  be  considered  a 
pleading  within  section  18c ;  and,  tnere- 
fore,  should  be  verified.  In  re  Taylor,  (N. 
D.  Ala.  1911)  188  Fed.  479.  And  see  to 
the  same  effect,  In  re  Holman,  (S.  D.  la. 
1899)  92  Fed.  514;  In  re  Brown,  (C.  0.  A. 
5th  Cir.  1901)  112  Fed.  49,  7  Am.  Bankr. 
Rep.  252;  In  re  Glass,  ( W.  D.  Tenn.  1902) 
119  Fed.  509,  9  Am.  Bankr.  Rep.  394. 

Filing. —  An  application  for  a  bank- 
rupt's discharge  must  be  filed  with  the 
clerk  of  court,  and  not  with  the  referee. 
In  re  Taylor,  (N.  D.  Ala.  1911)  188  Fed. 
479. 

It  is  improper  to  mail  the  application 
for  a  discharge  to  the  judge,  instead  of 
filing  it  with  the  clerk.  In  re  Sykes,  (W. 
D.  Tenn.  1901)   106  Fed.  669. 

But  where  an  application  for  a  bank- 
rupt's discharge,  thougli  erroneously  filed 
with  the  referee  instead  of  the  clerk,  wa?, 
with  the  other  proceedings  thereon  beiore 
the  referee,  filed  with  the  clerk  within  a 
year  after  adjudication,  and  no  objection 
had  been  taken  by  the  objecting  creditor 
to  the  improper  original  filing,  it  was  held 
that  the  petition  would  be  regarded  as 
properly  filed.  In  re  Taylor,  (N.  D.  Ala. 
1911)    188  Fed.  479. 

Under  District  Court  rule  11  in  hank- 
ruptcxff  in  the  southern  district  of  Neio 
York,  which  makes  the  office  of  the  referee 
the  office  of  the  court,  the  filing  of  a  peti- 
tion for  discharge  with  the  referee  is  suffi- 
cient. In  re  Pincus,  (S.  D.  N.  Y.  1906) 
147  Fed.  621,  17  Am.  Bankr.  Rep.  331. 

An  application  for  discharge  may  be 
withdrawn  by  leave  of  court  where  no 
order  has  been  made  upon  it,  and  the 
bankrupt  may  be  permitted  to  file  a  new 
one  at  a  later  day.  In  re  Svenson,  (1S79) 
9  Bias.  (U.  8.)  69;  In  re  Brockway, 
(1SS2)   12  Fed.  69. 


Notice  of  application  for  discharge. — 
The  amendment  of  1910  provides  that  the 
creditors  shall  have  thirty  days'  notice  of 
all  applications  for  the 'discharge  of  the 
bankrupt.     See  section  58a  (9). 

A  petition  hy  a  bankrupt  asking  a 
special  reference  to  the  referee,  requiring 
him  to  take  proof  and  report  whether  or 
not  he  is  entitled  to  be  discharged,  will 
not  be  considered  until  the  trustee  and 
the  creditors  have  notice  of  the  petition. 
In  re  Sykes,  (W.  D.  Tenn.  1901)  106  Fed. 
669,  6  Am.  Bankr.  Rep.  264. 

Service  of  notice. —  Creditors  of  a  bank- 
rupt are  not  deprived  of  their  property 
without  due  process  of  law,  because  the 
Bankruptcy  Act  does  not  require  personal 
service  of  the  notice  of  the  application  for 
a  discharge.  Hanover  Nat.  Bank  r. 
Moyses,  (1902)  186  U.  S.  181,  22  S.  Ct. 
857,  46  U.  S.  (L.  ed.)  1113,  8  Am.  Bankr. 
Rep.  1. 

Second  application  after  denial  of  first. 
— **A  bankrupt  is  not  entitled  to  file  a 
second  petition  for  discharge  when  his 
first  petition  is  denied  after  investiga- 
tion of  its  merits.  In  re  Brockway, 
n882)  23  Fed.  583.  .  .  .  Upon  newly 
discovered  testimony,  excusable  neglect  or 
oversight,  the  court  might  grant  a  rehear- 
ing. It  is  discretionary,  even  if  the  court 
is  justified  in  exercising  such  discretion, 
of  which  no  opinion  is  now  expressed."  In 
re  Royal,  (1902)  113  Fed.  140,  dismissing 
a  second  petition,  the  first  having  been 
dismissed  on  the  merits  in  In  re  Royal. 
(1901)   112  Fed.  135. 

Effect  of  failure  to  apply  for  discharge 
on  subsequent  bankruptcy  proceedings. — 
The  failure  of  a  bankrupt  to  apply  for 
his  discharge  within  the  statutory  period 
has  been  held  to  bar  his  right  to  a  dis- 
charge in  subsequent  bankruptcy  proceed- 
ings from  debts  scheduled  and  provable  in 
the  prior  proceedings,  such  failure  being 
held  equivalent  to  a  denial  of  a  discharge. 
Kuntz  V.  Young,  (1904)  131  Fed.  719,  65 
C.  C.  A.  477;  In  re  Weintraub,  (D.  C. 
N.  J.  1905)  133  Fed.  1000;  In  re  Kuffler, 
(1907)  151  Fed.  12,  80  C  C.  A.  508, 
reversing  on  other  grounds  (1906)  144 
Fed.  445;  In  re  Silverman,  (2d  Cir.  1907) 
157  Fed.  675,  85  C.  C.  A.  224;  In  re  liiDy, 
(1907)  167  Fed.  935;  In  re  Bramlett, 
(N.  D.  Ga.  1908)  161  Fed.  588;  In  r© 
Schnabel,  (1909)  166  Fed.  383;  In  re  Von 
Borries,  (1909)  168  Fed.  718;  In  re 
Kuffler,  (1909)  168  Fed.  1021,  93  C.  C.  A. 
671,  mem.,  affirming  (1909)  155  Fed. 
1018,  certiorari  denied  without  opinion 
(1909)  214  U.  S.  520,  29  S.  Ct.  701,  53 
U.  S.  (L.  ed.)  1066;  In  re  Pullian,  (E.D. 
Tenn.  1909)  171  Fed.  595;  In  re  Stone, 
(D.  C.  Ore.  1909)  172  Fed,  947;  Pollet  r. 
Cosel,  (1910)  179  Fed.  488,  103  C.  C.  A. 
68,  30  L.  R.  A.  (N.  S.)  1164  and  note; 
In  re  VVestbrook,  (N.  D.  Ala.  1911)  186 
Fed.  414;  In  re  Bacon,  (5th  Cir.  1912) 
193  Fed.  34,  113  C.  C.  A.  358,  certiorari 
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denied  without  opinion  225  U.  S.  701,  32 
S.  Ct.  836,  56  U.  S.  (L.  ed.)  1264;  In  re 
Springer,  (E.  D.  N.  C.  1912)  199  Fed. 
294.  See  also  In  re  Brockway,  ( 1882 )  23 
Fed.  583 ;  In  re  Kuffier,  ( 1903 )  127  Fed. 
125,  61  C.  C.  A.  259;  In  re  Kuffler,  (1907) 
153  Fed.  667;  In  re  Elkins,  (1909)  175 
Fed.  64,  99  C.  G.  A.  86;  In  re  Levenstein, 

(1910)  180    Fed.    957;    In    re    Richter, 

(1911)  190  Fed.  905.  Compare  In  re 
White,   (1878)    18  Nat.  Bankr.  Reg.  106, 

29  Fed.  Cas.  No.  17,533;  In  re  Wolff, 
(1904)  132  Fed.  396,  13  Am.  Bankr.  Rep. 
95. 

And  the  fact  that  the  second  bankruptcy 
proceeding  has  been  instituted  in  a  differ- 
ent district  does  not  render  the  failure  to 
apply  for  a  discharge  in  the  first  proceed- 
ing any  the  less  res  judicata.  In  re 
Weintraub,  (D.  C.  N.  J.  1905)  133  Fed. 
1000. 

Effect  of  denial  of  discharge  on  sub- 
sequent bankruptcy  proceedings. —  "  Un- 
doubtedly, as  in  all  other  judicial  pro- 
ceedings,  an  adjudication  refusing  a  dis- 
charge in  bankruptcy  finally  determines, 
for  all  time  and  in  all  courts,  as  between 
those  parties  or  privies  to  it,  the  facts 
upon  which  the  refusal  was  based."  Blu- 
thenthal  v.  Jones,  (1908)  208  U.  S.  64, 
28  S.  Ct.  192,  52  U.  S.  (L.  ed.)  390, 
affirming  (1900)  51  Fla.  396,  41  So.  533, 
120  A.  S.  R.  181,  13  L.  R.  A.  (N.  S.) 
629. 

And  it  is  held  that  the  refusal  of  a  dis- 
charge in  bankruptcy  is  res  judicata  in 
subsequent  bankruptcy  proceedings  as  to 
debts  provable  in  the  former  proceedings. 
Youngman  r.  Salvage,  (1911)  21  N.  D. 
317,  130  N.  W.  930,  Ann.  Cas.  1913C  1181 
and  note;  In  re  Fiegenbaum,  (1903)  121 
Fed.  69,  57  C.  C.  A.  409;  Pollet  t'.  Cosel, 
(1910)    179  Fed.  488,   103   C.   C.   A.  68, 

30  L.  R.  A.  (N.  S.)  1164.  See  also  In  re 
Herrman,  (1900)  102  Fed.  753,  (1900)  134 
Fed.  566,  affirmed    (1901)    106  Fed.  987, 

.  mem.,  46  C.  C.  A.  77;  In  re  Royal,  (1902) 
113  Fed.  140;  In  re  Semons,  (1906)  140 
Fed.  989,  72  C.  C.  A.  683 ;  In  re  Barton, 
(1906)  144  Fed.  540;  In  re  Krall,  (1912) 
196  Fed.  402.  Compare  In  re  Drisko, 
(1875)  2  Lowell  430,  7  Fed.  Cas.  No. 
4,090;  In  re  Farrtfll,  (1871)  5  Nat. 
Bankr.  Reg.  125,  8  Fed.  Cas.  No.  4,680; 
In  re  Black,  (1899)  97  Fed.  493;  In  re 
Marshall  Paper  Co.,  (1900)  102  Fed.  872, 
43  C.  C.  A.  38;  In  re  Claff,  (1901)  111 
Fed.  506. 

In  the  case  of  In  re  Claff,  (1901)  111 
Fed.  506,  7  Am.  Bankr.  Rep.  128,  how- 
ever, it  was  said :  "  Claff  was  adjudicated 
bankrupt  in  1899  upon  a  voluntary  peti- 
tion. His  discharge  was  refused  for 
fraudulent  concealment  of  assets.  In  1000 
he  filed  a  second  petition,  and  seeks  a 
discharge  thereunder.  That  his  discharge 
under  the  second  petition,  if  obtained,  will 
be  no  bar  to  a  suit  upon  a  debt  scheduled 
under  the  first  commission,  and  not  proved 


under  the  second,  seems  clear."  Citing 
In  re  Drisko,  (1875)  2  Ix)well  430,  7  Fed, 
Cas.  No.  4,090;  Gilbert  v.  Uebard,  (1844) 
8  Mete.    (Mass.)    129;   Dean  v.  Justices, 

(1899)  173  Mass.  453,  53  N.  E.  893.  The 
court  then  continued :  "  But  this  fact 
does  not  prevent  the  bankrupt  from  filing 
a  second  petitix>n,  or  from  getting  a  dis- 
charge thereunder,  for  whatever  the  dis- 
charge may  be  worth.  In  re  Drisko,  above 
cited.  The  discharge  is  granted,  and  no 
exception  will  be  made  therein  of  debts 
scheduled  under  the  earlier  commission. 
It  is  more  convenient  to  make  the  dis- 
charge a  general  one,  and  to  leave  its 
effect  to  be  determined  by  subsequent  pro- 
ceedings." The  court  cited  In  re  Marshall 
Paper  Co.,  (1900)  102  Fed.  872,  43  C.  C. 
A.  38,  and  cases  cited;  In  re  Black,  (1899) 
97  Fed.  493.  But  it  should  be  noted  that 
in  the  case  of  In  re  PuUian,  (1909)  171 
Fed.  595,  the  case  of  In  re  Claff  and  the 
cases  therein  cited  are  stated  to  have  been 
overruled  **  in  some  respects  "  in  later  fed- 
eral decisions.  See  also  In  re  Kuffler, 
(1907)  155  Fed.  1018,  affirmed  (1909) 
168  Fed.  1021,  93  C.  C.  A.  671. 

Reason  of  rule  of  res  judicata, —  "A 
proceeding  in  bankruptcy  is  in  the  nature 
of  a  bill  in  equity  in  which  the  bankrupt 
is  complainant  and  the  creditors  are  de- 
fendants. Where  a  discharge  is  refused 
on  the  merits  the  judgment  inures  to  the 
benefit  of  all  the  creditors.  Both  parties 
are  bound  by  it  and  neither  party  should 
be  permitted  to  try  the  same  question 
again;  it  is  res  judicata"  Per  Lacombe, 
J.,  in  In  re  Fiegenbaum,  (1903)  121  Fed. 
69,  57  C.  C.  A.  409.  For  other  statement 
of  the  reason  of  the  rule  see  In  re  Bacon, 
(1912)  193  Fed.  34,  113  C.  C  A.  358; 
In  re  Kuffler,  (1907)  151  Fed.  12,  80 
C.  C.  A.   508. 

A  refusal  of  a  discharge  under  the  Act 
of  1867  has  been  held  not  to  be  res  judi- 
cata in  proceedings  brought  under  the  Act 
of  1898  as  to  the  same  debts  kept  alive  by 
subsequent    judgment.      In    re    Herrman, 

(1900)  102  Fed.  753,  (1900)  134  Fed. 
566,  affirmed  (1901)  106  Fed.  987,  mem., 
46  C.  C.  A,  77. 

Necessity  of  pleading  res  judicata. — 
But  where  the  subsequent  proceeding  is  in 
a  different  district,  a  creditor  who  claims 
immunity  therefrom  because  of  a  former 
proceeding  must  plead  such  former  pro- 
ceeding. Bluthenthal  v.  Jones,  (1907) 
208  U.  S.  64,  28  S.  Ct.  192,  52  U.  S. 
(L.  ed.)  390,  19  Am.  Bankr.  Rep.  288; 
Youngman  v.  Salvage,  (1911)  21  N.  D. 
317,  130  N.  W.  930,  Ann.  Cas.  1913C 
1181. 

Applications  of  rule  of  res  judicatr 
stated  in  the  last  two  preceding  black- 
lettered  paragraphs. 

In  the  leading  case  of  Kuntz  v.  Young, 
(1904)  131  Fed.  719,  65  C.  C  A.  477, 
12  Am.  Bankr.  Rep.  505,  it  appeared  that 
there  was   an   involuntary  proceeding   io 
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bankruptcy  pending,  in  whicli  the  bank- 
rupt had  disobeyed  the  order  of  the  ref- 
eree, and  had  failed  to  apply  for  a  dis- 
charge within  twelve  months  after  his 
adjudication,  and  that  he  had  instituted 
a  voluntary  proceeding,  and  had  therein 
applied  for  a  discharge  from  the  same 
debts  scheduled  and  provable  in  the  in- 
voluntary proceeding.  The  court,  in  ap- 
plying the  general  rule,  said:  "The 
failure  of  the  bankrupt  to  apply  for  a 
discharge  from  his  debts  in  the  involun- 
tary proceeding  within  twelve  months 
after  the  adjudication  foreclosed  his  right 
to  such  a  discharge.  It  is  only  within 
that  time  that  he  may,  under  the  Bank> 
ruptcy  Law,  make  a  lawful  application 
to  be  relieved  from  his  debts.  The 
record  of  his  failure  to  make  the  applica- 
tion in  that  proceeding  was  in  effect  a 
judgment  by  default  in  favor  of  his  cred- 
itors to  the  effect  that  he  was  not  entitled 
to  a  discharge  from  their  claims.  A 
judgment  by  default  renders  the  issue  as 
conclusively  res  ad  judicata  as  a  judg- 
ment upon  a  trial.  The  result  is  that 
the  question  whether  or  not  the  bankrupt 
was  entitled  to  be  discharged  from  the 
claims  of  the  creditors  scheduled  and 
provable  in  the  involuntary  proceeding 
was  conclusively  determined  in  an  action 
between  them  and  the  bankrupt  by  the 
record  of  his  failure  to  apply  for  a  dis- 
charge in  that  proceeding.  But  the 
parties  to  the  voluntary  were  the  same  as 
to  the  involuntary  proceeding,  for  Kuntz 
scheduled  the  same  claims  and  creditors, 
and  the  trustee  who  objected  to  his  dis- 
charge was  the  legal  representative  of 
the  latter.  The  bankrupt's  application 
for  a  discharge  in  the  voluntary  proceed- 
ing presented  the  same  issue  which  had 
been  conclusively  determined  against  him 
in  the  involuntary  proceeding,  and  there 
was  no  error  in  the  refusal  of  the  court 
below  to  reverse  the  former  judgment  and 
grant  the  application.  The  denial  of  an 
application  for  a  discharge  from  debts 
provable  in  proceedings  under  one  peti- 
tion in  bankruptcy  under  the  Act  of  1898 
renders  the  issue  of  a  right  to  a  discharge 
from  those  debts  in  a  proceeding  under 
a  subsequent  petition  res  adjudicata.  A 
failure  to  apply  for  a  discharge  within 
twelve  months  after  the  adjudication  in 
the  earlier  proceeding  has  the  same  effect. 
...  It  is  said,  however,  that  the  dis- 
missal of  the  voluntary  proceeding  was, 
in  any  event,  erroneous,  and  unauthor- 
ized. Why  was  it  so?  The  record  does 
not  disclose  that  the  bankrupt  brought 
any  property  to  the  court  to  be  distrib- 
uted among  his  creditors  when  he 
presented  his  petition  for  a  second  adju- 
dication in  bankruptcy.  The  sole  purpose 
of  that,  proceeding,  so  far  as  we  may 
learn  it  from  the  record  presented  here, 
was  to  enable  the  bankrupt  to  raise  the 
very  issue  which  the  record  in  the  invol- 


untary proceeding  had  conclusively  deter- 
mined—  the  issue  whether  or  not  he  was 
entitled  to  a  discharge  from  the  debts 
there  scheduled  and  provable.  The  volun- 
tary proceeding  was  in  fact  nothing  but 
a  suit  in  equity  to  obtain  a  discharge. 
The  second  adjudication  in  bankruptcy, 
the  appointment  of  the  trustee,  his  re- 
port, and  every  other  act  in  that  proceed- 
ing were  nothing  but  steps  in  the  progress 
of  the  suit  for  the  discharge.  For  any 
other  purpose  they  were  both  farcical  and 
futile.  As  there  was  no  equity  in  the 
suit  for  the  discharge,  and  the  bankrupt 
was  entitled  to  no  relief  in  it,  it  was 
properly  dismissed.  A  voluntary  proceed- 
ing in  bankruptcy  for  the  sole  purpose  of 
obtaining  discharge  which  a  prior  invol- 
untary proceeding  has  conclusively  deter- 
mined that  the  bankrupt  is  not  lawfully 
entitled  to  presents  no  ground  for  relief, 
is  vexatious  and  futile,  and  should  be 
dismissed.  In  re  Fiegenbaum,  (1903) 
121  Fed.  69,  57  C.  C.  A.  409."  That  case 
was  followed  in  the  subsequent  case 
of  In  re  Elby,  (1907)  157  Fed.  935, 
wherein  the  court,  per  Reed,  J.,  said: 
"The  failure  of  the  bankrupt  to  apply 
for  a  discharge  in  the  first  bankruptcy 
proceedings,  and  the  approval  of  the 
record  of  such  proceedings  by  the  court 
without  granting  a  discharge,  are  in  effect 
a  judgment  by  default  in  favor  of  his 
then  existing  creditors  that  the  bank- 
rupt was  not  entitled  to  a  discharge  from 
their  claims,  and  that  judgment  is  con- 
clusive in  favor  of  such  creditors.  Kuntz 
t?.  Young,  (19114)  131  Fed.  719,  65  C.  G. 
A.  477.  This  decision  is  by  the  court  of 
appeals  of  this  circuit,  and  is  controlling 
upon  this  court.  When,  therefore,  it  is 
made  to  appear  to  the  court  that  a  bank- 
rupt under  the  Act  of  1898,  who  has 
failed  to  apply  for  a  discharge  within  the 
time  prescribed  by  that  Act,  or  has  beeii 
denied  a  discharge  by  the  court,  files  a 
subsequent  petition,  and  schedules  no 
assets,  the  proceeding  should  be  dis- 
missed, because  by  the  prior  proceedings 
it  is  conclusively  determined  that  he  is 
not  entitled  to  a  discharge  from  those 
debts."  In  the  case  of  In  re  Stone,  (1909) 
172  Fed.  947,  23  Am.  Bankr.  Rep.  24,  the 
rule  was  likewise  applied  where  the  fail- 
ure to  apply  for  a  discharge  in  the  time 
allowed  was  due  to  the  neglect  of  the 
bankrupt's  attorney.  To  the  same  effect 
is  In  re  Springer,  (1912)  199  Fed.  294. 
In  PoUet  V.  Cosel,  (1910)  179  Fed.  488, 
103  C.  C.  A.  68,  30  L.  R.  A.  (N.  S.) 
1164,  the  rule  was  applied  where  the  prior 
proceedings  liad  been  dismissed  for  want 
of  prosecution.  Also  in  the  case  of  In  re 
Springer,  (1912)  199  Fed.  294,  the  rule 
was  applied  where  the  adjudication  in 
the  former  proceedings  was  against  a 
partnership  and  its  individual  members. 
The  fact  that  the  creditor  in  the  prior 
proceedings  appears  and  proves  his  olaim 


Sec.  14b 


BANKRUPTCY 


661 


in  the  subsequent  proceedings  does  not 
estop  him  from  disputing  the  application 
of  the  discharge  to  his  claim  where  there 
are  no  assets  scheduled  except  those 
exempt.  JnreElhy,  (1907)  157  Fed.  936; 
In  re  Bacon,  (1912)  193  Fed.  34,  113 
O.  G.  A.  358,  certiorari  denied  without 
opinion  (1912)  226  U.  S.  701,  32  S.  Ct. 
836,  66  U.  S.   (L.  ed.)   1264,  mem. 

So  it  is  held  that  the  court  may  prop- 
erly except  in  its  order  of  discharge  in 
the  subsequent  proceedings  those  debts 
provable  in  the  prior  proceedings.  In  re 
Kuffler,  (1907)  151  Fed.  12,  80  C.  C.  A. 
608,  reversing  (1906)  144  Fed.  445;  Pol- 
let  V.  Cosel,  (1910)  179  Fed.  488,  103 
C.  C.  A.  68,  30  L.  R.  A.  (N.  S.)  1164; 
In  re  Westbrook,  (1911)  186  Fed.  414; 
In  re  Bacon,  (1912)  193  Fed.  34,  113 
C.  C  A.  358,  certiorari  denied  without 
opinion  (1912)  225  U.  S.  701,  32  S.  Ct. 
856,  56.  U.  S.  (L.  ed.)  1264,  mem.,  or 
the  court  may  enjoin  the  bankrupt  from 
applying  in  the  subsequent  proceedings 
for  a  discharge  from  the  debts  provable 
in  the  prior  proceedings.  In  re  Pullian, 
(1909)    171  Fed.  595. 

An  order  dismissing  the  subsequent 
proceedings  was  held  to  have  been  im- 
proper where  new  debts  were  scheduled 
although  of  trifling  value  as  compared  to 
the  old  debts  also  scheduled.  In  re 
Kuffler,  (1907)  151  Fed.  12,  80  C.  C.  A. 
508.  See  also  In  re  Kuffler,  (1907)  156 
Fed.   1018. 

The  fact  that  debts  provable  in  the 
prior  proceedings  were  carried  to  judg- 
ment between  those  proceedings  and  the 
subsequent  proceedings  has  been  held  not 
to  make  them  new  and  difTerent  debts  so 
as  to  take  them  out  of  the  application  of 
the  rule  and  enable  new  proceedings  to 
be  founded  thereon.  In  re  Schnabel, 
(1909)  166  Fed.  383;  In  re  Kuffler,  (1909) 
168  Fed.  1021,  93  C.  C.  A.  671,  affirming 
(1907)  155  Fed.  1018,  certiorari  denied 
without  opinion  (1909)  214  U.  S.  520, 
29  S.  Ct.  701,  53  U.  S.  (L.  ed.)   1066. 

Where  the  debts  in  the  prior  and  in 
the  subsequent  proceedings  are  identical 
the  general  rule  applies,  and  it  is  held 
that  the  subsequent  proceedings  are  vexa- 
tious and  should  be  dismissed.  Kuntz  r. 
Young,  (1904)  131  Fed.  719,  65  C.  C.  A. 
477;  In  re  Bramlett,  (1908)  161  Fed. 
588;  In  re  Stone,  (1909)  172  Fed.  947; 
In  re  Springer,  (1912)  199  Fed.  294. 
See  also  In  re  Brockway,   (1882)  23  Fed. 


583;  In  re  Silverman,  (1907)  157  Fed. 
675,  86  C.  C.  A.  224;  In  re  Pullian, 
(1909)  171  Fed.  695;  In  re  Bacon,  (1912) 
193  Fed.  34,  113  C.  C.  A.  358,  certiorari 
denied  without  opinion  (1912)  225  U.  S. 
701,  32  S.  Ct.  836,  56  U.  S.  (L.  ed.) 
1264,  mem. 

Where  the  debts  in  the  subsequent  pro- 
ceeding are  partly  new  and  partly  the 
same  as  those  provable  in  the  prior  pro- 
ceeding it  appears  that  the  bankrupt  is 
entitl^  to  a  discharge  from  the  new 
debts,  while  the  general  rule  applies  to 
the  old.  In  re  Kuffler,  (1912)  151  Fed. 
12,  80  C.  C.  A.  608,  reversing  on  other 
grounds  (1906)  144  Fed.  445;  In  re  Von 
Borries,  (1909)  168  Fed.  718;  In  re 
Pullian,  (1909)  171  Fed.  595;  In  re 
Bacon,  (1912)  193  Fed.  34,  113  C.  C.  A. 
358,  certiorari  denied  without  opinion 
(1912)  225  U.  S.  701,  32  S.  Ct.  836, 
56  U.  S.   (L.  ed.)    1264,  mem. 

It  has  been  held,  however,  that  where 
the  creditor  who  resisted  the  prior  pro- 
ceedings fails  to  appear  and  take  part  in 
the  subsequent  proceedings,  the  general 
rule  does  not  apply,  and  hence  that  a 
general  discharge  in  the  latter  proceed- 
ings discharges  the  creditors'  debts. 
Bluthenthal  v.  Jones,  (1908)  208  U.  S. 
64,  28  S.  Ct.  192,  52  U.  S.  (L.  ed.)  390, 
affirming  (1906)  51  Fla.  396,  41  So.  533, 
120  A.  S.  R.  181,  13  L.  R.  A.  (N.  S.) 
629;  Youngman  v.  Salvage,  (1911)  21 
N,  D.  317,  130  N.  W.  930,  Ann.  Cas. 
19130  1181. 

Where  an  examination  of  the  record  in 
the  earlier  proceeding  shows  that  no  order 
was  ever  entered  on  the  memorandum  of 
the  district  judge  denying  the  bankrupt's 
discharge  the  question  is  not  res  adjudi- 
eata.  In  re  Elkind,  (1909)  176  Fed.  64, 
99  C.  C.  A.  86. 

Analogous  to  the  foregoing  are  cases  in 
which  state  insolvency  laws  were  in- 
volved, and  in  which  the  same  general 
rules  were  applied.  Illustrations  may  be 
found  in  the  following  cases,  among 
others:  In  re  Smith,  (1885)  68  Cal.  203, 
8  Pac.  881;  Fisher  v.  Currier,  (1844)  7 
Mete.  (Mass.)  424;  Gilbert  v,  Hebard, 
(1844)  8  Mete.  (Mass.)  129;  Gardner  v. 
Way.  (1857)  8  Gray  (Mass.)  189;  Whit- 
ney V,  Willard,  (1859)  13  Gray  (Mass.) 
203.  See  also  Van  Ingen  i\  Justices,  etc., 
(1896)  166  Mass.  128,  44  N.  E.  121;  Dean 
V,  Justices,  etc.,  (1899)  173  Mass.  463, 
63  N.  E.  893. 


b  [Hearing  application  and  granting  discharge.]  The  judge  shall  hear 
the  application  for  a  discharge  and  such  proofs  and  pleas  as  may  be  made  in 
opposition  thereto  by  the  trustee  or  other  parties  in  interest,  at  such  time 
as  will  give  the  trustee  or  parties  in  interest  a  reasonable  opportunity  to 
be  fully  heard,  and  investigate  the  merits  of  the  application  and  discharge 
the  applicant  unless  he  has  [{Amejided  1910,  which  excepted  pending 
cases)  36  Stat,  L,  839,] 
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This  part  of  section  145  as  originally  enacted  read  as  follows:  "6.  The  judge  shall 
hear  the  application  for  a  discharge,  and  such  proofs  and  pleas  as  may  be  made  in 
opposition  thereto  by  parties  in  interest,  at  such  time  as  will  give  parties  in  interest 
a  reasonable  opportunity  to  be  fully  beard,  and  investigate  the  merits  of  the  applica- 
tion and  discharge  the  applicant  unless  he  has"  {30  Stat,  L.  550).  It  was  re-enacted 
without  change  in  1903.     {32  Stat.  L.  797). 

In  connection  with  the  amendment  of  1910,  which  constitutes  the  text,  see  the  proviso 
appearing  herein  immediately  after  section  146    (6). 


I.  Generally,  662. 

II.  Objections    to    bankrupt's   discharge, 
664. 

III.  Hearing  and  proof,  670. 

IV.  Determination,  673. 

I.  Generally. 

Congress  may  prescribe  any  regulations 
concerning  discharges  in  bankruptcy  that 
are  not  so  grossly  unreasonable  as  to  be 
incompatible  with  the  fundamental  law. 
Hanover  Nat.  Bank  v.  Movses,  (1902) 
186  U.  S.  181,  22  S.  Ct.  857,  46  U.  S. 
(L.  ed.)  1113,  8  Am.  Bankr.  Rep.  1;  In 
re  Dresser,  (C.  C.  A.  2d  Cir.  1906)  146 
Fed.  383,  16  Am.  Bankr.  Rep.  561. 

Construction  —  Statute  to  he  liberally 
construed. — "  The  adjudged  cases  .  .  .  favor 
a  liberal  construction  of  section  14  .  .  . 
in  the  matter  of  the  discharge  of  honest 
bankrupts."  Hardie  t*.  Swafford  Bros. 
Dry  Goods  Co.,  (C.  C.  A.  5th  Cir.  1908) 
165   Fed.   588,  21   Am.   Bankr.  Rep.   457. 

Relief  of  honest  debtors  one  of  the  main 
purposes  of  the  Act,  see  note  preceding 
section    1. 

Statutory  provisions  regulating  the  con- 
ditions on  which  bankrupts  may  be  dis- 
charged are  remedial  in  their  nature  with 
respect  to  the  bankrupts  or  to  their 
creditors,  or  to  both,  and  the  strict  rules 
of  construction  or  interpretation  appro- 
priate to  retroactive  or  retrospective  laws 
are  inapplicable  to  them.  In  re  Scott, 
(D.  C.  Del.  1904)  126  Fed.  981,  11  Am. 
Bankr.  Rep.  327. 

Construction  loith  regard  to  purpose. — 
The  well-settled  and  uniformly  recognized 
purpose  of  the  Bankruptcy  Law  is  to  se- 
cure to  the  creditors  of  an  insolvent  per- 
son, coming  within  the  terms  of  the  Act, 
a  full  and  honest  disclosure  and  an  equi- 
table distribution  of  his  property,  and, 
this  being  accomplished,  to  give  to  the 
honest  debtor  a  full  discharge.  This  two- 
fold purpose  should  be  kept  in  view  in 
construing  and  enforcing  the  provisions 
of  the  statute.  In  re  James,  ( E.  D.  N".  C. 
1910)  175  Fed.  894,  23  Am.  Bankr.  Rep. 
703.     See   also  note   preceding  section   1. 

Relation  between  sections  IJf  and  17. — 
Each  bears  upon  a  different  subject; 
the  one  relating  to  the  discharge,  the 
other  to  the  debts  from  which  such  dis- 
charge will  relieve  the  debtor.  The  mat- 
ters and  things  which  will  prevent  a 
discharge  in  bankruptcy  are  different 
from  those  set  out  in  the  section  wliich 
will  not  relieve  from  liability  in  cusp 
there  is  a  discharge  of  the  bankrupt.  The 
bankrupt  may  be  discharged  and  still  be 


held  liable  for  the  classes  of  debts  men- 
tioned in  section  17  of  the  Act;  and  in 
seeking  to  hold  a  party  liable,  who  has 
been  discharged  in  bankruptcy,  the  ground 
for  such  liability  must  be  found  in  section 
17,  and  not  in  section  14,  which  enumer- 
ates the  grounds  upon  which  a  discharsre 
shall  be  refused.  Katzenstein  v.  Reid, 
(Tex.  1905)  16  Am.  Bankr.  Rep.  740. 

The  only  obstacles  to  a  discharge  are 
described  in  this  section,  and  they  do  not 
include  the  creation  of  a  debt  by  the 
bankrupt's  fraud  or  other  misconduct 
while  acting  in  a  fiduciary  capacity.  Sec- 
tion 17,  however,  protects  such  a  debt 
from  discharge.  In  re  Gara,  (E.  D.  Pa. 
1911)  190  Fed.  112,  wherein  the  court 
said :  ''  It  may  be  that  the  debt  due  to 
the  objecting  creditor  was  created  by  the 
misconduct  of  the  bankrupt  while  acting 
in  a  fiduciary  capacity.  Assuming  this 
to  be  true,  section  17  protects  the  debt 
from  discharge,  but  the  mere  existence  of 
such  a  debt  does  not  prevent  tlie  bankrupt 
from  receiving  a  discharge  from  his  other 
provable  obligations.  The  only  obstacles 
to  a  discharge  are  described  in  section  14, 
and  I  do  not  find  among  them  the  crea> 
tion  of  a  debt  by  the  bankrupt's  fraua 
or  other  misconduct  while  acting  in  a 
fiduciary  capacity.  At  the  best,  the 
pending  specification  charges  such  crea- 
tion and  nothing  more,  and  this  is  plainly 
insufficient.  The  motion  to  dismiss  is 
granted." 

No  discharge  from  disputed  claims. — 
The  discharge  authorized  by  the  Bank- 
rupt Act  is  a  discharge  from  debts,  not 
from  disputed  claims.  A  Bankruptcy 
Court  has  no  jurisdiction  to  grant  a  dis- 
charge unless  there  are  dischargeable 
debts  to  discharge.  In  re  Gulick,  (S.  D. 
X.  Y.  1911)  190  Fed.  52,  wherein  the 
court  said :  "  This  is  a  motion  to  con- 
firm a  referee's  report  recommending  a 
discharge.  The  bankruptcy  is  voluntary. 
Three  claims  only  are  listed  in  the  sched- 
ules, each  of  which  is  stated  in  the 
schedules  to  be  disputed.  In  fact,  three 
actions  were  pending  on  them  when  the 
bankruptcy  petition  was  filed,  in  which 
the  bankrupt  had  interposed  answers  de- 
nying liability.  These  answers  have  not 
been  withdrawn.  The  referee  has  reported 
in  favor  of  a  discharge,  to  which  tn* 
creditors  object  on  the  ground  that,  as 
the  bankrupt  denies  that  any  debts  exist, 
the  court  has  no  jurisdiction.  The  point 
is  novel;  but,  in  my  opinion,  the  objec- 
tion is  valid.  The  discharge  authorized 
Ijy  the  Bankrupt  Act  is  a  discharge  from 
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debts,  not  from  disputed  claims.  I  think 
that  a  Bankruptcy  Court  has  no  jurisdic- 
tion to  grant  a  discharge,  unless  there 
are  dischargeable  debts  to  discharge. 
Thus  it  has  been  held  that  the  court  has 
no  jurisdiction  to  grant  a  discharge 
when  the  only  claim  listed  is  not  prov- 
able {In  re  Yates,  [D.  C]  114  Fed.  365; 
In  re  Schwaninger,  [D.  C]  144  Fed.  555), 
or,  though  provable,  is  not  dischargeable 
{In  re  Maples,  [D.  C]  106  Fed.  919;  In 
re  Yates,  [D.  CI  114  Fed.  365).  Two  of 
the  claims  filed  in  this  case  appear  to  be 
dischargeable;  but  the  point  is  that  the 
bankrupt  does  not  admit  that  they  are 
debts.  He  may  prefer  to  get  a  discharge, 
instead  of  litigating  the  claims  on  the 
merits;  but,  until  he  admits  that  they 
are  debts,  I  do  not  see  what  power  a 
Bankruptcy  Court  has  to  discharge  such 
contested  claims  because  they  may  be  es- 
tablished as  debts.  The  referee's  report 
is  not  confirmed,  and  the  discharge  is 
denied." 

Discharge  as  a  matter  of  right. —  The 
bankrupt  is  entitled  to  a  discharge  as  a 
matter  of  right,  provided  he  has  not 
brought  himself  within  any  of  the  follow- 
ing clauses  of  the  section.  In  re  Mar- 
shall Paper  Co.,  (C.  C.  A.  1900)  102  Fed. 
872. 

The  right  to  a  discharge  is  determined 
by  the  good  faith  of  the  bankrupt;  and 
the  effect  of  a  discharge  is  to  be  deter- 
mined in  accordance  with  a  proper  recog- 
nition of  his  civil  liability  for  the  acts 
of  partners  and  other  agents.  Frank  v. 
Michigan  Paper  Co.,  (1910)  179  Fed.  776, 
103  C.  C.  A.  268,  30  L.  R.  A.  (X.  S.) 
623. 

Governed  by  law  at  time  of  filing  peti- 
tion.—  A  bankrupt's  right  to  a  discharge 
is  governed  by  the  law  as  it  stood  at  the 
time  he  filed  his  petition.  Matter  of 
Petersen,  (D.  C.  Minn.  1903)  10  Am. 
Bankr.  Rep.  355, 

Moral  turpitude  involved. — It  is  notice- 
able that,  of  the  six  reasons  for  refusing 
a  discharge,  recited  in  section  14&,  all 
except  the  last  two  (which  stand  by 
themselves  on  a  ground  that  affects  the 
administration  of  the  law)  imply  moral 
turpitude  on .  the  part  of  the  bankrupt. 
Klein  v.  Powell,  (C.  C.  A.  3d  Cir.  1909) 
174  Fed.  640,  23  Am.  Bankr.  Rep.  494. 

The  only  issue  tendered  by  the  petition 
for  a  discharge  is  the  right  to  the  dis- 
charge, and  the  only  facts  pleadable  in 
opposition  thereto  are  those  which  show 
that  the  bankrupt  is  entitled  to  no  dis- 
charge whatever;  and  the  court  will  not, 
upon  application  of  creditors,  order  the 
discharge  to  except  the  bankrupt's  alleged 
fraudulent  debts  or  claims  proved  in  in- 
solvency proceedings  which  are  pending, 
the  scope  of  the  discharge  being  preferably 
left  for  future  determination.  In  re  Mus- 
sey,  (1900)  99  Fed.  71.  See  also  to  the" 
point  that  no  issue  upon  the  effect  of  the 
discharge  can  properly  arise  in  this  pro- 


ceeding In  re  Marshall  Paper  Co.,  (C-  C. 
A.    1900)     102    Fed.    874;    In   re   Tinker, 

(1900)  99  Fed.  79;  In  re  Black  (1899) 
97  Fed.  493;  In  re  Rhutassel,  (1899)  96 
Fed.  597;  In  re  Blumberg,  (1899^  94 
Fed.  476,  in  which  last  case  Ine  court 
expressed  a  doubt  whether  such  an  issue 
could  be  rightfully  determined  even  by 
consent. 

Grounds  for  refusing  discharge  in  gen- 
eral.—  There  are  no  grounds  other  than 
those  set  out  in  section  14  b  for  a  refusal 
to  grant  a  discharge ;  and  "  the  court  will 
not  seek  for  grounds  upon  which  to  refuse 
or  even  delay  a  discharge,  but  hear  and 
consider  them  when  properly  presented; 
the  court  must,  however,  in  every  case 
see  that  the  law  and  rules  have  been 
complied     with."       Strause     r.     Hooper, 

(1901)  105  Fed".  590.  See  also  U.  S.  v. 
Hammond,  (C.  C.  A.  1900)  104  Fed.  864; 
In  re  Rhutassel,  (1899)  96  Fed.  ovi?-, 
In  re  Thomas,  (1899)  92  Fed.  912.  But 
compare  In  re  Marshall  Paper  Co.,  (1899) 
95  Fed.  419,  where  it  was  held  that  under 
the  existing  Bankruptcy  Act  the  duties 
of  the  judge  regarding  discharges  are 
more  onerous  than  those  imposed  by  the 
Act  of  1867,  he  being  directed  to  "  inves- 
tigate the  merits  of  the  application,"  and 
therefore  not  being  confined  to  the  cred- 
itors' objections. 

Absence  of  jurisdiction  of  the  court 
over  the  bankruptcy  proceedings  is  an  ob- 
jection which  may  be  made  against  an 
application  for  discharge.  Matter  of  Lit- 
tle, (1868)  3  Ben.  (U.  S.)  25,  and  Mat- 
ter of  Penn,  (1870)  4  Ben.  (U.  S.)  99, 
decided  under  the  Bankruptcy  Act  of 
1867.  But  under  the  present  Act  it  has 
been  held  that  such  objection  is  not  ten- 
able at  this  stage  of  the  proceedings  if 
jurisdiction  appears  on  the  face  of  the 
prior  proceedings.  In  re  CHsdell,  (1900) 
101  Fed.  246;  In  re  Mason,  (1900)  99 
Fed.  256.  See  also  Allen  v.  Thompson, 
(1882)    10  Fed.    116. 

Opposition  to  a  discharge  on  the  ground 
that  the  bankrupt  was  not  domiciled 
within  the  district  the  requisite  time  be- 
fore filing  his  petition  in  bankruptcy, 
such  petition  being  sufficient  on  its  face, 
and  the  jurisdiction  of  the  court  not  hav- 
ing been  challenged  before  adjudication, 
will  not  avail  to  prevent  a  discharge.  In 
re  Clisdell,   (1900)    101  Fed.  246. 

Laches. —  Delay  in  bringing  on  the 
hearing  is  not  a  ground  for  refusing  a 
discharge.  Thus,  where  a  bankrupt  had 
filed  his  petition  for  discharge  within  the 
time  limited  by  the  Bankruptcy  Act,  and 
thereafter  was  in  contempt,  it  was  held 
that  his  failure  to  bring  on  his  petition 
for  hearing  within  eight  days  after  the 
contempt  was  discharged  was  not  ground 
for  refusing  a  discharge  in  bankruptcy. 
In  re  Glasbcrg,  (C.  C.  A.  2d  Cir.  1912) 
197  Fed.  896,  where  the  court  said: 
"  Delay  in  bringing  on  the  hearing  is  not 
a  ground  for  refusing  a  discharge  found 
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in  the  act.  It  specifically  enumerates 
what  the  grounds  are  and  this  is  not  one 
of  them.  Assuming  that  the  District 
Court  may  make  rules  requiring  a  speedy 
hearing,  we  are  unable  to  find  that  it 
has  done  so.  At  least,  there  is  no  rule 
which  applies  to  the  present  case.  Rule 
20  (Bankruptcy  Forms,  Hagar  &  Alex- 
ander, 612)  relates  to  the  first  meeting 
of  creditors,  the  examination  of  the  bank- 
rupt, and  the  completion  thereof  before 
the  application  for  discharjje  is  filed. 
There  is  no  pretense  that  t?iis  rule  was 
not  fully  complied  with.  Rule  21  pro- 
vides for  the  hearing  of  specifications 
filed  in  opposition  to  the  discharge.  As 
no  specifications  were  filed,  this  rule  is 
inapplicable." 

The  fact  thai  the  bankrupt  was  not  a 
frank  witness,  and  "  if  discharges  were 
granted  only  as  rewards  to  bankrupts  who 
freely  furnish  information  to  their  cred- 
itors, this  bankrupt  would  be  pre-emi- 
nently not  entitled  to  one,"  is  not  alone 
sufficient  ground  for  refusing  a  dis- 
charge. In  re  McCrea,  (1908)  161  Fed. 
246,  88  C.  C.  A.  282,  20  L.  R.  A.  (N.  S.) 
246. 

Nonresidence  is  no  bar  to  a  discharge. 
In  re  Goodale,    (1901)    109  Fed.  783. 

The  insanity  of  a  bankrupt  which  has 
prevented  his  examination  by  the  cred- 
itors, and' still  continues,  is  no  bar  to  his 
discharge.  In  re  Miller,  (1904)  133  Fed. 
1017. 


n.  Objections  to  Bankrupt's  Dis- 

0HAK6E. 

"Opposition  to  discharge  or  composi- 
tion" is  briefly  regulated  by  General 
Order  32. 

Who  may  object  —  Parties  in  interest. 
—  The  phrase  "parties  in  inrcrest*'  also 
appears  in  section  15a. 

Creditors  are  "  parties  in  interest  "  who 
may  oppose  the  application  for  discharge. 
In  re  Frice,  (S.  D.  la.  1899)  96  Fed.  611, 
2  Am.  Bankr.  Rep.  674;  In  re  Maples, 
(D.  C.  Mont.  1901)  105  Fed.  919,  5  Am. 
Bankr.  Rep.  426;  In  re  Brown,  (C.  C  A. 
6th  Cir.  1901)  112  Fed.  49,  7  Am.  Bankr. 
Rep.  252;  In  re  Levey,  (N.  D.  X.  Y.  1904) 
133  Fed.  572,  13  Am.  Bankr.  Rep.  312; 
In  re  Conroy,  (E.  D.  Pa.  1005)  134  Fed. 
764,  14  Am.  Bankr.  Rep.  249;  In  re 
Chandler,  (C.  C.  A.  7th  Cir.  1905)  138 
Fed.  637,  14  Am.  Bankr.  Rep.  512;  In  re 
Servis,  (N.  D.  la.  1005)  140  Fed.  »22'2, 
15  Am.  Bankr.  Rep.  271;  In  re  Harr,  (  K. 
D.  Mo.  1906)  143  Fed.  421,  16  Am.  Bankr. 
Rep.  213:  In  re  Ilendrick,  (D.  C.  Cotin. 
1906)  143  Fed.  647,  16  Am.  Bankr.  P^  p. 
218;  In  re  Carton,  (S.  D.  N.  Y.  1  !)<*(>) 
148  Fed.  63,  17  Am.  Bankr.  Rep.  .343; 
In  re  Nathanson,  (E.  D.  N.  Y.  1907)  155 
Fed.  645,  19  Am.  Bankr.  Rep.  56;  Tal- 
cott  V.  Friend,  (C.  C  A.  7th  Cir.  1900) 
179  Fed.   676;   In  re  Westbrook,    (N.   D. 


Ala.    1911)    186   Fed.   414;    In  re  Hagy, 
(C.  C.  A.  6th  Cir.  1915)  220  Fed.  666. 

But  only  such  creditors  as  have  prots 
able  debts,  which  will  be  afi'ectd  by  the 
discharge,  are  parties  in  interest.  In  re 
Chandler,  (1906)  138  Fed.  637,  71  C.  C. 
A.  87.  See  quotation  from  .this  case  in 
note  to  section   15. 

If  a  creditor  of  a  bankrupt,  opposing 
his  discharge,  has  a  debt  not  provable, 
or  which  the  discharge  would  not  affect, 
the  bankrupt's  remedy  is  by  a  motion  to 
expunge  the  claim  or  strike  out  the  speci- 
fications. In  re  Nathanson,  (E.  D.  N.  Y. 
1907)  156  Fed.  645,  19  Am.  Bankr.  Rep. 
56. 

The  assignee  of  a  judgment  which  was 
listed  bv  the  debtor  in  his  schedules  of 
liabilities  is  a  "  party  in  interest  "  within 
the  meaning  of  this  section.  Haley  r. 
Pope,  (C.  C.  A.  9th  Cir.  1913)  206  Fed. 
266. 

Need  not  prove  claim  in  order  to  object 
to  discharge. —  The  right  to  object  to  the 
discharge  is  not  restricted  to  creditors 
who  have  proved  their  claims,  persons 
who  claim  to  be  creditors  and  who  are 
BO  scheduled  being  "  parties  in  interest." 
In  re  Frice,  (1899)  96  Fed.  611;  In  re 
Nathanson,  (E.  D.  N.  Y.  1907)  155  Fed. 
645,  19  Am.  Bankr.  Rep.  56.  See  also 
In  re  Conroy,  (E.  D.  Pa.  1905)  134  Fed. 
764,  14  Am.  Bankr.  Rep.  249;  Re  Mur- 
dock,  (1869)  1  Lowell  (U.  S.)  362;  In 
re  Balmer,  (1878)  3  Hughes  (U.  S.) 
637;  Hester  r.  Baldwin,  (1875)  2  Woods 
(IT.    S.)    433. 

One  who  has  a  suit  pending  against  a 
bankrupt  for  the  recovery  of  a  debt,  which 
is  contested,  is  a  party  in  interest,  and 
entitled  to  contest  the  bankrupt's  right 
to  a  discharge.  In  re  Conroy,  (E.  D.  Pa. 
1905)  134  Fed.  764,  14  Am.  Bankr.  Rep. 
249. 

Creditor  barred  by  limitation. —  The 
fact  that  a  creditor's  claim  is  barred  by 
limitation  at  the  time  he  files  objections 
to  the  bankrupt's  discharge  does  not  de- 
prive him  of  a  subsisting  cause  of  action 
so  as  to  bar  his  right  to  object.  In  re 
Westbrook,  (N.  D.  Ala.  1911)  186  Fed. 
414. 

Objection  in  behalf  of  dissolved  partner- 
ship.—  Where  a  partnership,  which  had 
proved  a  claim  againnt  a  bankrupt  estate, 
was  dissolved  pending  the  proceedings, 
without  any  disposition  of  the  claim  being 
made  as  between  the  partners,  it  was 
held  that  in  order  to  maintain  objections 
to  the  bankrupt's  discharge  it  was  neces- 
sary to  show  affirmatively  that  all  of  the 
partners  assented.  In  re  Hendrick,  (D. 
C.  Conn.  1906)  143  Fed.  647,  16  Am. 
Pankr.    Rep.    218. 

Trustees. —  Although  trustees  were  not 
mentioned  in  this  part  of  section  14b 
.prior  to  its  amendment  in  1910,  it  was 
nevertheless  held  that  a  trustee  who  was 
prosecuting  proceedings  against  the  bank- 
rupt to  recover  or  compel  the  payment  or 
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delivery  to  him  of  property  or  money 
alleged  to  have  been  wrongfully  and 
fraudulently  concealed  or  withheld  from 
him  by  the  bankrupt,  was  a  "  party  in 
interest"  and  could  make  and  file  specifi- 
cations of  objection  to  the  discharge. 
In  re  Levey,   (1904)    133  Fed.  672. 

Trustee's  opposition  must  be  author- 
ized by  creditors,  see  the  proviso  appear- 
ing berein  immediately  after  section  146 
(6). 

Effect  of  failure  to  object  to  allowance 
of  claim. —  The  bankrupt  has  an  equitable 
right  to  insist  that  objection  shall  be 
made  to  illegal  claims,  and  his  failure 
to  exercise  such  right  by  requesting  the 
trustee  to  make  such  objection  estops  him 
to  deny  the  standing  of  a  creditor,  whose 
claim  is  allowed  without  objection,  to  file 
objections  to  his  discharge.  In  re  Car- 
ton, (S.  D.  N.  Y.  1906)  148  Fed.  63,  17 
Am.  Bankr.  Kep.  343. 

Objections  not  specified  will  not  be  con- 
sidered. In  re  Adams,  (1900)  104  Fed. 
72,  in  which  case  the  court  cited  In  re 
Pierce,  (1900)  103  Fed.  64.  See  also  In 
re  Kaiser,  (1899)  99  Fed.  689;  Matter  of 
Schuyler,  (1869)  3  Ben.  (U.  S.)  200; 
In  re  Kosenfeld,  (1868)  2  Nat.  Bankr. 
Reg.  117. 

Specification  of  objections  —  General 
requisites. —  The  specification  of  objec- 
tions to  a  discharge  is  in  the  nature  of 
a  pleading,  and  the  allegations  thereof 
must  be  distinct,  specific,  and  definite, 
and  set  forth  with  almost  the  exactness 
of  an  indictment,  particularly  where  the 
offense  charged  is  one  included  in  section 
29,  so  that  the  bankrupt  may  be  advised 
of  the  acts  charged,  which  bring  him 
within  the  inhibition  of  the  statute,  so 
far  as  it  relates  to  his  discharge.  In  re 
Holman,    (S.  D.   la.    1899)    92   Fed.   512, 

1  Am.  Bankr.  Rep.  600;  In  re  Thomas, 
(S.  D.  la.  1899)  92  Fed.  912,  1  Am. 
Bankr.  Rep.  615;  In  re  Hixon,  (S.  D.  la. 
1899)  93  Fed.  440,  1  Am.  Bankr.  Rep. 
610;  In  re  Idzall,  (S.  D.  la.  1899)  96 
Fed.  314,  2  Am.  Bankr.  Rep.  741;  In  re 
Hirsch,   (W.  D.  Tenn.  1899)   96  Fed.  468, 

2  Am.  Bankr.  Rep.  715;  In  re  Rhutassel, 
(K.  D.  la.  1899)  96  Fed.  697,  2  Am. 
Bankr.  Rep.  697;  In  re  Frice,  (1899)  96 
Fed.    611;    In   re   Kaiser,    (D.    C.   Minn. 

1899)  99  Fed.  689,  3  Am.-  Bankr.  Rep. 
767;  In  re  Wetmore,  (E.  D.  Pa.  1900)  99 
Fed.  703,  3  Am.  Bankr.  Rep.  704;  In  re 
Peacock,  (E.  D.  N.  C.  1900)  101  Fed.  560, 
4  Am.  Bankr.  Rep.  136;  In  re  Quacken- 
bush,  (N.  D.  N.  Y.  1900)  102  Fed.  282, 
4  Ain.  Bankr.  Rep.  274;  In  re  McGurn, 
(D.  C.  Nev.  1900)  102  Fed.  743,  4  Am. 
Bankr.  Rep.  469;  In  re  Pierce,  (D.  C. 
Wash.  1900)  102  Fed.  977,  4  Am.  Bankr. 
Rep.    489;    In  re   Pierce,    (N.   D.    N.   Y. 

1900)  103  Fed.  64;  In  re  Adams,  (1900) 
104  Fed.  72;  In  re  Mudd,  (W.  D.  Mo. 
1900)  105  Fed.  348,  5  Am.  Bankr.  Rer). 
242;  Bragassa  v.  St.  Louis  Cycle,   (C.  C. 


A.   5th   Cir.    1901)    107   Fed.   77,   5   Am. 
Bankr.  Rep.  700;  In  re  Steed,   (E.  D.  N. 

C.  1901)  107  Fed.  682,  6  Am.  Bankr.  Rep. 
73;  In  re  Brown,  (C.  C.  A.  5th  Cir. 
1901)  112  Fed.  49,  7  Am.  Bankr.  Rep. 
252;  In  re  Beebe,  (E.  D.  Pa.  1902)  116 
Fed.  48,  8  Am.  Bankr.  Rep.  597;  In  re 
Crist,  (S.  D.  Ala.  1902)  116  Fed.  1007,  9 
Am.  Bankr.  Rep.  1 ;  In  re  Blalock,  ( D.  C. 
S.  C.  1902)  118  Fed.  679,  9  Am.  Bankr. 
Rep.  266;  In  re  Peck,  (D.  C.  Conn.  1903) 
120  Fed.  972,  9  Am.  Bankr.  Rep.  747; 
In  re  Patterson,  (N.  D.  N.  Y.  1903)  121 
Fed.  921,  10  Am.  Bankr.  Rep.  371;  In  r» 
Parish,  (N.  D.  la.  1903)  122  Fed.  553, 
10  Am.  Bankr.  Rep.  648;  In  re  Milgraum, 
(E.  D.  Pa.  1904)  129  Fed.  827,  12  Am. 
Bankr.  Rep.  306;  In  re  Ginsburg,  (B.  D. 
Pa.  1904)  130  Fed.  627,  12  Am.  Bankr. 
Rep.  459;  In  re  Levey,  (N.  D.  N.  Y. 
1904)  133  Fed.  672,  13  Am.  Bankr.  Rep. 
317;  In  re  Taplin,  (N.  D.  la.  1906)  136 
Fed.  861,  14  Am.  Bankr.  Rep.  360;  In  re 
Servis,  (N.  D.  la.  1905)  140  Fed.  222,  16 
Am.  Bankr.  Rep.  271;  Troeder  v.  Lorsch, 
(C.  C.  A.  1st  Cir.  1906)  150  Fed.  710,  17 
Am.  Bankr.  Rep.  723;  In  re  Griffin,    (S. 

D.  Ala.  1907)  154  Fed.  537,  19  AnL 
Bankr.  Rep.  78;  In  re  McCarthy,  (S.  D. 
N.  Y.  1909)  170  Fed.  859,  22  Am.  Bankr. 
Rep.  499;  In  re  Bradin,  (E.  D.  Pa.  1910) 
179  Fed.  768;  In  re  McNamara,  (S.  D. 
K.  Y.  1899)  2  Am.  Bankr.  Rep.  666; 
In  re  Wolfensohn,  (S.  D.  N.  Y.  1900) 
6  Am.  Bankr.  Rep.  60;  Matter  of  Wet- 
more,  (W.  D.  N.  Y.  1901)  6  Am.  Bankr. 
Rep.  703.  See  also  Matter  of  Hill,  (1868) 
2  Ben.  (U.  S.)  136;  Matter  of  Wag- 
goner, (1867)  1  Ben.  (U.  S.)  632;  In  re 
Butterfield,  (1870)  6  Biss.  (U.  S.)  120; 
In  re  Burk,  (1868)  3  Nat.  Bankr.  Reg. 
296;  Matter  of  Freeman,  (1870)  4  Ben. 
(U.  S.)  245;  In  re  Bellis,  (1870)  3  Nat. 
Bankr.  Reg.  496;  In  re  Tyrrel,  (1868)  2 
Nat.   Bankr.  Reg.  200. 

"  Specification  of  grounds  of  opposition 
to  bankrupt's  discharge"  is  official  Form 
No.   58. 

Facts  stated  upon  mere  information  and 
belief  are  insufficient  upon  which  to 
ground  specifications  in  opposition  to  a 
discharge.  In  re  Thomas,  (D.  C.)  92 
Fed.  912;  In  re  White,  (D.  C.  Ore.  1916) 
222  Fed.  688,  wherein  the  court  said: 
"  It  was  not  intended,  by  fixing  the  stat- 
utory grounds  for  opposing  a  discharge,  to 
aff'ord  the  objectors  opportunity  to  go 
upon  a  voyage  of  discovery  for  ascertain- 
ing wliether.  perchance,  they  might  find 
something  that  would  defeat  the  bank- 
rupt's purpose.  But,  if  the  bankrupt  be 
guilty  of  things  that  render  him  not  en- 
titled to  a  discharge,  they  ought  to  be 
directly  and  unequivocally  alleged,  so  that 
he  will  be  readily  apprised  of  the  direct 
issue  as  to  them,  and  enabled  to  concert 
his  defense,  and  the  proof  must  be  clear 
and  convincing,  although  not  beyond  a 
reasonable  doubt." 


666 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  14  b 


^fv8t  ahoic  ohjector  to  he  party  in  in- 
terest.— "  The  specification  must  also  al- 
lege, and  the  proofs  must  show,  that  the 
objector  is  a  party  in  interest,  and,  if  a 
creditor,  has  a  debt  provable  in  bank- 
ruptcy which  will  bfe  affected  by  the  dis- 
charge. In  re  Chandler,  (1905)  138  Fed. 
637,  71  C.  C.  A.  87;  In  re  Servis,  (N.  D. 
la.  1905)  140  Fed.  222."  In  re  Main, 
(N.  D.  la.  1913)  205  Fed.  421. 

Where  the  specification  fails  to  show 
that  the  party  making  the  same  is  a  party 
in  interest  who  will  be  affected  by  the 
discharge,  but  affirmatively  shows  that 
he  will  not  be,  the  court  itself  may  take 
notice  of  this,  although  the  specification 
is  not  excepted  to;  for  opposition  to  a 
discharge  will  not  be  heard  or  determined 
at  the  instance  of  one  who  does  not  show 
in  his  specification  that  he  is  a  party  in 
interest,  and  therefore  entitled  to  oppose 
the  same.  In  re  Servis,  (N.  D.  la.  1905) 
140  Fed.  222,  15  Am.  Bankr.  Rep.  271 

But  it  has  been  held  that  an  objection 
to  a  bankrupt's  discharge,  reciting  that 
the  objector  "  being  interested  as  a  cred- 
itor in  the  estate  of  [the  bankrupt"],  does 
hereby  oppose,"  etc.,  sufficiently  shows 
that  petitioner  is  "  a  party  interested  '* 
in  the  bankrupt's  estate,  especially  in 
view  of  the  allegation  in  Form  No  58. 
In  re  Nathanson,  (E.  D.  N.  Y.  1907)  155 
Fed.  645,  19  Am.  Bankr.  Rep.  56,.  where 
Chatfield,  J.,  said:  "The  word  'party' 
may  mean  *  person '  or  *  party  to  the  pro- 
ceeding.' The  record  of  the  bankruptcy 
proceeding  shows  whether  [the  objecting 
creditor]  is  a  party  to  the  proceeding, 
and  the  record  can  be  used  upon  this  mo- 
tion for  that  or  any  material  purpose.  If 
he  is  a  creditor  having  a  debt  which  is 
not  provable,  or  which  thi-  discharge  in 
bankruptcy  would  not  affect,  that  would 
seem  to  be  matter  for  an  affirmative  mo- 
tion to  expunge  the  claim,  or  to  strike 
out  the  specifications,  rather  than  to  ob- 
ject to  their  form." 

Statutory  language  insufficient. —  So- 
called  specifications  of  objection  to  the 
discharge  of  a  bankrupt  which  merely 
state  the  grounds  for  refusing  a  dis- 
charge, in  the  language  of  the  statute, 
without  any  attempt  to  specify  any  par- 
ticular act  of  the  bankrupt,  are,  as  a  gen- 
eral rule,  wholly  insufficient,  and  no  evi- 
dence can  be  received  thereunder,  nor  do 
they  afford  any  basis  for  amendment.  In 
re  Peck,  (D.  C  Conn.  1903)  120  Fed.  972, 
9  Am.  Bankr.  Rep.  747;  In  re  Main, 
(X.  D.  la.  1913)  205  Fed.  421.  See  also 
In  re  Hirsch,  (W.  D.  Tenn.  1899)  96  Fed. 
468,  2  Am.  Bankr.  Rep.  715;  In  re  Wet- 
more.  (E.  D.  Pa.  1900)  99  Fed.  703,  3 
Am.  Bankr.  Rep.  704;  In  re  Hixon,  (1890) 
93  Fed.  440;  In  re  Holman,  (1899)  92 
Fed.  512;  In  re  Levev,  (N.  D.  N.  Y.  1904) 
133  Fed.  572,  13  Am.  Bankr.  Rep.  317; 
Remmers  r.  Merchants'-Laclede  Nat. 
Bank,  (C.  C.  A.  Sth  Cif.  1909)  173  Fed. 
484,   23    Am.    Bankr.   Rep.    78.      And    see 


generally  the  annotation  of  each  statu- 
tory objection  under  subdivisions  (1), 
(2),  (3),  (4),  (6),  and  (6)  of  this  (146) 
subsection. 

Duplicity. —  A  charge  that  the  bankrupt 
made  a  false  oath  in  the  proceeding,  and 
that  he  has  concealed  assets  from  the 
trustee,  is  objectionable  as  including  two 
grounds  in  one  specification.  Matter  of 
Wetmore,  (W.  D.  N.  Y.  1901)  ft  Am. 
Bankr.  Rep.  703. 

Several  creditors  may  join  in  same 
specification. —  Where  several  creditors  of 
a  bankrupt  desire  to  urge  the  same  objec- 
tions to  the  bankrupt's  discharge,  they 
are  not  required  to  sign  separate  specifi- 
cations of  objection,  but  are  entitled  to 
join  in  the  same  specification.  In  re 
Milgraum,  (E.  D.  Pa.  1904)  129  Fed.  827, 
12  Am.  Bankr.  Rep.  306. 

Proceeding  on  specification  abandoned 
by  another  creditor, —  One  creditor  of  a 
bankrupt  may  adopt  and  prosecute  the 
objections  filed  by  another  to  the  bank- 
rupt's dischi^rge,  when  the  latter  has  de- 
clared his  intention  to  abandon  the  same. 
In  re  (Juilbert,  (E.  D.  Pa.  1907)  154 
Fed.  676,  IS  Am.  Bankr.  Rep.  830;  Matter 
of  Wetmore,  (W.  D.  N.  Y.  1901)  6  Am. 
Bankr.  Rep.  703. 

A  claim  by  a  creditor,  whose  objections 
to  a  discharge  are  held  to  be  insufficient, 
of  the  right  to  proceed  under  objections 
filed  on  behalf  of  another  creditor,  who 
did  not  appear  on  the  hearing,  should  be 
passed  upon  by  the  district  judge,  and 
not  the  referee.  Matter  of  W^etmore,  (W. 
D.  N.  Y.  1901)  6  Am.  Bankr.  Rep.  703. 

Must  allege  statutory  objection. —  It  is 
incumbent  on  a  creditor,  opposing  a  bank* 
rupt's  discliarge,  to  allege  in  his  specifica- 
tion of  objections  at  least  one  of  the 
statutory  grounds  for  withholding  the  dis- 
charge; objections  not  specified  in  the  act 
being  unavailable.  In  re  Griffin,  (S.  D. 
Ala.  1907)  154  Fed.  537,  19  Am.  Bankr. 
Rep.  78;  In  re  Taylor,  (N.  D.  Ala.  1911) 
188  Fed.  479;  Matter  of  Wetmore,  (W.  D. 
N.  Y.  1901)   6  Am.  Bankr.  Rep.  703. 

The  grounds  of  refusing  a  discharge  in 
bankruptcy  are  statutory  and  limited,  and 
do  not  cover  general  dishonesty  or  unfair 
and  sharp  dealing  with  creditors,  or  oral 
misrepresentations  made  in  obtaining 
property  on  credit,  or  even  false  oaths, 
unless  they  relate  to  matters  material  to 
the  bankruptcy  proceedings.  In  re  Cham- 
berlain, (N.  D.  N.  Y.  1910)   180  Fed.  304. 

That  a  bankruptcy  petition  was  filed  to 
defeat  the  claims  of  a  judgment  of  an 
ol)jecting  creditor  against  the  bankrupt 
is  no  ground  for  denying  a  discharge. 
In  re  Taylor,  (X.  D.  Ala.  1911)  188  Fed. 
479. 

.  The  omission  of  creditors  from-  the 
schedule  of  a  bankrupt  is  not  ground  for 
refusing  his  discharge.  In  re  Blalock» 
(1).  ('.  S.  C.  1902)  118  Fed.  679,  9  Am. 
Bankr.  Rep.  266. 

Larceny. —  A    creditor    cannot    procure 
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the  denial  of  the  bankrupt's  discharge  be- 
cause of  the  alleged  offense  of  larceny, 
or  larceny  as  bailee,  committed  by  the 
bankrupt  against  the  objecting  creditor 
more  than  a  year  before  the  petition  was 
filed.  In  re  Wolf,  (E.  D.  Pa.  1908)  159 
Fed.  299,  20  Am.  Bankr.  Rep.  304. 

Owing  nondischarg cable  debts. — It  is  no 
ground  for  refusing  a  bankrupt's  applica- 
tion for  discharge  that  the  creditor  ob- 
jecting thereto  holds  a  judgment  against 
him  for  wilful  and  malicious  injury  to 
property,  or  a  claim  founded  upon  the 
fraud  of  the  bankrupt  for  his  misfeasance 
as  a  fiduciary.  Such  debts  will  not  be 
affected  by  the  discharge  when  granted, 
but  they  do  not  defeat  the  bankrupt's 
right  to  be  discharged.  In  re  Carmicliael, 
(N.  D.  la.  1899)  96  Fed.  594,  2  Am. 
Bankr.  Rep.  815. 

Verific4tion. —  The  authorities  are  prac- 
tically unanimous  to  the  effect  that  speci- 
fications of  objection  to  the  discharge  of 
a  bankrupt  are  pleadings,  and  should  be 
verified  as  required  by  section  18c  of  the 
Bankruptcy  Act;  but  the  failure  so  to 
verify  them  is  amendable.  In  re  Brown, 
(5th  Cir.  1901)  112  Fed.  49,  50  C.  C.  A. 
118;  In  ire  Baerncopf,  (E.  D.  Pa.  1902) 
117  Fed.  975,  9  Am.  Bankr.  Rep.  133; 
In  re  Glass,  (W.  D.  Tenn.  1902)  119  Fed. 
120;  In  re  Pack,  (D.  C  Conn.  1903)  120 
Fed.  972,  9  Am.  Bankr.  Rep.  747;  In  re 
Robinson,  (D.  C*.  R.  1.  1903)  123  Fed. 
844,  10  Am.  Bankr.  Rep.  477 ;  E.  H.  Ood- 
shalk  Co.  r.  Sterling,  (C.  C.  A.  3d  Cir. 
1904)  129  Fed.  580,  12  Am.  Bankr.  Uep. 
302;  In  re  Milgraum,  (E.  D.  Pa.  1004) 
129  Fed.  827,  12  Am.  Bankr.  Rep.  306; 
In  re  Gift,  (M.  D.  Pa.  1904)  130  Fed. 
230,  12  Am.  Bankr.  Rep.  244;  In  re 
Afeurer,  (E.  D.  Pa.  1906)  144  Fed.  446, 
15  Am.  Bankr.  Rep.  823;  In  re  Xathan- 
son,  (E.  D.  N.  Y.  1907)  155  Fed.  645, 
19  Am.  Bankr.  Rep.  56;  In  re  Randall, 
(E.  D.  Pa.  1908)  159  Fed.  298,  20  Am. 
Bankr.  Rep.  305. 

But  it  has  been  held  that  a  specifica- 
tion of  objections  to  the  discharge  of  a 
bankrupt  is  not  a  pleading  within  the 
meaning  of  section  ISc,  and  that  sucli 
specification  need  not  be  verified,  as  a 
verification  is  not  provided  for  in  Form 
Xo.  58.  In  re  Jamieson,  (X.  I).  111.  1003) 
120  Fed.  697,  9  Am.  Bankr.  Rep.  681. 

Verification  of  the  specifications  is  re- 
quired in  some  districts  by  a  rule  of 
court-;  e.  g.f  Bankruptcy  Rule  No.  11  in 
the  Northern  District  of  New  York. 

Verification  "  should  be  positive  and 
certain,  not  vague  and  argumentative." 
In  re  Brown,  (C.  C.  A.  1901)  112  Fed.  40. 

Who  should  verify. —  Specifications  of 
objection  to  a  bankrupt's  discharge 
should  be  verified  by  the  objecting  cred- 
itor and  not  by  his  counsel,  unless  some 
reason  is  given  why  the  oath  is  not  taken 
bv  the  creditor.  In  re  Randall,  (E.  D. 
Pa.   1908)    150  Fed.  298,  20  Am.  Bankr. 


Rep.  306.  See  also  In  re  Baerncopf,  (E. 
D.  Pa.  1902)  117  Fed.  975,  9  Am.  Bankr. 
Rep.  133;  In  re  Milgraum,  (E.  D.  Pa. 
1904)  129  Fed.  827,  12  Am.  Bankr.  Rep. 
306. 

Sufficient  verification. —  Affidavits  to 
specifications  of  objection  to  a  bankrupt's 
discharge  sworn  to  "to  the  best  of  affi- 
ant's knowledge,  information,  and  belief," 
are  sufficiently  verified.  In  re  Milgraum, 
(E.  D.  Pa.  1904)  129  Fed.  827,  12  Am. 
Bankr.  Rep.  306. 

Special  master  mag  allow  amendment. 
— A  special  master,  to  whom  was  referred 
a  bankrupt's  application  for  discharge, 
has  power  to  permit  the  amendment  of 
specifications  of  objection  filed  in  behalf 
of  a  number  of  creditors,  but  signed  and 
verified  only  by  an  agent  of  one,  by  allow- 
ing the  same  to  be  signed  and  verified  by 
one  of  the  other  creditors.  In  re  Hanna, 
(C.  C.  A.  2d  Cir,  1909)  168  Fed.  238,  21 
Am.   Bankr.   Rep.   843. 

Waiver  of  objection  to  verification. — 
Where  no  objection  to  the  want  of  veri- 
fication of  a  petition  for  a  Imnkrupt's  dis- 
charge was  made  until  after  the  evidence 
on  the  application  was  heard  lief  ore  the 
referee,  it  was  held  that  it  was  too  late. 
In  re  Taylor,  (N.  1).  Ala.  1911)  188  Fed. 
479. 

Time  to  file  specifications. —  The  time 
for  filing  objections  to  a  bankrupt's  dis- 
charge is  governed  by  General  Order 
32  which  provides  that  "  a  creditor 
opposing  the  application  of  a  bankrupt 
for  his  discharge  .  .  .  shall  enter  his 
appearance  in  opposition  thereto  on  thb 
day  when  the  creditors  are  required  to 
show  cause,  and  shall  file  a  specification 
in  writing  of  the  grounds  of  his  opposi- 
tion within  ten  days  thereafter,  unless 
the  time  shall  be  enlarged  by  special 
order  of  the  judge."  In  re  Frice,  (S.  D. 
Ta.  1890)  96  Fed.  611,  2  Am.  Bankr.  Rep. 
674;  In  re  Alhrecht,  (E.  D.  Pa.  1900) 
104  Fed.  974,  5  Am.  Bankr.  Rep.  223:  In 
re  Clothier,  (E.  D.  Pa.  1901)  108  Fed. 
199,  6  Am.  Bankr.  Rep.  203;  In  re  Gins- 
burg,  (E.  D.  Pa.  1904)  130  Fed.  627.  12 
Am.  Bankr.  Rep.  459;  In  re  (Jrant,  (E. 
D.  Pa.  1905)  135  Fed.  889,  14  Am.  Bankr. 
Rep.  398:  In  re  Nathanson",  (E.  D.  N.  Y. 
1907)  152  Fed.  585,  18  Am.  Bankr.  Rep. 
252.  .\nd  see  to  the  same  effect  under  a 
former  statute  In  re  (»refe,  (S.  D.  N.  Y. 
1868)  2  Xat.  Bankr.  Reg.  329,  10  Fed. 
Cas.  Xo.  5,794;  In  re  Levin,  (C.  C.  A.  1st 
Cir.  1910)  176  Fed.  177,  23  Am.  Bankr. 
Ren.   845. 

Ueneral  Order  32  should  be  strictly 
complied  with,  and  failure  therein  will  be 
excus»fd  only  upon  excellent  reasons.  In 
re  Clothier.*  (1901)   108  Fed.  199. 

Setting  aside  specifications. —  An  appli- 
cation to  set  aside  specifications  in  oppo- 
sition filed,  without  leave  of  the  court, 
several  days  after  the  time  fixed  bv  Gen- 
eral    Order    Xo.    32    (see    infra,    sec.    3C, 
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note)  no  satisfactory  explanation  of  the 
delay  being  given,  was  granted.  In  re 
Albrecht,    (1900)    104   Fed.  974. 

Extension  of  time. —  The  ^udge  may,  in 
his  discretion,  extend  the  time  for  enter- 
ing an  appearance  as  well  as  for  filing 
the  specification;  and  may  do  so  after 
the  time  has  expired,  as  well  as  before. 
In  re  Levin,  (C.  C.  A.  1st  Cir.  1910)  176 
Fed.  177,  23  Am.  Bankr.  Rep.  845. 

But  a  creditor  has  no  right  to  enter  an 
appearance  after  return  day,  and  should 
not  be  allowed  to  do  so,  except  for  good 
cause  shown  in  excuse  of  the  delay.  In 
re  Ginsburg,  (E.  D.  Pa.  1904)  130  Fed. 
627,  12  Am.  Bankr.  Rep.  469;  In  re 
Grant,  (E.  D.  Pa.  1905)  136  Fed.  889,  14 
Am.  Bankr.  Rep.  398. 

Additional  specifications. —  The  court 
in  its  discretion  may  allow  to  be  filed 
additional  specifications  which  are  merely 
enlargements  of  those  already  filed  and 
purely  amendatory  thereof,  after  the  ten 
days  allowed  have  expired.  In  re  Os- 
borne,   (C.  C.  A.  1902)    115  Fed.   1. 

Order  nunc  pro  tunc. —  No  appearance 
having  been  entered  by  any  creditors  who 
have  proven  their  claims,  but  certain  per- 
sons claiming  to  'be  creditors  having 
appeared  and  filed  written  announcement 
of  their  intention  to  oppose,  not  filing, 
however,  their  specifications  until  two 
days  after  the  time  fixed  by  General 
Order  No.  32,  the  court  has  discretion  to 
allow  the  same  and  to  make  an  order 
nunc  pro  tunc.  In  re  Frice,  (1899)  98 
Fed.  611. 

Specifications  filed  before  judge  or 
referee. —  The  specifications  of  objections 
are  to  be  filed  before  the  judge,  ^lahoney 
t?.  Ward,  (1900)  100  Fed.  281;  or,  if  so 
provided  by  a  court  rule,  before  the 
referee,  In  re  Holman,  (1899)  92  Fed. 
614;  In  re  Hixon,  (1899)   93  Fed.  441. 

AJmendment. —  The  specification  of  ob- 
jections to  the  granting  of  a  discharge 
may  be  amended  with  the  same  liberality 
as  is  allowed  in  the  case  of  other  plead- 
ings in  bankruptcy  proceedings.  In  re 
Hixon,  (S.  D.  la.  1899)  93  Fed.  440,  1 
Am.  Bankr.  Rep.  610;  In  re  Morgan,  (W. 
D.  Ark.  1900)  101  Fed.  982,  4  Am.  Bankr. 
Rep.  402;  In  re  Quackenbush,  (N.  D.  N. 
Y.  1900)  102  Fed.  282,  4  Am.  Bankr. 
Rep.  274;  In  re  Pierce,  tX.  D.  N.  Y.  1900) 
103  Fed.  64,  4  Am.  Bankr.  Rep.  554;  In 
re  Mudd,  (W.  D.  Mo.  1900)  105  Fed. 
348,  5  Am.  Bankr.  Rep.  242;  In  re  Eaton, 
(N.  D.  N.  Y.  1901)  110  Fed.  731,  6  Am. 
Bankr.  Rep.  531;  In  re  Osborne,  (C.  C. 
A.  1st  Cir.  1902)  115  Fed.  1,  8  Am. 
Bankr.  Rep.  165;  In  re  Carley,  (C.  C.  A. 
3d  Cir.  1902)  117  Fed.  130,  8  Am.  Bankr. 
Rep.  720;  In  re  Glass,  (W.  D.  Tenn. 
1902)  119  Fed.  609,  9  Am.  Bankr.' Rep. 
391;  In  re  Peck,  (D.  C.  Conn.  1903)  120 
Fed.  972,  9  Am.  Bankr.  Rep.  747;  Ken- 
tucky Nat.  Bank  v.  Carley,  (C.  C.  A.  3d 
Cir.  1903)  121  Fed.  822,  10  Am.  Bankr. 
Rep.  375;   In  re  Gift,    (M.  D.  Pa.   1904) 


130  Fed.  230,  12  Am.  Bankr.  Rep.  244; 
In  re  Uendrick,  (D.  C.  Conn.  1905)  138 
Fed.  473,  14  Am.  Bankr.  Rep.  795;  In  re 
Knaszak,  (W.  D.  N.  Y.  1907)  151  Fed. 
503,  18  Am.  Bankr.  Rep.  187;  In  re 
Nathanson,  (E.  D.  N.  Y.  1907)  152  Fed. 
585,  19  Am.  Bankr.  Rep.  56;  In  re  Wit- 
tenberg, (E.  D.  Pa.  1908)  160  Fed.  991, 
20  Am.  Bankr.  Rep.  398 ;  In  re  Gross,  (S. 
D.  N.  Y.  1901)  6  Am.  Bankr.  Rep.  271. 

Thus  it  has  been  held  that  where  speci- 
fications of  objection  to  a  bankrupt's  dis- 
charge, alleging  perjury  by  the  bankrupt 
in  his  examination  before  the  referee,  are 
not  suflaciently  definite,  they  will  not  be 
wholly  disregarded,  but  the  creditor  may 
be  given  an  opportunity  to  cure  the  de- 
fect by  amendment.  In  re  Nathanson,  (E. 
D.  N.  Y.  1907)  155  Fed.  645,  19  Am. 
Bankr.  Rep.  56;  In  re  Wittenberg,  (E.  D. 
Pa.  1908)  160  Fed.  991,  20  Ana.  Bankr. 
Rep.  398. 

So  also  it  has  been  held  that  an  oppos- 
ing creditor  may  amend  his  specifications 
of  objection  to  a  bankrupt's  discharge,  by 
supplying  allegations  that  the  acts  relied 
upon  were  knowingly  and  fraudulently 
committed  by  the  bankrupt,  at  any  time 
before  the  evidence  is  closed.  In  re 
Knaszak,  (W.  D.  N.  Y.  1907)  151  Fed. 
503,  18  Am.  Bankr.  Rep.  187. 

It  has  also  been  held  that,  under  cer- 
tain circumstances,  the  specifications  may 
be  amended  to  conform  to  the  proofs.  In 
re  Lesser,  (S.  D.  N.  Y.  1901)  108  Fed. 
205;  In  re  Knaszak,  (W.  D.  N.  Y.  1907) 
151  Fed.  503,  18  Am.  Bankr.  Rep.  187. 
See  also  In  re  Pierce,  (N.  D.  N.  Y.  1900) 
103  Fed.  64. 

And  that  specifications  opposing  a 
bankrupt's  discharge,  though  entirely  de- 
fective, may  be  amended  at  the  discretion 
of  the  court.  In  re  Glass,  (W.  D.  Tenn. 
1902)  119  Fed.  509,  9  Am.  Bankr.  Rep. 
391. 

Amendments  in  matters  of  detail.-^ 
Where  good  faith  in  the  attempt  to  specify 
is  manifest,  but  the  objecting  creditor  has 
failed  in  the  matter  of  detail,  the  court 
would  probably  grant  leave  to  amend  the 
specifications.  In  re  Hixon,  (1899)  93 
Fed.  440. 

Amendment  not  sufficiently  specific. — 
Specifications  of  objections  which  are  not 
suflSciently  specific  may  be  ordered  to  be 
amended;  whereupon,  if  such  amendments 
do  not  cure  the  defect,  they  may,  at  the 
instance  of  the  bankrupt,  be  struck  out, 
til  us  leaving  the  application  for  discharge 
unopposed.  In  re  Uolman,  (1899)  92 
Fed.  512. 

Amendment  in  discretion  of  court, — 
The  Bankruptcy  Act  contemplates  a 
speedy  discharge  of  the  bankrupt;  and 
objecting  creditors  ought,  in  simple 
justice,  to  advise  themselves  of  the 
requirements  of  the  statute,  and  to  bring 
themselves  strictly  within  its  terms. 
When  tliey  have  long  delayed  the  hearing 
of  the  application  for  discharge,  by  reason 
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of  their  inaufBcient  objections,  it  rests 
largely  in  the  sound  discretion  of  the 
court  whether  or  not  amended  specifica- 
tions shall  be  permitted.  In  re  Mudd, 
(1900)    106  Fed.  348. 

An  objector  having  been  once  allowed 
to  amend  after  demurrer  sustained  was 
not  allowed  to  amend  again  after  a  second 
demurrer  sustained  where  the  proposed 
amendment  would  help  him  to  keep  alive 
a  usurious  contract.  In  re  Walker,  (N. 
D.  Cal.  1913)   209  Fed.  144. 

Discretion  to  allow  amendment  not  to 
he  loosely  exercised, —  Altliough  the  court 
may  allow  the  filing  of  amended  specifica- 
tions of  objection  after  the  time  set  by 
General  Order  Xo.  32,  for  the  filing  of 
such  specifications,  yet  the  allowance  of 
an  amendment  "  should  not  be  ei^ercised 
loosely,  but  only  to  meet  the  ends  of 
justice."  /n  re  Morgan,  (1900)  101  Fed. 
982. 

Amendments  presenting  new  issues. — 
The  specifications  of  objections  may  be 
amended  by  alleging  that  the  concealment 
of  property  was  "  knowingly  and  fraudu- 
lently" made,  the  evidence  having  been 
taken  and  considered  upon  the  theory 
that  the  specifications  were  suflScient;  but 
amendments  will  not  be  allowed  which 
present  an  entirely  new  issue.  In  re 
Pierce,  (1900)  103  Fed.  64.  See  also  as 
to  the  point  last  above  stated  In  re 
Graves,   (1885)   24  Fed.  650. 

Must  he  somrCthing  to  amend. —  It  has 
been  held  that  specifications  of  objection 
to  the  discharge  of  a  bankrupt  which  are 
in  the  language  of  the  statute  without 
more,  and  contain  no  statement  of  facts, 
are  not  amendable.  In  re  Pierce,  (N.  D. 
K  Y.  1900)  103  Fed.  64;  In  re  Mudd, 
(W.  D.  Mo.  1900)  105  Fed.  348;  In  re 
Peck,  (D.  C.  Conn.  1903)  120  Fed.  972; 
In  re  Bromley,  (E.  D.  Pa.  1007)  162  Fed. 
493,   18   Am.   Bankr.   Rep.   227. 

To  irhom  application  for  amendment 
made. —  It  is  to  the  court  and  not  to  the 
referee  that  an  application  to  amend 
specifications  is  to  be  made.  In  re  Kaiser, 
(1899)  99  Fed.  689;  In  re  Peck,  (D.  C. 
Conn.  1903)  120  Fed.  972,  9  Am.  Bankr. 
Rep.  747.  See  also  In  re  Lesser,  (1901) 
108  Fed.  205,  where  the  court  allowed  the 
specifications  to  be  amended  to  conform 
to  the  proof. 

Time  of  alloicance. —  The  court  un- 
doubtedly has  the  right  to  amend  the 
specifications  at  any  stage  of  the  case. 
In  re  Knaszak,  (W.  D.  N.  Y.  1907)  161 
Fed.  503,  18  Am.  Bankr.  Rep.  187. 

Rule  32  in  bankruptcy  does  not  operate 
as  a  statute  of  limitations  to  prevent  the 
court,  in  its  discretion,  from  permitting 
creditors  to  file  amended  specifications  of 
clijection  to  a  bankrupt's  discharge  after 
the  expiration  of  ten  days.  In  re  S'athan- 
son,  (E.  D.  N.  Y.  1907)  152  Fed.  585,  19 
Am.  Bankr.  Rep.  56. 

But  it  has  been  held  that  an  amendment 
of  objections  to  the  discharge  of  a  bank- 


rupt in  matters  of  substance  is  only 
allowable,  after  the  time  within  which  ob- 
jections are  required  to  be  filed,  where  the 
amendment  is  no  more  than  an  amplifica- 
tion, by  the  supplying  of  details,  of  charges 
which  are  substantially  stated  in  the  orig- 
inal. In  re  Gift,  (M.  D.  Pa.  1904)  130 
Fed.  230,  12  Am.  Bankr.  Rep.  244. 

Waiver  of  defects  in  specification. —  It 
has  been  held  in  several  cases  that  the 
right  to  take  advantage  of  a  defective 
speciification  of  objections  may  be  waived 
by  the  failure  to  take  prompt  exception 
thereto.  In  re  Osborne,  (C.  C.  A.  1st  Cir. 
1902)  115  Fed.  1,  8  Am.  Bankr.  Rep.  166; 
In  re  Baerncopf,  (E.  D.  Pa.  1902)  117 
Fed.  876,  9  Am.  Bankr.  Rep.  133;  In  re 
Baldwin,  (X.  D.  N.  Y.  1903)  119  Fed. 
796,  9  Am.  Bankr.  Rep.  691 ;  In  re  Robin- 
son, (D.  C.  R.  I.  1903)  123  Fed.  844,  10 
Am.  Bankr.  Rep.  477;  E.  H.  Godshalk  Co. 
V.  Sterling,  (C.  C.  A.  3d  Cir.  1904)  129 
Fed.  580,  12  Am.  Bankr.  Rep.  302. 

Total  failure  to  state  ground  of  ohjec- 
tion  not  cured  hy  waiver. —  But  wliere 
specifications  of  objection  to  the  discharge 
of  a  bankrupt  wholly  fail  to  state  any 
statutory  ground  for  the  refusal  of  a  dis- 
charge, their  insufficiency  is  not  waived 
by  the  bankrupt  by  failing  to  except 
thereto,  and  they  may  be  disregarded.  In 
re  McCarthy,  (S.  D.  N.  Y.  1909)  170  Fed. 
859,  22  Am.  Bankr.  Rep.  499. 

Answering  specifications  of  objection. — 
The  bankrupt  may  answer,  or  plead  other- 
wise in  resistance  of  the  specification  of 
objections;  but  he  is  not  obliged  to  do  so. 
In  re  Logan,  (D.  C.  Ky.  1900)  102  Fed. 
876,  4  Am.  Bankr.  Rep.  525;  In  re  Crist, 
(S.  D.  Ala.  1902)  116  Fed.  1007,  9  Am. 
Bankr.  Rep.  1;  In  re  Hendrick,  (D.  C. 
Conn.  1905)  138  Fed.  473,  14  Am.  Bankr. 
Rep.  795.  See  In  re  Ilolman,  (1899)  92 
Fed.  612,  where  an  objection  to  the  speci- 
fications on  the  ground  of  indefiniteness 
was  filed  and  sustained;  In  re  Morgan, 
(1900)  101  Fed.  982,  where  a  demurrer 
was  interposed  to  the  specifications,  and 
was  conceded  by  the  objectors;  and  In  re 
Howell,  (1900)  105  Fed.  594,  where  a 
demurrer  to  the  specifications  of  objec- 
tions was  allowed. 

A  bankrupt  is  not  estopped  from  con- 
troverting the  specifications  of  objections 
to  his  discharge  because  he  has  not  de- 
murred to  them.  In  re  Crist,  (1902)  116 
Fed.  1007,  holding  that  if  the  allegations 
in  specifications  of  objections  to  the  bank- 
rupt's discharge  are  insuflicient  in  law, 
the  bankrupt  may  file  exceptions  or  he 
may  demur,  or  do  neither,  and  leave  it  to 
the  court  to  hear  the  application  for  dis- 
charge and  such  pleas  and  proofs  as  may 
he  made  in  opposition  thereto  by  parties 
interested. 

Prosecution  of  objection  in  forma 
pauperis. —  A  creditor  who  objects  to  the 
divscharge  of  a  bankrupt  may  prosecute  his 
objections  in  forma  pauperis  by  virtue  of 
the  Act  of  July  20,  1892,  ch.  209,  27  Stat. 
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L.  252  (its  title  Costs  herein)  which 
gives  any  citizen  entitled  to  commence 
*' any  suit  or  action  in  any  court  of  the 
United  States  "  such  right  on  making  the 
required  showing.  In  re  Guilbert,  (E.  D. 
Pa.  1907)  164  Fed.  676,  18  Am.  Bankr. 
Rep.  830. 

A  creditor  cannot  withdraw  his  objec- 
tions, thereby  prejudicing  another  creditor, 
although  the  latter  has  not  formally 
joined  therein,  if  the  latter  has  virtually 
adopted  them  as  his  own.  In  re  Dietz, 
(1899)   97  Fed.  563. 

III.  Hearing  and  Proof. 

Necessity  of  hearing. —  A  motion  for  a 
bankrupt's  discharge  cannot  be  granted 
until  specifications  of  objection  have  been 
disposed  of.  In  re  Randall,  (E.  D.  Pa. 
1908)  159  Fed.  298,  20  Am.  Bankr.  Rep. 
305. 

Nature  of  hearing. — "  The  hearing  upon 
an  application  for  a  discharge  in  bank- 
ruptcy is  in  effect  a  trial  in  equity.  Ob- 
jections to  a  bankrupt's  discharge  are  the 
beginning  of  a  distinct  and  separate  dis- 
pute and  fall  within  any  accepted  defini- 
tion of  a  suit  or  action."  In  re  Malschick, 
(E.  D.  Pa.  1914)    217  Fed.  492. 

Hearing  deferred  until  fees  paid. — 
Where  the  filing  fees  are  not  paid,  and 
the  case  is  not  within  the  exception  of 
section  51a  (2),  the  bearing  of  a  petition 
for  discharge  will  be  deferred  until  such 
fees  are  paid.  In  re  Barden,  (1900)  101 
Fed.  553. 

A  voluntary  bankrupt  having  filed  his 
affidavit  of  poverty,  under  section  51a  (2), 
a  discharge  will  not  be  granted  him  as  a 
matter  of  course,  without  payment  of  ex- 
penses of  the  proceedings  necessary  to 
secure  that  discharge.  In  re  Fees  Payable 
bv  Voluntary  Bankrupts,  (1809)  95'Fed. 
120. 

Hearing  to  be  had  before  judge. —  Sec- 
tion 146  provides  that  "  the  judge  shall 
hear,"  etc.  Section  la  (16)  provides  that 
"  judge "  shall  not  include  the  referee. 
Section  38o  (4)  excludes  from  the  referee 
the  power  to  hear  applications  for  dis- 
charge. General  Order  12,  aubd.  3,  pro- 
vides that  applications  for  discharge  shall 
be  heard  by  the  juJge.  See  also  the  order 
for  hearing  in  Form  No.  57. 

An  application  for  a  discharge  in  bank- 
ruptcy, with  such  briefs  and  pleas  as  may 
be  made  in  opposition  thereto,  must  be 
heard  and  determined  by  the  judge  of  the 
court  of  bankruptcy.  Tlie  decision  of  the 
question  whether  or  not  a  diselinrge  shall 
be  granted  cannot  be  delegated  to  a  ref- 
eree. In  re  McDufT,  (C.  V.  A.  5th  Cir. 
1900)  101  Fed.  241,  4  Am.  Bankr.  Rep. 
110;  Mahoney  r.  Ward,  (1000)  100  Fed. 
278;  Fellows  r.  Freudenthal,  (1000)  102 
Fed.  731,  42  C.  C.  A.  007;  In  re  Baldwin, 
(X.  I).  X.  Y.  190:})  110  Fed.  706.  0  Am. 
Bankr.  Kep.  501;  In  re  (Joodhile,  (X.  D. 
la.   1904)    130   Ved.  782,   12  Am.  Bankr. 


Rep.  380;  In  re  Randall,  (E.  D.  Pa.  1908) 
159  Fed.  298,  20  Am.  Bankr.  Rep.  305; 
International  Harvester  Co.  r.  Carlson, 
(C.  C.  A.  8th   Cir.   1914)    217  Fed.   736. 

As  the  Act  has  excluded  from  the  ref- 
eree the  power  to  hear  applications  for 
discharge,  the  notice  to  creditors  of  the 
hearing  and  the  fixing  of  the  date  should 
be  upon  the  order  of  the  judge,  in  accord- 
ance with  Supreme  Court  Form  67.  In  r<? 
Hockman,  (E.  D.  Pa.  1912)  205  Fed.  330. 

It  is  an  irregularity  for  a  referee  to 
take  testimony  on  an  application  for  dis- 
charge against  which  an  objection  has 
been  filed,  before  returning  the  same  to 
the  court;  but  where  both  parties  appear, 
BO  that  no  prejudice  can  result,  testimony 
so  taken  will  not  be  stricken  out.  In  re 
Goodbye,  (X.  D.  la.  1904)  130  Fed.  782, 
12  Am.  Bankr.  Rep.  380.  See  also  In  re 
PolakofT,  (N.  D.  N.  Y.  1899)  1  Am. 
Bankr.  Rep.  358. 

In  the  northern  district  of  New  York, 
it  is  settled  practice  to  require  all  objec- 
tions to  the  sufficiency  of  specifications  of 
objection  to  the  discharge  of  a  bankrupt, 
to  be  raised  before  the  judge  on  motion, 
within  a  specified  time.  In  re  Baldwin, 
(X.  D.  N.  Y.  1903)  119  Fed.  796,  9  Am. 
Bankr.  Rep.  591. 

Reference  to  referee. —  General  Order 
12,  subd.  3,  provides  that  an  application 
for  discharge,  or  any  specified  issue  aris- 
ing thereon,  may  be  referred  to  the  referee 
to  ascertain  and  report  the  facts.  In  a 
case  where  the  petition  for  discharge  and 
specification  of  objections  were  referred 
to  the  referee  to  take  the  evidence  and 
make  findings  of  fact  and  recommenda- 
tions to  the  court,  it  was  said :  **  Such  a 
reference,  however,  is  not  by  consent,  and 
the  report  of  the  referee  can  be  treated 
as  advisory  only.  Kimberly  v.  Arms, 
(1889)  129  U.  S.  512,  9  S.  Ct.  355,  32 
IT.  S.  (L.  ed.)  764;  Davis  v.  Schwartz, 
(1895)  155  U.  S.  631,  15  S.  Ct.  237,  39 
r.  S.  (L.  ed.)  289;  In  re  Holden,  (1913) 
203  Fed.  229,  121  C.  C.  A.  435;  In  re 
Swift,  (D.  C.  Mass.  1902)  118  Fed.  348. 
The  duty  of  the  court  to  pass  upon  the  is- 
sue cannot  be  shifted  by  such  a  reference, 
nor  can  the  duty  of  the  court  be  dependent 
upon  the  filing  of  exceptions.  Orderly 
practice  would  require  that  such  excep- 
tions be  filed,  but  the  omission  to  do  so 
is  not  jurisdictional.  When  the  question 
of  the  discharge  is  brought  before  the 
District  Court  the  issue  is  made  up  of 
the  specifications  of  objection  to  the  dis- 
charge, and  the  bankrupt's  answer  thereto, 
and  not  by  the  report  of  the  referee  and 
exceptions  thereto.  We  are  of  the  opinion, 
therefore,  that  it  was  the  duty  of  the 
district  judge  to  hear  the  cause  and  exer- 
eise  an  independent  judgment  thereon. 
When  the  referee's  report  was  brought  to 
his  notice,  he  was  then,  for  the  first  time, 
called  upon  to  perform  his  duty  of  decid- 
ing   whether    the    petition    for    discharge 
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should  be  granted  or  denied.  If  the  filing 
of  exceptions  to  the  master's  report 
would  aid  him  in  the  performance  of  his 
duty,  he  had  ample  authority  to  require 
such  exceptions  to  be  filed,  or  to  consider 
such  exceptions  though  they  were  filed 
late.  Counsel  for  the  objecting  creditor 
insists  that  rule  37  of  the  bankruptcy 
rules  makes  the  general  equity  rules  pre- 
scribed by  the  Supreme  Court  applicable 
to  proceedings  in  bankruptcy,  and  that 
by  equity  rule  66  (198  Fed.  xxxvii,  115 
C.  C.  A.  xxxvii)  the  time  for  filing  ex- 
ceptions to  the  report  of  masters  is  fixed 
at  twenty  days.  We  do  not  think  that 
the  general  equity  rules  can  be  applied  as 
rules  of  court  in  the  performance  of  the 
administrative  work  of  courts  of  bank- 
ruptcy. They  may  be  looked  to  for  analo- 
gies, but  not  as  rules.  The  Supreme  Court 
itself  has  fixed  the  rules  to  govern  courts 
of  bankruptcy.  To  hold  that  the  District 
Court  was  bound  by  the  report  of  the 
referee,  because  exceptions  were  not  filed 
within  twenty  days,  would  deprive  that 
court  of  its  duty  both  under  the  Bank- 
ruptcy Law  and  the  rules  of  the  Supreme 
Court  to  pass  upon  the  question  of  the 
bankrupt's  right  to  his  discnarge."  Inter- 
national Harvester  Co.  r.  Carlson,  (8th 
Cir.  1914)  217  Fed.  736,  133  C.  C.  A.  430. 
See  In  re  Royal,  ( 1902)  113  Fed.  140,  hold- 
ing that  exceptions  to  findings  of  fact  by 
the  referee  should  be  filed  in  accordance 
with  Equity  Rule  83  (now  66),  as  con- 
strued by  the  Supreme  Court. 

The  referee  has  the  power  to  rule  upon 
the  sufficiency  of  the  specifications  of  ob- 
jection, and  should  not  take  evidence  on 
such  as  are  clearlv  insufficient.  In  re 
Kaiser,  (1899)  99 'Fed.  689.  He  is  to 
report  on  the  facts,  and  give  hiH  conclu- 
sions of  law.  In  re  Steed,  (1901)  107 
Fed.  682. 

The  report  may  be  approved  or  not;  or 
it  may  be  sent  back  to  the  referee  for 
further  consideration.  In  re  Logan,  (1900) 
102  Fed.  876;  In  re  Hyman,  (1899)  97 
Fed.  195;  In  re  Steed,  (1901)  107  Fed. 
682;  In  re  Phillips,  (1900)  98  Fed.  844; 
Mahoney  t?.  Ward,  (1900)   100  Fed.  278. 

In  a  proceeding  in  involuntary  bank* 
ruptcy,  where  the  referee  had  not  followed 
the  correct  practice,  and  where  there  were 
many  irregularities  and  omissions  in  the 
procedure,  the  application  for  discharge 
was  referred  back  to  him  with  instructions 
to  follow  the  statute.  Mahoney  v.  Ward, 
(1900)   100  Fed.  278. 

When  ref creeps  finding  set  aside. —  Ex- 
cept upon  clear  and  convincing  proof  of 
error,  the  finding  of  the  referee,  in  a  peti- 
tion for  discharge,  especially  on  matters 
of  fact,  will  not  be  set  aside.  In  re 
("ovington,    (1901)    110  Fed.  143. 

Reference  to  special  master. —  As  the 
District  Court  is  invested  with  jurisdic- 
tion, under  section  2,  both  at  law  and  in 
equity,   to  enable   it  to   exercise  original 


jurisdiction  in  bankruptcy  proceedings, 
such  court  has  power  to  order  a  reference 
of  an  issue  made  by  creditors  by  filing 
objections  to  a  bankrupt's  petition  for 
disc*harge;  and,  in  such  cases,  the  court 
may  avail  itself  of  preliminary  assistance 
by  the  appointment  of  a  special  master  to 
hear  and  report  on  the  facts,  as  in  other 
proceedings  in  equity;  and  this  course  is 
usually  pursued.  In  re  Kaiser,  (D.  C. 
Minn.  1899)  99  Fed.  689,  3  Am.  Bankr. 
Rep.  767;  In  re  McDuff,  (C  C  A.  5th 
Cir.  1900)  101  Fed.  241,  4  Am.  Bankr. 
Rep.  110;  Fellows  r.  Freudenthal,  (C.  C. 
A.  7th  Cir.  1900)  102  Fed.  731,  4  Am. 
Bankr.  Rep.  490;  In  re  Steed,  (E.  D. 
N.  C.  1901)  107  Fed.  682,  6  Am.  Bankr. 
Rep.  73;  In  re  Knaszak,  (W.  D.  N.  Y. 
1907)  151  Fed.  503,  18  Am.  Bankr.  Rep. 
187;  In  re  Eldred,  (E.  D.  N.  Y.  1907)  152 
Fed.  491,  18  Am.  Bankr.  Rep.  243;  In  re 
McKane,  (E.  D.  N.  Y.  1907)  165  Fed.  674, 
19  Am.  Bankr.  Rep.  103;  In  re  Murray, 
(D.  C.  Conn.  1908)  162  Fed.  983,  20  Am. 
Bankr.  Rep.  700;  In  re  Gillardon,  (E.  D. 
Pa.  1911)  187  Fed.  289;  In  re  Rauchen- 
plat,  (D.  C.  Porto  Rico  1903)  9  Am. 
Bankr.  Rep.  763. 

Under  rule  4?  tw  the  eastern  district  of 
New  Yorkf  it  is  the  duty  of  objecting 
creditors  to  see  thtit  the  objections  to  a 
bankrupt's  application  for  discharge  are 
referred  to  a  special  master,  and  to  ar- 
range for  the  hearing  thereon.  In  re 
Eldred,  (E.  D.  N.  Y.  1907)  152  Fed.  491, 
18  Am.  Bankr.  Rep.  243. 

It  is  the  duty  of  a  special  master  to 
whom  have  been  referred  a  bankrupt's 
petition  for  discharge  and  specifications 
of  objection  thereto,  to  take  and  report  all 
the  testimony  offered,  with  his  rulings  as 
to  its  admissibility.  In  re  Knaszak,  (W. 
D.  N.  Y.  1907)  151  Fed.  603,  18  Am. 
Bankr.    Rep.    187. 

A  finding  by  a  special  oomm/issioner,  to 
whom  were  referred  a  bankrupt's  applica- 
tion for  discharge,  and  objections  thereto, 
should  be  followed,  unless  there  is  no  evi- 
dence to  support  it.  In  re  McKane,  (E. 
D.  X.  Y.  1907)  156  Fed.  674,  19  Am. 
Bankr.  Rep.  103. 

Bankrupt  must  attend  hearing. —  The 
bankrupt's  attendance  on  the  hearing  of 
objections  to  his  application  for  a  dis- 
charge, if  demanded  by  the  creditors,  can- 
not be  dispensed  with  by  the  referee, 
under  the  requirements  of  section  7a  ( 1 )  • 
In  re  Shanker,  (M.  D.  Pa.  1905)  138  Fed. 
862,  15  Am.  Bankr.  Rep.  109. 

Specif  cations  of  objection  must  be 
proved — In  general. —  The  opposition  to 
a  discharge  is  in  the  nature  of  a  new 
suit,  and  requires  proof  in  support  of  the 
allegations  presented.  The  burden  of 
proof  is  on  the  opposing  creditors,  and 
they  must  satisfy  the  conscience  of  the 
court  tliat  tlie  grounds  of  objection  urged 
ar"  true,  antl  that  the  bankrupt  is  not 
entitled  to  a  discharge,  because  of  having 
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committed  some  one  of  the  offenses  speci- 
fied in  the  several  subdivisions  of  section 
146.  Bluthenthal  v,  Jones,  (1908)  208 
U.  S.  64,  28  S.  Ct.  192,  52  U.  S.  (L.  ed.) 
390,  19  Am.  Bankr.  Rep.  288;  In  re  Idzall, 
(S.  D.  la.  1899)  96  Fed.  314,  2  Am. 
Bankr.  Rep.  741;  In  re  Phillips,  (S.  D. 
N.  Y.  1900)  98  Fed.  844,  3  Am.  Bankr. 
Rep.  542 ;  In  re  Finkelstein,  ( S.  D.  N.  Y. 
1900)  101  Fed.  418,  3  Am.  Bankr.  Rep. 
800;  In  re  Brice,  (S.  D.  la.  1900)  102 
Fed.  114,  4  Am.  Bankr.  Rep.  355;  Fellows 
r.  Freudenthal,  (C.  C.  A.  7th  Cir.  1900) 
102  Fed.  731,  4  Am.  Bankr.  Rep.  490;  In 
re  Cashman,  (S.  D.  N.  Y.  1900)  103  Fed. 
67,  4  Am.  Bankr.  Rep.  326;  /n  re  Fitchard, 
(K  D.  N.  Y.  1900)  103  Fed.  742,  4  Am. 
Bankr.  Rep.  609;  In  re  Ferris,  (N.  D.  la. 
1900)  106  Fed.  356,  5  Am.  Bankr.  Rep. 
246;  In  re  Howden,   (N.  D.  N.  Y.  1901) 

111  Fed.   723,   7   Am.   Bankr.   Rep.   191; 
In  re  Gaylord,    (C.  C.  A.  2d  Cir.   lyol) 

112  Fed.  668,  7  Am.  Bankr.  Rep.  \\  In  re 
Salisbury,  (N.  D.  N.  Y.  1902)  113  Fed. 
833,  7  Am.  Bankr.  Rep.  771;  In  re  Green- 
berg,  (D.  C.  Conn.  1902)  114  Fed.  773,  8 
Am.  Bankr.  Rep.  94;  In  re  Leslie,  (N.  D. 
N.  Y.  1903)  119  Fed.  406,  9  Am.  Bankr. 
Rep.  661;  In  re  Dauchy,  (N.  D.  N.  Y. 
1903)  122  Fed.  688,  10  Am.  Bankr.  Rep. 
627;  In  re  Chamberlain,  (W.  D.  N.  Y. 
1903)  125  Fed.  629,  11  Am.  Bankr.  Rep. 
95;  In  re  Hamilton,  (W.  D.  N.  Y.  1904 
133  Fed.  823,  13  Am.  Bankr.  Rep.  333; 
In  re  Prager,  (N.  D.  W.  Va.  1905)  134 
Fed.  1006,  13  Am.  Bankr.  Rep.  527 ;  In  re 
Keefer,  (W.  D.  N.  Y.  1905)  135  Fed.  885, 
14  Am.  Bankr.  Rep.  290;  In  re  Hendrick, 
(D.  C.  Conn.  1905)  138  Fed.  473,  14  Am. 
Bankr.  Rep.  795;  In  re  Eades,  (C.  C.  A. 
7th  Cir.  1905)  143  Fed.  293,  16  Am. 
Bankr.  Rep.  30 ;  In  re  Kolster,  ( D.  C.  Nev. 
1906)  146  Fed.  138,  17  Am.  Bankr.  Rep. 
52;  In  re  Garrison,  (C.  C.  A.  2d  Cir. 
1906)  149  Fed.  178,  17  Am.  Bankr.  Rep. 
832;  Troeder  v.  Lorsch,  (Ist  Cir.  1906) 
150  Fed.  710,  80  C.  C.  A.  376,  17  Am. 
Bankr.  Rep.  723;  In  re  Weinreb,  (C.  C. 
A.  2d  Cir.  1907)  153  Fed.  363,  18  Am. 
Bankr.  Rep.  387 ;  Hardie  t?.  Swafford  Bros. 
Dry  Goods  Co.,  (C.  C.  A.  6th  Cir.  1908) 
165  Fed.  688,  21  Am.  Bankr.  Rep.  457; 
In  re  Wermuth,  (N.  D.  N.  Y.  1910)  179 
Fed.  1009;  In  re  Chamberlain,  (X.  D. 
N.  Y.  1910)  180  Fed.  304;  In  re  Cotton, 
(S.  D.  Ga.  1910)  183  Fed.  181;  Garry  f?. 
Jefferson  Bank,  (C.  C.  A.  6th  Cir.  1911) 
186  Fed.  461;  In  re  Polakoff,  (N.  D. 
N.  Y.  1899)  1  Am.  Bankr.  Rep.  358;  In  re 
Miller,  (1914)  212  Fed.  920,  129  C.  C  A. 
440;  In  re  Berner,  (S.  D.  Ohio)  4  Am. 
Bankr.  Rep.  383;  In  re  Wolfensohn,  (S. 
D.  N.  Y.  1900)  5  Am.  Bankr.  Rep.  00; 
In  re  Gross,  (S.  D.  N.  Y.  1901)  5  Am. 
Bankr.  Rep.  271;  Matter  of  Wetmore,  (W. 
D.  N.  Y.  1901)  6  Am.  Bankr.  Rep.  703; 
Matter  of  Brockman,  (W.  D.  Ky.  1908) 
21   Am.   Bankr.   Rep.  251. 

Tlie  opposing  creditor  having  failed  to 
sustain  his  specifications  of  objections  by 


sufficient  evidence,  the  same  must  be  over- 
ruled, and  a  discharge  granted;  this 
notwithstanding  that  the  bankrupt's  ex- 
amination tends  indirectly  to  support  the 
objections.  In  re  Ferris,  (1900)  105  Fed. 
360. 

Clear,  positive,  and  direct  proof  r»- 
quired. —  The  burden  of  proof  is  upon  an 
opposing  creditor  to  establish  the  ground 
for  refusing  a  discharge  by  clear,  positive, 
and  direct  evidence.  In  re  Chamberlain, 
(W.  D.  N.  Y.  1903)  125  Fed.  629,  11  Am. 
Bankr.  Rep.  95;  In  re  McGurn,  (1900) 
102  Fed.  743. 

Evidence  must  he  clear  and  convincing. 
—  On  an  application  for  a  bankrupt's  dis- 
charge, the  burden  of  proof  is  on  the 
opposing  creditors  to  establish  the  truth 
of  the  objections  set  out  in  the  specifica- 
tion, by  clear  and  convincing  evidence.  In 
re  Hamilton,  (W.  D.  N.  Y.  1904)  133 
Fed.  823,  13  Am.  Bankr.  Rep.  333;  Garry 
f.  Jefferson  Bank,  (C.  C.  A.  6th  Cir.  1911) 
186  Fed.  461. 

Evidence  to  satisfy  conscience  of  court 
sufficient. —  The  strict  rules  applicable  to 
the  trial  of  the  bankrupt  under  an  indict- 
ment should  not  be  applied  in  the  case  of 
discharge  proceedings.  It  is  sufficient 
ground  for  refusing  a  discharge,  if  the 
conscience  of  the  court  is  satisfied  by 
proper  and  sufficient  evidence  that  the 
bankrupt  is  not  entitled  to  receive  it.  In 
re  Gross,  (S.  D.  N.  Y.  1901)  6  Am.  Bankr. 
Rep.  271. 

Proof  need  not  preclude  reasonable 
doubt. —  A  creditor  objecting  to  the  dis- 
charge of  a  bankrupt  is  not  bound  to 
prove  his  specifications  beyond  a  reason- 
able doubt.  In  re  Greenberg,  ( D.  C  Conn. 
1902)  114  Fed.  773,  8  Am.  Bankr.  Rep. 
94. 

Suspicion  of  fraud  insufficient. —  The 
burden  of  proof  rests  upon  the  creditor, 
and  while  the  acts  charged  may  be  estab- 
lished by  inference  from  the  facts  proved, 
it  is  not  sufficient  that  such  facts  justify 
a  suspicion  of  fraud,  but  they  must  be 
inconsistent  with  honesty  and  good  faith. 
In  re  Kolster.  (D.  C  Nev.  1906)  146  Fed. 
138,  17  Am.  Bankr.  Rep.  52;  Tn  re  Miller, 
(C.  C.  A.  2d  Cir.  1914)  212  Fed.  920. 

Where  question  of  law  is  presented. — 
Though  generally  tlie  burden  is  on  the 
creditor  to  sustain  his  opposition  to  the 
bankrupt's  discharge,  that  rule  does  not 
apply  where  the  question  presented  is  one 
of  law,  e.  g.y  the  construction  of  a  statute, 
and  not  one  of  fact.  In  re  Gilpin,  (E.  D. 
Pa.  1908)  160  Fed.  171,  20  Am.  Bankr. 
Rep.  374. 

Evidence. —  The  ordinary  rules  of  evi- 
dence are  applicable  in  a  contest  of  the 
bankrupt's  right  to  be  discharged.  Garry 
i\  Jefferson  Bank,  (C.  C.  A.  5th  Cir.  1911) 
186  Fed.  461. 

Admission  and  representations  of  a 
partner  are  receivable  in  evidence  against 
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his  copartners  when  made  in  the  ordi- 
nary course  of  the  firm's  business  concern- 
ing its  affairs.  In  re  Malschick,  (E.  D. 
Pa.  1914)   217  Fed.  492. 

Testimony  given  by  the  bankrupt,  under 
section  7o  (9),  may  be  used  to  defeat  his 
application  for  discharge.  In  re  Leslie, 
(N.  D.  N.  Y.  1903)  119  Fed.  406,  9  Am. 
Bankr.  Rep.  561;  In  re  Goodhile,  (N.  D. 
la.  1904)  130  Fed.  782,  12  Am.  Bankr. 
Rep.  380.  See  also  In  re  Bard,  (S.  D. 
N.  Y.  1901)  108  Fed.  208;  In  re  Wilcox, 
(2d  Cir.  1900)  109  Fed.  628,  48  C.  C.  A. 
567;  Shaffer  v,  Koblegard  Ck).,  (CCA, 
4th  Cir.  1910)  183  Fed.  71 ;  In  re  Mals- 
chick,   (E.  D.  Pa.  1914)  217  Fed.  492. 

But  the  testimony  of  third  persona, 
given  under  section  21a  before  the  referee, 
is  not  directed  to  a  defined  issue,  and  is 
inadmissible  on  a  subsequent  hearing  of 
specifications  against  the  bankrupt's  appli- 
cation for  discharge.  In  re  Wilcox,  (C. 
C.  A.  2d  Cir.  1900)  109  Fed.  628,  6  Am. 
Bankr.  Rep.  362;  In  re  Goodhile,  (N.  D. 
la.  1904)  130  Fed.  782,  12  Am.  Bankr. 
Rep.  380.  But  see  In  re  Cooke,  (1901) 
109  Fed.  631,  holding  that  relevant  testi- 
mony of  third  parties  taken  during  the 
course  of  the  bankruptcy  proceedings,  the 
bankrupt  either  personally  or  by  counsel 
being  present  and  taking  part  in  the  ex- 
amination, is  admissible  in  opposition  to 
discharge. 

Testimony  given  at  other  hearings  must 
be  duly  proved. —  It  has  been  held  that  a 
referee,  acting  as  a  special  master  on  a 
hearing  in  proceedings  for  a  discharge, 
must  confine  himself  to  the  evidence  pro- 
duced  before  him  as  such  special  master; 
and  that  he  cannot,  in  the  determination 
of  such  hearing,  base  his  findings  upon 
testimony  given  before  him  as  a  referee. 
In  re  Hendrick,  (D.  C.  Conn.  1005)  138 
Fed.  473,  14  Am.  Bankr.  Rep.  705;  In  re 
Walder,  (D.  C.  Conn.  1907)  152  Fed.  489, 
18  Am.  Bankr.  Rep.  419;  In  re  Murray, 
(D.  C.  Conn.  1908)  162  Fed.  983,  20  Am. 
Bankr.  Rep.  700. 

IV.  Determination. 

When  discharge  should  be  granted. —  It 
has  been  held  that  it  is  the  duty  of  the 
court  to  grant  a  bankrupt  his  discharge, 
unless  the  commission  of  one  of  the  acts 
specified  in  the  several  subdivisions  of 
section  146  has  been  committed  by  him, 
and  such  commission  has  been  duly 
proved.  Bluthenthal  t?.  Jones,  (1908) 
208  U.  S.  64,  28  S.  Ct.  192,  52  U.  S. 
(L.  ed.)  390,  19  Am.  Bankr.  Rep.  288; 
In  re  Marshall  Paper  Co.,  (C.  C.  A.  1st 
Cir.  1900)  102  Fed.  872,  4  Am.  Bankr. 
Rep.  468 ;  In  re  Fades,  ( C  C.  A.  7th  Cir. 
1905)  143  Fed.  293,  16  Am.  Bankr.  Rep. 
30;  In  re  Wolf,  (E.  D.  Pa.  1908)  159 
Fed.  299,  20  Am.  Bankr.  Rep.  304;  In  re 
James,  (E.  D.  X.  C.  1910)  175  Fed.  804, 
23  Am.  Bankr.  Rep.   703. 

Discharge  not  discretionary. —  The  re- 
fusal to  grant  a  discharge  does  not  rost 
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in  the  discretion  of  the  judge,  but  the 
applicant  is  entitled  to  a  discharge  as  a 
matter  of  right,  unless  he  is  found  guilty 
of  some  one  of  the  prescribed  offenses. 
In  re  Marshall  Paper  Co.,  (C.  C.  A.  1st 
Cir.  1900)  102  Fed.  872,  4  Am.  Bankr. 
Rep.  468;  In  re  James,  (E.  D.  N.  C. 
1910)  175  Fed.  894,  23  Am.  Bankr.  Rep. 
703. 

The  fact  that  a  bankrupt  is  a  nonresi- 
dent of  the  district  does  not  affect  his 
right  to  a  discharge.  In  re  Goodale,  (N. 
D.  N.  Y.  1901)  109  Fed.  783,  6  Am. 
Bankr.  Rep.  493.  See  also  In  re  Clisdell, 
(X.  D.  X.  Y.  1900)  101  Fed.  246,  4  Am. 
Bankr.  Rep.  95. 

Only  such  grounds  a«  ore  specified  by 
the  objecting  creditors  will  be  considered 
in  opposition  to  the  discharge  of  a  bank- 
rupt. In  re  Adams,  (X.  D.  N.  Y.  1900) 
104  Fed.  72,  4  Am.  Bankr.  Rep.  696. 

But  it  has  been  held  that  the  judge  is 
not  confined  to  the  consideration  of  those 
objections  which  are  set  forth  by  the  cred- 
itors, and  that  he  should  investigate  the 
merits  of  the  application.  In  re  Marshall 
Paper  Co.,  (D.  C.  Mass.  1899)  96  Fed. 
419,  2  Am.  Bankr.  Rep.  653. 

The  court  is  not  required  to  grant  a 
discharge  to  a  bankrupt,  knowing  at  the 
time  that  facts  exist  which  would  render 
such  discharge  revocable  for  fraud  had 
they  first  come  to  light  after  it  was 
granted,  although  no  cause  for  refusing 
it  is  shown  under  section  14b.  In  re  Luf- 
tig,  (D.  C.  Mass.  1905)  162  Fed.  322,  15 
Am.  Bankr.  Rep.  773. 

The  Bankruptcy  Act  is  liberal  in  ita 
provisions  for  a  discharge  of  the  bank- 
rupt from  his  debts,  and  that  spirit  must 
be  observed  and  carried  out  in  the  con- 
sideration of  objections  thereto.  If  it 
plainly  appears,  however,  that  the  appli- 
cant has  intentionally  and  substantially 
violated  the  Act,  in  either  of  the  particu- 
lars stated  in  section  ]4&,  the  duty  of  the 
court  is  equally  clear  to  deny  the  benefits 
of  a  discharge.  In  re  McBaohron,  (E.  D. 
Wis.  1902)  116  Fed.  783,  8  Am.  Bankr. 
Rep.  732. 

Dismissal  of  petition  for  discharge  be- 
cause of  failure  to  prosecute. —  Wliere  a 
bankrupt  filed  a  petition  for  discharge, 
but  took  no  further  steps  in  the  matter 
for  a  year  thereafter,  it  was  held  that  he 
was  chargeable  with  an  abuse  of  the  pro- 
ceedings for  the  purpose  of  delaying  cred- 
itors; and  that,  on  proper  application  by 
a  creditor,  liis  petition  for  discharge 
should  be  dismissed.  In  re  Lederer,  (S. 
D.  X.  Y.  1903)  125  Fed.  96,  10  Am. 
Bankr.  Rep.  492. 

The  specification  of  objections  may  be 
disregarded  where  the  objector  does  not 
appear  on  the  hearing  of  tlie  application 
for  a  discharge.  In  re  Chase,  (D.  C 
Mass.  1910)    186  Fed.  408. 

So.  also,  it  has  been  held  that  it  is 
the  duty  of  objecting  creditors  to  bring 
the  matter  on  for  hearing;  otherwise  the 
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court  is  warranted  in  dismissing  the 
specifications.  Jn  re  Fritz,  (E.  D.  N.  Y. 
1909)  173  Fed.  660,  23  Am.  Bankr.  Rep. 
84. 

But  see  In  re  Wolff,  (N".  D.  Cal.  1904) 
132  Fed.  396,  13  Am.  Bankr.  Rep.  95, 
wherein  it  was  held  that  a  court  of  bank- 
ruptcy is  not  authorized  to  dismiss  a 
bankrupt's  petition  for  discharjre,  filed  in 
due  time,  because  of  delay  in  bringing  the 
matter  to  a  hearing  after  specifications  of 
objection  have  been  filed. 

Withholding  decision. — .4  claimant  hold- 
ing a  lien  against  garnishees  indebted  to  a 
bankrupt  is  entitled  to  a  stay  of  the 
bankrupt's  discharge  for  a  reasonable 
time  to  enable  such  claimant  to  enforce 
his  rights  against  the  garnishees,  and  the 
sureties  on  a  bond  to  dissolve  the  gar- 
nishment. In  re  Maher,  (X.  D.  Ga.  1909) 
169  Fed.  997,  22  Am.  Bankr.  Rep.  290. 

Stay  to  determine  rights. —  Where  cred- 
itors of  a  bankrupt  hold  obligations  con- 
taining a  waiver  of  the  right  of  exemp- 
tion, the  bankruptcy  proceedings  may  be 
stayed  until  the  rights  of  such  creditors 
have  been  determined  in  a  state  court. 
In  re  Allen,  (W.  D.  Va.  1904)  134  Fed. 
320,  13  Am.  Bankr.  Rep.  518.  And  see 
to  the  same  eflfect  In  re  Castlebcrry,  (N. 
IX  Ga.  1905)  143  Fed.  1018,  16  Am. 
Bankr.  Rep.  159;  In  re  Olansky,  (E.  D. 
N.  Y.  1908)  163  Fed.  428,  20  Am.  Bankr. 
Rep.   780. 

"  Certainly,  there  would  exist  in  favor 
of  a  creditor  holding  a  waiver  note,  like 
that  possessed  by  the  petitioning  creditor 
in  the  case  at  bar,  an  equity  entitling 
him  to  a  reasonable  postponement  of  the 
discharge  of  the  bankrupt  in  order  to 
allow  the  institution  in  the  state  court 
of  such  proceedings  as  might  be  necessary 
to  make  effective  the  rights  possessed  by 
the  creditor."  Lockwood  t\  Exchange 
Bank,  (1903)  190  U.  S.  294,  23  S.  Ct. 
761,  47  U.  S.  (L.  ed.)  1061.  To  the  same 
effect,  see  B.  F.  Roden  Grocery  Co.  v. 
Bacon,  (1904)  133  Fed.  515,  66  C.  C.  A. 
497;  Meinhard  v.  Pincus,  (1912)  200  Fed. 
736. 

And  where  it  was  contended  that  a 
bankrupt  was  not  entitled  to  retain  prop- 
erty claimed  as  against  a  judgment  for 
breach  of  a  marriage  promise,  and  the 
only  way  in  which  the  judgment  creditor 
could  test  the  question  was  by  proceed- 
ings in  the  state  courts,  it  was  held  that 
the  bankrupt's  discharge  should  be  with- 
held until  the  judgment  creditor  was 
afforded  a  reasonable  opportunity  to  test 
her  rights.  In  re  Brumbaugh,  (D.  C.  Pa. 
1904)  128  Fed.  971,  12  Am.  Bankr.  Rep. 
204. 

So,  also,  it  has  been  held  that  where 
there  seems  to  be  probable  cause  for  oppo- 
sition to  the  petitioner's  discharge  in 
bankruptcy,  on  the  ground  that  his  peti- 
tion did  not  contain  a  full,  true,  and  cor- 
rect statement  of  assets  or  financial  con- 
dition, a  discharge  will  be  refused  until 


the  charge  can  be  regularly  investigated, 
and  the  record  submitted  to  a  proper  tri- 
bunal, where  he  may  be  tried  and  pun- 
ished if  guilty  as  the  Act  prescribes.  In 
re  Steed,  (E.  D.  K.  C.  1901)  107  Fed. 
682,  6  Am.  Bankr.  Rep.  73. 

To  await  valuation. — In  In  re  McBryde, 
(1899)  99  Fed.  686,  action  upon  the  bank- 
rupt's application  for  discharge  was  sus- 
pended to  await  a  proper  valuation  and 
allotment  of  property  claimed  as  a  home- 
stead. 

To  test  question  of  fraud. — "  If  the 
court  here  could  have  seen  that  the  cred- 
itors of  this  bankrupt  were  diligent,  and 
earnestly  pursuing  their  remedies  at  law, 
...  it  would  undoubtedly  at  least  sus- 
pend the  further  hearing  of  the  applica- 
tion for  a  discharge  until  the  creditors 
had  had  an  opportunity  of  testing  in  a 
court  of  competent  jurisdiction  the  ques- 
tion of  fraud  in  the  most  direct  and  bene- 
ficial way."  In  re  Hirsch,  (1899)  96  Fed. 
474. 

To  await  settlement  of  question  of  cred- 
itors* rights. —  Proceedings  on  an  applica* 
tion  for  discharge  may  be  stayed  to  await 
the  definite  settlement  of  the  question  of 
the  rights  of  certain  creditors  as  to  ex- 
emptions. In  re  Woodruff,  (1899)  96 
Fed.  317. 

A  sacrifice  sale,  which  would  be  void  as 
a  preference,  made  nine  days  before  the 
filing  of  the  petition  in  bankruptcy,  along 
with  great  haste  in  paying  certain  favored 
creditors,  is  not  a  ground  for  refusing  a 
discharge;  but  the  court  will  postpone  the 
consideration  thereof  until  the  bankrupt 
satisfies  creditors  having  claims  by  a  sur- 
render of  property.  In  re  Steed,  (1901) 
107  Fed.  682. 

A  court  of  bankruptcy  ioill  not  stay  its 
decision  upon  a  bankrupt's  application  for 
discharge,  to  await  the  result  of  a  pend- 
ing action  in  a  state  court,  where  the 
issues  are  not  identical,  and  the  decree  of 
the  state  court  would  not  determine  the 
right  of  the  bankrupt  to  be  discharged. 
In  re  Cornell,  (S.  D.  N.  Y.  1899)  97  Fed. 
29. 

A  motion  to  withhold  the  bankrupt's 
discharge,  in  order  that  a  creditor  may 
pursue  a  remedy  for  the  collection  of  a 
judgment  lien  in  the  state  court,  will  be 
denied  where  it  appears  that  the  discharge 
cannot,  under  the  law  of  the  state,  aflfect 
the  rights  of  such  judgment  creditor  with 
respect  to  the  collection  of  his  lien.  In 
re  Ilartsell,  (X.  D.  A!a.  1905)  140  Fed. 
30,  15  Am.  Bankr.  Rep.  177;  In  re 
Weaver,  (N.  D.  Ga.  1904)  144  Fed.  229, 
16  Am.  Bankr.  Rep.  265. 

The  purpose  of  the  penalties  of  the 
bankruptcy  statute  is  to  prevent  bank- 
rupts from  concealing  their  property  and 
defrauding  their  creditors.  Ordinary 
questions  of  contumacy  or  contempt  of 
court  can  be  disposed  of  directly,  ai\d  of 
themselves  are  not  to  be  corrected  by  the 
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withholding  of  a  discharge.  In  re  Fan- 
ning, (E.  D.  N.  Y.  1907)  155  Fed.  701, 
19  Am.  Bankr.  Rep.  55. 

''The  right  to  a  discharge,  and  the 
effect  of  a  discharge,  are  wholly  distinct 
propositions.  The  proper  time  and  place 
for  the  determination  of  the  effect  of  a 
discharge  is  when  the  same  is  pleaded  or 
relied  upon  by  the  debtor  as  a  defense  to 
the  enforcement  of  a  particular  claim. 
The  issue  upon  the  effect  of  a  discharge 
cannot  properly  arise  or  be  considered  in 
determining  the  right  to  a  discharge."  In 
re  Marshall  Paper  Co.,  (C.  C.  A.  1900) 
102  Fed.  872.  See  also  In  re  Khutassel, 
(1899)  96  Fed.  697,  and  In  re  McCarty, 
(1901)  111  Fed.  151. 
.  The  omission  in  the  notice  of  discharge 
to  set  up  facts  necessary  to  give  the  Bank- 
ruptcy Court  jurisdiction  does  Hot  render 
the  pleading  of  the  discharge  insufficient 
as  a  bar  to  an  action.    Bryant  v.  Kinyon, 

(1901)  127  Mich.  162,  86  N.  W.  631,  53 
L.  R.  A.  801. 

In  Liesum  v,  Kraus,  (N.  Y.  City  Ct. 
Gen.  T.  1901)  35  Misc.  376,  71  N.  Y.  S. 
1022,  a  clerical  error,  whereby  a  judgment 
creditor  named  George  Liesum  was  de- 
scribed in  the  schedule  as  George  Lies- 
man,  prevented  the  discharge  from  releas- 
ing the  debt  as  against  Liesum;  and, 
therefore,  the  order  which  discharged  the 
judgment  on  the  ground  of  the  judgment 
debtor's  discharge  in  bankruptcy  was  re- 
Tersed  with  costs. 

Contract  to  pay  discharged  debt. —  See 
end  of  note  to  section  17a  preceding  sec- 
tion 17a  (1). 

"Discharge  of  bankrupt''  is  official 
Form  No.   59. 

Discharge  affecting  firm  debts. — A  firm, 
as  a  firm,  not  being  bankrupt,  and  there 
being  grounds  for  believing  that  there 
are  firm  assets  not  brought  into  court  or 
that  such  have  been  concealed,  a  dis- 
charge will  not  be  granted  to  partners  in 
voluntary  bankruptcy  so  as  to  affect  the 
firm  debts.  In  re  Meyers,  (1899)  96  Fed. 
408. 

Rehearing  of  application. —  It  was  inti- 
mated that,  upon  newly  discovered  testi- 
mony, or  excusable  neglect  or  oversight, 
the  court  might  grant  a  rehearing  after 
refusal    of    a    discharge.      In    re    Royal, 

(1902)  113  Fed.  141,  holding,  however, 
that  when  a  referee  has  heard  an  applica- 
tion for  discharge,  and  found  the  facts 
adverse  to  the  petitioner,  and  no  excep- 
tions are  filed  to  his  finding,  the  court 
will  not,  after  refusing  a  discharge,  grant 
A  rehearing  upon  allegations  controverting 
the  facts  found  by  the  referee.  See  also 
Jn  re  Holman,  (is99)  92  Fed.  512,  and 
In  re  Plimpton,  (1900)  103  Fed.  775, 
where  it  is  laid  down  that,  unless  there 
Is  some  defect  or  informality  which  must 
be  corrected,  the  court  will  grant  the  dis- 
charge as  of  course. 

Amendment  of  discharge. —  A  court  of 
bankruptcy  has  power,  after  the  term  at 


which  a  discharge  has  been  gianted,  to 
amend  the  same;  and  also  to  permit  the 
amendment  of  the  application  for  dis- 
charge, when  necessary,  to  set  out  cor- 
rectly and  more  specifically  the  character 
of  the  debts  scbeduled  and  provable,  and 
upon  which  the  discharge  operated.  In  re 
Kaufman,  (E.  D.  N.  Y.  1905)  136  Fed. 
262,  14  Am.  Bankr.  Rep.  393. 

Costs. —  In  matters  of  discharge  and 
revocation  costs  are  in  the  discretion  of 
the  court.  Section  2  (18)  provides  that 
the  court  may  "  tax  costs,  whenever  they 
are  allowed  by  law,  and  render  judgments 
therefor  against  the  unsuccessful  party, 
or  the  successful  party  for  cause,  or  in 
part  against  each  of  the  parties,  and 
against  estates,  in  proceedings  in  bank- 
ruptcy." Here,  as  elsewhere,  costs  usually 
abide  the  event,  and  are  given  against  the 
unsuccessful  party.  See  In  re  Idzall, 
(1899)  96  Fed.  314;  In  re  Black,  (1S99) 
97  Fed.  493,  and  Fellows  v,  Freudenthal, 
(C.  C.  A.  1900)  102  Fed.  731,  where  dis- 
charges were  granted  with  costs  against 
opposing  creditors;  In  re  Marshall  Paper 
Co.,  (C.  C.  A.  1900)  102  Fed.  872,  where 
discharge  was  granted  with  costs  to  sue- 
cessful  appellant;  Smith  v.  Keegan,  (C. 
C.  A.  1901)  111  Fed.  157,  where  an  order 
of  discharge  was  aflSrmed,  with  costs  of 
appeal  to  the  appellee;  In  re  Gaylord, 
(C.  C.  A.  1901)  112  Fed.  668,  where  an 
order  of  discharge  was  affirmed,  with 
costs;  In  re  Wilcox,  (C.  C.  A.  1900)  109 
Fed.  628,  where  the  order  refusing  a  dis- 
charge, affirmed  with  costs,  was  reversed 
on  rehearing,  the  cause  being  remanded 
to  referee,  without  costs;  In  re  Todd, 
(1901)  112  Fed.  315,  where  costs  were 
given  against  objectors;  and  In  re  Welch, 
(1899)  100  Fed.  66,  where  a  discharge 
was  refused  on  the  merits,  with  costs 
against  the  applicant. 

The  power  to  award  costs  against  a  cred- 
itor who  files  specifications  of  objection 
in  opposition  to  a  bankrupt's  discharge  is  . 
inherent  in  a  District  Court  as  a  court  of 
equity,  and  may  be  exercised  in  prober 
cases,  although  such  power  is  not  specifi- 
cally conferred  by  the  Bankruptcy  Act. 
See  Bragassa  v..  St.  Louis  Cycle,  (C.  C. 
A.  5th  Cir.  1901)  107  Fed.  77,  6  Am. 
Bankr.  Rep.  700;  In  re  Guilbert,  (E.  D. 
Pa.  1907)  154  Fed.  676,  18  Am.  Bankr. 
Rep.  830;  In  re  Wolpert,  (N.  D.  N.  Y. 
1899)  1  Am.  Bankr.  Rep.  436;  In  re 
Gaylord,  (N.  D.  N.  Y.  1901)  6  Am. 
Bankr.  Rep.  805. 

Costs  will  not  be  awarded  against  an 
objecting  creditor  who  fails  to  substan- 
tiate his  specifications  of  objection  in 
opposition  to  a  .bankrupt's  diseliarge 
where  the  opposition  to  the  discharge 
was  not  frivolous  or  vexatious  but  was 
made  in  good  faith.  In  re  Miers,  (D.  C. 
S.  D.  1912)  193  Fed.  288,  wherein  the 
court  said :  "  The  further  question  arises 
here,  Should  the  costs  and  disbursements 
above  set  forth  be  awarded  the  bankrupt 
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here?  So  far  as  I  am  able  to  aeccrtaiii 
from  this  record,  there  is  no  pretense  that 
this  creditor  who  objected  to  this  bank- 
rupt's discharge  was  not  acting  in  good 
faith  at  the  time  his  specifications  of  ob- 
jection were  filed,  nor  does  it  appear  that 
said  objections  were  either  frivolous  or 
vexatious.  There  is  no  finding  in  the 
record  that  the  creditor's  objections  were 
intended  merely  to  vex  or  delay  the  bank- 
rupt. It  is  true  he  failed  to  prove  the 
truth  of  his  objections,  but,  in  so  far  as 
I  can  see,  there  are  none  of  the  elements 
which  go  to  make  up  a  frivolous  or  vexa- 
tious attack  upon  this  bankrupt  by  this 
creditor.  I  agree  with  the  referee  in 
In  re  Wolpert,  supra,  wherein  he  states 
that  *  It  would  be  unfair  to  hold  that 
costs  should  be  awarded  against  the  cred- 
itor from  whom  they  can  be  collected, 
when,  had  the  decision  been  the  other 
way,  the  creditor  w^ould  have  been  un- 
able to  collect  costs  from  the  bankrupt.' 
The  bankrupt  in  this  case  received  his 
discharge.  The  creditor  had  a  perfect 
right  to  in  good  faith  oppose  such  dis- 
charge so  long  as  his  opposition  was  not 
frivolous  or  vexatious,  and  this  court  will 
not  impose  upon  the  creditor  the  taxation 
of  these  costs  so  long  as  he  acts  in  good 
faith.  I  hold  that  the  discretion  is  always 
in  the  court,  and  that  it  should  be  exer- 
cised under  the  rules  above  stated.  The 
foregoing  is,  I  think,  in  conformity  with 
the  practice  that  has  heretofore  obtained 
in  this  disttrict." 

Issue  of  certificate. —  Where  specifica- 
tions have  been  filed  in  opposition  to  a 
discharge  and  the  latter  has  been 
granted,  the  certificate  shall  not  issue 
until  ten  days  after  the  order  granting 
the  discharge  has  been  entered,  or  until 
the  expiration  of  any  extension  of  time 
allowed  to  creditors  to  appeal  from  such 
order.    In  re  Hirsch,   (1899)  96  Fed.  468. 

Res  judicata. —  Conclusiveness  of  order 
•  denying  discharge  and  its  effect  as  a  bar 
to  an  application  for  discharge  in  a  sub- 
sequent bankruptcy  proceeding,  see  the 
several  paragraphs  at  the  end  of  note  to 
section  14a. 

Collateral  attack  on  order  of  discharge. — 
Mere  irregularities  in  the  bankruptcy  prO' 
ceedingSy  where  the  court  has  acquired 
jurisdiction,  are  not  ground  for  collater- 
ally attacking  the  discharge.  Custard  v, 
Wigderson,  (1907)  130  Wis.  412,  110  N". 
W.  263,  10  Ann.  Cas.  740;  Morrison  v. 
Woolson,  (1854)  29  N.  H.  610;  Price  v. 
Bray,  (1847)  21  N".  J.  L.  13;  Sinclair 
r.  Smyth,  (1804)  1  Brev.  (S.  C.)  402. 
.  The  order  of  discharge  cannot  be  ques- 
tioned or  attacked  collaterally  in  any 
court,  either  state  or  federal,  except  for 
cause  fatal  to  any  other  judgment  of  a 
federal  court.  In  re  Shaffer,  (1900)  104 
Fed.  982,  citing  Commercial  Bank  v. 
Buckner,  (1857)  20  How.  108,  15  U.  S. 
(L.  ed.)   862. 

On  ground  of  fraud. —  The  Bankruptcy 
Act  of  1841  declared  that  a  discharge  in 


bankruptcy  should  not  be  effectual  if  the 
bankrupt  was  guilty  of  fraud,  but  pro 
vided    no    tribunal    for    ascertaining   the 
question  of  fraud.    Under  that  statute  it 
was  held  that  a  discharge  could  be  at- 
tacked collaterally  in  a   state  court  on 
the  specified  ground  of  fraud.    In  re  Bel- 
lows, 3  Story  428,  3  Fed.  Cas.  No.  1,278; 
Mabry  v.   Hemdon,    (1846)    8   Ala.  848; 
Fox  V.  Paine,    (1846)    10  Ala.  523;    Gil- 
bert  V.    Bradford,    (1849)    15    Ala.    769; 
Rugely  V.  Robinson.   (1851)    19  Ala.  404: 
Pearsall   v.   McCartney,    (1866)    28   Ala. 
110;   Ashley  t*.  Robinson,   (1856)   29  Ala. 
112,  65  Am.  Dec.  387;  Randall  v.  Sutton, 
(1842)    2    Houst.    (Del.)    510;    Bond    17. 
Baldwin,  (1850)  9  Ga.  9;  Dupuy  i;.  Har- 
ris,  (1846)    6  B.  Mon.   (Ky.)   534;  Selby 
r.  Gibson,   (1841)   3  La.  Ann.  209;  Drake 
V.  Jones,  C1848)   3  La.  Ann.  638;  Crooker 
V.    Trevett,    (1848)    28    Me.    271;    Hum- 
phreys   V,    Swett,     (1850)     31    Me.    192; 
Burnside    v.    Brigham,     (1844)     8    Mete. 
(Mass.)    75;   Beekman  r.  Wilson,   (1845) 
9   Mete.    (Mass.)    434;    Coates  v.   Blush, 
(1848)     1    Cush.    (Mass.)    564;    Swan  v, 
Littlefield,   (1849)   4  Cush.   (Mass.)   574; 
Abbey    v.    Commercial    Bank,    (1857)    34 
Miss.  571,  69  Am.  Dec.  401;  Edwards  v, 
Gibbs,    (1860)    39   Miss.    166;    Shelton  v. 
Pease,    (1847)    10   Mo.   473;    Brereton   r. 
Hull,   (1845)   1  Denio   (N.  Y.)   75;  Cham- 
berlin  t\  Griggs,  (1846)   3  Denio   (N.  Y.) 
9-    Dresser   v.    Brooks,    (1848)    3    Barb. 
(N.  Y.)    429;   Lyon  v.  Marshall,    (1851) 
11  Barb.  (N.  Y.)   241;  Penniman  t?.  Nor- 
ton,   (1845)    1   Barb.   Ch.    (N.   Y.)    246; 
Alcott  v.  Avery,   (1846)    1  Barb.  Ch.   (N. 
Y.)    347;   Hubbell   v.   Cramp,    (1844)    11 
Paige    (N.    Y.)     310;    Caryl    v.    Russell, 
(1855)    13   N.  Y.    194,  reversing    (1854) 
18    Barb.    429;     Saaders    r.    Smallwood, 
(1847)    30  N.  C.  125;   State  v.  Bethune, 
(1847)  30  N.  C.  139;  Suydam  v.  Walker, 
(1847),  16  Ohio  122;  Richards  f?.  Nixon, 
(18'>2)  20  Pa.  St.  19;  Peterson  17.  Speer, 
(1857)    29  Pa.  St.  478;   Brown  v.  Rebb, 
(1844)    1  Rich.  L.    (S.  C.)    374;   Conner 
r.   Gupton,    (1849)    10   Humph.    (Tenn.) 
320;  Gupton  v.  Conner,  (1860)  11  Humph. 
(Tenn.)    287;    Tichenor  v,   Allen,    (1855) 
13  Grat.   (Va.)    16.     But  where  the  cred- 
itor in  the  bankruptcy  court  unsuccess- 
fully  opposed    the   granting   of    the   dis- 
charge, on  the  ground  of  fraudulent  g^U 
of  the  bankrupt  in  view  of  bankrupt<^' 
he   could   not   afterward   attack  the  dis- 
charge for  such  fraud.     Wales  r.  Lyon. 
(1851)    2  Mich.  276;   Gove  v.  Lawrence. 
(1853)   26  N.  IT.  484;  Downer  r.  Rowell 
(1853)    25  Vt.  336.     It  is  probable  that 
the  experience  of  contesting  the  validity 
of    discharges    before    the    state    courts 
taught  Congress  the  wisdom  of  conferring 
such   jurisdiction   on  the   federal   courts. 
Corey   t?.    Ripley,    (1869)    67    Me.   69,   2 
Am.  Rep.  19. 

The  Bankruptcy  Act  of  1867  oohtained  a 
provision  for  the  setting  aside  or  annul- 
ment of  a  discharge  by  application  to  the 
Bankruptcy  Court.    This  remedy  was  held 
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to  be  exclusive,  and  the  discharge  was 
not  open  to  collateral  attack.  Wiley  r. 
Pavey,  (1878)  61  Ind.  467,  28  Am.  Rep. 
677;  Payne  t?..  Able,  (1870)  7  Bush  (Ky.) 
344,  3  Am.  Rep.  316;  Corey  v,  Ripley, 
(1869)  57  Me.  69,  2  Am.  Rep.  19;  Sym- 
onds  V,  Barnes,  (1879)  59  Me.  191,  8  Am. 
Rep.  418;  Way  v.  Howe,  (1871)  108 
Mass.  502,  11  Am.  Rep.  386;  Marshall  v, 
Sumner,  (1867)  69  K.  H.  218,  47  Am. 
Rep.  194.  Contra  Beardsley  v.  Hall, 
(1869)  36  Conn.  270,  4  Am.  Rep.  74. 
The  fact  that  the  bankrupt  in  listing  his 
creditors  omitted  the  name  of  such  a 
creditor,  though  intentionally,  and  that 
such  creditor  was  prevented  from  receiv- 
ing the  written  notice  provided  for  by  the 
statute,  and,  having  no  actual  knowledge 
of  the  proceedings,  was  unable  to  be  heard 
therein,  was  held  by  the  weight  of  author- 
ity, to  afford  him  no  ground  for  impeach- 
ing collaterally  the  effect  of  the  discharge 
as  a  bar  to  his  claim.  Sawyer  v.  Rector, 
(1888)  6  Dak.  110,  37  N.  W.  741;  Sym- 
onds  17.  Barnes,  (1871)  69  Me.  191,  8 
Am.  Rep.  418;  Bailey  t?.  Carruthers, 
(1880)  71  Me.  172;  Black  v,  Blazo, 
(1875)  117  Mass.  17;  Benedict  v.  Smith, 
(1882)  48  Mich.  593,  12  N.  W.  866;  Mar- 
shall V,  Sumner,  (1879)  59  N.  H.  218,  47 
Am.  Rep.   194;   Piatt  v.  Parker,    (1875) 


4  Hun  (N.  Y.)  135;  Rayl  v.  Lapham, 
(1875)  27  Ohio  St.  462;  Rowland  v.  Car- 
son, (1876)  28  Ohio  St.  625;  Brown  v, 
Kroh,  (1877)  31  Ohio  St.  492;  Pattison 
17.  Wilbur,  (1873)  10  R.  I.  448;  Brown 
1?.  Causey,   (1882)   56  Tex.  340. 

Section  15  of  the  present  Bankruptcy 
Act  provides  for  the  revocation  of  a  dis- 
charge on  the  ground  of  fraud,  upon  ap- 
plication to  the  Bankruptcy  Court,  and  it 
cannot  be  set  aside  or  annulled  on  that 
ground  by  a  state  court.  Turner  i\  Hud- 
son, (1909)  105  Me.  476,  75  Atl.  45,  18 
Ann.  Cas.  600  and  note.  And  where  the 
schedule  filed  by  the  bankrupt  is  on  its 
face  in  proper  form,  the  effect  of  the  dis- 
charge cannot  be  attacked  in  a  state  court 
on  the  ground  that  the  bankrupt  fraudu- 
lently stated  a  creditor's  residence  as 
unknown.  Luts  v.  Kalmus,  (1909)  115 
N.  Y.  S.  230. 

For  tDont  of  jurisdiction. —  If  the 
Bankruptcy  Court  does  not  acquire  juris- 
diction in  the  bankruptcy  proceedings,  the 
discharge  is  of  no  effect  when  pleaded  in 
bar  of  an  action  in  a  state  court,  and 
for  this  purpose  the  question  of  juris- 
diction may  be  inquired  into  by  the  state 
court.  Stiles  r.  Lay,  (1846)  9  Ala.  796. 
See  also  Poillon  t;.  Lawrence,  (1879)  77 
N.  Y.  207. 


(1)  [Commission  of  offense.]     committed  an  offense  punishable  by 
imprisonment  as  herein  provided;  or     [{1898)  30  Stat.  L.  550,] 

This  clause  (1)  was  re-enacted  without  change  in  1903  (32  Stat.  L.  797),  and  again 
in  1910  (36  Stat.  L.  839). 


''Offense  punishable  by  imprisonment." 
—  Under  section  146  (1)  the  bankrupt 
must  be  denied  a  discharge  where  it  has 
been  proven  that  he  has  committed  an 
offense  punishable  by  imprisonment  as 
provided  by  the  bankruptcy  statute.  The 
offenses  to  which  the  Act  refers  are  those 
specified  in  the  several  subdivisions  of 
section  29  and  have  been  considered  gen- 
erally thereunder. 

The  fact  that  a  bankrupt,  after  the 
filing  of  the  petition  against  him,  pro- 
cured the  buying  up  of  a  creditor's  claim, 
and  furnished  the  money  therefor,  with 
intent  to  defeat  the  Bankruptcy  Act,  is 
not  ground  for  refusing  his  discharge, 
where  it  is  not  shown  that  the  creditor 
knew  that  the  bankrupt  furnished  the 
money,  so  as  to  render  him  guilty  of  an 
offense  under  section  29&  (4),  and  the 
bankrupt  a  participant  therein  by  virtue 
of  section  la  (19).  In  re  Luftig,  (D.  C. 
Mass.  1905)  162  Fed.  322,  15  Am.  Bankr. 
Rep.  773. 

Conviction  of  offense, —  To  deprive  a 
bankrupt  of  a  discharge,  it  is  not  neces- 
sary that  he  shall  have  been  convicted 
of  one  of  the  offenses  enumerated.  It  is 
enough  if  it  be  shown  by  clear  and  con- 
vincing evidence  that  he  has  been  guilty 
of  such  an  offense.  In  re  Shear,  (\\'.  I). 
K.  Y.  1913)   201  Fed.  460. 


False  reports  to  commercial  agencies  or 
creditors  will  not  necessitate  refusing  a 
discharge.  In  re  Steed,  (1901)  107  Fed. 
6S2,  decided  prior  to  the  enactment  in 
1003  of  clause  (3)  of  section  145. 

That  the  debt  was  created  by  the  fraud 
of  the  bankrupt  is  no  ground  for  refusal 
to  discharge  under  the  statute.  In  re 
Thomas,  (1899)  92  Fed.  912;  In  re 
Black,  (1809)  97  Fed.  493;  In  re  Pea- 
cock, (1900)  101  Fed.  560,  also  pointing 
out  that  section  17a  (2)  does  not  apply 
to  a  petition  for  a  final  discharge. 

Prior  fraudulent  but  not  criminal  con- 
duct.—  The  Act  limiting  the  grounds  of 
objection,  under  section  14&  (1),  to  the 
commission  of  a  criminal  offense  within 
section  296,  prior  conduct  merely  fraudu- 
lent as  to  creditors,  and  not  made  crimi- 
nal, is  not  in  question.  Fellows  v.  Freu- 
denthal,   (C.  C  A.  1900)    102  Fed.  731. 

Act  done  before  statute  passed. —  Even 
though  it  be  conceded  that  a  transfer  of 
property  by  a  bankrupt,  if  made  after 
the  passing  of  the  present  Act,  would 
have  been  fraudulent,  it  certainly  could 
not  be  maintained  that  by  his  conduct  in 
1S96  he  committed  an  offense  under  a 
law  passed  two  years  afterwards.  **  One 
cannot  be  convicted  of  a  statutory  crime 
for  acts  done  before  the  statute  creating 
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the  crime  was  passed."  In  re  Webb, 
(1899)    98  Fed.  404. 

Concealment  under  section  29b  (1). — 
In  order  to  warrant  the  refusal  of  a  dis- 
charge, under  sectiona  146  (1)  and  296, 
there  must  be  established :  **  First.  That 
the  bankrupt  lias  concealed  property  from 
his  trustee  in  bankruptcy.  Second.  That 
the  property  so  concealed  belongs  to  the 
bankrupt's  estate.  Third.  That  the  con- 
cealment occurred  while  he  was  a  bank- 
rupt or  after  his  discharge.  Fourth. 
That  the  concealment  was  made  know- 
ingly and  fraudulently."  In  re  Quacken- 
Imsh,    (1900)    102  Fed.  282. 

In  In  re  Miner,  (1902)  114  Fed.  998, 
a  discharge  in  bankruptcy  was  not  re- 
fused although  it  appeared  that  the  bank- 
rupt had  made  certain  false  statements, 
they  relating  to  matters  of  slight  conse- 
quence. 

It  is  immaterial  that  a  bankrupt  falsely 
swears  that  he  did  not  say  to  certain 
parties  that  he  had  an  interest  in  a  cer- 
tain firm,  which  firm  had  never  engaged 
in  business,  and  possibly  was  never  fully 
formed.  Bauman  v.  Feist,  (C.  C.  A. 
1901)    107  Fed.  83. 

A  merchant  w^as  refused  his  discharge 
who,  finding  himself  insolvent,  retained 
the  proceeds  of  cash  sales  and  collections 
until  hi .  business  was  shortly  afterwards 
closed  up  by  an  attachment  levy,  and  he  was 
thereafter  adjudged  bankrupt,  the  money 
so  retained  by  him  being  a  considerable 
amount,  and  being  unaccounted  for,  and 
not  in  his  hands  at  the  time  of  the  filing 
of  the  petition,  and  there  being  nothing 
to  show  what  had  become  of  it,  and  where 
evidence  was  produced  of  attempts  to  pre- 
fer certain  creditors  and  to  transfer  his 
property  to  other  creditors.  In  re  O'ljlara, 
(1899)    97  Fed.  932. 

**  Failure  to  schedule  or  surrender  prop- 
erty to  the"  trustee  is  not  per  se  or  ipso 
facto  to  *  knowingly  and  fraudulently ' 
conceal  it."  In  re  Hirsch,  (1899)  96  Fed. 
471. 

The  omission  by  a  voluntary  bankrupt 
to  schbdule  as  an  asset  money  borrowed 
just  before  the  filing  of  his  petition  in 
bankruptcy,  in  order  to  pay  his  fees  and 
attorney's  costs,  does  not  constitute  a 
ground  of  opposition  to  a  discharge. 
Sellers  v.  Bell,  (C.  C.  A.  1899)  94  Fed. 
809. 

Omission  to  schedule  a  lease  is  not  a 
concealment  barring  a  discliarge,  there 
being  no  evidence  that  the  premises  were 
worth  more  than  the  rent,  and  the  lease 
in  question  being  only  for  a  year.  In  re 
Hirsch,   (1899)    97  Fed.  571. 

Omission  to  schedule  the  products  of 
the  lands  of  his  wife,  such  lands  not  being 
limited  to  her  separate  use,  and  being 
occupied  by  them  and  their  children,  and, 
although  in  the  open  possession  of  the 
bankrupt,    claimed   by   him   to   belong  to 


her,  does  not  constitute  such  a  conceal- 
ment of  property  as  to  preclude  a  dis- 
charge even  though  the  property  may  be 
adjudged  by  the  court  to 'belong  to  the 
bankrupt.  In  re  Marsh,  (1901)  109  Fed. 
602. 

In  In  re  Holstein,  (1902)  114  Fed.  794, 
a  discharge  was  refused  on  the  ground 
of  concealment  of  assets  and  the  failure 
to  keep  proper  books  of  account. 

In  In  re  Otto,  (1902)  115  Fed.  860, 
the  discharge  of  the  bankrupt  was  refused 
on  the  ground  that  he  had  fraudulently 
concealed  money  deposited  in  a  bank. 

In  Fields  v.  Karter,  (C.  C.  A.  1902) 
115  Fed.  950,  the  court  under  the  cir- 
.cumstances  and  upon  the  proof  was  unable 
to  discover  any  such  fraudulent  conduct 
on  the  part  of  the  bankrupt  as  would 
justify  the  refusal  of  his  discharge. 

In  In  re  Schenck,  (1902)  116  Fed.  554, 
a  discharge  was  refused  on  account  of 
certain  crooked  transactions  and  fraudu- 
lent conveyances  by  the  bankrupt  which 
the  creditors  were  not  to  be  precluded 
from  attacking. 

The  wife's  right  of  discharge  is  not 
barred  by  the  fraudulent  concealment, 
without  her  knowledge  or  consent,  of  her 
assets,  by  her  husband  who  manages  her 
business;  nor,  as  it  would  seem,  by  his 
failure  to  keep  proper  books  of  account 
of  the  business.  In  re  Meyers,  ( 1900)  105 
Fed.  353;  /n  re  Hyman,  (1899)  97  Fed. 
195. 

It  is  the  duty  of  a  bankrupt  who,  prior 
to  her  bankruptcy,  had  administered  the 
estate  of  her  deceased  husband,  to  pre- 
sent an  intelligent  and  true  account  of 
her  affairs,  to  show  clearly  what  goods 
her  husband  left,  what  she  had  added  and 
commingled  with  the  same,  with  the  dis- 
position made  of  each  class  of  property, 
and  thereupon  to  account  for  the  property 
that  should  inure  to  the  benefit  of  her 
creditors.  Her  discharge  should  be  with- 
held until  this  is  done.  In  re  Walther, 
(1899)  96  Fed.  941. 

In  In  re  Hoffmann,  ( 1900)  102  Fed.  979, 
a  discharge  was  refused  because  the  bank- 
rupt had  made  a  transfer  to  an  employee 
which  was  a  mere  subterfuge  and  sham. 

The  premium^  paid  by  the  bankrupt 
not  being  unduly  large,  his  wife  is  entitled 
to  the  surrender  value  of  insurance 
policies,  of  which  she  is  a  beneficiary, 
upon  his  life;  and  he  is  not  guilty  of 
fraudulent  concealment  under  the  Act  in 
failing  to  disclose  the  fund  realized  there- 
from. In  re  Dews,  (1899)  96  Fed.  181. 
But  see  also  In  re  Becker,  (1901)  106 
Fed.  54,  where  discharge  was  refused. 

It  seems  that  a  bankrupt  cannot  be 
guilty  of  the  offense  of  concealment  in 
respect  of  property  to  which,  if  discov- 
ered, a  receiver  appointed  by  a  state  court, 
prior  to  the  bankruptcy  proceedings,  will 
have  a  valid  title.  In  re  Lesser,  (C.  C. 
A.  1902)  114  Fed.  83.  But  see  In  re 
Lesser,    (1901)    ]08  Fed.  205. 
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The  absolute  conveyance  of  property 
long  before  the  commencement  of  the 
baiucmptcy  proceedings,  without  a  con- 
sideration, where  there  is  no  agreement 
for  any  beneficial  interest  therein  or  a 
reconveyance  to  the  grantor,  is  not  a 
concealment  within  the  meaning  of  the 
Bankruptcy  Law.  In  re  Dauchy,  (1903) 
122  Fed.  688. 

Burden  of  proof  or  burden  of  evidence, 
—  The  onus  is  on  the  bankrupt  applying 
for  a  discharge  to  explain  the  disappear- 
ance of  a  very  lar^e  amount  of  assets 
shown  by  the  opposing  creditors  to  have 
been  in  his  possession  a  year  before  his 
bankruptcy,  and  which  he  had  not  entered 
on  the  schedules;  and,  if  he  does  not 
satisfactorily  explain  the  matter,  conceal- 
ment barring  a  discharge  will  be  inferred. 
In  re  Finkelstein,  (1900)  101  Fed.  418; 
In  re  Meyers,  (1899)  96  Fed.  408.  See 
also  In  re  Wood,   (1900)   98  Fed.  972. 

The  burden  is  upon  the  objecting  cred- 
itor to  establish  by  convincing  proof  a 
charge  that  the  bankrupt,  since  the  ad- 
judication, has  concealed  from  his  trustee 
property  belonging  to  his  estate,  and  that 
the  concealment  was  knowingly  and  fraud- 
ulently made,  /n  re  Fitchard,  (1900)  103 
Fed.  742;  In  re  Idzall,  (1899)  96  Fed. 
314;  In  re  Corn,  (1901)  106  Fed.  143. 
See  also  In  re  Salsbury,  (1902)  113  Fed. 
833;   Smith  v.  Keegan,    (C.  C.  A.    1901) 

111  Fed.    157;    In  re   Conn,    (1901)    108 
Fed.  525;  In  re  Gaylord,  (C.  C.  A.  1901) 

112  Fed.  668;  In  re  Steed,  (1901)  107 
Fed.  682,  holding  that  proof  beyond  a 
reasonable  doubt  is  not  required;  In  re 
Ilowden,  (1901)  111  Fed.  723,  where  a 
mere  preponderance  of  evidence  is  held 
not  sufficient;  and  In  re  Bryant,  (1000) 
104  Fed.  789,  where  it  was  held  that  the 
proof  must  be  somewhat  cogent,  although 
a  fair  preponderance  will  .suffice.  See 
further,  as  to  the  burden  of  proof  being 
upon  the  creditor.  In  re  Phillips,  (1900) 
98  Fed.  844;  In  re  Wetmore,  (1900)  99 
Fed.  703;  In  re  Locks,  (1900)  104  Fed. 
783;  In  re  Bryant,  (1900)  104  Fed.  789; 
Matter  of  Herdic,  (1880)  1  Fed.  242; 
In  re  CKell,  (1868)  2  Nat.  Bankr.  Reg. 
106;  In  re  Nooman,  (1869)  3  Nat.  Bankr. 
Reg,  267;  Matter  of  Hill,  (1868)  2  Ben. 
(U.  S.)   136. 

Opponents  of  discharge  must  show 
9wistence  of  property. —  Where  specifica-" 
tions  were  filed  opposing  a  bankrupt's 
application  for  discharge  on  the  ground 
Dt  concealment  of  property,  evidence  must 
be  produced  showing  the  existence  of  prop- 
arty  in  the  bankrupt  personally  or  in  him 
as  a  trustee  when  the  petition  in  bank- 
ruptcy was  filed.  In  re  Cornell,  (1899) 
97  Fed.  29;  In  re  Lesser,  (C.  C.  A.  1902) 
114  Fed.  83.  reversing  (1901)  108  Fed. 
205;  In  re  Fitchard,  (1900)  103  Fed.  742, 
hiolding  that  where  property  of  the  bank- 
rupt is  actually  in  existence  and  is  con- 
cealed, or  **  where   the  title   is  concealed 


by  a  colorable  conveyance,  the  discharge 
should  be  refused." 

There  is  a  presumption  of  fraudulent 
concealment  of  assets  such  as  to  bar  the 
right  to  discharge,  where,  every  possible 
credit  being  allowed  the  bankrupt,  there 
appears  by  his  schedule  an  unexplained 
shrinkage  in  his  property  of  from  $10,000 
to  $13,000  in  nine  months.  In  re  Cash- 
man,  (1900)  103  Fed.  67,  where  there 
was  also  a  fraudulent  failure  to  keep 
books. 

Lack  of  action  by  creditors, —  The  right 
of  the  creditors  to  specify  an  alleged 
fraudulent  transaction  in  opposition  to  a 
discharge  does  not  depend  upon  their  hav- 
ing taken  any  legal  proceedings  to  recover 
the  property  itself,  but,  when  the  case  is 
doubtful  or  inconclusive,  their  lack  of 
action  is  a  factor  of  importance  in  reach- 
ing a  decision.  In  re  Hirsch,  (1899)  96 
Fed.  468. 

Amended  schedule  as  evidence. —  An 
amended  schedule  giving  a  full  statement 
of  the  property  and  offering  to  deliver  to 
the  trustee  property  omitted  from  the 
first  schedule  is  evidence,  but  not  con- 
clusive evidence,  tending  to  show  the 
absence  of  unlawful  intent  in  such  omis- 
sion.   In  re  Eaton,   (1901)    110  Fed.  731. 

Making  false  oath. —  A  bankrupt  who 
has  made  a  false  oath  or  account  in,  or 
in  relation  to^  any  bankruptcy  proceed- 
ings will  be  denied  a  discharge;  the  mak- 
ing of  such  oath  being  an  offense  set  out 
in  section  296  (2).  In  re  Becker,  (N.  D. 
N.  y.  1901)  106  Fed.  54,  5  Am.  Bankr. 
Rep.  438;  In  re  Steed,  (E.  D.  N.  C  1901) 
107  Fed.  682,  6  Am.  Bankr.  Rep.  73; 
In  re  Royal,  (E.  D.  N.  C.  1901)  112  Fed. 
135,  7  Am.  Bankr.  Rep.  106;  In  re  Gay- 
lord,  (C.  C.  A.  2d  Cir.  1901)  112  Fed. 
668,  7  Am.  Bankr.  Rep.  1;  In  re  Semmel, 
(M.  D.  Pa.  1902)  118  Fed.  487.  ^  Am. 
Bankr.  Rep.  351;  In  re  Gailey,  (C.  C.  A. 
7th  Cir.  1904)  127  Fed.  538,  11  Am. 
Bankr.  Rep.  539;  In  re  Breiner,  (N.  D. 
la.  1904)  129  Fed.  155,  11  Am.  Bankr. 
Rep.  684;  In  re  llennebry,  (N.  D.  la. 
1913)   207  Fed.  882. 

False  oath  at  creditors*  meeting. —  The 
wilful  and  fraudulent  making  of  a  false 
oath  as  to  a  material  fact,  at  a  meeting 
of  the  creditors,  precludes  the  debtor  from 
obtaining  his  discharge,  notwithstanding 
section  7a  (9),  which  provides  that  "no 
testimony  given  by  him  shall  be  offered 
in  evidence  against  him  in  any  criminal 
proceeding."  In  re  Gaylord,  (C.  C.  A. 
1901)  112  Fed.  668;  In  re  Dow,  (1900) 
105  Fed.  8S9.  Contra,  In  re  Marx,  (1900) 
102  Fed.  676. 

False  oath  in  another  proceeding. —  The 
making  of  a  false  oath  by  a  bankrupt  in 
a  proceeding  in  bankruptcy,  not  against 
him,  but  against  the  corporation  of  which 
he  was  an  officer  and  stockholder,  is  not 
ground  for  refusing  his  discharge.     In  re 
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Blalock,  (D.  C.  S.  C  1902)  118  Fed.  679, 
9  Am.  Bankr.  Rep.  266. 

Oath  as  to  inability  to  pay  fees. —  The 
fact  that  friends  would  have  loaned  the 
bankrupt  the  money  for  the  filing  fees 
does  not  render  liim  guilty  of  making  a 
false  oath  in  swearing  that  he  could  not 
obtain  such  amount;  nor  does  the  Act 
require  him  to  use,  sell,  or  pledge  his 
exempt  property  therefor.  Sellers  v.  Bell, 
(C.  C.  A.  1899)   94  Fed.  817. 

In  In  re  Roy,  (1899)  96  Fed.  400,  it 
was  held  upon  the  proof  that  a  bankrupt 
who  when  he  signed  his  petition  and 
schedule  was  possessed  of  money  from  an 
accident  insurance  policy,  but  who  stated 
in  the  petition  that  he  had  no  cash  on 
hand  and  who  also  filed  an  affidavit  of 
poverty,  should  be  denied  his  discharge 
on  the  ground  of  a  false  oath. 

Offense  must  be  knowingly  and  fraudu- 
lently committed  —  In  general. —  In  order 
to  render  the  conunission  of  an  offense,  as 
provided  by  section  29,  available  as  an 
objection  to  the  grantihg  of  a  discharge, 
under  section  14&  (1),  it  must  be  alleged 
and  proved  that  such  offense  was  com- 
mitted knowingly  and  fraudulently.  Fel- 
lows V.  Freudenthal,  (C.  C.  A.  7th  Cir. 
1900)  102  Fed.  731,  4  Am.  Bankr.  Rep. 
490;  In  re  Bryant,  (E.  D.  Tenn.  1900) 
104  Fed.  789,  5  Am.  Bankr.  Rep.  114; 
In  re  Eaton,  (N.  D.  N.  Y.  1901)  110  Fed. 
731,  6  Am.  Bankr.  Rep.  531;  Smith  v, 
Keegan,  (C.  C.  A.  1st  Cir.  1901)  111  Fed. 
167,  7  ^m.  Bankr.  Rep.  4;  In  re  Salsbury, 
(N.  D.  N.  Y.  1902)  113  Fed.  833,  7  Am. 
Bankr.  Rep.  771;  In  re  Beebe,  (E.  D.  Pa. 
1902)  116  Fed.  48,  8  Am.  Bankr.  Rep. 
597;  In  re  Blalock,  (D.  C.  S.  C.  1902) 
118  Fed.  679,  9  Am.  Bankr.  Rep.  266; 
In  re  Patterson,  (N.  D.  N.  Y.  1903)  121 
Fed.  921,  10  Am.  Bankr.  Rep.  371;  Ken- 
tucky Nat.  Bank  v.  Carley,  (C.  C.  A.  3d 
Cir.  1904)  127  Fed.  686,  12  Am.  Bankr. 
Rep.  119;  In  re  Levey,  (N.  D.  N.  Y. 
1904)  133  Fed.  672,  13  Am.  Bankr.  Rep. 
312;  In  re  Hamilton,  (W.  D.  N.  Y.  1904) 
133  Fed.  823,  13  Am.  Bankr.  Rep.  333; 
In  re  Cohen,  (W.  D.  N.  Y.  1907)  149 
Fed.  908,  18  Am.  Bankr.  Rep.  84;  Troeder 
t?.  Lorsch,  (C.  C.  A.  Ist  Cir.  1906)  150 
Fed.  710;  In  re  Griffin,  (S.  D.  Ala.  1907) 
154  Fed.  537,  19  Am.  Bankr.  Rep.  78; 
In  re  McCrea,  (C.  C.  A.  2d  Cir.  1908) 
161  Fed.  246,  20  Am.  Bankr.  Rep.  412; 
In  re  Luftig,  (D.  C.  Mass.  1905)  162 
Fed.  322,  15  Am.  Bankr.  Rep.  773;  In  re 
Mayer,  (S  D.  N.  Y.  1912)  195  Fed.  571; 
In  re  Buchanan,  (1914)  219  Fed.  492,  135 
C.  C  A.  204 

In  In  re  Doyle,  (W.  D.  N.  Y.  1912) 
199  Fed.  247,  the  court  said:  "The 
special  master  found  as  established  speci- 
fication 2  which  relates  to  a  false  oath 
made  by  the  bankrupt,  in  that  he  testi- 
fied that  he  did  not  in  the  year  1908 
transfer  any  property  to  his  wife.  1 
think,  however,  that  in  view  of  the  bank- 
rupt's  explanation  before  the  completion 


of  his  examination  that  he  had  testified 
inadvertently  and  mistakenly  regarding 
such  transfers  of  securities,  and  that  it 
was  not  his  intention  to  falsely  testify, 
negatives  any  intention  on  his  part  to 
make  a  false  oath  in  this  proceedmg." 

A  purpose  "  knotoingly  and  fraudu- 
lently "  to  swear  falsely  will  not  be  at- 
tributed to  a  bankrupt  who  testifies  as 
to  the  time  of  the  knowledge  of  insol- 
vency, because  he  entertained  the  hope  and 
expectation  of  being  able  to  continue  his 
business  longer  than  it  afterward  appears 
the  real  facts  justified.     In  re  Slingluff, 

(1900)  105  Fed.  502. 

Omissions  and  inaccuracies  in  the  sched- 
ule, when  not  knowingly  and  fraudulently 
made,  will  not  bar  a  discharge.  In  re 
Slingluflf,  (1900)  105  Fed.  502;  In  re 
Crenshaw,  (1899)  95  Fed.  632;  In  re 
Pierce,  (1900)   103  Fed.  64;  In  re  Eaton, 

(1901)  110  Fed.  731,  where  discharges 
were  granted;  In  re  Dews,  (1900)  101 
Fed.  549,  where  discharge  was  refused. 

"  The  omission  to  include  property  in 
the  schedule  of  assets  filed  by  a  bank- 
rupt, when  such  omission  was  due  to  a 
mistake  either  of  law  or  fact,  is  not  an 
offense  under  subdivision  h  of  section  29 
of  the  Bankruptcy  Act,  and  is  not  ground 
for  withholding  a  discharge."  In  re 
Morrow,   (1899)   97  Fed.  674. 

It  has  been  held  that  while  certain 
interests  in  the  estate  of  the  bankrupt's 
father  should  have  been  included  in  the 
schedule  of  assets,  it  does  not  necessarily 
follow  that  the  bankrupt  knowingly  and 
fraudulently  made  a  false  oath  when  he 
verified  the  schedule  and  did  not  mention 
them.  In  re  McCrea,  (C.  C.  A.  2d  Cir. 
1908)  161  Fed.  246,  20  Am.  Bankr.  Rep. 
412. 

Where  a  bankrupt  firm  did  not  antici- 
pate any  reversion  in  certain  lumber 
which  it  transferred  to  a  creditor,  and 
one  of  the  partners  testified  that  the  firm 
was  morally  certain  that  the  creditor 
would  not  realize  near  the  amoimt  of  the 
firm's  debt,  it  was  held  that  such  partner's 
oath  to  the  schedules,  omitting  such  rever- 
sionary interest,  was  insufficient  to  bar 
his  discharge.  In  re  Hamilton,  (W.  D. 
N.  Y.  1904)  133  Fed.  823,  13  Am.  Bankr. 
Rep.  333. 

And  where  a  proposed  voluntary  bank- 
rupt, who  had  no  property  except  such  as 
was  exempt,  borrowed  fifty  dollars  where- 
with to  pay  the  fees  and  costs  of  hia 
attorney,  just  before  filing  his  petition, 
it  was  held  that  he  was  not  required  to 
list  the  amount  so  borrowed  in  his  sched- 
ule of  assets,  and  his  omission  to  do  so 
was  not  a  sufficient  ground  of  opposition 
to  his  discharge.  Sellers  t?.  Bell,  (C.  C. 
A.  5th  Cir.  1899)  94  Fed.  801,  2  Am. 
Bankr.  Rep.  629. 

Where  a  judgment  against  the  bank- 
rupt has  been  assigned  and  the  schedule 
following  the  court  records  describes  the 
debt  as  one  due  to  the  original  judgment 
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creditor,  the  schedule  is  not  thereby  viti- 
ated, although  it  appears  that  the  bank- 
rupt had  constructive  notice  of  the  assign- 
ment. Sellers  t?.  Bell,  (C.  C.  A.  1899) 
94  Fed.  801. 

The  fact  that  the  bankrupt  has  a  doubt- 
ful interest  in  land,  and  that,  if  existent, 
such  land  may  be  exempt  as  a  homestead, 
is  a  factor  in  the  determination  of  the 
question  of  fraudulent  intent  in  the  omis- 
sion to  schedule'  such  interest.  In  re 
Todd,   (1901)   112  Fed.  315. 

Shares  of  stock  should  be  scheduled, 
even  though  they  are  pledged  for  their 
full  value;  but  the  omission  to  schedule 
them,  without  fraudulent  intent,  the 
bankrupt  believing  that,  being  pledged, 
they  were  valueless,-  does  not  disentitle 
him  to  a  discharge.  In  re  Hirsch,  (1899) 
96  Fed.  468.  See  also  In  re  Bullwinkle, 
(1901)    111  Fed.  364. 

Omission  to  schedule  household  furni- 
ture conveyed  by  the  bankrupt  twenty-six 
years  before  to  his  wife  is  not  a  fraudu- 
lent concealment  constituting  a  criminal 
ofTense  and  barring  a  discharge.  In  re 
Freund,    (1899)    98  Fed.  81. 

The  omission  by  the  bankrupt  from  his 
schedule  of  certain  property  which,  two 
years  prior  to  the  tiling  of  his  petition 
in  bankruptcy,  he  had  transferred  to  a 
creditor,  to  whom  it  was  pledged  as  secu- 
rity for  a  debt  of  equal  or  greater  amount, 
is  not  an  offense  within  section  145  (1). 
In  re  Webb,   (1899)   98  Fed.  404. 

The  fact  that  the  bankrupt,  several 
years  before  his  bankruptcy,  gave  his  wife 
certain  moneys,  such  gift  being  fraudulent 
as  to  only  one  creditor,  who  might  have 
sued  to  set  the  gift  aside,  but  who  did 
not  do  80,  and  that  the  bankrupt  did  not 
refer  to  this  in  his  schedule,  is  not  ground 
for  refusing  a  discharge.  In  re  House, 
(1900)  103  Fed,  616.  See  also  In  re 
Howell,  (1900)  105  Fed.  594;  In  re  Good- 
ale,  (1901)  109  Fed.  783;  In  re  DeLeeuw, 
(1899)  98  Fed.  408.  But  compare  In  re 
Bemis,  (1900)  104  Fed.  672,  where  dis- 
charge was  refused,  there  having  been 
both  a  fraudulent  conveyance  to  the  wife 
and  a  fraudulent  failure  to  keep  books; 
In  re  Welch,  (1899)  100  Fed.  65,  where 
discharge  was  refused;  In  re  Skinner, 
(1899)  97  Fed.  190. 

An  attorney-at-law  who,  at  the  time  his 
petition  was  filed,  had  a  number  of  out- 
standing written  contracts,  by  which  he 
was  to  share  in  the  fruits  of  certain 
claims  which  he  was  prosecuting  for  his 
client,  is  not  guilty  of  fraudulent  con- 
cealment of  assets  or  of  knowingly  mak- 
ing a  false  oath  in  not  entering  such 
claims  upon  his  schedule.  In  re  McAdam, 
(1899)   98  Fed.  409. 

A  bankrupt  who  enters  in  his  schedules 
the  value  of  his  property  as  the  same 
was  fixed  by  state  court  appraisers  sev- 
eral years  before  will  not,  although  it 
may  be  subsequently  much  more  valuable, 
be  denied  a  discharge  for  having  concealed 


his  assets  or  made  a  false  oath.     In  re 
McBryde,    (1899)    99   Fed.  686. 

In  In  re  Buchanan,  (C.  C.  A.  2d  Cir. 
1914)  219  Fed.  492,  the  specification  set 
forth  as  a  ground  of  objection  the  making 
of  a  false  oath  and  rendering  a  false 
account,  in  that  the  bankrupt  failed  to 
set  forth  in  his  sworn  schedules  the  in- 
come during  his  life  derived  from  certain 
trust  funds.  The  court  said  as  to  this 
objection :  "  There  is  nothing  as  yet  to 
show  what  the  amount  of  the  alleged  sur- 
plus is,  or  indeed  that  there  is  any  sur- 
plus. Moreover,  as  stated  above,  it  is 
still  an  open  question  whether  or  not  such 
surplus,  if  there  be  one,  passed  to  the 
trustee.  Presumably  the  bankrupt  was 
advised  by  his  counsel  that  it  did  not  so 
pass,  and  a  majority  of  the  creditors  in 
number  and  amount,  also  presumably  ad- 
vised by  counsel,  have  reached  the  con- 
clusion that  the  chance  of  an  affirmative 
answer  to  the  question  was  too  uncertain 
to  risk  spending  the  funds  of  the  estate  in 
securing  a  judicial  answer  to  it.  Under 
these  circumstances,  it  would  be  a  very 
harsh  construction  of  the  Bankruptcy  Act 
to  refuse  discharge  because  the  bankrupt 
did  not  include  this  trust  income  in  his 
schedules." 

On  the  other  hand,  it  has  been  held 
that  the  fact  that  the  assets  are  so  small 
that  they  probably  would  produce  no  divi- 
dend has  nothing  to  do  with  the  question 
of  incorrect  schedules  and  a  false  oath. 
In  re  Lowenstein,    (1899)    106  Fed.  51. 

Tlie  bankrupt  having  falsely  stated  in  a 
schedule  his  inability  to  discover  his 
business  books  of  account,  when,  as  the 
case  was,  these  books  were  to  his  knowl- 
edge in  the  possession  of  a  creditor  and 
he  had  access  to  them,  has  made  a  false 
oath  under  section  29 &,  and  has  no  right 
to  a  discharge.  In  re  Kamsler,  (1899) 
97  Fed.  194. 

The  omission  from  his  schedule  of  cer- 
tain lands  which  he,  some  years  before, 
had,  with  the  object  of  defrauding  his 
creditors,  caused  to  be  transferred  to  a 
certain  party,  to  be  held  in  secret  trust 
for  himself,  is  a  fraudulent  concealment 
on  the  part  of  the  bankrupt,  the  verifi- 
cation of  the  schedules  constituting  a 
false  oath.  In  re  Wilcox,  (C.  C  A.  1900) 
109  Fed.  628. 

A  fictitious  mortgage  will  vitiate  the 
schedule  and  require  a  refusal  of  the  dis- 
charge.    In  re  Heyman,   (1900)    104  Fed. 

677. 

The  bankrupt  is  not  entitled  to  a  dis- 
charge when  he  falsely  states  in  his  sched- 
ule that  he  has  no  cash  on  hand.  In  re 
Royal,    (1901)    112  Fed.   135. 

In  In  re  Stoddart,  (1902)  114  Fed. 
486,  the  bankrupt  was  refused  a  discharge 
on  account  of  his  neglect  to  return  a  true 
schedule  of  his  property.  It  was  held 
that  even  if  the  bankrupt  in  such  case 
acted  upon  the  advice  oi  his  counsel  he 
was  not  freed  from  the  legal  consequences 
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of  making  an  nntrue  representation  with 
respect  to  his  property. 

Fraudulent  intent  to  conceal  is  shown 
by  a  bankrupt  who,  although,  upon  his 
own  statement,  he  was  advised  not  to 
omit  property  of  value,  did  omit  it,  while 
scheduling  various  alleged  properties  of 
no  value.  Osborne  v.  Perkins,  (C.  C.  A. 
1901)    112  Fed.  127. 

A  voluntary  bankrupt,  who,  just  prior 
to  a  judgment  against  him,  turned  over 
all  his  property  to  his  wife,  the  value  of 
such  property  being  greater  than  any  pos- 
sible claim  of  hers  against  him,  is  guilty 
of  a  false  oath  in  failing  to  schedule  his 
equitable  interest  in  such  property,  and 
in  certifying  that  he  has  no  property; 
and  he  is  not  entitled  to  a  discharge. 
In  re  Gammon,    (1901)    109  Fed.  312. 

Omiasioh  of  assets  on  advice  of  counsel, 
—  The  Act  requires  the  fullest  disclosure, 
the  utmost  good  faith,  and  the  surrender 
by  the  bankrupt  of  all  his  estate  not 
exempt  by  the  Act.  The  discharge  will 
be  denied,  where  assets,  though  of  a  small 
amount,  are  knowingly  and  designedly 
omitted  by  the  bankrupt.  The  omission 
of  an  item  bv  advice  of  counsel  is  no 
excuse  for  a  violation  of  the  Act,  unless 
such  advice  was  taken  and  given  in  good 
faith  on  a  full  statement  of  facts  made 
in  good  faith,  and  the  omission  made  in 
the  belief  that  correct  advice  had  been 
^ven.  In  re  Breitling,  (C.  C  A.  1904) 
133  Fed.  146. 

Subsequent  correction  ineffective.—^ 
Where  a  bankrupt  knowingly  omitted  cer- 
9  tain  assets  from  his  schedules,  the  fact 
that  he  listed  the  property  and  amended 
his  schedules  after  his  attempt  to  conceal 
such  assets,  and  after  the  fact  that  he 
had  made  a  false  oath,  had  been  discov- 
ered, is  insufficient  to  relieve  him  of  the 
consequences  of  his  acts  and  entitle  him 
to  a  discharge.  In  re  Breiner,  (N.  D.  Ta. 
1904)  129  Fed.  166,  U  Am.  Bankr.  Rep. 
684. 

Specifications  of  objection  to  the  dip- 
charge  of  a  bankrupt,  where  they  attempt 
to  charge  the  commission  of  a  crime,  must 
state  the  facts  constituting  such  crime 
with  substantially  the  same  particularity 
and  exactness  required  in  an  indictment, 
and  the  acts  set  out  must  be  charged  as 
having  been  knowingly  and  fraudulently 
done.  In  re  Hirsch,  (W.  D.  Tenn.  1899) 
96  Fed.  468;  In  re  Mudd,  (W.  D.  Mo. 
1900)  105  Fed.  348;  In  re  Beebe,  (E.  D. 
Pa.  1902)  116  Fed.  48,  8  Am.  Bankr.  Rep. 
597;  In  re  Blalock,  (D.  C.  S.  C  1902) 
118  Fed.  679,  9  Am.  Bankr.  Rep.  266; 
In  re  Patterson,  (N.  D.  N.  Y.  1903)  121 
Fed.  921,  10  Am.  Bankr.  Rep.  371;  In  re 
Levey,  (N.  D.  N.  Y.  1904)  133  Fed.  572, 
13  Am.  Bankr.  Rep.  312;  In  re  Taplin, 
(N.  D.  la.  1905)  135  Fed.  861,  14  Am. 
Bankr.  Rep.  360.  And  see  division  II. 
Objections  to  Bankrupts  Discharge  in 
the  first  note  to  section  145. 


Allegations,  substantially  in  the  words 
of  the  statute,  that  the  bankrupt  has 
"  concealed  a  part  of  his  effects  from  the 
court,"  that  he  has,  "  in  contemplation  of 
becoming  a  bankrupt,  made  payments, 
transfers,  and  assignments  of  his  prop- 
erty for  the  purpose  of  preferring  a  cred- 
itor having  a  claim  against  him,  and  to 
prevent  the  same  coming  into  the  hands 
of  the  trustee,"  are  not  sufficiently  spe- 
cific.    In  re  Hixon,   (1899)   93  Fed.  440. 

"  Specifications  for  defeating  a  discharge, 
especially  where  attempting  to  set  forth 
some  act  that  the  bankruptcy  statute  has 
made  criminal,  should  be  pleaded  with 
greater  particularity  than  where  it  is 
sought  to  allege  matter  pertaining  to 
civil  actions,  although  the  strict  rules 
pertaining  to  statements  in  indictments 
may  not  apply.  The  averments  should  at 
least  be  so  specific  and  of  such  a  char- 
acter that  their  sufficiency  may  be  met 
and  tested  by  demurrer  or  by  exceptions, 
in  analogy  to  such  as  are  employed  in 
equitv  practice."  In  re  White,  (D.  C. 
Ore.  1915)   222  Fed.  688. 

Scienter  must  be  charged. —  Specifica- 
tions of  objections  to  a  discharge  on  the 
ground  that  the  bankrupt  has  committed 
an  offense  as  set  forth  in  section  145  ( 1 ) 
must  charge  the  scienter,  and  must  state 
all  essential  facts  necessary  to  establish 
the  commission  of  the  offense;  not  neces- 
sarily, however,  with  the  technical  cer- 
tainty required  in  an  indictment.  In  re 
Kaiser,    (1899)    99  Fed.  689. 

Averment  of  belief. —  Specifications  in 
opposition  alleging  merely  that  the  cred- 
itor believes  the  bankrupt  to  have  prop- 
erty which  he  is  concealing  and  has  not 
scheduled  do  not  suffice,  full  opportunity 
being  given  to  creditors  by  the  Act  to 
examine  the  bankrupt  and  discover  the 
facts.    In  re  Thomas,  (1899)  92  Fed.  912. 

Alleging  false  oath. —  Where  it  is  speci- 
fied, as  an  objection  to  the  discharge  ot  .i 
bankrupt,  that  he  has  committed  the 
crime  of  perjury  in  his  testimony  before 
the  referee,  the  objection  must  set  out 
the  testimony  alleged  to  be  false,  together 
with  the  facts  relied  on  to  prove  its 
falsity,  so  as  to  present  a  specific  issue. 
In  re  Goodale,  (N.  D.  N.  Y.  1901)  109 
Fed.  783,  6  Am.  Bankr.  Rep.  493;  Troeder 
V.  Lorsch,  (C.  C  A.  1st  Cir.  1906)  150 
Fed.  710,  17  Am.  Bankr.  Rep.  723. 

An  objection  to  the  discharge  of  a 
bankrupt  on  the  ground  that  he  made  a 
false  oath  must  show  wherein  the  bank- 
rupt made  a  false  oath,  and  that  crucial 
fact  cannot  be  disposed  of  speculatively 
by  the  assertion  that  he  swore  falsely  on 
one  occasion  or  another,  and  therefore  is 
not  sustained  by  a  finding  of  a  special 
master  that  it  was  clear,  in  his  opinion, 
that  in  (1)  verifying  the  answer  and  in 
(2)  giving  his  testimony  the  bankrupt 
made  a  false  oath  "either  in  one  or  the 
other."  In  re  Mayer,  (S.  D.  N.  Y.  1912) 
195  Fed.  571. 
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A  specification  that  the  bankrupt, 
knowingly  and  fraudulently,  made  a  false 
oath  in  relation  to  a  proceeding  in  bank- 
ruptcy, is  sufficient,  where  it  is  shown 
that  the  oath  was  made  for  the  purpose 
of  deceiving  the  trustee  and  concealing 
the  assets  of  the  bankrupt  and  preventing 
a  discovery  thereof.  In  re  White,  (D.  C. 
Ore.  1915)    222  Fed.  688. 

The  objection  to  a  discharge  being  that 
the  bankrupt  has  committed  the  crime  of 
perjury  in  his  testimony  before  the  ref- 
eree, the  testimony  alleged  to  be  false 
should  be  specifically  pointed  out,  to- 
gether with  the  facts  which  are  relied 
upon  to  prove  its  falsity,  so  that  the 
bankrupt  may  be  informed  of  the  accusa- 
tion against  him.  In  re  Goodale,  (1901) 
109  Fed.  783. 

In  In  re  Beebe,  (1902)  116  Fed.  48, 
specifications  of  objection  to  the  discharge 
of  a  bankrupt  were  held  to  be  fata.l]y 
defective  because  they  did  not  aver  that 
the  bankrupt  "  knowingly  and  fraudu- 
lently "  made  the  false  oath  in  question. 
Such  an  averment  is  not  a  matter  of  form 
but  of  substance. 

Allegatioris  aa  to  concealment. —  It  is 
essential,  under  sections  146  (1)  and  296, 
that  the  concealment  shall  be  alleged  to 
have  been  "  knowingly  and  fraudulently  " 
made;  an  allegation  that  the  bankrupt 
"  with  a  fraudulent  intent  has  failed  to 
include,"  etc.,  is  not  sufficient,  although 
mere  formal  objections  may  be  waived  by 
the  bankrupt's  counsel.  In  re  Adams, 
(1900)  104  Fed.  72.  See  also  In  re 
Pierce,    (1900)    103   Fed.   64. 

Specifications  in  the  form  of  a  petition, 
not  being  objected  to,  may  be  treated  as 
if  in  the  ordinary  technical  form.  In  re 
Howell,   (1900)    105  Fed.  594. 

Eyidence. —  To  justify  the  denial  of  a 
bankrupt's  discharge  on  the  ground  that 


he  made  a  false  oath  to  his  schedules,  the 
evidence  must  be  of  a  sufficiently  clear 
and  convincing  character  in  order  to 
overcome  the  presumption  of  his  honesty; 
but  it  is  not  required  to  be  of  the  hish. 
degree  necessary  to  sustain  a  conviction 
for  perjury.  Remmers  v.  Merchants - 
Laclede  Nat.  Bank,  (C.  C.  A.  8th  Cir. 
1909)  173  Fed.  484,  23  Am.  Bankr.  Rep, 
78;  In  re  Berner,  (S.  D.  Ohio)  4  Am. 
Bankr.  Rep.  383.  And  see  the  division 
III.  Hearing  and  Proof,  in  the  first  note 
to  section  14&. 

A  prior  adjudication  that  the  bankrupt 
had  made  a  false  oath,  on  the  certificate 
of  the  referee,  and  his  summary  punish- 
ment for  contempt,  are  to  be  considered 
as  showing  prima  facie  that  this  specifi- 
cation was  established.  In  re  Shear,  (W. 
D.  N.  Y.  1913)   201  Fed.  460. 

The  burden  is  upon  the  creditors  to 
prove  the  crime  charged  by  clear  and 
positive  proof.  In  re  Cohen,  (W.  D.  N. 
Y.  1907)  149  Fed.  908,  18  Am.  Bankr. 
Rep.  84. 

On  the  hearing  of  an  objection  to  a 
bankrupt's  discharge  on  the  ground  that 
he  has  committed  an  offense  punishable  by 
imprisonment,  while  the  opposing  creditor 
is  not  required  to  establish  such  ofTense 
beyond  a  reasonable  doubt,  the  evidence 
must  be  sufficient  to  overcoime  the  oppos- 
ing presumptions  as  well  as  the  opposing 
evidence.  Troeder  v,  Lorsch,  (C.  C.  A. 
1st  Cir.  1906)  160  Fed.  710,  17  Am. 
Bankr.  Rep.  723. 

To  sustain  the  objection  of  a  false  oath 
as  to  property  omitted  from  the  schedules, 
there  must  be  proof  of  ownership  by  the 
bankrupt  and  clear  knowledge  of  such 
ownership  on  his  part,  either  directly 
shown  or  necessarily  implied.  Fellows  r. 
Freudenthal,  (C.  0.  A.  1900)  102  Fed. 
731. 


(2)  [Concealment  of  financial  condition.]  with  intent  to  conceal  his 
financial  condition,  destroyed,  concealed,  or  failed  to  keep  books  of  account 
or  records  from  which  such  condition  might  be  ascertained ;  or  [  {Amended 
1903,  which  excepted  pending  cases)  32  Stat,  L.  797,] 

This  clause  (2)  was  re-enacted  without  change  in  1910  (36  Stat.  L.  839).    As  origi- 
nally enacted  the  clause  read  as  follows:   "(2)   with  fraudulent  intent  to  conceal  his 
true  financial  condition  and  in  contemplation  of  bankruptcy,  destroyed,  concealed,  or 
failed  to  keep  books  of  account  or  records  from   which   his   true   condition   might   be 
ascertained."     [SO  Stat.  L.  550.] 


''In  contemplation  of  bankruptcy,"  the 
phrase  formerly  used  in  this  clause,  as 
well  as  in  earlier  Bankruptcy  Acts,  was 
construed  in  In  re  Carmichael,  (1899)  96 
Fed.  694;  In  re  Morgan,  (1900)  101  Fed. 
982;  Buckingham  r.  McLean,  (1851)  13 
How.  151,  14  U.  S.  (L.  ed.)  91;  Matter 
of  Ooldschmidt,  (1869)  3  Ben.  (U.  S.) 
379;  Matter  of  Freeman,  (1870)  4  Ben. 
(U.  S.)  245:  In  re  Craft,  (1868)  6 
Blatchf.    (U.  S.)    177. 


Concealment  of  financial  condition. —  A 
bankrupt  who  has  destroyed,  concealed,  or 
failed  to  keep  books  of  account  or  records, 
from  which  his  financial  condition  may  be 
ascertained,  with  .the  intent  to  conceal 
such  financial  condition,  will  not  be 
granted  a  discharge  in  bankruptcy  pro- 
ceedings. In  re  Feldstein,  (C.  C.  A.  2d 
Cir.  1902)  115  Fed.  259,  8  Am.  Bankr. 
Rep.  160;  In  re  Conley,  (N.  D.  Ga.  1902) 
120  Fed.  42,  9  Am.  Bankr.  Rep.  496;   In 
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re  Patterson,  (N.  D.  N.  Y.  1903)  121 
Fod.  921,  10  Am.  Bankr.  Rep.  371;  In  re 
Studebaker,  (C.  C  A.  2d  Cir.  1904)  127 
Fed.  951,  11  Am.  Bankr.  Rep.  384, 
reversing  (S.  D.  N.  Y.  1903)  124  Fed. 
945,  10  Am.  Bankr.  Rep.  205;  E.  H.  God- 
shalk  Co.  V.  Sterling,  (C.  C.  A.  3d  Cir. 
1904)  129  Fed.  680,  12  Am.  Bankr.  Rep. 
302;  In  re  Ginsburg,  (E.  D.  Pa.  1904) 
130  Fed.  627,  12  Am.  Bankr.  Rep.  459; 
In  re  Alvord,  (D.  C.  Conn.  1906)  136 
Fed.  236,  14  Am.  Bankr.  Rep.  264;  In  re 
Lewin,  (S.  D.  N.  Y.  1907)  155  Fed.  501, 
18  Am.  Bankr.  Rep.  72;  In  re  Nathanson, 
(E.  D.  N.  Y.  1907)  155  Fed.  645,  19  Am. 
Bankr.  Rep.  6G;  In  re  Murray,  (D.  C. 
Conn.  1908)  162  Fed.  983,  20  Am.  Bankr. 
Rep.  700;  In  re  Lewis,  (E.  D.  X.  Y.  1908) 
163  Fed.  137,  20  Am.  Bankr.  Rep.  711; 
In  re  Goldich,  (E.  D.  Pa.  1908)  164  Fed. 
882,  21  Am.  Bankr.  Rep.  249;  In  re  Brod, 
(N.  D.  Ga.  1909)  166  Fed.  1011,  21  Am. 
Bankr.  Rep.  426;  In  re  Hanna,  (C.  C.  A. 
2d  Cir.  1909)  168  Fed.  238,  21  Am. 
Bankr.  Rep.  843;  In  re  Pomerantz,  (E. 
D.  Pa.  1909)  168  Fed.  444,  21  Am.  Bankr. 
Rep.  857;  In  re  Schachter,  (S.  D.  N.  Y. 
1909)  170  Fed.  683,  22  Am.  Bankr.  Rep. 
389;  In  re  Koelle,  (E.  D.  Pa.  1909)  171 
Fed.  257,  22  Am.  Bankr.  Rep.  515;  In  re 
Wiedmann,  (W.  D.  N.  Y.  1911)  188  Fed. 
684;  Matter  of  Brockman,  (W.  D.  Ky. 
1908)  21  Am.  Bankr.  Rep.  251;  Baylor 
t\  Rawlings,  (C.  C.  A.  8th  Cir.  1912) 
200  Fed.  131;  In  re  A.  0.  Brown  &  Co., 
(C.  C.  A.  2d  Cir.  1913)  204  Fed.  63; 
In  re  Weston,  (C.  C.  A.  2d  Cir.  1913)  206 
Fed.  281;  In  re  Janavitz,  (C.  C.  A.  3d 
Cir.  1915)   219  Fed.  876. 

It  must  appear  that  the  bankrupts,  at 
or  about  the  time  of  the  petition  pf  bank- 
ruptcy, knew  or  might  have  ascertained 
where  the  books  were,  and  that  they  were 
therefore  privy  to  the  nonproduction  of 
them,  the  burden  of  the  proof  falling 
upon  the  creditors.  In  re  Phillips,  (1900) 
98  Fed.  844.  See  also  In  re  Ablowich, 
(1900)   99  Fed.  81. 

In  In  re  McBachron,  (1902)  116  Fed. 
783,  a  discharge  was  refused  for  conceal- 
ment of  books  and  intentional  failure  to 
disclose   certain  transactions. 

Mutilation  of  books. —  The  cutting  out, 
without  fraudulent  intent,  of  leaves  in  an 
old  set  of  books  of  a  business,  which  set 
was  afterwards  used  by  a  corporation  hav- 
ing nothing  to  do  with  such  business,  the 
bankrupt  being  the  bookkeeper  of  the 
corporation  but  having  no  interest  therein, 
is  not  such  a  mutilation  of  books  of 
account  as  will  bar  the  right  to  a  dis- 
charge. Bauman  r.  Feist,  (C.  C.  A.  1901) 
107   Fed.  83. 

Prior  to  the  amendment  of  190S  it  was 
held  that  when  the  greater  part  of  the 
bookkeeping  to  which  exception  was  taken 
was  done  before  the  passing  of  the  Act, 
and  is  not  proved  to  have  been  done  in 
contemplation  of  bankruptcy,  a  discliarge 
would   not   be    refused,    section    14&    (2) 


not  applying.  In  re  Marx,  (1900)  102 
Fed.  676.  See  also  In  re  Holman,  (1899) 
92  Fed.  612;  In  re  Dews,  (1899)  96  Fed. 
181;  In  re  Shorer,  (1899)  96  Fed.  90; 
In  re  Carmichael,  (1899)  96  Fed.  594; 
In  re  Hirsch,  (1899)  96  Fed.  468,  where 
it  was  held  that  the  destruction  or  con- 
cealment, since  the  passage  of  the  Act, 
of  books  of  a  business  carried  on  before, 
would,  if  there  were  fraudulent  intent,  be 
a  bar. 

Intention  to  conceal. —  In  order  that  the 
destruction  or  concealment  of  books  or 
records,  or  the  failure  to  keep  them,  may 
constitute  a  valid  objection  to  the  grant- 
ing of  a  discharge  in  bankruptcy,  it  is 
necessary  that  such  destruction  or  conceal- 
ment of  books  of  accounts  or  records,  or 
failure  to  keep  them,  be  done  with  the 
intent  to  conceal  the  bankrupt's  financial 
condition.  In  re  Brice,  (S.  D.  la.  1900) 
102  Fed.  114,  4  Am.  Bankr.  Rep.  355; 
In  re  Spear,  (D.  C.  Vt.  1900)  103  Fed. 
779;  In  re  Schultz.  (S.  D.  N.  Y.  1901) 
109  Fed.  264,  6  Am.  Bankr.  Rep.  91;  In 
re  Feldstein,  (C.  C  A.  2d  Cir.  1902)  115 
Fed.  259,  «  Am.  Bankr.  Rep.  160;  In  re 
Blalock,  (D.  C.  S.  C.  1902)  118  Fed.  679, 
9  Am.  Bankr.  Rep.  266;  In  re  Studebaker, 
(C.  C.  A.  2d  Cir.  1904)  127  Fed.  951,  Jl 
Am.  Bankr.  Rep.  384,  reversing  (S.  D. 
N.  Y.  1903)  124  Fed.  945,  10  Am.  Bankr. 
Rep.  205;  Van  Ingen  v.  Schophofen,  (C. 
C.  A.  8th  Cir.  1904)  129  Fed.  352,  12  Am. 
Bankr.  Rep.  24;  E.  H.  Godshalk  Co.  v. 
Sterling,  (C.  C.  A.  3d  Cir.  1904)  129  Fed. 
580,  12  Am.  Bankr.  Rep.  302;  In  re  AUen- 
dorf,  (N.  D.  la.  1904)  129  Fed.  981,  12 
Am.  Bankr.  Rep.  320;  In  re  Ginsburg, 
(E.  D.  Pa.  1904)  130  Fed.  627,  12  Am. 
Bankr.   Rep.   459;    In  re  Mackenzie,    (D. 

C.  Conn.  1904)  132  Fed.  114,  13  Am. 
Bankr.  Rep.  605;  In  re  Halsell,  (N.  D. 
Tex.  1904)   132  Fed.  662,  13  Am.  Bankr. 

•Rep.  107;  In  re  Hamilton,  (W.  D.  N.  Y. 
1904)  133  Fed.  823,  13  Am.  Bankr.  Rep. 
333;  In  re  Prager,  (N.'D.  W.  Va.  1905) 
134  Fed.  1006,  13  Am.  Bankr.  Rep.  527; 
In  re  Keefer,  (W.  D.  N.  Y.  1905)  135  Fed. 
885,  14  Am.  Bankr.  Rep.  290:  In  re  Garri- 
son, (C.  C.  A.  2d  Cir.  1906)  149  Fed. 
178,  17  Am.  Bankr.  Rep.  831;  In  re 
Griffin,  (S.  D.  Ala.  1907)  154  , Fed.  537, 
19  Am.  Bankr.  Rep.  78;  In  re'Burstein, 
(D.  C.  Conn.  1908)  160  Fed.  765,  20  Am. 
Bankr.  Rep.  399;  In  re  McCrea,  (C.  C  A. 
2d  Cir.  1908)  161  Fed.  246,  20  Am. 
Bankr.  Rep.  412;  In  re  Murray,  (D.  C. 
Conn.  1908)  162  Fed.  983,  20  Am.  Bankr. 
Rep.  700;  In  re  Haskell,  (S.  D.  N.  Y. 
1908)  164  Fed.  301,  20  Am.  Bankr.  Rep. 
914;  In  re  Bradin,  (E.  D.  Pa.  1910)  179 
Fed.  768;  In  re  Earthier,  (D.  C.  MasB. 
1910)    188   Fed.   394;    In  re  Tanner,    (E. 

D.  Wash.  1911)  192  Fed.  572;  In  re 
Marcus,  (S.  D.  N.  Y.  1911)  192  Fed.  743; 
In  re  Sabsevitz,  (8.  D.  N.  Y.  1912)  197 
Fed.  109.  See  also  paragraphs  under  the 
next  black-letter  caption.  Failed  to  keep 
hooks  of  account.     In  re   Idzall,    ^S.  D. 
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la.  1899)  2  Am.  Bankr.  Rep.  741;  In  re 
Raurhenplat,  (D.  C.  Porto  Rico  1903)  9 
Am.  Bankr.  Rep.  764;  In  re  Brookman, 
(W.  D.  Ky.  1908)  21  Am.  Bankr.  Rep. 
251. 

"Failed  to  keep  books  of  account." — 
A  mere  failure  to  keep  hooka  or  records 
or  the  mere  destruction  of  those  kept  is 
not  sufficient  to  justify  the  court  in  refus- 
ing a  discharge.  There  must  be  circum- 
stances and  conditions  from  which  the 
inference  ouglit  to  be  drawn  and  neces- 
sarily should  be  drawn  that  such  failure 
or  destruction  was  *'  with  intent  to  con- 
ceal his  financial  condition."  In  re  Uodge, 
(N.  D.  N.  Y.  1913)  205  Fed.  824.  See 
also  cases  cited  under  the  preceding 
black-letter  caption  in  this  note,  "  Inten- 
tion to  conceal,**  and  the  following  cases: 
In  re  Weston,  (C.  C.  A.  2d  Cir.  1913) 
206  Fed.  281;  In  re  Garrison,  (C.  C.  A. 
2d  Cir.  1906)  149  Fed.  178,  17  Am.  Bankr. 
Rep.  831;  In  re  Halsell,  (N.  D.  Tex.  1904) 
132  Fed.  562,  13  Am.  Bankr.  Rep.  107; 
In  re  Idzall,  (1899)  96  Fed,  314;  In  re 
Corn,  (1901)  106  Fed.  143;  In  re  Shert- 
zer,  (1900)  99  Fed.  706;  In  re  Lafieche, 
(1901)  109  Fed.  307;  In  re  Stark,  (1899) 
96  Fed.  88;  In  re  Carmichael,  (1899)  96 
Fed.  594.  See  also  Bragassa  v.  St.  Louis 
Cycle,  (C.  C.  A.  1901)  107  Fed.  77.  But 
compare  Ablowich  i\  Stursberg,  (C.  C.  A. 
1901)  105  Fed.  751,  where  discharge  was 
denied. 

Thus  it  has  been  held  that  where  a  book 
entry  was  made  for  the  purpose  of  de- 
ceiving the  general  creditors  into  a  belief 
that  an  ordinary  sale  had  been  made  to 
an  unsecured  creditor,  whereas  in  fact  the 
transaction  was  an  unlawful  preference, 
while  such  conduct  is  reprehensible,  it  is 
not  sufficient  to  bar  a  discharge,  where 
there  was  no  intention  to  conceal  the 
bankrupt's  financial  condition.  In  re 
Hamilton,  (W.  D.  X.  Y.  1904)  133  Fed. 
823,  13  Am.  Bankr.  Rep.  333. 

Where  the  bankrupts  made  a  general 
assignment  two  years  before  the  Bank- 
ruptcy Act  was  passed,  and  did  not  there- 
after engage  in  business,  they  will  not  be 
denied  a  discharge  on  the  ground  that 
they  kept  no  books  and  concealed  their 
property  at  the  time  of  the  assignment, 
where  there  is  no  proof  that  at  the  time 
of  filing  their  petition  they  had  any  other 
property  than  that  which  they  surren- 
dered in  their  schedule.  In  re  Prager, 
(1905)    134  Fed.  1006. 

In  In  re  Brown,  (N.  D.  N.  Y.  1912)  199 
Fed.  356,  the  court  said:  "A  mere  failure 
to  keep  books  is  not  enough  to  justify 
the  refusal  of  a  discharge.  A  person  is 
presumed  to  intend  the  natural  and  known 
consequences  of  his  voluntary  acts,  but  it 
cannot  be  said  that  the  natural  and 
known  consequences  of  a  failure  to  keep 
books  of  account  are  to  conceal  the  finan 
cial  condition  of  the  one  omitting  to  keep 
books.  The  Bankruptcy  Act  of  1867  (Ac^ 
March  2,  1867.  ch.  176,  14  Stat.  L.  517), 


as  does  the  English  law,  made  the  mere 
failure  to  keep  books  a  ground  for  re- 
fusing a  discharge,  but  the  Bankruptcy 
Act  of  1898  explicitly  states  that  the 
omission  must  have  been  accompanied  by 
the  specific  intent  to  conceal  the  true 
financial  condition,  and  hence  the  burden 
of  proving  this  intent  is  on  the  objecting 
creditors.  So,  when  from  certain  acts  or 
omissions  two  inferences  may  be  drawn, 
the  one  pointing  to  a  guilty  or  bad  intent 
and  the  other  perfectly  consistent  with 
honesty  and  absence  of  a  bad  purpose,  it 
is  the  duty  of  the  court  to  find  in  iavor 
of  honesty  of  purpose  and  intent.'' 

Compare  M'Kibbon  v.  Haskell,  ( C.  C.  A. 
8th  Cir.  1912)  198  Fed.  639,  wherein  it 
was  held  that  every  one  is  presumed,  in 
the  absence  of  countervailing  proof,  to 
intend  the  natural  and  inevitable  conse- 
quences of  his  acts,  and  that  where  a 
merchant,  who  had  conducted  his  business 
in  a  small  town  for  many  years,  and  had 
kept  books  of  account  of  some  kind,  moved 
with  a  stock  of  merchandise,  worth  about 
$2,000,  and  a  debt  of  about  the  same 
amount,  to  a  city,  kept  no  books  of  ac- 
count after  his  removal,  but  within  four 
months  bought  more  than  $8,000  worth 
of  new  merchandise,  sold  more  than  $1,300 
worth  thereof  in  bulk  at  25  per  cent,  less 
than  cost,  and  more  than  $462  worth 
thereof  in  bulk  at  10  per  cent  less  thaii 
cost,  and  paid  with  the  proceeds  thereof 
relatives  and  friends,  from  whom  he  had 
borrowed  more  than  $1,700,  and  went  into 
bankruptcy  with  a  stock  scheduled  at 
$2,415.13  and  debts  to  the  amount  of  more 
than  $8,000,  the  legal  presumption  that 
the  bankrupt  intended,  by  failing  to  keep 
books,  the  natural  effect  thereof,  the  con- 
cealment of  his  financial  condition,  was 
so  strongly  supported  by  these  facts  as  to 
overcome  the  persuasive  presumption  of 
the  contrary  finding  of  the  chancellor  be- 
low, and  his  discharge  must  be  denied. 

In  the  case  of  In  re  Weston,  (C.  C.  A. 
2d  Cir.  1913)  206  Fed.  281,  it  appeared 
that  the  bankrupt  was  a  commission 
broker  and  had  been  in  business  since 
1899.  He  had  the  usual  blackboard  tele- 
graph operator  and  marker,  but  no  other 
clerks.  His  customers  gave  verbal  orders, 
which  he  transmitted  by  telegraph  to  a 
firm  in  Cincinnati  to  be  executed,  making 
a  memorandum  on  a  piece  of  paper  which 
he  put  on  a  spindle,  and  afterwards  made 
up  from  the  memorandums  a  list  of  the 
day's  transactions  on  a  sheet  of  paper. 
These  sheets  he  kept  "until  all  trades 
were  closed  out,"  and  they  were  thrown 
into  the  waste  paper  basket  about  once 
a  month.  He  had  a  bank  account  and 
bank  book,  but  kept  most  of  his  money  in 
his  safe,  disbursing  it  as  cash.  His  cus- 
tomers deposited  a  small  margin  on  their 
orders,  and  actual  deliveries  were  not  con- 
templated. His  profits  were  in  the  sliape 
of  a  commission  of  one-fourth  of  (me  per 
cent,  paid  him  by  the  firm  to  w^hich  he 
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transmitted  his  customers'  orders.  Trans- 
actions with  this  firm  were  settled  every 
day;  the  daily  sheet  showing  whether  he 
owed  it  or  it  owed  him,  and  how  much. 
It  was  held  that  the  special  master  was 
justified  in  finding  that  the  facts  showed 
an  intent  to  conceal  the  bankrupt's  finan- 
cial condition. 

In  the  case  of  In  re  Hirshowitz,  (M.  D. 
Pa.  1912)  194  Fed.  562,  it  appeared  that 
the  bankrupt  within  a  month  or  two  prior 
to  the  adjudication,  established  at  least 
two  branch  stores  or  stations  in  neighbor- 
ing towns,  where  he  moved  large  quanti- 
ties of  goods  and  merchandise,  and 
instructed  his  agents  to  sell  the  same  at 
any  price,  even  below  cost,  if  necessary. 
He  never  kept  any  account  of  this  mer- 
chandise or  the  proceeds  thereof.  That  he 
might  be  able  to  check  the  sales,  his 
agents  were  required  to  return  to  him 
slips  indicating  the  amount  of  the  sales 
and  the  goods  sold.  These  slips,  although 
they  practically  contained  a  c*orrect  record 
of  the  goods  and  the  amount  of  sales, 
w^ere  destroyed  by  the  bankrupt  before  his 
adjudication,  so  that  the  only  available 
account  of  these  transactions  was  thus 
wholly  extirpated,  and  the  bankrupt  was 
unable  to  account  for  the  proceeds  re- 
ceived from  these  sales  as  well  as  for  the 
proceeds  of  the  store.  The  court  said: 
"  Even  if  these  slips  were  destroyed  with 
an  honesty  of  purpose,  the  bankrupt  could 
not  have  selected  a  more  opportune  mo- 
ment for  self-preservation,  nor  a  more 
unfortunate  moment  for  the  interest  of 
his  creditors,  because  tliey  were  deprived 
of  the  last  vestige  of  written  evidence  that 
might  lead  to  the  recovery  of  assets  that 
rightfully  belonged  to  them.  It  even  pre- 
cluded a  proper  examination  of  the  bank- 
rupt. It  is  conceded  that  the  bankrupt 
is  a  good  business  man,  and  to  within  a 
short  period  prior  to  the  filing  of  the 
petition  was  successful,  yet  he  kept  no 
books  that  would  tend  to  explain  the  dis- 
position of  merchandise  aggregating  many 
thousands  of  dollars  which  he  disposed  of 
in  some  manner,  within  the  last  two  or 
three  months  prior  to  his  adjudication. 
The  greater  portion  of  this  merchandise 
was  purchased  on  credit  within  four  or 
five  months  immediately  preceding  his 
adjudication  and  not  paid  for,  and  the 
bankrupt  could  not  have  beep  ignorant  of 
the  fact  that  he  was  hopelessly  insolvent 
at  the  time  he  made  these  purchases.  I 
cannot  determine  that  the  slips  were  de- 
stroyed without  any  ulterior  or  improper 
motive." 

In  In  re  Greenberg,  (1902)  114  Fed. 
773,  a  discharge  was  refused  on  the 
ground  of  concealment  of  property  and 
failure  to  keep  books  of  accounts  or 
records  from  which  the  true  condition  of 
the  bankrupt  could  be  ascertained. 

Mere  negligence  immaterial. — A  refusal 
of  a  discharge  to  a  bankrupt  on  the  ground 


that  he  failed  to  keep  books  is  not  war- 
ranted, unless  there  is  evidence  from 
which,  at  least,  it  can  fairly  be  inferred 
that  there  was  an  actual  intent  to  con- 
ceal his  condition.  Mere  negligence  in 
the  keeping  of  )x>oks  is  not  sufficient.  In 
re  Haskell,  (S.  D.  N.  Y.  1908)  164  Fed. 
301,  20  Am.  Bankr.  Rep.  914. 

Inaccurate  books. —  The  Act  does  not 
refuse  discharge  because  the  books  have 
been  so  kept  as  to  make  it  difficult,  if  not 
impossible,  to  get  an  exact  financial  con- 
dition without  further  examination.  The 
failure  to  keep  sufficient  books  of  account 
must  have  been  with  intent  on  the  part 
of  the  bankrupt  to  conceal  his  financial 
condition.  Such  books  may  be  inaccurate 
on  account  of  misunderstanding,  inad- 
vertence, mistakes,  and  other  reasons  con- 
sistent with  a  desire  that  they  should 
truthfully  show  the  real  conditions.  In 
re  Marcus,  (C.  C.  A.  2d  Cir.  1913)  203 
Fed.  29. 

Effect  of  concealment  immaterial. — Any 
failure  by  a  bankrupt  to  keep  books  '*  with 
intent  to  conceal  his  financial  condition  ** 
defeats  his  right  to  a  discharge,  what- 
ever its  actual  effect  on  creditors  may 
have  been.  In  re  Schlachter,  (S.  D.  N.  Y. 
1909)  170  Fed.  683,  22  Am.  Bankr.  Rep. 
389. 

Proof  that  the  books  are  in  fact  false 
wnll  of  itself  defeat  a  right  to  a  discharge. 
It  is  not  necessary  to  show  that  the  cred- 
itors have  actually  been  deceived.  In  re 
Xewbury,  (C  C.  A.  2d  Cir.  1913)  209 
Fed.  195. 

Books  intelligible  to  expert  accountant, 
—  The  fact  that  an  expert  of  many  years* 
standing,  having  possession  of  private 
memorandum  books,  was  able,  by  quea^ 
tioning  or  investigation,  to  make  a  sub- 
stantially true  statement  when  "  he  had 
the  key,"  is  not  sufficient  to  disprove  the 
charge  that  the  bankrupt,  with  fraudu- 
lent intent,  failed  to  keep  proper  books 
of  account.  In  re  Feldstein,  (1901)  108 
Fed.   794. 

Books  failing  to  show  particulars.-^ 
The  fact  that  the  books  of  the  debtor, 
who,  being  in  a  hopelessly  insolvent  con- 
dition, has  opened  a  new  business,  fail 
to  show  the  sums  due  him  on  credit  sales, 
the  cash  receipts  from  sales,  the  disposi- 
tion made  of  cash  received,  his  indebted- 
ness for  money  borrowed,  or  his  previous 
indebtedness,  coupled  with  the  fact  that 
he  is  an  able  business  man,  disentitles 
him  to  a  discharge.  In  re  Kenyon,  (1902) 
112    Fed.   658. 

Failure  to  make  inventory, —  In  th© 
case  of  In  re  Marcus,  (C.  C.  A.  2d  Cir. 
1913)  203  Fed.  29,  it  appeared  that  when 
the  bankrupt  firm  was  organized  one  of 
the  partners  contributed  a  stock  of  goods 
which  he  brought  over  from  his  former 
business.  The  items  of  this  stock,  valued 
at  cost,  were  all  set  down  in  the  books, 
but   tliese   entries    were   made   in   pencil. 
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because  there  was  some  dispute  between 
the  partners  as  to  what  discount  there 
should  be  made  from  the  cost  price. 
From  the  beginning  a  merchandise  accoimt 
was  kept,  and  the  evidence  indicated  that 
from  the  original  pencil  entries  and  the 
merchandise  account  it  was  possible  at 
any  time  to  prepare  an  inventory  which 
would  show  with  aubstantial  accuracy 
what  goods  the  firm  had  on  hand.  The 
court  said :  "  We  do  not  understand  that 
the  Bankrupt  Act  requires  a  new  inven- 
tory to  be  taken  every  time  there  is  some 
fluctuation  in  the  actual  selling  value  of 
the  stock  on  hand,  so  that  the  revised 
estimates  of  value  may  be  from  time  to 
time  recorded  on  the  face  of  the  books 
It  seems  to  us  that  the  books  of  this  firm 
were  so  kept  as  to  show  what  goods  they 
had  on  hand,  stated  at  their  cost  value, 
and  that  a  person  familiar  with  the  par- 
ticular trade  could  estimate  with  reason- 
able accuracy  what  discount  there  should 
be  made  from  cost,  in  order  to  ascertain 
the   financial   condition." 

Where  hooka  are  unnecessary, —  The 
bankrupt's  omission  to  keep  books  of  ac- 
count cannot  be  made  a  ground  of  opposi- 
tion to  his  discharge,  when  it  appears 
that,  since  a  time  more  than  three  years 
prior  to  the  passage  of  the  Bankruptcy 
Act,  he  has  not  been  engaged  in  any  busi- 
ness to  which  the  keeping  of  books  would 
be  necessary  or  appropriate.  Sellers  v. 
Bell,  (C.  C.  A.  6th  Cir.  1899)  94  Fed. 
801,  2  Am.  Bankr.  Rep.  629. 

So  when  a  bankrupt  is  merely  an  em- 
ployee, and  not  engaged  in  any  business 
of  his  own,  his  failure  to  keep  books  show- 
ing his  financial  condition  does  not  indi- 
cate a  fraudulent  intent  which  justifies 
the  refusal  of  his  discharge.  In  re  Mc- 
Crea,  (C.  C.  A.  2d  Cir.  1908)  161  Fed. 
246,  20  Am.  Bankr.  Rep.  412. 

Entry  of  loans  made  prior  to  ena^ctment 
of  Bankruptcy  Law, —  The  fact  that  loans 
made  to  a  bankrupt  and  not  entered  by 
him  in  his  regular  account  books  were 
made  before  the  Bankruptcy  Act  was 
passed  does  not  excuse  his  failure  to  enter 
them  as  required  by  the  Act.  In  re 
Feldstein,  (C.  C.  A.  2d  Cir.  1902)  115 
Fed.  259,  8  Am.  Bankr.  Rep.  160. 

Intention  presumed. —  Prima  facie  a 
man  must  be  held  to  intend  the  natural 
and  probable  consequence  of  his  acts;  and 
where  the  inevitable  consequence  of  an 
omission  to  keep  books  of  account  is  the 
concealment  of  such  financial  condition, 
the  intent  to  conceal  must  be  presumed; 
though  such  presumption  may  be  re- 
butted. In  re  Pomerantz,  (E.  D.  Pa. 
1909)  168  Fed.  444;  In  re  Koelle,  (E.  D. 
Pa.  1909)  171  Fed.  257,  22  Am.  Bankr. 
Rep.  515.  To  the  same  effect  as  the 
original  note,  see  In  re  Sims,  (N.  D.  Ga. 
1914)  213  Fed.  992;  In  re  Linker,  (S.  D. 
N.  Y.  1914)  222  Fed.  173. 


Thus,  where  a  bankrupt,  who  was  a 
man  of  business  experience,  failed  to  keep 
any  books  whatever  from  which  his  finan- 
cial condition  might  be  ascertained,  it 
was  held  that  it  must  be  presumed  that 
he  intended  to  conceal  such  condition, 
and  that  he  was  not  entitled  to  a  dia 
charge.  In  re  Alvord,  (D.  C.  Conn.  1905) 
135  Fed.  236,  14  Am.  Bankr.  Rep.  264. 

Such  intention  will  be  presumed  if  at 
least  a  year  prior  to  his  failure  the  bank- 
rupt's condition  was  one  of  such  hopeless 
insolvency  that  he  must  have  known  it. 
In  re  Feldstein,  (C.  C.  A.  1902)  115  Fed. 
259,  where  a  discharge  was  refused. 

Where  one  doing  a  large  business  fails 
to  keep  books  or  record  from  which  his 
financial  condition  can  be  ascertained  the 
law,  in  the  absence  of  any  reasonable  ex- 
planation, will  presume  an  intent  to  con- 
ceal. Thus,  where  the  bankrupts  were 
doing  a  business  of  considerable  magni- 
tude and  the  evidence  showed  that  nothing 
was  left  by  the  bankrupts  which  enabled 
the  trustee  to  ascertain  the  most  necessary 
details  of  the  business,  except  a  few  check 
books  which  gave  a  false  statement  of  the 
condition  of  the  bank  account,  an  intent  to 
conceal  was  presumed  and  a  discharge  re- 
fused. In  re  Newbury,  (C.  C  A.  2d  Cir. 
1913)   209  Fed.  195. 

Compare  with  the  above  authorities  In 
re  Hindin,  (S.  D.  Cal.  1914)  219  Fed.  605, 
wherein  the  court  said :  "  The  intent  re- 
ferred to  in  the  statute  is  ordinarily  an 
inferable  one  and  not  a  presumptive  one. 
It  is  closely  analogous,  indeed  comparable, 
to  the  specific  intent  often  met  in  crim- 
inal statutes,  such  as  the  intent  to  com- 
mit a  felony,  which  must  have  been 
specifically  in  the  mind  of  a  party  enter- 
ing a  building  in  order  that  the  crime  of 
burglary  might  be  made  out.  Such  spe- 
cific intent  is  as  substantially  a  part  of 
the  crime  as  the  entering  of  the  building 
itself,  and  in  the  absence  of  the  proof  of 
such  specific  intent  the  crime  could  not 
be  made  out.  Of  course  it  is  obvious  that 
the  existence  of  such  intent  can  hardly 
ever  be  proven  by  direct  evidence,  but  it 
is  none  the  less  the  fact  that  such  exist- 
tence  can  only  be  inferred  or  presumed 
from  the  proof  of  facts  which  clearly 
and  almost  irresistibly  lead  to  such  con- 
clusion. Though  the  intent  now  under 
consideration  is  not  the  fraudulent  intent 
which  was  required  under  the  Bankruptcy 
Act  previous  to  the  amendment  of  1903, 
yet  even  after  that  amendment,  in  my 
judgment,  it  is  an  intent  sounding  in 
fraud,  because  it  would  be  of  the  essence 
of  fraud  for  a  debtor  to  destroy  or  con- 
ceal, or  fail  to  keep,  proper  books  of  ac- 
count, with  the  intent  to  conceal  his  finan- 
cial condition.  It  would  seem  as  if  the 
purpose  of  the  amendment  was  merely  to 
relieve  those  objecting  to  the  granting  of 
a  discharge  from  being  required  to  prove 
that  the   intent  with   which   a   bankrupt 
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was  concealing  his  true  financial  condi- 
tion was  a  fraudulent  one,  that  is,  ac- 
companied by,  or  in  pursuance  of,  a 
design  actually  to  defraud;  now,  it  is 
sufficient  if  he  has  the  intent  to  conceal 
his  financial  condition  from  his  creditors, 
because  it  would  be  presumed  that  the 
existence  of  such  intent  was  with  tlie  de- 
sign of  perpetrating  a  fraud." 

Need  not  he  a  fraudulent  intent. —  The 
Act  as  it  stands  now  has  oniitted  the  word 
"  fraudulent "  which  was  originally  in 
this  section  so  that  it  is  no  longer  neces- 
sary to  prove  til  at  the  bankrupt's  intent 
was  fraudulent,  or  that  his  acts  were 
done  in  contemplation  of  bankruptcy.  It 
is  enough  to  prevent  his  discharge  if  he 
has,  with  intent  to  conceal  his  financial 
condition,  failed  to  keep  books  of  account 
from  which  such  condition  might  be  ascer- 
tained. In  re  Linker,  (S.  D.  N.  Y.  1914) 
222  Fed.  173.  See  to  the  same  effect. 
In  re  Newbury,  (C.  C.  A.  2d  Cir.  1913) 
209  Fed.  195;  In  re  Hanna,  (C.  C.  A.  2d 
Cir.  1909)  168  Fed.  238,  21  Am.  Bankr. 
Rep.  843. 

The  Bankruptcy  Act  of  1867  provided 
that  no  discharge  should  be  granted  "  if 
being  a  merchant  or  tradesman "  the 
bankrupt  had  not,  subsequently  to  the 
passage  of  the  Act,  "  kept  proper  books 
of  account."  The  qualification  of  fraudu- 
lent intent  or  contemplation  'Of  bank- 
ruptcy was  not  annexed  to  that  particular 
provision  as  in  the  present  Act  when  the 
latter  was  originally  enacted,  the  quali- 
fication being  omitted  in  the  amendment 
of  1903.  For  cases  decided  under  the 
provision  in  the  former  Act,  see  Matter  of 
Newman,  (1868)  3  Ben.  (U.  S.)  20; 
Matter  of  Bellis,  (1870)  4  Ben.  (U.  S.) 
53;  Matter  of  Jorey,  (1870)  2  Bond 
(U.  S.)  336;  Re  Keach,  (1869)  1  Lowell 
(U.  S.)  335;  Re  Hammond,  (1869)  1 
Lowell  (U.  S.)  381;  In  re  Vernia,  (1880) 
5  Fed.  723;  In  re  Williams,  (1882)  13 
Fed.  30;  In  re  Frey,  (1881)  9  Fed.  376; 
In  re  Smith,  (1883)  16  Fed.  465;  In  re 
Brockway,  (1882)  12  Fed.  69;  In  re 
(Graves,  (1885)  24  Fed.  550;  In  re  Town- 
send,  (1880)  2  Fed.  659;  In  re  Hunt, 
(1886)  26  Fed.  739:  Matter  of  Jewett, 
(1880)  3  Fed.  503;  In  re  Mackay,  (1870) 
4  Nat.  Bankr.  Reg.  66;  In  re  Gay,  (1868) 
Hask.  108,  2  Nat.  Bankr.  Reg.  358,  10 
Fed.  Cas.  No.  5,279;  In  re  White,  (1868) 
2  Nat.  Bankr.  Reg.  590,  29  Fed.  Cas. 
No.  17,532;  In  re  Reed,  (1875)  12  Nat. 
Bankr.  Reg.  390,  20  Fed.  Cas.  No.  11,639; 
In  re  Solomon,  (1868)  2  Nat.  Bankr.  Reg. 
285. 

Fraud  of  copartner  or  agent. —  If,  in 
any  case,  fraud  can  be  imputed  to  an  inno- 
cent partner  on  account  of  the  fraud  of 
his  copartner  or  other  agent  as  respects 
the  false  or  improper  keeping  of  books  of 
account,  it  can  onlv  he  where  the  fraiulu- 
lent  entries  or  omissions  have  reference 
to  partnership  transactions,  so  as  to  fall 


within  the  general  scope  of  the  partner's 
or  agent's  authority.  Where  one  partner 
so  keeps  the  firm's  books  of  account,  he 
having  full  charge  of  the  same,  as  to  con- 
ceal from  his  partner,  as  well  as  others, 
the  withdraw^al  of  money  by  himself  for 
purposes  entirely  foreign  to  the  firm's 
business,  fraud  cannot  be  imputed  to  the 
innocent  partner,  nor  can  he,  on  that 
ground,  be  deprived  of  his  right  to  a  dis- 
charge. In  re  Schultz,  (1901)  109  Fed. 
264. 

But  to  entitle  a  member  of  a  partner- 
ship to  a  discharge,  notwithstanding  the 
fact  that  the  firm  failed  to  keep  proper 
books  with  the  intent  on  the  part  of  some 
member  to  conceal  its  financial  condition, 
the  burden  rests  on  him  to  prove  that  he 
was  innocent  of  participation  therein.  In 
re  Schachter,  (S.  D.  N.  Y.  1909)  170  Fed. 
683,  22  Am.  Bankr.  Rep.  389. 

The  word  ''records"  may  include  can- 
celed and  paid  checks  and  the  stubs 
thereof.  In  re  Hodge,  (N.  D.  N.  Y.  1913) 
205  Fed.  824,  wherein  the  court  said: 
''If  a  *  stub  book '  is  not  a  book  of  ac- 
count in  the  strict  sense,  it  is  at  least  a 
*  record '  which  shows  cliecks  drawn,  their 
date,  amount,  and  to  whom  payable.  It 
is  a  record  from  which  the  financial  con- 
dition of  one  who  keeps  the  bank  account 
may,  to  some  extent  at  least,  be  ascer- 
tained. Their  intentional  destruction,  in 
the  absence  of  regular  books  showing  de- 
tails, is  the  destruction  of  books  and 
records  from  which  the  financial  condition 
of  the  bankrupt  might  be  ascertained. 
WTien  no  other  books  of  account  or 
records  of  financial  transactions  are  kept, 
such  a  stub  book  with  the  paid  checks 
become  *  a  record  *  and,  so  far  as  they  go, 
the  equivalent  of  a  book  of  account.  The 
checks  show  to  whom  the  money  was  paid, 
when  drawn,  etc.,  and  with  proper  indorse- 
ments become  voucliers  for  the  payment  of 
money.  Their  destruction  with  intent  to 
conceal  financial  condition  will  defeat 
discharge." 

The  specification  of  objections  to  the 
discharge  of  a  bankrupt  on  the  ground 
that  he,  with  fraudulent  intent  to  conceal 
his  true  financial  condition,  failed  to  keep 
books  of  account,  is  sufficient  if  made  in 
the  language  of  the  Act.  In  re  Patter- 
son, (N.  D.  N.  Y.  1903)  121  Fed.  921, 
10  Am.  Bankr.  Rep.  371;  E.  H.  Godshalk 
Co.  V.  Sterling,  (C.  C.  A.  3d  Cir.  1904) 
129  Fed.  580,  12  Am.  Bankr.  Rep.  302; 
In  re  Ginsburg,  (E.  D.  Pa.  1904)  130 
Fed.  627,  12  Am.  Bankr.  Rep.  459;  In  re 
Nathanson,  (E.  D.  N.  Y,  1907)  166  Fed. 
645,  19  Am.  Bankr.  Rep.  56;  In  re  Lewis, 
(E.  D.  N.  Y.  1008)  163  Fed.  137,  20  Am. 
Bankr.  Rep.  711;  In  re  Brod,  (N.  D.  Ga. 
lOnO)  166  Fed.  1011,  21  Am.  Bankr.  Rep. 
420;  In  re  Pomerantz,  (E.  D.  Pa.  1909) 
168   Fed.   444,  21    Am.   Bankr.  Rep.  857. 

But   see   In   re   Milgraum,    (E.   D.   Pa. 
1904)    129  Fed.  827,  12  Am.  Bankr.  Rep. 
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306,  wherein  it  was  held  that  a  specifica- 
tion of  objection  in  the  statutory  language 
was  insufficient. 

The  purpose  of  a  specification  is  to 
fairly  apprise  the  bankrupt  of  such  mat- 
ters in  bar  of  his  discharge  as  will  be 
insisted  upon,  in  order  that  he  may  be 
able  to  meet  them.  Such  matters  are 
not  to  be  specified  with  the  exactness  and 
formality  required  in  indictments,  but 
only  in  such  substantial  form  as  will 
fairly  inform  one  of  the  charges  made 
against  him.  But  where,  as  in  the  case 
of  books  of  account,  the  bankrupt  in  the 
very  nature  of  things,  and  he  alone,  al- 
ready knows  what  books  he  did  or  did 
not  keep,  and  the  creditor  does  not  know, 
except  as  he  infers  their  nonexistence,  con- 
cealment, or  destruction  from  the  fact  of 
their  nondelivery  to  the  trustee,  it  would 
seem  that  a  specification  following  the 
language  of  the  statute  and  covering  non- 
keeping,  concealment,  or  destruction  suffi- 
ciently and  fairly  apprises  the  bankrupt 
of  the  matter  insisted  upon  in  that  re- 
spect. In  re  Magen  Bros.  Co.,  (C.  C  A. 
3d  Cir.  1912)    192  Fed.  883. 

In  In  re  Mintzer,  (E.  D.  N.  Y.  1912)  197 
Fed.  647,  where  objections  to  a  discharge 
on  the  ground  of  failure  to  keep  books 
was  alleged  in  the  language  of  the  statute, 
the  court  said :  "  The  trustee  would  have 
been  compelled  to  amend  them  or  make 
them  more  specific  if  an  objection  had 
been  taken  before  the  case  was  called  for 
trial.  '  But  after  the  witnesses  had  been 
called,  and  when  it  was  apparent  that  the 
bankrupt  would  not  be  affected  by  sur- 
prise or  prejudice  by  proceeding  upon  the 
specifications  as  they  stood,  the  commis- 
sioner was  correct  in  his  ruling  that  he 
would  deny  the  motion  until  he  heard  the 
testimony,  and  then  see  if  the  testimony 
supplied  the  deficiency.  But,  on  the  other 
hand,  the  commissioner  was  wrong  in 
ultimately  refusing  to  let  the  speciftcations 
be  made  to  conform  to  the  proof,  if  he 
intended  to  relv  upon  the  proofs  as  sup- 
plying the  deficiencies  of  the  specifications. 
This  error,  however,  makes  no  difference, 
for  no  one  was  affected  thereby.  The  com- 
plete record  comes  up  to  the  court,  and 
an  error  of  law,  having  no  influence  upon 
the  proceeding,  makes  no  action  necessary, 
except  that  this  court  should  correct  the 
ruling,  as  a  basis  for  its  own  action." 

A    specification    that    the    bankrupt's 


*' books  were  so  kept  with  intent  to  con- 
ceal his  financial  condition  that  there  can- 
not be  ascertained  therefrom  the  true  con- 
dition of  his  estate,''  the  books  being  re- 
ferred to  and  produced  therewith,  will  not 
cover  a  failure  to  keep  any  books  of  ac- 
count whatever  for  eighteen  months  prior 
to  the  bankruptcy.  In  re  Halsell,  (1904) 
132  Fed.  562. 

Particularity  of  description  not  re- 
quired.—  A  specification  of  objection  to 
the  bankrupts'  discharge,  alleging  that 
the  bankrupts,  with  intent  to  conceal  their 
financial  condition,  did  destroy,  through 
the  agency  of  their  regularly  authorized 
bookkeeper,  canceled  checks  drawn  by  the 
bankrupts,  together  with  stubs  of  such 
checks,  from  which  such  condition  might 
be  ascertained,  is  not  objectionable  for 
the  failure  to  more  definitely  describe  the 
checks  and  stubs  alleged  to  have  been  de- 
stroyed. E.  H.  Godshalk  Co.  v.  Sterling, 
(C.  C.  A,  3d  Cir.  1904)  129  Fed.  680,  12 
Am.  Bankr.  Rep.  302,  holding  also  that 
the  specification  of  objections  to  a  dis- 
charge that  the  bankrupts  "did,  with  in- 
tent to  conceal  their  financial  condition, 
fail  to  keep  books  of  accounts  or  records 
from  which  such  condition  might  be  ascer- 
tained," is  sufficient.  The  objecting  cred- 
itor need  not  specify  what  books  of  ac- 
count the  bankrupts  should  have  kept. 

Allegation  of  intent  neceaaary, — ^An  ob- 
jection to  the  discharge  of  a  bankrupt  be- 
cause of  his  failure  to  keep  proper  books 
of  account,  which  does  not  state  that  such 
failure  was  with  intent  to  conceal  his  finan- 
cial condition,  is  insufficient,  but  such  a 
defect  is  amendable.  In  re  Bradin,  (E. 
D.  Pa.  1910)   179  ed.  768. 

Sufficiency  for  amendment. — A  specifi- 
cation of  objection,  which  charged  that 
the  bankrupt,  while  conducting  a  broker- 
age business  in  the  city  of  Buffalo  in  the 
years  1906,  1907  and  1908,  "failed  and 
neglected  to  keep  any  books,  with  full 
and  complete  knowledge  of  the  importance 
and  necessity  of  books  and  records  in  the 
brokerage  business,  and  with  intent  to  de- 
fraud and  deceive  the  undersigned  and 
others,"  was  held,  although  very  inapt,  to 
fairly  indicate  the  statutory  ground  upon 
which  it  rested,  so  that  the  special  master 
had  power  to  allow  an  amendment  making 
it  conform  to  the  words  of  the  fltatute. 
In  re  Weston,  (C.  C  A.  2d  Cir.  1913) 
206  Fed.  281. 


(3)  [Obtained  money  or  property  upon  false  statement.]  obtained 
money  or  property  on  credit  upon  a  materially  false  statement  in  writing, 
made  by  him  to  any  person  or  his  representative  for  the  purpose  of  obtain- 
ing credit  from  such  person;  or  [{Inserted  1903)  32  Stat.  L,  797; 
{amended  1910)  36  Stat,  L.  839;  both  acts  excepting  pendvng  cases.] 

This  clause  (3)  was  first  enacted  in  1903,  and  read  as  follows:    "(3)  obtained  prop- 
erty on  credit  from  any  person  upon  a  materially  false  statement  in  writing  made  to 
such  person  for  the  purpose  of  obtaining  such  property  on  credit;"    [5^  Btat.  L.  797.] 
It  was  amended  in  1910  to  read  as  in  the  text. 
1  F.  S.  A.— 44 
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False  statement  in  writing  —  In  gen- 
eral,—  Where  a  bankrupt  has  obtained 
money  or  property  on  credit  upon  a  mate- 
rially false  statement  in  writing,  made  by 
him  to  any  person  or  his  representative 
for  the  purpose  of  obtaining  credit  from 
such  person,  he  will  not  be  entitled  to  a 
discharge.  In  re  Goodhile,  (N.  D.  la. 
1904)  130  Fed.  782,  12  Am.  Bankr.  Rep. 
380;  In  re  Harr,  (E.  D.  Mo.  1906)  143 
Fed.  423;  In  re  Hardie,  (W.  D.  Tex. 
1906)  143  Fed.  607;  In  re  Pincus,  (S.  D. 
N.  Y.  1906)  147  Fed.  621,  17  Am.  Bankr. 
Rep.  331;  In  re  Carton,  (S.  D.  N.  Y.  1906) 
148  Fed.  63,  17  Am.  Bankr.  Rep.  343; 
In  re  Shaffer,  (N.  D.  W.  Va.  1909)  169 
Fed.  724,  22  Am.  Bankr.  Rep.  147 ;  In  re 
Darevski,  (E.  D.  Pa.  1909)  171  Fed.  288, 
22  Am.  Bankr.  Rep.  671;  In  re  Kj^e, 
(M.  D.  Pa.  1909)  174  Fed.  867,  23  Am. 
Bankr.  Rep.  414;  In  re  Russell,  (C.  C.  A. 
2d  Cir.  1910)  176  Fed.  253,  23  Am. 
Bankr.  Rep.  850;  In  re  Augspurger,  (S. 
D.  Ohio  1909)  181  Fed.  174;  Shaffer  t?. 
Koblegard  Co.,  (C.  C.  A.  4th  Cir.  1910) 
183  Fed.  71;  In  re  Neyland,  (S.  D.  Miss. 
1910)  184  Fed.  144;  In  re  Ellerbee,  (N. 
D.  Ga.  1912)  198  Fed.  952;  In  re  Braver- 
man,  (S.  D.  N.  Y.  1912)  199  Fed.  863; 
In  re  McLellan,  (N.  D.  N.  Y.  1913)  204 
Fed.  482;  In  re  Wylly,  (E.  D.  N.  Y. 
1913)  210  Fed.  954;  Joseph  v.  Powell, 
(C.  C.  A.  2d  Cir.  1914)  213  Fed.  627; 
In  re  Petersen,  (D.  C.  Minn.  1903)  10 
Am.  Bankr.  Rep.  355;  Katzen  stein  v. 
Reid,  (1905)  16  Am.  Bankr.  Rep.  740, 
41  Tex.  Civ.  App.  106,  91  S.  W.  360; 
Matter  of  Brener,  (S.  D.  N.  Y.  1908) 
20  Am.  Bankr.  Rep.  644;  Mooney  v. 
Davis,  (1889)  75  Mich.  188,  42  N.  W. 
802,  13  Am.  St.  Rep.  425;  Wilmot  v. 
Lyon,  (1897)  7  Ohio  Cir.  Dec.  394,  11 
Ohio  Cir.  Ct.  238. 

The  statute  applies  to  any  false  state- 
ment which  has  to  do  with  the  extension 
of  credit  affecting  the  bankruptcy  pro- 
ceeding. In  re  Berg,  (D.  C.  Mass.  1910) 
183  Fed.  885. 

"Under  section  145  (3)  of  the  Bank- 
ruptcy Act,  it  is  immaterial  whether  the 
credit  obtained  is  large  or  small,  or 
whetlier  it  is  given  to  a  new  customer 
or  one  who  had  already  dealt  with  the 
creditor.  It  includes  further  credit  as 
well  as  new  or  larger  credit."  In  re 
Arenson,  (D.  C.  N.  J.  1912)  195  Fed. 
609. 

The  discharge  will  be  refused  on  ob- 
jections of  creditors  where  the  bankrupt 
in  a  written  statement  to  such  creditors, 
a  mercantile  house,  as  a  basis  of  credit, 
listed  property  valued  at  $1,600  which 
she  knowingly  never  owned,  and  obtained 
goods  on  the  credit  thereof,  which  form 
the  basis  of  their  claim.  In  re  Goodhile, 
(1904)    130  Fed.  782. 

Creditor  estopped  with  respect  to  false 
statement. — An  agreement  by  a  creditor, 
based  on  a  valuable  consideration,  which 


recites  that  one  of  its  purposes  is  to 
cancel  and  surrender  certain  written 
statements,  made  by  a  debtor  on  which 
he  obtained  credit,  the  truthfulness  of 
which  was  in  controversy  between  the  par- 
ties, and  by  which  the  creditor  expressly 
cancels  and  "  agrees  to  surrender  up  tire 
same,  and  concedes  that  any  inaccuracies 
therein  .  .  .  were  inadvertent  and  with- 
out wrongful  intent,"  debars  the  creditor 
from  using  such  statements  as  a  ground 
of  objection  to  the  debtor's  discharge  in 
bankruptcy.  In  re  Russell,  (C.  C.  A.  2d 
Cir.  1910)  176  Fed.  253,  23  Am.  Bankr. 
Rep.  850. 

Extension  of  credit  on  faith  of  state- 
ment.— ^VVhere  it  appears  that  credit  was 
not  extended  because  of  an  alleged  false 
statement,  but  that  the  creditor  refused 
to  act  thereon,  and  required  the  giving  of 
security,  before  the  credit  was  extended, 
the  statement  is  not  sufficient  to  bar  the 
bankrupt's  discharge.  In  re  Kaplan,  (E. 
D.  Pa.  1905)  141  Fed.  463,  15  Am. 
Bankr.  Rep.  534.  To  the  same  effect  see 
In  re  Mintzer,  (E.  D.  N.  Y.  1912)  197 
Fed.   647. 

A  discharge  will  not  be  refused  under 
this  section  where  it  is  apparent  that 
the  objecting  creditor  did  not  rely  on  the 
statement  complained  of.  In  re  Sabse- 
vitz,  (S.  D.  N.  Y.  1912)   197  Fed.  109. 

Where  a  bankrupt  presented  a  written, 
but  unsigned,  statement  of  his  condition 
to  a  bank  which  advanced  him  money 
against  warehouse  receipts,  it  was  held 
that  the  advance  was  upon  credit  al- 
though the  bank  took  the  warehouse  re- 
ceipts as  collateral.  The  Act  does  not 
say  that  the  credit  must  be  obtain^ 
solely  on  the  written  statement.  It  is 
sufficient  that  the  advance  would  not  have 
been  made  without  the  statement.  In  re 
Savarese,  (C.  C.  A.  2d  Cir.  1913)  209 
Fed.  830. 

"  It  is  further  contended  that  such 
credit  was  not  due  to  the  making  of  such 
statement.  But  the  evidence  does  not 
warrant  any  such  conclusion.  .  .  .  Under 
the -circumstances  it  does  not  lie  in  the 
mouth  of  bankrupt  to  say  that  the  whole 
thing  was  looked  upon  as  a  mere  matter 
of  form,  and  that  he  should  not  be  held 
accountable  for  his  statement  that  he 
owed  nothing  to  friends  and  relatives  for 
loans,  when  he  knew  the  fact  to  be  other- 
wise." In  re  Arenson,  (D.  C.  N.  J.  1912) 
195  Fed.  609. 

Time  of  obtaining  property  on  false 
statements. —  In  the  case  of  In  re  Simon, 
(W.  D.  N.  Y.  1913)  201  Fed.  1004,  the 
court  said:  "The  contention  by  the 
bankrupt  that  to  bar  his  discharge  the 
merchandise  obtained  by  means  of  the 
false  statements  must  have  been  deliy- 
ered  within  four  months  of  bankruptcy 
is  untenable.  The  Bankruptcy  Act,  as 
amended  in  1910,  does  not  prescribe  any 
limitation     of     time    within     which    the 
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credit  must  have  been  given  or  the  mer- 
cliandise  delivered,  and  the  authorities 
cited  by  counsel  for  tl^c  bankrupt  do  not 
uphold  him  in  his  contention." 

lliis  provision  does  not  contain  any 
limitation  of  time  relative  to  the  com- 
mencement of  proceedings  in  bankruptcy 
within  which  property  must  have  been  ob- 
tained on  materially  false  statements  to 
operate  as  a  bar  to  a  discharge.  It  is 
not  material  that  the  property  was  ob- 
tained prior  to  the  amendment  or  more 
than  four  months  prior  to  filing  the  peti- 
tion.   In  re  Scott,   (1904)    126  Fed.  981. 

Where  the  bankrupt  before  the  amend- 
ment obtained  property  on  credit  from  a 
firm  upon  a  materially  false  statement  in 
writing  made  to  such  firm  for  the  pur- 
pose of  obtaining  such  property  on  credit, 
and  six  months  later,  and  after  the 
amendment,  was  adjudged  a  bankrupt  in 
voluntary  proceedings,  it  was  held  that 
a  discharge  would  be  refused  on  specifi- 
cations in  opposition,  filed  by  the  firm 
which  had  proved  its  claim  setting  up 
such  obtaining  of  property.  In  re  Scott, 
(1904)    126  Fed.  981. 

A  written  financial  statement  made  by. 
a  business  firm  to  a  commercial  agency, 
reciting  that  it  is  made  as  a  basis  for 
credit  with  the  associate  members  of  such 
agency,  and  which  is  communicated  to 
members,  who  extend  credit  on  the  faith 
of  it,  is  equivalent  to  one  made  directly 
to  them,  and,  if  materially  false,  will 
debar  the  debtor  firm  from  the  right  to  a 
discharge.  In  re  Pincus,  (S.  D.  N.  Y. 
1906)  147  Fed.  621,  17  Am.  Bankr.  Rep. 
331;  In  re  Schwartz  &  Co.,  (S.  D.  N.  Y. 
1912)  201  Fed.  166;  In  re  Simon,  (W.  D. 
N.  Y.  1913)  201  Fed.  1004.  See  also  In 
re  Augspurger,  (S.  D.  Ohio  1909)  181 
Fed.  174;  In  re  Kretz,  (W.  D.  Wash. 
1914)  212  Fed.  784,  in  which  the  court 
held  that  a  false  statement  made  to  a 
mercantile  agency  will  not  prevent  a  dis- 
charge in  the  absence  of  a  finding  in  evi- 
dence that  the  mercantile  agency  was,  in 
some  sense,  the  representative  of  a  cred- 
itor from  whom  money  or  property  was 
obtained,  or  that  the  representations  made 
to  it  were  in  some  way  commimicated  to 
the  creditor  and  relied  upon  by  the  cred- 
itor. 

Where  a  bankrupt  made  a  false  state- 
ment to  a  commercial  agency  in  order  to 
prevent  "unfavorable  reports"  being 
given  out  concerning  him,  and  later  at- 
tempted to  correct  such  statement  by  an- 
other, which  was  also  false,  and  he  re- 
ferred to  the  same  and  was  granted  credit 
on  the  basis  thereof,  it  was  held  that  he 
was  guilty  of  wilfully  making  a  false 
statement  for  credit,  which  was  sufficient 
to  deprive  him  of  the  right  of  discharge. 
In  re  Kyte,  (M.  D.  Pa.  1909)  174  Fed. 
867,  23  Am.  Bankr.  Rep.  414. 

But  it  has  been  held  that  it  is  not  a 
valid  objection  to  a  bankrupt's  discharge 


that  he  made  a  false  statement  concern- 
ing his  financial  condition  to  a  commer- 
cial agency,  on  the  faith  of  which  credit 
was  extended,  where  it  does  not  aj)pear 
that  such  statement  was  made  directly 
to  such  creditors,  and  the  bankrupt  does 
not  make  the  commercial  agency  his  rep- 
resentative for  the  purposes  of  communi- 
cating such  statement.  In  re  Foster,  (S. 
D.  Miss.  1910)    186  Fed.  254. 

And  see  In  re  Russell.  (C.  C.  A.  2d 
Cir.  1910)  176  Fed.  263,  23  Am.  Bankr, 
850,  wherein  it  was  said  that  if  the  bank* 
rupt  gave  to  the  reporter  of  a  commercial 
agency  a  report  to  be  filed  with  said 
agency  for  the  purpose  of  securing  a  rat- 
ing, and  not  for  the  purpose  of  obtaining 
property  on  credit,  such  statement  was 
not  within  the  language  of  section  145 
(3)  as  it  read  prior  to  the  amendment 
of  1910.  But  if  the  circumstances  were 
such  that  the  bankrupt  knew  that  a  cer- 
tain proposed  creditor  was  making  in- 
quiries at  the  agency  concerning  him, 
then  the  giving  of  such  false  statement 
to  the  reporter  was  equivalent  to  author- 
izing the  commercial  agency  to  repeat 
such  statement  to  Ihe  proposed  creditor; 
and,  although  the  latter  never  saw  the 
original  statement,  the  copy  which  was 
sent  to  it  by  the  commercial  agency 
would  be  as  effective  to  bind  the  bank- 
rupt as  if  he  had  signed  and  delivered 
it  personally.  In  that  event,  however,  the 
"  materially  false  statement  in  writing 
would  be  the  one  which  was  delivered  to 
the  proposed  creditor,  and  upon  which 
it  relied. 

In  Novick  v.  E.  P.  Reed  &  Co.,  (C.  C. 
A.  3d  Cir.  1911)  192  Fed.  20,  it  was  held 
that  the  bankrupt's  representations  to  a 
commercial  agency  did  not,  under  the 
facts  of  the  case,  come  within  the  lan- 
guage of  section  14&  (3)  prior  to  its 
amendment  in  1910. 

Annual  fiinancial  statement  to  bank. — 
A  false  statement  contained  in  an  annual 
financial  statement  made  by  a  firm  to 
banks  from  which  it  borrowed  money  has 
been  held  to  prevent  a  discharge  in  bank- 
ruptcy. In  re  Waite,  (D.  C.  Md.  1915) 
223  Fed.  863. 

Statement  as  continuing  representation. 
— A  financial  statement  made  by  a  bank- 
rupt for  credit,  to  a  commercial  agency, 
is  a  continuing  representation  for  a  rea- 
sonable time  that  the  facts  stated  therein 
are  true.  In  re  Kyte,  (M.  D.  Pa.  1909) 
174  Fed.  867,  23  Am.  Bankr.  Rep.  414. 

But  in  In  re  O'Callaghan,  (D.  C.  Mass. 
1912)  199  Fed.  662,  the  court  said:  "I 
must  hesitate  to  hold  that  section  14d 
(3)  applies,  without  limit  of  time,  to 
any  obtaining  of  credit,  however  long  be- 
fore the  bankruptcy,  and  irrespective  of 
intervening  transactions  with  the  cred' 
iter.'* 

Where  a  false  stetement  as  to  assets 
and  liabilities  is  made  in  writing,  and  it 
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is  stated  that  the  statement  is  binding 
for  "each  purchase  now  or  hereafter 
made,  unlese  charged  by  written  author- 
ity from  the  undersigned/'  and  it  appears 
that  the  transactions  between  the  par- 
ties are  in  the  nature  of  a  running  ac- 
count, the  false  statement  will  bar  a  dis- 
charge of  the  bankrupt  although  the  par- 
ticular property  obtamed  at  the  time  the 
statement  was  made  was  paid  for  before 
the  adjudication  in  bankruptcy.  Kagan, 
Malone  &  Co.  v.  Ck)tton,  (C.  C.  A.  5th 
Cir.  1912)   200  Fed.  546. 

But  the  omission  by  a  bankrupt  to  state 
an  item  of  indebtedness,  in  a  statement 
made  at  the  request  of  a  wholesale  house 
to  which  he  had  previously  sent  an  order 
for  goods,  cannot  be  considered  as  ren- 
dering it  a  materially  false  statement, 
made  for  the  purpose  of  obtaining  other 
goods  which  were  not  ordered  until  eight 
months  thereafter  —  the  goods  ordered  at 
the  time  having  been  paid  for  in  the 
meantime,  so  as  to  defeat  the  right  to  a 
discharge.  In  re  Allendorf,  (N.  D.  la. 
1904)  129  Fed.  981,  12  Am.  Bankr.  Rep. 
320. 

"Property." — An  indemnity  hond  iB  not 
**  property**  within  the  meaning  of  the 
section.  In  re  Tanner,  (E.  D.  Wash. 
1911)  192  Fed.  572,  wherein  the  court 
said :  "  The  term  *  property  *  in  its  most 
comprehensive  sense  includes  everything 
which  is  the  subject  of  ownership,  corpo- 
real or  incorporeal,  tangible  or  intangible, 
visible  or  invisible,  real  or  personal, 
choses  in  action  as  well  as  in  possession; 
in  fact,  everything  which  has  an  ex- 
changeable value,  or  which  goes  to  make 
up  one's  wealth  or  estate.  The  term, 
however,  is  not  always  used  in  this  com- 
prehensive sense  in  constitutional  and 
statutory  provisions,  and  it  is  manifest 
that  it  was  not  so  used  here.  By  the  in- 
sertion of  the  words  *  money  or '  before 
the  word  *  property '  in  the  amendment 
of  1910,  Congress  manifestly  doubted 
whether  the  term  *  property '  as  used  in 
the  amendment  of  1903  was  comprehen- 
sive enough  to  include  money;  and,  if  it 
did  not  include  money,  most  assuredly  it 
did  not  include  a  contract  or  obligation 
such  as  this.  In  Firestone  v.  Harvey,  (C. 
C.  A.  6th  Cir.  1909)  174  Fed.  574,  Mr.  Jus- 
tice Lurton  said:  *  This  ground  for  deny- 
ing a  discharge  was  evidently  leveled  par- 
ticularly at  the  practice  of  making  false 
statements  of  one's  financial  condition  by  a 
buyer  or  borrower  for  the  purpose  of  ob- 
taining from  ■  the  person  to  whom  such 
false  statement  is  made,  in  writing,  the 
articles  or  money  desired  on  credit.' 
There  must,  therefore,  be  the  obtain- 
ing of  property  by  purchase  or  otherwise 
by  means  of  the  false  statement,  and  the 
relation  of  debtor  and  creditor  must  exist 
between  the  parties  obtaining  tlie  prop- 
erty and  the  person  from  whom  it  is  ob- 
tained, after  the  property  is  so  obtained. 
In  my  opinion,  therefore,   the   indemnity 


bond  in  question  is  not  property  within 
the  meaning  of  the  statute,  and,  if  it  is, 
it  was  not  obtained  *  on  credit '  because 
the  relation  of  debtor  and  creditor  did 
not  exist  after  the  bond  was  obtained 
any  more  than  before." 

Borroicing  money  was  held  to  be  ob- 
taining "  property  *'  on  credit  within  the 
meaning  of  section  145  (3)  prior  to  its 
amendment  in  1910.  In  re  Gilpin,  (E.  D. 
Pa.  1908)  160  Fed.  171,  20  Am.  Bankr. 
Rep.  374,  disapproving  In  re  Pfaffinger, 
(W.  D.  Ky.  1907)  154  Fed.  628,  18  Am. 
Bankr.  Rep.  807. 

False  statement  to  surety. —  The  appli- 
cability of  this  section  to  money  obtained 
from  a  third  party  through  false  state- 
ments made  to  a  surety  was  considered 
but  not  decided  in  In  re  Dunfee,  (N.  D. 
X.  Y.  1913)   206  Fed.  745. 

Meaning  of  "made  by  him." — In  re 
Bleyer,  (S.  D.  N.  Y.  1913)  210  Fed.  391, 
the  court  said:  "It  is  contended  on  be- 
half of  the  bankrupt  that  the  objecting 
creditor  alleges  corporate  acts  to  bar  the 
bankrupt's  individual  discharge;  in  other 
words,  that  the  money  obtained  by  the 
bankrupt  as  president  of  the  corporation 
on  notes  of  the  corporation  indorsed  by 
him,  did  not  constitute  monev  obtained 
by  him  within  the  meaning  of  the  act, 
and  that  a  materially  false  statement  in 
writing  as  to  the  financial  condition  of  a 
corporation  in  which  the  bankrupt  is 
interested,  and  by  means  of  whiich  state- 
ment the  bankrupt  obtains  money  or  prop- 
erty on  credit,  is  not  a  statement  made 
*  hy  him*  within  the  meaning  of  the  act. 
For  the  purposes  of  this  decision,  it  is 
admitted  that  the  bankrupt  was  to  bene- 
fit financially  by  his  representations  as  to 
the  condition  of  a  corporation  in  which 
he  was  interested.  The  question  then 
comes  down  to  this:  In  order  to  bar 
the  discharge  must  the  materially  false 
statement  in  writing,  made  for  his  own 
l)enefit,  be  so  made  by  the  bankrupt  only 
in  respect  of  his  own  property,  and  must 
it  be  made  by  him  in  his  capacity  as  an 
individual  as  distinguished  from  his  ca- 
pacity as  an  oflicer  of  a  corporation  T 
The  precise  question  here  to  be  deter- 
mined has  not  been  passed  upon  by  the 
courts,  although  In  re  Dresser  &  Co., 
(D.  C.)  144  Fed.  318,  is  of  some  service 
in  reaching  a  conclusion.  It  seems  to  me 
that  the  act  is  broad  enough  to  compre- 
hend a  case  in  which  the  facts  are  as  in 
the  case  at  bar.  Concededly  the  state- 
ment was  in  writing  and  materially  false, 
and  money  on  credit  was  obtained  as  the 
direct  result  of  the  statement,  and  that 
money  was  obtained  by  the  bankrupt  for 
his  own  benefit.  The  materially  false 
statement  in  writing  was  'made  by  him' 
for  all  substantial  purposes,  and  the  fact 
that  it  was  made  I  coause  he  was  presi- 
dent of  the  corporation,  and  that  he 
signed  with  that  designation  or  in  that 
capacity,   does   not  relieve  him   from  the 
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responsibility  which  he  undertook  when 
he  signed  this  statement  in  order  to  pro- 
cure money  on  credit  for  his  own  benefit. 
The  distinction  between  the  bankrupt  in- 
dividual and  the  bankrupt  as  president  of 
this  corporation  is,  on  the  particular  facts 
here  conceded,  too  illusory  to  justify  the 
close  construction  urged  by  the  learned 
counsel  for  the  bankrupt.  Such  a  con- 
struction might  well  open  the  way  to 
fraudulent  transactions;  and  where  it 
may  be  argued  that  the  phraseology  itself, 
if  literally  taken,  may  be  susceptible  of 
one  or  two  meanings,  that  construction 
should  be  adopted  which  the  more  likely 
meets  the  intent  of  the  act  as  an  instru- 
ment in  the  conduct  of  business  by  honest 
methods." 

A  false  statement  made  by  the  bank- 
rupt's agent  has  the  san^e  effect  as  if 
made  by  the  bankrupt  himself,  provided 
it  was  made  while  the  agent  was  acting 
within  the  scope  of  his  employment.  In 
re  Reed,  (W.  D.  Okla.  1911)  191  Fed. 
920. 

False  statement  made  by  partner. —  A 
materially  false  statement  in  writing 
made  by  a  partner  in  the  ordinary  course 
of  business  of  the  partnership  in  buying 
merchandise  for  the  purpose  of  obtaining 
goods  on  credit,  and  by  means  of  which 
they  were  so  obtained  by  the  firm,  is  not 
ground  for  refusing  a  discharge  in  bank- 
ruptcy to  another  partner  who  did  not 
participate  in  the  wrongful  act  and  had 
no  knowledge  of  it.  Hardie  r.  Swafford 
Bros.  Dry  Goods  Co.,  (C.  C.  A.  6th  Cir. 
1908)  165  Fed.  588,  21  Am.  Bankr.  Rep. 
457,  reversing  (W.  D.  Tex.  1906)  16  Am. 
Bankr.  Rep.  313;  Ragan,  Malone  &  Co.  v. 
Cotton,  (C.  C.  A.  5th  Cir.  1912)  200  Fed. 
546. 

The  bar  to  a  discharge  by  reason  of  a* 
false  statement  in  writing  is  confined  to 
such  person  or  persons  as  actually  made 
such  statement  with  the  intention  to  de- 
ceive, and  to  the  partnership  entity  of 
which  such  person  is  a  member.  Frank 
r.  Michigan  Paper  Co.,  (C.  C.  A.  4th 
Cir.   1910)    179  Fed.  776. 

Intent  —  Guilty  knowledge  essential. — 
It  is  clear  that  the  plain  language  of 
section  146  (3)  requires  that  the  written 
statement  made  by  the  bankrupt,  for  the 
purpose  of  obtaining  credit,-  etc.,  should 
be  knowingly  and  intentionally  untrue, 
in  order  to  constitute  a  bar  to  the  dis- 
charge of  the  bankrupt.  In  other  words, 
"  false  statement "  denotes  a  guilty 
scienter  on  the  part  of  the  bankrupt.  In 
re  Taplin,  (N.  D.  la.  1005)  135  Fed.  861, 
14  Am.  Bankr.  Rep.  .^60;  In  re  Dresser, 
(S.  D.  K  Y.  1905)  144  Fed.  318,  13  Am. 
Bankr.  Rep.  637:  In  re  Collins,  (E.  D. 
Ark.  1907)  157  Fed.  120,  19  Am.  Bankr. 
Rep.  688;  Hardie  v.  Swafford  Bros.  Dry 
Goods  Co.,  (C.  C.  A.  5th  Cir.  1908)  165 
Fed.  588,  21  Am.  Bankr.  Rep.  457;  Gilpin 
p.  Merchants'  Nat.  Bank,  (3d  Cir.  1908) 
165  Fed.  607,  91  C  C.  A.  445,  20  L.  R.  A. 


(N.  S.)  1023;  Firestone  <?.  Harvey,  (C.  C 
A.  6th  Cir.  1909)  174  Fed.  574,  23  Am. 
Bankr.  Rep.  468;  Klein  v,  Powell,  (C.  C. 
A.  3d  Cir.  1909)  174  Fed.  640,  23  Am. 
Bankr.  Rep.  494;  In  re  Kyte,  (M.  D.  Pa. 

1909)  174  Fed.  867,  23  Am.  Bankr.  Rep. 
414;  W.  S.  Peck  Co.  v.  Lowenbein,  (C.  C. 
A.  4th  Cir.  1910)  178  Fed.  178;  Frank  i;. 
Michigan  Paper  Co.,    (C.  C.  A.  4th  Cir. 

1910)  179  Fed.  776,  24  Am.  Bankr.  Rep. 
261;  In  re  Cotton,  (S.  D.  Qa.  1910)  183 
Fed.  181;  In  re  Mintzer,  (E.  D.  N.  Y. 
1912)  197  Fed.  647;  In  re  Arenson,  (D. 
C.  X.  J.  1912)  195  Fed.  609;  Franklin 
17.  Manning  Dry  Goods  Co.,  217  Fed.  929, 
133  C.  C.  A.  601. 

The  word  "false,"  as  used  in  section 
14b  (3),  means  more  than  merely  er: 
roneous  or  untrue,  being  used  in  its 
primary  legal  sense  as  importing  an  in- 
tention to  deceive;  and  such  a  statement, 
in  order  to  constitute  a  bar  to  a  dis- 
charge, must  have  been  knowingly  and 
intentionally  untrue.  Qilpin  v.  Mer- 
chants' Nat.  Bank,  (C.  C.  A.  3d  Cir. 
1908)  165  Fed.  607,  21  Am.  Bankr.  Rep. 
429 ;  Franklin  v.  Manning  Dry  Goods  Co., 
(1914)  217  Fed.  929,  133  C.  C.  A.  601; 
Frank  v.  Michigan  Paper  Co.,  (C.  C.  A. 
4th  Cir.  1910)  179  Fed.  778,  24  Am. 
Bankr.  Rep.  261. 

The  false  statement  in  writing  which  is 
enough  to  deny  a  discharge  implies  a 
statement  knowingly  false,  or  made  reck- 
lessly, without  an  honest  belief  in  its 
truth,  and  with  a  purpose  to  mislead  or 
deceive,  and  thereby  obtain  from  the  per- 
son to  whom  it  is  made  property  upon 
credit.  Gilpin  v.  Merchants*  Nat.  Bank, 
(3d  Cir.  1908)  165  Fed.  607,  611,  91 
C.  C.  A.  445,  449,  20  L.  R.  A.  (N.  S.) 
1023;  Firestone  r.  Harvey,  (C.  C.  A.  6th 
Cir.  1009)  174  Fed.  574,  23  Am.  Bankr. 
Rep.  468. 

In  In  re  Collins,  (E.  D.  Ark.  1907) 
157  Fed.  120,  it  was  held  that  a  dis- 
charge can  only  be  refused  where  the 
bankrupt  has  been  guilty  of  such  acts  as 
would  sustain  a  civil  action  for  fraud  or 
deceit,  and  where  the  statements  were 
eitlier  knowingly  false  or  fraudulent,  or 
made  so  recklessly  as  to  warrant  a  find- 
ing that  the  bankrupt  acted  fraudulently. 

In  order  to  be  "  false  "  so  as  to  bar  a 
discharge,  the  representations  made  by 
a  bankrupt  to  obtain  credit  must  have 
been  wilfully  or  intentionally  misleading. 
In  re  Kyte,  (M.  D.  Pa.  1909)  174  Fed 
807,  23  Am.  Bankr.  Rep.  414. 

Statement  made  by  mistake. —  A  state* 
ment  of  assets  and  liabilities,  made  by  a 
merchant  from  his  books  and  believed  by 
him  to  be  correct,  will  not  warrant  a 
denial  of  his  discharge  in  bankruptcy, 
although  it  was  in  fact  materially  er- 
roneous by  reason  of  the  failure  of  his 
bookkeeper,  through  illness,  to  enter  on 
the  books  certain  liabilities  which  existed 
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at  the  time  the  statement  was  made,  and 
which  were  in  consequence  omitted  there- 
from. In  re  Collins,  (E.  D.  Ark.  1907) 
157  Fed.  120,  19  Am.  Bankr.  Rep.  688, 
holding  that  all  presumptions  are  in  favor 
of  honesty,  and  if  the  actions  of  a  party 
are  such  that  the  presumption  of  honesty 
is  as  strong  as  that  of  wrong,  the  law 
requires  that  the  theory  of  honesty,  rather 
than  that  of  guilt,  be  adopted. 

But  see  In  re  Sliaffer,  (N.  D.  W.  Va. 
1909)  169  Fed.  724,  22  Am.  Bankr.  Rep. 
147,  holding  that  where  a  creditor  relied 
on  a  bankrupt's  statement,  which  was 
materially  false  in  fact,  in  selling  him 
goods  on  credit,  the  bankrupt  was  not 
entitled  to  a  discharge,  though  the  mis- 
take was  made  in  good  faith  and  was  not 
intentional. 

Who  may  object. —  The  right  to  oppose 
a  discharge  on  the  ground  that  the  bank- 
rupt has  obtained  property  on  credit  from 
any  person  upon  a  materially  false  state- 
ment in  writing,  made  to  such  person  for 
the  purpose  of  obtaining  such  property  on 
credit,  is  not  limited  to  the  creditor  de- 
frauded, but  may  be  properly  pleaded 
by  any  creditor  of  the  bankrupt.  In  re 
Harr,  (E.  D.  Mo.  1906)  143  Fed.  421,  16 
Am.  Bankr.  Rep.  213;  In  re  Carton,  (S. 
D.  N.  Y.  1906)  148  Fed.  63,  17  Am. 
Bankr.  Rep.  343;  In  re  Shaffer,  (N.  D. 
W.  Va.  1909)  169  Fed.  724,  22  Am. 
Bankr.  Rep.  147. 


Tlie  objections  may  Ije  interposed  by 
any  party  in  interest!  in  re  Miller,  (N. 
D.  la.  1912)  192  Fed.  730;  In  re  Kretz, 
(\V.  D.  Wash.  1914)  212  Fed.  784,  in 
which  the  court  held  that  creditors,  who 
are  parties  in  interest,  are  entitled  to 
object,  under  the  statute,  to  a  discharge 
if  a  false  statement  was  made  to  **  any 
person,"  and  that  it  was  not  necessary 
that  such  false  statement  should  have 
been  made  to  one  of  the  objecting  cred- 
itors. See  also  as  to  parties  who  may 
object  the  introductory  paragraph  of  sec- 
tion 146,  preceding  clause  (1),  and  the 
note  thereto. 

Specification  of  objections. —  The  objec- 
tions must  not  only  set  out  the  false  rep- 
resentations, but  the  name  of  the  person 
alleged  to  have  been  defrauded  must  be 
i?iven.  In  re  .Levey,  (N.  D.  N.  Y.  1904) 
133  Fed.  572,  13  Am.  Bankr.  Rep.  312. 
See  also  E.  H.  Godshalk  Co.  t?.  Sterling, 
(C.  C.  A.  3d  Cir.  1904)  129  Fed.  580, 
12  Am.  Bankr.  Rep.  302. 

Evidence  —  burden  of  proof. — ^Whilethe 
burden  of  proof  is  upon  the  objecting 
creditor  to  establish  the  cause  which  he 
claims  bars  a  discharge,  yet,  when  such 
creditor  shows  that  a  material  statement 
was  known  to  be  untrue  when  it  was 
made,  the  burden  of  proof  shifts  to  the 
bankrupt  to  show  that  it  was  not  made 
with  intent  to  deceive.  In  re  Arenson, 
(D.   C.  N.  J.  1912)    195  Fed.  609. 


(4)  [Concealment,  etc.,  of  assets.]  at  any  time  subsequent  to  the  first 
day  of  the  four  months  immediately  preceding  the  filing  of  the  petition 
transferred,  removed,  destroyed,  or  concealed,  or  permitted  to  be  removed, 
destroyed,  or  concealed,  any  of  his  property,  with  intent  to  hinder,  delay, 
or  defraud  his  creditors;  or  [{Inserted  1903,  which  excepted  pending 
cases)  32  Stat.  L.  798.] 

This  clause  was  re-enacted  without  change  in  1910  (36  Stat.  L.  839). 


Concealment,  etc.,  of  assets  —  In  gen- 
eral.—  The  bankrupt  is  not  entitled  to 
a  discharge,  under  section  146  (4)  if  at 
any  time  subsequent  to  the  first  day  of 
the  four  months  immediately  preceding 
the  filing  of  the  petition  in  bankruptcy 
he  has  transferred,  removed,  destroyed, 
or  concealed,  or  permitted  the  removal, 
destruction,  or  concealment  of,  any  of  his 
property,  with  the  intent  to  hinder,  de- 
lay, or  defraud  his  creditors.  In  re 
Ferguson,  (S.  D.  N.  Y.  1899)  95  Fed.  429, 

2  Am.  Bankr.  Rep.  586;  In  re  Dews,  (D. 
C.  R.  I.  1899)  96  Fed.  181,  3  Am.  Bankr. 
Rep.  691 J  In  re  Skinner,  (N.  D.  la. 
1899)  07  Fed.  190,  3  Am.  Bankr.  Rep. 
1G3;  In  re  O'Gara,  (D.  C.  Ore.  1899)  97 
Fed.  932,  3  Am.  Bankr.  Rep.  349;  In  re 
V'elch,    (S.   D.   Ohio   1899)    100  Fed.   65, 

3  Am.  Bankr.  Rep.  93;  In  re  Finkelstein, 
(S.  D.  N.  Y.  1900)  101  Fed.  418,  3  Am. 
I'ankr.  Rep.  800;  In  re  Quackenbush,  (N. 
D     y     Y.    1900)     102    Fed.    282,    4    Am. 


Bankr.  Rep.  274;  In  re  Hoffmann,  (S.  D. 
N.  Y.  1900)  102  Fed.  979,  4  Am.  Bankr. 
Rep.    331;    In  re   Bemis,    (N.   D.    N.    Y. 

1900)  104  Fed.  672,  6  Am.  Bankr.  Rep. 
36;  In  re  Heyman,  (S.  D.  N.  Y.  1900) 
104  Fed.  677,  4  Am.  Bankr.  Rep.  735; 
In  re  Becker,  (N.  D.  N.  Y.  1901)  106 
Fed.  54,  6  Am.  Bankr.  Rep.  438;  Bragassa 
V.   St.   Louis   Cycle,    (C.  C.   A.   6th   Cir. 

1901)  107  Fed.  77,  6  Am.  Bankr.  Rep. 
700;  In  re  Wilcox,  (C.  C.  A.  2d  Cir. 
1900)  109  Fed.  628,  6  Am.  Bankr.  Rep. 
362;  In  re  Covington,  (E.  D.  N.  C  1901) 
110  Fed.  143,  6  Am.  Bankr.  Rep.  373; 
In  re  Bullwinkle,  (S.  D.  N.  Y.  1901)  111 
Fed.  364,  6  Am.  Bankr.  Rep.  756;  Oaborne 
t».  Perkins,  (C.  C.  A.  1st  Cir.  1901)  112 
Fed.  127,  7  Am.  Bankr.  Rep.  250;  In  re 
Royal,  (E.  D.  N.  C.  1901)  112  Fed.  135, 
7  Am.  Bankr.  Rep.  106;  In  re  Stoddart, 
(D.  C.  \Vat*li.  1902)  114  Fed.  486,  7  Am. 
Bankr.  Kep.  7<>2:  In  re  Greenberg,  (D.  C. 
Conn.  1002)    114  Fed.  773,  8  Am!  Bankr. 
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Rep.    94;    In   re   Holstein,    (D.    C.    Conn. 
1902)    114  Fed.  794,  8  Am.  Bankr.  Rep. 
147;  In  re  Otto,   (D.  C.  N.  J.  1902)    116 
Fed.  860,  8  Am.  Baukr.  Rep.  305;  Fields 
p.  Karter,    (C.  C.  A.  5th  Cir.  1902)    116 
Fed.  960,  8  Am.  Bankr.  Rep.  351;  In  re 
Schenck,    (D.   C.   Wash.    1902)    116   Fed. 
664,  8  Am.  Bankr.  Rep.  727;   Hudson  v. 
Mercantile   Nat.    Bank,    (8th    Cir.    1902) 
119    Fed.   346,   56   C.    C.   A.   250,   9   Am, 
Bankr.   Rep.   432;    In  re  Leslie,    (N.   D. 
N.  Y.  1903)    119  Fed.  406,  9  Am.  Bankr. 
Rep.   661;   In  re  Fleishman,    (N.   D.   111. 
1902)    120  Fed.  960,  9  Am.  Bankr.  Rep. 
557;  In  re  Dauchy,   (N.  D.  N.  Y.  1903) 
122  Fed.  688,   10  Am.  Bankr.   Rep.  527; 
In  re  Galley,  (C.  C.  A.  7th  Cir.  1904)  127 
Fed.  538,  11  Am.  Bankr.  Rep.  539;  In  re 
Breiner,    (N.  D.  la.   1904)    129  Fed.  155, 
11  Am.  Bankr.  Rep.  684;  In  re  Gift,   (M. 
D.  Pa.  1904)   130  Fed.  230,  12  Am.  Bankr. 
Rep.  244;  In  re  Breitling,    (C.  C.  A.  7th 
Cir.   1904)    133  Fed.   146,   13  Am.  Bankr. 
Rep.   126;   Barton  v.  Texas  Produce  Co.j 
(C.   C.  A.   8th   Cir.    1905)    136   Fed.   355, 
14  Am.   Bankr.   Rep.  502;    In  re  Young, 
(E.  D.  N.  C.  1905)    140  Fed..  728,  15  Am. 
Bankr.  Rep.  477;   U.  S.  v.  Cohn,    (S.  D. 
N.  Y.  1906)    142  Fed.  983,  15  Am.  Bankr. 
Rep.  359;  Vehon  r.  Ullman,  (C.  C.  A.  7th 
Cir.   1906)    147  Fed.  694,  17  Am.  Bankr. 
Rep.  435;  In  re  Jacobs,   (D.  C.  Ore.  1906) 
147   Fed.   797,   17   Am.  Bankr.  Rep.  470; 
In  re  McKane,    (E.  D.  N.  Y.   1907)    152 
Fed.  733,  19  Am.  Bankr.  Rep.  103;  In  re 
Olansky,    (E.    D.   N.    Y.    1908)    163    Fed. 
428,  20  Am.  Bankr.  Rep.   780;   Seigel  v. 
Cartel,  (C.  C.  A.  8th  Cir.  1908)   164  Fed. 
691,  21  Am.  Bankr.  Rep.  140;  In  re  Good- 
man,   (E.  D.  Pa.   1909)    171  Fed.  287,  22 
Am.  Bankr.  Rep.  570;  In  re  Nelson,    (S. 
D.  N.  Y.  1909)    179  Fed.  320;  In  re  Mc- 
Cann,    (E.   D.   Pa.    1910)    179   Fed.    576; 
In  re  Borg,   (D.  C.  Minn.  1910)    184  Fed. 
640 ;  Pirvitz  t?.  Pithan,  ( C.  C.  A.  8th  Cir. 
1912)     194   Fed.    403;    In   re  Hirshowitz, 
(M.  D.   Pa.    1912)    194   Fed.   562;    In  re 
Bouck,   (S.  D.  N.  Y.  1912)    199  Fed.  453; 
In  re  Diamond,    (E.   D.   Wis.    1913)    204 
Fed.    137;   In  re   Schickerling,    (C.   C.   A. 
2d  Cir.  1913)    204  Fed.  592;  In  re  Felts, 
(N.   D.    la.    1909)    205   Fed.    983;    In  re 
Cohen,   (C.  C.  A.  2d  Cir.  1913)   206  Fed. 
457;  In  re  Silverman,  (N.  D.  N.  Y.  1913) 
206  Fed.   960;   In  re  McNamara,    (S.  D. 
N.    Y.    1899)    2    Am.    Bankr.    Rep.    566; 
In  re  Berner,  (S.  D.  Ohio)  4  Am.  Bankr. 
Rep.  383;   In  re  Steindler,    (S.  D.  N.  Y. 
1900)  5  Am.  Bankr.  Rep.  63;  In  re  Gross, 
(S.  D.  N.  Y.    1901)    5  Am.  Bankr.   Rep. 
271;   Ablowich  r.  Stursburgh,    (C.  C.  A. 
2d  Cir.    1901)    6    Am.    Bankr.   Rep.    403, 
affirming  In  re  Ablowich,    (S.   D.   N.  Y. 
1900)  99  Fed.  81,  3  Am.  Bankr.  Rep.  586; 
In  re  Cabus,    (S.  D.  N.  Y.  1901)    6  Am. 
Bankr.  Rep.   156. 

Under  this  section  it  is  possible  that 
a  discharge  may  be  denied,  yet  that  which 
was  conveyed  in  fraud  cannot  be  re- 
covered.     This   because    section    67e   only 


pronounces  such  conveyances  "null  and 
void  "  when  not  made  to  "  purchasers  in 
good  faith  and  for  a  present  fair  consid- 
eration." Lewis  V.  Julius,  (S.  D.  N.  Y. 
1913)    212    Fed.    225. 

The  purpose  of  section  IJ^h  (4)  is  to 
prevent  dishonest  and  unscrupulous  debtors 
from  imposing  upon  the  public  in  gen- 
eral, and  their  creditors  in  particular; 
and  in  order  to  be  entitled  to  a  discharge 
it  is  essential  that  a  bankrupt  should 
come  into  court  with  clean  hands,  and 
show  that  his  conduct  has  been  that  of 
an  honest,  upright  man.  In  re  James, 
(C.  C.  A.  4th  Cir.  1910)  181  Fed.  476. 
Necessity  of  transfer  being  within  four 
months  period. —  The  statute  requires 
that  a  fraudulent  transfer,  in  order  to 
prevent  a  discharge,  must  be  made  within 
four  months.  In  re  Brumbaugh,  (1).  C. 
Pa.  1904)  128  Fed.  971,  12  Am.  Bankr. 
Rep.  204;  Stephenson  v.  Bird,  (1910) 
168  Ala.  363,  53  So.  92,  Ann.  Cas.  1912B 
249;  In  re  W^akefield,  (N.  D.  N.  Y.  1913) 
207  Fed.  180;  In  re  Hennebry,  (N.  D.  la. 
1913)  207  Fed.  882.  See  also  In  re 
Dauchy,  (C.  C.  A.  2d  Cir.  1904)  130  Fed. 
532,   11   Am.  Bankr.   Rep.  611. 

Continuing  concealment. —  The  word 
"  concealed "  is  sufliciently  elastic  in  its 
meaning  to  include  a  continuous  conceal- 
ment; and  a  bankrupt  who  concealed 
property  from  his  creditors  while  insol- 
vent before  the  four  months  period,  and 
kept  the  same  concealed  until  within  the 
four  months,  and  until  it  was  discovered 
by  another,  is  not  entitled  to  a  discharge. 
In  re  James,  (E.  D.  N.  C.  1910)  175  Fed. 
894,  23  Am.  Bankr.  Rep.  703,  affirmed 
(C.  C.  A.  4th  Cir.  1910)  181  Fed.  476; 
In  re  White,  (D.  C  Ore.  1915)  222  Fed. 
688.  See  also  In  re  Jacobs,  (D.  C.  Ore. 
1906)  147  Fed.  797,  17  Am.  Bankr.  Rep. 
470. 

Property  conveyed  in  fraud  of  creditors 
prior  to  four  months  period. — The  failure 
of  a  bankrupt  to  include  in  his  petition 
and  schedules  real  estate  which  he  caused 
to  be  conveyed  to  another  some  years 
before  for  the  purpose  of  defrauding  his 
then  creditors,  and  which  is  still  held  by 
the  grantee  on  a  secret  trust  for  the  bank- 
rupt, is  a  fraudulent  concealment  of  prop- 
erty from  his  trustee.  In  re  Wilcox,  (C. 
C.  A.  2d  Cir.  1900)  109  Fed.  628,  6  Am. 
Bankr.  Rep.  362.  See  also  In  re  Olansky, 
(E.  D.  N.  Y.  1908)  163  Fed.  428,  20  Am. 
Bankr.  Rep.  780. 

What  constitutes  fraudulent  transfer. 
—  Where  the  bankrupts  sold  their  assets 
to  a  corporation  made  up  of  their  rela- 
tives and  gave  the  purchase  price  to  their 
attorney  to  distribute,  upon  condition 
that  each  creditor  should  compromise  his 
debt  on  getting  his  dividend,  and  if  he 
refused  he  was  to  be  excluded  and  his 
share  go  to  the  bankrupt's  attorney,  it 
constitutes  such  a  fraudulent  transfer  as 
will  debar  the  bankrupt  from  the  right 
to  a  discharge.    In  re  Julius,  (S.  D.  N.  Y. 
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1913)  209  Fed.  371,  wherein  the  court 
said:  "Nor  does  it  in  the  least  matter 
that  the  bankrupts  might  be  in  any  case 
entitled  to  a  discharge  in  bankruptcy. 
Certainly  it  is  one  thing  to  get  a  dis- 
charge after  one  has  submitted  oneself 
to  the  Bankruptcy  Court,  and  another  to 
get  it  out  of  hand  upon  such  statement 
and  examination  as  one  may  accord  sua 
sponie.  No  doubt  an  extortionate  cred- 
itor has  it  in  his  power  to  abuse  an  honest 
bankrupt  by  insisting  upon  his  getting 
his  release  from  the  Bankruptcy  Court. 
That  is  a  penalty  for  an  unworthy  bar, 
but  a  court  cannot  permit  the  creditor^ 
to  be  coerced  into  accepting  the  bank- 
rupt's statement  of  his  resources,  even 
when  the  statement  eventually  turns  out 
to  have  been  correct.  The  transfer  was 
therefore  in  fraud  of  the  creditors' rights, 
in  that  it  compelled  them  to  surrender 
their  debts  upon  pain  of  getting  nothing 
at  all.  It  deprived  them  of  their  rights 
as  much  as  though  the  whole  of  the  pro- 
ceeds had  not  been  distributed." 

Adjudication  as  to  fraudulent  transfer, 
—  The  final  determination  in  a  bank- 
ruptcy proceeding  in  which  the  bankrupt 
is  a  party  that  a  certain  transfer  by  him 
was  a  fraud  upon  the  rights  of  his  cred- 
itors will  prevent  a  discharge.  In  re 
Miller,  (1906)   135  Fed.  591. 

The  judgment  of  a  state  court,  in  a 
suit  brought  by  a  bankrupt's  trustee,  re- 
fusing to  set  aside  a  transfer  of  property 
made  by  the  bankrupt,  as  fraudulent,  con- 
cludes creditors,  who  cannot,  therefore, 
set  up  the  same  ground  to  defeat  the 
bankrupt's  discharge.  In  re  Tiffany,  (S. 
D.  N.  Y.  1906)  147  Fed.  314,  13  Am. 
Bankr.  Rep.  310. 

What  constitutes  concealment,  removal, 
or  destruction  of  property  —  Transfer  to 
bankrupt's  wife, —  Where  a  debtor,  four 
months  prior  to  filing  his  petition  in 
bankruptcy,  transfers  real  and  personal 
property  to  his  wife,  without  considera- 
tion, and  with  intent  to  defraud  his 
creditors,  and  then  states  in  his  schedule 
that  he  has  no  property  of  any  kind,  he 
is  guilty  of  knowingly  and  fraudulently 
concealing  from  his  trustee  property  be- 
longing to  his  estate  in  bankruptcy,  and 
is  not  entitled  to  be  discharged.  In  re 
Skinner,  (N.  D.  la.  1899)  97  Fed.  190, 
3  Am.  Bankr.  Rep.  163.  To  the  same 
effect,  see  In  re  Graves,  (M.  D.  Pa.  1911) 
189  Fed.  847;  In  re  Hirshowitz,  (M.  D. 
Pa.   1912)    194  Fed.  562. 

So,  also,  where  the  bankrupt  has  an 
interest  in  real  estate  which  stands  in 
his  wife's  name,  he  should  include  such 
interest  in  his  schedules;  and  his  failure 
to  do  so  is  ground  for  refusing  his  dis- 
charge. In  re  Borg,  (D.  C.  Minn.  1910) 
184  Fed.  640. 

XAHiere  it  appeared  that  the  bankrupt, 
shortly  before  bankruptcy,  and  in  antici- 
pation of  the  levy  of  an  execution  on  a 


judgment,  obtained  from  '  his  brokers 
$2,000  in  the  form  of  cash  which  was  kept 
in  the  brokers'  strong  box  for  a  few  days, 
later  deposited  in  the  name  of  the  brokers' 
cashier,  and  still  later  returned  into  an 
account  in  the  name  of  the  bankrupt's 
wife  and  was  not  scheduled  as  part  of 
the  bankrupt's  assets,  it  was  held  that 
there  was  such  concealment  of  assets  as 
would  warrant  refusing  a  discharge.  In 
re  De  Mauriac,  (E.  D.  N.  Y.  1913)  206 
Fed.   358. 

But  the  fact  that  a  bankrupt  did  not 
schedule  or  turn  over  to  his  trustee  the 
produce  of  lands  which  he  claimed  were 
owned  by  his  wife,  where  there  was  no 
concealment  of  the  property,  and  the 
claim  was  openly  made,  does  not  consti- 
tute a  knowing  and  fraudulent  conceal- 
ment of  property  which  will  defeat  his 
right  to  a  discharge,  although  the  prop- 
erty may  have  been,  as  matter  of  law, 
a  part  of  his  estate.  In  re  Marsh,  (D. 
C.  Vt.  1901)    109  Fed.  602. 

So,  also,  it  has  been  held  that  the  fact 
that  a  bankrupt  transferred  property  to 
his  wife  befq^e  the  passage  of  the  Bank- 
ruptcy Law,  and  that  he  failed  to  sched- 
ule such  property,  constitutes  no  ground 
for  refusing  him  a  discharge,  when  it  does 
not  appear  that  the  wife  holds  the  prop- 
erty in  secret  trust  for  his  benefit.  In  re 
Goodale,  (N.  D.  N.  Y.  1901)  109  Fed. 
783,  6  Am.  Bankr.  Rep.  4&3. 

Where  it  appeared  that  within  four 
months  prior  to  bankruptcy  the  bankrupt 
paid  $4,500  to  his  wife  who  thereafter 
gave  $1,250  of  the  sum  to  the  bankrupt 
to  go  to  Europe  and  see  friends  there, 
with  a  view  to  obtaining  further  capital 
to  put  into  his  business,  and  the  special 
master  found  that  the  payment  to  the 
wife  was  borrowed  money  due  him,  it 
was  held  that  although  the  payment 
might  have  been  preferential,  it  did  not 
constitute  a  transfer  or  concealment  with 
intent  to  hinder,  delay,  or  defraud  cred- 
itors so  as  to  prevent  the  bankrupt's 
discharge.  In  re  Marcus,  (C.  C.  A.  2d 
Cir.  1913)  203  Fed.  29,  wherein  the  court 
said :  "  What  she  might  do  with  the 
money  after  she  received  it  in  payment 
of  the  debt  to  her  was  of  course  her  own 
aflfair." 

Transfer  to  bankrupt's  children, — 
Where,  on  an  application  by  a  bankrupt 
for  a  discharge,  it  appears  that  he  con- 
sidered a  large  portion  of  his  legal  liabil- 
ities to  be  unjust,  that  in  view  of 
bankruptcy  he  contemplated  transferring 
considerable  property  directly  to  his 
daughter,  but  was  deterred  from  doing  so 
by  being  warned  that  such  proceeding 
would  probably  get  him  into  trouble,  and 
that  he  then,  by  a  series  of  questionable 
trades,  so  manipulated  his  property  that 
his  children  were  benefited  to  the  extent 
of  several  thousand  dollars,  at  the  ex- 
pense of  his  estate,  it  was  held  that  his 
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diBcharge  should  be  denied.  In  re  Schenck, 
(D.  C.  Wash.  1902)  116  Fed.  654,  8  Am. 
Bankr.  Rep.  727. 

Property  conveyed  to  relative, —  If  a 
bankrupt,  while  insolvent,  conveys  prop- 
erty to  a  near  relative  without  considera- 
tion, and  afterwards  fails  to  disclose  the 
existence  of  such  property  in  his  sched- 
ules, he  is  prima  facie  guilty  of  conceal- 
ing assets  from  his  trustee,  although  the 
conveyance  may  liave  been  made  more 
than  four  months  before  the  petition  was 
filed.  But  if  his  innocence  is  made  to 
appear,  the  conveyance,  and  the  subse- 
quent omission  of  the  property  from  the 
schedules,  will  interpose  no  obstacle  to 
the  bankrupt's  discharge.  In  re  McCann, 
(E.  D.  Pa.  1910)  179  Fed.  675. 

Transfer  to  corporation  owned  by  bank- 
rupt.—  In  In  re  Perger,  (E.  D.  X.  Y. 
1912)  200  Fed.  326,  a  bankrupt  was 
refused  a  discharge  because  he  concealed 
property  by  transferring  it  to  a  corpora- 
tion which  did  not  exist  except  as  merely 
a  form  of  business  activity  by  the  bank- 
rupt himself. 

Property  held  in  trust  for  bankrupt. — 
The  intentional  omission  by  a  bankru]Jt 
to  schedule  or  bring  to  the  attention  of 
his  trustee  an  interest  in  real  -estate 
which  a  short  time  prior  to  his  bank- 
ruptcy he  conveyed  in  trust,  the  income 
to  be  paid  to  another  during  life,  and 
the  property  then  to  be  held  for  his  own 
benefit,  constitutes  ground  for  refusing 
him  a  discharge.  In  re  Stoddart,  (D.  C. 
Wash.  1902)  114  Fed.  486,  7  Am.  Bankr. 
Rep.  762. 

So,  also,  where  a  bankrupt's  mother 
bequeathed  one-half  the  residue  of  her 
estate  to  the  bankrupt's  wife,  in  trust, 
to  pay  the  interest  and  income  to  the 
bankrupt  free  from  the  claims  of  the 
creditors,  and  to  pay  from  time  to  time 
to  the  bankrupt  ho  much  of  the  principal 
as  the  trustee  should  deem  proper,  in  such 
manner  as  to  free  it  from  the  claims  of 
creditors,  it  was  held  that,  before  he 
could  secure  a  didcliarge,  the  bankrupt 
must  assign  his  interest  in  the  income 
to  his  trustee  in  bankruptcy,  though  his 
right  to  the  principal  being  conditioned 
on  the  option  of  the  trustee,  need  not  be 
so  assigned.  In  re  Fleishman,  (X.  D.  111. 
1902)  120  Fed.  960,  9  Am.  Bankr.  Rep. 
657. 

The  failure  to  schedule  a  resulting  trust 
amounts  to  a  fraudulent  concealment  of 
property  from  the  trustee,  and  justifies 
the  court  in  refusing  a  discharge,  iiud- 
Bon  i\  Mercantile  Nat.  Bank,  (8th  Cir. 
1902)  119  Fed.  346,  56  C.  C.  A.  250,  9 
Am.  Bankr.  Rep.  432 

Concealment  of  valueless  property. — 
But  it  is  no  ground  for  refusing  a  bank- 
rupt's application  for  discharge  that  he 
omitted  to  list  in  his  schedule  a  lease- 
hold interest  in  realty,  under  a  yearly 
lease,  where  there  is  no  evidence  tliat  the 
use  of  the  property  was  worth  more  than 


the  rent.  In  re  Hirech,  (S.  D.  X.  Y. 
1899)  97  Fed.  571,  3  Am.  Bankr.  Rep. 
344. 

And  where  a  bankrupt  failed  to  sched- 
ule a  piece  of  real  estate  of  small  and 
uncertain  value  it  was  held  not  to  justify 
the  withholding  of  his  discharge.  In  re 
Xeely,  (S.  D.  N.  Y.  1904)  134  Fed.  667, 
12  Am.  Bankr.  Rep.  407.  See  also  In  re 
Todd,  (D.  C.  Vt.  1901)  112  Fed.  315, 
7  Am.  Bankr.  Rep.  770. 

Transfer  by  chattel  mortgage. —  Where, 
on  the  hearing  of  objections  to  the  dis- 
charge of  bankrupt  partners  on  the 
ground  df  having  fraudulently  concealed 
property  from  their  trustee,  it  was  shown 
that  they  aided  and  assisted  in  a  transfer 
of  the  partnership  property  to  a  creditor 
by  means  of  cne  foreclosure  of  a  chattel 
mortgage  previously  given  by  them  more 
than  four  months  prior  to  the  bank- 
ruptcy, the  question  whether  such  acta 
were  sufiicient  in  law  to  bar  their  dis- 
charge depends  on  the  validity  of  the 
chattel  mortgage  and  its  foreclosure,  and 
a  discharge  will  not  be  granted  until  that 
question  has  been  determined  in  a  proper 
proceeding  therefor.  In  re  Olansky,  (E. 
D.  N.  Y.  1908)  163  Fed.  428,  20  An^ 
Bankr.    Rep.    780. 

A  payment  of  lawful  debts  is  not  a 
concealment  of  assets.  In  re  Mintzer, 
(E.  D.  N.  Y.  1912)  197  Fed.  647,  wherein 
the  facts  showed  that  after  the  bankrupt's 
credit  was  stopped  by  the  association  con- 
trolling those  dealers  from  whom  he  was 
purchasing  goods,  and  apparently  after 
he  must  have  known  that  without  credit 
he  could  do  nothing  except  wind  up  his 
business  or  proceed  on  a  cash  basis,  he 
continued  to  pay  debts.  The  court  said: 
"  Many  of  these  payments  may  have  been 
preferential,  but  the  creation  of  a  prefer- 
ence without  intent  to  defraud  other 
creditors  is  not  a  ground  for  denying  dis- 
charge, and  a  payment  of  lawful  debts  ia 
not  a  concealment  of  assets." 

Property  which  does  not  paia  to  trus- 
tee.—  The  fact  that  a  bankrupt  does  not 
schedule  or  turn  over  to  his  trustee 
property  which  forms  no  part  of  the 
estate  in  bankruptcy,  cannot  be  s^id  to 
be  a  concealment  of  such  property,  and 
does  not  bar  the  bankrupt's  right  to  a 
discharge.  In  re  Quackenbush,  (X.  D. 
X.  Y.  1900)  102  Fed.  282,  4  Am.  Bankr. 
Rep.  296;  In  re  Mudd,  (W.  D.  Mo.  1900) 
105  Fed.  348,  5  Am.  Bankr.  Rep.  244; 
In  re  Goodale,  (X.  D.  X.  Y.  1901)  109 
Fed.  783,  6  Am.  Bankr.  Rep.  493;  In  re 
Todd,  (D.  C.  Vt.  1901)  112  Fed.  315,  7 
Am.  Bankr.  Rep.  770;  In  re  Semmel, 
(M.  D.  Pa.  1902)  118  Fed.  487,  9  Am. 
Bankr.  Rep.  351;  In  re  Parish,  (X.  D. 
la.  1903)  122  Fed.  653,  10  Am.  Bankr. 
Rep.   548;    In  re   Le  Claire,    (X.   D.    la. 

1903)  124  Fed.  654,  10  Am.  Bankr.  Rep. 
733;    In   re   Dauchy,    (C.    C.    A.    2d   Cir. 

1904)  130  Fed.  532*,  11  Am.  Bankr.  Rep. 
511;   In  re  Dohertv,    (D.  C  Conn.   1904) 
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136  Fed.  432,  13  Am.  Bankr.  Rep.  549. 
And  see  generally  the  annotation  under 
the  several  subdivisions  of  section  70a,  as 
.  to  what  property  passes  to  the  trustee  in 
bankruptcy. 

Property  acquired  after  the  adjudica- 
tion does  not  vest  in  the  trustee,  and  the 
fact  that  such  property  has  not  been 
scheduled  does  not  constitute  a  defense 
to  a  petition  for  discharge.  In  re  Parish, 
(N.  D.  la.  1903)  122  Fed.  563,  10  Am. 
Bankr.  Rep.  648. 

Exempt  property. — ^A  bankrupt  who,  in 
the  schedules  accompanying  his  petition, 
declares  that  he  has  no  property,  but 
later  on,  as  a  part  of  his  state  exemption, 
claims  certain  property,  is  not  on  this 
account  to  be  charged  with  concealing  such 
property  so  as  to  lose  his  right  to  a  dis- 
charge. In  re  Semmel,  (M.  D.  Pa.  1902) 
118  Fed.  487,  9  Am.  Bankr.  Rep.  351. 
See  also  In  re  To<ld,  (D.  C.  Vt.  1901) 
112  Fed.  315,  7  Am.  Bankr.  Rep.  770. 
And  see  annotation  under  section  6,  supra, 
^  A  claian  for  alimony,  made  by  a  mar- 
ried woman  in  a  suit  for  divorce,  which 
was  pending  at  the  time  of  her  bank- 
ruptcy, is  not  property  which  she  could 
have  disposed  of,  such  as  would  vest  in 
her  trustee;  and  her  failure  to  schedule 
the  same  is  not  a  concealment  of  property 
which  defeats  her  right  to  a  discharge; 
nor  is  her  refusal  to  convey  to  the  trus- 
tee property  subsequently  awarded  to  her 
as  alimony,  and  which  she  claims  under 
the  statute  as  her  homestead,  suflScient 
ground  for  refusing  a  discharge.  In  re 
Le  Claire,  (X.  D.  la.  1903)  V2A  Fed.  654, 
10  Am.  Bankr.  Rep.  733. 

Intent. —  JLn  order  to  be  effective  as  an 
objection  to  the  bankrupt's  discharge,  it 
is  essential  that  the  transfer,  removal, 
destruction,  or  concealment  of  property 
inhibited  by  section  146  (4)  be  made  with 
the  intention  to  hinder,  delay,  or  defraud 
the  bankrupt's  creditors.  In  re  Cornell, 
(S.  D.  N.  Y.  1899)  97  Fed.  29,  3  Am. 
Bankr.  Rep.  172;  In  re  Hirsch,  (S.  D. 
N.  Y.  1899)  97  Fed.  571,  3  Am.  Bankr. 
Rep.    344;    In   re   Morrow,    (N.    D.    Cal. 

1899)  97  Fed.  574,  3  Am.  Bankr.  Rep. 
263;  In  re  Freund,  (S.  D.  N.  Y.  1899) 
98  Fed.  81,  3  Am.  Bankr.  Rep.  418;  In  re 
Wood,  (S.  D.  N.  Y.  1900)  98  Fed.  972, 
3  Am.  Bankr.  Rep.  572;  In  re  McBryde, 
(E.  D.  N.  C.  1899)  99  Fed.  686,  3  Am. 
Bankr.  Rep.  729;  In  re  Wetmore,  (E.  D. 
Pa.  1900)  99  Fed.  703,  3  Am.  Bankr. 
Rep.    700;    In   re    Pierce,    (N.    D.    X.    Y. 

1900)  103  Fed.  64;  In  re  Locks,  (\V.  D. 
N.  Y.  1900)  104  Fed.  783,  5  Am.  Bankr. 
Rep.  136;  In  re  Bryant,  (E.  D.  Tenn 
1900)  104  Fed.  789,  5  Am.  Bankr.  Rep. 
114;  In  re  Conn,  (D.  C.  Ore.  1901)  108 
Fed.  525,  6  Am.  Bankr.  Rep.  217;  In  re 
Marsh,  (D.  C.  Vt.  1901)  109  Fed.  602; 
In  re  Eaton,  (N.  D.  N.  Y.  1901)  110  Fed. 
731,  6  Am.  Bankr.  Rep.  531;  In  re  Todd, 
(D.  C.  Vt.  1901)  112  Fed.  315,  7  Am. 
Bankr.  Rep.  770;  In  re  Lesser,   (C.  C.  A. 


2d  Cir.  1902)   114  Fed.  83,  8  Am.  Bankr. 
Rep.    15,   reversing    (S.   D.   N.   Y.    1901) 
5    Am.    Bankr.    Rep.    330;    In   re    Miner, 
(D.  C.  Ore.   1902)    114  Fed.  998,  8  Am. 
Bankr.  Rep.  248;  In  re  Beebe,  (E.  D.  Pa. 
1902)    116  Fed.   48,  8  Am.  Bankr.   Rep. 
697;    In  re  Semmel,    (M.    D.   Pa.    1902) 
118   Fed.   487,   9  Am.   Bankr.   Rep.   351; 
In  re  Blalock,    (D.   C.   S.   C.   1902)    118 
Fed.  679,  9  Am.  Bankr.  Rep.  266;  In  re 
Patterson,    (N.  D.  N.  Y.  1903)    121  Fed. 
921,   10  Am.  Bankr.  Rep.  371;   In  re  Le 
Claire,    (N.  D.   la.    1903)    124   Fed.   654, 
10  Am.  Bankr.  Rep.  733;  Woods  r.  Little, 
(C.   C.   A.   3d   Cir.    1905)    134   Fed.   229, 
13  Am.  Bankr.  Rep.   742;    In  re  Taplin, 
(N.  D.   la.   1905)    135  Fed.  861,   14  Am. 
Bankr.  Rep.   360;   In  re  Kolster,    (D.  C. 
Xev.  1906)    146  Fed.  138,  17  Am.  Bankr. 
Rep.  52;  In  re  Berry,  (S.  D.  N.  Y.  1906) 
146  Fed.  623,   16  Am.  Bankr.  Rep.  564; 
In  re  Griffin,   (S.  D.  Ala.  1907)    154  Fed. 
637,  19  Am.  Bankr.  Rep.  78;  In  re  Fan- 
ning, (E.  D.  N.  Y.  1907)   155  Fed.  701,  19 
Am.  Bankr.  Rep.  55;    In  re  McKee,    (E. 
D.    X.   Y.    1908)    165    Fed.   269,   21    Am. 
Bankr.  Rep.  306;  Klein  v.  Powell,   (C  C 
A.   3d  Cir.   1909)    174  Fed.   640,  23  Am. 
Bankr.  Rep.  494;  In  re  Kvte,  (M.  D.  Pa. 
1909)-  174  Fed.  867,  23  Am.  Bankr.  Ren. 
414;  In  re  Polakoff,    (N.  D.  N.  Y.  1899) 
1    Am.    Bankr.   Rep.   358;    In   re   Berner, 
(S.    D.   Ohio)    4   Am.   Bankr.   Rep.   383; 
Matter  of  Harris,   (D.  C.  N.  J.   1904)    11 
Am.    Bankr.    Rep     649;    In  re   Schofield, 
(E.   D.    Pa.    1905)    17    Am.   Bankr.   Rep. 
918;    In  re   Alleman,    (M.   D.   Pa.    1908) 
20  Am.  Bankr.  Rep.  745;  In  re  McLellan, 
(X.  D.  X.  Y.  1913)    204  Fed.  482;   In  re 
Julius,  (C.  C.  A.  2d  Cir.  1914)  217  Fed.  3, 
L.  R.  A.  1915C  89,  wherein  the  court  dis- 
tinguished the  intent  to  defraud  from  the 
intent    to    hinder    or    delay,    as    follows: 
"  The  intent  to  defraud  is  something  dis- 
tinct from  the  mere  intent  to  delay  or 
hinder.     But  there  is  no  distinction  be- 
tween delaying  and  hindering.  .  ,  .  There 
are    two   classes   of    transfers    under   the 
Act:     (1)   Those  which  have  been  entered 
into     with      actual      fraudulent      intent. 
(2)    Those  where,  from  the  terms  of  the 
agreement  or  the  nature  of  the  transac- 
tion itself,  the  fraudulent  intent  is  pre- 
sumed  to   exist  as   an   inference   of  law. 
In  the  one  class  the  fraudulent  intent  is 
always  a  question  of  fact,  and  in  the  other 
it  is  a  question  of  law.     Thus  if  one  who 
is  insolvent   makes  a  voluntary  transfer 
of  his  property,  receiving  no  valuable  con- 
sideration therefor,  the  law  will  infer  the 
intent,  even  though  he  may  have  made  the 
transfer  with  an  honest  motive.     In  such 
cases  no  evidence  of  intention  can  be  re- 
ceived to  change  that  presumption.    Such 
a     conveyance     necessarily     operates     to 
hinder,   delay,   or   defraud   the   creditors, 
and  the  grantor  will  in  such  a  case  be 
presumed    to    intend    the    natural    and 
necessary  consequences  of  his  acts." 
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The  right  to  ft  discharge  is  forfeited,  if 
the  bankrupt  knowingly  conceals  his  prop- 
erty, and  the  wrongful  act,  when  once 
committed  during  the  proceedings,  may  not 
be  avoided,  so  as  to  restore  the  dishonest 
bankrupt  to  his  former  status,  and  enable 
him  to  reap  the  benefits,  notwithstanding 
the  attempt.  In  re  Sussman,  (M.  D.  Pa. 
1911)   190  Fed.  111. 

The  mere  concealment  of  property  by 
the  bankrupt  is  not  ground  for  denying 
a  discharge,  if  it  was  not  done  knowingly 
and  fraudulently.  In  re  Pierce,  (N.  D. 
N.  Y.  1900)   103  Fed.  64. 

A  fraudulent  conveyance  by  the  bank- 
rupt is  not  in  itself  a  bar  to  the  bankrupt's 
discharge.  In  re  Berner,  (S.  D.  Ohio)  4 
Am.  Bankr.  Rep.  383. 

Preferential  transfer. —  Section  145  (4) 
does  not  include  a  mere  preferential  pay- 
ment made  to  a  creditor,  which  does  not 
constitute  a  transfer  of  property  with 
intent  to  defraud  other  creditors.  In  re 
Maher,  (D.  C.  Mass.  1906)  144  Fed.  503, 
16  Am.  Bankr.  Rep.  340.  See  also  In  re 
Hamilton,  (W.  D.  N.  Y.  1904)  133  Fed. 
823,  13  Am.  Bankr.  Rep.  333. 

A  preference  alone,  even  if  it  be  a  void- 
able one,  is  not  a  bar  to  a  discharge.  It 
does  not  constitute  a  conveyance  of  prop- 
erty with  intent  to  delay  or  defraud  cred- 
itors. In  re  Friedrich,  (D.  C.  Minn.  1912) 
199  Fed.  193. 

Intent  alone  insufficient. —  While  intent 
is  a  material  inquiry  on  an  issue  as  to  the 
concealment  of  the  assets  by  a  bankrupt, 
nevertheless  a  fraudulent  intent  alone  does 
not  justify  a  refusal  of  a  discharge;  it  is 
necessary  that  assets  belonging  to  the 
estate  were  actually  concealed  or  withheld. 
Vehon  v.  Ullman,  (C.  C.  A.  7th  Cir.  1906) 
147   Fed.   694,   17  Am.   Bankr.  Rep.   435. 

Concealment  of  firm,  assets  by  one  mem- 
ber of  a  partnership  alone  will  not  deprive 
another  partner  of  his  right  to  a  dis- 
charge. In  re  Schachter,  (S.  D.  X.  Y. 
1909)  170  Fed.  683,  22  Am.  Bankr.  Rep. 
389. 

Advice  of  coimsel. — The  failure  to  sched- 
ule, or  to  turn  over  to  the  trustee,  certain 
assets,  upon  the  advice  of  counsel,  to  whom 
the  facts  have  been  fully  disclosed,  and 
whose  advice  is  sought,  received,  and  acted 
upon  in  good  faith,  and  not  with  the  inten- 
tion of  evading  the  Bankruptcy  Law,  will 
tend  to  relieve  the  bankrupt  in  so  far  as 
that  such  failure  will  not  bar  his  discharge. 
In  re  Hansen,  (D.  C.  Ore.  1901)  107 
Fed.  252,  6  Am.  Bankr.  Rep.  747;  In  re 
Stoddart,  (D.  C.  Wash.  1902)  114  Fed. 
486,  7  Am.  Bahkr.  Rep.  762 ;  In  re  Breit- 
ling,  (C.  C.  A.  7th  Cir.  1904)  133  Fed. 
146,  13  Am.  Bankr.  Rep.  126;  Woods  v. 
Little,  (C.  C.  A.  3d  Cir.  1904)  134  Fed. 
229,  13  Am.  Bankr.  Rep.  742;  In  re  Neely, 
(S.  D.  N.  Y.  1904)  134  Fed.  667,  12  Am. 
Bankr.  Rep.  407 ;  Remmers  v.  Merchants'- 
Laclede  Nat.  Bank,  (C.  C.  A.  8th  Cir. 
1909)  173  Fed.  484,  23  Am.  Bankr.  Rep. 
78;   In  re  Kyte,    (M.  D.  Pa.   1909)    174 


Fed.  867,  23  Am.  Bankr.  Rep.  414;  In  re 
Schreck,  (N.  D.  N.  Y.  1899)  1  Am.  Bankr. 
Rep.  366;  In  re  Berner,  (S.  D.  Ohio)  4 
Am.  Bankr.  Rep.  383;  In  re  Schofield,  (E. 
D.  Pa.  1905)  17  Am.  Bankr.  Rep.  918; 
In  re  Alleman,  (M.  D.  Pa.  1908)  20  Am. 
Bankr.  Rep.  745. 

Thus  where  the  question  whether  a 
bankrupt's  interest  in  his  grandfather's 
estate  was  vested  or  contingent  was  diffi- 
cult of  solution,  and  the  bankrupt  had 
previously  been  advised  by  counsel  that  he 
had  no  interest  in  his  grandfather's  estate 
on  which  he  could  raise  monev,  it  was 
held  that  his  failure  to  schedule  such 
interest  as  a  part  of  his  estate  in  bank- 
ruptcy did  not  preclude  his  discharge. 
Woods  V.  Little,  (C.  C.  A.  3d  Cir.  1905) 
134  Fed.  229,  13  Am.  Bankr.  Rep.  742. 

So  where 'a  bankrupt  has  borrowed  the 
full  surrender  value  on  his  life  insurance, 
and  had  been  advised  by  counsel  that  it 
was  not  necessary  to  mention  the  policies 
in  his  schedules,  whereupon  he  gave  them 
to  his  wife,  it  was  held  that  he  was  not 
guilty  of  a  fraudulent  concealment  of 
assets.  In  re  Kyte,  (M.  D.  Pa.  1909)  174 
Fed.  867,  23  Am.  Bankr.  Rep.  414. 

Specification  of  objections. —  The  speci- 
fication of  objections  should  state  the 
nature  of  the  ground  relied  on,  and  give 
a  description  of  the  property  concealed 
from  the  trustee,  the  names  of  the  per- 
sons holding  the  title,  the  name  of  the 
transferee  and  other  facts  necessary  to 
identify  the  transaction.  In  re  Parish, 
(N.  D.  la.  1903)  122  Fed.  553,  10  Am. 
Bankr.  Rep.  648;  In  re  Ginsburg,  (E.  D. 
Pa.  1904)  130  Fed.  627,  12  Am.  Bankr. 
Rep.  459;  In  re  Mintzer,  (E.  D.  N.  Y. 
1912)    197  Fed.  647. 

Allegation  of  knowledge  and  intent, — 
The  specification  charging  concealment  of 
assets  must  contain  the  allegation  that 
the-  acts  were  done  knowingly  and  fraud- 
ulently. In  re  Griftin,  (S.  D.  Ala.  1907) 
154  Fed.  537,  19  Am.  Bankr.  Rep.  78. 

But  it  has  also  been  held  that,  since 
the  amendment  of  1903,  it  is  not  neces- 
sary to  allege  that  the  transfer  was 
"  knowingly  and  fraudulently  "  made.  In 
re  Gift,  (M.  D.  Pa.  1904)  130  Fed.  230, 
12  Am.  Bankr.  Rep.  244. 

Sufficient  specification. — The  specifica- 
tion of  objection  to  the  bankrupt's  dis- 
charge alleging  that,  within  four  months 
immediately  preceding  the  filing  of  the 
petition,  the  bankrupts  transferred,  re- 
moved, destroyed,,  or  concealed,  their  prop- 
erty, with  intent  to  defraud  their  creditors, 
in  that,  about  a  week  prior  to  the  filing  of 
the  petition,  and  at  other  times,  they 
concealed  large  quantities  of  merchan- 
dise in  a  certain  house,  with  intent  to 
hinder,  delay,  and  defraud  their  creditors, 
and  tliereafter,  on  a  day  specified,  re- 
moved from  their  place  of  business  and 
concealed  other  large  quantities  of  mer- 
chandise with  like  intent,  was  held  to  be 
sufficient,      /n   re   Milgraum,    (E.   1).   Pa. 
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1904)   129  Fed.  827,  12  Am.  Bankr.  Rep. 
306. 

So,  also,  it  has  been  held  that  specifi- 
cations  of  objection  to  the  discharge  of  a 
bankrupt,  alleging  that,  within  four 
months  prior  to  the  filing  of  his  petition, 
in  contemplation  of  bankruptcy,  and  with 
intent  to  defraud  his  creditors,  he  pur- 
chased certain  household  goods  specified; 
which  he  transferred  to  a  woman  to  whom 
lie  expected  to  be,  and  was  afterward, 
married,  and  which  were  not  included 
in  his  schedules,  are  legally  sufficient. 
In  re  Gift,  (M.  D.  Pa.  1904)  130  Fed. 
230,  12  Am.  Bankr.  Rep.  244. 

And  it  has  been  held  that  objections  to 
the  discharge  of  a  bankrupt^  charging  in 
effect  a  fraudulent  transfer  of  the  bank- 
rupt's property  within  the  four  months 
period,  are  sufficient.  In  re  Bradin,  (E. 
D.  Pa.  1910)    179  Fed.  768. 

Insufficient  specification. —  A  specifica- 
tion of  objections  to  a  bankrupt's  dis- 
charge, that  at  the  time  of  filing  his 
petition  he  was  the  owner  of  a  stock  of 
drugs  and  general  merchandise,  no  part 
of  which  was  ever  delivered  to  the  trustee 
in  bankruptcy,  and  that  the  bankrupt 
now  has  possession  thereof,  has  been  held 
to  be  insufficient  in  the  absence  of  an 
allegation  that  he  concealed  the  same,  or 
in  any  manner  prevented  the  trustee  from 
taking  possession  thereof.  In  re  Taplin, 
(N.  D.  la.  1905)  135  Fed.  861,  14  Am. 
Bankr.  Rep.  360. 

Evidence  —  Burden  of  proof  on  oppos- 
ing creditors. —  Creditors  opposing  the 
bankrupt's  application  for  a  discharge,  on 
the  ground  of  his  having  concealed  prop- 
erty from  his  trustees  in  bankruptcy, 
must  establish  the  fact  by  satisfactory 
and  sufficient  evidence,  or  their  opposition 
will  be  overruled  and  the  discharge 
granted.  In  re  Cornell,  (S.  D.  N.  Y. 
1899)  97  Fed.  29;  In  re  IHrsch,  (S.  D. 
N.  Y.  1899)  97  Fed.  571,  3  .\m.  Bankr. 
Rep.  344;  In  re  Howden,  (X.  D.  N.  Y. 
1901)  HI  Fed.  723,  7  Am.  Bankr.  Rep. 
191;  In  re  Gaylord,  (C.  C.  A.  2d  Cir. 
1901)  112  Fed.  668,  7  Am.  Bankr.  Rep.  1; 
In  re  Greenberg,  (D.  C.  Conn.  1902)  114 
Fed.  773,  8  Am.  Bankr.  Rep.  94;  In  re 
Baerncopf,  (E.  D.  Pa.  1902)  117  Fed.  976, 
9  Am.  Bankr.  Rep.  133;  In  re  Blalock^ 
(D.  C.  S.  C.  1902)  118  Fed.  679,  9  Am. 
Bankr.  Rep.  266;  In  re  Leslie,  (N.  D. 
N.  Y.  1903)  119  Fed.  406,  9  Am.  Bankr. 
Rep.  661;  In  re  Kolster,  (D.  C.  Nev. 
1906)  146  Fed.  138,  17  Am.  Bankr.  Rep. 
52;  In  re  Tillyer,  (E.  D.  Pa.  1905)  147 
Fed.  860,  17  Am.  Bankr.  Rep.  125;  In  re 
Hedley,  (W.  D.  N.  Y.  1907)  156  Fed.  314, 
19  Am.  Bankr.  Rep.  409;  In  re  Burstein, 
(D.  C.  Conn.  1908)  160  Fed.  765,  20  Am. 
Bankr.  Rep.  399;  In  re  Delmour,  (S.  D. 
N".  Y.  1908)   161  Fed.  589,  20  Am.  Bankr. 


Rep.  406;   In  re  Boner,    (N.  D.  W.  Va. 

1909)  169  Fed.  727,  22  Am.  Bankr.  Rep. 
151;    In  re   Howard,    (C.   C.    A.   2d   Cir. 

1910)  180  Fed.  399;  In  re  Margolis,  (1). 
C.  ^fas8.  1909)  181  Fed.  591;  In  re 
Cohen,  (C.  C.  A.  2d  Cir.  1913)  208  Fed. 
457. 

Preponderance  of  evidence  sufficient. — 
On  specifications  of  objection  to  a  bank- 
rupt's petition  for  discharge,  it  is  not 
necessary  to  establish  concealment  of  as- 
sets beyond  a  reasonable  doubt.  A  fair 
preponderance  of  credible  testimony  is 
sufficient.  In  re  Delmour,  (S.  D.  N.  Y. 
1908)  161  Fed.  589,  20  Am.  Bankr.  Rep. 
405;  In  re  Doyle,  (W.  D.  N.  Y.  1912) 
199  Fed.  247;  In  re  Atlas,  (N.  D.  111. 
1914)  219  Fed.  783,  foUomng  United 
States  V.  Regan,  (1914)  232  U.  S.  37, 
34  S.  Ct.  213,  58  U.  S.    (L.  ed.)   494. 

Suspicion  not  enough, —  An  objection 
to  a  bankrupt's  discharge  because  of  the 
fraudulent  concealment  of  assets  must  be 
established  by  clear  and  convincing  proof," 
and  is  not  the  subject  of  mere  suspicion 
or  inference.  In  re  Howard,  (C.  C.  A. 
2d  Cir.  1910)  180  Fed.  399;  In  re  Tay- 
lor,   (N.  D.  Ala.  1911)    188  Fed.  479. 

Property  in  bankrupt  must  he  shown. 
—  Specifications  in  opposition  to  U  bank- 
rupt's application  for  discharge,  on  the 
ground  of  his  having  concealed  property 
from  his  trustee  in  bankruptcy,  must  be 
supported  by  evidence  showing  the  exist- 
ence of  property  in  the  bankrupt,  or  in 
trust  for  his  use,  at  the  time  of  filing  the 
petition  in  bankruptcy.  In  re  Cornell, 
(S.  D.  N.  Y.  1899)   97  Fed.  29. 

Where  a  bankrupt  fails  to  schedule  or 
to  surrender  to  his  trustee  goods  shown 
to  have  been  in  "his  possession  a  short 
time  prior  to  his  bankruptcy,  the  burden 
rests  upon  him  to  account  for  the  same; 
and  if  he  fails  to  do  so,  the  presumption 
is  that  he  sold  them  and  conceals  the 
proceeds.  Seigel  V.  Cartel,  (C.  C.  A.  8th 
Cir.  1908)  164  Fed.  691,  21  Am.  Bankr. 
Rep.  140. 

An  established  discrepancy  of  large 
amount,  together  with  proven  conceal- 
ment of  some  of  his  assets  by  the  bank- 
rupt from  his  trustee,  are  sufficient  to 
make  a  prima  facie  case  for  the  trustee, 
calling  for  the  bankrupt's  explanation  of 
what  became  of  the  property  which  he 
is  shown  to  have  had,  prior  to  bank- 
ruptcy, and  which  he  failed  to  surrender 
to  the  trustee.  In  re  Denson,  (N.  D. 
Ala.  1912)   195  Fed.  857. 

Res  judicata. —  In  the  case  of  In  re 
Krall,  (D.  C.  Conn.  1912)  196  Fed.  402. 
the  court  said :  "  The  question  at  issue 
as  to  concealment  of  assets  was  res  ad  ju- 
dicata, and  the  record  evidence  made  out 
a  prima  facie  case." 
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(5)  [Discharge  in  yoluntary  proceedings.]  in  voluntary  proceedings 
been  granted  h  discharge  in  bankruptcy  within  six  years;  or  [{Inserted 
1903,  which  excepted  pending  cases)  32  Stat.  L.  798.] 

This  clause  (5)  was  re-enacted  without  change  in  1910  (36  Stat.  L.  839;. 


Section  Z4b  (5)  was  not  retroactive^ 
but  applied  only  to  cases  begun  after 
amendment  took  effect  (Feb.  5,  1903). 
In  re  Neely,  (S.  D.  N.  Y.  1904)  134  Fed. 
667,  12  Am.  Bankr.  Rep.  407;  In  re  Sea- 
holm,  (C.  C.  A.  Ist  Cir.  1905)  136  Fed. 
144,  14  Am.  Bankr.  Rep.  292.  It  created 
no  new  offense  and  imposed  no  new  pen- 
alty, but  only  fixed  new  conditions  of 
discharge  in  case  of  petitions  filed  after 
its  passage.  In  re  Carleton,  (1904)  131 
Fed.  146. 

Discharge  within  six  years. — ^A  bank- 
rupt is  not  entitled  to  be  discharged, 
under  section  14 &  (5),  where  he  has  pre- 
viously been  discharged  in  voluntary  pro- 
ceedings within  the  preceding  six  years. 
In  re  Neely,  (S.  D.  N.  Y.  1904)  134  Fed. 
667,  12  Am.  Bankr.  Rep.  407;  In  re  Sea- 
holm,  (C.  C.  A.  1st  Cir.  1905)  136  Fed. 
144,  14  Am.  Bankr.  Rep.  292;  In  re 
Haase,  (S.  B.  N.  Y.  1907)  155  Fed.  553, 
17  Am.  Bankr.  Rep.  528;  In  re  Chase, 
(D.  C.  Mass.  1910)  186  Fed.  408;  In  re 
Vaine,  (N.  D.  N.  Y.  1911)  186  Fed.  535; 
In  re  Lachenmaier,  (C.  C.  A.  7th  Cir. 
1913)  203  Fed.  32. 

Section  14b  (5)  was  intended  to  pre- 
vent the  filing  of  voluntary  petitions  in 
bankruptcy  by  the  same  person  oftener 
than  once  in  six  years,  and  not  merely 
to  space  discharges  to  the  same  person 
six  years  apart.  In  re  Vaine,  (N.  D.  N. 
Y.   1911)    186  Fed.  535. 

The  words  "in  voluntary  proceedings" 
refer  to  the  proceedings  in  w]iich  the 
prior  discharge  was  granted,  and  not  to 


the  proceedings  in  which  th«  second  dis- 
charge is  sought.  In  re  Seaholm,  (C.  C. 
A.  ist  Cir.  1906)  136  Fed.  144,  14  Am. 
Bankr.  Rep.  292.  See  also  In  re  Neely, 
(1904)    134  Fed.  667. 

A  discharge  granted  upon  a  petition 
filed  by  the  bankrupt  as  a  member  of  a 
partnership  is  one  had  in  voluntary  pro- 
ceedings within  the  meaning  of  the  pro- 
vision denying  a  second  discharge  within 
six  years.  In  re  Carleton,  (1904)  131 
Fed.  146. 

The  six  years  is  measured  backward 
from  the  time  of  the  hearing  on  the  ap- 
plication for  the  Fecond  discharge,  and 
not  from  the  time  of  the  commencement 
of  the  second  proceeding.  In  re  Haase, 
(S.  D.  N.  Y.  1907)  155  Fed.  553,  17  Am. 
Bankr.  Rep.  528,  affirmed  (1908)  164 
Fed.  1022,  90  C.  C.  A.  667.  See  also 
In  re  Little,  (C.  C.  A.  7th  Cir.  1905)  137 
Fed.  521,  13  Am.  Bankr.  Rep.  640;  In  re 
Jordan,  (E.  D.  Pa.  1905)  142  Fed.  292, 
15  Am.  Bankr.  Rep.  449. 

The  six  years  is  measured  backward 
from  the  time  the  application  for  the 
discharge  is  filed  and  not  from  the  time 
the  court  acts  on  the  application.  In  re 
Dunphy,   (D.  C.  Me.  1913)   206  Fed.  680. 

Disdkarge  refused  under  former  law 
immaterial. — ^An  order  refusing  to  dis- 
charge a. bankrupt,  under  the  Bankruptcy 
Act  of  1867,  does  not  estop  the  bankrupt 
from  applying  for  a  discharge  upon  the 
same  facts,  and  as  to  the  same  debt, 
under  the  Act  of  1898.  In  re  Ilerrman, 
(S.  D.  N.  Y.   1900)    102  Fed.  753. 


(6)  [Befnsal  to  obey  lawful  orders.]  in  the  course  of  the  proceedings 
in  bankruptcy  refused  to  obey  any  lawful  order  of,  or  to  answer  any 
material  question  approved  by  the  court :  [  {Inserted  1903,  which  excepted 
pending  cases)  32  Stat.  L,  798.] 

This  clause  (6)  was  re-enacted  without  change  in  1910  (^6  Stat.  It.  830). 

Refusal  to  answer  proper  questions.— 
Tlie  refusal  of  a  bankrupt  on  his  exami- 
nation to  answer  a  question  as  to  what 
was  done  with  a  large  sum  of  money 
drawn  by  him  from  tlie  bank  a  short 
time  before  the  bankruptcy  is  sufficient 
to  warrant  the  refusal  of  a  discharge,  al- 
though, after  such  objection  to  the  dis- 
charge was  made,  he  offered  to  answer 
the  question.  In  re  Weinreb,  (C.  C.  A. 
2d  Cir.  1907)  153  Fed.  363,  18  Am. 
Bankr.  Rep.  387. 

Refusal  under  claim  of  pririlege, —  The 
fact  that  the  refusal  of  a  bankrupt  to 
answer  material  questions,  in  the  course 
of  the  proceedings  which  were  approved 
by  tlie  referee,  was  based  on   the  claim 


As  to 

Duty  to  answer  questions  generally, 

see  section  7a  (9),  and  section  21a. 

Duty  to  comply  with  all  lawful  orders, 

see  section  7a  ( 2 ) . 
Refusal  to  obey  lawful  orders  or  to 
appear  and  testify,  as  contempt,  see 
the  several  subdivisions  of  section 
41a. 
To  come  within  the  phrase  "approved 
by  the  court/'  as  used  in  section  14&  (6), 
no  more  formal  approval  is  required  from 
the  referee  than  the  overruling  of  objec- 
tions, if  any  are  made,  and  the  allowance 
of  the  questions.     In  re  Weinreb,    (C.  C 
A.  2d  Cir.    1907)    153  Fed.  363,   18  Am. 
Bankr.  Rep.  387. 
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of  his  constitutional  privilege  not  to  in- 
criminate himself,  does  not  deprive  the 
court  of  the  right  to  deny  him  a  discharge 
because  of  such  refusal.  The  proceeding 
for  a  discharge  is  not  a  criminal  proceed- 
ing, and  the  constitutional  protection  ex- 
tends to  the  protection  of  the  witness  in 
criminal  proceedings  only.  In  re  Dresser, 
(C.  C.  A.  2d  Cir.  1906)  146  Fed.  383,  16 
Am.  Bankr.  Hep.  561. 

Evasive  answers. —  While  evasive  and 
disingenuous  testimony  by  a  bankrupt  is 
not  a  ground  for  refusing  a  discharge,  it 
is  a  material  consideration  in  determin- 
ing his  credibility  when  testifying  as  to 
what  became  of  certain  money.  In  re 
Leslie,  (N.  D.  N.  Y.  1903)  119  Fed.  406, 
9  Am.  Bankr.  Rep.  561. 

But  where  a  bankrupt  did  not  wilfully 
conceal  testimony  preventing  his  creditors 
from  obtaining  property,  the  fact  that  he 
apparently  gave  evasive  and  disrespectful 
answers  to  questions  concerning  the  same 
is  not  ground  for  denying  his  discharge. 
In  re  Fanning,  (E.  D.  N.  Y.  1907)  155 
Fed.   701,   19  Am.   Bankr.  Rep.   65.   And 


see  to  the  same  elTect  In  re  Cohen,  (W. 
D,  X.  Y.  1907)  149  Fed.  908,  18  Am. 
Bankr.  Rep.  84. 

Inability  to  comply  with  order. —  In 
In  re  McCrea,  (C.  C.  A.  2d  Cir.  1908) 
161  Fed.  246,  88  C.  C.  A.  282,  20  L.  R.  A. 
(N.  S.)  246,  reversing  an  order  denying 
a  discharge,  the  court  said :  "  It  is 
charged  that  the  bankrupt  disobeyed  an 
order  of  the  -referee  requiring  him  to 
produce  certain  books  and  papers.  He 
produced  some  papers,  and  explained  that 
others  were  lost  or  had  been  destroyed 
in  a  fire.  He  was  not  proceeded  against 
for  contempt,  and  the  special  master,  who 
was  also  the  referee  issuing  the  order, 
was  apparently  satisfied  that  his  expla- 
nation was  correct,  and  found  that  he 
did  not  disobey  the  order.  Upon  an  ex- 
amination of  the  record,  we  reach  no 
different  conclusion.  While  the  attitude 
of  the  bankrupt  upon  his  examination  was 
the  opposite  of  that  of  a  frank  witness,  a 
finding  that  he  intentionally  violated  the 
referee's  order  would  be  unwarranted." 


[When  trustee  may  interpose  objections.]  Provided,  That  a  trustee 
shall  not  interpose  objections  to  a  bankrupt's  discharge  until  he  shall  b6 
authorized  so  to  do  at  a  meeting  of  creditors  called  for  that  purpose. 
[{Inserted  1910,  which  excepted  pending  cases)  36  Stat.  L.  840,] 

This  is  a  proviso  to  the  introductory  declaration  in  section  14&  preceding  clause  (1). 


The  object  of  the  amendment  is  to  con- 
fer upon  those  most  vitally  interested  — 
that  is,  the  creditors  —  power  to  author- 
ize, the  trustee  to  interpose  objections. 
Unless  the  trustee  is  so  authorized,  he  is 
not  permitted  to  intervene  by  objection. 
His  authority  to  interpose  objections  is 
derived,  not  from  the  judge  or  from  the 
referee,  but  from  the  creditors.  In  re 
Hockman,  (E.  D.  Pa.  1912)  205  Fed. 
330. 

Meeting  by  whom  called. —  The  section 
is  satisfied  if  the  authority  be  given  at  a 
meeting  called  by  the  referee,  and  the  dis- 
trict judge  is  not  required  himself  to 
issue  the  call  and  hold  the  meeting,  or 
specially  to  authorize  such  call  and  meet- 
ing. In  re  Reiff,  (E.  D.  Pa.  1913)  205 
Fed.  399,  following  In  re  Hockman,  (E. 
D.  Pa.  1912)    205  Fed.  330. 

Scope  of  trustee's  authority. —  "The 
effect  of  the  Act  is  to  grant  to  the  trus- 
tee the  right  to  oppose  a  discharge,  pro- 
vided only  the  creditors,  at  a  meeting 
called  for  that  purpose,  shall  first  au- 
thorize him  to  do  so.  The  Act  gives  to 
creditors  the  privilege  of  determining 
whether  such  riglit  be  grante<l  to  the 
trustee;  but,  having  determined  to  au- 
thorize him,  hia  right  to  exercise,  and 
the  extent  of,  such  authority  is  based 
upon  the  statute.  The  action  of  the  cred- 
itors is  merely  a  prerequisite.     In  other 


words  the  action  of  the  creditors,  when 
taken,  serves  to  put  him  in  the  same 
position  and  to  exercise  the  rights  which 
*  parties  in  interest  *  may  exercise  as  a 
matter  of  course  and  without  precedent 
authorization  from  any  one.  From  this 
it  must  follow  that  when  the  creditors 
take  such  step,  the  trustee  can  exercise 
his  authority  by  presenting  *  proofs  and 
pleas,'  and  that  he  must  under  the  stat- 
ute be  given  '  a  reasonable  opportunity 
to  be  fully  heard.'  WTiether  a  trustee, 
being  authorized  as  contemplated  by  the 
statute,  is  in  duty  bound  to  exercise  such 
authority,  may  be  open  to  question,  and 
is  not  necessary  to  be  decided  at  this 
time.  But  the  right  to  exercise  the  au- 
thority, having  been  granted  or  perfected 
as  contemplated  by  the  statute,  is  no  more 
subject  to  denial  by  the  court  than  is  the 
same  right  residing  in  '  parties  in  inter- 
est.' By  committing  to  the  creditors' 
meeting  the  privilege  of  determining 
whether  the  trustee  shall  have  and  exer- 
cise such  right,  the  law,  it  seems  to  me, 
denies  to  the  referee,  or  to  the  court,  any 
discretion  to  withhold  such  right  and  the 
power  of  its  exercise  from  the  trustee. 
It  must  also  follow  from  this  that  neither 
the  court  nor  the  referee  can,  in  advance, 
annex  to  the  trustee's  right  conditions 
which  are  repugnant  to  its  free,  or  at 
least  its  reasonable,   exercise.     Therefore 


Sec.  IS  a 


BANKBUPTCY 


703 


the  conditions  denying  to  the  trustee 
reimbursement  for  his  coats  and  rea- 
sonable expenses  in  exercising  his  au- 
thority should  not  have  been  imposed. 
What  is  above  stated  is  true  of  the 
condition  that  the  order  granting  to  the 
trustee  authority  to  oppose  the  discharge 
shall  not  delay  the  final  settlement  of  the 
estate  more  than  60  days.  The  trustee, 
if  he  participate  in  the  proceedings  to 
oppose  the  discharge/ must  do  so  accord- 
ing to  the  usual  course  and  subject  to 
any  reasonable  delays  that  may  occur. 
Tlie  expedition  of  the  proceedings  is  not 
within  his  sole  control  or  discretion.  All 
he  can  do  is  to  proceed  with  reasonable 
diligence,  and,  if  he  be  limited  in  advance 
as  to  time,  compliance  with  such  condi- 
tions might  frustrate  the  object  sought 
to  be  accomplished  by  the  authority 
granted  him.  Under  the  terms  of  sec. 
14,  the  right  of  the  trustee  would  seem 
to  depend  solely  upon  the  action  of  the 
creditors'  meeting,  and  no  further  order 
of  the  court  or  of  the  referee  is  con- 
templated. It  may  be,  as  suggested  by 
the   referee,   that  the   statute  opens   the 


way  for  expensive  and  burdensome  liti- 
gation, authorized  perhaps  by  a  majority 
against  the  objection  of  a  minority  of 
creditors.  These  considerations,  however, 
bear  upon  the  wisdom  of  the  Act,  and  are 
not  sufficient  to  give  it  a  construction 
through  which  the  action  of  the  creditors 
in  meeting  is  to  be  deemed  merely  ad- 
visory upon  the  court.  If  a  majority  of 
the  creditors,  as  parties  in  interest,  desire 
to  oppose  a  discharge,  they  may,  as  the 
law  now  stands,  in  a  meeting  called  for 
that  purpose,  and  in  order  to  avoid  a 
multiplicity  of  proceedings  by  individuals, 
delegate  to  the  trustee  the  exercise  of 
their  right.  They  must  necessarily  con- 
template, no  doubt  desire,  that  the  bur- 
dens of  the  contest,  when  made  by  him, 
fall  upon  the  bankrupt  estate.  A  suffi- 
cient safeguard  against  useless  litigation 
by  the  trustee  will,  of  course,  be  found 
upon  his  application  for  allowance  of  th6 
costs  and  charges  claimed  to  have  been 
incurred  in  opposing  the  discharge."  In 
re  Churchill,  (E.  D.  Wis.  1912)  197  Fed. 
114. 


c  [Confirmation  of  composition.]  The  confirmation  of  a  composition 
shall  discharge  the  bankrupt  from  his  debts,  other  than  those  agreed  to  be 
paid  by  the  terms  of  the  composition  and  those  not  affected  by  a  discharge. 
[(1898)  30  Stat,  L,  550.] 

The  effect  of  the  confirmation  of  a  composition  has  been  considered  under  section  12c, 
and  compositions  generally  are  treated  under  the  other  subdivisions  of  section  12. 
The  setting  aside  of  a  composition  is  annotated  under  section  13. 


Sec.  15.  Discharges,  when  Revoked. —  a  The  judge  may,  upon  the 
application  of  parties  in  interest  who  have  not  been  guilty  of  undue  laches, 
filed  at  any  time  within  one  year  after  a  discharge  shall  have  been  granted, 
revoke  it  upon  a  trial  if  it  shall  be  made  to  appear  that  it  was  obtained 
through  the  fraud  of  the  bankrupt,  and  that  the  knowledge  of  the  fraud 
has  come  to  the  petitioners  since  the  granting  of  the  discharge,  and  that 
the  actual  facts  did  not  warrant  the  discharge.     [{1898)  30  Stat.  L.  550,] 

Appointment  of  trustee  after  discharge  revoked,  see  section  44a. 


Statutory  provisions  exclusive. —  The 
statute  prescribes  the  form  and  the  time 
within  which,  and  the  grounds  upon 
which  direct  proceedings  to  revoke  a  dis- 
charge may  be  had;  and  the  remedy  thus 
given  is  exclusive.  In  re  Shaffer,  (1900) 
104  Fed.  982. 

CoUateral  attack. — A  discharge  in  bank- 
ruptcy is  not  open  to  collateral  attack  in 
a  district  other  than  that  in  which  the 
discharge  was  granted.  Atlantic  Dyna- 
mite Co.  I?.  Reger,  (N.  D.  W.  Va.  1912) 
200  Fed.  1002.  And  see  generally  as  to 
collateral  attack  on  order  of  discharge, 
end  of  note  inmiediatelv  preceding  section 
145    (1). 

Revocation  of  discharge. — WTiere  it  ap- 
pears that  a  bankrupt  has  obtained  his 


discharge  through  fraud  the  court  may, 
upon  a  proper  showing  presented  in  due 
time,  revoke  such  discharge  where  the 
actual  facts  did  not  authorize  the  grant- 
ing thereof.  In  re  Dietz,  (S.  D.  N.  Y. 
1SJ)9)  97  Fed.  563,  3  Am.  Bankr.  Rep. 
316;  In  re  Meyers,  (S.  D.  N.  Y.  1900) 
100  Fed.  775,  3  Am.  Bankr.  Rep.  722; 
In  re  Shaffer,  (E.  D.  N.  C.  1900)  104 
Fed.  982,  4  Am.  Bankr.  Rep.  728;  In  re 
Hansen,  (D.  C  Ore.  1901)  107  Fed.  252, 
5  Am.  Bankr.  Rep.  747;  In  re  Roosa, 
(X.  D.  la.  1902)  119  Fed.  542,  9  Am. 
Bankr.  Rop.  531;  In  re  Oliver,  (D.  C. 
N.  J.  100.1)  133  Fed.  832,  13  Am.  Bankr. 
Rep.  oS2;  In  re  Griffin,  (S.  D.  Ala.  1907) 
154  Fed.  537,  19  Am.  Bankr.  Rep.  78; 
In    re   Luftig,    (D.    C.   Mass.    1905)     162 
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Fed.  322,  15  Am.  Bankr.  Bep.  773;  In  rh 
Mauzy,  (N,  D.  W.  Va.  1908)  163  Fed. 
900,  21  Am.  Bankr.  Rep.  69. 

When .  power  to  revoke  may  he  exer- 
deed. —  It  is  to  be  borne  in  mind  that 
the  power  of  the  judge  to  revoke  a  dia- 
charge  is  confined  and  limited.  It  must 
be  exercised  (a)  upon  application  of  par- 
ties in  interest;  (b)  within  one  year 
after  it  has  been  granted;  (c)  upon  a 
trial  in  which  it  must  be  shown  by  peti- 
tioners that  they  have  (d)  not  been  guilty 
of  undue  laches;  (e)  that  the  discharge 
was  obtained  through  the  fraud  of  the 
bankrupt;  (f )  that  the  knowledge  of  said 
fraud  has  come  to  the  petitioners  since 
the  granting  of  the  discharge;  and  (g) 
that  the  actual  facts  did  not  warrant  the 
discharge.  In  each  and  every  one  of  these 
particulars  the  burden  of  proof  is  upon 
the  petitioners,  and  each  requirement  of 
the  statute  is  absolutely  essential  to  be 
proven.  In  re  Mauzy,  (N.  D.  W.  Va. 
1908)  163  Fed.  900,  21  Am.  Bankr.  Rep. 
69;  In  re  Walsh,  (N.  D.  N.  Y.  1914)  213 
Fed.  643,  in  which  the  court  held  that 
it  had  no  power  to  revoke  a  discharge  on 
the  ground  that  a  creditor  did  not  re- 
ceive his  notice  which  was  duly  mailed; 
In  re  Howard,  (X.  D.  \V.  Va.  1913)  201 
Fed.  677,  wherein  t!ie  court  said:  "It 
will  be  perceived  that  to  revoke  a  dis- 
charge in  bankruptcy  involves  an  exer- 
cise of  judicial  discretion  and  power  far 
more  reaching  in  effect  than  the  suspen- 
sion for  fraud  of  a  statute  of  limitation 
barring  the  recovery  of  a  debt  or  single 
demand  of  a  single  creditor;  further,  that 
it  is  in  direct  opposition  to  the  whole 
spirit  and  intent  of  the  Bankruptcy  Act. 
That  purpose  and  intent  clearly  is  to 
give  the  bankrupt's  creditors  his  prop- 
erty and  to  him  complete  relief  from  fur- 
ther claims  upon  him  so  that  he  may 
start  over  again.  His  failure  may  have 
been  solely  because  of  collateral  obliga- 
tions; he  may  still  have  the  confidence 
of  those  who,  after  his  discharge,  are 
willing  to  sell  him  property,  extend  to 
him  credit,  help  to  start  him  up  again 
in  business.  To  revoke  his  discharge  not 
alone  affects  his  interest  but  also  all 
these  new  obligations  that  he  has  in- 
curred to  others  upon  the  security  and 
strength  of  such  discharge.  Under  these 
conditions,  I  am  inclined  to  think  that 
this  provision  was  incorporated  in  the 
Bankruptcy  Act  more  as  a  check  upon 
what  might  be  the  assumption  of  the 
courts  under  equity  powers  to  revoke 
these  discharges  and  the  enforcement  of 
equity's  old  rule  that  no  limitation  runs 
against  fraud.  The  limitation  here  is  di- 
rectly upon  the  court's  power,  not  upon 
*  the  cause  of  action '  as  most  limitations 
are.  It  provides  that  the  judge  *  may ' 
act,  not  that  he  shall;  that  he  may  act 
only  within  the  year,  after  the  lapse  of 
which  his  power  to  act  at  all  ceases;  that 


his  action  within  this  year  must  depend 
not  alone  upon  the  fraud  of  the  discharged 
bankrupt,  but  also  upon  the  conduct  of 
the  petitioning  '  party  in  interest  *  —  that 
is  to  say,  upon  the  latter's  good  faith 
and  diligence  in  bringing  the  matter  to 
the  judge's  attention.  In  other  words,  it 
becomes  absolutely  necessary  for  such  pe- 
titioner, before  he  can  be  heard  at  all,  to 
show  that  he  has  not  been  guilty  of 
laches  in  bringing  forward  his  complaint." 

In  the  case  of  In  re  Cuthbertson,  (D. 
C.  S.  D.  1912)  202  Fed.  266,  the  court, 
after  reciting  the  several  requisites  of  an 
application  for  discharge,  said:  "There 
is  no  allegation  in  the  petition  filed  herein 
with  reference  to  the  lack  of  laches  or 
the  petitioner.  There  is  no  sta^tement  of 
facts  in  this  petition  that  in  any  manner 
refers  to  the  knowledge  of  the  said  fraud 
by  the  petitioners,  or  when  such  knowl- 
edge came  to  the  petitioners.  It  is  ques- 
tionable whether  there  is  an  allegation 
in  this  petition  that  the  bankrupt  has 
any  interest  in  the  property  referred  to 
in  the  petition.  I  am  of  the  opinion 
that  this  section  of  the  law  requires  that 
the  *  knowledge  of  the  fraud  has  come  to 
the  petitioner  since  the  granting  of  the 
discharge,'  and  that  it  is  essential,  and  is 
jurisdictional.  Note  in  Re  ^larionneaux's 
Case,  16  Fed.  Cas.  No.  9,0S8.  In  each 
and  every  one  of  the  foregoing  particu- 
lars the  burden  of  proof  is  upon  the  peti- 
tioner, and  every  requirement  of  this  stat- 
ute is  absolutely  essential  to  be  proven." 

The  creditor  should  show  that  he  has 
not  only  reason  for  opposing  the  dis- 
charge, but  legal  reason  and  grounds 
which,  if  sustained,  would  result  in  the 
refusal  of  a  discharge.  In  re  Downing, 
(N.  D.  N.  Y.  1912)    199  Fed.  329. 

Inducing  creditor  to  withdraw  oppo9i' 
tion, — Where  a  creditor  who  has  filed 
specifications  in  opposition  to  the  dis- 
charge of  a  bankrupt  is  induced  to  with- 
draw the  same,  and  suffer  the  discharge 
to  be  granted,  in  consideration  of  part 
payment  of  his  claim  made  to  him  by  a 
friend  of  the  bankrupt,  it  was  held  to  be 
a  fraud  upon  the  Act,  and  ground  for 
vacating  the  discharge,  although  it  was 
done  without  the  procurement  or  partici- 
pation of  the  bankrupt,  if  he  was  privy 
to  the  arrangement  and  consented  to  it. 
In  re  Dietz,  (S.  D.  N.  Y.  1899)  97  Fed. 
563,  3  Am.  Bankr.  Rep.  316. 

Fraud  committed  before  the  adjudica- 
tion of  bankruptcy  does  not  enter  into 
the  question  of  revocation.  In  re  Hoover, 
(1900)    105  Fed.  354. 

The  omission  to  schedule  a  debt  is  not 
ground  for  setting  aside  the  discharge. 
In  re  Monroe,  (I).  C.  Wash.  1902)  114 
Fed.  308.  7  Am.  Bankr.  Rep.  706. 

Section  15  does  not  apply  where  the 
discharge  results  by  operation  of  law  from 
the  confirmation  of   the  bankrupt's  offer 
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of  composition.  In  re  Jersey  Island  Pack- 
ing Co.,  (N.  D.  Cal.  1907)  162  Fed.  839, 
18  Am.  Bankr.  Kep.  417.    See  section  13a. 

Time  of  filing  application  to  revoke. — 
The  revocation  of  a  discharge  must  be  ap- 
plied for  within  one  year  after  the  dis- 
charge has  been  granted.  In  re  Shaffer, 
(E.  D.  N.  C.  1900)  104  Fed.  982,  4  Am. 
Bankr.  Rep.  728;  In  re  Hawk,  (C.  C.  A. 
8th  Cir.  1902)  114  Fed.  916,  8  Am. 
Bankr.  Rep.  .71;  In  re  Bimberg,  (S.  D. 
K.  Y.  1903)  121  Fed.  942,  9  Am.  Bankr. 
Rep.  601. 

undue  laches. — ^An  application  for  the 
revocation  of  a  discharge  will  be  denied 
where  the  applicant  has  been  guilty  of 
undue  laches  in  its  presentation  to  the 
court.  In  re  Hoover,  (E.  D.  Pa.  1900) 
105  Fed.*  364,  6  Am.  Bankr.  Rep.  247 ; 
In  re  Hansen,  (D.  C.  Ore.  1901)  107 
Fed.  252,  6  Am.  Bankr.  Rep.  747;  In  re 
Oleson,  (N.  D.  la.  1901)  110  Fed.  796, 
7  Am.  Bankr.  Rep.  22;  In  re  Hawk,  (C. 
C.  A.  8th  Cir.  1902)  114  Fed.  916,  8  Am. 
Bankr.  Rep.  71;  In  re  Upson,  (N.  D.  X. 
Y.  1903)  124  Fed.  980,  10  Am.  Bankr. 
Rep.  768;  Arrington  v,  Arrington,  (E.  D. 
N.  C.  1904)  132  Fed.  200,  13  Am.  Bankr. 
Rep.  89;  In  re  Spicer,  (W.  D.  N.  Y. 
1906)  145  Fed.  431;  In  re  Griffin,  (S.  D. 
Ala.  1907)  164  Fed.  637,  19  Am.  Bankr. 
Rep.  78;  In  re  >fauzy,  (N.  D.  W.  Va. 
1908)  163  Fed.  900,  21  Am.  Bankr.  Rep. 
69;  Vary  v.  Jackson,  (C.  C.  A.  6th  Cir. 
1908)  164  Fed.  840,  21  Am.  Bankr.  Rep. 
334;  In  re  Downing,  (N.  D.  N.  Y.  1912) 
199  Fed.  329;  Drees  v.  VValdron,  (C.  C. 
A.  8th  Cir.  1914)  212  Fed.  93,  where 
the  court  said :  "  The  doctrine  of  laches 
protects  against  a  proceeding  instituted 
or  prosecuted  without  diligence  and  where 
the  delay  and  thus  the  fault  of  one  party 
results  in  an  unfair  advantage  over  his 
adversary.  The  existence  of  laches'  is 
primarily  determined  not  by  the  lapse  of 
time  but  by  consideration  of  justice"; 
In  re  Wright,  (\V.  D.  N.  Y.  1910)  24 
Am.  Bankr.  Rep.  437. 

Absence  of  laches  must  clearly  appear, 
— Where  a  mortgage  given  by  the  bank- 
rupt, covering  substantially  all  his  per* 
sonal  property,  was  shown  by  his  sched- 
ules, but  its  validity  was  not  questioned 
by  any  creditor  during  the  pending  of 
the  case,  and  until  nearly  a  year  after 
the  bankrupt's  discharge,  the  court  is 
not  justified  in  then  entertaining  a  peti- 
tion for  the  revocation  of  tlie  discharge, 
on  the  ground  tiiat  such  mortgage  was 
fraudulent,  unless  it  is  made  clear  that 
the  creditor  filing  it  has  not  been  guilty 
of  laches,  and  that  cannot  be  done  by 
general  averments  of  conclusions  to  the 
effect  that  he  has  not  been  guilty  of  neg* 
ligence  or  has  acted  with  due  diligence. 
In  re  Oleson,  (X.  D.  la.  1901)  110  Fed. 
796,  7   Am.   Bankr.   Rep.  22. 

Failure  to  prove  claim. — The  fact  that  a 
creditor  of  a   bankrupt  failed  to   file  or 
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prove  his  claim  within  a  year  after  the 
adjudication  and  was  thereby  precluded 
from  thereafter  proving  it,  or  sharing  in 
any  dividend  which  might  be  declared  if 
the  discharge  was  vacated,  does  not  de- 
prive him  of  the  right  to  move  to  vacate 
such  discharge  as  a  party  in  interest; 
since,  if  the  discharge  were  vacated,  the 
creditor  would  be  entitled  to  collect  his 
claim  from  any  property  acquired  by  the 
bankrupt  after  bankruptcy.  In  re  Bim- 
berg, (S.  D.  X.  Y.  1903)  121  Fed.  942, 
9  Am.  Bankr.  Rep.  601. 

But  see  Arrington  r.  Arrington,  (E.  D. 
X.  C.  1904)  132  Fed.  200,  13  Am.  Bankr. 
Rep.  89,  wherein  it  was  held  that  a  claim- 
ant against  the  estate  is  not  entitled  to 
have  the  bankrupt's  discharge  set  aside 
on  account  of  a  claim  which  was  not 
proved  in  tlie  bankruptcy  proceedings,  ol 
which  he  had  notice. 

Failure  to  object  to  granting  of  dis- 
charge.— A  creditor  who  had  ample  oppor- 
tunity during  the  pendency  of  the  pro- 
ceedings to  fully  examine  the  bankrupt 
as  to  all  matters,  and  who  appeared  in 
opposition  to  his  discharge,  and  was  given 
time  to  file  specifications  of  objection,  but 
failed  to  do  so,  and  permitted  the  dis- 
charge to  be  granted  without  further  ob- 
jection, is  guilty  of  such  undue  laches  as 
vn.\\  prevent  his  being  heard  on  a  subse- 
quent application  to  revoke  the  discharge. 
In  re  Upson,  (X.  D.  X.  Y.  1903)  124  Fed. 
980,   10  Am.  Bankr.  Rep.  768. 

Knowledge  of  trustee  chargeable  to 
creditors. —  The  revocation  of  a  discharge 
for  an  alleged  fraud,  which  is  shown  to 
have  come  to  the  knowledge  of  the  peti- 
tioner since  the  discharge  was  granted, 
will  not  be  allowed  where  the  trustee  nad 
knowledge  of  all  the  facts  prior  to  the 
granting  of  the  discharge;  such  knowledge 
being  deemed  to  be  that  of  the  creditors 
whom  he  represents.  In  re  Hansen,  (D. 
C.  Ore.  1901 )  107  Fed.  252,  5  Am.  Bankr. 
Rep.  747. 

Application  for  revocation. —  The  appli- 
cation for  the  revocation  of  a  discharge 
should  set  forth  sufficient  facts  to  war- 
rant the  revocation  under  section  15.  In 
re  Oliver,  (D.  C  X.  J.  1905)  133  Fed.  832, 
13  Am.  Bankr.  Rep.  582;  Vary  v.  Jack- 
son, (C.  C.  A.  ^th  Cir.  1908)  164  Fed. 
840,  21  Am.  Bankr.  Rep.  334. 

Must  show  interest  of  petitioners, — An 
averment  in  a  petition  for  the  revocation 
of  the  discharge  of  a  bankrupt,  merely 
that  petitioners  are  "  creditors "  of  the 
bankrupt,  is  insufficient  to  show  that  they 
are  "  parties  in  interest,"  entitled  to  ob- 
ject to  the  discharge  or  to  file  such  peti- 
tion. In  re  Chandler,  (C.  C.  A.  7th  Cir. 
1905)  138  Fed.  637,  14  Am.  Bankr.  Rep. 
512. 

A  bare  denial  of  undue  laches ^  and  a 
mere  averment  by  him  that  knowledge  of 
fraud  has  come  to  the  petitioner  since  the 
grant  of  discharge,  are  not  sufficient.   The 
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facts  must  be  stated,  in  order  that  the 
court,  being  advised  thereof,  may  deter- 
mine whether  ground  is  shown  for  per- 
mitting an  attack  upon  the  discharge. 
In  re  Oleson,    (1001)    110  Fed.  796. 

An  amendment  of  such  petition  may  be 
allowed  as  in  other  cases.  In  re  Oliver, 
(D.  C.  N.  J.  1905)  133  Fed.  832,  13  Am. 
Dankr.  Rep.  682;  In  re  Chandler,  (C.  C. 
A.  7th  Cir.  1905)  138  Fed.  637,  14  Am. 
Bankr.  Rep.  612;  In  re  Griffin,  (S.  D. 
Ala.  1907)  154  Fed.  637,  19  Am.  Bankr, 
Rep.  78. 

But  a  petition  to  revoke  a  discharge 
cannot  be  amended  after  the  expiration 
of  one  year  from  the  time  of  the  dis- 
charge. In  re  Wright,  (D.  C.  N.  Y.  1910) 
24  Am.  Bankr.  Rep.  437. 

In  the  case  of  In  re  Howard,  (N.  D. 
W.  Va.  1913)  201  Fed.  577,  the  court  re- 
fused to  permit  the  amendment  of  a  peti- 
tion for  the  revocation  of  a  discharge  be- 
cause it  was  not  made  in  season.  The 
court  said:  *'' Finally,  petitioners'  attor- 
neys suggest  that  they  should  be  per- 
mitted to  amend  their  petitions.  I  do  not 
think  so.  If  such  application  to  amend 
had  been  made  before  the  expiration  of 
the  year,  I  think  I  could  have  allowed 
such  amendment;  but  it  was  not.  At  the 
end  of  the  year  ^xed  by  the  statute,  there 
was  no  sufficient  petition  filed  upon  which 
I  could  grant  hearing  to  revoke  this  dis- 
charge. To  allow  these  petitioners  under 
guise  of  amendment  to  file  new  and  pos- 
sibly sufficient,  possibly  insufficient,  peti- 
tions would  be  exercising  judicial  power 
on  my  part  after,  by  express  enactment, 
my  right  to  exercise  such  power  had 
ceased. 

Reference. —  Application  having  been 
filed  within  the  prescribed  time,  and  there 
being  no  laches  on  the  part  of  the  peti- 
tioners, who  did  not  discover  the  facts 
of  the  case  until  after  the  discharge,  the 


matter  will,  upon  due  notice  to  the  bank- 
rupt, be  referred  to  the  referee  as  special 
commissioner,  to  take  evidence  and  re- 
port.   In  re  Meyers,  (1900)   100  Fed.  775. 

Upon  vacating  the  order  of  diiKiiiarge, 
the  petition  may,  when  it  is  decued 
proper,  be  again  referred  to  the  referee, 
with  the  specifications  of  objections,  for 
further  hearing.  In  re  Dietz,  (1899)  97 
Fed.  663. 

Who  may  revoke  discharge. —  No  one 
but  the  court  may  revoke  a  discharge; 
and  it  must  be  done  in  the  manner  pre- 
scribed by  the  statute.  In  re  Shall'er, 
(E,  D.  N.  C.  1900)  104  Fed.  982,  4  Am. 
Bankr.  Rep.  728. 

Revocation  by  court  on  its  oven  motion. 
— ^A  court  of  bankruptcy  has  the  general 
power  to  amend  its  decrees  in  its  discre- 
tion; and,  on  its  own  motion,  to  vacate 
a  discharge,  in  the  furtherance  of  justice, 
before  the  expiration  of  a  year  after  it 
was  granted.  In  re  Bimberg,  (S.  D.  N. 
Y.  1903)  121  Fed.  942,  9  Am.  Bankr. 
Rep.  601. 

In  Re  Dupee,  (1871)  2  Lowell  (U.  S.) 
18,  decided  under  the  Act  of  1867,  but 
applicable,  it  would  seem,  to  the  present 
Act,  it  was  held  that  the  court  has  power, 
during  the  term  at  which  an  order  of 
discharge  was  granted,  to  open  the  same 
when  justice  requires  it;  and  in  that  case, 
on  application  of  creditors  showing  that 
they  were  prevented  from  opposing  the 
original  application  by  excusable  accident, 
etc.,  the  order  of  discharge  was  opened 
to  enable  them  to  make  a  contest. 

"  The  bankrupt  cannot  surrender  or  va- 
cate his  discharge.  He  can  revive  a  debt 
by  a  new  promise,  or  waive  his  discharge 
by  failing  to  plead  it  when  sued;  but  he 
cannot  vacate  the  order  of  discharge.  No 
one  can  do  that  except  the  court,  in  the 
way  prescribed  in  the  statute."  In  re 
Shaffer,  (  1900)   104  Fed.  982. 


Seo.  16.  Co-Debtors  of  Bankrupts. —  a  The  liability  of  a  person  who 
is  a  co-debtor  with,  or  ^arantor  or  in  any  manner  a  surety  for,  a  bank- 
rupt shall  not  be  altered  by  the  discharge  of  such  bankrupt.  [{1898)  30 
Stat.  L.  550.] 

As  to  liability  of  officers,  directors,  and  stockholders  of  corporations,  see  the  paragraph 
added  to  section  4&  in  1903. 


The  manifest  purpose  of  this  provision 
is  to  preserve  the  creditor's  original  rem- 
edy, notwithstanding  the  discharge  of  the 
bankrupt,  for  the  collection  of  the  balance 
of  his  debt  in  all  cases  where  some  one 
else,  besides  the  bankrupt,  is  also  liable 
in  any  capacity  therefor  with  the  bank- 
nipt.  The  discharge  of  a  debtor  in  bank- 
ruptcy does  not  extinguish  the  debt,  but 
relieves  him  from  all  legal  obligation  to 
pay  it,  leaving  unimpaired  all  remedies 
for  securing  payment  thereof  out  of  prop- 
erty upon  which  it  is  a  lien.  Way  v. 
Barney,  (1911)   116  Minn.  285,  133  N.  W. 


801,  Ann.  Cas.   1913A  719,  38  L.  R.  A. 
(N.  S.)  648. 

Discharge  of  bankrupt  corporation  as  re- 
leasing individual  liability  of  stockholders. 
—  Bankruptcy  proceedings  against  a  cor- 
poration do  not  stand  in  the  way  of  a 
resort  to  the  statutorv  method  of  enforc- 
ing  the  stockholder's  liability.  It  is  not 
corporate  assets,  and  Congress  has  not 
undertaken  to  provide  that  the  discharge 
in  bankruptcy  of  a  corporation  shall  re- 
lease the  stockholders.  Selig  v.  Hamilton, 
(1914)  234  U.  S.  652,  34  S.  Ot.  926,  68 
U.  S.  (L.  ed.)  1618. 
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Construction  of  section  x6. —  Section  16, 
if  intended  to  be  in  derogation  of  com* 
mon-law  rights  and  of  the  express  statu- 
tory provision  of  the  state  where  the  ques- 
tion arises,  should  have  a  strict  rather 
than  a  liberal  construction;  bo  that  its 
effect  will  be  limited  rather  closely  to 
its  terms.  Matter  of  Benedict,  (N.  D. 
N.  Y.  1907)    18  Am.  Bankr.  Rep.  604. 

Statute  refers  to  codebtors  for  original 
debt. —  The  Bankrupt  Act  manifestly  re- 
fers to  codebtors,  guarantors,  or  sureties 
for  the  bankrupt  on  the  same  or  original 
debt  —  the  debt  on  which  the  release  is 
given  by  the  discharge.  Klipstein  v. 
Allen-Miles  Co.,  (C.  C.  A.  5th  Cir.  1905) 
136  Fed.  385,  14  Am.  Bankr.  Rep.  15. 

A  guarantor  for  the  payment  of  rent 
is  not  relieved  from  liability  by  the  dis- 
charge of  the  tenant  in  bankruptcy  pro- 
ceedings; and  this  is  true  even  though 
the  tenant's  adjudication  as  a  bankrupt 
so  far  terminated  the  relationship  of  land- 
lord and  tenant  as  to  relieve  the  tenant 
from  further  liability  for  rent.  Witthaus 
V.  Zimmermann,  (1904)  11  Am.  Bankr. 
Rep.  314,  91  App.  Div.  202,  86  N.  Y.  "S. 
315. 

Lease  with  surety. —  Xotwithstanding 
this  section  a  referee  in  bankruptcy  has 
no  right  to  cancel  a  lease  containing  a 
clause  requiring  the  tenant  to  execute  a 
bond  with  surety  for  the  payment  of  at 
least  a  substantial  portion  of  the  rent 
for  the  entire  term.  In  re  Sapinsky,  (W. 
D.  Ky.  1913)    206  Fed.  523. 

A  surety  on  a  debt  not  provable  against 
the  bankrupt's  estate  is  not  released  by 
the  discharge.  Bernhardt  r.  Curtis, 
(1902)  109  La.  171,  33  So.  125,  94  A.  S. 
K.  445. 

Discharge  of  a  judgment  debtor  in 
bankruptcy  does  not  release  his  codebtor 
in  the  judgment.  Lackey  v.  Steere,  (1887) 
121  111.  598,  13  N.  E.  518,  2  A.  S.  R. 
135. 

A  garnishee  who  is  simply  a  mortgagee 
or  pledgee  of  personal  property  of  the 
bankrupt  to  secure  a  debt  from  him  is 
neither  a  codebtor  nor  a  guarantor,  nor  in 
any  manner  a  surety  with  or  for  the  bank- 
rupt. Marx  V.  Hart,  (1902)  166  Mo.  503, 
66  S.  W.  260,  89  A.  S.  R.  715. 

Garnishment  bonds. —  The  liability  of 
the  surety  on  a  dissolving  garnishment 
bond  is  not  altered  by  the  discharge  of 
the  bankrupt  defendant ;  but  the  discharge 
generally  prevents  the  happening  of  the 
contingency  on  which  that  liability  de- 
pends. Klipstein  v,  Allen-Miles  Co.,  (C. 
C.  A.  5th  Cir.  1905)  136  Fed.  385,  14 
Am.  Bankr.  Rep.  15.  See  also  National 
Surety  Co.  v.  Medlock,  (Ga,  1907)  19  Am. 
Bankr.  Rep.  654. 

Fidelity  bond. —  Sureties  on  the  fidelity 
bond  of  an  insurance  agent  are  not  dis- 
charged by  the  discharge  of  their  princi- 
pal after  judgment  on  the  bond  and  pend- 
ing writ  of  error.     Boyd  i;.  Agricultural 


Ins.  Co.,  (1904)  20  Colo.  App.  28,  76  Pac. 
986. 

Release  by  act  of  parties  remains  un- 
affected.—  Section  10  only  applies  to  the 
"  discharge "  in  bankruptcy,  and  cannot 
be  held  to  refer  to,  and  have  in  view,  any 
act  of  the  parties  effecting  a  release  of 
liability  at  common  law  or  in  equity. 
Matter  of  Benedict,  (N.  D.  N.  Y.  11)07) 
18  Am.  Bankr.  Rep.  604;  Wilkes-Barre 
First  Nat.  Bank  r.Barnum,  (M.  D.  Pa. 
1908)  20  Am.  Bankr.  Rep.  439. 

Surety  on  bond  to  dissolve  attachment. 
—  The  defendant's  discharge  in  bank- 
ruptcy, duly  pleaded  by  him,  does  not 
bar  a  plaintiff  from  prosecuting  his  claim 
to  judgment,  when  the  plaintiff's  suit  was 
commenced  more  than  four  months  prior 
to  the  commencement  of  proceedings  in 
bankruptcy  by  the  attachment  of  personal 
property  of  the  defendant,  which  attach- 
ment was  discharged  upon  the  giving  of 
a  bond  with  sureties,  with  a  condition 
therein  that  the  same  should  be  null  and 
void  if  the  final  judgment  or  decree  in 
the  action  in  which  the  writ  was  served 
should  be  forthwith  paid  and  satisfied 
after  the  rendition  thereof.  Butterick 
Pub.  Co.  V.  E.  F.  Bowen  Co.,  (1911)  33 
R.  I.  40,  80  Atl.  277,  wherein  the  court 
said :  '*  The  argument  of  the  defendant 
is  that  the  provision  of  this  section  ap 
plies  only  to  those  secondarily  liable  on 
the  debt  itself,  and  not  to  those  who  be- 
came surety  for  the  bankrupt  in  court 
proceedings  instituted  against  the  bank- 
rupt, and  that  the  discliarge  prevents  the 
happening  of  the  contingency  upon  which 
alone  the  liability  of  the  surety  would 
arise.  It  relies  in  support  of  this  conten- 
tion largely  upon  the  authorities  and  the 
reasoning  of  Carpenter  v,  Turrell,  100 
Mass.  450,  which  holds  that  a  discharge 
in  bankruptcy  is  a  bar  to  the  further 
prosecution  of  a  suit  against  the  bank- 
rupt commenced  by  attachment  more  than 
four  months  before  the  commencement  of 
the  bankruptcy  proceedings,  if  the  attach- 
ment was  dissolved  by  giving  bond  under 
the  statutes  of  Massachusetts,  notwith- 
standing the  provisions  of  the  United 
States  Bankrupt  Act  which  preserved  the 
lien  of  an  attachment  made  four  months 
or  more  before  the  commencement  of  bank- 
ruptcy proceedings,  and  continued  the  lia- 
bility of  sureties  after  the  discharge  in 
bankruptcy  of  their  principal.  Since  the 
decision  in  Carpenter  v.  Turrell,  supra, 
the  Massachusetts  legislature  has  enacted 
a  statute  permitting  the  entry  of  a  special 
judgment  against  the  bankrupt.  The  en- 
actment of  this  statute,  however,  does  not 
affect  the  weight  that  should  he  given  to 
Carpenter  v.  Turrell  as  an  authority  in 
this  state,  as  we  have  no  statute  similar 
to  that  of  Massachusetts.  We  are  of  the 
opinion,  however,  that  the  better  position 
is  one  which  preserves  to  tlie  bankrupt 
the  full  benefit  of  his  discharge,  and  at 
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the  same  time  does  not  deprive  the  cred- 
itor of  the  advantage  which  the  Bank- 
ruptcy Law  permits  him  to  have  by  rea- 
son of  hi?  attachment  made  more  than 
four  months  before  the  commencement  of 
bankruptcy  proceedings.  This  position, 
more  in  accord  with  reason  and  justice, 
as  it  seems  to  us,  is  supported  by  the 
weight  of  authority.*' 

Surety  on  release  bond. —  While  there 
is  some  conflict,  the  weight  of  authority 
supports  the  conclusion  that  a  surety  on 
a  release  bond  given  in  an  attachment 
suit  is  relieved  by  the  bankruptcy  of  the 
defendant.  Windisch-Muhlhauser  Brewing 
Co.  r.  JSimms,  (1911)  129  La.  134,  56  So. 
739. 

Surety  on  appeal  bond. —  Where  an  ap- 
peal bond  stipulates  for  the  payment  of 
Bucli  judgment  as  may  be  rendered  against 
the  principal  in  the  bond,  and  before  judg- 
ment in  the  Appellate  Court  the  principal 
obtains  a  discharge  in  bankruptcy  releas- 
ing him  from  the  debt  in  suit,  so  that  if 
he  pleads  the  discharge  no  valid  judgment 
can  be  rendered  against  him,  the  liability 
of  the  surety  in  the  bond  is  also  termi- 
nated. House  V,  Schnading,  (190S)  235 
111.  301,  85  N.  E.  395,  affirming  138  111. 
App.  498;  Goyer  Co.  v.  Jones,  (1901)  79 
Miss.  253,  30  So.  661,  citing  Wolf  t\  Stix, 
(1878)  99  U.  S.  1,  26  U.  S.  (L.  ed.)  309, 
where  the  court  said :  "  The  cases  are 
numerous  in  which  it  has  been  held  — 
and,  we  believe,  correctly  —  that,  if  one 
is   bound   as   surety   for   another   to   pay 


any  judgment  that  may  be  rendered  in  a 
specified  action,  if  the  judgment  is  de- 
feated by  the  bankruptcy  of  the  person 
tur  wiiom  the  obligation  is  assumed,  the 
surety  will  be  released.  The  obvious  rea- 
son is  that  the  event  has  not  happened 
on  which  the  liability  of  the  surety  was 
to  depend.'*  See  also  Young  v.  Howe, 
(1907)  150  Ala.  157,  43  So.  488;  Odell  f. 
Wootten,  (1868)  38  Oa.  224;  Fontaine  v. 
Westbrooks,  (1871)  65  N.  C.  528;  Laffoon 
V  Kerner,  (1905)  138  N.  C.  281,  50  S.  E. 
654;  writ  of  error  dismissed  (1906)  203 
U.  S.  579,  27  S.  Ct.  778,  51  U.  S.  (L.  ed.) 
326,  mem.;  Martin  r.  Kilbourn,  (1873)  12 
Heisk.  (Tenn.)  331.  Contra,  as  to  dis- 
charge of  a  surety  in  an  appeal  bond, 
Brown,  etc..  Coal  Co.  i*.  Antezak,  (1910) 
164  Mich.  110,  128  N.  W.  774,  130  N.  W. 
305,  Ann.  Cas.  1912B  778;  Fisse  v.  Ein- 
stein, (1878)  5  Mo.  App.  78.  See  also 
Knapp  V.  Anderson,  (1877)  71  N.  Y.  466, 
affirming  (1876)   7  Hun  (X.  Y.)  295. 

But  where  a  judgment  is  rendered 
against  a  principal  and  his  surety  on 
an  appeal  bond  the  surety  becomes  liable 
as  a  "  codebtor  "  with  the  principal,  and 
if  the  principal  later  is  adjudicated  a 
bankrupt,  his  liability  is  not  altered  by 
the  bankrupt's  discharge.  Bailey  r. 
Reeves,  (1912)  102  Miss.  438,  59  So. 
802,  where  the  court  said:  "The  present 
case  is  different  from  Goyer  Co.  v.  Jones, 
(1901)  79  Miss.  253,  30  So.  661.  In 
that  case  no  judgment  had  been  rendered 
against  the  surety  on  the  appeal  bond." 


Sec.  17.  Debts  not  Affected  by  a  Discharge. —  a  A  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  of  his  provable  debts,  except  such 
as     [(1898)  30  Stat.  L.  550,] 

This  introductory  paragraph,  including  the  caption,  was  re-enacted  without  change 
in  1903   (32  Stat.  L.  798). 


As  to 

Discharge  of  liability  of  officers,  di- 
rectors, or  stockholders  of  corpora- 
tion, see  paragraph  added  to  section 
46  in  1903. 
Discharge  of  liability  of  codebtors,  see 
section  16. 
•  Stay  of  suits  on  dischargeable  claims, 
see  section  11a. 
What   constitute  provable  debts,  see 
the  several  subdivisions  of  section 
63. 
This  section  enumerates  the  debts  prov- 
able under  section  63a  which  are  not  dis- 
charged.     Clarke  v.   Rogers,    (1913)    228 
U.  S.  534,  33  S.  Ct.  687,  57  U.  S.  (L.  ed.) 
953;  Friepd  v.  Talcott,   (1913)   228  U.  S. 
27,  33  S.  Ct.  505,  67  U.  S.   (L.  ed.)   718, 
affirming   (1909)    179  Fed.  676,  103  C.  C 
A.  80,  43  L.  R.  A.    (N.  S.)    649. 

"In  view  of  the  well-known  purposes 
of  the  Bankrupt  Law,  exceptions  to  the 
operation  of  a  discharge  thereunder  should 
be  confined  to  those  plainly  expressed." 
Per  Mr.  Justice  McReynolds,  in  Gleason 


V  Thaw,   (1916)   236  U.  S.  658,  36  S.  Ct 
287,  59  U.  S.  (L.  ed.)  717,  719. 

"Debt"  is  defined  in  section  la  (11). 
No  claim  is  within  the  language  of  sec- 
tion 17a  unless  it  is  a  "  debt."  Wetmore 
V.  Markoe,  (1904)  196  U.  S.  68,  25  S.  Ct. 
172,  49  U.  S.  (L.  ed.)  390,  2  Ann.  Cas. 
265.  And  it  could  not  have  been  the  in- 
tention of  Congress  to  extend  the  opera- 
tion of  a  discharge  under  section  17  to 
debts  that  were  not  provable  under  sec- 
tion 63a.  Crawford  v.  Burke,  (1904)  196 
U.  S.  176,  25  S.  Ct.  9,  49  U.  S.  (L.  ed.) 
147;  Friend  v.  Talcott,  (1913)  228  U.  S. 
27,  33  S.  Ct.  505,  57  U.  S.  (L.  ed.)  718, 
affirming  (1909)  179  Fed.  676.  103  C.  C. 
A.  80,  43  L.  R.  A.  (N.  S.)  649;  Eastman 
V.  Hibbard,  (1874)  54  N.  H.  504,  20  Am. 
Rep.  157. 

A  fine  imposed  Ity  a  state  court  for 
contempt,  committed  by  wilfully  present- 
ing to  the  court  false  affidavits,  is  not  re- 
leased by  a  discharge  in  bankruptcy.  In 
re  Koronsky,  (C.  C.  A.  2d  Cir.  1909) 
170  Fed.  719,  21  Am.  Bankr.  Rep.  851; 
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In  re  Hall,  (S.  D.  N.  Y.  1909)   170  Fed. 
721,  22  Am.  Bankr.  Rep.  498. 

Compared  with  provisions  in  earlier 
acts  —  History. —  In  Friend  v,  Taleott, 
(1913)  228  U.  S.  27,  33  S.  Ct.  505,  57 
U.  S.  (L.  ed.)  718,  Chief  Justice  White 
said:  "The  Bankruptcy  Act  of  Aug. 
19,  1841,  ch.  9,  5  Stat.  440,  in  the  first 
section  comprehensiyely  stated  the  classes 
of  claims  which  were  embraced  within  its 
scope  and  expressly  excluded  certain  enu- 
merated classes.  No  exemption  from  the 
operation  of  a  discharge  when  granted  was 
conferred,  and  therefore  all ,  who  were 
within  the  scope  of  the  Act,  while  enjoy- 
ing its  benefits,  were  bound  by  its  bur- 
dens. Under  this  Act,  in  Chapman  «?.  For- 
syth, (1844)  2  How.  202,  it  was  held 
that  although  a  claim  was  excluded  from 
the  law  if  brought  in  by  the  voluntary 
act  of  the  creditor  and  he  thereby  partici- 
pated in  the  distribution,  the  creditor  by 
such  election  waived  his  right  to  be 
treated  as  not  bound  by  the  statute,  and 
consequently  the  debt  or  claim  was  dis- 
charged. The  Bankruptcy  Act  of  March 
2,  1867,  ch.  176,  14  Stat.  517,  presumably 
to  correct  the  injustice  which  arose  from 
excluding  from  all  participation  in  the 
distribution  of  assets  those  creditors  whom 
it  was  thought  because  of  the  meritorious 
nature  of  their  debt  should  not  be  bound 
by  the  discharge,  departed  from  the  sys- 
tem of  excluding  such  creditors  from  the 
Act  and  on  the  contrary  adopted  the  prin- 
ciple of  including  them  in  the  benefits  of 
the  Act  and  yet  at  the  same  time  exempt* 
ing  them  from  the  operation  of  the  dis- 
charge. To  accomplish  this  result,  f  19 
of  the  Act  (14  Stat.  525)  made  a  most 
comprehensive  enumeration  of  provable 
debts,  including  as  well  unliquidated  dam- 
ages for  torts  as  for  breaches  of  contracts. 
Those  things  which  in  the  Act  of  1841 
were  stated  to  be  excluded  from  the  opera- 
tion of  the  Act  were  embodied  in  a  par- 
ticular section  (§  33,  14  Stat.  333)  deal- 
ing with  exemptions  from  discharge,  and 
to  avoid  all  possible  misconception  the  sec- 
tion provided  ' .  .  .  but  the  debt  may  be 
proved,  and  the  dividend  thereon  shall  be 
a  payment  on  account  of  said  debt.'  It  is 
obvious  that  the  present  Act  embodies  the 
same  policy,  since  the  exemptions  from 
discharge  which  are  given  by  the  statute 
are  found  in  the  section  devoted  to  that 
subject  and  are  stated  in  words,  as  we 
have  said,  to  be  exemptions  from  dis- 
charge allowed  in  favor  of  provable  debts, 
that  is,  debts  entitled  to  participate  which 
are  given  the  benefit  of  an  exemption  from 
the  operation  of  the  discharge.'' 

State  legislation  cannot  limit  or  en- 
large the  effect  of  a  discharge  in  bank- 
ruptcy. Way  t\  Barney,  (1911)  116  Minn. 
285,  133  N.  W.  801,  Ann.  Cas.  1913A  719, 
38  L.  R.  A.  (N.  S.)  648. 

Discharge  not  limited  to  any  particular 
territory. —  A    discharge    in    bankruptcy 


which  discharges  the  debts  of  the  bank- 
rupt in  one  state  discharges  them  in  all 
the  states.  Hargadine-McKittrick  Dry 
Goods  Co.  t?.  Hudson,  (C.  C.  A.  8th  Cir. 
1903)  122  Fed.  232,  10  Am.  Bankr.  Rep. 
225. 

Valid  and  existing  liens,  being  pro- 
tected by  the  statute,  are  not  discharged. 
See  section  Q7d,  and  the  annotation  there- 
under. 

Assignment  of  future  wages,  see  note 
to  section  67(2. 

The  right  to  a  discharge,  and  its  effect, 
are  wholly  distinct  questions.  In  re  Mar- 
shall Paper  Co.,  (C.  C.  A.  1st  Cir.  1900) 
102  Fed.  872,  4  Am.  Bankr.  Rep.  468; 
In  re  McCarty,  (N.  D.  111.  1901)  111 
Fed.  151,  7  Am.  Bankr.  Rep.  40;  In  re 
Eisenberg,  (S.  D.  N.  Y.  1906)  148  Fed. 
325,  16  Am.  Bankr.  Rep.  776;  Matter  of 
Cooper,  (S.  D.  N.  Y.  1908)  20  Am.  Bankr. 
Rep.  634. 

Sections  14  and  17  should  he  construed 
together.  Each  bears  upon  a  different  sub- 
ject; the  one  relating  to  the  discharge, 
the  other  to  the  debts  from  which  such 
discharge  will  relieve  the  debtor.  The 
.  matters  and  things  which  will  prevent  a 
discharge  in  bankruptcy  are  different  from 
those  which  cause  a  debt  to  remain  effect- 
ive against  the  person  discharged.  Thus 
the  bankrupt  may  be  discharged  and  still 
be  held  liable  for  the  classes  of  debts  men- 
tioned in  section  17,  subdivisions  (1),  {2), 
(3),  and  (4)  ;  and  in  seeking  to  hold  a 
party  liable,  who  has  been  discharged  in 
bankruptcy,  the  ground  for  such  liability 
must  be  found  in  8(:ction  17»  and  not  in 
section  14,  which  enumerates  grounds  upon 
which  a  discharge  shall  be  refused.  Kat- 
zenstein  r.  Reid,  (Tex.  1905)  16  Am. 
Bankr.  Rep.  740.  See  also  In  re  Tinker, 
(S.  D.  N.  Y.  1900)  99  Fed.  79,  3  Aul 
Bankr.  Rep.  580. 

Exempted  creditor  not  excluded.— >  The 
exemptions  do  not  rest  upon  any  theory 
of  the  exclusion  of  the  creditor  from  the 
Bankruptcy  Act  or  of  deprivation  of  right 
to  participate  in  the  distribution,  but 
solely  on  the  groi^nd  that  although  such 
rights  are  enjoyed,  an  exemption  from 
the  effect  of  the  discharge  is  superadded. 
Friend  v.  Taleott,  (1913)  228  U.  S.  27, 
33  S.  Ct.  505,  57  U.  S.   (L.  ed.)  718. 

All  provable  debts  released  —  In  gen- 
eral.—  A  discharge  in  bankruptcy,  under 
the  provisions  of  tlie  statute,  discharges 
the  bankrupt  from  all  such  debts  as  were, 
under  section  63,  provable  against  his  es- 
tate in  bankruptcy,  excepting  such  as  fall 
within  subdivisions  (1),  (2),  (3),  and 
(4)  of  section  17.  Crawford  t?.  Burke, 
(1904)  195  U.  S.  176,  25  S.  Ct.  9,  49 
U.  S.  (L.  ed.)  147,  12  Am.  Bankr.  Rep. 
659,  666;  Tindle  V.  Birkett,  (1907)  206 
U.  S.  183,  27  S.  Ct.  493,  51  U.  S.  (L.  ed.) 
762,  18  Am.  Bankr.  Rep.  121;  Bluthen- 
thal  V.  Jones,  (1908)  208  U.  S.  64,  28 
S.  Ct.  192,  52  V.  8.  (L.  ed.)  :iOO,  19  Am. 
Bankr.    Rep.    288;    In    re    Basch,    (S.    D. 
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N.  Y.  1899)  97  Fed.  761,  3  Am.  Bankr. 
Rep.  235;  In  re  Bates,  (D.  C.  Vt.  1900) 
100  Fed.  263,  4  Am.  Bankr.  Rep.  66;  In 
re  Herrman,  (S.  D.  N.  Y.  1900)  102  Fed. 
763,  4  Am.  Bankr.  Rep.  139,  affirmed  (C. 

C.  A.  2d  Cir.  1901)  106  Fed.  987;  Bracken 
V.  Milner,  (W.  D.  Mo.  1900)  104  Fed.  522, 

5  Am.  Bankr.  Rep.  23;  In  re  Hilton,   (S. 

D.  N.  Y.  1900)  104  Fed.  981,  4  Am. 
Bankr.  Rep.  774;  Knott  v.  Putnam,  (D.  C. 
Vt.  1901)  107  Fed.  907,  6  Am.  Bankr. 
Rep.  80;  In  re  Fife,  (W.  D.  Pa.  1901) 
109  Fed.  880,  6  Am.  Bankr.  Rep.  258; 
In  re  Claff,  (D.  C.  Mass.  1901)  111  Fed. 
506,  7  Am.  Bankr.  Rep.  128;  Hargadine- 
McKittrick    Dry    Goods    Co.    v.    Hudson 

(C.  C.  A.  8th  Cir.  1903)  122  Fed.  232, 
10  Am.  Bankr.  Rep.  225,  affirming  (E.  D. 
Mo.  1901)  6  Am.  Bankr.  Rep.  657;  In  re 
Brumbaugh,  (D.  C.  Pa.  1904)  128  Fed.  971, 
12  Am.  Bankr.  Rep.  204 ;  Kuntz  v.  Young, 
(8th  Cir.  1904)  131  Fed.  719,  65  C.  C  A. 
477;  In  re  Hicks,  (N.  D.  N.  Y.  1905) 
133  Fed.  739,  13  Am.  Bankr.  Rep.  654; 
Mackel  v.  Rochester,  (D.  C.  Mont.  1905) 
135  Fed.  904,  14  Am.  Bankr.  Rep.  429; 
In  re  United  Button  Co.,  (D.  C.  Del. 
1006)  140  Fed.  495,  15  Am.  Bankr.  Rep. 
£00;  In  re  Kuffler,  (2d  Cir.  1907)  151 
Fed.  12,  80  C.  C.  A.  508;  In  re  Adler, 
'C.  C.  A.  2d  Cir.  1907)  152  Fed.  422,  18 
/m.  Bankr.  Rep.  240;  Mathieu  v.  Gold- 
b  rg,  (S.  D.  N.  Y.  1907)  156  Fed.  541, 
1!)  Am.  Bankr.  Rep.  191;  PoUet  v.  Cosel, 
(C.  C.  A.  Ist  Cir.  1910)  179  Fed.  488, 
relying  on  In  re  Fiegenbaum,  (2d  Cir. 
19U3)  121  Fed.  69,  57  C.  C.  A.  409;  In  re 
Lineberry,  (N.  D.  Ala.  1910)  183  Fed. 
338;  Dean  v.  Justices,  (Mass.)  2  Am 
Bankr.  Rep.  163;  In  re  McCauley,  (E.  D. 
N.  Y.  1900)  4  Am.  Bankr.  Rep.  122; 
Burnham  v.  Pidcock,  ( 1901 )  5  Am.  Bankr. 
Rep.  590,  58  App.  Div.  273,  68  N.  Y.  S. 
1007;    Bryant    v.    Kinyon,    (Mich.    1901) 

6  Am.  Bankr.  Rep.  237;  Finnegan  v.  Hall, 
(1901)  6  Am.  Bankr.  Rep.  648,  35  Misc. 
773,  72  N.  Y.  S.  347 ;  Disler  v.  McCauley, 
(1901)  7  Am.  Bankr.  Rep.  138,  66  App. 
Div.  42,  73  N.  Y.  S.  27U,  reversing  6  Am. 
Bankr.  Rep.  491;  Gee  v.  Gee,  (Minn. 
1901 )  7  Am.  Bankr.  Rep.  500 ;  VVatertown 
Carriage  Co.  r.  Hall,  ( 1901 )  7  Am.  Bankr. 
Rep.  716,  66  App.  Div.  84,  72  N.  Y.  S. 
466;  In  re  Benedict,  (1902)  8  Am.  Bankr. 
Rep.  463,  37  Misc.  230,  75  N.  Y.  S.  165; 
Graham  r.  Richerson,  (Ga.  1902)  8  Am. 
Bankr.  Rep.  700;  Wood  r.  Carr,  (Ky. 
1903)  10  Am.  Bankr.  Rep.  577;  Zimmer- 
man V.  Ketchum,  (1903)  11  Am.  Bankr, 
Rep.  190,  66  Kan.  98,  71  Pac.  264;  Dight 
V.  Chapman,  (1904)  12  Am.  Bankr.  Rep. 
743,  44  Ore.  265,  75  Pac.  585;  Howe  v. 
Koyes,  (1905)  15  Am.  Bankr.  Rep.  103, 
47  Misc.  338,  93  N.  Y.  S.  476;  New  York 
Inst.,  etc.  V.  Crockett,  (1907)  17  Am. 
Bankr.  Rep.  233,  117  App.  Div.  269,  102 
N.  Y.  S.  412;  Fechter  v.  Postal,  (1906) 
17  Am.  Bankr.  Rep.  316,  114  App.  Divi 
776,  100  N.  Y.  S.  207;  Bond  v.  Milliken, 
(1906)    17  Am.  Bankr.  Rep.  811,  134  la. 


447,  109  X.  W.  774;  Kavanaugh  v.  Mc- 
Intyre,  (1908)  21  Am.  Bankr.  Rep.  327, 
128  App.  Div.  722,  112  N.  Y.  S.  987; 
Dight  r.  Chapman,  44  Ore.  266,  75  Pac. 
585,  65  L.  R.  A.  793;  Ruhl-Koblegard  Co. 
V,  Gillespie,  (1907)  61  W.  Va.  584,  56 
S.  E.  898,  11  Ann.  Cas.  929,  10  L.  R.  A. 
(N.  S.)  305;  Matter  of  Arkell,  (1901) 
65  App.  Div.  130,  72  N.  Y.  S.  555. 

What  conatitute  provable  debts  has  been 
fully  considered  under  the  several  sub- 
divisions of  section  63. 

A  discharge  thus  means,  subject  to  qual- 
ification with  respect  to  demands  due  or 
owing  to  the  United  States  the  release  of 
the  bankrupt  from  all  of  the  debts,  de- 
mands and  claims  against  him  which  are 
provable  in  bankruptcy  except  such  of 
them  as  are  by  the  Act  excepted.  The 
exception  necessarily  relates  to  provable 
demands,  and,  to  indulge  in  tautology,  is 
equivalent  to  the  phraseology,  ''  except 
such  provable  debts,  demands  and  claims 
against  the  bankrupt  as  are  by  the  Act 
excepted."  In  re  United  Button  Co.,  (D. 
C.  Del.  1906)  140  Fed.  496,  16  Am.  Bankr. 
Rep.  390. 

"  Provable  "  means  susceptible  of  being 
proved.  Crawford  v.  Burke,  (1904)  195 
U.  S.  176,  25  S.  Ct.  9,  49  U.  S.  (L.  ed.) 

147. 

At  what  date  prov(ible. —  "The  bank- 
rupt's discharge  is  from  all  provable  debts 
and  claims  which  existed  on  the  day  on 
which  the  petition  for  adjudication  was 
filed.  Zavelo  v.  Reeves,  (1913)  227  U.  S. 
625,  630,  33  S.  Ct.  365,  57  U.  S.  (L.  ed.) 
676.  678."  Everett  v.  Judson,  (1913)  228 
U.  S.  474,  33  S.  Ct.  568,  57  U.  S.  (L.  ed.) 
927,  46  L.  R.  A.  (X.  S.)   154. 

Agreement  to  indemnify  surety, — ^Within 
the  intendment  of  tlie  law  provable  debts 
include  all  liabilities  of  the  bankrupt 
founded  on  a  contract,  express  or  implied, 
which  at  the  time  of  the  bankruptcj^  were 
fixed  in  amount  or  susceptible  of  liquida- 
tion, and  consequently  a  discharge  in 
bankruptcy  acquits  an  express  obligation 
of  the  bankrupt  to  indemnify  his  surety 
against  loss  by  reason  of  their  joint  bond 
conditioned  his  faithful  performance  of  a 
building  contract  broken  prior  to  the  bank- 
ruptcy although  the  surety  paid  the  con- 
sequent damage  thereafter.  Williams  v, 
U.  S.  Fidelity,  etc.,  Co.,  (1915)  236  U.  S. 
549,  35  S.  Ct.  289,  59  U.  S.  (L.  ed.)  713, 
reversing  (1912)  11  Ga.  App.  635,  76 
S.   E.    1067. 

Debt  due  to  United  States, —  In  U.  S. 
r.  Herron,  (1873)  20  Wall.  251,  22  U.  S. 
(L.  ed.)  276,  it  was  held  that  a  debt  due 
to  the  United  States,  though  not  for  tftxes, 
was  barred  by  a  discharge  under  the 
Bankruptcy  Act  of  1867,  notwithstanding 
the  United  States  might  have  proved  its 
debt  and  been  given  priority  by  the  Act. 
The  decision  was  expressly  put  upon  the 
ground  "  that  the  sovereign  authority  of 
the  country  is  not  bound  by  the  words  of 
a   statute    unless   named   therein,   if   the 
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Btatute  tends  to  restrain  or  diminish  the 
powers,  rights,  or  interests  of  the  sover- 
eign." To  this  general  proposition  assent 
was  given  in  Guarantee  Title,  etc.,  Co.  v. 
Title  Guaranty,  etc.,  Co.,  (1912)  224 U.S. 
162,  32  S.  Ct.  457,  56  U.  S.  (L.  ed.)  706. 
As  to  proof  of  debts  owing  to  United 
States  see  section  57/. 

Judgments. —  A  judgment  of  a  state 
court  against  a  bankrupt,  obtained  before 
the  filing  of  his  petition  in  bankruptcy, 
for  fines  and  costs  upon  indictments,  is 
provable  against  his  estate,  although  not 
entitled  to  precedence;  and  a  discharge 
will  release  him  therefrom.  In  re  Alder- 
son,  (1899)  98  Fed.  588.  But  see  contra 
In  re  Moore,  (1901)  111  Fed.  145.  See 
also  In  re  Houston,  (1899)  94  Fed.  119; 
Miller  v.  Black,  (1901)  10  Pa.  Dist.  265; 
Fite  !7.  Fite,  (1910)  110  Ky.  197,  61 
S.  W.  26,  53  L.  R.  A.  265. 

WTien  it  is  necessary  to  consider  whether 
a  judgment  is  released  by  a  discharge  in 
bankruptcy  the  fact  must  be  determined 
by  the  record,  and  not  by  any  allegation 
or  proof  outside  of  it.  Burnham  t?.  Pid- 
cock,  (1901)  6  Am.  Bankr.  Rep.  690,  58 
App.  Div.  273,  68  N.  Y.  S.  1007. 

The  New  York  Code  of  Civil  Procedure 
(I  1268)  which  provided  that  "if  it  ap- 
pears upon  the  hearing  that  he  has  been 
discharged  from  the  payment  of  that  judg- 
ment or  the  debt  upon  which  said  judg- 
ment was  recovered,  an  order  must  be 
made  directing  said  judgment  be  canceled 
and  discharged  of  record,"  was  held  to 
apply  only  to  judgments  entered  before  a 
discharge  in  bankruptcy,  for  the  reason 
that  any  other  holding  would  conflict 
with  the  doctrine  of  res  ad  judicata,  Howe 
f?.  Noyes,  (1905)  15  Am.  Bankr.  Rep.  103, 
47  Misc.  338,  93  N.  Y.  S.  476. 

Where  a  creditor  who  holds  a  promis- 
sory note  for  the  purchase  price  of  goods 
reduces  it  to  judgment,  after  a  subsequent 
discharge  of  the  debtor  in  bankruptcy  the 
creditor  cannot  enforce  an  execution  based 
on  such  judgment  against  property  of  the 
debtor  acquired  after  such  discharge.  Ford 
V.  Blackshear  INIfg.  Co.,  (1913)  140  Ga. 
670,  79  S.  E.  576. 

A  surety  on  a  note  wade  hy  a  bankrupt 
prior  to  his  filing  his  petition  in  bank- 
ruptcy, and  duly  scheduled,  which  he,  the 
surety,  after  the  filing  of  such  petition, 
but  before  discharge,  was  obliged  to  pay, 
cannot  recover  from  the  bankrupt  on  such 
note,  the  claim  being  released  by  the  dis- 
charge. Hayer  v.  Comstock,  (1901)  116 
la.  187,  88  N.  W.  351. 

Replevin  hond. —  The  bankrupt,  long 
prior  to  his  bankruptcy,  having  given  a 
replevin  bond,  his  liability  to  the  plaintiff 
in  the  action  of  replevin  wherein  he  was 
one  of  the  defendants  is  too  continsjent  to 
be  a  provable  debt  under  the  Bankruptcy 
Act.  Clemmons  t*.  Brinn,  (Supm.  Ct.  App. 
T.  1901)   36  Misc.  157,  72  N.  Y.  S.  1066. 

Rent  payable  in  instalments. —  An  adju- 
dication  in  bankruptcy  during  the   term 


annuls  a  lease  for  a  term  of  years,  the 
rent  being  payable  in  monthly  instalments; 
and  there  is  no  provable  debt  against  the 
estate,  under  a  state  statute,  for  the  rent 
to  accrue  thereafter.  In  re  Jefferson, 
( 1899)  93  Fed.  948.  See  also  Hamilton  v. 
McCroskey,  (1901)  112  Ga.  661,  37  S.  E. 
859. 

An  unliquidated  claim,  if  provable  (see 
section  635)  is  barred  by  the  discharge. 
Dycus  V.  Brown,  (1909)  135  Ky.  140,  121 
S.  W.  1010,  28  L.  R.  A.  (N.  S.)  190, 
though  the  claim  was  voluntarily  with- 
held until  after  the  expiration  of  the  time 
for  proving  claims;  In  re  Hilton,  (S.  D. 
N".  Y.  1900)  104  Fed.  981,  4  Am.  Bankr. 
Rep.  774. 

Contracts  rescinded  on  ground  of  fraud, 
—  Contracts,  under  which  the  bankrupt 
bought  goods  from  certain  creditors,  hav- 
ing been  rescinded  on  the  ground  of  fraud, 
and  such  part  thereof  as  came  into  his 
hands  having  been  recovered  from  the 
trustee,  the  creditors  may  have  their 
claims  for  the  rest  of  the  goods  purchased 
from  them  and  sold  by  the  bankrupt 
liquidated  by  the  court,  and,  when  so 
liquidated,  may  prove  such  clainiB  against 
the  estate.  In  re  Hirschman,  (1900)  104 
Fed.  69. 

Debt  need  not  ha/ve  been  allowed, —  The 
fact  that  a  claim  against  the  bankrupt 
estate  was  disallowed  does  not  render  it  a 
nonprovable  debt;  and  such  claim  will  be 
barred  by  a  discharge,  notwithstanding  its 
disallowance,  if  it  was  capable  of  having 
been  proved,  as,  for  instance,  where  its  dis- 
allowance results  from  a  valid  defense 
thereto.  Hargadine-McKittrick  Dry  Goods 
Co.  17.  Hudson,  (C.  C.  A.  8th  Cir.  1903) 
122  Fed.  232,   10  Am.   Bankr.  Rep.  226. 

A  disallowed  claim  is  not  the  same 
thing  as  a  nonprovable  debt  and  is  re- 
leased by  the  discharge  in  bankruptcy. 
Lesser  i?.  Gray,  (1915)  236  U.  S.  70,  35 
S.  Ct.  227,  69  U.  S.  (L.  ed.)  471. 

One  who  has  been  twice  adjudged  a 
bankrupt  cannot,  in  the  second  proceeding, 
be  discharged  from  debts  which  were  prov- 
able in  a  first  proceeding  wherein  the 
bankrupt  failed  to  obtain  his  discharge; 
and  it  is  immaterial  whether,  in  the  first 
proceeding,  the  discharge  was  formally 
refused  or  whether  the  petition  therefor 
was  dismissed  for  want  of  prosecution. 
See  cases  cited  in  note  to  section  14a. 

The  Bankruptcy  Law  supersedes  the  or- 
dinances and  fire  regulations  of  a  city, 
requiring  members  of  the  city's  fire  depart- 
ment to  pay  promptly  all  necessary  per- 
sonal and  household  expenses,  and  making 
the  failure  to  do  so  ground  for  discharge, 
in  so  far  as  it  affects  debts  of  a  fireman 
dischargeable  in  a  bankruptcy  proceeding 
pending  against  him.  In  re  Hicks,  (N.  D. 
N.  Y.  1905)  133  Fed.  739,  13  Am.  Bankr, 
Rep.  654. 

Discharge  of  defendant  pending  suit, — 
An  action  in  attachment  was  based  upon 
indebtedness  due  on  promissory  notes.     It 
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appeared  by  agreement  on  the  trial,  while 
plaintiffs  were  submitting  evidence,  that 
the  defendants,  after  the  filing  of  the 
declaration,  had  been  duly  adjudicated 
bankrupts,  that  in  the  bankruptcy  proceed- 
ings the  schedules  of  assets  and  liabilities 
were  filed  as  required  by  law,  that  the 
notes  held  and  sued  on  by  the  plaintiffs 
were  properly  scheduled  among  the  un- 
secured liabilities  of  the  defendant  bank- 
rupts, and  that  a  discharge  in  bankruptcy 
had  been  duly  and  regularly  granted  to 
each  of  the  defendants.  It  was  held  that, 
as  it  appeared  that  the  indebtedness 
claimed  by  the  plaintiffs  wa^  provable  in 
bankruptcy,  the  defendants  were  relieved 
from  liability  therefor  by  the  discharge 
in  bankruptcy  and  a  nonsuit  was  properI> 
granted.  Fort-Mims  &  Haynes  Co.  17. 
Branan-Akers  Ck>.,  (1913)  140  Ga.  131, 
78  S.  E.  721. 

Property  acquired  by  a  bankrupt  after 
his  discharge  cannot  be  subjected  to  the 
payment  of  debts  released  by  the  discharge. 
Robertson  t;.  Schard,  (1909)  142  la.  600, 
119  N.  W.  629,  134  A.  S    R.  430. 

Under  the  Bankruptcy  Act  of  1841  it 
was  held  that  "  a  certificate  of  discharge 
obtained  without  fraud  is  a  bar  to  all 
debts  existing  against  the  bankrupt  at  the 
time  of  the  discharge  and  provable  under 
the  commission.'*  Hollister  t\  Abbott, 
(1866)    31  N.  H.  442,  64  Am.  Dec.  342. 

Discharge  of  partnerehip  debts, —  Where 
a  partnership  has  been  discharged  in 
bankruptcy,  it  will  be  released  from  its 
provable  debts  as  effectually  as  individ- 
uals are  released  therefrom ;  so  also  where 
the  individual  members  of  a  partnership 
have  petitioned  for,  and  have  received,  a 
discharge  from  their  obligation  for  part- 
nership indebtedness,  ?uch  discharge  w^ill 
be  effective  as  against  such  debts.  Loomis 
V.  Wallblom,  (1906)  94  Minn.  392,  102 
N.  W.  1114,  3  Ann.  Cas.  798  and  note, 
69  L.  R.  A.  771;  In  re  Meyers,  (S.  D. 
N.  Y.  1899)  96  Fed.  408,  2  Am.  Bankr. 
Rep.  707;  In  re  Laughlin,  (N.  D.  la. 
1899)  96  Fed.  689,  3  Am.  Bankr.  Rep.  1; 
In  re  McFaun,  (N.  D.  la.  1899)  96  Fed. 
692,  3  Am.  Bankr.  Rep.  66;  Mahoney  v. 
Ward,  (E.  D.  N.  C.  1900)  100  Fed.  278, 
3  Am.  Bankr.  Rep.  770;  Jarecki  Mfg.  Co. 
r.  McElwaine,  (1901)  107  Fed.  249;  In  re 
Hale,  (E.  D.  N.  C.  1901)  107  Fed.  432, 
6  Am.  Bankr.  Rep.  36;  In  re  Mercur,  (3d 
Cir.  1903)  122  Fed.  384,  68  C.  C.  A.  472, 
10  Am.  Bankr.  Rep.  605;  In  re  Morrison, 
(W.  D.  Tex.  1904)  127  Fed.  186,  11  Am. 
Bankr.  Rep.  498;  In  re  Kaufman,  (E.  D. 
N.  Y.  1905)  136  Fed.  262,  14  Am.  Bankr. 
Rep.  393;  In  re  Pincus,  (S.  D.  N.  Y.  1906) 
147  Fed.  621,  17  Am.  Bankr.  Rep.  331; 
In  re  Bertenshaw,  (C.  C.  A.  8th  Cir. 
1907)  167  Fed.  363,  13  Ann.  Cas.  086,  19 
Am.  Bankr.  Rep.  677;  Matter  of  Freund, 
(N.  D.  la.  1899)  1  Am.  Bankr.  Rep.  25; 
Jarecki  Mfg.  Co.  v.  McElwaine,  ( C.  C.  Ind. 
1901)   6  Am.  Bankr.  Rep.  751;  Matter  of 


Feigenbaum,  (S.  D.  N.  Y.  1902)  7  Am. 
Bankr.  Rep.  339;  Dodge  r.  Kaufman, 
(1905)  15  Am.  Bankr.  Rep.  542,  46  Misc. 
248,  91  N.  Y.  S.  727 ;  Xew  York  Inst.,  etc. 
V.  Crockett,  (1907)  17  Am.  Bankr.  Rep.  233, 
117  App.  Div.  269,  102  N.  Y.  S.  412;  Berry 
V.  Sheehan,  (1906)  17  Am.  Bankr.  Rep.  322, 
115  App.  Div.  488,  101  N.  Y.  S.  371. 

The  discharge  of  the  partnership  dis- 
charges that  entity  only  from  its  debts, 
and,  according  to  some  cases,  leaves  the 
partners  still  subject  to  their  liability  to 
pay  the  unpaid  balance  of  the  claims  of 
the  partnership  creditors.  In  re  Berten- 
shaw, (C.  C.  A.  8th  Cir.  1907)  157  Fed. 
363,  13  Ann.  Cas.  986,  19  Am.  Bankr.  Rep. 
577;  In  re  Everybody's  Grocerv,  etc., 
Market,  (D.  C.  Okla.  1908)  173  Fed.  492, 
21  Am.  Bankr.  Rep.  926. 

But  see  Francis  i;.  McXeal,  (1913)  229 
U.  S.  695,  33  S.  Ct.  701,  57  U.  S.  (L.  ed.) 
1029,  L.  R.  A.  1915E  706,  where  the  court 
said  it  would  be  an  incongruity  to  grant 
a  discharge  from  debts  considered  as  joint 
and  leave  the  same  persons  liable  for  them 
considered  as  several. 

Nonprovable  debts  are  not  released. 
Dunbar  v.  Dunbar,  (1903)  190  U.  S.  340, 
23  S.  Ct.  767,  47  U.  S.  (L.  ed.)  1084,  10 
Am.  Bankr.  Rep.  139;  In  re  Burka,  (E.  D. 
Mo.  1900)  104  Fed.  326,  5  Am.  Bankr. 
Rep.  12;  In  re  Marcus,  (D.  C.  Mass.  1900) 
104  Fed.  331,  5  Am.  Bankr.  Rep.  19, 
affimted  (C.  C  A.  Ist  Cir.  1901)  105  Fed. 
907,  6  Am.  Bankr.  Rep.  365;  In  re  United 
Button  Co.,  (D.  C.  Del.  1906)  140  Fed. 
495,  15  Am.  Bankr.  Rep.  390;  In  re 
Havens,  (E.  D.  N.  Y.  1910)  182  Fed.  367; 
Stevens  t\  Meyers,  (1902)  8  Am.  Bankr. 
Rep.  496,  72  App.  Div.  128,  76  N.  Y.  S. 
332;  Phenix  Nat.  Bank  v,  Waterbury, 
(1908)  20  Am.  Bankr.  Rep.  140,  123  App. 
Div.  453,  108  X.  Y.  S.  391;  Plrenix  Nat. 
Bank  v,  Waterbury,  (1910)  23  Am.  Bankr. 
Rep.  250,  197  N.  Y.  161,  90  N.  E.  435. 

The  proper  time  and  place  to  test  the 
effect  of  a  discharge,  as  a  release  of  any 
particular  debt,  is  when  such  discharge  is 
properly  pleaded  as  a  defense  in  an  action 
brought  for  the  enforcement  of  such  debt. 
In  re  Thomas,  (S.  D.  la.  1899)  92  Fed. 
912,  1  Am.  Bankr.  Rep.  615;  In  re  Blum- 
berg,  (E.  D.  Tenn.  1899)  94  Fed.  476,  1 
Am.  Bankr.  Rep.  633;  In  re  Rhutassel,  (N 
D.  la.  1899)  96  Fed.  697,  2  Am.  Bankr. 
Rep.  697;  In  re  Mussey,  (D.  C.  Mass. 
1900)  99  Fed.  71,  3  Am.  Bankr.  Rep.  592; 
In  re  Tinker,  (S.  D.  N.  Y.  1900)  99  Fed. 
79,  3  Am.  Bankr.  Rep.  580 ;  In  re  Marshall 
Paper  Co.,  (C.  C.  A.  1st  Cir.  1900)  102 
Fed.  872,  4  Am.  Bankr.  Rep.  468;  Matter 
of  White,  (N.  D.  Ala.  1901)  10  Am. 
Bankr.  Rep.  794.  See  also  In  re  Tune, 
(N.  D.  Ala.  1902)  115  Fed.  906,  8  Am. 
Bankr.  Rep.  285;  Bank  of  Commerce  r. 
Elliott,  (Wis.  1901)  6  Am.  Bankr.  Rep. 
409;  Stevens  r.  Meyers,  (X.  Y.  1902)  8 
Am.  Bankr.  Rep.  496;  Reed  f.  Dippel, 
(Pa.    1906)     17    Am.    Bankr.    Rep.    371; 
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Walker  v,  Muir,  (1908)  21  Am.  Bankr. 
Rep.  278,  127  App.  Div.  163,  111  N.  Y.  S. 
465. 

The  burden  is  on  the  plaintiff  to  attack 
a  disohargQ  in  bankruptcy,  and  show  cause 
wliy  he  should  not  be  bound  by  it.  Broad- 
way Trust  Co.  V,  Manheim,  (1905)  14 
Am.  Bankr.  Rep.  122,  47  Misc.  415,  95 
N".  y.  S.  93. 

The   defense   of   a   discharge   in    bank 
ruptcy  is  personal  to  the  bankrupt.    First 
International    Bank    of    Portal    v.    Lee, 
(1913)   26  N.  D.  197,  141  N.  W.  716. 

Pleading  discharge  —  Necessity  of  plead- 
ing.— A  discharge  in  bankruptcy  is  not 
per  se  an  extinguishment  of  the  debt,  and 
no  court,  other  than  the  court  of  bank- 
ruptcy, is  bound  to  take  judicial  notice 
of  the  discharge;  although  it  is  a  release, 
which  may  be  pleaded.  Boynton  v.  Ball, 
(1887)  121  U.  S.  457,  7  S.  Ct.  981.  30 
U.  S.  (L.  ed.)  986;  Collins  r.  McWalters, 
(Supm.  Ct.  Spec.  T.  1901)  35  Misc.  648, 
72  N.  Y.  S.  203;  Bank  of  Commerce  v, 
Elliott,  (1901)  109  Wis.  648,  85  N.  W. 
417. 

A  discharge  in  bankruptcy,  like  the 
statute  of  limitations  or  the  statute  of 
frauds  or  a  release  under  seal,  to  be 
effective  must  be  pleaded.  In  re  Wesson, 
(1881)  88  Fed.  855;  Mack  Mfg.  Co.  v. 
Van  Duerson,  (1905)  138  Fed.  953; 
Herschman  t?.  Justices  of  Boston,  (1915) 
220  Mass.  137,  107  N.  E.  643;  Lovell  v. 
Sneed,  (1906)  79  Ark.  204,  95  S.  W.  157; 
Hays  f?.  Ford,  (1876)  55  Ind.  52;  Lane  i?. 
Holcomb,  (1903)  182  Mass.  360,  65  N.  E. 
794;  Collins  f?.  McWalters,  (1901)  35  Misc. 
648,  72  N.  Y.  S.  203;  Bailey  v.  Kraus, 
(1903)  39  Misc.  845,  mem.,  81  N.  Y.  S. 
492. 

If  at  the  time  of  adjudication  or  after- 
wards the  bankrupt  is  sued  on  a  provable 
debt,  his  sole  remedy  is  to  obtain  a  con- 
tinuance, if  necessary,  and  plead  his  dis- 
charge, and  where  this  is  done  all  further 
proceedings  are  stave  J.  Herschman  v. 
Justices  of  Boston,  (1915)  220  Mass.  137, 
107  N.  E.  543,  wherein  the  court  said: 
"  It  accordingly  must  be  held  that  as  the 
court  had  jurisdiction  of  tlie  cauHe  of 
action  and  of  the  parties  and  the  peti- 
tioners did  not  interpose  this  defense,  the 
judgment  is  not  open  to  collateral  attack 
and  may  be  enforced  by  arrest  as  well  as 
by  levy  upon  their  goods,  chattels  or 
lands." 

Where,  however,  the  declaration  in  an 
action  at  law  shows  that  the  indebtedness 
or  liability  in  suit  is  provable  against  the 
defendant's  bankrupt  estate  in  bankruptcy 
proceedings  then  pending,  and  alleges 
"  tliat  in  due  time  the  said  defendant 
will  procure  his  coveted  discharge,  the 
case  may  be  considered  as  though  the  dec- 
laration alleged  a  discharge,  and  a  de- 
murrer must  be  sustained."  Jenkins  r. 
Pilcher,  (1910)  160  Mich.  349,  125  N.  W. 
356,  28  L.  R.  A.  (N.  S.)   423. 


Not  an  odious  defense, —  "The  conten- 
tion that  a  discharge  of  the  debt  sued 
upon,  by  a  court  of  bankruptcy,  is  not  a 
meritorious  defense,  is  in  this  state  dis- 
posed of.  Such  defense  is  not  more  tech- 
nical or  less  favored  by  the  courts  than 
that  of  the  statute  of  limitations,  which 
is  held  by  this  court  to  be  a  meritorious 
defense."  Citizens'  Xat.  Bank  of  Sisseton 
V,  Branden,  (1910)  19  N.  D.  489,  126 
N.  W.  102,  27  L.  R.  A.  (N.  S.)  858,  open- 
ing a  default  judgment  to  admit  discharge 
in  bankruptcy  as  a  defense. 

Jurisdictional  facts  need  not  be  alleged. 
—  Since  the  jurisdiction  of  courts  of  bank- 
ruptcy need  not  necessarily  appear  upon 
the  face  of  the  proceedings,  the  rule  that 
in  pleading  judgments  of  domestic  courts 
of  record  the  jurisdiction  of  the  court 
need  not  be  affirmatively  shown  by  stat- 
ing the  facts  upon  which  it  attached,  ap- 
plies to  the  pleading  of  a  discharge  in 
bankruptcy.  Bryant  v.  Kinyon,  (1901) 
127  Mich.  162,  86  N.  W.  631,  63  L.  R.  A. 
801,  holding  that  it  was  not  necessary  to 
allege  the  residence  of  the  bankrupt  within 
the  district  where  the  Bankruptcy  (Dourt 
was  situate. 

On  demurrer  to  an  ansicer  setting  up 
a  discharge,  the  court  will  assume  that 
notice  was  given  to  individual  and  firm 
creditors;  that  an  inventory  of  all  indi- 
vidual property  and  interest  in  the  firm 
was  duly  scheduled;  and  that  every  othor 
step  in  the  proceeding  prior  to,  and  at 
the  time  of,  the  discharge  was,  in  all  re- 
spects, regular  and  statutory.  Jareck) 
Mfg.  Co.  V.  McElwaine,  (1901)  107  Fed. 
249. 

Negativing  exceptions. — As  to  negativ- 
ing the  statutory  exceptions  to  the  opera- 
tion of  a  discharge,  the  rule  applies  that 
"  where  an  exception  is  contained  in  the 
enacting  clause  of  a  statute,  it  must  be 
negatived  by  the  pleader  who  seeks  to 
bring  his  case  within  the  statute,  but  it 
is  not  necessary  that  this  should  be  done 
in  express  words;  it  is  sufficient  if  the 
facts  pleaded  clearly  negative  the  excep- 
tion." Maxwell  v.  Evans,  (1883)  90  Ind. 
596,  46  Am.  Rep.  234. 

As  to  negativing  the  exception  in  sec- 
tion 17a   (3)    see  the  note  to  clause   (3). 

"/I  plea  puis  darrein  continuance  [set- 
ting up  a  discharge  in  bankruptcy]  waives 
all  prior  pleas,  and  amoimts  to  an  ad- 
mission of  the  cause  of  action  set  up  in 
the  plaintiff's  declaration."  Crawford  v. 
Burke,  (1904)  195  U.  S.  176,  25  S.  Ct.  9, 
49  U.  S.   (L.  ed.)    147. 

Evidence  of  discharge. —  See  section  21/. 
Custard  v.  Wigderson,  (1907)  130  Wis, 
412,  110  N.  W.  263,  10  Ann.  Cas.  740; 
Hamon  v.  Foust,  (1912)  127  Tenn.  82, 
150  S.  W.  418,  Ann.  Cas.  1914A  1103  and 
note. 

Revival  of  discharged  debt  —  Aforal  ob- 
ligation supporting  new  promise. —  "It  is 
settled  that  a  discharge,  while  releasing 
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the  bankrupt  from  legal  liability  to  pay 
a  debt  that  was  provable  in  the  bank- 
ruptcy, leaves  him  under  a  moral  obliga- 
tion that  is  sufficient  to  support  a  new 
promise  to  pay  the  debt."  Zavclo  v. 
Reeves.  (1913)  227  U.  S.  625,  33  S.  Ct. 
3G.5,  57  U.  S.  (L.  ed.)  676,  Ann.  Cas. 
1914D  664.  To  the  same  point  see  3  1^  C. 
L.  324-328  and  the  following  cases: 
Gruenberg  v,  Trainor,  (X.  Y.  1903)  11 
Am.  Bankr.  Kep.  776;  Citizens'  Loan 
Ass'n  V.  Boston,  etc.,  R.  Co.,  (Mass.  1907) 
19  Am.  Bankr.  Rep.  650;  Wolffe  v.  Kber- 
lein,  (1883)  74  Ala.  99,  49  Am.  Rep.  809; 
Oriel  V.  Solomon,  (1886)  82  Ala.  S5,  2 
So.  322,  60  Am.  Rep.  733 ;  Mallin  v.  Wen- 
ham,  (1904)  209  111.  252,  70  N.  E.  564, 
101  A.  S.  R.  233,  65  L.  R.  A.  602  i  Stern 
t?.  Smith,  (1907)  225  111.  430,  80  N.  E. 
307,  116  A.  S.  R.  151;  Post  r.  fx>8ey, 
(1S87)  111  Ind.  74,  12  N.  E.  121,  60  Am. 
Rep.  677;  Needham  i;.  Matthewson,  (1909) 
81  Kan.  340,  105  Pac.  436,  136  A.  S.  R. 
374,  19  Ann.  Cas.  146,  26  L.  R.  A.  (N.S.) 
274;  Way  v.  Sperry,  (1850)  6  Cush. 
(Mass.)  238,  52  Am.  Rep.  779;  Citizens' 
Loan  Ass'n  v,  Boston,  etc.,  R.  Co.,  (1907) 
196  Mass.  528,  82  N.  E.  696,  124  A.  S.  H. 
684,  13  Ann.  Cas.  366,  14  L.  R.  A.  (N.  S.) 
1026;  Dusenbury  t\  Hoyt,  (1873)  53  N.  Y. 
521,  13  Am.  Rep.  543 ;  Firestone  Tire,  etc., 
Co.  V.  Agnew,  (1909)  194  N.  Y.  165,  86 
N.  E.  1116,  16  Ann.  Cas.  1150,  24  L.  R.  A. 
(N.  S.)  628;  In  re  Field,  (1830)  2  Rawle 
(Pa.)  361,  21  Am.  Dec.  454;  Earnest  v, 
Parke,  (1835)  4  Rawle  (Pa.)  452.  27 
Am.  Dec.  280;  Kingston  v.  Wharton, 
(1816)  2  Serg.  &  R.  (Pa.)  208,  7  Am. 
Dec.  63S:  Farmers',  etc..  Bank  r.  Flint, 
(1846)   17  Vt.  508,  44  Am.  Dec.  351. 

An  oral  promise  to  pay  a  discharged 
debt,  in  the  absence  of  a  statute  provid- 
ing otherwise,  will  suffice,  and  to  nullify 
this  result  statutes  have  been  enacted  in 
many  jurisdictions  requiring  a  promise 
in  writing  signed  by  the  person  sought  to 
be  charged.  Way  v.  Sperry,  (1850)  6 
Cush.  (Mass.)  238,  52  Am.  Dec.  779; 
Farmers',  etc.,  Bank  v.  Flint,  (1845)  17 
Vt,  608,  44.  Am.  Dec.  351;  Mandell  v. 
Levy,  (1905)  47  Misc.  147,  93  N.  Y.  S. 
545;  Holt  V.  Akarman,  (1913)  84  N.  J.  L. 
371,  86  Atl.  408,  where  the  court  said: 
"At  common  law  a  verbal  promise  to  pay 
by  a  bankrupt  after  his  adjudication, 
whether  made  before  or  after  his  dis- 
charge, was  effectual  and  revived  the  debt. 
And  this  continued  to  be  so  until  the  en- 
actment of  the  Bankrupt  Act,  6  Geo.  IV, 
ch.  16.  Evan's  Stats,  vol.  4,  p.  454.  The 
131st  section  of  this  Act  provides:  *  That 
no  bankrupt  after  his  certificate  shall 
have  been  allowed  under  any  present  or 
future  commission  shall  be  liable  to  pay 
or  satisfy  any  debt,  claim  or  demand, 
upon  any  contract,  promise  or  agreement 
made  or  to  be  made  after  the  suing  out 
of  the  commission  unless  such  promise, 
contract  or  agreement  be  made  in  writing, 


signed  by  the  bankrupt,  or  by  some  person 
thereto  lawfully  authorized.'  It  is  obviouB 
that  this  statute  expressly  sanctions  the 
making  of  such  promise,  contract,  or 
agreement,  before  the  granting  of  the  cer- 
tificate. Its  effect  was  to  require  a  more 
solemn  act  than  a  mere  verbal  promise. 
It  left  the  common  law  unaltered  in  so 
far  as  to  permit  such  promise,  contract, 
or  agreement  to  be  made  before  the  grant- 
ing of  the  certificate,  but  required  that 
the  evidence  of  such  promise,  contract,  or 
agreement  be  in  writing  signed  by  the 
bankrupt  or  his  authorized  agent.  Bear- 
ing this  in  mind,  it  at  once  becomes  clear 
why  Baron  Parke,  in  Kirkpatrick  v.  Tat- 
tersall,  [130  M.  &  W.  (Eng.)  7661,  said 
that  it  was  immaterial  whether  the  prom- 
ise was  made  before  or  after  the  granting 
of  the  certificate,  it  was  effective  so  long 
as  it  was  a  written  express  promise  to 
pay  notwithstanding  the  granting  of  the 
certificate.  It  also  must  not  be  over- 
looked that  the  English  statute  was  a 
part  of  the  Bankrupt  Act  and  is  regu- 
latory in  its  nature  regarding  the  status 
of  the  bankrupt  after  adjudication  and 
the  conditions  under  which  he  may  incur 
liability  for  a  debt  provable  under  the 
Act  after  adjudication  and  after  dis- 
charge. There  is  no  such  provision  in 
the  United  States  Bankrupt  Act  of  July 
1,  1898.  In  the  United  States  the  matter 
in  this  regard  is  left  wholly  to  state 
legislation." 

Date  of  new  promise. —  "  In  reason,  as 
well  as  by  greater  weight  of  authority, 
the  date  of  the  new  promise  is  immate- 
rial. The  theory  is  that  the  discharge  de< 
stroys  the  remedy  but  not  the  indebted- 
ness; that,  generally  speaking,  it  relates 
to  the  inception  of  the  proceedings,  and 
the  transfer  of  the  bankrupt's  estate  for 
the  benefit  of  creditors  takes  effect  as  of 
the  same  time  to  which  the  discharge 
relates,  and  is  as  competent  to  bind  him- 
self by  a  promise  to  pay  an  antecedent 
obligation,  which  otherwise  would  not  be 
actionable  because  of  the  discharge,  as  he 
is  to  enter  into  any  new  engagement.  And 
so,  under  other  bankrupt  acts,  it  has  been 
commonly  held  a  promise  to  pay  a  prov- 
able debt,  notwithstanding  the  discharge, 
is  as  effectual  when  made  after  the  filing 
of  the  petition  and  before  the  discharge  as 
if  made  after  the  discharge.  Our  atten- 
tion is  not  called  to  any  decision  in  point 
arising  under  the  present  Bankruptcy 
Act;  but  we  deem  it  clear  that  the  same 
rules  should  be  applied."  Zavelo  v. 
Reeves,  (1913)  227  U.  S.  625,  33  S.  Ct. 
365,  67  U.  S.  (L.  ed.)  676,  Ann.  Cas. 
1Q14D  664. 

An  express  promise  to  pay  a  provable 
debt  is  binding  when  made  at  any  time 
after  the  filing  of  a  petition  in  bank- 
ruptcy, whether  before  or  after  discharge. 
In  re  Hawkes,  (1913)  204  Fed.  309; 
Moore  v.  Trounstine,   (1906)   126  Ga.  116, 
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64  N.  E.  810,  7  Ann.  Cas.  971  and  note; 
WoUfe  V.  Eberlein,  (1883)  74  Ala.  99,  49 
Am.  Rep.  809;  Dicks  v.  Andrews,  (1909) 
132  Ga.  601,  64  S.  E.  788,  16  Ann.  Cas. 
1070;  Stern  v.  Smith,  (1907)  225  111. 
430,  80  N.  E.  307,  116  A.  S.  R.  161;  Katz. 
V.  Moessinger,  (1880)  7  111.  App,  536; 
Knapp  t\  Hoyt,  (1881)  67  la.  691,  10 
N.  VV.  926,  42  Am.  Rep.  59 ;  Otis  v.  Gaz- 
lin,  (1860)  31  Me.  567;  Old  Town  Nat. 
Bank  t?.  Parker,  (1913)  121  Md.  61,  87 
Atl.  1105;  Mc  Willie  v.  Kirkpatrick, 
(1856)  28  Miss.  802,  74  Am.  Dec.  125; 
Wiggin  V.  Hodgdon,  (1884)  63  N.  H.  39; 
Holt  V.  Akarman,  (1913)  84  N.  J.  L. 
371,  86  Atl.  408;  Jersey  City  Ins.  Co.  v. 
Archer,  (1890)  122  N.  Y.  376,  26  N.  E. 
338;  Fraley  t?.  Kellv,  (1872)  67  N.  C. 
78;  Bundling  v.  Willey,  (1905)  19  S.  D. 
293,  103  N.  W.  38,  9  Ann.  Cas.  644  and 
note;  Goldstein  v.  Saur,  (Tex.  1913)  162 
S.  W.  441;  Coe  r.  Rosene,  (1911)  66 
Wash.  73,  118  Pac.  881,  Ann.  Cas.  1913C 
741,  38  L.  R.  A.  (X.  S.)  577;  Custard  v. 
Wigderson,  (1907)  130  Wis.  412,  110 
N.  W.  263,  10  Ann.  Cas.  740;  Hill  «. 
Trainer,  (1880)  49  Wis.  537,  5  N.  W. 
926;  Kirkpatrick  t?.  Tattersall,  (1845)  13 
M.  &  W.  (Eng.)  766.  See  also  Pearsall 
V.  Tabour,  (1908)  98  Minn.  248,  108  X.  VV. 
808;  Stern  v,  Gerber,  (1912)  137  N.  Y.  S. 
879. 

In  Kentucky  it  has  been  held  that  a 
promise  made  before  a  discharge  in  bank- 
ruptcy has  been  obtained,  and  therefore 
while  the  debt  is  a  valid  subsisting  obli- 
gation, is  without  any  consideration  to 
uphold  it,  does  not  cancel  or  supersede 
the  original  obligation,  and  is  not  opera- 
tive to  keep  the  obligation  alive  after  the 
discharge.  Graves  v.  McGuire,  (1881)  79 
Ky.  632;  Thornberry  v.  Dils,  (1882)  80 
Ky.  241;  Ogden  t?.  Redd,  (1877)  13  Bush 
(Ky.)  681.  But  where  a  bankrupt  prom- 
ised his  creditor  that  he  would  pay  the 
debt  if  the  creditor  would  pay  certain 
taxes  upon  the  bankrupt's  property  for  a 
certain  year,  it  was  held  that  the  pay- 
ment of  the  taxes  formed  a  sufficient  con- 
sideration for  the  promise,  and  that  the 
promise  was  enforceable  after  the  dis- 
charge in  bankruptcy.  Thornberry  v.  Dils, 
(1882)   80  Ky.  241. 

A  promise  to  pay,  notwithstanding  an 
anticipated  discharge,  made  before  the  in- 
stitution of  bankruptcy  proceedings,  is 
itself  released  by  the  discharge.  Nelson 
t?.  Stewart,  (1875)  54  Ala.  115,  25  Am. 
Rep.   660. 

Eirpresa  promise  required. —  In  order  to 
revive  a  debt  discliarged  in  bankruptcy 
the  new  promise  must  be  express,  thus 
differing  from  the  promise  required  at 
common  law  to  take  a  debt  out  of  the 
operation  of  the-  statute  of  limitations. 
3  R.  C.  L.  326;  Griel  v,  Solomon,  (1SS6) 
82  Ala.  85,  2  So.  322,  60  Am.  Rep.  733; 
Stern  v.  Smith,  (1907)  225  111.  430,  80 
N.  E.  307,  116  A.  S.  R.  151;  Ncodham  v, 
MatthewBon,  (1909)  81  Kan.  340,  105  Pac. 


436,  136  A.  S.  R.  374,  19  Ann.  Cas.  146 
and  note,  26  L.  R.  A.  (N.  S.)  274:  Ben- 
nett V.  Everett,  (1856)  3  R.  I.  152,  67 
Am.  Dec.  498. 

The  promise  cannot  be  implied  or  in- 
ferred, and  so  it  is  held  that  partial  pay- 
ments on  a  debt  discharged  in  bankruptcy 
are  not  sufficient  evidence  of  a  new  prom- 
ise to  pay,  to  revive  tlie  de^^t.  Need^^am 
V,  Matthewson,  (1909)  81  Kan.  340,  105 
Pac.  436,  136  A.  S.  R.  374,  19  Ann.  Cas. 
146  and  note,  26  L.  R.  A.  (N.  S.)  274; 
Griel  v.  Solomon,  (1886)  82  Ala.  85,  2 
So.  322,  60  Am.  Rep.  733;  Stern  v.  Smith, 
(1907)  225  111.  430,  80  N.  E.  307,  116 
A.  S.  R.  151;  Willetts  t  Cotherson,  (1870) 
3  111.  App.  644;  ToUe  v.  Smith,  (1805) 
98  Ky.  464,  33  S.  W.  410;  Merriam  v, 
Bayley,  (1848)  1  Cush.  (Mass.)  77,  48 
Am.  Dec.  591;  Cambridge  Sav.  Inst.  v. 
Littlefield,  (1860)  6  Cush.  (Mass.)  210; 
Stark  t'.  Stinson,  23  N.  H.  259;  Lawrence 
r.  Harrington,  (1890)  122  N.  Y.  408,  25 
N.  E.  406;  Wheeler  v.  Simmons,  (1891) 
60  Hun  (N.  Y.)  404,  15  N.  Y.  S.  462; 
In  re  Hazleton,  (1868)  1  W.  N.  C.  (Pa.) 
67;  McDonald  i?.  Notman,  (1878)  26  Girant 
Ch.   (U.  0.)   608. 

And  of  course  a  partial  payment  on  a 
debt  discharged  in  bankruptcy  does  not 
fulfil  the  requirement  in  certain  jurisdic- 
tions that  such  debt  can  be  revived  only 
by  a  new  promise  in  writing.  Ames  t>. 
Storer,  (1888)  80  Me.  243,  14  Atl.  67; 
Jacobs  t?.  Carpenter,  (1894)  161  Mass.  16, 
.36  N.  E.  676;  Heim  t*.  Chapman,  (1898) 
171  Mass.  347,  60  N.  E.  629;  Meyer  v. 
Bartels,  (1907)  56  Misc.  621,  107  N.  Y. 
S.  778. 

"The  mere  acknowledgment  of  a  debt 
or  the  expression  of  an  intention  to  pay 
id  not  sufficient  to  revive  the  debt."  Coe 
v.  Rosene,  (1911)  66  Wash.  73,  118  Pac. 
881,  Ann.  Cas.  1913C  741  and  note,  38 
L.  R.  A.  (N.  S.)   577. 

A  clectTf  distinctf  and  vnequivocal  prom' 
iae  is  necessary  to  revive  a  debt  discharged 
in  bankruptcy.  Sundling  v.  Willey,  (1905) 
19  S.  D.  293,  103  N.  W.  38,  9  Ann.  Cas. 
644  and  note;  Coe  v.  Rosene,  (1911)  66 
Wash.  73,  118  Pac.  881,  Ann.  Cas.  1913C 
741  and  note,  38  L.  R.  A.  (N.  S.)  577; 
Moore  v.  Trounstine,  (1906)  126  Ga.  116, 
54  S.  E.  810,  7  Ann.  Cas.  971;  Stern  v. 
Smith,  (1907)  225  111.  430.  80  N.  E.  .307, 
116  A.  S.  R.  151;  Shockey  v.  Mills,  (1880) 
71  Ind.  288,  36  Am.  Rep.  196;  Meech  v. 
Lamon,  (1885)  103  Ind.  515,  3  N.  E.  159, 
63  Am.  Rep.  640;  Knapp  f.  Hoyt,  (1881) 
57  la.  591,  10  N.  W.  925,  42  Am.  Rep.  69; 
Shaw  V.  Burney,  (1882)  86  N.  C.  331,  41 
Am.  Rep.  461;  McDougall  v.  Page,  (1882) 
65  Vt.  187,  45  Am.  Rep.  602. 

Conditional  promise. — A  binding  prom- 
ise to  pay  may  be  either  absolute  or  con- 
ditional; but  if  made  dependent  upon  a 
contingency  or  a  condition  the  promisee 
cannot  maintain  an  action  on  the  promise 
unless  he  pleads  and  proves  the  happen- 
ing of  the  contingency  or  the  performance 
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of  the  condition.  Griel  v.  Solomon,  (1886) 
82  Ala.  85,  2  So.  322.  60  Am.  Rep.  733; 
Stern  v.  Smith,  (1907)  225  111.  430,  80 
N.  E.  307,  116  A.  S.  R.  151;  Bennett  v, 
Everett,  (1855)  3  R.  I.  152,  67  Am.  Dec. 
498. 

Promiae  must  have  been  accepted. —  To 
revive  a  debt  which  has  been  discharged 
in  bankruptcy,  a  conditional  promise 
thereafter  to  pay  the  original  obligation 
in  instalments  must  be  accepted  by  the 
creditor.  Smith  v.  Stanchfield,  (^linn. 
1901)  7  Am.  Bankr.  Rep.  498;  Interna- 
tional Harvester  Co.  v.  Lyman,  (Minn. 
1903)    10  Am.  Bankr.  Rep.  450. 

Basis  of  a<!tion  to  recover  revived  debt, 
—  There  is  a  conflict  of  authority  as  to 


whether  the  action  should  be  brought  on 
the  original  obligation,  supported  by  the 
new  promise,  or  on  the  new  promise  sup- 
ported by  the  older  liability.  3  R.  C.  L. 
327.  The  better  opinion  seems  to  be  that 
the  cause  of  action  rests  on  the  new  prom- 
ise, not  upon  the  old  debt.  Wolffe  f.  Eber- 
lein,  (1883)  74  Ala.  99,  49  Am.  Rep. 
809;  Needham  17.  Matthewson,  (1909)  81 
Kan.  340,  105  Pac.  436,  135  A.  S.  R.  374, 
19  Ann.  Cas.  146,  26  L  R.  A.  (N.  S.) 
274;  Stafford  v.  Bacon,  (1841)  1  Hill 
(N.  Y.)  532,  37  Am.  Dec.  366;  Fraley  v. 
Kelly,  (1883)  88  N.  C.  227,  43  Am.  Rep. 
743;  In  re  Field,  (1830)  2  Rawle  (Pa.) 
351,  21   Am.  Dec.  454. 


(1)  [Taxes.]  are  due  as  a  tax  levied  by  the  United  States,  the  State, 
county,  district,  or  municipality  in  which  he  resides;  [{1898)  30  Stat,  L. 
550.] 

This  clause  (1)  was  re-enacted  without  change  in  1903  (32  Stat.  L.  798). 
Taxes   are   considered   under  section  64a. 


(2)  [Liabilities  for  tort,  fraud,  etc.]  are  liabilities  for  obtaining  prop- 
erty by  false  pretenses  or  false  representations,  or  for  willful  and  malicious 
injuries  to  the  person  or  property  of  another,  or  for  alimony  due  or  to 
become  due,  or  for  maintenance  or  support  of  wife  or  child,  or  for  seduction 
of  an  unmarried  female,  or  for  criminal  conversation;  [{amended  1903 y 
which  excepted  pending  cases)  32  Stat.  L.  798.] 

As  originally  enacted  this  clause   (2)    read  as  follows: 

"(2)  are  judgments  in  actions  for  frauds,  or  obtaining  property  by  false  pretenses 
or  false  representations,  or  for  willful  and  malicious  injuries  to  the  person  or  prop- 
erty of  another;"     [30  Btat.  L.  350.] 


I.  False     pretenses    or    representations, 
716. 
n.  Wilful  and  malicious  injuries,  720. 
III.  Miscellaneous,  722. 

I.   FALSB    PbETENSES    OB    REPBE8ENTA- 

TIONS. 

Liability  •  for  obtaining  property  by 
false  pretenses  or  false  representations  — 
In  general. — As  the  Bankruptcy  IjAw  was 
originally  enacted  it  provided  for  an  ex- 
ception from  the  discharge  of  '*  judg- 
ments **  in  an  action  tor  obtaining  prop- 
erty by  false  pretenses  or  false  represen- 
tations. The  amendment  of  1903  substi- 
tuted the  word  '*  liabilities  "  for  the  word 
"  judgments/'  so  that  now  a  discharge  in 
bankruptcy  does  not  relieve  the  person 
discharged  as  to  such  ''  liabilities  "  as  are 
created  by  obtaining  property  by  false 
pretenses  or  false  representations.  For- 
syth V.  Vehmeyer,  (1900)  177  U.  S.  177, 
20  S.  Ct.  623,  44  U.  tS.  (L.  ed.)  723; 
Bullis  V.  O'Beirne,  (1904)  195  U.  S.  606, 
25  S.  Ct.  118,  49  U.  S.  (L.  ed.)  340,  13 
Am.  Bankr.  Rep.  108;  In  re  Blumberg, 
(E.  D.  Tenn.  1899)  94  Fed.  476,  1  Am. 
Bankr.  Kep.  633;  Hargadine-McKittrick 
Dry  Goods  Co.  v.  lludhon,  ( E.  D.  Mo, 
1901)    111   Fed.  361,  3  Am.  Bankr.  Rep. 


657;  Western  Union  Cold  Storage  Co.  v. 
Hurd,  (VV,  D.  Mo.  1902)  116  Fed.  442, 
8  Am.  Bankr.  Rep.  633;  In  re  VVollock, 
(N.  D.  111.  1903)  120  Fed.  516,  9  Am. 
Bankr.  Rep.  685;  Machel  v.  Rochester, 
(D.  C.  Mont.  1905)  135  Fed.  904,  14  Am. 
Bankr.  Rep.  429;  Brown  v.  United  Button 
Co.,  (C.  C.  A.  3d  Cir.  1906)  149  Fed. 
48,  17  Am.  Bankr.  Rep.  565;  Mathieu  r. 
(ioldberg,  (S.  D.  N.  Y.  1907)  156  Fed. 
541,  19  Am.  Bankr.  Rep.  191;  In  re  New 
York  Tunnel  Co.,  (C.  C.  A.  2d  Cir.  1908) 
159  Fed.  688,  20  Am.  Bankr.  Rep.  2«; 
In  re  Lewis,  (E.  D.  N.  Y.  1908)  163  Fed. 
137,  20  Am.  Bankr.  Rep.  711;  In  re  Kor 
onaky,  (C.  C.  A.  2d  Cir.  1909)  170  Fed. 
719,  21  Am.  Bankr.  Rep.  851,  follotring 
In  re  Hall,  (S.  D.  N.  Y.  1909)  170  Fed. 
721,  22  Am.  Bankr.  Rep.  498;  Frank  v. 
Michigan  Paper  Co.,  (C.  C.  A.  4th  Cir. 
1910)  179  Fed.  776;  Ctleason  r.  Thaw, 
(C.  C.  A.  3d  Cir.  1911)  185  Fed.  345; 
In  re  Nuttall,  (S.  D.  N.  Y.  1912)  201 
Fed.  557 ;  Matter  of  Arkell,  ( 1901 )  6  Am. 
Bankr.  Rep.  650,  65  App.  Div.  130,  72 
X.  Y.  S.  555;  In  re  Bullis,  (1902)  7  Am. 
Bankr.  Rep,  238,  68  App.  Div.  508,  73 
K.  Y.  S.  1047;  Colwell  v.  Tinker,  (1902) 
7  Am.  Bankr.  Rep.  334,  169  X.   Y.  531, 
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537,   62  X.   E.   668;    Gee  v.   Gee,    (Minn. 

1901)  7  Am.  Bankr.  Rep.  5CK);  Morse  v. 
Kaufman,  (Va.  1902)  7  Am.  Bankr.  Rep. 
549;   Barnes  Mfg.  Co.  t?.  Xorden,    (N.  J. 

1902)  7  Am.  Bankr.  Rep.  653;  Frey  v. 
Torrey,  ( 1902 )  8  Am.  Bankr.  Rep.  196,  70 
App.  Div.  166,  76  N.  Y.  S.  40,  affirmed 
(1903)  175  X.  Y.  501,  67  N.  E.  1082; 
Berry  t*.  Jackson,  (Ga.  1902)  8  Am. 
Bankr.  Rep.  485;  Stevens  v.  Meyers, 
(1902)  8  Am.  Bankr.  Rep.  496,  72  App. 
Div.  128,  76  N.  Y.  S.  332;  Katzenstein  i?. 
Reid,  (Tex.  1905)  16  Am.  Bankr.  Rep. 
740;  Powell  V.  Ricker,  (Vt.  1907)  18  Am. 
Bankr.    Rep.    651;    Shepard    r.    Morgan, 

(1908)  19  Am.  Bankr.  Rep.  866,  123 
App.  Div.  128,  108  N.  Y.  S.  379;  Matter 
of  Benoit,  (1908)  20  Am.  Bankr.  Rep. 
270,  124  App.  Div.  142,  108  N.  Y.  S. 
889;  Kavanaugh  r.  Mclntyre,  (1908)  21 
Am.  Bankr.  Rep.  327,  128  App.  Div.  722, 
112   X.   Y.   S.   987;    Maxwell   v.   Martin, 

(1909)  22  Am.  Bankr.  Rep.  93,  130  App. 
Div.  80,  114  N.  Y.  S.  349;  Standard  Sew- 
ing  Mach.  Co.  v.  Kattell,  (1909)  22  Am. 
Bankr.  Rep.  376,  132  App.  Div.  539,  117 
X.  Y.  S.  32;  Xichols  v.  Doak,  (1908)  22 
Am.  Bankr.  Rep.  737,  48  Wash.  457,  93 
Pac.  919;  Frank  r.  Michigan  Paper  Co., 
(C.  C.  A.  4th  Cir.  1910)  24  Am.  Bankr. 
Rep.  261 ;  O'Beirne  v.  Allegheny,  etc.,  R. 
Co.,   (1897)    151  X.  Y.  384,  45  X.  E.  873. 

The  statute  should  be  liberally  con- 
strued so  as  to  prevent  the  discharge  in 
bankruptcy  from  relieving  against  a  lia- 
bility which  would  not  exist  but  for  the 
fraudulent  conduct  of  the  bankrupt. 
Gaddy  v.  Witt,  (Tex.  1911)  142  S.  W. 
926. 

Question  for  court. —  The  amendment  of 
1903,  by  substituting  the  word  "  liabili- 
ties  "  for  the  word  "  judgments,"  has  im- 
posed upon  the  court  of  bankruptcy  the 
duty  of  determining  whether  the  debt 
sought  to  be  excepted  is,  or  is  not,  a 
liability  for  obtaining  property  by  false 
pretenses  or  false  representations.  Glea- 
son  V.  Thaw,  (C.  C.  A.  3d  Cir.  1911)  186 
Fed.  345. 

« Judgments  in  actions  for  frauds " 
were  expressly  excepted  prior  to  the 
amendment  of  section  17a  (2)  in  1903. 
For  judgments  that  were  held  to  be  witliin 
that  clause  see  Bullis  v.  O'Beime,  (1904) 
195  U.  S.  606,  25  S.  Ct.  118,  49  U.  S. 
(L.  ed.)  340;  Mackel  v.  Rochester,  (1906) 
136  Fed.  904;  Packer  v.  Whittier,  (C.  C 
A.  1899)  91  Fed.  511;  Moody  r.  Muscogee 
Mfg.  Co.,  (1910)  134  Ga.  721,  68  S.  E. 
604,  20  Ann.  Cas.  301;  Oberreich  v.  Fos- 
ter, (1009)  148  111.  App.  397;.Xichol8  t?. 
Doak,  (1908)  48  Wash.  457,  93  Pac.  919, 
125  A.  S.  R.  942;  Hargadine-McKittrick 
Drv  Goods  Co.  v.  Hudson,  (1903)  122  Fed. 
232,  58  C.  C.  A.  596,  affirming  (1901) 
111  Fed.  361;  In  re  Ennis,  (1909)  171 
Fed.  755;  In  re  Blumberg,  (1899)  94  Fed. 
476;  In  re  Rhutassel,  (1899)  96  Fed. 
597;  Lippincott  r.  Herman,  (1904)  179 
Mo.  350,  78  S.  W.  1132;  Goodman  t?.  Her- 


man, (1903)  172  Mo.  344,  72  S.  W.  546, 
60  L.  R.  A.  885;  Olds  v,  Forrester,  (1905) 
126  la.  456,  102  X.  W.  419;  Barnes  Cycle 
Co.  V.  Haines,  (1905)  69  X.  J.  Eq.  651,  61 
Atl.  515;  Barnes  Mfg.  Co.  v.  Xorden, 
(1902)  67  X.  J.  L.  493,  51  Atl.  454;  Burn- 
ham  V.  Pidcock,  ( 1901 )  58  App.  Div.  273, 
68  X.  Y.  S.  1007 ;  Matter  of  Benoit,  (1908) 
124  App.  Div.  142,  108  X.  Y.  S.  889, 
affirmed  (1909)  194  X.  Y.  549  mem.,  87 
X.  E.  1115;  Matter  of  Arkell,  (1901)  65 
App.  Div.  130,  72  X.  Y.  S.  655;  Spaulding 
V.  Wolfe,  (1906)  115  App.  Div.  890,  100 
X.  Y.  S.  1144;  In  re  Benedict,  (1902)  37 
^lisc.  230,  75  X.  Y.  S.  165;  Crosby  v. 
Miller,  (1903)  25  R.  I.  172,  55  Atl.  328; 
In  re  Peterson,  (1904)  77  Vt.  226,  59 
Atl.  828. 

"Property"   as   including   professional 
services  of  attorney. — In  Gleason  v.  Thaw, 
(1915)    236  U.  S.  568,  35  S.  Ct.  287,  59 
U.   S.    (L.   ed.)    717,  affirming    (C.  C.  A. 
2d  Cir.   1912)    196  Fed.  359,  it  was  held 
that  professional  services  of  an  attorney 
and  counselor-at-law  were  not  "  property  ** 
within  the  meaning  of  this  section.     The 
court  said :     "  The  accurate  delimitation 
of  the  concept  *  property  *  would  afford  a 
theme   especially   apposite    for   ampliiica- 
tive     philosophic     disquisition;     but     the 
Bankrupt  Law  is  a  prosy  thing,  intended 
for    ready    application    to    the    everyday 
affairs    of   practical    business,    and    when 
construing  its  terms  we  are  constrained 
by  their  usual  acceptation  in  that  field  of 
endeavor.     The  word  *  property,'  without 
restriction,     occurs    more     than     seventy 
times    in    the    Act.      Xot    once    does    it 
plainly  refer  to  professional  services,  and, 
except  in  very  few  instances,  to  include 
them   within   its   intendment   would   pro- 
duce a  patent  absurdity.    Reference  to  the 
following  provisions   will   suffice  to  indi- 
cate the  sense  of  the  word  therein.     Secr- 
tion  1    (15)   declares  one  shall  be  deemed 
insolvent  *  whenever  the  aggregate  of  his 
property,  exclusive  of  any  property  which 
he   may  have  conveyed,   transferred,  con- 
cealed,  or   removed  .  .  .  shall    not,   at   a 
fair  valuation,  be  sufficient  in  amount  to 
pay  his  debts.*     Section  3a  provides  that 
^  acts  of  bankruptcy  by  a  person  shall  con- 
sist  of  his   having    (1)    conveyed,   trans- 
ferred, concealed,  or  removed,  or  permitted 
to  be  concealed  or  removed,  any  part  oi 
his   property   with    intent   to   hinder  .  .  . 
or    (2)    transferred,  while   insolvent,  an,t 
portion  of  his  property  to  one  or  more  of 
his  creditors  with    intent  to  prefer,'  etc. 
Section   50   provides,    in   respect  of  trus- 
tees' bonds,  *(d)    the  court  shall   require 
evidence   an    to    the   actual    value   of    the 
property  of  sureties;   ...    (f)    the  actual 
value  of  the  property  of  the  sureties,  over 
and  above  their  liabilities  and  exemptions, 
on   each    bond,   shall    equal   at   least   the 
amount  of  such  bond.'    And  §  60d  brings 
the    two    things    into    sharp    contrast  — 
*  If  a  debtor  shall,  directly  or  indirectly, 
in  contemplation  of  the  filing  of  a  petition 
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by  or  against  him,  pay  money  or  transfer 
property  to  an  attorney  and  counselor-at- 
law,  solicitor  in  equity,  or  proctor  in  ad- 
miralty for  services  to  be  rendered,  the 
transaction  shall  be  re-examined  by  the 
court  on  petition  of  the  trustee/  etc.  Con- 
gress, we  think,  never  intended  that  prop- 
erty in  the  paragraph  under  consideration 
should  include  professional  services.  At 
most  it  denotes  something  subject  to 
ownership,  transfer  or  exclusive  posses- 
sion and  enjoyment,  which  may  be  brought 
within  the  dominion  and  control  of  a 
court  through  some  recognized  process. 
This  is  certainly  the  full  extent  of  the 
word's  meaning  as  employed  in  ordinary 
speech  and  business,  and  the  same  signifi- 
cance attaches  to  it  in  many  carefully 
prepared  writings.  The  constitutions  of 
many  states  provide  that  all  property 
shall  be  taxed,  but  it  has  never  been  sup- 
posed that  this  applies  to  professional 
services.  We  do  not  overlook,  nor  do  we 
intend  to  qualify,  what  this  court  has 
said  in  other  cases.  Our  sole  present  con- 
cern is  with  the  interpretation  of  a  par- 
ticular statute;  the  scope  and  purpose  of 
constitutional  limitations  are  in  no  way 
involved  —  they  depend  upon  considera- 
tions of  a  wholly  different  character.  In 
view  of  the  well-known  purposes  of  the 
Bankrupt  Law,  exceptions  to  tlie  opera- 
tion of  a  discharge  thereunder  should  be 
confined  to  those  plainly  expressed;  and 
while  much  might  be  saia  in  favor  of  ex- 
tending these  to  liabilities  incurred  for 
services  obtained  by  fraud,  the  language 
of  the  Act  does  not  go  so  far." 

It  had  previously  been  held  in  Gleason 
V.  Thaw,  (C.  C.  A.  3d  Cir.  1911)  185  Fed. 
345,  a  controversy  between  the  same  par- 
ties, and  presenting  the  identical  question, 
that  the  language  used  in  section  17a  (2), 
by  which  liabilities  for  obtaining  property 
by  false  pretenses  are  excepted  from  the 
provable  debts  discharged  in  bankruptcy, 
is  the  usual  and  most  general  language  for 
describing  a  specific  crime.  It  refers  to 
substantive  things  —  to  a  res  —  and  not 
to  services  rendered. 

Money  is  "property"  within  the  mean- 
ing of  the  word  as  used  in  this  section. 
Hallagan  v.  Dowell,  (la.  1013)  130  N.  W. 
883. 

Inducing  the  abandonment  of  a  suit  on 
a  note  and  surrender  of  the  instrument  by 
a  promise  to  pay  the  same,  when  falsely 
made  to  secure  time  to  conceal  assets  and 
take  advantage  of  bankruptcy  proceedings, 
did  not  deprive  the  plaintiff  of  his  cause 
of  action  and  was  not  such  fraud  as 
would  except  the  debt  from  the  operation 
of  a  discharge  in  bankruptcy.  Jenkins  v. 
Pilcher,  (1910)  160  Mich.  349,  125  N.  W. 
355,  28  L.  R.  A.    (N.  S.)   423. 

A  judgment  obtained  by  a  railroad  com- 
pany against  a  ticket  agent  for  money 
collected  by  him  for  tickets  sold,  and  mis- 
appropriated to  his  own  use,  is  not  one 


for  a  debt  which  is  a  liability  for  obtain^ 
ing  property  by  false  pretenses  or  false 
representations.  In  re  Wenham,  (S.  D. 
N.  Y.  1906)  153  Fed.  910,  16  Am.  Bankr. 
Rep.   690. 

A  debt  arising  from  an  overpayment* 
made  to  the  bankrupt  through  mistake, 
which  he  refused  to  refund,  is  not  created 
by  his  fraud,  within  the  meaning  of  the 
Act,  and  is  released  by  his  discharge;  al- 
though his  denial  of  liability,  when  ad- 
vised of  the  mistake,  may  have  been  a 
mere  pretense.  Western  Union  Cold  Stor- 
age Co.  V.  Hurd,  (W.  D.  Mo.  1902)  116 
Fed.  442,  8  Am.  Bankr.  Rep.  633. 

Reduction  of  liability  to  judgment  im- 
material.—  The  character  of  the  "  liabil- 
ity," as  that  word  is  used  in  section  17a 
(2),  is  not  changed  by  the  fact  that  the 
lialjility  has  been  reduced  to  judgment. 
Boynton  v.  Ball,  (1887)  121  U.  S.  457, 
466,  7  S.  Ct.  981,  30  U.  S.  (L.  ed.)  985; 
Tinker  v.  Colwell,  (1904)  193  U.  S.  473, 
24  S.  Ct.  505,  48  U.  S.  (L.  ed.)  754,  11 
Am.  Bankr.  Rep.  568;  Peters  v.  U.  S., 
(C.  C.  A.  7th  Cir.  1910)  24  Am.  Bankr. 
Rep.  206. 

Under  the  law  as  amended  by  the  Act  of 
1903,  as  well  as  under  the  Act  of  1867,  the 
creditors'  claim  for  a  liability  created  by 
false  representations  need  not  have  been 
reduced  to  judgment  in  order  to  be  ex- 
cepted from  the  operation  of  the  dis- 
charge. Dilley  v.  Simmons  Nat.  Bank, 
(1913)    108  Ark.  342,  158  S.  W.  144. 

''That  some  torts  may  be  waived  and 
be  the  basis  of  provable  claims  is  decided 
in  Crawford  v.  Burke,  (1904)  195  U.  S. 
176,  187,  26  S.  Ct.  9,  49  U.  S.  (L.  ed.) 
147,  161."  Clarke  v.  Rogers,  (1913)  228 
U.  S.  534,  33  S.  Ct.  587,  57  U.  S.  (L.  ed.) 
953. 

Where  a  claimant  waives  the  tort  grow- 
ing out  of  a  false  pretense  or  representa- 
tion and  proceeds  on  the  implied  contract, 
his  claim  is  one  that  is  provable  in  bank- 
ruptcy, under  section  63;  and,  conse« 
quently,  is  not  within  the  exception  pro- 
vided for  by  section  17a  (2).  Tindle  t?. 
Birkett,  (1907)  205  U.  S.  183,  27  S.  Ct. 
493,  51  U.  S.  (L.  ed.)  762,  18  Am.  Bankr. 
Rep.  121,  affirming  (1902)  16  Am.  Bankr. 
Rep.  179,  171  N.  Y.  520,  64  N.  E.  210; 
Hargadine-McKittrick  Dry  Goods  Co.  v. 
Hudson,  (E.  D.  Mo.  I90l')  111  Fied.  361, 
6  Am.  Bankr.  Rep.  657 ;  In  re  Ennis,  ( S« 
D.  N.  Y.  1909)  171  Fed.  755,  22  Am. 
Bankr.  Rep.  679;  Talcott  v.  Friend,  (C. 
C.  A.  7th  Cir.  1910)  179  Fed.  676;  Fech- 
ter  v.  Postel,  (1906)  17  Am.  Bankr.  Rep. 
316,  114  App.  Div.  776,  100  N.  Y.  S.  207; 
Strauch  v.  Flynn,  (Minn.  1909)  22  Am. 
Bankr.  Rep.  246. 

Claims  for  damages  arising  out  of  false 
and  fraudulent  representations^  inducing 
sales  of  merchandise,  may  be  proved  under 
t!ie  Bankruptcy  Act,  as  debts  "  founded 
upon  an  open  account  or  upon  a  contract, 
expressed  or  implied/'  if  the  sellers  see 
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fit  to  waive  the  tort  and  take  their  places 
with  the  other  creditors  of  the  banxnipt 
estate;  and  are,  therefore,  barred  by  a 
discharge  in  bankruptcy.  Tindle  v.  Bir- 
kett,  (1907)  206  U.  S.  183,  27  S.  Ct.  493, 
51  U.  S.  (L.  ed.)  762,  18  Am.  Bankr. 
Rep.  121,  affirming  (1902)  15  Am.  Bankr. 
Rep.  179,  171  N.  Y.  520,  64  N.  E.  210. 

Creditor  hound  by  hia  eleoiion  to  waive 
tort. — Where  brokers,  by  fraud,  induced  a 
customer  to  authorize  them  to  purchase 
stocks  for  him  and  to  deposit  margins 
therefor,  and  afterwards  converted  such 
stocks  and  became  bankrupt,  it  was  held 
that  the  customer  had  his  option  either 
to  sue  for  a  rescission  of  the  contract  on 
the  ground  of  fraud,  or  for  the  conver- 
sion; and  that  when  he  did  the  latter  he 
waived  the  fraud  and  affirmed  the  con- 
tract, and  had  no  standing  to  claim  that 
the  bankrupt's  liability  was  one  for  ob- 
taining property  by  false  pretenses.  In 
re  Ennis,  (S.  D.  N.  Y.  1909)  171  Fed. 
755,  22  Am.  Bankr.  Rep.  679. 

Effect  of  toaiving  the  tort. —  A  creditor 
entitled  to  prosecute  a  claim  against  the 
bankrupt  in  contract  or  tort,  who  accepts 
a  dividend  under  a  composition,  is  not 
thereby  precluded  from  suing  in  tort  to 
recover  a  balance.  Friend  v.  Talcott, 
(1913)  228  U.  S.  27,  33  S.  Ct.  605,  57 
U.  S.  (L.  ed.)  718. 

False  representations  need  not  be  in 
writing. —  There  is  no  requirement  in  sec- 
tion 17  as  to  the  manner  in  which  the 
false  pretenses  or  false  representations 
shall  be  conveyed  to  the  defrauded  party; 
and  it  was  not  intended  that  such  pre- 
tenses or  representations  should  be  in 
writing,  or  that  such  intention  should  be 
read  from  section  145  (3)  into  section 
17a  (2).  Katzenstein  v.  Reid,  (Tex. 
1905)   16  Am.  Bankr.  Rep.  740. 

Judgment  against  the  bankrupt  for  de- 
ceit in  the  sale  of  a  farm  was  not  re- 
leased by  the  discharge  in  bankruptcy. 
In  re  Shepardaon,  (D.  C.  Vt.  1915)  220 
Fed.  186. 

A  false  representation  by  one  partner, 
by  means  of  which  property  was  obtained 
by  the  firm,  will  be  imputed  to  the  other 
partners  to  the  extent  of  holding  them 
civilly  liable  for  the  debt,  and  their  dis- 
charge in  bankruptcy  will  not  discharge 
their  liability  for  such  debt.  Frank  v. 
Michigan  Paper  Co.,  (C.  C.  A.  4th  Cir. 
1910)  179  Fed.  776,  24  Am.  Bankr.  Rep. 
261. 

Fraudulent  sale. —  It  having  been  al- 
leged and  found  that  a  sale  of  goods,  de- 
livered to  the  debtor,  upon  which  a  judg- 
ment has  been  obtained,  was  procured  by 
false  representations,  the  debt  will  come 
under  section  17a  (2)  or  (4),  and  the 
discharge  will  not  release  the  debtor  there- 
from. In  re  Lewensohn,  (1900)  99  Fed. 
73.  See  also  In  re  Cole,  (1901)  106  Fed. 
837,  holding  that  the  bankrupt  is  not 
released  by  discharge  from  a  judgment  in 


an  action  for  defrauding  plaintiff  by  false 
representations. 

False  statements  to  surety. —  The  ap- 
plicability of  this  section  to  obtaining 
money  from  a  third  party  as  the  results 
of  false  statements  made  to  a  surety  was 
considered  but  not  decided  in  In  .re  Dun- 
fee,   (N.  D.  N.  Y.  1913)  206  Fed.  745. 

Promissory  notes  given  by  bankrupt. — 
In  Rudstrom  v.  .Sheridan,  (1913)  122 
Minn.  262,  142  N.  VV.  313,  the  facts  were 
as  follows:  The  defendant's  husband  was 
indebted  to  the  plaintiff  upon  certain  over- 
due obligations  which  ho  was  unable  to 
pay.  In  settlement  of  the  same  the  hus- 
band made  and  delivered  to  the  plaintiff 
several  promissory  notes  payable  at  fu- 
ture dates.  The  defendant  became  a  joint 
maker  upon  those  new  notes.  The  hus- 
band and  wife  at  the  time  of  the  trans- 
action agreed  to  procure  the  indorsement 
of  a  relative  of  the  wife,  who  was  finan- 
cially responsible.  This  they  failed  to 
do.  The  old  notes  were  not  surrendered, 
nor  did  plaintiff  part  with  any  property 
or  property  right  in  reliance  upon  the 
agreement  to  procure  such  indorsement. 
The  defendant  subsequently  became  a 
bankrupt,  and  in  due  proceedings  in  the 
Bankruptcy  Court  was  discharged  from 
all  her  debts.  It  was  held  that  the  trans- 
action stated  did  not  amount  to  ''obtain- 
ing property  by  false  pretenses  or  false 
representations,"  and  that  the  defendant 
was  by  her  discharge  released  from  lia- 
bility on  the  notes. 

Constructive  fraud. —  The  debts  ex- 
cepted from  the  operation  of  a  discharge, 
under  section  17a  (2),  because  of  having 
accrued  by  the  procurement  of  property 
by  false  pretenses  or  representations,  do 
not  include  debts  based  upon  a  construc- 
tive or  implied  fraud.  The  statute  ex- 
tends only  to  positive  fraud,  or  fraud  in 
fact,  which  involves  moral  turpitude  or 
intentional  wrong.  In  re  Blumberg,  (E. 
D.  Tenn.  1899)  94  Fed.  476,  1  Am.  Bankr. 
Rep.  633;  Western  Union  Cold  Storage 
Co.  V.  Hurd,  (W.  D.  Mo.  1902)  116  Fed. 
442,  8  Am.  Bankr.  Rep.  633;  In  re  Wen- 
ham,  (S.  D.  N.  Y.  1906)  153  Fed.  910,  16 
Am.  Bankr.  Rep.  690;  Gleason  v.  Thaw, 
(C.  C.  A.  3d  Cir.  1911)  185  Fed.  346; 
Cooper  Grocery  Co.  v.  Gaddy,  (Tex.  1911) 
141  S.  W.  825;  Matter  of  Arkell,   (1901) 

6  Am.  Bankr.  Rep.  650,  65  App.  Biv.  130, 
72  N.  Y.  S.  555;  Gee  v.  Gee,  (Minn.  1901) 

7  Am.  Bankr.  Rep.  500;  Matter  of  Floyd, 
(S.  D.  N.  Y.  1905)  15  Am.  Bankr.  Rep. 
277;  Johnson  v,  Bruckheimer,  (N.  Y. 
1909)   22  Am.  Bankr.  Rep.  242. 

Purchase  of  goods  with  intent  not  to 
pay. —  In  In  re  Nuttall,  (S.  D.  N.  Y. 
1912)  201  Fed.  557,  the  court  said:  "I 
doubt  if  our  courts  will  ever  hold  that  the 
purchase  of  goods  at  an  agreed  price,  ac- 
companied by  an  intent  on  the  part  of  the 
purchaser  not  to  pay  for  them,  in  the 
absence  of  any  representation  whatever  as 
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to  the  ability  of  the  purchaser  to  pay,  or 
any  representation  of  a  fact  tending  to 
induce  a  sale  and  secure  a  delivery  of  the 
property,  and  in  the  absence  of  any  acts 
or  conduct  tending  to  avoid  or  prevent 
inquiry  as  to  financial  condition,  creates 
a  liability  for  obtaining  property  by  false 
pretenses  or  false  representations.  Such 
a  holding  will  be  a  far  advance  on  the 
doctrines  enunciated  in  Dambmann  v, 
Schulting  [76  N.  Y.  55,  85  N.  Y.  622], 
(Jraham  v.  Meyer  [99  N.  Y.  611],  and 
Cleaveland  v.  Richardson  [132  U.  S.  318, 

10  S.  Ct.  100,  33  U.  S.  (L.  ed.)  384].  In 
Atlanta  Skirt  Co.  i\  Jacobs,  8  Ga.  App. 
299,  68  S.  E.  1077,  25  Am.  Bankr.  Rep. 
895,  the  court  did  hold  that:  'A  false 
representation  may  consist  in  the  pur- 
chasing of  goods  with  no  present  purpose 
of  paying  for  them  and  in  contemplation 
of  a  fraudulent  insolvency.  To  buy  goods 
without  a  present  intention  to  pay  is  a 
false  representation  of  one's  intention. 
Therefore  to  buy  goods  without  a  present 
intention  to  pay  will  avoid  a  discharge.' 
This  I  am  not  prepared  to  sanction.  Is 
it  a  false  pretense  or  representation  not 
to  disclose  one's  intent  not  to  pay?  It 
may  be  that  the  defendants  were  guilty  of 
fraud   (Ames  i\  Moir,  138  U.  S.  306,  312, 

11  S.  Ct.  311,  34  U.  S.  (L.  ed.)  951); 
but  a  debt  created  by  the  fraud  of  a  per- 
son thereafter  adjudged  a  bankrupt  is  dis- 
chargeable,  unless   same   was  created   by 

'  Ills  fraud  '  while  acting  as  an  officer  or  in 
any  fiduciary  capacity '  ( Crawford  v. 
Burke,  195  U.  S.  176,  25  S.  Ct.  9,  49  U.  S. 
(L.  ed.)  147;  Tindle  v.  Birkett,  205  U.  S. 
183,  27  S.  Ct.  493,  51  U.  S.  (L.  ed.)  762). 
Of  course,  this  does  not  apply  to  the 
*  fraud '  involved  in  *  obtaining  property 
by  false  pretenses  or  false  representa- 
tions.' " 

II.  Wilful  and  Malicious  Injuries. 

Wilful  and  malicious  injuries  —  In 
general. —  Liability  for  wilful  and  ma- 
licious injuries  to  the  person  or  property 
of  another  is  not  releabed  by  a  discharge 
in  bankruptcy.  Tinker  v.  Colwell,  (1904) 
193  U.  S.  473,  485,  24  S.  Ct.  605,  508,  48 
U.  S.  (L.  ed.)  754,  11  Am.  Bankr.  Rep. 
568;  In  re  Colaluca,  (D.  C.  Mass.  1»U4) 
133  Fed,  255,  13  Am.  Bankr.  Rep.  292; 
Thompson  t?.  Judy,  (C.  C  A.  6th  Cir. 
1909)  169  Fed.  553,  22  Am.  Bankr.  Rep. 
154;  In  re  Ennis,  (S.  D.  N.  Y.  1909)  171 
Fed.  756,  22  Am.  Bankr.  Rep.  679;  In  re 
Toklas,  (E.  D.  N.  Y.  1912)  201  Fed.  377; 
Leicester  v.  Hoadley,  (Kan.  1903)  9  Am, 
Bankr.  Rep.  318;  McDonald  f.  Brown, 
(1902)  10  Am.  Bankr.  Rep.  58,  23  R.  I. 
546,  61  Atl.  213;  McChristal  v.  Clisbee, 
(1906)  16  Am.  Bankr.  Rep.  838,  190 
Mass.  120,  5  Ann.  Cas.  769,  76  N.  E.  511; 
Bond  V.  Milliken,  (1906)  17  Am.  Bankr. 
Rep.  811,  134  la.  447,  109  N.  W.  774) 
Flanders  v.  Mullin,  (1907)  18  Am. 
IJankr.  Rep.  708,  80  Vt.  124,  66  Atl.  789; 
National  Surety  Co.  v.  Medlock,  ((ia. 
1907)    19   Am.   Bankr.   Rep.   654;    Kava- 


naugh  1*.  Mclntyre,  (1908)  21  Am.  Bankr. 
Rep.  327,  128  App.  Div.  722,  112  N.  Y.  S. 
987;  Tompkins  «.  Williams,  (N.  Y.  1910) 
23  Am.  Bankr.  Rep.  886;  Peters  t?.  U.  S., 
(C.  C.  A.  7th  Cir.  1910)  24  Am.  Bankr. 
Bep.  206;  Bever  v,  Swecker,  (1908)  138 
la.  721,  116  N.  W.  704. 

Wilful  and  malicioua  injury  defined, — 
Wilful  and  malicious  injury,  in  the  Bank- 
ruptcy Act  and  everywhere  in  the  law, 
does  not  necessarily  involve  hatred  or  ill 
will  as  a  state  of  mind,  but  arises  from 
a.  wrongful  act,  done  intentionally,  with- 
out just  cause  or  excuse.  In  order  to 
come  within  that  meaning  as  a  judgment 
for  a  wilful  and  malicious  injury  to  per- 
son or  property,  it  is  not  necessary  that 
the  cause  of  action  be  based  upon  special 
malice,  so  that  without  it  the  action  could 
not  be  maintained.  Tinker  v.  Colwell, 
(1904)  193  U.  S.  473,  485,  24  S.  Ct.  505, 
508,  48  U.  S.  (L.  ed.)  754.  11  Am.  Bankr. 
Rep.  568,  affirming  (1902)  169  N.  Y.  631, 
62  N.  E.  668,  98  A.  S.  R.  587,  58  L.  R.  A. 
765.  See  also  Leicester  v.  Hoadley, 
(1903)  66  Kan.  172,  71  Pac.  318.  65  L. 
R.  A.  523;  Kavanaugh  v.  Mclntyre, 
(1908)    128  App.  Div.  722,  112  N.  Y.  S. 

987. 

A  wrongful  act  done  intentionally  with- 
out just  cause  or  excuse  is  '*  wilful  and 
malicious."  McChristal  v.  Clisbee,  (1906) 
190  Mass.  120,  76  N.  E.  611,  6  Ann.  Cas. 
769,  3  L.  R.  A.  (N.  S.)  702;  In  re  Munro, 
(N.  D.  N.  Y.  1912)  195  Fed.  817. 

The  phrase  "wilful  and  malicious  in- 
juries to  the  person  or  property  of  an- 
other "  must  be  held  to  cover  all  cases  in 
which  the  facts  of  intent  and  malice  are 
judicially  ascertained  by  direction  of  the 
law,  however  the  act  may  bo  characterized 
by   the   allegation.      Flanders   v.    Mullin, 

(1907)  18  Am.  Bankr.  Rep.  708,  80  Vt. 
124,  66  Atl.  789,  12  Ann.  Cas.  1010. 

The  wrong  must  he  both  **  wilful  amd 
malicioue,"  in  order  that  an  action 
founded  thereon  shall  survive  the  dis- 
charge in  bankruptcv  of  the  wrongdoer. 
Flanders  v.  Mullin,  (1907)  18  Am.  Bankr. 
Rep.  708,  80  Vt.  124,  66  Atl.  789,  12  Ann. 
Cas.      1010;      Kavanaugh     v.     Mclntyre, 

(1908)  21  Am.  Bankr.  Rep.  327,  128  App. 
Div.  722,  112  N.  Y.  S.  987. 

Injury  to  person  and  property  means 
causing  damage  to  the  subject  matter  of 
the  rights,  not  depriving  the  owner  of 
them.  In  re  Ennis,  (S.  D.  N.  Y.  1909) 
171   Fed.   755,  22  Am.   Bankr.  Rep.   679. 

Statute  relates  to  torts. —  It  is  evident 
that  the  statutory  exception  relates  to 
torts,  and  not  to  breaches  of  contract. 
Bond  t\  Milliken,  (1906)  17  Am.  Bankr. 
Rep.  811,  134  la.  447,  109  N.  W.  774,  120 
A.  S.  R.  440. 

Not  restricted  to  physical  injury, —  Tha 
injuries  contemplated  in  section  17*  (2) 
are  not  restricted  to  those  which  are  in- 
flicted upon  the  physical  person  of  thb 
party,  but  extend  to  those  inherent  rights 
of   the  person  which   stand  in  the  same 
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class  as  his  right  to  security  from  vio- 
lence done  to  his  body.  Tliompson  v. 
Judy,  (C.  C.  A.  6th  Cir.  1909)  169  Fed. 
553,  22  Am.  Bankr.  Ren.  154. 

Injury  caused  by  dog  bite. —  In  In  r9 
Lorde,  (E.  D.  N.  Y.  1906)  144  Fed.  320, 
it  was  held  that  a  judgment  against  the 
landlord  of  an  apartment  house  for  dam- 
ages for  injuries  caused  by  the  bite  of  a 
vicious  dog  kept  by  a  tenant  was  dis- 
chargeable in  bankruptcy. 

False  imprisoament  and  malicious  prose- 
ciition  are  wilful  and  malicious  injuries; 
and  liabilities  therefor  are  not  affected 
by  a  discharge  in  bankruptcy.  McChristal 
v.  Clisbee,  (1906)  16  Am.  Bankr.  Rep.  838, 
190  Mass.  120,  76  X.  E.  511,  5  Ann.  Cas. 
769;  Mason  v.  Perkins,  (1904)  180  Mo. 
702,  79  S.  W.  683,  103  A.  S.  R.  591. 

But  where,  in  an  action  for  false  Im. 
prisonment,  it  appears  tliat  the  defendant 
honestly  believed  that  the  person  arrested 
had  committed  the  crime,  and  promptly 
withdrew  the  charge  upon  the  discovery 
that  such  person  was  innocent,  the  action 
is  not  so  obviously  against  good  morals, 
and  does  not  involve  such  moral  turpi- 
tude, as  to  compel  the  court  to  disregard 
the  fundamental  characteristics  of  such 
an  action  for  the  purpose  of  bringing  it 
within  the  exception  of  section  17a  (2), 
especially  where  malice  has  neither  been 
alleged  nor  proved.  Johnson  r.  Bruck- 
heimer, (N.  Y.  1909)  22  Am.  Bankr.  Rep. 
242. 

Assault  and  Imttery. — A  judgment  for 
injury  occasioned  by  an  assault  and  bat- 
tery is  not  released  by  a  discharge  in 
bankruptcy  proceedings.  In  re  Colaluca, 
(D.  C.  Mass.  1904)  133  Fed.  255,  13  Am. 
Bankr.  Rep.  292;  McChristal  v.  Clisbee, 
(1906)  16  Am.  Bankr.  Rep.  838,  190  Mass.  ■ 
120,  76  N.  E.  511,  6  Ann.  Cas.  769. 

Effect  of  giving  bond  for  discharge  as 
poor  person, — Where  a  defendant  against 
whom  a  judgment  has  been  obtained  for 
an  assault,  on  being  arrested  on  execution 
makes  application  to  take  the  poor  debt- 
or's oath,  and  gives  a  recogni/.ance  there- 
for, such  recognizance  is  merely  a  cumu- 
lative security  for  tlie  original  judgment, 
and  a  judgment  subsequently  rendered 
thereon  constitutes  a  liability  for  a  wil- 
ful and  malicious  injury  to  the  person 
which  is  not  released  by  a  discharge  in 
bankruptcy.  In  re  Colaluca,  (D.  C.  Mass. 
1904)  133  Fed.  255,  13  Am.  Bankr.  Rep. 
292. 

Forcible  detainer. — A  judgment  for  dam- 
ages for  forcible  entry  and  detainer  is  not 
dischargeable  in  bankruptcy.  In  re 
Munro,  (N.  D.  N.  Y.  1912)   195  Fed.  817. 

A  liability  on  account  of  a  libel  is  not 
released  by  a  discharge  in  bankruptcy. 
McDonald  v.  Brown,  (1902)  10  Am. 
Bankr.  Rep.  58,  23  R.  I.  546,  51  Atl.  213, 
91  A.  S.  R.  659,  58  L.  R.  A.  768;  National 
Surety  Co.  r.  Medlock,  (Ga.  1907)  19 
Am.  Bankr.  Rep.  6.')4. 
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A  jiidgment  for  slander  is  not  a  liabil- 
ity from  which  a  bankrupt  is  discharged; 
such  judgment  being  within  the  excep- 
tions provided  for  by  section  17a  (2). 
Sanderson  r.  Hunt,  (1903)  116  Ky.  435, 
76  S.  W.  179,  3  Ann.  Cas.  168. 

A  conversion  of  property  is  not  a  "  wil- 
ful and  malicious  injury  to  person  or 
property,"  within  the  meaning  of  section 
17a  (2)  ;  consequently  a  liability  there- 
for is  released  by  a  discharge  in  bank- 
ruptcy proceedings.  Crawford  c.  Burke, 
(1904)  195  U.  S.  176,  25  S.  Ct.  9,  49  U.  S. 
(L.  ed.)  147,  12  Am.  Bankr.  Rep.  659; 
Tindle  v,  Birkett,  (1907)  205  U.  S.  185, 
27  S.  Ct.  430,  51  U.  S.  (L.  ed.)  762,  18 
Am.  Bankr.  Rep.  121;  In  re  Adler,  (C.  C. 
A.  2d  Cir.  1907)  152  Fed.  422,  18  Am. 
Bankr.  Rep.  240;  In  re  Wenham,  (S.  D. 
N.  Y.  1906)  163  Fed.  910,  16  Am.  Bankr. 
Rep.  690;  In  re  Ennis,  (S.  D.  N.  Y. 
1909)  171  Fed.  755,  22  Am.  Bankr.  Rep. 
679;  Burnham  t;.  Pidcock,  (1901)  5  Am. 
Bankr.  Rep.  590,  58  App.  Div.  273,  68 
N".  Y.  S.  10b7;  Fechter  r.  Postel,  (1906) 
17  Am.  Bankr.  Rep.  316,  114  App.  Div. 
776,  100  N.Y.  S.  207;  Lewis  v.  Shaw, 
(1907)  19  Am.  Bankr.  Rep.  866,  122  App. 
Div.  96,  106  N.  Y.  S.  1012;  Kavanaugh 
f?.  Mclntyre,  (1908)  21  Am.  Bankr.  Rep 
327,  128  App.  Div.  722,  112  N.  Y.  S. 
987:  Maxwell  v.  Martin,  (1909)  22  Am. 
Bankr.  Rep.  93,  130  App.  Div.  80,  114 
N.  Y.  S.  349. 

In  the  case  of  In  re  Amao,  (W.  D. 
N".  Y.  1914)  210  Fed.  395,  the  court  held 
that  a  conversion  showing  a  design  or 
willingness  to  inflict  a  wrong  upon  an- 
other was  such  a  wilful  and  malicious 
injury  as  would  bar  a  discharge. 

A  conversion  of  stock  by  a  firm  of 
brokers  will  constitute  wilful  and  ma- 
licious injury  to  property  if  done  without 
just  cause  or  excuse  as  where  the  firm 
being  in  financial  straits  deliberately  sells 
the  stock  without  the  consent  of  the 
owner  and  uses  the  proceeds  for  its  own 
purposes.  In  such  a  case  members  of  the 
firm  are  not  discharged  who  knew  noth- 
ing of  the  conversion.  Kavanaugh  v.  Mc- 
lntyre, (1914)  210  N.  Y.  175,  104  N.  E. 
135,'  affirming  161  App.  Div.  910,  135 
N.  Y.  S.  1120,  wherein  the  court  said: 
"  Counsel  for  the  defendants  argue  that 
the  construction  here  given  renders  sec- 
tion 17  tautological,  and  that  is  true 
to  some  extent.  Prior  to  the  amendment 
of  1903,  subdivision  2  of  section  17  ex- 
cepted in  general  terms  from  the  effect 
of  a  discharge  in  bankruptcy  judgments 
in  actions  for  wilful  and  malicious  in- 
juries to  the  property  of  another,  while 
subdivision  4  excepted  specifically  debts 
created  by  the  bankrupts  frauds  while 
acting  in  a  trust  capacity.  The  diflFer- 
ence  in  the  main  between  these  subdivi- 
sions was  that  No.  2  applied  only  to 
debts  reduced  to  judgment,  while  No.  4 
applied  to  the  debts  particularly  enu- 
merated, whether  reduced  to  judgment  or 
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not.  Thifl  distinction  was  struck  out  by 
the  amendment  of  1903,  and  some  over- 
lapping must  occur.  Some  case's  will  fall 
within  both  subdivisions.  But  that  is  not 
a  reason  for  limiting  the  w^ords  '  wilful 
and  malicious  injury  to  property/  con- 
tained in  subdivision  2.  The  classifica- 
tion made  originally  by  section  17  has 
been  somewhat  disarranged,  but  the  mean- 
ing  of  the  section  is  plain  enough.  It  is 
also  argued  on  behalf  of  the  defendants 
that  they  did  not  actually  participate  in 
the  injury  done  to  the  plaintiff's  property, 
and  that  the  wrongful  acts  were  com- 
mitted by  other  members  of  the  firm.  The 
individual  members  of  a  copartnership 
are  civilly  liable  for  torts  of  which  they 
have  no  knowledge,  committed  by  any 
member  of  the  firm  in  the  course  of  the 
partnership  business.  In  re  Peck,  (1912) 
206  N.  Y.  55,  99  N.  E.  258,  Ann.  Cas. 
1914A  798,  41  L.  R.  A.  (N.  S.)  1223; 
Castle  V,  Bullard,  (1859)  23  How.  172, 
16  U.  S.  (L.  ed.)  424.  The  case  is  there- 
fore precisely  within  the  words  of  section 
17,  subd.  2,  of  the  Bankruptcy  Act,  de- 
fining debts  which  are  not.  released  by 
the  discharge  in  bankruptcy.  The  words 
are:  'A  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  his  prov- 
able debts,  except  as  .  .  .  are  liabili- 
ties. ...  for  willful  and  malicious 
injuries  to  the  person  or  property  of  an- 
other.' If  the  defendants  are  civilly 
liable  for  the  acts  of  other  members  of 
the  firm,  which  amount  to  a  willful  and 
malicious  injury  to  the  property  of  the 
plaintiff,  that  ends  the  argument.  They 
are  not  released  by  the  discharge  in  bank- 
ruptcy, no  matter  whether  they  partici- 
pated in  the  acts  which  caused  the  injury 
or  not." 

The  wrongful  and  fraudulent  appropria^ 
Hon  of  the  property  of  another  is  a  "  wil- 
ful and  malicious  injury  "  to  such  prop- 
erty. Hallagan  v.  Dowell,  (la.  1913)  139 
N.  W.  883. 

A  judgment  for  damages  in  an  action 
for  trover  does  not,  in  itself,  carry  with 
it  an  implication  of  obtaining  property 
by  false  pretenses  or  false  representa- 
tions. The  burden  is  on  the  judgment 
creditors  to  show  that  their  debt  is 
w^ithin  one  of  the  classes  not  affected  by 
the  discharge.  The  court  will  not  infer 
that  the  debt  is  within  one  of  the  classes 
named  from  a  mere  certificate  of  an  alias 
execution  showing  that  the  cause  of  action 
"  arose  from  the  wilful  and  malicious  act 
or  neglect "  of  the  relator.  Ex  p.  Peter- 
son, (1005)  77  Vt.  226,  59  Atl.  828. 

Til.  Miscellaneous. 
Liabilities  for  alimony,  due  or  to  be- 
come due,  are  not  released  by  a  discliarge 
of  the  debtor  in  bankruptcy  proceedings. 
Audubon  v.  Shufeldt,  (1901)  181  U.  S. 
575,  21  S.  Ct.  735,  45  U.  S.  (L.  ed.) 
1009,  5  Am.  Bankr.  Rep.  829;  Wetmore 
V.  Markoe,  (1904)  190  U.  S.  68,  25  S.  Ct. 
172,  49  U,  S.  (L.  ed.)  390,  13  Am,  Bankr. 


Rep.  \\  In  re  Shepard,  (S.  D.  X.  Y. 
1899)  97  Fed.  187,  5  Am.  Bankr.  Rep. 
857;  In  re  Nowell,  (D.  C.  Mass.  1900) 
99  Fed.  931,  3  Am.  Bankr.  Rep.  837; 
Turner  t;.  Turner,  (D.  C.  Ind.  1901)  108 
Fed.  785,  6  Am.  Bankr.  Rep.  289;  In  re 
Smith,  (N.  D.  N.  Y.  1899)  3  Am.  Bankr. 
Rep.  67;  Deen  t?.  Bloomer,  (1901)  191 
III.  416,  61  N.  E.  131;  Welty  v.  Welty, 
(1902)  195  111.  335,  63  N.  E.  161,  88 
A.  S.  R.  208;  People  v.  Grell,  (1900)  65 
N.  Y.  S.  522;  Maisner  v.  Maisner,  (1901) 
62  App.  Div.  286,  70  N.  Y.  S.  1107.  See 
also  In  re  Van  Orden,  (1899)  96  Fed. 
86;  Barclay  v.  Barclay,  (1900)  184  III. 
375,  56  N.  E.  636,  51  L.  R.  A.  351; 
Young  V.  Young,  (Supm.  Ct.  Spec.  T. 
1901)   35  Misc.  335,  71  N.  Y.  S.  944. 

"Although  there  was  no  such  express 
exemption  in  the  bankruptcy  statute  prior 
to  the  amendment  in  1903,  that  amend- 
ment was  merely  declaratory  of  the  true 
meaning  and  sense  of  the  statute  as  orig- 
inally enacted."  In  re  Williams,  (1913) 
208  N.  Y.  32,  101  N.  E.  853,  46  L.  R.  A. 
(N".  S.)  719. 

Judgment  on  decree  of  another  state, — 
It  has  been  held  that  where  a  divorce 
has  been  decreed  in  one  state,  and  ali- 
mony has  been  allowed  therein,  a  judg- 
ment procured  in  another  state,  based 
upon  such  ri^ht  to  alimony,  is  not  re- 
leased by  a  discharge  in  bankruptcy  pro- 
ceedings! In  re  Williams,  (1913)  208 
N.  Y.  32,  101  N.  E.  853,  46  L.  R.  A.  (N. 
S.)  719,  affirming  (1912)  152  App.  Div. 
385,  136  N.  Y.  S.  707. 

Support  of  wife  or  chUd. —  Liabilities 
due  for  the  maintenance  or  support  of 
the  bankrupt's  wife  or  children  are  not 
affected  by  his  discharge.  Dunbar  v. 
Dunbar,  (1903)  190  U.  S.  340,  23  S.  Ct. 
•757,  47  U.  S.  (L.  ed.)  1084,  10  Am. 
Bankr.  Rep.  139;  In  re  Baker,  (D.  C. 
Kan.  1899)  96  Fed.  954,  3  Am.  Bankr. 
Rep.  101;  In  re  Shepard,  (S.  D.  N.  Y. 
1899)  97  Fed.  187;  In  re  Hubbard,  (N. 
D.  111.  1899)  98  Fed.  710,  3  Am.  Bankr. 
Rep.  528;  McKittrick  v.  Cahoon,  (1903) 
89  Minn.  383,  95  N.  W.  223. 

The  phrase  "for  maintenance  or  sup- 
port of  wife  or  child 'i  refers  only  to  the 
involuntary  liability  under  the  common 
law  for  support  of  wife  and  children,  and 
to  any  one  who  relieves  their  want;  and 
to  liabilities  accruing  under  bonds  or  the 
like,  given  for  such  support  by  require- 
ment of  courts  and  magistrates.  "  It  does 
not  refer  to  liabilities  for  goods  purchased 
by  a  husband  or  parent,  as  in  this  case, 
and  used  by  wife  or  child."  Schellen- 
berg  t7.  Mullaney,  (1906)  16  Am.  Bankr. 
Rep.  542,  112  App.  Div.  384,  98  N.  Y.  S. 
432. 

Medical  attendance  furnished  to  loife 
or  child. —  The  exception  as  to  liabilities 
"for  maintenance  or  support  of  wife 
or  child "  does  not  apply  to  a  debt  for 
medical  attendance  furnished  to  the  wife 
or  child  of  the  bankrupt  at  his  request. 


Sec  17  ft  (8) 


BANKRUPTCY 


723 


and  while  the  normal  family  relations 
subsist  between  him  and  the  recipient  of 
the  services.  In  re  O^trander,  (E.  D. 
K.  Y.  1905)  139  Fed.  592,  15  Am.  Bankr. 
Hep.  96. 

An  agreement  by  a  man  to  pay  to  hia 
divorced  icife  an  annuity  so  long  as  she 
remains  unmarried,  for  her  support  and 
that  of  their  children,  is  not  discharge- 
able in  bankruptcy.  Dunbar  v.  Dunbar, 
(1903)  190  U.  S.  340,  23  S.  Ct.  757,  47 
U.  S.  (L.  ed.)  1084,  10  Am.  Bankr.  Rep. 
139. 

Criminal  conversation. —  Even  prior  to 
the  enactment  of  the  amendment  of  1903, 
which  specifically  excepts  liabilities  for 
criminal  conversation,  it  was  held  that 
a  judgment  for  damages  for  criminal  con- 
versation is  one  recovered  in  an  action 
"for  wilful  and  malicious  injuries  to  the 
person  or  property  of  another"  within 
the  meaning  of  section  17a  (2).  Tinker 
V.  Colwell,  (1904)  193  U.  S.  473,  24  S.  Ct. 
505,  48  U.  S.  (L.  ed.)  754,  11  Am.  Bankr. 
Rep.  568,  affirming  (1902)  7  Am.  Bankr. 
Rep.  334,  169  N.  Y.  531,  62  N.  E.  668, 
98  A.  S.  R.  587,  58  L.  R.  A.  765,  which 
affirmed  (N".  Y.  1901)  6  Am.  Bankr.  Rep. 
434. 

Judgment  for  alienation  of  affections. — 
A  judgment  obtained  by  a  wife,  against 
another  woman,  for  damages  sustained  by 
the  wife  by  reason  of  the  alienation  of  the 
affection  of  her  husband,  is  not  released 
by  the  discharge  of  the  judgment  debtor 
under  proceedings  in  bankruptcy,  where 
such  alienation  has  been  accomplished  by 
schemes  and  devices  of  the  judgment 
debtor,  and  resulted  in  the  loss  of  sup- 
port, and  impairment  of  health,  to  the 
wife.  Leicester  v.  Hoadley,  (1903)  66 
Kan.  172,  71  Pac.  318,  65  L.  R.  A.  523, 
holding  the  wrong  to  be  a  wilful  and 
malicious  injury  both  to  person  and  to 
property. 

Liability  for  8edaction.->- Under  the  ex- 
press provision  of  the  statute  a  liability 
accruing,  or  a  judgment  recovered,  for 
the  seduction  of  an  unmarried  female  is 
not  released  by  a  discharge  in  bank- 
ruptcy. In  re  Freche,  (D.  C.  N.  J.  1901) 
109  Fed.  620,  6  Am.  Bankr.  Rep.  479; 
Distler  v.  McCauley,  (N.  Y.  1901)  6  Am. 
Bankr.  Rep.  491.  See  also  Bond  v.  Mil  li- 
ken, (1906)  17  Am,  Bankr.  Rep.  811,  134 
la.  447,  109  N.  W.  774. 

It  had  been  held  prior  to  the  amend- 
ment that  where  a  seduced  woman  was 
permitted  by  statute  to  prosecute  an  ac- 
tion in  her  own  name,  the  debt  was  not 
discharged.  In  re  Maples,  (D.  C.  Mont. 
1901.)  105  Fed.  919.  See  also  In  re 
Freche,  (1901)   109  Fed.  620. 

Breach  of  promise  to  marry. — ^A  liabil- 
ity accniing,  or  a  judgment  recovered,  for 
the  breach  of  a  contract  to  marry,  is  re- 
leased by  a  discharge  in  bankruptcy;  and 
is  not  within  the  exceptions  specified  in 
section  17a  (2).  In  re  McCauley,  (E.  D. 
v.  Y.  1900)   101  Fed.  223,  4  Am.  Bankr. 


Rep.  122;  In  re  Fife,  (W.  D.  Pa.  1901) 
109  Fed.  880,  6  Am.  Bankr.  Rep.  258; 
Finnegan  v.  Hall,  (1901)  6  Am.  Bankr. 
Rep.  648,  35  Misc.  773.  72  N.  Y.  S.  347; 
Bond  17.  Milliken,  (1906)  17  Am.  Bankr. 
Rep.  811,  134  la.  447,  109  N.  W.  774; 
Biela  v,  Urbanczyk,  (1906)  38  Tex.  Civ. 
App.  213,  85  S.  W.  451.  See  also  In  re 
Brumbaugh,    (D.  C.  Pa.   1904)    128  Fed. 

971. 

Thus  it  has  been  held  that  where,  in 
an  action  for  breach  of  promise  to  marry, 
there  is  no  proof  of  the  seduction  of  the 
plaintiff  or  of  malice  tending  to  show 
an  attempted  injury  to  character,  a  judg- 
ment is  released  by  the  defendant's  dis- 
charge in  bankruptcy,  even  though  he 
went  into  bankruptcy  for  the  sole  pur- 
pose of  evading  the  payment  of  such  judg- 
ment. Finnegan  r.  Hall,  (1901)  6  Am. 
Bankr.  Rep.  648,  35  Misc.  773,  72  N.  Y. 
S.  377. 

Judgment  for  breach  of  promise  of  mar- 
riage accompanied  by  seduction. —  Tliis 
section  prevents  the  discharge  of  a-  bank- 
rupt for  a  judgment  for  breach  of  prom- 
ise of  marriage  accompanied  by  seduction, 
In  re  Warth,  (C.  C.  A.  2d  Cir.  1912) 
200  Fed.  408,  wherein  the  court  said: 
"The  action  was  in  form  for  breach  of 
promise  to  marry.  The  seduction  was  in 
form  but  an  aggravation  of  the  damage. 
The  strict  rule  of  the  conomon  law  that 
a  woman  who  consents  cannot  complain 
directly  of  the  greatest  possible  wrong, 
had  to  be  adhered  to.  But  the  action 
while  in  form  upon  contract  was  .in  sub- 
stance for  the  gross  fraud  which  the 
man  perpetrated  in  taking  advantage  of 
the  confidential  relation  established  by 
the  marriage  engagement  to  accomplish 
the  woman's  dishonor.  The  substantial 
damages  which  the  petitioner  obtained 
were  not  for  the  deprivation  of  the  matri- 
monial alliance,  but  for  the  loss  of  char- 
acter and  the  ever-continuing  shame  and 
sorrow.  It  has  been  the  policy  of  the  Bank- 
ruptcy Act  to  discharjje  honest  debtors 
but  not  to  afford  a  shield  to  wilful  wrong- 
doers and  to  avoid  the  possibility  that 
seducers  might  take  advantage  of  it.  (Con- 
gress in  1903  passed  an  amendment  pro- 
viding that  liability  for  *  the  seduction  of 
an  unmarried  female '  should  not  be  dis- 
charged. The  provision  is  broad  and  we 
have  no  doubt  applies  and  was  intended 
to  apply  to  every  case  where  there  is  lia- 
bilitv  for  seduction  whether  the  action  to 
enforce  such  liability  be  based,  as  is  per- 
mitted in  some  states,  directly  upon  the 
essential  wrong,  or  by  reason  of  the  limi- 
tations of  the  common  law,  be  founded 
upon  the  incident  —  the  refusal  to  marr>'. 
To  say  that  Congress  intended  to  distin- 
guish between  these  cases  is  to  say  that 
it  intended  to  further  favor  seducers  in 
those  jurisdictions  where  they  are  already 
favored  by  adherence  to  an  artificial  form 
of  action  which  often  operates  to  prevent 
the  enforcement  of  a  morally  just  demand. 
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The  contention  Ib  made  that  as  the 
action  is  in  form  for  breach  of  contract 
some  portion  of  the  damages  awarded 
must  have  been  for  the  loss  of  the  matri- 
monial alliance  and  that  as  the  judgment 
cannot  be  split  up  all  must  be  discharged. 


As  already  pointed  out,  however,  the  real 
wrong  for  which  the  plaintiff  recovered 
was  for  the  seduction,  and  in  the  absence 
of  any  showing  to  the  contrary  it  will  be 
presumed  that  the  substantial  damages 
were  awarded  for  that." 


(3)  [Debts  not  scheduled.]  have  not  been  duly  scheduled  in  time  for 
proof  and  allowance,  with  the  name  of  the  creditor  if  known  to  the  bank- 
rupt, unless  such  creditor  had  notice  or  actual  knowledge  of  the  proceedings 
in  bankruptcy;  or     [(1898)  30  Stat.  L,  550.] 

This  clause  (3)  was  re-enacted  without  change  in  1903  (32  Stat.  L.  798). 


What  constitutes  due  scheduling  has 
been  considered  under  section  7a  (8). 

Debts  not  duly  scheduled  in  time  for 
proof  and  allowance,  with  the  name  of 
the  creditor  if  known  to  the  bankrupt,  are 
not  released  by  the  bankrupt's  discharge, 
unless  such  creditor  has  notice  or  actual 
knowledge  of  the  proceedings  in  bank- 
ruptcy,    Hanover  Nat.   Bank  v,  Moyses, 

(1902)  186  U.  S.  181,  22  S.  Ct.  857,  46 
U.  S.  (L.  ed.)  1113,  8  Am.  Bankr.  Rep. 
1;  Birkett  i;.  Columbia  Bank,  (1904)  195 
U.  S.  345,  25  S.  Ct.  38,  49  U.  S.  (L.  ed.) 
231,   12   Am.   Bankr.  Rep.   691,  affirming 

(1903)  9  Am.  Bankr.  Rep.  481,  174  N.  Y. 
112,  66  N.  E.  652,  102  A.  S.  R.  478;  In 
re  Beerman,  (N.  D.  Ga.  1901)  112  Fed. 
662,  7  Am.  Bankr.  Rep.  431;  In  re  Mou- 
roe,  (D.  C.  Wash.  1902)  114  Fed.  398,  7 
Am.  Bankr.  Rep.  706;  Karter  v.  Fields, 
(1903)  140  Ala.  352,  37  So.  204;  Tyrrel 
1?.  Hammerstein,  (1900)  6  Am.  Bankr. 
Rep.  430,  33  Misc.  505,  67  N.  Y.  S.  717; 
Webster  City  Steel  Radiator  Co.  v.  Cham- 
berlin,  (1908)  137  la.  717,  115  N.  W. 
504;  Hayer  v.  Comstock,  (la.  1901)  7 
Am.  Bankr.  Rep.  493;  Gilmore  v.  Farmer, 
(1910)  156  111.  App.  70;  Zimmerman  v. 
Ketchum,  (1903)  11  Am.  Bankr.  Rep.  190, 
66  Kan.  98,  71  Pac.  264;  Winjsman  v. 
Fisher,  (1904)  135  Mich.  604,  98  N.  W.  404; 
Broadway  Trust  Co.  i;.  Manheim,  (1905) 
14  Am.  Bankr.  Rep.  122,  47  Misc.  415, 
419,  95  N.  Y.  S.  93;  Longfield  v.  Minne- 
sota Sav.  Bank,  (1905)  14  Am.  Bankr. 
Rep.  413,  95  Minn.  54,  103  N.  W.  706; 
Wright-Dalton-Bell-Anchor  Store  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  (1910)  142  Mo. 
App.  50,  125  S.  W.  517;  Armstrong  t?. 
Sweeney,  (1905)  73  Neb.  775,  103  N.  W. 
436;  Westheimer  v.  Howard,  (1905)  14 
Am.  Bankr.  Rep.  547,  47  Misc.  145,  93 
N.    Y.    S.    518;    Schiller    v.    Weinstein, 

(1905)  15  Am.  Bankr.  Rep.  183,  47  Misc. 
622,  94  N.  Y.  S.  763;   Haack  v.  Thiese, 

(1906)  16  Am.  Bankr.  Rep.  699,  51  Misc. 
3,  99  N.  Y.  S.  905;  Bergmann  v.  Manes, 
(1910)  141  App.  Div.  102,  125  N.  Y.  S. 
973;  Sutherland  v.  Lasher,  (1903)  41 
Misc.  249,  84  N.  Y.  S.  56,  affirmed  (1903) 
87  App.  Div.  633,  84  N.  Y.  S.  1148;  Mat- 
ter of  Boom,  (1905)  48  Misc.  632,  96 
N.  Y.  S.  215;  Custard  v.  Wiggerson,  (Wis. 
1907)    17  Am.  Bankr.  Rep.  337;   Reed  v. 


Dippel,  (1906)  17  Am.  Bankr.  Rep.  371, 
16  Pa.  Dist.  Ct.  126;  Cagliostro  v.  In- 
delli,  (1907)  17  Am.  Bankr.  Rep.  685, 
53  Misc.  44,  102  N.  Y.  S.  918;  Weidenfeld 
r  Tillinghast,  (N.  Y.  1907)  18  Am. 
Bankr.  Rep.  531 ;  Murphy  v.  Blumenreich, 
(1908)  19  Am.  Bankr.  Rep.  910,  123 
App.  Div.  645,  108  N.  Y.  S.  175;  Fider 
V.  Manheim,  (1899)  78  Minn.  309,  81 
N.  W.  2;  Collins  t\  McWalters,  (1901)  35 
Misc.  648,  72  N.  Y.  S.  203;  Matter  of 
David,  (1904)  44  Misc.  516,  90  N.  Y.  S. 
85;  Feldmark  v.  Weinstein,  (1904)  45 
Misc.  329,  90  N.  Y.  S.  478;  Bernheim  r. 
Bloch,  (1904)  45  Misc.  581,  91  N.  Y.  S. 
40;  Reinhardt  v.  Friederick,  (Ind.  1915) 
108  N.  E.  258;  Miller  v.  Guasti,  (1912) 
226  tJ.  S.  170,  33  S.  Ct.  49,  57  U.  S. 
(L.  ed.)  173;  Raley  v.  D.  Sullivan  &  Co., 
(Tex.  1913)  159  S.  W.  99;  Sloan  v.  GroU- 
man,  (1910)  113  Md.  192,  77  Atl.  577, 
Ann.  Cas.   1912A  544. 

Under  the  Bankruptcy  Act  of  1841  it 
was  held  that,  in  the  absence  of  fraud, 
the  mere  fact  that  an  indebtedness  was 
not  included  in  the  bankrupt's  schedule 
of  his  creditors  did  not  render  the  dis- 
charge inoperative  as  to  such  indebted- 
ness. Hurd  r.  Indiana  Mut.  F.  Ins.  Co., 
(1848)  1  Ind.  162;  Magoon  v.  Warfield, 
(1851)  30.  Greene  (la.)  293;  Rogers  t?. 
Western  Marine,  etc.,  Ins.  Co.,  (1846)  1 
La.  Ann.  161;  Bumside  v.  Brigham, 
(1844)  8  Mete.  (Mass.)  75;  Hubbell  t?. 
Cramp,  (1844)  11  Paige  (N.  Y.)  310; 
Mitchell  V.  Singletary,  (1850)  19  Ohio 
291;  Doner  v.  Dana,  (1850)  22  Vt.  337. 
But  it  was  held  that  the  wilful  omission 
to  schedule  a  creditor's  claim  might  con- 
stitute such  fraud  as  would  render  the 
discharge  inoperative  to  release  the 
omitted  claim.  Burnside  v.  Brigham, 
(1844)  8  Mete.  (Mass.)  75;  Hubbell  r. 
Cramp,    (1844)    11  Paige    (N.  Y.)    310. 

Under  the  Bankruptcy  Act  of  1867  it 
was  held  that  the  fact  that  the  claim 
of  a  creditor  was  omitted  from  the  bank- 
rupt's list  of  creditors,  and  that  the  cred- 
itor had  no  knowledge  or  notice  of  the 
bankruptcy  proceeding,  did  not  prevent 
a  discharge  from  being  operative  against 
such  creditor's  claim.  Lamb  v.  Brown, 
(1862)  12  Nat.  Bankr.  Reg.  522,  14  Fed. 
Cas.   No.   8,011;    Jones  v.   Knox,    (1874) 
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51  Ala.  387;  Sawyer  v.  Rector,  (1888) 
5  Dak.  110,  37  N.  W.  741;  Hoffman  t. 
Haight,  (1883)  3  Mackey  (D.  C.)  21; 
Heard  v.  Arnold,  (1876)  66  Ga.  570; 
Payne  v.  Able,  (1870)  7  Bush  (Ky.) 
344,  3  Am.  Rep.  316;  Symonds  r.  Barnes, 
(1871)  69  Me.  191,  8  Am.  Rep.  418; 
Williams  v.  Coggeshall,  (1853)  11  Cush. 
(Mass.)  442;  Burpee  r.  Sparhawk,  (1871) 
108  Mass.  Ill,  11  Am.  Bankr.  Rep.  320; 
Black  V.  Blazo,  (1875)  117  Mass.  17;  Heim 
V.  Chapman,  ( 1898)  171  Mass.  347, 50  N.  £. 
529;  Benedict  v.  Smith,  (1882)  48  Mich. 
593,  12  N.  W.  866;  Graves  v.  Wright, 
(1884)  53  Mich.  425,  19  N.  W.  129. 
Compare  Hill  r.  Bobbins,  (1870)  1  Mich. 
N.  P.  305;  Thornton  v.  Hogan,  (1876) 
63  Mo.  143;  Marshall  v.  Sumner,  (1879) 
69  N.  H.  218,  47  Am.  Rep.  194;  Piatt  v. 
Parker,  (1875)  4Hun  (N.  Y.)  135.  (But 
see  Poillon  v.  Lawrence,  (1879)  77  N.  Y. 
207,  1878)  reversing  43  Super.  Ct.  385; 
Jones  r.  LeBaron,  (1875)  3  Den.  (N.  Y.) 
37);  Rayl  v.  Lapham,  (1875)  27  Ohio 
St.  452;  Howland  r.  Carson,  (1876)  28 
Ohio  St.  625;  Brown  v.  Kroh,  (1877)  31 
Ohio  St.  492;  Pattison  V.  Wilbur,  (1873) 
10  R.  I.  448;  Eberhardt  v.  Wood,  (1880) 
6  Lea  (Tenn.)  467:  Blum  v.  Ricks, 
(1873)  39  Tex.  112  Brown  v.  Causey, 
(1882)  56  Tex.  340.  See  Batchelder  v. 
J^w,  (1871)  43  Vt.  662,  5  Am.  Rep.  311; 
Thomas  v.  Jones,    (1875)    39  Wis.  124. 

The  fact  that  the  bankrupt  disputes 
the  claim  of  a  creditor  will  not  prevent 
his  failure  to  schedule  the  claim  from 
rendering  the  discharge  inoperative. 
Tyrrel  v,  Hammerstein,  (1900)  33  Misc. 
505,  67  N.  Y.  S.  717. 

Objection  cannot  bt  urged  for  the  first 
Hme  on  appeal  that  a  discharge  in  bank- 
ruptcy pleaded  by  the  defendant  was  not 
effectual  against  the  plaintiff's  debt-  be- 
cause it  was  not  scheduled  and  the  plain- 
tih  had  no  notice  or  knowledge  of  the 
bankruptcy  proceeding.  Bond  v.  Milli- 
ken,  (1907)  134  la.  447,  109  N.  W.  774, 
120  A.  S.  R.  440. 

//  the  claim  of  a  creditor  is  duly  sched- 
uled, it  is  immaterial  as  regards  the 
effect  of  the  discharge  that  the  creditor 
has  no  notice  or  actual  knowledge  of  the 
bankruptcy  proceedings.  Beck,  etc.,  Hard- 
ware Co.  r.  Crum,  (1906)  127  Ga.  f?4, 
56  S.  E.  242. 

Proof  of  omission  of  claim  from  sched- 
ulc. —  In  some  jurisdictions  it  is  held 
that  the  discharge  is  prima  facie  evidence 
of  the  release  of  all  provable  debts,  and 
that  the  burden  is  upon  a  creditor  to 
show  that  his  claim  was  not  dulv  scliori- 
uled.  Ailing  r.  Straka,  (1905)  'll8  111. 
App.  184;  Laffoon  r.  Kerner,  (1905)  13S 
X.  C.  281,  50  S.  E.  654. 

In  other  jurisdictions  it  is  held,  how- 
ever, that  the  burden  is  upon  the  debtor 
to  show  that  a  particular  claim  asserted 
against  him  was  properly  scheduled  in 
the  bankruptcy  proceedings  so  as  t 
discharged     thereby.       Fields     v.     Rust, 


(1904)  36  Tex.  Civ.  App.  360,  82  S.  W. 
331;  Bailey  v.  Gleason,  (1903)  76  Vt. 
115,  56  Atl.  537. 

In  New  York  the  cases  are  in  conflict 
upon  this  point.  In  some  cases  it  has 
been  held  that  the  burden  of  proving  that 
a  debt  was  properly  scheduled  is  upon 
the  person  seeking  to  obtain  the  benefit 
of  the  discharge  in  bankruptcy.  Graber 
r.  Gault,  (1905)  lOa  App.  Div.  511,  93 
N.  Y.  S.  76  (First  Department)  ;  W^eiden- 
feld  V.  Tillinghast,  (1907)  54  Misc.  90, 
104  N.  Y.  S.  712,  affirmed  (1907)  104 
N".  Y.  S.  902;  Lutz  v.  Kalmus,  (1909) 
115  N.  Y.  S.  230.  See  also  Woodward  f. 
Schaefer,  (1904)  91  N.  Y.  S.  104.  In 
other  cases,  however,  the  contrary  has 
been  held.  Matter  of  Peterson,  (1910) 
137  App.  Div.  435,  121  N.  Y.  S.  738 
( Fourth  Department )  ;  Matter  of  Peter- 
son, (1910)  68  Misc.  10,  124  N.  Y.  S.  907. 
The  case  of  New  York  Deaf  and  Dumb 
Inst.  V.  Crockett,  (1907)  117  App.  Div. 
269,  102  y.  Y.  S.  412,  has  sometimes  been 
considered  as  supporting  the  view  that  the 
burden  of  proving  that  a  debt  was  not 
duly  scheduled  is  upon  the  creditor.  All 
that  was  held  in  that  case,  however,  was 
that  where  a  member  of  a  partnership 
filed  a  petition  in  bankruptcy  including 
as  a  liabilitv  a  debt  due  to  a  certain 
person,  who  was  not  described  as  a  part- 
nership creditor,  the  burden  of  proving 
that  a  debt  of  the  partnership  to  that 
person  was  not  properly  scheduled  was 
upon  the  creditor,  where  it  did  not  appear 
that  the  petitioner  was  otherwise  in- 
debted to  him. 

There  is  also  a  conflict  of  authority 
as  to  whether  oral  testimony  is  compe- 
tent to  prove  that  the  claim  of  a  creditor 
was  not  scheduled.  In  Thomson  v.  Caver- 
ley,  (1909)  148  111.  App.  295,  which  was 
a  decision  of  the  first  district,  the  court 
said :  '^  The  discharge  in  bankruptcy  was 
a  complete  defense  to  the  judgment,  even 
as  against  the  assignor,  and  it  stands  to 
reason  that  the  advantage  thus  given  by 
the  judgment  of  a  federal  court  cannot 
be  overcome  and  avoided  by  the  testimony 
of  what  an  available  document  does  not 
contain.  One  might  as  well  maintain 
that  parol  proof  that  a  conveyance  lacked 
a  covenant  material  to  make  it  effective 
to  convey  title  was  sufficient  to  defeat 
it,  without  the  production  of  the  con- 
veyance itself,  as  to  contend  that  the  legal 
effect  of  a  discharge  in  bankruptcy  could 
be  overcome  by  negative  parol  testimony 
as  to  what  some  schedules  of  the  bank- 
rupt did  not  contain."  But  in  Hughes  v. 
Clark,  (1902)  109  111.  App.  107,  a  de- 
cision of  the  third  district,  the  court 
said:  "It  does  not  appear  defendant 
in  error  was  a  party  to  the  bankruptcy 
proceedings,  or  had  notice  of  the  same. 
It  was  proved  by  oral  testimony  that  his 
name  was  not  in  the  schedule,  or  list  of 
creditors,  and  it  is  urged  that  it  was  error 
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to  admit  aucli  oral  proof.  We  think,  how- 
ever, there  waa  no  error  in  such  ruling  of 
the  court,  as  the  evidence  was  negative 
merely,  and  it  was  unnecessary  to  offer 
voluminous  records,  merely  to  prove  that 
defendant  in  error  was  not  named  therein." 
Knowledge  of  bankruptcy  proceedings. 
—  Even  though  a  debt  has  not  been  duly 
scheduled,  as  required  by  section  7a  (8), 
it  will  be  none  the.  less  discharged  if  the 
creditor  has  such  knowledge  of  the  pro- 
ceedings in  bankruptcy  as  will  permit  of 
his  participation  therein  in  time  to  prove 
his  claim  against  the  estate.  Claster  v, 
Soble,  (1903)  10  Am.  Bankr.  Rep.  446, 
22  Pa.  Super.  Ct.  631 ;  Dight  v   Chapman, 

(1904)  12  Am.  Bankr.  Rep.  743,  44  Ore. 
265,  75  Pac.  585;   Kaufman  t?.  Schreier, 

(1905)  17  Am.  Bankr.  Rep.  314,  108  App. 
Div.  298,  96  N.  Y.  S.  729;  Morrison  v. 
Vaughan,  (1907)  18  Am.  Bankr.  Rep. 
704,  119  App.  Div.  184,  104  N.  Y.  S.  169; 
Delta  County  Bank  v,  McGranahan, 
(1905)   37  Wash.  307,  79  Pac.  796.     And 

see  also  to  the  same  effect  In  re  Beer  man, 
(X.  D.  Ga.  1901)  112  Fed.  662;  Santa 
Rosa  Bank  v.  White,  (1903)  139  Cal.  703, 
73  Pac.  577;  Ailing  v,  Straka,  (1905)  118 
111.  App.  184;  Zimmerman  v.  Ketchum, 
(1903)  66  Kan.  98,  71  Pac.  264;  Jones 
v.  Walter,  (1903)  115  Ky.  556,  74  S.  W. 
249;  Reynolds  v,  Whittemore,  (1904) 
99  Me.  108,  58  Atl.  415;  Wineman  v. 
Fisher,  (1904)  135  Mich.  604,  98  N.  W. 
404;  Atkinson  v.  Elmore,  (1903)  103  Mo. 
App.  403,  77  S.  W.  492. 

Time  of  (wquiring  knowledge. —  In 
Birkett  v.  Columbia  Bank,  (1904)  195 
U.  S.  345,  25  S.  Ct.  38,  49  U.  S.  (L.  ed.) 
231,  12  Am.  Bankr.  Rep.  691,  affirming 
(1903)  9  Am.  Bankr.  Rep.  481,  it  was 
said:  "Actual  knowledge  of  the  proceed- 
ings contemplated  by  the  section  is  a 
knowledge  in  time  to  avail  a  creditor  of 
the  benefits  of  the  law,  in  time  to  give 
him  an  equal  opportunity  with  other  cred- 
itors; not  a  knowledge  that  may  come 
80  late  as  to  deprive  him  of  participation 
in  the  administration  of  the  affairs  of 
the  estate  or  to  deprive  him  of  dividends." 

Knowledge  of  bankruptcy  proceedings 
on  the  part  of  a  creditor  of  the  bankrupt, 
which  IS  not  acquired  until  after  dis- 
charge, though  in  time  to  prove  his  claim, 
and  to  move,  under  section  15,  to  revoke 
his  discharge,  is  not  the  "  actual  knowl- 
edge of  the  proceedings  in  bankruptcy" 
which,  under  section  17,  is  essential  to 
the  release,  by  the  discharge,  of  prov- 
able debts  which  have  not  been  duly  sched- 
uled in  time  for  proof  and  allowance. 
Birkett  v.  Columbia  Bank,  (1904)  195 
r.  S.  345.  25  S.  Ct.  38,  40  U.  S.  (L.  ed.) 
231,  12  Am.  Bankr.  Rep.  691,  followed  in 
Reynolds  v.  Whittemore,  (1904)  99  Me. 
108,  58  Atl.  415.  See  also  Troy  v.  Rud- 
nick,    (1908)    198   Mass.    503,   85   N.    E. 

177. 

General  character  of  knowledge  re- 
quired.—  It  has  been  held  that  the  knowl- 
edge on  the  part  of  the  unlisted  creditor 


of  the  bankruptcy  proceedings,  referred 
to  in  the  statute,  is  actual  knowledge  as 
distinguished  from  constructive  notice. 
Santa  Rosa  Bank  v.  White,  (1903)  139 
Cal.  703,  73  Pac.  577 ;  Strickland  t?.  Capi- 
tal City  Mills,  (1906)  74  S.  C.  16,  64 
S.  E.  220,  7  L.  R.  A.  (N.  S.)  426.  But 
in  Jones  t*.  Walter,  (1903)  115  Ky.  566, 
74  S.  W.  249,  the  court  said:  "There 
is  evidently  a  difference  between  the 
words  '  notice '  and  '  actual  knowledge ' 
of  the  proceedings  in  bankruptcy,  as  used 
in  the  statute."  And  in  Knapp  v.  Harold, 
(1903)  26  Ohio  Cir.  Ct.  213,  the  court 
said  that  constructive  notice  or  actual 
knowledge  was  all  that  the  statute  re- 
quired. 

Knowledge  of  agent. — ^Where  knowledge 
of  bankruptcy  proceedings  on  the  part  of 
an  agent  of  the  creditor  is  relied  on  as 
knowledge  of  the  creditor  it  must  be 
clearly  shown  that  the  scope  of  the  agent's 
authority  was  such  that  he  was  author- 
ized to  receive  such  notice  for  his  princi- 
pal and  convey  the  knowledge  to  his 
principal.  Collins  v.  Crews,  (1907)  3 
Ga.  App.  238,  59  S.  E.  727  (holding  that 
notice  of  the  bankruptcy  proceeding  given 
the  salesman  of  the  creditor  who  sold  the 
goods  to  the  bankrupt  out  of  which  the 
creditor's  claim  arose  was  not  notice  to 
the  creditor)  ;  Gilmore  v.  Farmer,  (1910) 
156  111.  App.  70. 

In  Webster  City  Steel  Radiator  Co.  v. 
Chamberlin,  (1908)  137  la.  717,  115  N. 
W.  504,  it  was  held  that  the  fact  that 
the  attorney,  whom  a  creditor  had  em- 
ployed to  flle  his  claim  for  a  mechanic's 
lien,  was  employed  by  the  debtor  in  his 
subsequent  bankruptcy  proceedings,  and 
in  accordance  with  an  understanding  be- 
tween the  attorney  and  the  bankrupt  the 
creditor's  claim  was  not  scheduled,  did 
not  show  that  the  creditor  had  knowl- 
edge of  the  bankruptcy  proceedings. 

In  Strickland  v.  Capital  City  MiUa, 
(1906)  74  S.  C.  16,  64  S.  E.  220,  7 
L.  R.  A.  (N.  S.)  426,  it  was  held  that 
knowledge  of  the  bankruptcy  proceedings 
on  the  part  of  an  attorney  authorized  to 
represent  a  judgment  creditor  in  the  state 
court  on  an  appeal  from  the  judgment 
was  not  knowledge  on  the  part  of  the 
creditor. 

On  the  other  hand  knowledge  of  an 
authorized  agent  has  been  held  knowl- 
edge of  the  principal.  Atkinson  t;.  El- 
more, (1903)   103  Mo.  App.  403,  77  S.  W. 

492. 

In  Dight  V.  Chapman,  (1904)  44  Ore. 
265,  75  Pac.  585,  65  L.  R.  A.  793,  it  was 
held  that  where  the  receiver  of  an  insol- 
vent corporation  had  notice  of  the  bank- 
ruptcy proceedings  of  a  debtor  to  the 
corporation,  the  corporation  ^  would  be 
considered  as  having  such  knowledge. 

Where  the  evidence  is  conflicting  the  ques- 
tion whether  an  alleged  agent  acted  within 
the  scope  of  his  authority  in  receiving 
notice    of    the    bankruptcy    proceeding    is 
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for  the  determination  of  the  jury.  Gil- 
more  V.  Farmer,  (1910)  156  111.  App. 
70. 

While  in  a  proper  case  a  principal 
may  be  charged  with  knowledge  of  bank- 
ruptcy proceedings  possessed  by  his 
agent,  such  knowledge  of  a  creditor's 
agent  is  not  imputable  to  the  creditor 
where  the  agent's  interest  in  the  matter 
is  adverse  to  that  of  the  creditor,  there 
being  no  presumption  that  an  agent  un- 
der such  circumstances  will  impart  his 
knowledge  to  his  principal.  Dight  v. 
Chapman,  (1004)  44  Ore.  265,  75  Pac. 
685,  65  L.  R.  A.  793. 

Burden  of  proof  of  knowledge, —  AMiere 
it  appears  that  the  claim  of  a  creditor 
was  not  duly  scheduled,  to  render  the 
discharge  available  against  such  claim, 
the  burden  of  proof  is  upon  the  bank- 
rupt to  show  that  the  creditor  had  proper 
knowledge  of  the  bankruptcy  proceedings. 
Sloan  V.  Grollman,  (1910)  113  Md.  192, 
77  Atl.  577,  Ann.  Cas.  1912A  544  and 
note;  Collins  V.  Crews,  (1907)  3  Ga.  App. 
238,   59   S.   E.   727;    Wineman  v.   Fisher, 

(1904)  135  Mich.  604,  98  N.  W.  404; 
Armstrong  v.  Sweeney,  (1905)  73  Neb. 
775,    103    N.   W.   436;    Graber   v.   Gault, 

(1905)  103  App.  Div.  511,  93  N.  Y.  S. 
76;  Collins  i;.  McWatters,  (1901)  35  Misc. 
648,  72  N.  Y.  S.  203 ;  Weidenfeld  r.  Till- 
inghast,  (1907)  54  Misc.  90,  104  N.  Y.  S. 
712;  Lutz  t?.  Kalmus,  (1909)  115  N.  Y. 
S.     230.       Compare    Ailing     v,     Straka, 

(1905)  118  111.  App.  184;  Matter  of 
Peterson,  (1910)  137  App.  Div.  435,  121 
N.  Y.  S.  738,  affirming  (1909)  64  Misc. 
217,  118  N.  Y.  S.  1077;  Laffoon  v.  Kerner, 

(1905)  138  N.  C.  281,  50  S.  E.  654. 
This  burden  would  not  be  satisfactorily 

met  by  the  bankrupt's  testimony  that  he 
mailed  a  letter  to  the  creditor  contain- 
ing the  information  of  the  bankruptcy  pro- 
ceedings, as  against  the  creditor's  abso- 
lute denial  of  receipt  of  the  letter  or 
knowledge  from  any  other  source.  Sloan 
r.  Grollman,  (1910)  113  Md.  192,  77  Atl. 
577,  Ann.  Cas.   1912A  544. 

Pleading  discharge. —  See  also  the  black 
letter  caption  Pleading  discharge  in 
the  first  note  to  section  17a,  preceding 
clause    ( 1 ) . 

In  pleading  a  discharge  in  bankruptcy 
in  bar  of  an  action,  it  has  been  held  not 
to  be  necessary  to  aver  that  the  creditor's 
claim  on  which  the  action  is  brought  was 
duly  scheduled,  as  the  failure  to  schedule 
is  a  matter  for  special  replication  to  the 
plea  setting  up  the  discharge.  B.  F. 
Kodon  Grocery  Co.  v.  Leslie,  (1910)  169 
Ala.  579,  53   So.   815;    Ailing  r.  Straka, 

(1906)  118  111.  App.  184. 

But  in  Biela  v.  Urbanczyk,  (1905)  38 
Tex.  Civ.  App.  213,  85  S.  W.  451,  the 
contrary  was  held,  the  court,  after  setting 
out  the  statute,  saying:  ''From  this  it 
is  evident  that  the  discharge  is  no  re- 
lease unless  the  particular  claim  has  been 
scheduled  by  the  bankrupt,  or  unless 
the  creditor  had  notice  or  actual  knowl- 


edge of  the  bankruptcy  proceedings.  By 
the  terms  of  the  Bankruptcy  Act,  a  dis- 
charge would  be  without  eflfect  upon 
claims  not  scheduled  and  where  the  cred- 
itor had  no  notice  or  knowledge  of  the 
proceedings.  Therefore,  in  order  to  state 
a  case  of  discharge  in  bankruptcy  as  to 
the  claim  against  which  it  is  pleaded  as  a 
release,  it  seems  to  us  that  it  was  es- 
sential for  the  plea  to  allege  that  the 
claim  was  scheduled,  or  that  the  claim- 
ant had  knowledge  of  the  bankruptcy  pro- 
ceedings; otherwise  the  discharge,  by  the 
very  terms  of  the  act,  was  without  any 
effect  upon  the  claim." 

And  in  Bailey  v,  Gleason,  (1903)  76 
Vt.  115,  56  Atl.  537,  the  court  said: 
"  Tlie  statute  excepts  from  the  operation 
of  the  discharge  certain  classes  of  prov- 
able debts.  It  is  not  necessary  for  the 
defendant  to  show  by  the  plea  that  the 
debt  was  not  within  any  of  these  ex- 
cepted classes.  It  is  for  the  plaintiff  to 
bring  the  debt  within  some  exception  by 
his  replication.  We  are  aware  that  some 
courts  hold  otherwise,  but  we  adopt  this 
rule  as  more  consistent  with  the  estab- 
lished principles  of  pleading.  The  ex- 
ception relating  to  debts  not  scheduled 
in  time  for  proof  and  allowance,  although 
included  in  the  list  referred  to,  is  a 
provision  of  a  different  character.  This 
relates  to  matters  essential  to  the  opera- 
tion of  the  discharge  upon  claims  of  every 
nature.  To  give  the  discharge  effect  as 
to  the  claim  in  suit,  it  must  appear,  not 
only  that  the  debt  was  provable,  but  that 
it  was  duly  scheduled  by  the  debtor  or 
that  the  creditor  had  knowledge  of  the 
proceedings.  It  is  this  which  gives  the 
court  jurisdiction  of  the  particular  cred- 
itor, and  makes  its  discharge  a  discharge 
from  his  claim.  The  ordinary  presump- 
tions of  regularity  do  not  touch  him,  for 
unless  named  in  the  schedule  he  is  un- 
known to  the  proceedings.  Unless  con- 
nected with  the  proceedings  by  the  sched- 
ule or  by  knowledge  of  tliem,  there  is  no 
discharge  as  to  him.  So  in  pleading  the 
discharge  in  bar  of  his  claim  there  must 
be  an  allegation  of  that  which  makes 
the  discharge  effective  against   him." 

In  Balk  v.  Harris,  (1902)  130  N.  C. 
381,  41  S.  E.  940,  reversed  on  other 
grounds  (1905)  198  U.  S.  215,  25  S.  Ct. 
625,  49  U.  S.  (L.  ed.)  1023,  3  Ann.  Cas. 
1084,  it  was  held  that  in  pleading  a 
discharge  in  bankruptcy  puis  darrein  con* 
tinuance  it  should  be  alleged  either  that 
the  claim  in  such  suit  was  duly  sched- 
uled in  the  bankruptcy  proceedings  or 
that  the  plaintiff  had  knowledge  of  the 
proceedings  in  bankruptcy  in  time  to  have 
proved  his  claim  and  shared  in  the  dis- 
tribution of  the  assets  of  the  defendant's 
estate  in  bankruptcy,  otherwise  the  court 
might,  in  its  discretion,  refuse  to  allow 
the  plea.  And  see  Laffoon  v.  Kerner, 
(1905)  138  N.  C.  281,  50  S.  E.  654, 
wherein  the  above  case  is  explained. 

And   in  Karter  v.  Fields,    (1903)    140 
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Ala.  352,  37  So.  204,  where  pending  an 
appeal  by  the  defendant  a  discharge  in 
bankruptcy  was  granted  him,  and  the 
plaintiff  afterwards  moved  to  dismiss  the 
appeal  on  the  ground  that  thereby  the 
defendant  was  dismissed  from  all  his 
debts,  it  was  held  that  it  should  be  shown 
that  the  debt  in  suit  was  either  duly 
scheduled  or  that  the  plaintiff  had  notice 
of  the  bankruptcy  proceedings,  otherwise 
the  discharge  would  not  affect  the  claim 
in  suit. 

In  Jones  v.  Walter,  (1903)  115  Ky. 
556,  74  S.  W.  249,  a  petition  was  filed 
to  enjoin  the  collection  of  an  execution 


on  the  ground  of  the  judgment  debtor V 
diiicharge  in  bankruptcy.  The  petition 
alleged  that  the  creditor's  claim  was  not 
duly  scheduled  in  time  for  proof  and  al- 
lowance for  the  reason  that  the  debtor 
had  forgotten  its  existence,  but  that  the 
creditor  had  "  notice  or  actual  knuwl 
edge "  of  the  proceedings  in  bankruptcy. 
Objection  to  the  petition  was  made  on  the 
ground  that  the  allegation  of  "  notice 
or  actual  knowledge  '*  was  bad,  being  an 
alternative  pleading.  The  petition,  how- 
ever, was  sustained  on  the  ground  that 
the  allegation  was  in  the  language  of  the 
statute. 


(4)  [Fraud,  etc.,  in  fiduciary  capacity.]  were  created  by  his  fraud, 
embezzlement,  misappropriation,  or  defalcation  while  acting  as  an  officer 
or  in  any  fiduciary  capacity.     [{1898)  30  Stat.  L.  550.] 

This  clause  (4)  was  re-enacted  without  change  in  1903  (32  Stat.  L.  798). 


A  debt  created  by  fraud,  embetzlement, 
misappropriation,  or  defalcation,  while 
acting  as  an  officer,  or  in  any  fiduciary 
capacity,  will  not  be  released  by  the  dis- 
charge of  the  debtor  in  bankruptcy. 
Crawford  t?.  Burke,  (1904)  195  U.  S.  176, 
25  S.  Ct.  9,  49  U.  S.  (L.  ed.)  147,  12 
Am.  Bankr.  Kep.  668;  In  re  Butts,  (N. 
D.  N.  Y.  1903)  120  Fed.  960,  10  Am. 
Bankr.  Rep.  15;  Harper  v,  Rankin,  (4th 
Cir.  1906)  141  Fed.  626,  72  C.  C.  A.  320, 
15  Am.  Bankr.  Rep.  608;  Mathieu  t7. 
Goldberg,  (S.  D.  N.  Y.  1907)  156  Fed. 
541,  19  Am.  Bankr.  Rep.  191;  In  re 
Gulick,  (S.  D.  N.  Y.  1911)  186  Fed.  350; 
Claflin  Dry  Goods  Co.  v.  Eason,  (E.  D. 
Tex.  1899)  2  Am.  Bankr.  Rep.  263; 
Morse  v,  Kaufman,  (Va.  1902)  7  Am. 
Bankr.  Rep.  549 ;  Watertown  Carriage  Co. 
1\  Hall,  (1903)  11  Am.  Bankr.  Rep.  15, 
176  N.  Y.  313,  68  N.  E.  629;  Haggerty  v. 
Badkin,  (N.  J.  1907)  18  Am.  Bankr. 
Rep.  302. 

The  term  ''fraud"  in  this  section 
should  receive  the  same  construction  that 
was  given  to  it  under  the  .Act  of  1867. 
It  means  positive  fraud  as  distinct  from 
implied  fraud,  or  fraud  in  law.  Western 
Union  Cold  Storage  Co.  v.  Hurd,  (1902) 
116  Fed.  442  {citing  Neal  t>.  Clark,  (1877) 
95  U.  S.  704,  24  U.  S.  (L.  ed.)  586; 
Bracken  v.  Milner,   (1900)   104  Fed.  522) 

The  term  "  fraud  "  in  the  clause  of  the 
Bankruptcy  Act  of  1867,  defining  the 
debts  from  which  a  bankrupt  is  not  re- 
lieved by  a  discharge  under  the  Bank- 
ruptcy Act,  was  held  to  mean  positive 
fraud,  or  fraud  in  fact  involving  moral 
turpitude  or  intentional  wrong;  and  not 
implied  fraud,  or  fraud  in  law,  which  may 
exist  without  the  imputation  of  bad  faith 
or  immorality.  While  the  later  Bankrupt 
Act  differs  in  language  from  the  Act  of 
1867  the  purposes  of  the  Acts  are  the 
same,  and  the  term  "  fraud  **  in  the  later 
Act  is  to  be  given  the  same  meaning  as 


in  the  Act  of  1867.  Dilley  t;.  Simmons 
Nat.  Bank,  (1913)  108  Ark.  342,  158 
S.  W.  144.  See  also  Louisville  &  N.  R. 
Co.  f.  Bryant,  (1912)  149  Ky.  369,  149 
S.  W.  830. 

A  private  hanker  tcho  accepts  deposits 
with  full  knowledge  of  his  insolvency,  con- 
cealing the  fact  from  the  depositor,  is 
guilty  of  fraud;  and  his  discharge  ii: 
bankruptcy  is  no  defense  to  an  action  to 
recover  the  amount  deposited.  Frey  r. 
Torrey,  (1902)  8  Am.  Bankr.  Rep.  196, 
70  App.  Div.  168,  75  N.  Y.  S.  40,  affirmed 
(1903)   175  N.  Y.  501,  67  N.  E.  1082. 

£mbez£lement. —  A  claim  created  by 
embezzlement  is  by  the  express  provisions 
of  the  clause  not  affected  by  a  discharge 
in  bankruptcy.  Ew  p.  Butler-Key  ser 
Mfg.  Co.,  (1911)  174  Ala.  237,  56  So.  960. 

All  the  elements  of  the  language  of  the 
statute  are  necessary  in  order  to  come 
within  its  terms  as  a  debt  which  is  not 
released  by  a  discharge  in  bankruptcy. 
Crawford  v.  Burke,  (1904)  196  U.  S.  176, 
25  S.  Ct.  9,  49  U.  S.  (L.  ed.)  147;  In  re 
Basch,  (S.  D.  N.  Y.  1899)  97  Fed.  761, 
3  Am.  Bankr.  Rep.  235;  In  re  Woods,  (S. 
D.  Ga.  1903)  121  Fed.  599,  9  Am.  Bankr. 
Rep.  615;  Barrett  v.  Prince,  (7th  Cir. 
1906)  143  Fed.  302,  74  C  C.  A.  440;  In 
re  Adler,  (C.  C.  A.  2d  Cir.  1907)  152 
Fed.  422,  18  Am.  Bankr.  Rep.  240;  In  re 
Wenham,  (S.  D.  N.  Y.  1906)  153  Fed.  910, 
16  Am.  Bankr.  Rep.  690;  In  re  Epnis, 
(S.  D.  N.  Y.  1909)  171  Fed.  765,  22  Am. 
Bankr.  Rep.  679;  In  re  Gulick,  (S.  D. 
K.  Y.  1911)  186  Fed.  350;  Reeves  v.  Mc- 
Cracken,  (N.  J.  1905)  13  Am.  Bankr.  Rep. 
680;  Lewis  v.  Shaw,  (1907)  19  Am. 
Bankr.  Rep.  866,  122  App.  Div.  99,  106  N. 
Y.  S.  1012. 

The  words  ''while  acting  as  an  officer 
or  in  any  fiduciary  capacity,"  as  used  in 
section  17a  (4),  extend  to  fraud,  embezzle- 
ment, and  misappropriation,  as  well  a»  to 
defalcation.    Chapman  v.  Forsyth,  (lS44i 
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2  How.  202,  11  U.  S.  (L.  ed.)  236;  Craw- 
ford t?.  Burke,  (1904)  195  U.  S.  176,  25 
S.  Ct.  9,  49  U.  S.  (L.  ed.)  147;  Bullis  v. 
O'Beirne,  (1904)  195  U.  S.  606,  25  S.  Ct. 
118,  49  U.  S.  (L.  ed.)  340;  Tindle  v. 
Birkett,  (1907)  206  U.  S.  183,  27  S.  Ct. 
493,  61  U.  S.  (L.  ed.)  762,  18  Am.  Bankr. 
Rep.  121,  affirming  (1905)  16  Am.  Bankr. 
Rep.  179,  183  N.  Y.  267,  76  N.  E.  25; 
In  re  Baach,  (S.  D.  N.  Y.  1899)  97  Fed. 
761,  3  Am.  Bankr.  Rep.  235;  Knott  v. 
Putnam,   (D.  C.  Vt.  1901)    107  Fed.  907, 

6  Am.  3ankr.  Rep.  80;  In  re  Butts,  (N. 
D.  N.  Y.  1903)  120  Fed.  966,  10  Am. 
Bankr.  Rep.  16;  In  re  Harper,  (W.  D.  Va. 
1904)  133  Fed.  970,  13  Am.  Bankr.  Rep. 
430;  Barrett  v.  Prince,  (C.  C.  A.  7th  Cir. 
1906)  143  Fed.  302,  16  Am.  Bankr.  Rep. 
64;  In  re  Adler,  (C.  C.  A.  2d  Cir.  1906) 
144  Fed.  659,  16  Am.  Bankr.  Rep. 
416;  In  re  Wenham,  (S.  D.  N.  Y.  1906) 
153  Fed.  910,  16  Am.  Bankr.  Rep.  690; 
In  re  Ennis,  (S.  D.  X.  Y.  1909)  171  Fed. 
755,  22  Am.  Bankr.  Rep.  679;  Bryant  r. 
Kinyon,  (Mich.  1901)  6  Am.  Bankr.  Rep. 
237;  Matter  of  BuUia,  (1902)  7  Am. 
Bankr.  Rep.  238,  68  App.  Div.  608,  73 
N".  Y.  S.  1047;  Gee  i'.  Gee,   (Minn.  1901) 

7  Am.  Bankr.  Rep.  500;  Morse  t\  Kauf- 
man, (Va.  1902)  7  Am.  Bankr.  Rep.  649; 
Reeves  t*.  McCracken,  (X.  J.  1906)  13 
Am.  Bankr.  Rep.  C80;  Matter  of  Floyd, 
(S.  D.  N.  Y.  1905)  15  Am.  Bankr.  Rep. 
277 ;  Lfewis  v.  Shaw,  ( 1907 )  19  Am.  Bankr. 
Rep.  866,  122  App.  Div.  96,  106  N.  Y.  S. 
1012. 

The  word  "officer"  includes  an  officer 
of  a  private  corporation.  Tatum  t?.  Leigh, 
(1911)  136  Ga.  791,  72  S.  E.  236,  Ann. 
Cas.  1912D  216;  In  re  Gulick,  (1911)  186 
Fed.  350.  See  Harper  v.  Rankin,  (1905) 
141  Fed.  626,  72  C.  C.  A.  320,  affirming 
judgment  in  In  re  Harper,  (1904)  133 
Fed.  970. 

"  Fidudary  capacity  "  —  General  rule, — 
The  term  "  fiduciary  capacity "  is  con- 
strued to  be  limited  to  special  and  tech- 
nical trusts  and  does  not  include  those 
arising  by  implication  of  law  from  the 
contract  of  parties.  American  Agric. 
Chemical  Co.  v.  Berry,  (1913)  110  Me. 
628,  87  Atl.  218,  Ann.  Cas.  1915A  1293 
md  note,  45  L,  R.  A.  (N.  S.)  1106;  Craw- 
ford V.  Burke,  (1904)  195  U.  S.  176,  25 
^.  Ct.  9,  49  U.  S.  (L.  ed.)   147;  Re  Basch, 

(1899)  97   Fed.  761;   Bracken  v.  Milner, 

(1900)  104    Fed.    522;    In    re    Wenham, 

(1906)  153  Fed.  910;  In  re  Camelo,  ( 1912) 
195  Fed.  632;  Matter  of  Floyd,  (1905) 
16  Am.  Bankr.  Rep.  277 ;  Young  v.  Clark, 

(1907)  7  Cal.  App.  194,  93  Pac.  1056; 
Boyd  V.  Agricultural  Ins.  Co.,  (1904)  20 
Colo.  App,  28,  76  Pac.  986;  Ehrhart  v. 
Rork,  (1904)  114  III.  App.  509;  American 
Surety  Co.  r.  Spice,  (1912)  119  Md.  1,  86 
Atl.  1031;  Bryant  v.  Kinvon,  (1901)  127 
Mich.  152,  86  N.  W.  631,  53  L.  R.  A.  801; 
Gee  V.  Gee,  ( 1901 )  84  Minn.  384,  87  N.  W. 
1116;  Karger  r.  Orth,  (1911)  116  Minn. 
124,  133  N.  W.  471;  Martin  c.  Starrett, 


(1916)  97  Neb.  663,  151  K.  W.  154; 
Reeves  r.  McCracken,  (1905)  69  N.  J.  Eq. 
203,  60  Atl.  332,  affirmed  (1908)  73  N.  J. 
Eq.  729,  69  Atl.  247 ;  In  re  Benedict,  (1902) 
37  Misc.  230,  75  N.  Y.  S.  165;  Lewis  v. 
Shaw,  (1907)  122  App.  Div.  96,  106  N.  Y. 
S.  1012;  Crosby  v.  Miller,  (1903)  25  R.  I. 
172,  55  Atl.  328;  Stickney  v,  Parmenter, 
(1901)  74  Vt.  58,  62  Ati.  73.  See  also 
Keefauver  v.  Hevenor,  (1914)  163  App. 
Div.  531,  148  X.  Y.  S.  434.  Compare 
Haggerty  r.  Badkin,  (1907)  72  N.  J.  Eq. 
473,  66  Ati.  420;  Shipley  v.  Platts,  (1903) 
17  S.  D.  367,  97  X.  W.  1.  Taking  no 
notice  of  the  decision  in  Upshur  v.  Bris- 
coe, (1891)  138  U.  S.  365,  11  S.  Ct.  313, 
34  U.  S.  (L.  ed.)  931,  decided  under  the 
Act  of  1867,  an  agent  to  loan  and  collect 
money  appointed  by  an  instrument  denom- 
inating him  a  **  trustee,"  has  been  held 
to  be  acting  in  a  fiduciary  capacity,  ap* 
parently  giving  effect  to  the  instrument 
as  one  creating  an  express  trust.  Williams 
V.  Virginia-Carolina  Chemical  Co.,  (1913) 
182  Ala.  413,  62  So.  755. 

The  bankruptcy  statute  does  not  refer, 
when  using  the  words  **  fiduciary  capacity," 
to  a  debt  **  founded  upon  an  open  contract, 
or  upon  a  contract  express  or  implied," 
even  though  suit  may  be  brought  in  trover 
thereon.  In  re  Toklas  Bros.,  (E.  D.  X.  Y. 
1912)    201  Fed.  377. 

"  Fiduciary  capacity  "  within  the  mean- 
ing of  the  statute  must  be  a  fiduciary  re- 
lation existing  previously  to  and  independ- 
ently of  the  particular  transaction  out  of 
which  the  debt  arises.  Bryant  v.  Kinyon, 
(1901)  127  Mich.  152,  86  X.  W.  531,  63 
L.  R.  A.  801;  Hennequin  v.  Clews,  (1879) 
77  X.  Y.  427,  33  Am.  Rep.  641.  The 
words  "  while  acting  "  are  significant  for 
that  construction.  Cronan  t*.  Cotting, 
(1870)    104  Mass.  245,  6  Am.  Rep.  232. 

Under  former  Bankruptcy  Acta. — In 
enacting  section  17,  cl.  4,  Congress  must 
be  presumed  to  have  known  the  construc- 
tion placed  by  the  courts  on  the  words 
'*  fiduciary  capacity "  as  used  in  former 
Bankrupt  Acts.  In  re  Harper,  (VV.  D.  Va. 
1904)  133  Fed.  970,  13  Am.  Bankr.  Rep. 
430. 

The  Bankruptcy  Act  of  1841  excepted 
from  the  operation  of  a  discharge  debts 
'^  created  in  consequence  of  a  defalcation 
as  a  public  officer,  or  as  executor,  admin- 
istrator, guardian,  or  trustee,  or  while 
acting  in  any  other  fiduciary  capacity." 
Under  that  Act,  applying  the  rule  of 
ejusdem  generis ^  it  was  held  that  the  words 
**  fiduciary  capacity "  meant  special,  and 
not  implied,  trusts,  that  being  the  class  of 
trusts  to  which  the  officers  specifically 
mentioned  belong.  Chapman  v.  Forsyth, 
(1844)  2  How.  202,  11  U.  S.  (L.  ed.)  236; 
Austin  t?.  Crawford,  (1845)  7  Ala.  335; 
Commercial  Bank  v.  Buckner,  (1846)  2 
La.  Ann.  1023;  Wolcott  t\  Hodge,  (1860) 
15  Gray  (Mass.)  547,  77  Am.  Dec.  381; 
Williamson  v.  Dickens,  (1844)  27  X.  C. 
259;  Bissell  V.  Couchaine,  (1846)   15  Ohio 
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58;   Pankey  v.  Nolan,   (1845)    6  Humph. 
(Tenn.)    154.     See  also  Slayton  v.  Wells, 
(1893)   66  Vt.  62,  28  Atl.  632   (state  in- 
Bolvency  law  with  Bimilar  provision). 

The  Bankruptcy  Act  of  1867  declared 
that  **  no  debt  created  by  the  fraud  or 
embezzlement  of  the  bankrupt,  or  by  his 
defalcation  as  a  public  officer,  or  while 
acting  in  any  fiduciary  character,  shall  be 
discliarged."  Notwithstanding  the  re- 
moval of  the  basis  for  the  application  of 
the  rule  of  ejttadem  generis  it  was  held 
under  that  Act,  as  under  the  Act  of  1841, 
that  "  fiduciary  character  "  was  limited  to 
special  or  technical  trusts.  Neal  v,  Clark, 
(1877)  95  U.  S.  704,  24  U.  S.  (L.  ed.)  586 
{dictum);  Hennequin  v.  Clews,  (1883) 
111  U.  S.  676,  4  S.  Ct.  576,  28  U.  S. 
(L.  ed.)  565;  Noble  i;.  Hammond,  (1889) 
129  U.  S.  65,  9  S.  Ct.  235,  32  U.  S.  (L. ed.) 
621;  Upshur  t?.  Briscoe,  (1891)  188  U.S. 
365,  11  S.  Ct.  313,  34  U.  S.  (L.  ed.)  931; 
Grover,  etc.,  Sewing-Mach.  Co.  t?.  Clinton, 
(1873)  6  Biss.  324,  11  Fed.  Cas.  No.  5,845; 
Keime  v,  Graff,  (1878)  17  Nat.  Bankr. 
Reg.  319,  14  Fed.  Cas.  No.  7,650  (pointing 
out  that  the  doctrine  nosoitur  a  aociia 
might  be  applied,  "  fiduciary  character " 
being  coupled  with  ''public  officer"); 
Woolsey  v.  Cade,  (1875)  54  Ala.  378,  25 
Am.  Rep.  711;  Du  Pont  v.  Beck,  (1881) 
81  Ind.  271;  Maxwell  v.  Evans,  (18S3)  90 
Ind.  596,  46  Am.  Rep.  234;  Goddin  v. 
Neal,  (1884)  99  Ind.  334;  Morrison  v. 
Savage,  (1880)  5o  Md.  142;  Cronan  v.  Cot- 
ting,  (1870)  104  Mass.  245,  6  Am.  Rep. 
232;  Woodward  r.  Towne,  (1879)  127 
Mass.  41,  34  Am.  Rep.  337 ;  Green  v.  Chil- 
ton, (1880)  57  Miss.  598,  34  Am.  Rep.  483; 
Gibson  v.  Gorman,  (1882)  44  N.  J.  L. 
325;  Hennequin  t?.  Clews,  (1879)  77  N.  Y. 
427,  33  Am.  Rep.  641;  Palmer  v.  Huasey, 
(1882)  87  N.  Y.  303,  affirmed  (1886)  119 
U.  8.  96,  7  S.  Ct.  158,  30  U.  S.  (L.  ed.) 
362;  Lawrence  v.  Harrington,  (1890)  122 
N.  Y.  408,  25  N.  E.  406;  Mulock  v. 
Byrnes,  (1891)  129  N.  Y.  23,  29  N.  E. 
244;  Keeler  v.  Snodgrass,  (1882)  8  Ohio 
Dec.  (Reprint)  490,  8  Cine.  L.  Bui.  219; 
Curtia  v.  Waring,  (1879)  92  Pa.  St.  104; 
Scott  1'.  Porter,  (1880)  93  Pa.  St.  38, 
39  Am.  Rep.  719;  Kaufman  t;.  Alexander, 
(1880)  53  Tex.  562.  Compare  In  re  Sey- 
mour, (1867)  1  Ben.  348,  21  Fed.  Cas.  No 
12,684;  Fulton  v.  Hammond,  (1882)  11 
Fed.  291;  Herman  v.  Lynch,  (1881)  26 
Kan.  435,  40  Am.  Rep.  320;  Lemcke  v. 
Booth,  (1871)  47  Mo.  385,  4  Am.  Rep. 
326;  Whitaker  1?.  Chapman,  (1870)  3  Lans. 
(N.  Y.)  165;  Gay  v.  Farron,  13  Ohio  Dec. 
(Reprint)  989,  2  Cine.  Super.  Ct.  426. 
Under  tliat  Act  it  was  held  that  "  a  debt 
is  not  created  by  a  person  while  acting  in 
a  *  fiduciary  character  '  merely  because  it 
is  created  under  circumstances  in  which 
trust  or  confidence  is  reposed  in  the  debtor, 
in  the  popular  sense  of  those  terms."  Up- 
shur V.  Briscoe,  (1891)  138  U.  S.  365,  11 
S.  Ct.  313,  34  U.  S.  (L.  ed.)  931.  The 
Act  also  was  held  to  apply  only  to  a  debt 
created  by  a  person  who  was  already  a 


fiduciary  when  the  debt  was  created.  Up- 
shur V.  Briscoe,  (1891)  138  U.  S.  365,  11 
S.  Ct.  313,  34  U.  S.  (L.  ed.)  931;  Cronan 
V.  Cotting,  (1870)  104  Mass.  245,  6  Am. 
Rep.  232.  The  fact  that  the  instrument 
out  of  which  the  debt  arose  termed  the 
relationship  a  "  trust "  one,  was  held  to 
be  immaterial.  Upshur  v,  Briscoe,  (1891) 
138  U.  S.  365,  11  S.  Ct.  313,  34  U.  S. 
(L.  ed.)   931. 

The  fact  that  a  state  court  has  decided 
that  a  debt  sued  on  was  created  by  the 
fraud  of  the  debtor  while  acting  in  a  fidu- 
ciary capacity,  and  that  an  execution  has 
been  issued  tiiereupon,  does  not  bind  the 
court  of  bankruptcy,  upon  an  application 
for  a  restraining  order,  to  regard  such 
debt  as  one  from  which  the  discnarge  will 
not  release  the  bankrupt  debtor ;  the  deter- 
mination of  that  point  being  for  the  Bank- 
ruptcy Court  itself.  Knott  v.  Putnam, 
(1901)  107  Fed.  907.  See  also  Bracken 
V.  Miluer,  (1900)  104  Fed.  522;  In  re  Car- 
michael,  (1899)  96  Fed.  594;  Matter  of 
bullis,  (1902)  68  App.  Div.  508,  73  N.  Y. 
S.  1047;  Warren  r.  Robinson,  (1900)  21 
Utah  429,  61  Pac.  28. 

Application  of  rule,  in  general. —  The 
mere  confidence  reposed  in  a  buyer  by  a 
seller  of  goods  is  not  the  fiduciary  relation 
contemplated  by  che  Bankruptcy  Act. 
Goodman  i;.  Herman,  (1903)  172  Mo.  344, 
72  S.  W.  546,  60  L.  R.  A.  885  (Act  of 
189S),  folloued  in  Lippincott  v.  Herman, 
(19U4)   179  Mo.  350,  78  S.  W.  1132. 

The  liability  of  the  purchaser  of  goods 
under  an  agreement  that,  until  the  whole 
consideration  was  paid,  the  title  should 
remain  in  the  purchaser,  the  consideration 
not  being  paid,  is  not  "  a  fiduciary  debt " 
falling  under  section  17a  (4).  Bryant  v. 
Kinyon,  (1901)  127  Mich.  152,  86  N.  W. 
."joi,  63  L.  R.  A.  801. 

And  on  the  same  principle  where  money 
is  delivered  to  a  person  either  to  invest 
on  joint  account  or  return,  no  fiduciary  re- 
lation, such  as  is  contemplated  by  the 
Bankruptcy  Act,  is  created.  Hill  o.  Sheib- 
lev,  (1882)  68  Ga.  556.  To  like  effect  ia 
Pierce  v.  Shippee,   (1878)    90  111.  371. 

Nor  is  a  fiduciary  relation  created  by 
a  loan  of  bonds  to  be  returned,  with  com- 
pensation for  their  use.  Grannis  v.  Cub- 
bedge,   (1883)    71  Ga.  582. 

Tiie  right  of  a  wife  with  respect  to  para- 
phernal  property,  under  the  Louisiana 
law,  has  not  the  elements  of  a  technical 
trust  to  except  it  from  a  discharge  in  bank- 
ruptcy. Fleitas  v.  Richardson,  (1893 )  147 
U.  S.  550,  13  S.  Ct.  495,  37  U.  S.  (L.  ed.) 
276. 

The  failure  of  one  to  whom  an  award 
is  made  to  divide  the  same  as  agreed  with 
another  person  creates  no  debt  in  a  fidu- 
ciary capacity.  Goddin  t;.  Neal,  (1884) 
99  Ind.   334. 

Stockholders  in  a  corporation  do  not 
stand  in  a  fiduciary  relation  to  corporate 
creditors  as  to  unpaid  stock  subscriptions, 
under  the  Bankruptcy  Act.  Morriaon  V. 
Savage,   (1880)   56  Md.  142. 
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The  words  "  fiduciary  capacity  "  having 
reference  only  to  technical  trusts,  a  debt 
arising  out  of  an  implied  understanding, 
had  on  a  conveyance  in  the  ordinary  form 
of  an  absolute  deed  from  R.  to  M.  of  certain 
parts  of  R.'s  real  estate,  no  trust  being 
expressly  declared,  is  not  excepted  from 
the  operation  of  a  discharge.  Reeves  V. 
McCracken,  (1906)  69  N.  J.  Eq.  203,  60 
Atl.  332,  afflrmed  (1908)  73  N.  J.  Eq.  729, 
69  Atl.  247. 

An  assignee  for  the.  benefit  of  creditors, 
however,  acts  in  a  fiduciary  capacity,  and 
a  defalcation  b^  him  creates  a  debt  ex- 
cepted from  a  discharge.  Field  v.  Howry, 
(1903)  132  Mich.  687,  94  N.  W.  213  (also 
receiver  under  order  of  court) :  Rings- 
land  V,  Spalding,  (1848)  3  Barb.  Ch. 
(N.  Y.)  341. 

Reduction  of  liahiliiy  to  judgment, — 
The  original  character  of  the  liability  of 
one  acting  in  a  fiduciary  capacity  is  not 
lost  by  being  reduced  to  judgment.  Brown 
V.  Hannagan,  (1911)  210  Mass.  246,  96 
N.  E.  714. 

An  ordinary  bailee  has  frequently  been 
held  not  to  act  in  a  fiduciary  capacity 
within  the  meaning  of  the  Acts.  Maxwell 
V.  Evans,  (1883)  90  Ind.  596,  46  Am.  Rep. 
234  (banker  holding  special  deposit;  Act 
of  1867) ;  Sumner  v.  Richie,  (1880)  54  la. 
554,  6  X.  W.  752  (warehousemen)  ;  Fowles 
t?.  Treadwell,  (1844)  24  Me.  377  (owner 
of  attached  property  holding  same  for 
sheriff);  Phillips  v.  Russell,  (1856)  42 
Me.  360  (bailee  of  money)  ;  Hal  pine  v. 
May,  (1868)  100  Mass.  498  (apparently 
state  Insolvency  Law;  possibly  under  Act 
of  1867)  ;  Hervey  V.  Devereux,  (1875)  72 
N.  C.  463. 

A  naked  bailee  of  money,  under  an  ex- 
press contract  to  keep  the  same  safely 
and  pay  it  over  on  request,  is  not  acting 
in  a  fiduciary  capacity  within  the  mean- 
ing of  section  17a  (4).  Lewis  v.  8naw, 
(1907)  19  Am.  Bankr.  Rep,  866,  122 
App.  Div.  99,  106  X.  Y.  S.  1012. 

Factor,  oommiasion  merchant^  etc. — It  is 
well  settled  that  a  debt  due  by  a  factor 
or  commission  merchant  or  a  person  hold- 
ing similar  relation  to  another  for  money 
collected  and  which  he  refuses  to  pay  over, 
is  not  a  debt  accruing  in  a  fiduciary  ca- 
pacity, so  as  to  prevent  its  release  by  a 
discharge  in  bankruptcy.  American  Agr. 
Chemical  Co.  v.  Berrj',  (1913)  110  Me. 
528,  87  Atl.  218,  Ann.  Cas.  1915A  1293 
and  note,  45  L.  R.  A.  (N.  S.)  1106;  Neale 
V.  Clark,  (1877)  95  U.  S.  704,  24  U.  S. 
(L.  ed.)  586;  Hennequin  v.  Clews,  (1883) 
111  U.  S.  676,  4  S.  Ct.  576,  28  U.  S. 
(L.  ed.)  565;  Noble  v.  Hammond,  (1880) 
129  U.  S.  65,  9  S.  Ct.  238,  32  U.  S.  (L.  ed.) 
621;  Upshur  v.  Briscoe,  (1890)  138  U.  S. 
365,  11  S.  Ct.  313,  34  U.  S.  (L.  ed.)  931; 
Crawford  v.  Burke,  (1904)  195  U.  S. 
17b,  25  S.  Ct.  9,  49  U.  S.  (L.  ed.)  147; 
Chapman  v.  Forsyth,  2  How.  202,  11  U.  S. 
(L.  ed.)  236;  Zeperink  v.  Card,  (1882)  3 
McCrary  549,   11   Fed.  295;   In  re  Adler, 


(1907)  152  Fed.  422,  81  C.  C.  A.  564; 
Mathieu  v.  Goldberg,  (1907)  156  Fed.  541; 
Re  Ennis,  (1909)  171  Fed.  765;  Keime- tJ. 
Graff,  (1878)  17  Nat.  Bankr.  Reg.  319,  13 
Fed.  Cas.  No.  7,650;  Owsley  v.  Cobin, 
(1877)  2  Hughes  433,  18  Fed.  Cas.  No. 
10,636;  Re  Smith,  (1878)  9  Ben.  494,  22 
Fed.  Cas.  No.  12,976.  See  also  Re  Butts, 
(1903)  120  Fed.  966;  In  re  Woods,  (1903) 
121  Fed.  699;  Bills  v.  Schliep,  (1903)  127 
Fed.  103,  62  C.  C.  A.  103;  Barrett  v. 
Prince,  (1906)  143  Fed.  302,  74  C.  C.  A. 
440;  Austin  v,  Crawford,  (1845)  7  Ala. 
335;  Woolsey  v.  Cade,  (1875)  54  Ala. 
378,  27  Am.  Rep.  711;  Young  r.  Clark, 
(1907)  7  Cal.  App.  194,  93  Pac  1056; 
Chipley  v.  Frierson,  (1882)  18  Fla.  639; 
Georgia  R.  Co.  i\  Cubbedge,  (1885)  75 
Qa.  321,  overruling  Meador  v.  Sharpe, 
(1874)  64  Ga.  126  and  Gilreath  v.  Hol- 
ston  Salt,  etc.,  Co.,  (1881)  67  Ga.  702; 
Du  Pont  V,  Beck,  (1881)  81  Ind.  271;  Com- 
mercial Bank  v.  Buckner,  (1846)  2  La. 
Ann.  1023;  Hayman  t\  Pond,  (1843)  7 
Mete.  (Mass.)  328;  Bryant  t\  Kinyon, 
(1901)  127  Mich.  152,  86  N.  W.  531,  53 
L.  R.  A.  801;  In  re  Benedict,  (1902)  37 
Misc.  230,  57  N.  y.  S.  165.  See  also 
Keefauver  v,  Hevenor,  (1914)  163  App. 
Div.  531,  148  N.  Y.  S.  434;  Keeler  r. 
Snodgrasa,  (1882)  8  Ohio  Dec.  (Reprint) 
490,  8  Ohio  L.  J.  219,  8  Cine.  L.  Bui.  490; 
Curtis  V,  Waring,  (1879)  92  Pa.  St.  104; 
Scott  V,  Porter,  (1880)  93  Pa.  St.  38,  39 
Am.  Rep.  719.  See  Slayton  v.  Wells, 
(1893)  66  Vt.  62,  28  Atl.  632  (state  In- 
solvency JjSlw  with  provision  similar  to 
Act  of  1841). 

Previous  to  the  authoritative  determi- 
nation of  the  question,  many  courts  had 
held  the  contrary.  In  re  Sevmour,  (1867) 
1  Ben.  348,  21  Fed.  Cas.  Xo.  12,684;  Re 
Kimball,  (1868)  2  Ben.  554,  14  Fed.  Cas. 
No.  7,768,  affirmed  (1869)  6  Blatchf.  292, 
14  Fed.  Cas.  No.  7,769,  followed  in  May- 
berry  r.  Cook,  (1898)  121  Cal.  588,  54 
Pac.  95  (state  Insolvency  Law)  ;  Herman 
r.  Lynch,  (1881)  26  Kan.  435,  40  Am. 
Rep.  320;  Banning  v.  Bleakley,  (1875)  27 
La.  Ann.  257,  21  Am.  Rep.  554;  Brown  v. 
Garrard,  (1876)  28  La.  Ann.  870;  Desobry 
V.  Tete,  (1879)  31  La.  Ann.  809,  33  Am. 
Rep.  232;  Lemcke  V.  Booth,  (1871)  47 
Mo.  385,  4  Am.  Rep.  326;  Brunswig  v, 
Taylor,  (1876)  2  Mo.  App.  351;  Brooks  v. 
Yocum,  (1890)  42  Mo.  App.  516;  \Vhit- 
aker  v.  Chapman,  (1870)  3  Lans.  (N.  Y.) 
155;  Hardenbrook  t?.  Collson,  (1881)  24 
Hun  (N.  Y.)  475,  61  How.  Pr.  426;  Gay 
V.  Farran,  13  Ohio  Dec.  (Reprint)  989,  2 
Cine.  Super.  Ct.  426. 

A  debt  due  by  a  bankrupt  in  the  charac- 
ter of  a  commission  merchant,  arising  out 
of  his  failure  to  account  for  the  value  of 
goods  consigned  to  him  for  sale  on  commis- 
sion, on  a  contract  to  return  the  goods  or 
their  specific  proceeds,  is  not  a  debt  cre- 
ated by  the  bankrupt's  "  fraud,  embezzle- 
ment, '  misappropriation  or  defalcation 
while  acting  in  a  fiduciary  capacity,"  and 
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therefore  will  be  released  by  iiis  discharge 
in  bankTuptcy.  In  re  Basch,  (S.  D.  N.  Y. 
1899;  97  Fed.  761. 

A  broker  having,  upon  a  customer's 
order,  bought  and  then  sold  cotton,  a  debt 
for  the  proceeds  of  such  sale  is  a  debt 
from  which,  as  a  bankrupt,  he  will  be 
freed  by  his  discharge,  and  the  court  will 
grant  an  injunction  protecting  him,  until 
the  question  of  such  discharge  be  decided, 
from  arrest  and  imprisonment  under  an 
execution  issuing  from  a  state  court. 
Knott  V.  Putnam,   (1901)   107  Fed.  907. 

Pledgee  or  pledgor. — A  debt  arising  from 
the  conversion  of  bonds  or  stock  by  one 
with  whom  they  have  been  pledged  as  col- 
lateral security  does  not  arise  in  a  fidu- 
ciary capacity.  Hennequin  v.  Clews, 
(1883)  111  U.  S.  676,  4  S.  Ct.  576,  28 
U.  S.    (L.  ed.)    565;   Crawford  t?.  Burke, 

(1904)  195   U.   S.    176,   25   S.   Ct.   9,   49 
U.    S.    (L.    ed.)     147;    Matter    of    Floyd, 

(1905)  15  Am.  Bankr.  Rep.  277;  Henne 
quin  V.  Clews,    (1879)    77  N.  Y.  427,  33 
Am.  Rep.  641;  Stratford  v.  Jones,  (1885) 
97   N.  Y.  586;   Crosby  r.  Miller,    (1903) 
25  R.  I.  172,  55  Atl.  328. 

And  the  general  balance  due  from  a 
broker  to  a  customer  on  a  margin  ac- 
count stands  in  the  same  position.  In  re 
Gaylord,   (1902)    113  Fed.  131. 

VV^here  persons  who  have  pledged  ac- 
counts collect  the  same  and  convert  the 
proceeds,  the  debt  so  created  does  not 
arise  in  a  fiduciary  capacity.  In  re  Tok- 
las,  (1912)  201  Fed.  377.  Compare  White 
17.  Pratt,  5  Denio  (N.  Y.)  269;  J.  L.  Mott 
Iron  Works  v,  Toumey,  (1904)  94  App. 
Div.  216,  87  N.  Y.  S.   1020. 

An  action  at  law  for  the  conveision  by 
brokers  of  stocks  owned  by  plaintiff,  but 
held  by  defendants  as  pledgees,  although 
it  is  alleged  that  they  induced  the  plain- 
tiff to  purchase  such  stocks  l)y  fraud,  is 
not  one  to  recover  a  debt  created  by  de- 
fendants' **  fraud,  embezzlement,  misap- 
propriation, or  defalcation  while  acting 
in  a  fiduciary  capacity."  In  re  Ennia,  (S. 
D.  N.  Y.  1909)  171  Fed.  755,  22  Am. 
Bankr.  Rep.  679. 

The  relation  hetireen  partners ,  while  in 
a  sense  fiduciary,  is  not  so  within  the 
meaning  of  the  Bankruptcy  Act.  Inge  v. 
Stillwell,  (1912)  88  Kan.  33,  127  Pac. 
527,  42  L.  R.  A.  (X.  S.)  1093;  Gee  v. 
Qee,  (1901)  84  Minn.  384,  87  N.  W.  1116; 
Karger  r.  Orth,  (1911)  116  Minn.  124, 
133  N.  W.  471.  See  also  Barber  r.  Ster- 
ling, (1877)  68  N.  Y.  267.  Compare  llag- 
gerty  t'.  Badkin,  (1907)  72  N.  J.  Eq.  473, 
66  Atl.  420. 

Misappropriation  by  a  partner  of  part- 
nership funds  is  not  a  misappropriation 
[)y  him  while  acting  in  a  "  fiduciary  ca- 
pacity." Karger  r.  Orth,  (1011)  116 
Minn.  124,  133  X.  W.  471;  (Jee  r.  Gee. 
(1901)    84  Minn.  384,  87  X.  W.  1116. 

Tlie  plaintiff  and  the  defendant  were 
•qual  partners  in  a  private  bank  of  wliich 
Uie  former  was  president  and  t)ic   hitter 


cashier.  The  cashier  was  permitted  to 
manage  the  bank  and  certain  other  busi- 
ness of  the  firm  as  he  chose;  the  result 
being  a  considerable  loss.  The  president 
sued  the  cashier  for  the  loss,  alleging 
fraud  and  mismanagement  while  acting 
as  partner  in  a  fiduciary  capacity  or  re- 
lation. The  defendant  pleaded  a  discharge 
in  bankruptcy;  the  plaintiff,  who  had  no- 
tice of  the  proceedings,  having  filed  no 
claim  therein.  It  was  held  that  such 
discharge  was  a  gpod  defense;  the  rela- 
tion between  partners,  under  the  circum- 
stances indicated,  not  being  the  fiduciary 
relation  referred  to  in  section  17.  Inge  v. 
Stillwell,  (1912)  88  Kan.  33,  127  Pac. 
527,  42  L.  R.  A.   (X.  S.)    1093. 

During  the  existence  of  a  partnership 
formed  by  two  persons  for  the  purpose  of 
conducting  a  banking  business,  the  man- 
aging partner  does  not  act  "  in  any  fidu- 
ciary capacity;  nor  is  he  an  **  oflScer." 
Martin  r.  Starrett,  (1915)  97  Neb.  653, 
151  X.  W.  154. 

Agent  or  attorney. — An  agent  converting 
funds  of  his  principal  is  not  acting  in  a 
fiduciary  capacity,  and  such  a  debt  is  not 
within  the  exception  in  the  Bankruptcy 
Acts.  Grover,  etc.,  Sewing-Mach.  Co.  r. 
Clinton,  (1873)  5  Biss.  324,  11  Fed.  Cas. 
No.  5,845;  Noble  v.  Hammond,  (1889) 
129  U.  S.  65,  9  S.  Ct.  235,  32  U.  S. 
(L.  ed.)  621;  Bracken  v.  Milneir,  (1900) 
104  Fed.  522  (agent  to  loan  and  collect 
money).  Compare  Fulton  v.  Hammond, 
(1882)  11  Fed.  291;  Williams  v.  Virginia- 
Carolina  Chemical  Co.,  (1913)  182  Ala. 
413,  62  So.  755  (agent  to  loan  and  col- 
lect) ;  Boyd  t*.  AgHcultural  Ins.  Co., 
(1904)  20  Colo.  App.  28,  76  Pac.  986; 
Matteson  r.  Kellogg,  (1854)  15  HI.  648 
(agent    to    invest)  ;    Herman    v.    Lynch, 

(1881)  26  Kan.  435,  40  Am.  Rep.  320 
(agent  to  purchase  exchange)  ;  Commer- 
cial Bank  v.  Buckner,  (1846)  2  La.  Ann. 
1023  (collecting  agent)  ;  American  Surety 
Co.  V.  Spice,  (1912)  119  Md.  L  85  Atl. 
1031  (insurance  agent) :  Woodward  v, 
Towne,  (1879)  127  Mass.  41,  34  Am. 
Rep.  337;  Shaw  v.  Vaughan,  (1884)  52 
Mich.  405,  18  N.  W.  126  (banker  acting 
as  collecting  agent)  ;  Green  v.  Chilton, 
(1880)  57  AHss.  598,  34  Am.  Rep.  483 
(agent    to    collect)  ;    Palmer    v.    Hussey, 

(1882)  87  N.  Y.  303,  affirmed  (1886)  119 
I'.  S.  96,  7  S.  Ct.  158,  30  U.  S.  (L.  ed.) 
362;  Lawrence  v.  Harrington,  (1890)  122 
N.  Y.  408,  25  X.  E.  406;  Mulock  r. 
Byrnes,  (1891)  129  X.  Y.  23,  29  X.  E. 
244;  Guilfoyle  v.  Anderson,  (1880)  9  Daly 
(X.  Y.)  64:  Clarke  u.  Milliken,  (1911) 
70  Misc.  492,  127  X.  Y.  S.  339  (bankers 
and  brokers).  See  also  Rowe  t*.  Guil- 
leaume,  (1879)  18  Hun  (X.  Y.)  556; 
Keefauver  f.  Hevenor,  (1914)  163  App. 
Div.  531,  148  N.  Y.  S.  434.  Compare 
Wliite  r.  Piatt,  (1848)  5  Denio  (X.  Y.) 
209:  Flag^  r.  Ely,  (1S46)  1  Edm.  Sel. 
Cas.   (X,  V.)   2()(>:  Williamson  f.  Dickens, 

(1844)     27    X.    C.    259;    Bissell    v.    Cou 
chaine,     (1846)     15    Ohio    59.      See    also 
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Strader  v.  Baldwin,  (1847)  1  Ohio  Dec. 
(Reprint)  219  note,  4  West.  L.  J.  528. 
Compare  Shipley  v,  Platts,  (1903)  17 
S.  D.  357,  97  N.  W.  1 ;  Pankey  v.  Nolan, 
(1845)  6  Humph.  (Tenn.)  154;  Kauf- 
man f7.  Alexander,  (1880)  53  Tex.  562. 

A  judgment  obtained  by  a  railroad  com- 
pany, against  a  ticket  agent,  for  money 
collected  by  him  for  tickets  sold  and  mis- 
appropriated to  his  own  use,  is  not  one 
for  a  debt  created  by  his  fraud,  embezzle- 
ment,  misappropriation,  or  defalcation, 
while  acting  as  an  officer  or  in  a  fidu- 
ciary capacity  within  the  meaning  of  sec. 
17a  (4).  /n  re  Wenham, ( S.  D.  N.  Y.  1906) 
153  Fed.  910,  16,  Am.  Bankr.  Rep.  690. 

An  agent  intrusted  by  his  principal 
with  beer  to  deliver  to  laborers  under 
his  supervision  and  to  collect  the  pay 
therefor  and  pay  the  money  over  to  such 
principal  is  not  acting  in  a  ''  fiduciary  ca- 
pacity" within  the  meaning  of  this  sec- 
tion. In  re  Gamelo,  (N.  D.  N.  Y.  1912) 
195  Fed.  632. 

But  where  an  agent  to  loan  money  takes 
a  trust  deed  to  his  partner  as  trustee  and 
on  a  sale  under  the  deed  purchases, 
converting  the  proceeds  and  taking  a  deed 
in  his  own  name,  it  has  been  held  that 
the  debt  created  thereby  arises  in  a  fidu- 
ciary capacity.  Bracken  v,  Milner,  (1900) 
104  Fed.  522   (Act  of  1898). 

An  attomey-at-law  has  been  held  not  to 
act  in  a  fiduciary  capacity.  Wolcott  v. 
Hodge,  (1860)  15  Gray  (Mass.)  547,  77 
Am.  Dec.  381  (Act  of  1841).  While  the 
rule  limiting  the  exception  in  the  Acts  to 
special  trusts,  and  the  application  of  the 
rule  to  agents,  would  seem  to  support  this 
conclusion,  there  are  cases  to  the  con- 
trary. Ileffren  v.  Javne,  (1872)  39  Ind. 
463,  13  Am.  Rep.  281  (Act  of  1867); 
Flanagan  v.  Pearson,  (1874)  42  Tex.  1, 19 
Am.  Rep.  40  (Act  of  1867);  McAdoo  v. 
Lummis,  (1875)  43  Tex.  227  (Act  of  1867). 

An  attorney  in  fact  does  not  act  in  a 
fiduciary  capacity.  Woodward  t".  Towne, 
(1879)    127  Mass.  41,  34  Am.  Rep.  337. 

Auctioneer. —  Previous  to  the  decision 
in  the  leading  case  of  Chapman  t*.  For- 
syth, (1844)  2  How.  202,  11  V.  S.  (L.  ed.) 
236,  limiting  the  exception  to  special  or 
technical  trusts,  it  had  been  held,  under 
the  Act  of  1841,  that  an  auctioneer  stood 
in  a  "  fiduciary  character."  In  re  Lord, 
(1842)  15  Fed.  Cas.  No.  8,501  (Act  of 
1841).  And  the  same  conclusion  was 
reached  under  the  Act  of  1867,  without 
any  consideration  of  the  authorities,  al- 
though it  appears  that  Chapman  v.  For- 
syth, supra,  was  cited  by  counsel.  Jones 
17.  Russell,  (1871)  44  Ga.  460.  The  latter 
case  was  subsequently  overruled  in  Geor- 
gia R.  Co.  V.  Cubbedge,  (1885)  75  Ga. 
321  (Act  of  1867).  And  an  auctioneer 
was  held,  in  Gibson  v.  Gorman,  (1882) 
44  N.  J.  L.  325  (Act  of  1867),  not  to  act 
in  a  fiduciary  capacity. 

Surety  of  fiduciary. —  The  liability  of  a 
surety  on  the  bond  of  a  public  officer  for 


defalcations  of  his  principal  does  not  arise 
in  a  fiduciary  capacity.  U.  S.  v.  Throck- 
morton, (1868)  8  Nat.  Bankr.  Reg.  309, 
28  Fed.  Cas.  No.  16,516;  Fowler  r.  Ken- 
dall, (1858)  44  Me.  448;  McMinn  v. 
Allen,   (1872)   67  N.  C.  131. 

The  same  is  true  of  the  surety  of  a 
guardian.  Eio  p.  Taylor,  (1877)  1  Hughes 
617,  23  Fed.  Cas.  No.  13,773;  Jones  v. 
Knox,  (1871)  46  Ala.  53.  7  Am.  Rep. 
683;  Simpson  v.  Simpson,  (1879)  80N.  C. 
332;  Davis  v.  McCurdy,  (1880)  50  Wis. 
569,  7  N.  W.  665. 

The  same  rule  applies  to  a  surety  on 
an  administrator's  bond.  Steele  v.  Graves, 
(1880)  68  Ala.  21;  Miller  v,  Gillespie, 
(1875)  59  Mo.  220;  Eberhardt  v.  Wood, 
(1880)  6  Lea  (Tenn.)  467.  And  to  a 
surety  on  a  bail  bond.  Jones  v.  State, 
(1873)   28  Ark.  119. 

In  Reitz  v.  People,  (1874)  72  111.  435, 
the  court  said:  ''The  guardian  is  liable 
on  account  of  his  fiduciary  character, 
aside  from  his  bond.  Even  if  his  bond 
were  invalid  on  account  of  material  errors 
and  omission  in  its  language,  he  would 
still  be  personally  liable  for  any  failure 
to  discharge  the  duties  of  his  trust  with 
fidelity,  to  the  same  extent  he  would  have 
been  had  his  bond  been  in  all  respects 
valid.  The  surety,  however,  Jierely  guar- 
antees the  acts  of  his  principal.  No  trust 
or  confidence  is  reposed  in  him.  He  has 
nothing  to  do  with  the  person  or  prop- 
erty of  the  ward,  and  has  no  control  over 
the  conduct  of  the  guardian.  He  is  liable 
simply  on  his  contract,  and  according  to 
its  terms.  We  perceive  no  difference  in 
principle  between  his  failure  to  comply 
with  this,  and  any  other  contract  he  might 
make,  in  which  the  ward  is  interested. 
Certainly  the  liability  of  the  surety  upon 
the  bond  of  the  guardian  cannot,  by  any 
fair  construction  of  language,  be  said  to 
be  a  debt  created  by  him  while  acting  in 
a  fiduciary  character,  so  as  to  bring  it 
within  the  exception  referred  to." 

Executor^  administrator  or  guardian. — 
A  misappropriation  by  an  executor  creates 
a  debt  arising  in  a  fiduciary  capacity. 
Morris  f.  Covey,  (1912)  104  Ark.  226, 
148  S.  W.  257;  Laramorfe  v.  McKinzie, 
(1878)  60  Ga.  532;  Crisfield  v.  State, 
(1880)  55  Md,  192;  Brown  v.  Hannagan, 
(1911)  210  Mass.  246,  96  N.  E.  714.  See 
also  Forbes  v.  Keyes,  (1906)  193  Mass. 
38,  78  N.  E.  733. 

But  an  agreement  by  an  executor  guar- 
anteeing the  pajmient  of  a  demand  against 
the  estate  and  admitting  the  possession 
of  sufficient  assets,  the  claim  turning  out 
to  be  unenforceable,  is  not  a  debt  arising 
in  a  fiduciary  capacity.  Amoskeag  ^Ifg. 
Co.  V.  Barnes,  (1870)   49  N.  H.  312. 

A  misappropriation  by  an  administrator 
stands  on  the  same  ground  as  a  misappro- 
priation by  an  executor,  and  a  claim  there- 
for ia  not  discharged.  Light  v.  Merriam, 
(1882)  132  Mass.  283;  Stickney  v.  Par- 
menter,  (1901)  74  Vt.  68,  52  AtL  73. 
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The  amount  which  a  guardian  has  used 
of  funds  of  his  ward  also  is  a  debt  in  a 
fiduciary  capacity.  Re  Maybin,  (1876) 
15  Nat.  Bankr.  Reg.  468,  16  Fed.  Cas.  No. 
9,337;  Carlin  v.  Carlin,  (1871)  8  Bush 
(Ky.)  141;  Halliburton  v.  Carter,  (1874) 
55  Mo.  435;  Simpson  v,  Simpson,  (1879) 
80  N.  C.  332.  See  also  Coleman  v.  Daviea, 
(1872)  45  Ga.  489;  McDonald  v.  State, 
(1881)  77  Ind.  26;  Cromer  t?.  Cromer, 
(1877)   29  Grat.   (Va.)   280. 

Trustee  of  express  trust. —  It  is  clear 
that  a  trustee  in  a  deed  of  trust  who  con- 
verts the  proceeds  arising  from  a  sale 
under  the  trust  deed  creates  a  debt  in  a 
fiduciary  capacity.  Bracken  v.  Milner, 
(1900)  104  Fed.  522;  Ruff  v.  Milner,  (1902) 
92  Mo.  App.  620.  See  also  Pinkston  v. 
Brewster,  (1848)  14  Ala.  315  (Act  of  1841). 

And  where,  by  an  antenuptial  contract, 
a  husband  is  created  a  trustee  for  his  wife 
with  reference  to  her  separate  property 
and  the  income  therefrom,  a  conversion  by 
him  of  such  property  creates  a  debt  aris- 
ing out  of  a  fiduciary  capacity.  Donovan  v, 
Haynie,  (1880)  67  Ala.  61   (Act  of  1867). 


On  similar  principles  ft  husband,  ap- 
pointed by  the  court  as  a  trustee  to  re- 
ceive the  share  of  his  wife  in  the  pro- 
ceeds of  a  partition  sale,  acts  in  a  fidu- 
ciary capacity.  Mock  t?.  Howell,  (1888) 
101  N.  C.  443,  8  S.  E.  167  (Act  of  1867). 

However,  where  funds  were  placed  in 
the  hands  of  a  person,  to  use  as  he  saw 
fit,  and  to  pay  a  certain  annuity  to  a 
named  person,  and  return  the  priift^ipal 
or  pay  it  over  on  the  deatli  of  the  annui- 
tant, it  was  held  that  a  fiduciary  relation 
was  not  thereby  created.  Upshur  i?.  Bris- 
coe, (1891)  138  U.  S.  365,  11  S.  Ct.  313, 
34  U.  S.   (L.  ed.)   931   (Act  of  1867). 

Embezzlement  by  bank  officer, — ^An  in- 
debtedness created  by  the  embezzlement 
and  misappropriation  of  the  funds  of  a 
bank,  by  the  debtor  while  acting  in  the 
capacity  of  vice-president  thereof,-  and  hav- 
ing full  control  of  its  affairs,  is  one  cre- 
ated by  his  fraud,  embezzlement,  and  mis- 
appropriation, while  acting  in  a  fiduciary 
capacity,  within  the  meaning  of  section 
17a  (4).  Harper  t;.  Rankin,  (4th  Cir. 
1905)  141  Fed.  626,  72  0.  0.  A.  S20,  15 
Am.  Bankr.  Rep.  608. 


CHAPTER  IV 


COURTS  AND  PROCEDURE  THEREIN 


Seo.  18.  Process,  Pleadings,  and  Adjudications. —  a  [Service  of  peti- 
tion—  return  —  publication.]  Upon  the  filing  of  a  petition  for  involun- 
tary bankruptcy,  service  thereof,  with  a  writ  of  subpoena,  shall  be  made 
upon  the  person  therein  named  as  defendant  in  the  same  maimer  that 
service  of  such  process  is  now  had  upon  the  commencement  of  a  suit  in 
equity  in  the  courts  of  the  United  States,  except  that  it  shall  be  returnable 
within  fifteen  days,  unless  the  judge  shall  for  cause  fix  a  longer  time ;  but 
in  case  personal  service  can  not  be  made,  then  notice  shall  be  given  by 
publication  in  the  same  manner  and  for  the  same  time  as  provided  by  law 
for  notice  by  publication  in  suits  to  enforce  a  legal  or  equitable  lien  in 
courts  of  the  United  States,  except  that,  unless  the  judge  shall  otherwise 
direct,  the  order  shall  be  published  not  more  than  once  a  week  for  two 
consecutive  weeks,  and  the  return  day  shall  be  ten  days  after  the  last 
publication  unless  the  judge  shall  for  cause  fix  a  longer  time.  [  {Amended 
1903.  which  excepted  pending  cases)  32  Stat,  L,  798,\ 

As  originally  enacted  section  18a  read  as  follows: 

"Sec.  18.  Process,  Pleadings,  and  Adjudications. —  o.  Upon  the  filing  of  a  peti» 
tion  for  involuntary  bankruptcy,  service  thereof,  with  a  writ  of  subpoena,  shall  be 
made  upon  the  person  therein  named  as  defendant  in  the  same  manner  that  service  of 
such  process  is  now  had  upon  the  commencement  of  a  suit  in  equity  in  the  courts  of 
the  United  States,  except  that  it  shall  be  returnable  within  fifteen  days,  unless  the 
judge  shall  for  cause  fix  a  longer  time;  but  in  case  personal  service  can  not  be  made, 
then  notice  shall  be  given  by  publication  in  the  same  manner  and  for  the  same  time 
as  provided  bv  law  for  notice  by  publication  in  suits  in  equity  in  courts  of  the  United 
States."     [SO^Stat.  L.55J.] 

In  1903  it  was  amended  "  so  as  to  read  as  "  in  the  text. 


As  to 

Averments,   amendment,   etc.,   of   pe- 
tition, see  section  596. 
Who  may  file  petitions,  see  section  59a 
and  b. 


Commencement  of  proceedings. —  The 
filing  of  a  petition  in  bankruptcy  is  the 
commencement  of  bankruptcy  proceedings, 
and  it  operates  as  a  lis  pendens  and  no- 
tice to  all  the  world.    Mueller  t\  Nugentj 
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(1002)    184  U.   S.   1,  22   S.  Ct.   269,  46 
U.   S.    (L.  ed.)    405,  7  Am.  Bankr.  Rep. 
224;    York   Mfg.    Co.   v.   Cassell,    (1906) 
201   U.   S.  344,  26  S.  Ct.  481,  50  U.   S. 
(L.  ed.)    782,  15  Am.  Bankr.  Rep.  638; 
In  re  Lewis,   (S.  D.  N.  Y.  1899)   91  Fed. 
632,   1   Am.   Bankr.   Rep.   458;    Southern 
L.   &   T.   Co.   V.   Benbow,    (W.   D.   N.   C. 
1899)  96  Fed.  514,  3  Am.  Bankr.  Rep.  9; 
In  re  Appel,   (D.  C.  Neb.  1900)   103  Fed. 
931,  4  Am.  Bankr.  Rep.  722;  In  re  Stein, 
(C.  C.  A.  2d  Cir.  1901)    105  Fed.  749,  5 
Am.  Bankr.  Rep.  288;  In  re  Pekin  Plow 
Co..    (C.   C.  A.  8th   Cir.   1901)    112  Fed. 
308,    7    Am.    Bankr.    Rep.    369;    In    re 
Krinaky,    (S.   D.   N.   Y.    1902)    112   Fed. 
972,  7  Am.  Bankr.  Rep.  635;  In  re  Gut- 
man,   (S.  D.  X.  Y.  1902)    114  Fed.  1009,* 
8  Am.  Bankr.-  Rep.   252;    In  re  Fraizer, 
(W.  D.  Mo.   1902)    117  Fed.  746,  9  Am. 
Bankr.   Rep.   21;    In  re  Kellogg,    (C.   C. 
A.   2d  Cir.   1903)    121  Fed.   333,   10  Am. 
Bankr.  Rep.  7;   In  re  Breslauer,    (N.  D. 
N.  Y.  1903)   121  Fed.  910,  10  Am.  Bankr. 
Rep.  33;  Chesapeake  Shoe  Co.  v.  Seldner, 
(C.  C.  A.  4th  Cir.  1903)   122  Fed.  593,  10 
Am.    Bankr.   Rep.   466;    In  re   Reynolds, 
(D.  C.  Mont.  1904)   127  Fed.  760,  11  Am. 
Bankr.  Rep.  758,  760;  In  re  Brett,  (D.  a 
K.  J.  1904)    130  Fed.  981,  12  Am.  Bankr. 
Rep.  492;  In  re  Tweed,   (N.  D.  la.  1904) 
131  Fed.  355,   12  Am.  Bankr.  Rep.  648; 
In  re  Mertens,    (N.  D.  N.  Y.   1904)    131 
Fed.  607,  12  Am.  Bankr.  Rep.  698;  In  re 
Smith,  (N.  D.  la.  1904)   132  Fed.  301,  13 
Am.  Bankr.  Rep.  103;  In  re  Kolin,  (C.  C. 
A.  7th  Cir.  1906)    134  Fed.  557,  13  Am. 
Bankr.  Rep.  631 ;  In  re  Granite  City  Bank, 
(C.  C.  A.  8th  Cir.  1905)   137  Fed.  818,  14 
Am.  Bankr.  Rep.  404;  Illinois  Stat6  Bank, 
t7.  Cox,  (C.  C.  A.  7th  Cir.  1906)   143  Fed. 
91,  16  Am.  Bankr.  Rep.  32;   In  re  Mer- 
tens,   (C.  C.   A.   2d  Cir.   1906)    144  Fed. 
818,  15  Am.  Bankr.  Rep.  362,  369;  In  re 
Billing,   (M.  D.  Ala.  1906)   145  Fed.  395, 
17  Am.  Bankr.  Rep.  80;  Shute  v.    Patter- 
son,   (C.  C.  A.  8th  Cir.   1906)    147  Fed. 
509,   17   Am.   Bankr.   Rep.   99;   Lovell  17. 
Wentz,   (N.  D.  Ala.  1910)    181  Fed.  656; 
In  re  Flatland,   (C.  C.  A.  9th  Cir.  1912) 
196  Fed.  310;  In  re  Lewis,   (S.  D.  N.  Y. 
1899)    1  Am.  Bankr.  Rep.  458;  Matter  of 
Frischberg,    (S.   D.   N.   Y.    1902)    8  Am. 
Bankr.  Rep.  607. 

An  action  for  malicious  prosecution  will 
He  for  the  institution  and  prosecution  of 
ft  proceeding  in  bankruptcy  without  prob- 
able cause  and  with  a  malicious  intent,  al- 
though not  accompanied  by  any  actual  seiz- 
ure of  the  alleged  bankrupt's  property. 
Wilkinson  v.  Goodf  el  low-Brooks  Shoe  Co., 
(E.  D.  Mo.  1905)  141  Fed.  218,  15  Am. 
Bankr.  Rep.  554. 

Application  of  rules  of  practice  gen- 
erally.—  General  Order  37  provides  for  the 
use  of  the  equity  rules,  and  the  practice 
and  procedure  in  cases  at  law,  as  nearly 
as  may  be;  and  authorizes  the  modilica- 
tion .  thereof,  and  a  change  in  the  time 
allowed  for  the  return  of  process,  for  ap- 


pearance, pleadings,  etc.  Shute  v.  Pa.tter- 
8on,  (C.  C.  A.  8th  Cir.  1906)  147  Fed. 
609,  17  Am.  Bankr.  Rep.  99. 

All  process,  summons,  and  subpoenas 
should  issue  out  of  the  court,  under  the 
seal  thereof,  and  be  tested  by  the  clerk. 
R.  S.  sec  911  in  title  Judiciary;  In  re 
Pierce,  (D.  C.  Colo.  1901)  111  Fed.  616, 
6  Am.  Bankr.  Rep.  747;  In  re  Abbey 
Press,  (C.  C.  A.  2d  Cir.  1904)  134  Fed. 
61,  13  Am.  Bankr.  Rep.  11. 

Alias  iorit  may  issue. —  The  fact  that 
the  subpcpna,  issued  for  the  defendant  in 
involuntary  proceedings  in  bankruptcy, 
was  not  served  before  the  return  day, 
does  not  terminate  the  proceedings;  but 
the  court  has  power  to  grant  an  alias 
subpcrna.  Gleason  v.  Smith,  (C.  C.  A. 
3d  Cir.  1906)  .145  Fed.  895,  16  Am. 
Bankr.  Rep.  602. 

The  return  day  should  be  fixed  by  the 
issuance  of  the  subpoena.  In  re  L.  Hum- 
bert Co.,  (N.  D.  la.  1900)  100  Fed.  439,  4 
Am.  Bankr.  Rep.  76. 

The  ofBcial  forma  should  be  used  when 
their  use  is  possible.  Mahoney  t?.  Ward, 
(E.  D.  N.  C.  1900)  100  Fed.  278,  3  Am. 
Bankr.  Rep.  770;  Gage  v.  Bell,  (W.  D. 
Tenn.  1903)  124  Fed.  371,  10  Am.  Bankr, 
Rep.  696;  In  re  White,  (E.  D.  Pa.  1906) 
135  Fed.  199,  14  Am.  Bankr.  Rep.  241. 

Section  18o  refers  only  to  the  manner  of 
the  service  of  the.  subpoena,  and  not  to  its 
form.  It  does  not  require  that  the  writ 
of  subp<pna  shall  contain  the  memorandum 
provided  for  by  equitv  rule  12.  Matter  of 
Wing  Yick,  (D.  0.  Hawaii  1905)  13  Am. 
Bankr.  Rep.  360. 

Form  No.  4  is  an  "  order  to  show  cause 
upon  creditors*  petition." 

Form  No.  5  is  '*  subpoena  to  alleged 
bankrupt." 

Petition. —  The  petition  in  involuntary 
bankruptcy  should  allege  the  issuable  facts 
relied  upon,  specifically  and  with  reason- 
able and  sufficient  certainty.  In  re  Nel- 
son, (1899)  98  Fed.  76,  wherein  it  was 
held  that  the  allegation  that  the  bank- 
rupt had,  within  four  months,  transferred, 
while  insolvent,  large  amounts  and  values 
of  his  property  to  one  or  more  of  his 
creditors,  with  an  intent  to  prefer  said 
creditors  over  his  other  creditors,  was  in- 
sufficient as  an  allegation  of  fact.  See 
also  In  re  Mingo  Valley  Creamery  Assoc, 
(1900)  100  Fed.  282;  In  re  Ewing,  (C.  C. 
A.  1902)  115  Fed.  707;  In  re  Randall, 
(1869)    Deady    (U.   S.)    657. 

The  petition  is  demurrable  if  its  alle- 
gations do  not  show  that  the  defendant's 
occupation  or  business  does  not  bring  him 
within  the  excepted  classes  mentioned  in 
section  46.  In  re  Taylor,  (C.  C  A.  1900) 
102  Fed.  728. 

A  petition  against  a  corporation  must 
show  that  its  business  is  such  as  to  bring 
it  within  the  terms  of  section  45  describ- 
ing corporations  which  may  be  adjudged 
involuntary  bankrupts.  In  re  Chicago- 
Joplin  Lead,  etc.,  Co.,  (1900)  104  Fed.  67. 
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On. collateral  attack,  however,  an  adjudi- 
cation will  not  be  held  void  because  of  the 
omission  of  such  allegation.  In  re  Colum- 
bia Real-Estate  C?.,  (1900)  101  Fed.  965. 
Nor,  it  seems,  is  such  objection  available 
when  first  taken  on  appeal.  In  re  Stern, 
(C.  C.  A.  1902)   118  Fed.  604. 

The  petitioners'  claims  should  be  so  de- 
scribed as  to  show  that  they  are  provable 
against  the  alleged  bankrupt.  In  re  Mer- 
cur,  (1899)  95  Fed.  634;  In  re  Hadley, 
(1875)  12  Nat.  Bankr.  Reg.  366,  11  Fed. 
Cas.  No.  5,894;  In  re  Western  Sav.,  etc., 
Co.,   (1877)   4  Sawy.    (U.  S.)    190. 

Petition  in  partnership  cases. — ^As  there 
is  no  special  official  form  for  a  petition 
in  involuntary  bankruptcy  against  a  part- 
nership, the  prescribcKi  form  (see  Form 
No.  3  m  note  to  section  30)  of  a  creditors' 
petition  should  be  used,  with  such  changes 
as  may  meet  the  exigencies  of  the  case. 
Mather  v.  Coe,   (1899)   92  Fed.  333. 

A  partnership  is  a  distinct  entity, 
which  r^uires  a  petition  specifically  di- 
rected against  it,  and  resulting  in  an  ad- 
judication irrespective  of  and  in  addition 
to  any  that  may  be  made  against  the 
individual  members  of  the  firm.  What- 
ever proceedings  are  instituted  should  dis- 
close from  the  beginning  the  character 
which  is  proposed  for  them;  if  the  part- 
nership is  intended  to  be  reached,  the 
petition  and  proceedings  should  be  appro- 
priate to  that  end;  if  only  the  individual 
members,  the  petition  and  proceedings 
should  be  governed  by  that  circumstance. 
This  is  more  than  a  mere  matter  of  form. 
In  re  Mercur,  (1902)  116  Fed.  655,  hold- 
ing that  where  a  long  interval  has  elapsed 
after  proceedings  have  been  instituted 
against  two  persons  individually,  and  not 
as  partners,  if  it  is  desired  to  reach  the 
partnership  the  only  course  to  pursue  is 
to  file  a  new  petition  in  separate  proceed- 
ings and  not  attempt  to  ingraft  it  by 
amendment  upon  the  existing  proceedings. 

When  the  members  of  a  firm  which  files 
a  voluntary  petition  desire  to  be  adjudi- 
cated bankrupts  individually,  that  is,  as 
against  individual  creditors  as  well  as 
against  firm  creditors,  they  should  each 
file  an  individual  petition.  And  in  such 
case,  where  there  are  two  partners,  three 
estates  are  to  be  administered  and  three 
discharges  sought.  In  re  Farley,  (1902) 
115  Fed.  359,  disapproving  In  re  Langs- 
low,  (1899)  98  Fed.  869;  In  re  Gay, 
(1899)  98  Fed.  870;  and  following  In  re 
Bardcn,    (1900)    101   Fed.  553. 

See  further  as  to  proceedings  in  part- 
nership cases,  supra,  notes  to  section  5. 

Multifarious  petitions. — A  creditor's  pe- 
tition in  involuntary  bankruptcy  should 
not  incorporate  with  the  prayer  for  an 
adjudication  allegations  that  other  credit- 
ors have  received  voidable  preferences,  or 
a  prayer  for  an  injunction  forbiddinjj  the 
state  court  receiver  of  the  alleged  bank- 
rupt from  distributing  the  property  in  his 


hands,  or  a  prayer  for  the  seicure  of  his 
property  held  by  adverse  claimants.  Such 
matters  must  be  determined  in  separate 
proceedings;  and  the  objectionable  alle- 
gations will  be  struck  out  from  the  peti- 
tion on  the  ground  of  multifariousness. 
Mather  v.  Coe,  (1899)  92  Fed.  333.  To 
the  same  effect  see  In  re  Ogles,  (1899) 
93  Fed.  427. 

The  petition  in  involuntary  bankruptcy 
and  the  application  for  a  warrant  to  the 
marshal  "  ought  to  be  separated  in  prac- 
tice, whether  it  is  required  by  the  statute 
or  not."  In  re  Kelly,  (1899)  91  Fed. 
504. 

Amendment  of  petition. —  The  petition 
in  involuntary  bankruptcy  against  a  firm 
alleged  that  the  various  partners  had, 
during  the  greater  part  of  the  preceding 
six  months,  their  respective  domiciles  in 
the  district  where  the  petition  was  filed; 
while,  as  shown  by  evidence,  no  one  of 
the  partners  had  had  his  domicile  therein 
for  the  prescribed  time.  Upon  the  re- 
spondent's motion  it  was  held  that  the 
petition  should  be  dismissed,  unless 
amended.    In  re  Blair,  (1900)  99  Fed.  76. 

General  Order  in  Bankruptcy  No.  11, 
which  deals  with  amendments  to  a  petition 
and  schedules,  was  not  intended  to  abro- 
gate or  restrict  the  general  power  of 
amendment  in  other  respects  vested  in 
the  court.  In  re  Bellah,  (1902)  116  Fed. 
69. 

Upon  the  hearing  before  the  referee  in 
involuntary  bankruptcy  where  an  addi- 
tional act  of  bankruptcy,  not  mentioned 
in  the  petition,  is  disclosed  by  the  tes- 
timony of  the  bankrupt,  an  amendment 
including  such  act  will  be  deemed  to  have 
been  made.  In  re  Miller,  (1900)  104  Fed. 
704. 

A  petition  which  omits  to  state  the  de- 
tails of  alleged  preferences  is  insufficient 
but  amendable.  In  re  Cliffe,  (1899)  94 
Fed.  354,  wherein  it  was  held  that  the 
defect  had  been  waived  by  the  respondent. 

Leave  to  amend  a  petition  in  bankruptcy 
setting  up  other  and  additional  acts  of 
bankruptcy  was  refused  in  \Vhite  v.  Brad- 
ley Timber  Co.,   (1902)    116  Fed.  768. 

In  the  case  of  In  re  Hyde,  etc.,  Mfg.  Co., 
(1900)  103  Fed.  617,  it  was  held  that  an 
amended  petition  could  not  be  changed 
into  an  original  petition  and  made  the 
basis  of  a  new  proceeding  by  deleting  the 
word  "amended." 

Formal  defects  in  a  petition  may  be 
amended  nunc  pro  tunc  in  the  course  of 
subsequent  proceedings.  In  re  Meyers, 
(1899)  97  Fed.  757.  See  also  In  re 
Lange,  (1899)  97  Fed.  197;  In  re  Mer- 
cur,   (1899)    96   Fed.   634.  • 

Amendments  are  liberally  allowed  unless 
it  is  sought  thereby  to  present  entirely 
new  grounds  for  maintaining  the  petition, 
or  the  motion  to  amend  is  not  seasonably 
made.  In  re  Bininger,  (1870)  7  Blatchf. 
(U.    S.)     262;    Jn    re    Craft.     (1868)    9 
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Blatchf.    (U.   S.)    177;    In  re  Gallinger, 

(1870)  1  Sawy.  (U.  S.)  224;  In  re  ?len- 
derson,  (1881)  9  Fed.  196;  In  re  Leonard, 

(1871)  4  Nat.  Bankr.  Reg.  562,  15  Fed. 
Cas.  No.  8,255;  In  re  Freiidenfels,  (1879) 
9  Fed.  Cas.  Xo.  5,112a;  Reed  v.  Cowley, 
(1868)  1  Nat.  Bankr.  Reg.  616,  20  Fed. 
Cas.  No.  11,644. 

Amendments  properly  allowed  relate 
hack  to  the  date  of  filing  the  original  pe- 
tition. Sherman  v.  International  Bank, 
(1878)    8  Biss.    (U.  S.)    371. 

Withdrawal  and  dismissal  of  petition.-^ 
In  In  re  Cronin,  (1899)  98  Fed.  684,  it 
was  held  that  where  one  of  the  creditors 
in  an  involuntary  petition  insists  upon  an 
adjudication,  the  court  cannot  dismiss  the 
petition,  if  the  statutory  grounds  exist 
and  no  fraud,  mistake,  or  bad  faith  is 
shown,  although  the  other  petitioning 
creditors  consent  to  the  dismissal,  and  al- 
though a  compromise  would  be  in  the  best 
interest  of  the  creditors. 

Reinstatement  after  voluntary  dismissal. 
—  Creditors  filed  a  petition  in  bankruptcy 
against  a  debtor  and  had  it  dismissed  at 
their  own  request.  Other  creditors,  after 
waiting  a  year,  filed  a  petition  for  rein- 
statement. The  delay  was  held  to  be  un- 
reasonable, and  the  application  was  refused. 
In  re  Jemison  ^fercantile  Co.,  (C.  C.  A. 
1902)    112  Fed.  966. 

Delay  in  issuing  a  subpoena  does  not 
necessarily  nullify  the  proceedings  which 
are  deemed  to  have  been  conmienced  by 
the  filing  of  the  petition.  In  re  Lewis, 
(1899)  91  Fed.  632.  See  also  In  re 
Appel,    (1900)    103   Fed.   931. 

Mode  of  service  —  Personal  service  on 
bankrupt  unnecessary. — The  personal  serv- 
ice referred  to  in  section  18  is  not  per- 
sonal service  upon  tlic  alleged  bankrupt 
himself.  In  re  Norton,  (N.  D.  N.  Y. 
1906)  148  Fed.  301,  17  Am.  Bankr.  Rep. 
504.  See  also  In  re  Magid-llope  Silk  Mfg. 
Co.,  (D,  C.  Mass.  1901)  110  Fed.  352,  6 
Am.  Bankr.  Rep.  610, 

Thus  it  has  been  held  that  service  by 
leaving  a  copy  of  the  petition  in  involun- 
tary proceedings,  with  the  subpcpna,  with 
the  clerk  of  a  hotel,  of  which  the  bank- 
rupt was  proprietor,  and  where  he  usually 
resided,  was  .sufTicient,  although  the  bank- 
rupt was  absent  in  another  town,  sick  and 
unconscious,  and  died  two  days  later  with- 
out regaining  consciousness.  In  re  Ris- 
teen,  (D.  C.  Mass.  1903)  122  Fed.  732,  10 
Am.  Bankr.  Rep.  494. 

So  also  service  may  be  made  either  per- 
sonally or  by  leaving  the  petition  and  sub- 
pcpna  at  the  bankrupt's  dwelling  house  or 
usual  place  of  abode,  with  some  adult 
person  who  is  a  momher  of  or  resident  in 
the  family,  if  at  the  time  of  the  service 
he  has  such  jiUice  of  abode  or  dwelling 
house,  and  sucli  adult  person  is  tlirre 
found.  In  re  Norton,  (N.  D.  N.  Y.  1906) 
148  Fed.  301,  17  Am.  Bankr.  Rep.  504. 
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Service  outside  district. —  Where  service 
of  the  order  on  a  petition  in  involuntary 
bankruptcy  is  made  upon  the  defendant 
outside  the  district,  without  an  appear- 
ance on  his  part,  no  order  can  be  made 
which  will  apply  to  him  in  person,  but 
the  proceeding  will  afifect  only  property 
within  the  district  which  can  come  into 
possession  of  the  trustee.  In  re  Appel, 
(D.  C.  Neb.  1900)  103  Fed.  931,  4  Am. 
Bankr.  Rep.  722. 

Service  by  publication. —  If  the  bank- 
rupt cannot  be  found  and  cannot  be  served 
within  the  district,  the  court  will,  on  a 
proper  showing,  make  an  order  for  service 
by  publication.  In  re  Murray,  (N.  D.  la. 
1899)  96  Fed.  600,  3  Am.  Bankr.  Rep. 
601. 

Publication  is  to  be  made  in  the  manner 
provided  by  the  Act  of  March  3,  1875,  ch. 
137,  I  8  (now  Judicial  Code,  §  67  in  title 
JuDiciABY),  which  is  the  law  referred  to 
in  the  latter  part  of  section  18a.  In  re 
Risteen,  (1903)  122  Fed.  732;  Sidney  L. 
Bauman  Diamond  Co.  f?.  Hart,  (5th  Cir. 
1911)  192  Fed.  498,  113  C.  C.  A.  104.  See 
also  last  two  paragraphs  of  this  note. 

Service  on  foreign  corporations. —  In  In 
re  Magid-Hope  Silk  Mfg.  Co.,  (1901)  110 
Fed.  352,  it  was 'held  that  in  bankruptcy 
proceedings  taken  against  a  foreign  cor- 
poration service  upon  the  state  commis- 
sioner of  corporations,  duly  appointed  at- 
torney by  the  corporation  in  question  to 
receive  service  of  process  within  the  state, 
was  sufficient  service. 

Where  the  .defendant  is  a  lunatic  and 
is  personally  served,  additional  notice  by 
publication  is  advisable,  but  not  indis- 
pensable. In  re  Burka,  (190n  107  Fed. 
674. 

The  committee  or  guardian  of  a  lunatic 
defendant  should  be  brought  in  by  process 
as  well  as  the  lunatic.  In  re  Burka, 
(1901)    107  Fed.  674. 

Service  in  partnership  cases. — If  a  mem- 
ber of  a  firm  refuses  to  join  in  a  petition 
by  the  others  to  have  the  firm  adjudged 
bankrupt,  the  proceeding  becomes  as  to 
the  nonjoining  member  an  invohmtary 
one;  if  he  can  be  found,  personal  service 
of  notice  must  be  made;  but,  if  personal 
service  cannot  be  had,  then,  upon  filing 
before  the  judge  (or  the  referee,  if  the 
case  has  been  referred  by  the  clerk)  an 
affidavit  showing  that  personal  service  of 
notice  cannot  be  made,  an  order  of  publi- 
cation of  notice  will  be  made,  as  provided 
for  in  section  18a.  In  re  Murray,  (1899) 
96  Fed.  600. 

Effect  of  failure  to  serve  defendant. — 
Where  a  subpcrna  was  returned  by  the 
marshal  "  not  found,"  it  was  held  that 
the  petition  did  not  become  functus  officio 
by  the  failure  of  the  petitioners  to  pro- 
ceed further,  but  tliat  under  section  59/ 
other  creditors  may  be  permitted  to  join 
and  proscouto  tlie  petition.  In  re  Stein, 
(C    C.  A.   1901)    105  Fed.  749. 
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Objection  to  service. — ^An  objection  to  an 
involuntary  bankruptcy  petition,  that  the 
court  iiad  no  jurisdiction  because  the  sub- 
poena was  improperly  served,  can  be  raised 
only  by  motion  or  by  defense  at  the  trial, 
and  not  by  demurrer.  In  re  Seaboard  Fire 
Underwriters,  (S.  D.  N.  Y.  1905)  137  Fed. 
0S7,  13  Am.  Bankr.  Rep.  722.  See  also 
Romaine  r.  Union  Ins.  Co.,  (W.  D.  Tenn. 
18S6)    28  Fed.  625. 

Defective  service  —  toaiver, — An  appear- 
ance by  the  bankrupt  will,  as  a  general 
rule,  cure  defects  or  irregularities  in  the 
service,  and  even  an  entire  want  of  serv- 


ice. In  re  Smith,  (D.  C.  Conn.  1902)  117 
Fed.  961,  9  Am.  Bankr.  Rep.  98. 

The  order  for  service  by  publication 
must  designate  a  day  upon  which  the 
absent  defendant  or  bankrupt  is  required 
to  appear  and  demur,  answer  or  plead. 
Sidney  L.  Bauman  Diamond  Co.  i*.  Hart, 
(5th  Cir.  1911)  192  Fed.  498,  113  C.  C.  A. 
104. 

Publishing  order  of  court. —  The  order 
of  the  court  directing  substituted  service 
upon  the  absent  defendant  or  bankrupt 
must  be  published.  Sidney  L.  Bauman 
Diamond  Co.  i;.  Hart,  (5th  Cir.  1911)  192 
Fed.  498,  113  C.  C.  A.  104. 


6  [Time  to  plead  to  petition.]  The  bankrupt,  or  any  creditor,  may 
appear  and  plead  to  the  petition  within  five  days  after  the  return  day,  or 
within  such  further  time  as  the  court  may  allow.  [{Amended  1903)  32 
Stat,  L,  798,] 

This  subdivision  h  was  re-enacted  without  change  in  1903  in  the  same  act  that 
amended  section  18a  (32  Stat.  L.  798). 


Right  to  appear  and  plead. — A  bank- 
rupt, or  any  of  his  creditors,  may  appear 
and  plead  to  a  petition  in  involuntary 
bankruptcy  proceedings  at  any  time  within 
five  days  after  the  return  day,  or  within 
such  further  time  as  the  court  may  allow. 
In  re  Simonson,  (D.  C.  Ky.  1899)  92 
Fed.  904,  1  Am.  Bankr.  Rep.  197;  Gold- 
man V.  Smith,  (D.  C.  Ky.  1899)  93  Fed. 
182,  1  Am.  Bankr.  Rep.  266 ;  In  re  Heins- 
furter,  (S.  D.  la.  1899)  97  Fed.  198,  3 
Am.  Bankr.  Rep.  109;  In  re  L.  Humbert 
Co.,  (N.  D.  la.  1900)  100  Fed.  439,  4  Am. 
Bankr.  Rep.  76;  In  re  Mutual  Mercantile 
Agency,  (S,  D.  N.  Y.  1901)  111  Fed.  152, 
6  Am.  Bankr.  Rep.  607  j  Day  r.  Beck,  etc.. 
Hardware  Co.,  (C.  C.  A.  6th  Cir.  1902) 
114  Fed,  834,  8  Am.  Bankr.  Rep.  175; 
In  re  Kwing,  (C.  C.  A.  2d  Cir.  1902)  115 
Fed.  707,  8  Am.  Bankr.  Rep.  269;  iw  rt 
Stern,  (C.  C.  A.  2d  Cir.  1902)  116  Fed. 
604,  8  Am.  Bankr.  Rep.  569;  Bradley 
Timber  Co.  r.  White,  (C.  C  A.  5th  Cir. 
1903)  121  Fed.  779,  10  Am.  Bankr.  Rep. 
329;  In  re  C.  Moench,  etc.,  Co.,  (W.  D. 
N.  V.  1003)  123  Fed.  977,  10  Am.  Bankr. 
Rep.  590;  In  re  Vastbinder,  (M.  D.  Pa. 
1903)  126  Fed.  417,  11  Am.  Bankr.  Rep. 
118;  In  re  Brett,  (D.  C.  N.  J.  1904)  130 
Fed.  981,  12  Am.  Bankr.  Rep.  492;  Lock- 
man  V.  Lang,  (C.  C  A.  8th  Cir.  1904) 
132  Fed.  1,  11  Am.  Bankr,  Rep.  697; 
In  re  Hark,  (E.  D.  Pa.  1905)  135  Fed. 
603,  14  Am.  Bankr.  Rep.  400 ;  In  re  Belle 
Fourche  First  Nat.  Bank,  (C.  C.  A.  8th 
Cir.  1907)  152  Fed.  64,  18  Am.  Bankr. 
Rep.  265;  In  re  Cooper,  (E.  D.  Pa.  1908) 
159  Fed.  956,  20  Am.  Bankr.  Rep.  392; 
Matter  of  Gorman,  (D.  C  Hawaii  1906) 
16  Am.  Bankr.  Rep.  587. 

Thus  where  a  petition  in  involuntary 
bankruptcy  alleges  the  giving  of  an  un- 
lawful preference  to  a  particular  creditor 


of  the  bankrupt,  that  creditor  may,  on 
his  own  petition,  intervene  and  be  made 
a  party  defendant,  with  leave  to  plead  to 
the  petition.  Goldman  v.  Smith,  (1).  C. 
Ky.  1899)  93  Fed.  182,  1  Am.  Bankr.  Rep. 
266. 

Whether  a  creditor  who  resists  the  ad- 
judication has  a  provable  debt  is  not  de- 
termined in  limine.  In  re  C.  Moench, 
etc.,  Co,,  (W.  D.  N.  Y.  1903)  123  Fed. 
977,  10  Am.  Bankr.  Rep.  590. 

Tort  claimants,  whose  claims  are  not 
provable  in  bankruptcy,  have  no  standing 
to  contest  the  adjudication.  In  re  New 
York  Tunnel  Co.,  (C.  C.  A.  2d  Cir.  1908) 
166  Fed.  284,  21  Am.  Bankr.  Rep.  531. 

Receivers  appointed  by  a  Circuit  Court 
for  the  property  of  corporations,  who  are 
in  possession  of  the  property  and  conduct- 
ing the  business  under  orders  of  the  court, 
have  the  right  to  contest  the  proceedings 
in  bankruptcy  against  such  corporations. 
In  re  Hudson  River  Electric  Power  Co., 
(N.  D.  N.  Y.  1909)  173  Fed.  934,  21  Am, 
Bankr.  Rep.  915;  In  re  Gold  Run  Mining, 
etc.,  Co.,  (D.  C.  Colo.  1912)  200  Fed. 
162. 

The  time  to  plead  is  fixed  by  the  statute 
and  will  only  be  extended  for  good  causae. 
In  re  Simonson,  (D,  C.  Ky.  1899)  92  Fed. 
904,  1  Am.  Bankr.  Rep.  197;  In  re  Heins- 
furter,  (S.  D.  la.  1899)  97  Fed,  198,  3 
Am.  Bankr.  Rep.  109 ;  In  re  Mutual  Mer- 
cantile Agency,  (S.  D.  N.  Y.  1901)  111 
Fed.  152,  6  Am.  Bankr.  Rep.  607;  Jn  re 
Cooper,  (E.  D.  Pa.  1908)  169  Fed.  956, 
20  Am.  Bankr.  Rep.  392. 

Stipulation  extending  time  to  anmoer. — 
In  Jn  re  Simonson,  (1899)  92  Fed.  904, 
affirmed  in  Simonson  t*.  Sinsheimer,  (C. 
C.  A.  1899)  95  Fed.  948,  and  reaffirmed 
in  Simonson  v.  Sinsheimer,  (C.  C.  A. 
1900)   100  Fed.  426,  it  was  held  that  the 
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time  to  plead  could  not  be  extended  by  an 
agreement  between  counsel  for  the  peti- 
tioning creditors  and  counsel  for  the  bank- 
rupt. 

Power  of  court  to  admit  other  parties. 
—  Section  186  provides  that  the  bankrupt 
or  any  creditor  may  appear.  That  is  a 
grant  of  right  to  bankrupts  and  to  cred- 
itors, but  the  statute  in  no  sense  declares 
against  the  power  of  the  court  to  admit 
other  parties  who  are  in  a  legitimate 
way  interested  in  the  questions  involved 
in  the  proposition  of  adjudication.  Black- 
stone  V,  Everybody's  Store,  (C.  C.  A.  Ist 
Cir.  1913)  207  Fed.  762. 

Waiver  of  objection  to  jurisdiction. — 
Where  a  defendant  does  not  confine  his 
answer  to  an  objection  to  the  jurisdiction 
but  in  addition  pleads  generally  to  the 
merits  of  the  petition,  traversing  the  alle- 
gations of  insolvency  and  the  acts  of  bank- 
ruptcy charged,  such  a  pleading,  notwith- 
standing any  reservation  therein  to  the 
pleader,  waives  all  special  or  personal 
privileges  of  the  defendant  in  respect  to 
the  jurisdiction  of  the  court.  Clark* 
Her rin -Campbell  Co.  v,  H.  B.  Claiiin  Co., 
(C.  C.  A.  6th  Cir.  1914)  218  Fed.  429. 

Appearance  within  reasonable  time^ — If 
a  party  who  files  an  Involuntary  petition 
desires  to  put  in  default  all  those  per* 
sons  who  have  a  right  to  appear  and  plead 
to  the  petition,  he  should  issue  the  usual 
subpoena,  and  then  the  law  fixes  the  time 
within  which  every  one  who  has  a  right 
to  plead  may  appear;  otherwise,  the  ad- 
judication will  not  be  binding  on  those 
who  do  not  consent  to  it  if  they  appear 
within  a  reasonable  time  and  ask  to  plead. 
B-R  Electric  &,  Telephone  Mfg.  Co.  17. 
-ffiJtna  Life  Ins.  Co.,  (C.  C.  A.  8th  Cir. 
1913)  206  Fed.  886. 

Adjudication  within  five  days  voidable. 
—An  order  of  adjudication  in  involuntary 
bankruptcy  is  voidable  by  a  creditor,  if 
made  within  five  days  after  the  return 
day,  even  though  the  bankrupt  voluntarily 
appears  and  consents  to  it.  B-R  Electric 
k  Telephone  Mfg  Co.  v.  i¥]tna  Life  Ins. 
Co.,  (C.  C.  A.  8th  Cir.  1913)  206  Fed. 
88a. 

Demurrer  to  petition. —  The  petition 
when  insufficient  may  be  met  by  a  de- 
murrer. Citizens'  Bank  v,  W.  C.  De  Pauw 
Co.,  (C.  C.  A.  1901)  105  Fed.  926;  In  re 
Harper,  (1900)  105  Fed.  900;  Dressel  t?. 
North  SUte  Lumber  Co.,  (1901)  107  Fed. 
255;  Oren  r.  Harley,  3  Nat.  Bankr.  Reg. 
263;  In  re  Benham,  8  Xat.  Bankr.  Reg. 
94;  Green  River  Deposit  Bank  v.  Craig, 
(W.  D.  Ky.  1901)  110  Fed.  137,  6  Am. 
Bankr.  Rep.  381. 

A  demurrer,  however,  will  be  deemed  to 
have  been  waived  by  answering  to  the 
merits.  In  re  Cliffe,  (E.  D.  Pa.  1899)  94 
Fed.  354,  2  Am.  Bankr.  Rep.  317;  Leidigh 
Carriage  Co.  v.  Stengel,  (C.  C.  A.  6th  Cir. 
1899)  95  Fed.  637,  2  Am.  Bankr.  Rep. 
385;  In  re  Herzikopf,  (S.  D.  Cal.  1902) 
118  Fed.  lOli  9  Am.  Bankr.  Rep.  90. 


And  although  a  demurrer  to  a  petition 
in  involuntary  bankruptcy  proceedings  is 
sustained,  the  petition  will  not,  as  a  rule, 
be  dismissed  without  first  giving  the  pe- 
titioners an  opportunity  to  apply  for  leave 
to  amend.  In  re  Brett,  (D.  C.  N.  J. 
1904)  130  Fed.  981,  12  Am.  Bankr.  Rep. 
492. 

A  plea  may  be  filed  where  the  jurisdic- 
tion of  the  court  is  challenged  because  of 
facts  not  apparent  on  the  face  of  the  pe- 
tition. See  In  re  Plotke,  (C.  C.  A.  1900) 
104  Fed.  964. 

Answer  —  Generally. —  The  bankrupt,  or 
any  creditor,  may  answer  the  petition,  and 
set  up  any  defense  or  counterclaim  which 
may  be  available  as  a  good  and  sufficient 
reason  why  an  adjudication  of  bankruptcy 
should  not  be  made.  As  in  the  case  of  an 
answer  in  other  equitable  proceedings,  the 
facts  relied  upon  must  be  stated  with  as 
much  clearness  and  certainty  as  they  will 
permit  of,  for  the  purpose  of  affording 
the  petitioners  an  opportunity  of  meet- 
ing them,  and  giving  the  court  the  infor- 
mation necessary  to  judge  of  their  suffi- 
ciency. Bray  v.  Cobb,  (E.  D.  N.  C.  1898) 
91  Fed.  102,  1  Am.  Bankr.  Rep.  153;  In 
re  John  A.  Etheridge  Furniture  Co.,   (D. 

C.  Ky.  1899)  92  Fed.  329,  1  Am.  Bankr. 
Rep.  112;  Mather  v.  Coe,  (1899)  92  Fed. 
333;  Goldman  v.  Smith,  (D.  C.  Ky.  1899) 
93  Fed.  182,  1  Am.  Bankr.  Rep.  266;  In 
re  Cliffe,   (E.  D.  Pa.  1899)   94  Fed.  354, 

2  Am.  Bankr.  Rep.  317;  Leidigh  Carriage 
Co.  V.  Stengel,  (C.  C.  A.  6th  Cir.  1899) 
95  Fed.  637,  2  Am.  Bankr.  Rep.  383;  Hill 
V,.  Levy,    (E.  D.  Va.   1899)    98   Fed.   94, 

3  Am.  Bankr.  Rep.  374;  In  re  Paige,  (N. 

D.  Ohio  1899)  99  Fed.  538,  3  Am.  Bankr. 
Rep.  679;    In  re  Taylor,    (CCA.  7th 
Cir.   1900)    102  Fed.   728,  4  Am.  Bankr. 
Rep.  515;  In  re  Elmira  Steel  Co.,  (N.  D. 
N.  Y.  1901)    109  Fed.  456,  6  Am.  Bankr. 
Rep.  484;   Green  River  Deposit  Bank  v. 
Craig,  (W.  D.  Ky.  1901)    110  Fed.  137,  6 
Am.    Bankr.    Rep.    381;    Bradley   Timber 
Co.  V,  White,    (C.  C  A.  5th   Cir.   1903) 
121   Fed.   779,   10  Am.   Bankr.  Rep,   329, 
affirming  (S.  D.  Ala.  1902)  9  Am.  Bankr. 
Rep.   441;   Troy  Wagon  Works   i?.  Vast- 
binder,    (M.  D.  Pa.   1904)    130  Fed.  232, 
12  Am.  Bankr.  Rep.  352;   Rise  17.  Bord- 
ner,    (M.  D.  Pa.  1906)    140  Fed.  666,   16 
Am.  Bankr.  Rep.  297;  In  re  Harris,   (N. 
D.  Ala.  1907)  166  Fed.  216,  19  Am.  Bankr. 
Rep.  635;  In  re  Cooper,  (E.  D.  Pa.  1908) 
159  Fed.  956,  20  Am.  Bankr.  Rep.  392; 
Consolidated  Rubber  Tire   Co.   v.  Vehicle 
Equipment    Co.,    (1907)     19    Am.    Bankr. 
Rep.  862,  121  App.  Div.  764,  106  N.  Y.  S. 
599. 

Form  of  anstcer. — An  answer  to  a  peti- 
tion in  involuntary  bankruptcy  should  fol- 
low the  simple  form  of  denial  prescribed 
by  form  No.  6.  If  rcHponsive  to  multi- 
farious matter  in  the  petition,  or  unnec- 
essarily defensive,  it  must  be  prepared  in 
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S roper  form,  and  reflled  as  of  the  original 
ate;  the  original  answer,  however,  re- 
maining on  file.  Mather  i?.  Coe,  (N.  D. 
Ohio  1899)  92  Fed.  333,  1  Am.  Bankr. 
Rep.  504;  Bradley  Timber  Co.  t?.  White, 
(€.  C.  A.  5th  Cir.  1903)  121  Fed.  779, 
10  Am.  Bankr.  Rep.  329. 

Authority  to  answer  for  corporation, — 
Objection  that  an  answer  in  the  name  of 
a  corporation  defendant  was  signed  l)> 
president  without  authority  is  waived  by 
acquiescence  of  the  corporation  and  its 
creditors  in  the  adjudication.  In  re  Co- 
lumbia Real-Estate  Co.,  (1900)  101  Fed. 
965. 

Formal  amendmenta  to  an  answer  filed 
by  a  creditor  to  a  petition  in  involuntary 
bankruptcy  against  his  debtor  may  be 
made  at  any  time  before  adjudication. 
Goldman  v.  Smith,  (1899)  93  Fed.  186; 
Jn  re  Harris,  (N.  D.  Ala.  1907)  156  Fed. 
216,  19  Am.  Bankr.  Rep.  635;  Knapp, 
etc.,  Co.  t\  Drew,  (C.  G.  A.  8th  Cir.  Iyu8) 
160  Fed.  413,  20  Am.  Bankr.  Rep.  356. 

Answer  a^  evidence. — ^A  creditor,  in  his 
answer  to  the  petition  in  involuntary 
bankruptcy,  alleged  that  the  debtor  was 
not  insolvent;  and  the  case  was  sub- 
mitted on  the  pleadings.  It  was  held 
that  the  allegation  in  the  answer  must 
be  taken  as  true,  and  that  the  adjudica- 
tion of  bankruptcy  upon  the  pleadings 
was  error.  In  re  Taylor,  (C.  €.  A.  1900) 
102  Fed.  728. 

The  answer  iHll  he  taken  as  true  in  the 
absence  of  a  replication.  In  re  Tavlor, 
(C.  C.  A.  7th  Cir.  1900)  102  Fed.  *728, 
4  Am.  Bankr.  Rep.  515;  Brinkley  t\ 
Smithwick,  (E.  D.  N.  C  1903)  126  Fed. 
686,  11  Am.  Bankr.  Rep.  500;  In  re  Sedg- 
wick,   (D.  C.  Mass.   1915)    223  Fed.  655. 

Failure  to  deny  matter  alleged  in  pe- 
tition equivalent  to  admission. —  The  aver- 
ment in  a  petition  for  an  adjudication  of 
bankruptcy  that  the  respondent  is  not  a 
wage-earner,  not  being  denied  in  the  an- 


swer, may  be  taken  as  admitted.  Hofi- 
schlaeger  Co.  v.  Young  Nap,  (D.  C.  Hawaii 
1904)   12  Am.  Bankr.  Rep.  517. 

Reservation  of  right  to  move  for  dis- 
missal,—  It  has  been  held  that  where  an 
alleged  involuntary  bankrupt  admitted  his 
insolvency  in  the  answer,  a  reservation  of 
a  right  to  move  to  dismiss  the  proceedings 
for  irregularities  and  want  of  notice  is 
too  indefinite  to  be  considered.  Brinkley 
f?.  Smithwick,  (E.  D.  N.  C.  1903)  126  Fed. 
686,  11  Am.  Bankr.  Rep.  500. 

Creditors  cannot  answer  voluntary  peti- 
tion.—  The  statute  does  not  authorize  the 
creditors  of  a  proposed  voluntary  bank- 
rupt to  file  answers  in  opposition  to  his 
petition  for  adjudication.  In  re  Jehu, 
(N.  D.  la.  1899)  94  Fed.  638,  2  Am. 
Bankr.  Rep.  498;  In  re  Ives,  (C  C  A. 
6th  Cir.  1902)  113  Fed.  911.  7  Am.  Bankr. 
Rep.  692;  In  re  C'arleton,  (D.  C  Mass. 
1902)  115  Fed.  246,  8  Am.  Bankr.  Rep, 
270. 

Withdrawal  of  answer. — ^A  debtor  who 
contests  an  involuntary  proceeding  in 
bankruptcy  against  him  does  so  in  his 
own  behalf  and  not  in  the  interest  of  his 
creditors,  and  is  at  liberty  to  withdraw 
his  opposition  at  any  time,  when  done  in 
good  faith,  without  notice  to  his  cred- 
itors. In  re  Billing,  (M.  D.  Ala.  1900) 
145  Fed.  395,  17  Am.  Bankr.  Rep,  80. 

Demurrer  to  answer. —  The  question  of 
the  sufficiency  of  an  answer  to  a  petition 
in  involuntary  bankruptcy  cannot  be 
raised  by  a  demurrer;  that  can  be  done 
only  by  setting  the  case  down  for  hearing 
on  the  bill  and  answer  as  in  equity 
practice.  Goldman  v.  Smith,  (1899)  93 
Fed.  182. 

Practice  in  equity  governs  proceedings 
in  bankruptcy  in  matters  not  regulated 
by  special  statutory  provisions.  In  re 
Columbia  Real  Estate  Co.,  (C.  C.  A.  1902) 
112  Fed.  646.  See  also  General  Order  No. 
37  and  the  first  note  to  section  2. 


c  [Verification  of  pleadings.]    All  pleadings  setting  up  matters  of  fact 
shall  be  verified  under  oath.     [{1898)  30  Stat  L.  551.] 

76,  2  Am.  Bankr.  Rep.  556.  See  also  Mat- 
ter of  McConnell,  (W.  D.  N.  Y.  1904)  11 
Am.  Bankr.  Rep.  418. 

But  a  petition  in  bankruptcy  is  not  sub- 
ject to  a  motion  to  dismiss  for  want  of 
jurisdiction,  because  of  the  failure  of  one 
of  the  petitioners  to  verify  it.  Green  River 
Deposit  Bank  v.  Craig,  (W.  D.  Ky.  1901) 
110  Fed.  137,  6  Am.  Bankr.  Rep.  381.  Sec 
also  In  re  Scull,  (1847)  7  Ben.  371,  21 
Fed.  Cas.  No.  12,568. 

An  authorized  agent  is  qualified  to 
verify  such  a  petition  when  his  principals 
are  at  a  distance  and  he  is  acquainted  with 
the  facts.  Matter  of  Levingston,  (D.  C. 
Hawaii  190.-))   13  Am.  Bankr.  Rep.  367. 

Verificatiou  by  attorney. —  But  the  stat* 
ute  does  not  require  a  petition  in  involun- 


Verification  —  Form. — A  verification  be- 
fore a  notary  public  must  show  in  its 
statement  of  the  venue  that  it  was  made 
within  the  jurisdiction  of  the  notary.  In 
re  Brumelkamp,    (1899)    95  Fed.  814. 

In  verifying  a  petition  in  voluntary 
bankruptcy  no  formal  affidavit,  or  adidavit 
of  any  sort,  is  needed.  If  an  Oath  or 
affirmation  is  made  to  the  effect  that  the 
statements  contained  in  the  petition  sub> 
scribed  are  true  it  is  sufficient.  In  re 
Bcllah,    (1902)    116  Fed.  69. 

By  petitioners. —  Where  the  truth  of  the 
matters  of  fact  alleged  in  a  petition  in  in- 
voluntary bankruptcy  is  within  the  knowl- 
edge of  the  petitioning  creditors,  the  peti- 
tion should  be  verified  by  them  in  person. 
In  re  Nelson,  (W.  D.  Wis.  1899)   98  Fed. 
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tary  bankruptcy  to  be  verified  by  the  cred- 
itor personally,  and  such  verification  may 
be  made  by  his  attorney  if  he  has  knowl- 
edge of  the  facts.  In  re  Chequasset  Lum- 
ber Co.,  (S.  D.  N.  Y.  1901)  112  Fed.  56, 
7  Am.  Bankr.  Rep.  87;  In  re  Herzikopf, 
(S.  D.  Cal.  1902)  118  Fed.  101,  9  Am. 
Bankr.  Rep.  90;   In  re  Hunt,   (M.  D.  la. 

1902)  118  Fed.  282,  9  Am.  Bankr.  Rep. 
261;  In  re  Vastbinder,  (M.  D.  Pa.  1903) 
126  Fed,  417,  11  Am.  Bankr.  Rep.  118; 
Rogers  c.  De  Soto  Placer  Min.  Co.,  (C.  C. 
A,  9th  Cir.  1905)  136  Fed.  407,  14  Am. 
Bankr.  Rep.  252;  In  re  Levingston,  (D.  C. 
Hawaii  1905)  13  Am.  Bankr.  Rep.  367. 
See  also  In  re  Nelson,  (1899)  98  Fed.  76; 
Leidigh  Carriage  Co.  V,  Stengel,  (CCA. 
1899)  95  Fed.  637,  and  infra,  notes  to 
section  20a. 

But  where  an  attorney  in  fact  for  the 
petitioning  creditors  swore  that  the  state- 
ments made  in  the  petition  were  true  to 
the  best  of  his  knowledge  and  belief,  with- 
out distinguishing  the  facts  based  on 
knowledge  from  those  based  on  informa- 
tion only,  the  verification  was  held  to  be 
insufficient.    In  re  Vastbinder,  (M,  D.  Pa. 

1903)  126  Fed.  417,  11  Am.  Bankr.  Rep. 
118. 

Verifioation  hy  corporation. — A  corpora- 
tion can  act  only  through  its  officers  or 
agents,  and  where  its  name  is  subscribed 
by  an  individual  to  a  petition  in  involun- 
tary bankruptcy,  and  the  petition  purports 
to  be  verified  by  the  same  person,  it  is  nec- 
essary that  such  person  should  set  forth 
under  oath  or  aflirmation  that  he  was  au- 
thorized to  sign  and  verify  the  petition  on 
behalf  of  the  corporation.  The  omission 
of  such  an  averment,  unless  remedied,  is 
fatal,  but  is  not  an  incurable  defect  juris- 
dictional or  otherwise.  In  re  Bellah,  (D. 
C  Del.  1902)  116  Fed.  69,  8  Am.  Bankr. 
Rep.  310.  See  also  In  re  Stevenson,  (1899) 
94  Fed.  110;  In  re  I>upree,  (1899)  97  Fed. 
28. 

Verification  hy  corporation  and  partner- 
ahip. — A  petition  in  involuntary  bank- 
ruptcy, in  which  a  corporation  and  a  part- 
nership join,  may  be  verified  for  the  cor- 
poration by  its  president,  and  for  the 
partnership  by  one  of  its  members. 
Walker  v.  Woodside,  (C.  C  A.  9th  Cir. 
1908)  164  Fed.  680,  21  Am.  Bankr.'  Rep. 
132. 


Time  of  verification. —  In  the  case  of 
In  re  Miller,  (N.  D.  la.  1912)  192  Fed. 
730,  specifications  of  ground  of  opposition 
to  a  discharge  were  allowed  to  be  verified 
after  they  had  been  filed. 

Bankrupt's  attorney  taking  verification 
as  notary. —  The  notary  before  whom  the 
petition  for  adjudication  in  voluntary 
bankruptcy  and  the  schedule  were  verified 
was  the  bankrupt's  attorney;  but  it  was 
not  shown  that  he  was  the  record  attorney 
for  the  bankrupt  in  any  litigation  then 
pending  in  the  court,  although  he  after- 
wards acted  as  such  in  the  bankruptcy  pro- 
ceedings. It  was  held  that  the  adjudica- 
tion should  not  be  set  aside.    In  re  Kindt, 

(1900)  98  Fed.  403. 

Verification  is  not  jurisdictional,  and  a 
defective  verification  cannot,  in  any  event, 
result  more  seriously  than  to  check  the 
proceedings  until  a  proper  verification 
shall  be  made.  In  re  Simonson,  (1899)  92 
Fed.  910;   In  re  Chequasset  Lumber  Co., 

(1901)  112  Fed.  56;  Green  River  Deposit 
Bank  V.  Craig,  (1901)  110  Fed.  137; 
Leidigh  Carriage  Co.  v.  Stengel,  (C  C  A. 
1899)  96  Fed.  637.  See  also  In  re  Mc- 
Naughton,  8  Nat.  Bankr.  Reg.  44;  In  re 
Sargent,  *13  Nat.  Bankr.  Reg.  144;  In  re 
Simmons,  10  Nat.  Bankr.  Reg.  254;  Wald 
V.  Wehl,  (1881)  6  Fed.  16*;  Matter  of 
O'Halloran,  (1875)  8  Ben.  (U.S.)  128. 

The  tender  of  a  plea  and  answer  on  the 
merits,  even  although  the  answer  is  not 
permitted  to  be  filed,  waives  the  objection 
to  a  petition  in  involuntary  bankruptcy 
that  the  verification  is  insufficient  and  in- 
formal. Simonson  v.  Sinsheimer,  ( C  C  A. 
1899)  95  Fed.  948,  affirming  In  re  Simon- 
son, (1899)  92  Fed.  904,  and  reaffi/rmed  in 
Simonson  v.  Sinsheimer,  (C  C  A.  1900) 
100  Fed.  426. 

Amendment. —  Defects  or  irregularities 
in  the  verification  of  a  petition  may  be 
amended.  In  re  Bellah,  (D.  C  Del.  1902) 
116  Fed.  69,  8  Am.  Bankr.  Rep.  310;  In 
re  Vastbinder,  (M.  D.  Pa.  1903)  126  Fed. 
417,  11  Am.  Bankr.  Rep.  118.  See  also 
In  re  Chequasset  Lumber  Co.,  (S.  D.  N.  Y. 
1901)  112  Fed.  56,  7  Am.  Bankr.  Rep.  87. 
See  further  as  to  verification  of  specifi- 
cations of  objections  to  the  discharge  of 
a  bankrupt,  the  annotations  to  section  145. 


d  [Determining  issues  of  fact  —  jury  trial.]  If  the  bankrupt,  or  any  of 
his  creditors,  shall  appear,  within  the  time  limited,  and  controvert  the 
facts  alleged  in  the  petition,  the  judge  shall  determine,  as  soon  as  may  be, 
the  issues  presented  by  the  pleadings,  without  the  intervention  of  a  jury, 
except  in  cases  where  a  jury  trial  is  given  by  this  Act,  and  makes  [sic]  the 
adjudication  or  dismiss  the  petition.     [{1898)  30  Stat.  L.  551.] 


As  to  neces.sity  of  notice  to  creditors 
prior  to  dismissal  of  petition,  see  section 
59g. 

Failure  to  appear. —  A  bankrupt  by  fail- 
ing to  appear  in  involuntary  bankruptcy 


proceedings  does  not  change  them  into 
voluntary  proceedings.  In  re  Tavlor,  (C. 
C.   A.    1900)    102   Fed.   728. 

Answer  —  Sufficiency  and  effect. — ^When 
a   petition   in   bankruptcy   sets   forth  the 
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necessary  jurisdictional  facts  and  is  in  con- 
formity with  the  provisions  of  the  Act  of 
Congress,  an  adjudication  must  follow  the 
petition  unless  an  answer  is  interposed. 
Such  answer  may  he  filed  by  creditors  and 
when  the  hearing  is  had  upon  the  petition 
and  answer,  the  averments  of  the  answer 
must  be  taken  as  true.  However,  an 
answer  is  not  an  obstacle  to  the  adjudi- 
cation, unless  it  is  so  far  responsive  as  to 
raise  an  issue  of  fact  or  law,  to  be  passed 
upop  in  some  one  of  the  modes  provided  in 
the  practice  in  bankruptcy  for  the  deter- 
mination of  such  questions.  In  re  Cohn, 
(E.  D.  Pa.  1915)  220  Fed.  956. 

Determiiuition  of  issues  —  By  judge. — 
The  statute  requires  that  the  testimony 
be  weighed  and  considered  by  a  district 
judge,  and  that  his  personal  ludgment  be 
exercised  in  the  determination  of  each 
issue,  leaving  no  authority  for  delegation 
of  either  duty  to  a  ministerial  officer.  Ex 
p.  Steele,  (N.  D.  Ala.  1908)  162  Fed.  694, 
20  Am.  Bankr.  Rep.  446;  Jn  re  King,  (C. 
C.  A.  7th  Cir.  1910)  179  Fed.  694;  In  re 
Ward,  (C.  C.  A.  3d  Cir.  1912)  194  Fed. 
89. 

But  reference  to  a  apeoial  master,  or 
like  ministerial  officer,  may  be  ordered,  to 
•lear  and  report  the  testimony  (with  or 
without  advisory  findings  thereupon), 
A'hen  an  issue  triable  by  the  judge  alone 
involves  extended  testimony,  and  its  hear- 
ing in  open  court  appears  to  be  imprac- 
ticable. The  court,  however,  can  confer 
no  authority  upon  the  referee  (as  master 
or  otherwise)  to  decide  these  issues,  nor 
to  rule  thereon  either  finally  or  tempo- 
rarily. Clark  V.  American  Mfg.,  etc.,  Co., 
(C.  C.  A.  4th  Cir.  1900)  101  Fed.  962,  4 
Am.  Bankr  Rep.  351;  In  re  Lacov,  (C. 
C.  A.  2d  Cir.  1904)  134  Fed.  237,  13 
Am.  Bankr.  Rep.  400;  In  re  King,  (C.  C. 
A.  7th  Cir.  1910)    179  Fed.  694. 

As  to  jury  trials  see  generally  the  an- 
notation under  section  19. 

Guardian  ad  litem  for  lunatic  defend- 
ant.—  An  application  for  the  appointment 
of  a  guardian  acl  litem  in  involuntary 
bankruptcy  proceedings  against  an  absent 
lunatic's  estate  will  not  be  delayed  be- 
cause process  has  not  been  publislied.  In 
re  Burka,   (1901)    107  Fed.  674. 

Evidence  —  Burden  of  proof. —  On  the 
hearing  to  determine  whether  or  not  the 
debtor  shall  be  adjudged  bankrupt,  the 
burden  of  proof  rests  with  the  petitioners, 
and  in  order  to  warrant  an  adjudication 
it  is  necessary  to  establish  every  essential 
allegation  made  in  the  petition.  In  re 
West,  (C.  C.  A.  2d  Cir.  1901)  108  Fed. 
940,  5  Am.  Bankr.  Rep.  734;  In  re  Scott, 
(D.  C.  Mass.  1901)  111  Fed.  144,  7  Am. 
Bankr.  Rep.  39;  In  re  Pilger,  (E.  D.  Wis. 
1902)  118  Fed.  206,  9  Am.  Bankr.  Rep. 
244;  Philpot  i?.  O'Brion,  (C.  C  A.  1st 
Cir.  1903)  126  Fed.  167,  11  Am.  Bankr. 
Rep.  205;  Troy  Wagon  Works  r.  Vast- 
binder,  (M.  D.  Pa.  1904)    130  Fed.  232,  12 


Am.  Bankr.  Rep.  352;  McGowan  r.  Knit- 
tel,  (3d  Cir.  1905)  137  Fed.  453,  69  C. 
C.  A.  595;  Jones  v.  Burnham,  (C.  C.  A. 
3d  Cir.  1905)  138  Fed.  986,  15  Am.  Bankr. 
Rep.  85;  In  re  Kehler,  (C  C  A.  2d  Cir. 
1908)  159  Fed.  55,  19  Am.  Bankr.  Rep. 
513 ;  Birmingham  Coal,  etc.,  Co.  v.  South- 
ern Steel  Co.,  (N.  D.  Ala.  1908)  160  Fed. 
212,  20  Am.  Bankr.  Rep.  151 ;  In  re  Hud- 
son River  Electric  Power  Co.,  (N.  D. 
N.  Y.  1909)  173  Fed.  934,  21  Am.  Bankr. 
Rep.  915;  In  re  Hughes,  (S.  D.  N.  Y. 
1910)  183  Fed.  872;  In  re  Ceballos,  (D. 
C.  N.  J.  1908)   20  Am.  Bankr.  Rep.  467. 

As  to  the  matter  which  it  is  necessary 
to  allege  in  the  petition,  and  consequently 
to  prove  on  the  determination  of  the  issue, 
see  the  annotation  under  section  59b. 

DHermination  on  pleadings. —  When  all 
the  essential  allegations  of  the  creditors' 
petition  are  formally  admitted  to  be  true, 
the  court  should  speedily  enter  an  adju- 
dication of  bankruptcy.  Vulcan  Sheet 
Metal  Co.  t;.  North  Platte  Valley  Irr. 
Co.,  (C.  C.  A.  8th  Cir.  1915)  220  Fed. 
106. 

Where,  after  the  filing  of  answers  to  a 
petition  in  involuntary  bankruptcy  pre- 
senting issues  of  fact,  the  petitioners  move 
for  an  adjudication  on  the  pleadings,  they 
thereby  admit  the  facts  properly  pleaded 
in  the  answers,  in  accordance  with  the 
general  rules  of  equity  practice;  and  the 
only  question  presented  is  as  to  the  legal 
sufficiency  of  the  answers.  If  the  motion 
is  denied,  the  defendants  are  entitled  to  a 
final  decree  dismissing  the  petition.  In 
re  Waugh,  (C.  C.  A.  9th  Cir.  1904)  133 
Fed.  281,  13  Am.  Bankr.  Rep.  187. 

There  is  an  official  form,  of  ''adiudica- 
tion  that  debtor  is  not  a  bankrupt  ^'  (and 
consequent  dismissal  of  the  petition)  and 
another  for  an  adjudication  of  bank- 
ruptcy.    Forms  Xos.  11  and  12. 

Effect  of  adjudication. — An  adjudication 
in  bankruptcy  operates  in  rem  and  places 
the  bankrupt's  entire  estate,  including 
property  previously  transferred  in  fraud 
of  creditors,  in  custodia  Icgis,  and  under 
the  jurisdiction  of  the  court  of  bank- 
ruptcy, in  which  court  alone  all  persons 
claiming  rights  in  the  estate,  or  seeking 
to  participate  in  it,  must  assert  their 
claims.  Lazarus  v.  Prentice,  (1914)  234 
U.  S.  263,  34  S.  Ct.  851,  58  U.  S.  (L.  ed.) 
1305;  Carter  t?.  Hobbs,  (D.  C  Ind.  1899) 
92  Fed.  594,  1  Am.  Bankr.  Rep.  215; 
Clay  V.  Waters,  (C.  C.  A.  8th  Cir.  1910) 
178  Fed.  385.  And  see  the  annotation 
under  section  70a  and  70a  (5). 

An  adjudication  gives  complete  juris- 
diction to  the  court  of  bankruptcy  in  rem 
as  well  as  in  personam.  Carter  v.  Hobbs, 
(D.  C.  Ind.  1899)  92  Fed.  594,  1  Am, 
Bankr.  Rep.  215;  In  re  Columbia  Real- 
Estate  Co.,  (D.  C.  Ind.  1900)  101  Fed. 
9(jj3,  4  Am.  Bankr.  Rep.  411;  Shute  v. 
Patterson,  (C.  C.  A.  8th  Cir.  1006)  147 
Fed.  509,   17  Am.  Bankr.  Rep.  99;   Clay 
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V.  Waters,  (C.  C.  A.  8th  Cir.  1910)  178 
Fed.  385. 

A  corporation  is  not  dissolved  hy  an 
adjudication  that  it  is  bankrupt.  Na- 
tional Surety  Co.  v.  Medlock,  (Ga.  1907) 
19  Am.  Bankr.  Rep.  654. 

Adjudication  as  res  judicata. — ^An  ad- 
judication in  bankruptcy  is  entitled  to 
the  same  verity  as  other  judgments  or 
decrees  of  courts  of  competent  jurisdic- 
tion; and  it  cannot  be  collaterally  at- 
tacked as  to  such  matters  as  were  neces- 
sarily decided  therein.  In  re  Cornell,  (S. 
D.  N.  Y.  1899)  97  Fed.  29,  3  Am.  Bankr. 
Rep.  172;  Jn  re  Skinner,  (N.  D.  la.  1899) 
97  Fed.  190,  3  Am.  Bankr.  Rep.  163; 
In  re  Henry  Ulf elder  Clothing  Co.,  (N.  D. 
Cal.  1899)  98  Fed.  409,  3  Am.  Bankr.  Rep. 
425;  In  re  Mason,  (W.  D.  N.  C.  1900)  99 
Fed.  256,  3  Am.  Bankr.  Rep.  599;  In  re 
Columbia  Real-Estate  Co.,  (D.  C.  Ind. 
1900)  101  Fed.  965,  4  Am.  Bankr.  Rep. 
411;  In  re  Goodale,  (X.  D.  N.  Y.  1901) 
109  Fed.  783,  ff  Am.  Bankr.  Rep.  493;  In 
re  Chappell,  (E.  D.  Va.  1901)  113  Fed. 
646,  7  Am.  Bankr.  Rep.  608 ;  In  re  Lynan, 
(C.  C.  A.  2d  Cir.  1903)  127  Fed.  123,  11 
Am'.  Bankr.  Rep.  466;  In  re  Hintze,  (D.  C. 
Mass.  1905)  134  Fed.  141,  13  Am.  Bankr. 
Rep.  721;  In  re  Virginia  Hardwood  Mfg. 
Co.,  (W.  D.  Ark.  1905)  139  Fed.  209,  16  . 
Am.  Bankr.  Rep.  135;  In  re  Billing,  (M. 
D.  Ala.  1906)  145  Fed.  395,  17  Am.  Bankr. 
Rep.  80;  Edelstein  t;.  U.  S.,  (C.  C.  A. 
8th  Cir.  1906)  149  Fed.  636,  17  Am. 
Bankr.  Rep.  649 ;  In  re  Belle  Fourche  First 
Nat.  Bank,  (C.  C.  A.  8th  Cir.  1907)  152 
Fed.  64,  11  Ann.  Cas.  355,  18  Am.  Bankr. 
Rep.  265;  Manson  v.  Williams,  (C.  C.  A. 
Ist  Cir.  1907)  163  Fed.  525,  18  Am, 
Bankr.  Rep.  674;  In  re  Letson,  (C.  C.  A. 
8th  Cir.  1907)  157  Fed.  78,  19  Am.  Bankr. 
Rep.  606;  Huttig  Mfg.  Co.  v.  Edwards,  (C. 
C.  A.  8th  Cir.  1908)  160  Fed.  619,  20  Am. 
Bankr.  Rep.  349;  In  re  Hecox,  (C.  C.  A. 
8th  Cir.  1908)  164  Fed.  823,  21  Am. 
Bankr.  Rep.  314;  Gilbertson  v.  U.  S.,  (C. 

C.  A.  7th  Cir.  1909)  168  Fed.  672,  22  Am. 
Bankr.  Rep.  32;  In  re  Dempster,  (C.  C. 
A.  8th  Cir.  1909)  172  Fed.  353,  22  Am. 
Bankr.  Rep.  751;  Clay  v.  Waters,  (C.  C. 
A.  8th  Cir.  1910)  178  Fed.  385;  U.  S.  t?. 
Freed,  (S.  D.  N.  Y.  1910)  179  Fed.  236; 
In  re  V.  &  M.  Lumber  Co.,  (N.  D.  Ala. 
1910)    182  Fed.  231;   In  re  PolakofT,   (N. 

D.  N.  Y.  1899)  1  Am.  Bankr.  Rep.  358; 
Bear  v.  Chase,  (C.  C.  A.  4th  Cir.  1899) 
3  Am.  Bankr.  Rep.  746;  In  re  Clisdell, 
(N.  D.  N.  Y.  1900)  4  Am.  Bankr.  Rep. 
95,  reversing  (N.  D.  N.  Y.  1899)  2  Am. 
Bankr.  Rep.  424;  Wilson  v.  Parr,  (1902) 
8  Am.  Bankr.  Rep.  230,  115  Ga.  629,  42 
S.  E.  5;  Pepperdine  v.  Seymour  Bank, 
(Mo.  1903)  10  Am.  Bankr.  Rep.  573; 
Des  Moines  Sav.  Bank  v.  Morgan  Jew- 
elry Co.,  (1904)  12  Am.  Bankr.  Rep.  781, 
123  la.  432,  99  N.  W.  121 ;  In  re  Harper, 


(W.  D.  Va.  1904)  13  Am.  Bankr.  Rep. 
430;  Matter  of  Continental  Corp.,  (N.  D. 
Ohio  1905)    14  Am.  Bankr.  Rep.  538. 

But  as  to  matters  which  were  not  in 
issue  the  rule  is  otherwise;  thus  an  ad- 
judication in  involuntary  bankruptcy  is 
not  res  judicata  as  to  the  validity  of 
amount  of  the  petitioning  creditors*  claims 
when  offered  for  allowance,  or  to  share  in 
dividends.  Matter  of  Continental  Corp^, 
(N.  D.  Ohio  1905)  14  Am.  Bankr.  Rep. 
538.  See  also  In  re  Henry  Ulfelder  Cloth- 
ing Co.,  (N.  D.  Cal.  1899)  98  Fed.  409, 
3  Am.  Bankr.  Rep.  425. 

Time  of  insolvency. — ^\Vhile  it  is  true 
that  the  filing  of  a  petition  and  adjudi- 
cation in  bankruptcy  does  not  generally 
establish  the  insolvency  of  the  bankrupt 
at  any  date  prior  to  such  filing,  it  is 
equally  certain  that  )n  the  case  of  an 
involuntary  proceeding,  where  insolvency 
is  one  of  the  issues,  the  bankrupt  by  the 
adjudication  is  conclusively  proven  to  have 
been  insolvent  at  the  time  of  the  com- 
mission of  the  act  of  bankruptcy.  Lazarus 
V.  Eagen,  (M.  D.  Pa.  1912)  206  Fed.  618. 

Adjudication  where  two  petitions  are 
filed. — Under  general '  orders  in  bankruptcy 
No.  7,  which  provides  that  "  in  case  two 
or  more  petitions  shall  be  filed  against 
the  same  individual  in  different  districts 
the  first  hearing  shall  be  had  in  the  dis- 
trict in  which  the  debtor  has  his  domi- 
cile," it  has  been  held  that  the  first  hear- 
ing should  be  had  in  the  district  in  which 
he  has  had  his  domicile  during  the  greater 
part  of  the  preceding  six  months,  and 
which  has  jurisdiction  on  the  ground  of 
such  domicile,  rather  than  in  a  district 
to  which  he  subsequently  removed  and 
in  which  he  was  domiciled  at  the  time  of 
the  filing  of  the  petitions.  In  re  Isaacs 
son,  (S.  D.  N.  Y.  1908)  161  Fed.  777,  20 
Am.  Bankr.  Rep.  430. 

Where  two  petitions  are  filed  alleging 
different' acts  of  bankruptcy,  and  the  de- 
fendant answers  but  one,  which  charges 
the  earlier  act,  general  order  No.  7  has 
no  application;  and  the  case  will  proceed 
upon  the  petition  which  is  confessed,  the 
other  remaining  in  abeyance.  In  re  Har- 
ris, (N.  D.  Ala.  1907)  155  Fed.  216,  19 
Am.  Bankr.  Rep.  635. 

Amendment  of  order  of  adjudication. — 
An  order  of  adjudication  is  amendable 
as  to  clerical  errors  at  any  time.  In  re 
Hale,   (1901)    107  Fed.  432. 

Vacating  adjudication. — An  application 
to  vacate  an  adjudication  may  be  made 
to  the  court  which  granted  it,  either  by 
the  bankrupt  or  a  creditor;  such  appli- 
cation is  a  proceeding  in  the  nature  of  a 
motion  for  a  new  trial,  or  of  a  bill  to  re- 
view and  vacate  a  judgment.  In  re  Co- 
lumbia Real-Estate  Co.,  (D.  C.  Ind.  1900) 
101  Fed.  965,  4  Am.  Bankr.  Rep,  411; 
Jn  re  Salaberry,  (N.  D.  Cal.  1901)  107 
Fed.   95,  5  Am.   Bankr.  Rep.  847;    In  re 
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Scott,  (D.  C.  Mass.  1901)  111  Fed.  144, 
7  Am.  Bankr.  Rep.  39;  In  re  Ives,  (E.  D. 
Mich.  1901)  111  Fed.  495,  6  Am.  Bankr. 
Rep.  653;  In  re  Yates,  (N.  D.  Cal.  1902) 
114  Fed.  365,  8  Am.  Bankr.  Rep.  69;  In 
re  Lynan,  (C.  C.  A.  2d  Cir.  1903)  127 
Fed.  123,  11  Am.  Bankr.  Rep.  466;  In  re 
Niagara  Contracting  Co.,  (W.  D.  N.  Y. 
1904)  127  Fed.  782,  11  Am.  Bankr.  Rep. 
643;  In  re  Urban,  etc..  Realty  Title  Co., 
(D.  C.  N.  J.  1904)  132  Fed.  140,  12  Am. 
Bankr.  Rep.  687;  In  re  Imperial  Corp., 
(S.  D.  N.  Y.  1904)  133  Fed.  73,  13  Am. 
Bankr.  Rep.  199;  In  re  Ilintze,  (D.  C. 
Mass.  1905)  134  Fed.  141,  13  Am.  Bankr. 
Rep.  721;  In  re  Sully,  (S.  D.  N.  Y.  1905) 
142  Fed.  895,  15  Am.  Bankr.  Rep.  304; 
In  re  Billing,  (M.  D.  Ala.  1906)  145 
Fed.  395,  17  Am.  Bankr.  Rep.  80;  In  re 
Belle  Fourche  First  Nat.  Bank,  (C.  C.  A. 
8th  Cir.  1907)  152  Fed.  64,  11  Ann.  Cas. 
355,  18  Am.  Bankr.  Rep.  265;  In  re  Tully, 
(E.  D.  N.  Y.  1907)  156  Fed.  634,.  19  Am. 
Bankr.  Rep.  604;  Altonwood  Park  Co.  v. 
Gwynne,  (C.  C.  A.  2d  Cir.  1908)  100  Fed. 
448,  20  Am.  Bankr.  Rep.  31 ;  In  re  Hecox, 
(C.  C.  A.  8th  Cir.  1908)  164  Fed.  823, 
21  Am.  Bankr.  Rep.  314;  In  re  New  Eng- 
land Breeders'  Club,  (C.  C.  A.  Ist  Cir. 
1909)  169  Fed.  586,  22  Am.  Bankr.  Rep. 
124,  reversing  (D.  C.  N.  H.  1908)  165 
Fed.  617,  21  Am.  Bankr.  Rep.  349. 

An  objection  to  the  jurisdiction  of  the 
court  to  adjudge  a  corporation  a  bank- 
rupt may  be  taken  after  the  adjudication 
has  been  made,  by  an  application  to  set 
it  aside,  where  the  want  of  jurisdiction 
did  not  appear  from  the  pleadings;  but 
it  should  be  done  promptly  after  tlie  facts 
appear  from  the  evidence  taken.  Jn  re 
Waxelbaum,  (S.  D.  N.  Y.  1899)  98  Fed. 
589,  3  Am.  Bankr.  Rep.  395;  In  re  Co- 
lumbia Real-Estate  Co.,  (D.  C.  Ind.  1900) 
101  Fed.  966,  4  Am.  Bankr.  Rep.  411;  In 
re  Plotke,  (C.  C.  A.  7th  Cir.  1900)  104 
Fed.  964,  5  Am.  Bankr.  Rep.  171;  In  re 
Gameau,  (C.  C  A.  7th  Cir.  1904)  127 
Fed.  677,  11  Am.  Bankr.  Rep.  679;  In  re 
Niagara  Contracting  Co.,  (\V.  D.  N.  Y. 
1904)  127  Fed.  782,  11  Am.  Bankr.  Rep. 
643. 

Prompt  action  is  necessary  on  an  ap- 
plication for  vacation;  and  one  who  fails 
to  act  within  a  reasonable  time  after  he 
acquires  knowledge  of  the  causes  on  which 
he  intends  to  rely  for  vacation  will  be 
deemed  guilty  of  laches.  In  re  Mason, 
(W.  D.  X.  C.  1900)  99  Fed.  256,  3  Am. 
Bankr.  Rep.  509;  In  re  Niagara  Contract- 
ing Co.,  (W.  D.  N.  Y.  1904)  127  Fed.  7S2, 
11  Am.  Bankr.  Rep.  643;  In  re  IrKan, 
etc.,  Realty  Title  Co.,  (D.  C.  N.  J.  1904) 
132  Fed.  140,  12  Am.  Bankr.  Rep.  (iS7; 
In  re  Billing,  ( M.  D.  Ala.  1906)  145  Fed. 
395.  17  Am.  Bankr.  Rep.  SO;  In  re  IJoIle 
Fourche  First  Nat.  Bank,  (C.  C.  A.  Sth 
Cir.  1907)  152  Fed.  64,  11  Ann.  ('as.  :5.-).-), 
18  Am.  Bankr.  Rep.  265;   .AUnnA()i>il  Tark 


Co.  V.  awynn<'.  (C.  C.  A.  2d  Cir.  1908) 
160  Fed.  44*;,  l)  Am.  Bankr.  Rep.  31; 
In  re  Marion  Contract,  etc.,  Co.,  (W.  D. 
Ky.  1909)  166  Fed.  618,  22  Am.  Bankr. 
Rep.  81. 

()7}e  who  has  actual  knowledge  of  the 
insiitiition  of  bankruptcy  proceedings  is 
not  entitled  to  have  the  adjudication  set 
aside,  after  a  composition  has  been  con- 
firmed, merely  because  her  testator  was 
not  named  as  a  partner  in  the  proceeding. 
In  re  Coe,  (S.  D.  N.  Y.  1907)  157  Fed. 
308,  19  Am.  Bankr.  Rep.  618. 

Voluntary/  procccdinfjs. —  A  creditor  can- 
not maintain  a  petition  to  vacate  an  ad- 
judica^^ion  on  a  petition  in  voluntary 
bankruptcv  proceedings.     In  re  Ives,    (C. 

C.  A.  6th  Cir.  1902)  113  Fed.  911,  7  Am. 
Bankr.  Rep.  692.  See  also  notes  to  sec- 
tion 18<'. 

Jurisdictional  objection  when  too  late. — 
"  Creditors,  when  bankruptcy  proceedings 
have  been  commenced,  must  promptly,  by 
motion  or  petition  to  vacate  the  adjudi- 
cation, object  to  the  jurisdiction  of  the 
court,  or  the  objection  is  waived.  A  cred- 
itor cannot  prove  his  debt  and  file  the 
same,    .      .  participate  in  the  election 

of  a  trustee,  distribute  the  estate,  use  the 
proceeds  for  his  benefit,  and  then,  on  the 
application  of  the  bankrupt  for  a  final 
discharge,  for  the  first  time  object  to  the 
jurisdiction."  In  re  Mason,  (1900)  99 
Fed.  256. 

Costs. —  On  the  dismissal  of  a  petition 
in  involuntary  bankruptcy,  the  court  will 
make  such  order  as  to  tlie  costs  and  ex- 
penses as  the  facts  warrant.  In  re  Sala- 
berry,  (N.  D.  Cal.  1901)  107  Fed.  95,  5 
Am.' Bankr.  Rep.  847;   In  re  Morris,    (E. 

D.  Pa.  1902)  115  Fed.  591;  In  re  Ilaese- 
ler-Kohlhoflf  Carbon  Co.,  (E.  D.  Pa.  1905) 
135  Fed.  867;  In  re  Charles  \V.  Aschen- 
bach  Co.,  (C.  C  A.  2d  Cir.  1910)  183 
Fed.  305. 

Costs  will  be  allowed  to  an  alleged  bank- 
rupt, on  tlie  dismissal  of  an  involuntary 
petition  against  him,  only  after  the  filing 
of  his  bill  of  costs  with  the  clerk  and  no- 
tice to  the  petitioning  creditors.  In  re 
Ilaeseler-KohlhofT  Carbon  Co.,  (E.  D.  Pa. 
1905)  135  Fed.  867,  14  Am.  Bankr.  Rep. 
381. 

An  execution  creditor  having  intervened 
and  ojjposed  the  adjudication,  denying  re- 
spondent's insolvency,  where  a  petition  in 
involuntary  bankruptcy  had  been  filed 
against  a  corporation,  the  costs  of  the 
proceedin^^s  so  far  as  the  same  were  oc- 
casioned i)y  tlie  opposition  of  the  creditor 
were,  u])oii  the  failure  of  his  contention 
and  tlu'  making  of  the  adjudication,  held 
to  l)e  taxable  against  him.  In  re  Caro- 
lina  ('()()i)era;:Q   Co..    (1809)    96   Fed.   604. 

Costs  in  contested  adjudications. — Con- 
ci'rniii'i  c'Oj'ts  in  contested  involuntary  ad- 
judiralions,  sec  (General  Order  No. 
'34. 
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e  [Where  no  pleadings  filed.]  If  on  the  last  day  within  which  plead- 
ings may  be  filed  none  are  filed  by  the  bankrupt  or  any  of  his  creditors,  the 
judge  shall  on  the  next  day,  if  present,  or  as  soon  thereafter  as  practicable, 
make  the  adjudication  or  dismiss  the  petition.     [{1898)  30  Stat.  L,  551.] 

Premature  adjudication. — Where  an  ad- 
judication against  a  corporation  was  made 
on  the  day  of  the  filing  of  the  involuntary 
petition  it  was  held  not  conclusive  upon 
creditors  who  did  not  appear,  and  they 
were  allowed  to  attack  such  adjudication 
collaterally  in  proceedings  which  they  had 
previously  set  on  foot  .in  another  district. 
In  re  Elmira  Steel  Co.,  (1901)  109  Fed. 
456,  wherein  the  court  said:  "While 
under  section  18  of  the  Bankrupt  Act, 
jurisdiction  of  the  bankrupt  and  of  cred- 
itors may  be  obtained  by  voluntary  ap- 
pearance, it  is  only  of  him  who  so  ap- 
pears that  jurisdiction  is  thereby  ob- 
tained. Such  an  appearance  by  one  does 
not  give  jurisdiction  of  the  others.  . 
Jurisdiction  of  them  could  be  obtained 
only  by  lapse  of  time,  limited  in  tlie  man- 
ner prescribed  by  section  18.  Until  that 
time  had  expired,  the  court  had  and  could 
have  no  jurisdiction  to  pass  judgment 
against  them." 

In    Day   v.    Beck,    etc..    Hardware    Co., 

(C.   C.  A.    1902)    114   Fed.    834,  in  com- 

puting  the  time  for  filing  an  answer,  the 

court  held   that  ♦he   defendant  had  been 

prematurely  adiuuged  a  bankrupt. 

Adjudication  by  default. —  If  neither  the 
bankrupt  nor  any  of  his  creditors  appears 
and  pleads  in  opposition  to  the  petition, 
it  becomes  the  duty  of  the  judge,  on  the 
day  following  the  last  day  for  appearing 
and  pleading  or  as  &oon  thereafter  as  prac- 
ticably to  make  an  adjudication  or  dis- 
miss the  petition.  Bray  v.  Cobb,  (E.  D. 
N.  C.  1898)  91  Fed.  102,  1  Am.  Bankr. 
Rep.  153;  In  re  Columbia  Real-Estate 
Co.,  (D.  C.  Ind.  1900)  101  Fed.  965,  4 
Am.  Bankr.  Rep.  411;  In  re  American 
Brewing  Co.,  (C.  C.  A.  7th  Cir.  1902)  112 
Fed.  752,  7  Am.  Bankr.  Rep.  463;  Day  v. 
Beck,  etc.,  Hardware  Co.,  (C.  C.  A.  5th 
Cir.  1902)  114  Fed.  834,  8  Am.  Bankr. 
Rep.  175;  In  re  Billing,  (M.  D.  Ala.  1906) 
145  Fed.  395,  17  Am.  Bankr.  Rep.  80. 

If  the  petition  contains  the  proper  al- 
legations and  is  not  contested,  or  the  par- 
ties contesting  withdraw  tlicir  contest, 
an  adjudication  follows  as  of  course,  and 
is  binding  on  all  parties  in  interest.  In 
re  Billing,  (M.  D.  Ala.  1906)  145  Fed. 
395,  17  Am.  Bankr.  Rep.  SO. 

Creditors  may  not  be  deprived  of  their 
riglit  to  an  adjudication  on  the  ground 
tliat  it  will  not  binelit  them.  Matter  of 
L.  Hee,  (D.  C  Hawaii  1904)  13  Am. 
Bankr.  Kep.  8. 

Conclusiveness  of  adjudication. — ^\Vhere 
a  debtor  is  adjiidcrod  Ijaiikrnpt  upon  an 
involuntary  petition  in  deiault  of  answer, 
the  adjiidioation  is  as  bindiiii^  up<»ii  cred- 
itors and  bankrupt   as  is  an  adjiuli' a'lion 


following  a  hearing,  and  is  concUiaive  as 
to  the  commission  of  the  acts  of  bank- 
ruptcy as  alleged  in  the  petition.  In  re 
American  Brewing  Co.,  (C.  C.  A.  7th  Cir. 
1902)  112  Fed.  752,  7  Am.  Bankr.  Rep. 
463. 

Default  does  not  change  nature  of  pro- 
ceeding.>-  The  default  of  the  defendant  to 
a  petition  in  involuntary  bankruptcy, 
through  failure  to  appear,  does  not  con- 
vert the  proceeding  into  one  of  voluntary 
bankruptcy.  In  re  L.  Humbert  Co.,  (N. 
D.  la.  1900)  100  Fed.  439,  4  Am.  Bankr 
Rep.  76 ;  In  re  Taylor,  ( C.  C.  A.  7th  Cir. 
1900)  102  Fed.  728,  4  Am.  Bankr.  Rep. 
515. 

Court  cannot  adjudicate  on  admissions 
and  iraiver  of  defendant. —  On  a  petition 
in  involuntary  bankruptcy  there  can  be 
no  adjudication,  or  reference  of  the  case 
by  the  clerk  to  the  referee,  on  a  written 
admission  by  the  respondent  of  the  acts 
of  bankruptcy  charged,  and  a  waiver  of 
service  of  the  subpiena  and  of  the  time 
for  appearance.  In  re  L.  Humbert  Co., 
(X.  D.  la.  1900)  100  Fed.  439,  4  Am. 
Bankr.  Rep.  76. 

Vacating  adjudications. — Adj  udications 
which  are  found  to  be  erroneous  or  irregu- 
lar may  be  set  aside  bv  the  Bankruptev 
Court.  In  re  Aliman,  (1S99)  95  Fed.  263'; 
In  re  Russell,  (1899)  97  Fed.  32;  Ma- 
honev  v.  Ward,  (1900)  100  Fed.  278;  In  re 
Woodsidc  Coal  Co.,  (1900)  105  Fed,  56; 
In  re  Maples,  (1901)  105  Fed.  919;  In  re 
Hicks,  (1901)  107  Fed.  910,  holding  that 
such  adjudications  may  be  set  aside  at 
any  time  during  the  bankruptcy  proceed- 
ings. See  also  In  re  Waxelbaum,  (1899) 
97  Fed.  562. 

Schedule  shoirhig  no  property. —  In  In 
re  Maples,  (1901)  105  Fed.  919,  it  was 
held'  that  the  adjudication  of  bankruptcy 
sliould  be  set  aside  on  motion  and  the  pro- 
ceedings dismissed  for  want  of  jurisdic- 
tion in  the  case  of  a  petition  in  involun- 
tary bankruptcy,  the  schedule  showing 
no  property  except  state  exemptions  and 
only  a  single  debt,  namely  a  judgment 
from  which  a  discharge  would  not  release 
the  petitioner.  See  also  In  re  Hansen, 
(1901)    107  Fed.  252. 

Adjudicatiotis  in  voluntary  cases. — 
Creditors  cannot  move  to  set  aside  an  ad- 
judication made  on  petition  of  the  bank- 
rupt, since  tliey  have  no  right  to  oppose 
such  adjudication.  In  re  Ives,  (C.  C.  A. 
1902)  113  Fed.  911,  where  the  court  said 
that  the  dictum  in  In  re  Altman,  (1899) 
95  Fed.  263,  was  not  opposed  to  this  view. 
Ihit  .sec  In  re  Scott,  (1901)  111  Fed.  145) 
In  re  Waxelbaum,   (1899)   98  Fed.  589. 
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Interest  of  applicant  to  vacate. —  In  In 
re  Columhia  Real-Estate  Co.,  (1900)  101 
Ved.  935,  it  was  held  that  the  creditor 
had  not  a  lien  upon  the  bankrupt's  prop- 
er :y  nor  any  provable  claim  or  demand 
t  .rreon  such  as  to  enable  him  to  maintain 
a  petition  to  set  aside  a  bankruptcy  ad- 
judication, but  that  want  of  jurisdiction 
is  a  question  wliich  the  court  should  con- 
sider whenever  and  however  it  may  be 
raised,  and  that  even  if  the  petitioner  be 
a  stranger  to  the  proceedings  and  not 
entitled  to  be  heard  as  of  right,  the  court 
may  hear  him  as  amicus  curias  upon  a 


petition  to  set  aside  an  adjudication  for 
lack  of  jurisdiction. 

Petition  filed  after  lapse  of  several 
terms. — A  court  of  bankruptcy  has  no 
jurisdiction  to  set  aside  an  adjudication 
after  the  lapse  of  several  terms  since  the 
adjudication  was  made,  the  exception  in 
section  15a  to  the  rule  that  federal  courts 
are  without  power  to  rescind  their  judg- 
ments, decrees,  or  orders,  when  proceed- 
ings are  not  taken  therefor  during  the 
ferm  in  which  they  are  entered,  not  ap- 
plying here.  In  re  Ives,  (1901)  111  Fed. 
495. 


/  [Judge  absent  —  reference  to  referee.]  If  the  judge  is  absent  from 
the  district,  or  the  division  of  the  district  in  which  the  petition  is  pending, 
on  the  next  day  after  the  last  day  on  which  pleadings  may  be  filed,  and 
none  have  been  filed  by  the  bankrupt  or  any  of  his  creditors,  the  clerk 
shall  forthwith  refer  the  case  to  the  referee.     [{1898)  30  Stat,  L,  551.] 


Reference  on  absence  of  judge. —  If  the 
judge  of  the  court  of  bankruptcy  is  absent 
from  the  district,  or  the  division  of  the 
district,  in  which  the  petition  is  filed,  at  the 
time  of  its  filing,  the  clerk  should  forth- 
with refer  the  case  to  the  proper  referee. 
In  re  Murray,  (N.  D.  la.  1899)  96  Fed. 
600,  3  Am.  'Bankr.  Rep.  601.  See  also 
Gilbertson  v.  U.  S.,  (C.  C.  A.  7th  Cir. 
1909)  168  Fed.  672,  22  Am.  Bankr.  Rep. 
32. 

Form  No,  15  is  "  order  of  reference  in 
judge's  absence." 

When  petition  may  be  referred. —  The 
clerk  cannot  refer  a  petition  in  involun- 
tary bankruptcy  to  the  referee  for  adjudi- 
cation, except  in  cases  where  no  issue  is 
made  by  the  bankrupt  or  any  creditor 
upon  the  facts  averred  in  the  petition,  and 
where  the  judge  is  absent  from  the  dis- 
trict or  from  the  division  of  the  district 


where  the  petition  is  filed,  on  the  next 
day  after  the  last  day  on  which  pleadings 
may  be  filed.  In  re  L.  Humbert  Co.,  (N. 
D.  la.  1900)  100  Fed.  439,  4  Am.  Bankr. 
Rep.  76. 

Reference  by  deputy  clerk. — Under  R.  S. 
sec.  558  (now  Judicial  Code,  8  4  in  title 
Judiciary)  ,  authorizing  the  appointment 
of  a  deputy  district  court  clerk,  such  clerk 
htCs  power  to  perform  all  the  ministerial 
acts  of  the  clerk,  including  the  power  to 
make  an  order  of  reference  on  the  filing 
of  a  bankruptcy  petition.  Gilbertson  v. 
U.  S.,  (C.  C.  A.  7th  Cir.  1909)  168  Fed. 
672,  22  Am.  Bankr.  Rep.  32. 

But  flee  Bray  v.  Cobb,  (E.  D.  N.  C. 
1898)  91  Fed.  102,  1  Am.  Bankr.  Rep. 
153,  wherein  it  was  held  that  a  deputy 
clerk  of  a  court  of  bankruptcy  has  no 
authority  to  refer  a  petition  in  bankruptcy 
to  the  referee. 


g  [Hearing  on  voluntary  petition  —  absence  of  judge.]  Upon  the 
filing  of  a  voluntary  petition  the  judge  shall  hear  the  petition  and  make 
the  adjudication  or  dismiss  the  petition.  If  the  judge  is  absent  from  the 
district,  or  the  division  of  the  district  in  which  the  petition  is  filed  at  the 
time  of  the  filing,  the  clerk  shall  forthwith  refer  the  case  to  the  referee. 
[(1898)  30  Stat.  L.  551,] 


Dismissal  before  adjudication. —  Upon 
the  filing  of  a  voluntary  petition  in  bank- 
ruptcy, and  before  an  adjudication 
thereon,  creditors  may  move  to  set  the 
petition  aside  or  dismiss  it,  on  the  ground 
that  the  court  has  no  jurisdiction,  the 
residence  or  domicile  of  the  debtor  being 
in  another  district;  and  thereupon  the 
court  may  inquire  into  the  facts  of  juris- 
diction, and  make  the  adjudication  or  dis- 
miss the  petition,  according  to  the  result. 
In  re  Waxelbaum,  (S.  D.  N.  Y.  1899)  98 
Fed.  589,  3  Am.  Bankr.  Rep.  392. 


Dismissal  after  adjudication. — An  adju- 
dication of  bankruptcy  made  ex  parte  on  a 
voluntary  petition  is  not  conclusive  on 
creditors  although  not  appealed  from; 
and  they  may,  by  petition,  ask  a  dismissal 
of  the  proceedings  upon  facts  appearing 
on  the  bankrupt's  examination,  and  a 
showing  that  the  court  is  without  juris- 
diction. In  re  Garneau,  ( 0.  C.  A.  7th  Cir. 
1904)  127  Fed.  677,  11  Am.  Bankr.  Rep. 
679. 

When  proceedings  u>iU  not  he  dismissed. 
—  Where  an  order  of  adjudication  has  been 
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entered,  without  obiection,  on  a  volnntnry 
pet'' ion  fllleTin??  the  petitioner's  residence 
wiMiin  the  district,  and  the  court  his  pro- 
oec'led  to  administer  the  estate,  the  pro- 
ceed] rp  will  not  be  dismissed,  on  motion  of 
a  judgment  creditor,  on  the  ground  thAt 
at  the  time  of  the  apnlication  the  bankrupt 
had  not  resided  in  the  district  for  the  re- 
quired period,  if  it  appears  that  the  peti- 
tion was  filed  in  good  faith  and  the  bank- 
rupt is  still  a  resident  of  tbe  district, 
but  in  such  case  the  order  of  adjudicntion 
will  be  set  aside  and  a  new  one  entered  as 
of  a  later  date.  In  re  TuUv,  (E.  D.  N.  Y. 
1907)  156  Fed.  634,  19  Am.  Bankr.  Rep. 
604;  In  re  McKee,  (N.  D.  Tex.  1914)  214 
Fed.  885. 

Simultaneous  pendency  of  voluntary  and 
involuntary  proceedings. — ^Where  a  bank- 
rupt, against  whom  an  involuntary  peti- 
tion is  pending,  files  a  voluntary  petition, 
notice  should  be  given  the  creditors  who 
filed  the  involuntary  petition  before  pro- 
ceeding on  the  voluntary  one,  and  such 
steps  should  then  be  taken  with  respect 
to  the  two  petitions  as  appears  to  be  for 
the  best  interest  of  the  estate.  In  re 
Dwyer,  (D.  C.  N.  D.  1902)  112  Fed.  777, 
7  Am.  Bankr.  Rep.  532.  Where  an  invol- 
untarv  petition  has  been  filed  by  creditors, 
but  the  debtor  has  not  appeared  thereto, 
and  no  proceedings  have  been  taken  there- 
on, the  debtor  is  not  precluded  from  filing 
a  voluntary  petition  thereafter,  as  the  two 
petitions  are  in  different  rights.  The  courfr 
will  then  direct  an  adjudication  in  the 
voluntary  proceeding,  staying  the  involun- 
tary proceeding  in  the  meanwhile,  reserv- 
ing to  petitioning  creditors  the  right  to 
prove  their  costs  and  expenses  against  the 
estate,  with  leave  to  prosecute  their  peti- 
tion, if  subsequently  it  be  found  necessary 
to  protect  rights  which  could  not  be  saved 
by  adjudication  under  the  voluntary  peti- 
tion. There  will  also  be  reserved  to  cred- 
itors the  right  to  prove  their  claims  and 
obtain  dividends  under  the  voluntary  peti- 
tion without  prejudice  to  their  rights 
under  the  involuntary  petition,  if  further 
proceedings  are  taken  thereon.  The  Bank- 
ruptcy Court  has  equitable  jurisdiction  to 
make  all  these  orders.  In  re  Stegar, 
(1902)   113  Fed.  978. 

Where  an  involuntary  petition  is  pend- 
ing, and  administration  under  a  voluntarv 
petition  will  cause  preferences  to  which 
objection  is  taken  in  the  involuntary  peti- 
tion to  become  unassailable  by  reason  of 
the  lapse  of  the  four  months  prescribed  by 
section  60b,  the  debtor  should  not  be  ad- 
judged bankrupt  on  his  voluntary  petition. 
In  re  Dw^er,  (1902)   112  Fed.  777. 

"  The  pendency  of  an  involuntary  peti- 
tion before  adjudication  does  not  neces- 
sarily invalidate  a  subsequent  voluntary 
petition  filed  in  the  same  district  or  in 
another  district.  Ihe  former  petition  may 
be  invalid  for  lack  of  jurisdiction,  when 
the  facts  appear,  and  other  considerations 


mav  sometimes  justify,  or  even  make  de- 
sirable, a  subsequent  voluntary  petition." 
In  re  Waxrlbaum,  (1899)  98  Fed.  689. 

Adjudication  concurrent  witli  filing  of 
petition. —  By  this  section  adjudication  in 
oases  of  voluntary  bankruptcy  is  to  be  con- 
current with  the  filing  of  the  petition  and 
must  operate  as  of  that  day.  Crowe  v, 
Baumann,  (N.  D.  N.  Y.  1911)  190  Fed. 
399. 

Petitions  by  partners  or  partnerships. — 
A  voluntary  petition  by  a  firm,  the  indi- 
vidual members  joining  therein,  consti- 
tutes only  a  single  proceeding,  notwith- 
standing the  fact  that  each  member  seeks 
a  discharge  from  debts  of  all  kinds.  In  re 
Gay,  (1899)  98  Fed.  870.  See  also  In  re 
L.  Humbert  Co.,  (1900)  100  Fed.  439;  In 
re  Langslow,  (1899)  98  Fed.  869.  But 
compare  In  re  Barden,  (1900)  101  Fed. 
553. 

A  voluntary  petition  alleged  that  the 
petitioner  and  another  were  partners, 
and  prayed  that  the  firm,  but  not  either 
partner,  should  be  adjudged  bankrupt. 
The  other  member,  not  being  notified,  did 
not  appear.  It  was  held  that  the  adjudi- 
cation against  the  petitioning  member  was 
unauthorized  and  should  be  set  aside.  In 
re  Russell,  (1899)  97  Fed.  32. 

Where  a  member  of  a  firm  desires  re- 
lease from  firm  as  well  as  individual  debts, 
his  petition  as  an  individual  must  set  this 
out,  as  must  also  the  notice  of  the  cred- 
itors' first  meeting,  the  petition  for  dis- 
charge, and  the  notices  to  creditors  there- 
of. In  re  Russell,  (1899)  97  Fed.  32. 
See  also  In  re  Hartman,  (1899)  96  Fed. 
593. 

Where  a  petition,  asking  that  the  firm 
be  adjudged  bankrupt,  is  filed  by  one  or 
more  members  thereof,  there  being,  how- 
ever, other  members  who  do  not  join,  the 
latter  must  have  notice  of  the  matter  and 
of  the  time  for  hearing,  before  any  adjudi- 
cation can  be  made.  In  re  Murray,  (1899) 
96  Fed.  601. 

Certain  partners  filed  a  voluntary  peti- 
tion, asking  that  the  firm  be  adjudicated 
bankrupt.  The  other  partners  did  not  join 
and  were  not  notified.  After  the  adjudi- 
cation a  paper,  unverified,  qualified  in  its 
terms,  and  signed  by  their  attorneys  only, 
was  filed  purporting  to  be  the  consent  of 
those  who  did  not  join.  It  was  held  that 
the  original  defect  was  not  remedied  there- 
by.   In  re  Altman,   (1899)  95  Fed.  263. 

Amendment  of  petition. —  Where  a  peti- 
tion by  a  member  of  a  firm  seeking  a  dis- 
charge from  individual  and  firm  debts 
omits  allegations  essential  in  such  cases, 
it  may  be  amended,  and  the  court  may 
open  "an  adjudication  for  the  purpose  of 
amendment.  In  re  Laughlin,  (1899)  96 
Fed.  539. 

Reference  of  petition  by  one  member  of 
firm. — "When  a  petition  on  behalf  of  a 
part  of  the  members  of  a  firm  is  filed  in 
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tlie  clerk's  office^  it  cannot  then  be  classed 
as  an  involuntary  proceeding,  because  it 
may  never  become  such,  and  in  the  ab- 
sence of  the  judge  from  the  district  or  di- 
vision it  is  the  duty  of  the  clerk  to  refer 
the  case  to  the  proper  referee."  In  re 
Murray,  (1899)  99  Fed.  602. 


The  adjudication  on  a  voluntary  peti- 
tion is  ex  parte,  and  the  creditors  are  not 
heard  to  .contest  it.  In  re  Jehu,  (1S99) 
94  Fed,  638;  Johnson  v.  Norris,  (CCA, 
6th  Cir.  1911)    190  Fed.  469. 

Vacatinj^  adjudication. —  See  Muprot 
notes  to  section  18e. 


Sbo.  19.  Jury  Trials. —  a  [When  demandable — waiver.]  A  person 
against  whom  an  involuntary  petition  has  been  filed  shall  be  entitled  to 
have  a  trial  by  jury,  in  respect  to  the  question  of  his  insolvency,  except  as 
herein  otherwise  provided,  and  any  act  of  bankruptcy  alleged  in  such 
petition  to  have  been  committed,  upon  filing  a  written  application  therefor 
at  or  before  the  time  within  which  an  answer  may  be  filed.  If  such  appli- 
cation is  not  filed  within  such  time,  a  trial  by  jury  shall  be  deemed  to 
have  been  waived.     [  {1898)  30  Stat.  L.  55L] 


Right  to  trial  by  jury.— The  only  is- 
sues on  which  a  person  against  whom  an 
involuntary  petition  in  bankruptcy  has 
been  filed  is  entitled  of  right^to  a  jury 
trial  are  with  respect  to  his  "insolvency, 
and  the  commission  of  the  acts  of  bank- 
ruptcy with  which  he  is  charged.  Elliott 
17.  Toeppner,  (1902)  187  U.  S.  327,  23  S. 
Ct.  133,  47  U.  S.  (L.  ed.)  200,  9  Am. 
Bankr.  Rep.  50;  Bray  v.  Cobb,  (E.  D.  N. 
C,  (1898)  91  Fed.  102,  1  Am.  Bankr.  Rep. 
153;  Simonson  t?.  Sinshcimer,  (C.  C.  A. 
6th  Cir.  1900)  100  Fed.  42(5,  3  Am.  Bankr. 
Rep.  824;  In  re  Christensen,  (N.  D.  la. 
1900)  101  Fed.  802,  4  Am.  Bankr.  Rep. 
99;  Dav  v.  Beck,  etc.,  Hardware  Ck).,  (C. 
C.  A.  5th  Cir.  1902)  114  Fed.  834,  8  Am. 
Bankr.  Rep.  175;  Morss  v.  Franklin  Coal 
Co.,  (M.  D.  Pa.  1903)  125  Fed.  998,  11 
Am.  Bankr.  Rep.  423 ;  In  re  Keasmith,  ( C. 
C.  A.  6th  Cir.  1906)  147  Fed.  160,  17  Am. 
Bankr.  Rep.  128;  Dokken  v.  Page,  (C.  C. 
A.  8th  Cir.  1906)  147  Fed.  438,  17  Am. 
Bankr.  Rep.  228;  Stephens  v.  ^lerchants' 
Nat.  Bank,  (C.  C.  A.  7th  Cir.  1907)  154 
Fed.  341,  18  Am.  Bankr.  Rep.  560;  Ber- 
nard t;.  Abel,  (C.  C.  A.  9th  Cir.  1907)  156 
Fed.  649,  19  Am.  Bankr.  Rep.  383 ;  Schloss 
V.  Strellow,  (C.  C.  A.  3d  Cir.  1907)  156 
Fed.  662,  19  Am.  Bankr.  Rep.  359;  In  re 
Harris,  (S.  D.  Ala.  1907)  156  Fed.  875,  19 
Am.  Bankr.  Rep.  204;  Buffalo  Milling  Co. 
V.  Lewisburg  Dairy  Co.,  (M.  D.  Pa.  1908) 
159  Fed.  319,  20  Am.  Bankr.  Rep.  279;  In 
re  Ward,  (D.  C.  N.  J.  1908)  161  Fed.  755, 
20  Am.  Bankr.  Rep.  482;  Carpenter  v. 
Cudd,  (C.  C.  A.  4th  Cir.  1900)  174  Fed. 
603. 

Right  to  jwry  trial  absolute  where  it 
exists, —  The  right  to  a  jury  trial,  on  writ- 
ten application  therefor,  for  the  purposes 
specified  in  section  19a,  is  absolute,  and 
cannot  be  withheld  at  the  discretion  of  the 
court.  In  that  respect  it  differs  from  the 
trial  of  an  issue  out  of  chancery,  which 
the  court  of  equity  is  not  bound  to  grant, 
nor  bound  by  the  verdict  if  such  trial  be 
granted.  The  court  cannot,  as  the  chancel- 
Tor  may,  enter  judgment  contrary  to  the 


verdict;  but  the  verdict  may  be  set  aside, 
or  the  judgment  may  be  reversed  for  error 
of  law,  as  in  common -law  cases.-  Elliott  v. 
Toeppner,  ( 1902 )  187  U.  S.  327,  23  S.  Ct. 
133,  47  U.  S.  (L.  ed.)  200,  9  Am.  Bankr. 
Kep.  54. 

But  there  is  no  right  to  a  jury  trial  on 
issues  of  fact  arising  in  bankruptcy  pro- 
ceedings, which  are  of  an  equitable  nature. 
See  Barton  v.  Barbour,  (1881)  104  U.  S. 
126,  26  U.  S.  (L.  ed.)   672. 

Who  may  demand  jury  trial. —  The 
right  to  a  jury  trial  of  the  question  of  an 
'involuntary  bankrupt's  insolvency,  and  of 
alleged  acts  of  bankruptcy,  is  limited  to 
the  bankrupt;  and  it  cannot  be  extended 
to  intervening  creditors  contesting  such 
issues.  In  re  Herzikopf,  (C.  C.  A.  9th  Cir. 
1903)  121  Fed.  644,  9  Am.  Bankr.  Rep. 
745. 

Nor  is  the  bankrupt  entitled  to  a  jury 
trial  on  the  question  whether  the  peti- 
tioners are  creditors,  unless  the  court  sees 
fit  to  allow  it.  Morss  v.  Franklin  Coal 
Co.,  (M.  D.  Pa.  1903)  125  Fed.  99S. 

Time  to  m,ake  demand. —  In  a  case  of  in- 
voluntary bankruptcy  a  demand  for  a 
trial  by  jury,  as  to  the  commission  of  the 
acts  of  bankruptcy  alleged,  and  the  fact 
of  solvency,  must  be  made  by  the  debtor 
at  or  before  the  expiration  of  the  time 
allowed  for  an  answer,  unless  the  time 
is  extended  by  the  court.  Bray  v.  Cobb, 
(E.  D.  N.  C.  1898)  91  Fed.  102,  1  Am. 
Bankr.  Rep.  153.  See  also  In  re  Mackey, 
(D.  C.  Del.  1901)    110  Fed.  355. 

Proceedings  for  contempt  are  not  within 
the  purview  of  this  section.  Ripon  Knit- 
ting Works  V.  Schrpiber,  (E.  1).  Wash. 
1900)  101  Fed.  810,  4  Am.  Bankr.  Rep. 
299. 

Form  No.  7  is  an  "  order  for  jury  trial." 

Submission  of  questions  incidental  to 
insolvency  —  Question  as  to  partnership. — 
The  respondent  in  proceedings  in  involun- 
tary bankruptcy  is  entitled  to  go  to  the 
jury  upon  everything  affecting  the  ques- 
tion of  his  solvency;  and  where  a  determi- 
nation of  an  issue  as  to  whether  he  was  a 
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partner,  as  charged,  decides  the  question 
of  his  solvency,  such  issue  niust  he  sub- 
mitted to  a  jury.  Buffalo  Milling  Co.  v. 
Lewisburg  Dairy  Co.,  (M.  D.  Pa.  1908) 
159  Fed.  319,  20  Am.  Bankr.  Rep.  279. 

But  in  In  re  Neasmith,  (C.  C.  A.  6th 
Cir.  1906)  147  Fed.  160,  17  Am.  Bankr. 
Rep.  128,  it  was  held  that  on  an  involun- 
tary bankruptcv  petition  against  the  mem- 
i)or8  of  an  insolvent  partnership,  the  ques- 
tion whether  one  of  the  alleged  partners 
was  in  fact  a  member  of  the  firm  is  not  a 
question  which  should  be  submitted  to  a 
jury. 

A  mount  of  indebtedness  and  valuation  of 
property. —  An  issue  aa  to  the  insolvency 
of  an  alleged  bankrupt  involves,  as  ele- 
ments, the  questions  of  the  amount  of  his 
indebtedness,  and  the  fair  valuation  of  his 
property,  both  of  which  he  is  entitled  to 
have  determined  by  a  jury;  and  the  court 
cannot  make  a  preliminary  finding  as  to 
the  validitv  and  amount  of  the  claims  of 
certain  creditors  which  will  be  conclusive 
on  the  jury  upon  the  trial  of  such  issues. 
Schloss  V.  Strellow,  (C.  C.  A.  3d  Cir. 
1007)  166  Fed.  662,  19  Am.  Bankr.  Rep. 
359;  In  re  Farthing,  (E.  D.  N.  C.  1913) 
202  Fed.  657. 

Trial  according  to  common  law. — ^When, 
on  an  issue  of  fact  as  to  the  existence  of 
ground  for  adjudication,  a  jury  trial  is 
demanded  as  of  right,  the  trial  proceeds 
according  to  the  course  of  common  law. 
FUiott  V.  Toeppner,  (1902)  187  U.  S.  327, 
23  S.  Ct.  133,  47  U.  S.  (L.  ed.)  200,  9  Am. 
Bankr.  Rep.  54;  Duncan  t>.  Landis,  (C.  C. 
A.  3d  Cir.  1901)  106  Fed.  839,  5  Am. 
Bankr.  Rep.  649;  In  re  Ward,  (D.  C.  N.  J. 
1908)  161  Fed.  755,  20  Am.  Bankr.  Rep. 
482. 

Burden  of  proof. —  On  a  trial  by  jury 
the  burden  of  proving  insolvency  was  on 
the  petitioners.  jSlcCtowan  v.  Knittel,  (C. 
C.  A.  3d  Cir.  1905)  137  Fed.  453,  15  Am. 
Bankr.  Rep.  1. 

A  motion  by  both  parties  for  a  per- 
emptory instruction  is  equivalent  to  a 
request  for  a  finding  of  the  facts  by  the 
court,  and,  if  the  court  directs  a  verdict 
for  one  of  the  parties,  both  are  concluded 


by  the  facts  thereby  found.  Bradley  Tim- 
ber Co.  t'.  White,  (C.  C.  A.  6th  Cir,  1903) 
121  Fed.  779,  10  Am.  Bankr.  Rep.  329. 

Direction  of  verdict. —  If  the  evidence 
on  the  question  of  insolvency  is  of  such  a 
conclusive  character  that  upon  it  as  a 
whole  the  court  would  feel  constrained  to 
set  aside  a  verdict  of  solvency,  if  one  were 
rendered,  it  may  direct  a  verdict  of  in- 
solvency although  there  be  conflicting  evi- 
dence as  to  details  not  essential  to  a  con- 
clusion. In  re  Iron  Clad  Mfg.  Co.,  (C. 
C.  A.  2d  Cir.  1912)    197  Fed.  280. 

Waiver  of  right  to  jury  trial  —  Failure 
to  demand. —  The  failure  of  an  alleged 
involuntary  bankrupt  to  formally  apply 
for  a  jury,  in  writing,  at  or  before  tlie 
time  when  an  answ^er  is  required,  operates 
as  a  waiver  of  the  statutory  right  to  a 
trial  by  jury.  Bray  v.  Cobb,  (E.  D.  N.  C. 
1898)  91  Fed.  102,  1  Am.  Bankr.  Rep 
153;  In  re  Mackey,  (D.  C.  Del.  1901)  110 
Fed.  355;  Oil  Well  Supply  Co.  v.  Hall, 
(C.  C.  A.  4th  Cir.  1904)  128  Fed.  875, 
11  Am.  Bankr.  Rep.  738;  In  re  Neasmith, 
(C.  C.  A.  6th  Cir.  1906)  147  Fed.  160, 
17  Am.  Bankr.  Rep.  128. 

Waiver  by  admissions  made  in  answer. 
—  The  statute  does  not  entitle  an  alleged 
bankrupt  to  a  jury  trial  where  by  his 
answer  he  admits  his  insolvency  and  the 
commission  of  the  alleged  acts  of  bank- 
ruptcy, but  alleges  that  he  is  not  amenable 
to  bankruptcy  proceedings  because  chiefly 
engaged  in  farming.  Stephens  v.  Mer- 
chants' Nat.  Bank,  (C.  C.  A.  7th  Cir. 
1907)  154  Fed.  341,  18  Am.  Bankr.  Rep. 
660. 

Failure  to  deny  commission  of  act  of 
bankruptcy. —  In  the  case  of  a  petition  in 
involuntary  bankruptcy  alleging  the  mak- 
ing of  a  general  assignment  for  creditors, 
where  the  defense  set  up  by  the  debtor  is 
that  the  petitioning  creditors  are  estopped, 
by  their  conduct,  with  reference  to  the 
assignment,  to  maintain  a  petition  based 
thereon,  he  is  not  entitled  to  a  trial  by 
jury.  Simonson  v,  Sinsheimer,  (C.  C.  A. 
6th  Cir.  1900)  100  Fed.  426,  3  Am.  Bankr. 
Rep.  824. 


h  [Attendance  of  jury  —  certifying  case  to  other  court.]  If  a  jury  is 
not  in  attendance  upon  the  court,  one  may  be  specially  summoned  for  the 
trial;  or  the  case  may  be  postponed,  or,  if  the- case  is  pending  in  one  of  the 
district  courts  within  the  jurisdiction  of  a  circuit  court  of  the  United 
States,  it  may  be  certified  for  trial  to  the  circuit  court  sitting  at  the  same 
place,  or  by  consent  of  parties  when  sitting  at  any  other  place  in  the  same 
district,  if  such  circuit  court  has  or  is  to  have  a  jury  first  in  attendance. 
[{1898)  30  Stat,  L.  551.] 

Circuit  Courts  are  abolished  by  Judicial  Code,  sec.  289,  in  title  Judiciabt. 


c  [Laws  as  to  jury  trials  applicable.]  The  right  to  submit  matters  in 
controversy,  or  an  alleged  offense  under  this  Act,  to  a  jury  shall  be  deter- 
mined and  enjoyed,  except  as  provided  by  this  Act,  according  to  the  United 


750 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  80  a  (1) 


States  laws  now  in  force  or  such  as  may  be  hereafter  enacted  in  relation 
to  trials  by  jury.     [{1898)  30  Stat.  L.  551.] 


Submission  of  matters  in  controversy  to 
jury. —  The  submission  of  issues  of  fact 
to  a  jury  in  an  involuntary  bankruptcy 
proceeding,  under  section  19.c,  is  within 
the  discretion  of  the  judge  of  the  Bank- 
ruptcy Court,  and  the  verdict  returned  is 
wholly  advisory.  In  re  Rude,  (D.  C.  Ky. 
1900)  101  Fed.  805,  4  Am.  Bankr.  Rep. 
319;  Morss  r.  Franklin  Coal  Co.,  (M.  D. 
Pa.  1903)  125  Fed.  998,  11  Am.  Bankr. 
Rep.  423;  Oil  Well  Supply  Co.  v.  Hall, 
(C.  C.  A.  4th  Cir.   1904)    128  Fed.  875, 


11  Am.  Bankr.  Rep.  738;  In  re  Neasmith, 
(C.  C.  A.  6th  Cir.  1906)  147  Fed.  160, 
17  Am.  Bankr.  Rep.  128;  Carpenter  v. 
Cudd,  (4th  Cir.  1909)  174  Fed.  603,  98 
C.  C.  A.  449;  In  re  Wakefield,  (N.  D. 
Cal.  1910)   182  Fed.  247. 

Ajq  adverse  claimant  of  property  in  pos- 
session of  the  trustee  has  a  right  to  a 
trial  by  jury  in  a  plenary  suit  brought 
against  him  in  the  Bankruptcy  Court  by 
the  trustee.  Per  Wallace,  C.  J.,  in  In  re 
Russell,    (C.  C.   A.   1900)    101   Fed.  248. 


Sec.  20.  Oaths,  Affirmations. —  a  [Who  may  administer.]  Oaths 
required  by  this  Act,  except  upon  hearings  in  court,  may  be  adminis- 
tered by 

(1)  referees; 

(2)  [Authorized  officers.]  officers  authorized  to  administer  oaths  in 
proceedings  before  the  courts  of  the  United  States,  or  under  the  laws  of 
the  State  where  the  same  are  to  be  taken ;  and 


A  notary  public  is  an  officer  authorized 
to  administer  oaths  in  proceedings  in  the 
courts  of  the  United  States  by  Act  of 
Aug.  15,  1876,  ch.  304,  19  Stat.  L.  206, 
in  title  Notabies  Public,  and  an  oath 
taken  before  him  is  sufficiently  authenti- 
cated, prima  facie,  by  what  purport  to  be 
the  notary's  official  signature  and  seal, 
although  made  in  a  different  state  from 
that  in  which  the  proceedings  are  pend- 
ing, and  without  regard  to  the  special 
requirements  of  the  state  statutes.  In  re 
Pancoast,  (E.  D.  Pa.  1904)  129  Fed.  643, 
12  Am.  Bankr.  Rep.  275.  See  also  In  re 
Kindt,  (S.  D.  la.  1900)  98  Fed.  403,  3 
Am.  Bankr.  Rep.  443;  In  re  Kimball,  (D. 
C.  Mass.  1899)  100  Fed.  777,  4  Am. 
Bankr.  Rep.  144. 

A  notary's  certificate  of  acknowledgment 
to  the  power  of  attorney  to  a  proxy  of  the 
bankrupt's  creditor  is  sufficient,  though 
having  no  venue,  where  it*  complies  with 
Form  Xo.  21.  In  re  Henschel,  (C.  C.  A. 
2d  Cir.  1902)  113  Fed.  443,  7  Am.  Bankr. 
Rep.  662,  reversing  (S.  D.  N.  Y.  1901) 
109  Fed.  861,  6  Am.  Bankr.  Rep.  305. 

As  to  the  requisites  of  a  notarial  seal, 
see  In  re  Nebe,  (1875)  11  Nat.  Bankr. 
Reg.  289,  17  Fed.  Cas.  No.  10,073;  In  re 
Phillips,  (1876)  14  Nat.  Bankr.  Reg.  219, 
19  Fed.  Cas.  No.  11,098;  and  In  re  Port 
Huron  Dry  Dock  Co.,  (1876)  14  Nat. 
Bankr.  Reg.  253,  19  Fed.  Cas.  No.  11,293, 
which  were  cases  arising  under  the  Bank- 
rupt Act  of  1867. 

Verification  before  attorney  for  afSant. 
—  It  has  been  held  that  it  is  not  a  valid 


objection  to  the  proof  of  a  claim  against 
the  estate  of  a  Imnkrupt,  that  the  officer 
taking  tlie  verification  thereof  is  the  cred- 
itor's attorney.  In  re  KimbaU,  (D.  C. 
Mass.  1899)  100  Fed.  777,  4  Am.  Bankr. 
Rep.  144. 

But  see  In  re  Brumelkamp,  (N.  D.  N.  Y. 
1899)  95  Fed.  814,  2  Am.  Bankr.  Rep. 
318,  wherein  it  was  held  that  the  verifica- 
tion of  the  petition  ^  and  schedules  were 
defective  in  that  they  were  made  before  a 
notary  public  who  was  the  attorney  of 
the  bankrupt.  See  also  In  re  Nebe,  (1876) 
11  Nat.  Bankr.  Reg.  289,  17  Fed.  Cas.  No. 
10,073,  wherein  it  was  held  that  a  cred- 
itor's proof  of  claim  was  insufficient  be- 
cause  his  oath  thereto  was  taken  by  a 
notary  already  employed  to  represent  him 
at  creditors'  meetings. 

But  the  fact  that  the  notary,  before 
whom  the  oath  was  taken,  subsequently 
becomes  the  affiant's  attorney,  does  not 
invalidate  the  verification.  In  re  Kindt, 
(S.  D.  la.  1900)  98  Fed.  403,  3.  Am. 
Bankr.  Rep.  443. 

A  justice  of  tne  peace,  if  authorized  by 
the  state  law  to  take  acknowledgments, 
may  take  the  acknowledgment  of  a  cred- 
itor to  a  letter  of  attorney  to  be  used  in 
the  selection  of  a  trustee.  In  re  Roy, 
(W.  D.  N.  Y.  1910)  185  Fed.  661,  26 
Am.    Bankr.   Rep.   4. 

A  commissioner  of  deeds  is  authorized 
to  take  the  verification  of  a  petition  in 
bankruptcy.  In  re  Morse,  (N.  D.  N.  Y. 
1914)  210  Fed.  900. 
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(3)  [Diplomatic  or  consular  officers.]    diplomatic  or  consular  officers  of 
the  United  States  in  any  foreign  country. 


Diplomatic  and  consular  officers. —  An 
acknowledgment  of  a  power  of  attorney 
before  a  diplomatic  or  consular  officer  in 
a  foreign  country  is  sufficient  to  authorize 


the  proof  of  a  creditor's  claim  before  the 
referee.  In  re  Sugenheimer,  (S.  D.  N.  Y. 
1800)  01  Fed.  744,  1  Am.  Bankr.  Hep. 
425. 


ft  [Affirmations.]  Any  person  conscientiously  opposed  to  taking  an  oath 
may,  in  lieu  thereof,  affirm.  Any  person  who  shall  affirm  falsely  shall  be 
punished  as  for  the  making  of  a  false  oath.     [{1898)  30  Stat,  L,  552,] 


Sec.  21.  Evidence. —  a  [Compulsory  attendance  of  witnesses.]  A  court 
of  bankruptcy  may,  upon  application  of  any  officer,  bankrupt,  or  creditor, 
by  order  require  any  designated  person,  including  the  bankrupt  and  his 
wife,  to  appear  in  court  or  before  a  referee  or  the  judge  of  any  State  court, 
to  be  examined  concerning  the  acts,  conduct,  or  property  of  a  bankrupt 
whose  estate  is  in  process  of  administration  under  this  Act:  [{Amended 
1903,  which  excepted  pending  cases)  32  Stat,  L.  798,] 

As  originally  enacted  section  10a  read  as  follows: 

"Section  21.  Eyidence. —  a  A  court  of  bankruptcy  may,  upon  application  of  any 
officer,  bankrupt,  or  creditor,  by  order  require  any  designatea  person,  including  the 
bankrupt,  who  is  a  competent  witness  under  the  laws  of  the  State  in  which  the  pro- 
ceedings are  pending,  to  appear  in  court  or  before  a  referee  or  the  judge  of  any  State 
court,  to  be  examined  concerning  the  acts,  conduct,  or  property  of  a  bankrupt  whose 
estate  is  in  process  of  administration  under  this  Act."     {30  Stat.  L.  S52,] 

In  1003  it  was  amended  "  so  as  to  read  as  "  in  the  text. 


As  to  examination  of  bankrupt,  see  sec- 
tion 7a  (0). 

Examination  of  third  persons  is  the 
subject  to  which  these  annotations  are 
confined. 

Purpose  and  scope  of  examination  — 
Purpose  of  examination, —  "  The  examina- 
tions thus  provided  are  not  intended  as 
means  of  producing  testimony  pertinent 
to  issues  then  on  trial,  but  their  object 
is  to  afford  to  the  creditors  and  the 
officer  charged  with  administering  the 
trust,  full  information  touching  the  bank- 
rupt's estate,  in  order  that  necessar;^ 
steps  may  be  taken  for  its  possession  and 
preservation."  In  re  Fixen,  (S.  D.  Cal. 
1899)  96  Fed.  755,  2  Am.  Bankr.  Rep. 
822  [citing  In  re  Earle,  (1860)  3  Nat. 
Bankr.  Rep.  304,  8  Fed.  Cas.  No.  4,244; 
Re  Krueger,  (1872)  2  Lowell  182,  14  Fed. 
Cas.  No.  7,942;  In  re  Lathrop,  14  Fed. 
Cas.  No.  8,106;  Matter  of  Stuyvesant 
Bank,  (1872)  6  Ben.  33,  23  Fed.  Cas. 
No.  13,582;  In  re  Mcndenhall,  (1874)  0 
Nat.  Bankr.  Reg.  285,  17  Fed.  Cas.  No. 
9,423];  In  re  Cobb,  (D.  C.  Mass.  1001) 
7  Am.  Bankr.  Rep.  104.  See  also  In  re 
Tlorgan,  (C.  C.  A.  1899)  98  Fed.  415, 
wherein  the  court  added  that  they  "  are 
intended  to  enable  creditors  to  discover 
transactions  which  may  affect  the  right 
of  tlie  bankrupt  to  obtain  a  discharge." 

Hence  it  is  not  necessary,  in  order  to 
authorize  the  examination,  that  any  suit 


should  be  pending.     In  re  Fixen,   (1899) 
06  Fed.  748. 

For  discovery. —  The  provisions  of  the 
Bankruptcy  Act  authorizing  the  examina- 
tion of  third  persons  as  witnesses  in  bank- 
ruptcy proceedings,  and  requiring  them  to 
produce  books  and  documents  when  called 
for,  are  intended  to  enable  creditors  to 
find  grounds  of  opposition  to  the  bank- 
rupt's discharge,  if  any  exist,  and  to 
enable  the  trustee  to  discover  assets  of 
the  estate  which  may  be  applied  to  the 
payment  of  the  bankrupt's  debts.  In  re 
Morgan,  (C.  C.  A.  2d  Cir.  1899)  98  Fed. 
414,  3  Am.  Bankr.  Rep.  263;  In  re  Bry- 
ant, (M.  D.  Pa.  1911)   188  Fed.  530. 

Scope  of  examination. —  The  examina- 
tion concerning  "  the  acts,  conduct  and 
property  of  a  bankrupt "  provided  by 
this  section  is  no  less  broad  in  its  scope 
than  the  examination  of  the  bankrupt 
himself  provided  by  section  7a  (9)  con- 
cerning '^  all  matters  which  may  affect 
the  administration  and  settlement  of  his 
estate."  Ulmer  v.  United  States,  (C.  C. 
A.  6th  Cir.  1915)  219  Fed.  641.  "In 
general,  a  large  latitude  of  inquiry  should 
be  allowed,"  and  the  examination  "  is  of 
necessity  to  a  considerable  extent  a  fish- 
ing examination."  In  re  Foerst,  (1890) 
93    Fed.    190. 

On  the  other  hand,  it  is  the  duty  of  the 
court  to  see  that  the  examination  does 
not  transcend  the  limit  of  a  legitimate  in- 
vestigation for  the  purposes  contemplated 
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by  the  statutory  provision.  In  re  Hot- 
gan,  (C  C.  A.  1899)  98  Fed.  41.).  Section 
21a  "should  be  liberally  construed,  so  as 
to  enforce  full  and  frank  answers  by  wit- 
nesses who  are  being  examined  under  its 
provisions  as  to  the  *  acts,  conduct,  or 
property  of  the  bankrupt.*  .  .  .  But  the 
Act  does  not  demand  such  liberality  of 
construction  when  it  is  sought  to  inquire 
into  the  acts,  conduct,  or  property  of  any 
person  other  than  the  bankrupt  himself." 
In  re  Carley,  (1901)    106  Fed.  863. 

"  The  Act  does  not  authorize  .  .  .  any 
examination  whatever  into  matters  otlier 
than-  those  specifically  mentioned,  which 
might,  however,  include  cases  where  the 
acts,  conduct,  or  property  of  the  w^itness 
are  so  connected  or  interwoven  with  those 
of  the  bankrupt  as  to  make  them  virtually 
the  same  by  reason  of  community  of  in- 
terest." In  re  Carley,  (1901)  106  Fed. 
863. 

Hotcever,  the  ewamination  is  not  in- 
tended da  a  means  of  producing  testimonyf 
pertinent  to  issues  on  trial,  and  is  not 
directed  to  a  defined  issue  between  parties. 
In  re  Fixen,  (S.  D.  Cal.  1899)  96  Fed. 
755,  2  Am.  Bankr.  Rep.  822 ;  In  re  Wilcox, 
(C.  C.  A.  2d  Cir.  1900)  109  Fed.  628,  6 
Am.  Bankr.  Rep.  362;  Matter  of  Adler, 
(E.  D.  La.  1908)  21  Am.  Bankr.  Rep. 
302. 

But  the  exercise  of  a  wide  discretion  by 
the  Bankruptcy  Court  will  not  be  inter- 
fered with  by  an  appellate  court  except 
when  it  has  been  manifestly  abused.  In 
re  Horgan,   (C.  C.  A.  1899)   98  Fed.  415. 

A  creditor's  mere  affidavit  of  belief  does 
not  authorize  the  examination  of  the  wit- 
ness as  to  matters  which  the  witness 
positively  declares  have  no  relation  to  the 
acts,  conduct,  or  property  of  the  bankrupt. 
In  re  Carley,  (1901)  106  Fed.  865.  But 
see  People's  Bank  r.  Brown,  (C.  C  A. 
1902)  112  Fed.  652,  and  In  re  Fixen, 
(1899)  96  Fed.  748,  holding  that  the 
relevancy  or  irrelevancy  of  the  testimony 
sought  is  not  a  matter  for  the  witness, 
but  for  the  court. 

In  In  re  Horgan,  (C.  C.  A.  1899)  98 
Fed.  414,  it  was  held,  under  the  circum- 
stances there  stated,  that  the  president  of 
a  corporation  under  examination  was 
properly  fined  for  contempt  in  refusing 
to  produce  the  books  of  the  corporation 
for  inspection. 

The  witness  cannot  decline  to  testify  on 
the  ground  that  his  answers  may  furnish 
evidence  against  him  in  any  suit  the 
trustee  may  decide  to  Institute  against 
the  witness.  In  re  Cliffe,  (1899)  97  Fed. 
540;  In  re  Fay,  (1870)  3  Nat.  Bankr. 
Reg.  660,  8  Fed.  Cas.  No.  4,708.  See  also 
In  re  Uorgan,  (C.  C.  A.  1899)  98  Fed. 
415;  In  re  Pioneer  Paper  Co.,  (1869) 
7  Nat.  Bankr.  Reg.  250,  19  Fed.  Cas.  No. 
11,178;  Garrison  r.  Markley,  (1872)  7 
Nat.  Bankr.  Reg.  246,  10  Fed.  Cas.  No. 
■i,256. 


Adjudication  as  condition  precedent  to 
examination. —  An  adjudication  in  bank- 
ruptcy is  not  a  condition  precedent  to 
the  proceedings  provided  for  in  this  sec- 
tion. Cameron  r.  U.  S.,  (C.  C.  A.  2d  Cir. 
1911)  192  Fed.  548,  reversed  on  other 
grounds  (1914)  231  U.  S.  710,  34  S.  Ct. 
244,  58  U.  S.   (L.  ed.)  448. 

"  Process  of  administration." — An  estate 
is  *'  in  process  of  administration  "  and  an 
examination  ordered  is  within  the  jurisdic- 
tion of  the  court,  after  the  filing  of  the 
petition  in  bankruptcy  and  the  appoint- 
ment of  a  receiver.  Cameron  v.  V.  S., 
(1914)  231  U.  S.  710,  34  S.  Ct.  244,  58 
U.  S.  (L.  ed.)  448,  reversing  on  other 
grounds  (C.  C.  A.  2d  Cir.  1911)  192  Fed. 
548. 

Who  may  be  examined. —  In  accordance 
with  the  provisions  of  section  21o,  any 
/compiitent  witness,  including  the  bankrupt 
and  his  wife,  may  be  examined  concerning 
the  acts,  conduct,  or  property  of  a  bank- 
rupt w'hose  estate  is  in  profCHs  of  adminis- 
tration. In  re  Feinberg,  (1869)  3  Ben. 
162,  8  Fed.  Cas.  No.  4,716;  In  re  Cliffe, 
(E.  D.  Pa..  1899)  97  Fed.  540,  3  Am. 
Bankr.  Rep.  257;  In  re  McCormick,  (S.  D. 
N.  Y.  1899)  97  Fed.  5G6,  3  Am.  Bankr. 
Rep.  340;  In  re  Sumner.  (E.  D.  N.  Y. 
1900)  101  Fed.  224,  4  Am.  Bankr.  Rep. 
123;  In  re  Carley,  (D.  C.  Ky.  1901)  106 
Fed.  862,  5  Am.  Bankr.  Rep.  654;  People's 
Bank  v.  Brown,  (C.  C.  A.  3d  Cir.  1902) 
112  Fed.  ff52,  7  Am.  Bankr.  Rep.  476;  In 
re  Pursell,  (D.  C.  Conn.  1902)  114»  Fed. 
371,  8  Am.  Bankr.  Rep.  96;  In  re  Hem- 
street,  (N.  D.  la.  1902)  117  Fed.  568,  8 
Am.  Bankr.  Rep.  760;  In  re  Williams,  (W. 
D.  Tenn.  1903)  123  Fed.  321,  10  Am. 
Bankr.  Rep.  538;  In  re  Watkinson,  (E.  D. 
Pa.  1904)  130  Fed.  218,  12  Am.  Bankr. 
Rep.  370;  In  re  Andrews,  (D.  C.  Mass. 
1904)  130  Fed.  383,  12  Am.  Bankr.  Rep, 
267;  In  re  Sutter,  (S.  D.  N.  Y.  1904) 
131  Fed.  654,  11  Am.  Bankr.  Rep.  632;  In 
re  Abbey  Press,  (C.  C.  A.  2d  Cir.  1904) 
134  Fed.  51,  13  Am.  Bankr.  Rep.  11;  In  re 
Fellerman,  (S.  D.  N.  Y.  1906)  149  Fed. 
244,  17  Am.  Bankr.  Rep.  785;  Smith  v. 
Au  Gres  Tp.,  (C.  C.  A.  6th  Cir.  1906)  150 
Fed.  257,  17  Am.  Bankr.  Rep.  745;  In  re 
Marcus,  (D.  C.  Vt.  IOCS)  160  Fed.  229,  20 
Am.  Bankr.  Rep.  397 ;  In  re  Alper,  ( S.  D. 
N.  Y.  1907)  162  Fed.  207,  19  Am.  Bankr. 
Rep.  612;  In  re  Schwartz  &  Co.,  (S.  D. 
N.  Y.  1912)  201  Fed.  166;  In  re  Connelly, 
(E.  D.  N.  Y.  1913)  204  Fed.  479;  In  re 
Felts,  (N.  D.  la.  1009)  205  Fed.  983;  In  re 
Pierce,  (W.  D.  Wash.  1914)  210  Fed.  389; 
Rawlins  v.  Hall-Kjjps  Clothing  Co.,  (C.  C 
A.  5th  Cir.  1914)  217  Fed.  884. 

Prior  to  the  amendment  of  1903,  which 
incliKl(»d  the  bankrupt's  wife  in  the  class 
of  dcsijxiiated  persons,  it  was  held  that  the 
bankrupt's  wile,  not  brought  in  as  a  party, 
could  not  be  examined  under  this  section 
in  a  stale  where  her  common-law^  incompe- 
tence Lad  not  neen  removed  by  statute.    In 
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re  Maver.  (1899)  97  Fed.  328;  In  re 
Fowlor."  nsnO)  93  Fed.  417;  In  re  Jeffer- 
son, (1899)  96  Fed.  826.  And  under  the 
Bankrupt  Act  of  1867  the  husband's  com- 
munications to  his  wife  regarding  his  prop- 
erty were  privileged,  though  the  Act  in 
terms  authorized  the  examination  of  the 
wife  for  good  cause  shown.  Re  Gilbert, 
(1869)  1  Lowell  (U.  S.)  34a  In  In  re 
Foerst,  (1899)  93  Fed.  190,  the  bankrupt's 
wife  was  examined  concerning  the  time 
when  and  manner  in  which  she  received 
moneys  in  her  possession,  but  the  question 
of  competency  was  not  raised,  the  state 
statute  removing  the  common-law  restric- 
tion. 
Right  to  have  examination  discretionary. 

—  While  the  statute  authorizes  the  court, 
on  a  creditor's  application,  to  summon  a 
third  person  for  examination  regarding  the 
affairs  or  estate  of  a  bankrupt,  it  does  not 
give  a  creditor  an  unqualified  right  to  de- 
mand the  Issuance  of  such  a  summons,  the 
awarding  of  which  is  in  all  cases  discre- 
tionary. In  re  Andrews,  (D.  C.  Mass. 
1904)  130  Fed.  383. 

Examination  of  claimant  against  estate. 

—  A  party  in  interest,  objecting  to  the  al- 
lowance of  a  claim  proved  against  the  es- 
tate of  a  bankrupt,  is  entitled,  in  support 
of  his  objection,  to  exariiine  the  claimant 
and  other  witnesses,  if  their  attendance 
can  be  secured  witliout  embiirrassing  delay. 
In  re  Sumner,  ( E.  D.  N.  Y.  1900)  101  Fed. 
224,  4  Am.  Bankr.  Rep.  123. 

Adverse  claimant  may  he  examined  irre- 
spective of  ichere  he  may  he  sued. —  The 
provisions  of  the  Bankruptcy  Act  deter- 
mining the  forum  in  which  suits  by  a 
trustee  in  bankruptcy  against  an  adverse 
claimant  may  be  brought,  do  not  in  any 
way  limit  the  right  of  the  trustee  to  ex- 
amine any  competent  witness  concerning 
the  acts,  conduct,  or  property  of  the  liank- 
nipt;  aid  he  may  examine  a  creditor, 
whose  claim  he  disputes,  concerning  the 
extent  and  nature  of  the  bankrupt's  alleged 
indebtedness  to  him,  without  regard  to  the 
question  as  to  what  court,  federal  or  state, 
would  have  jurisdiction  of  the  trustee's 
suit  against  such  crrditor  if  he  should  de- 
cide to  sue.  In  re  ClifTe,  (E.  D.  Pa.  1899) 
97  Fed.  540,  3  Am.  Bankr.  Rep.  2.57. 

Exatninaiion  of  secured  creditor. — 
Where  a  bankruptcy  proceeding  has  been 
referred  generally  to  the  referee,  he  has 
jurisdiction  to  order  a  secured  creditor  to 
appear  before  him  for  examination.  In  re 
Abbey  Press,  (C.  C.  A.  2d  Cir.  1904)  134 
Fed.  51,  13  Am.  Bankr.  Rep.  11. 

Trustee  in  insolrmcy  proceedings. —  A 
trustee  in  bankruptcy  may  require  the  ex- 
amination of  a  trustee  in  insolvency  ap- 
pointed under  the  state  laws  more  than 
four  months  before  the  commoncement  of 
the  bankrupt cv  proorodings.  concerning  the 
disposition  made  by  him  of  the  bankrupt's 
assets.  In  re  Pursoll.  (D.  C.  Conn.  1902) 
114  Fed.  371,  8  Am.  Bankr.  Rep.  &6. 
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A  hankrupt's  husband  cannot  be  com- 
pelled to  testify  without  payment  to  him 
of  his  lawful  fees.  In  re  Alarcus,  (D.  C. 
Vt.  1908)  1«0  Fed.  229,  20  Am.  Bankr. 
Rep.  397. 

Waiver  of  objection  to  subpoena. — 
Where  a  witness  appeared  for  examination 
before  a  referee  in  bankruptcy,  without 
objection  on  the  ground  that  the  subpcena 
was  not  sealed,  it  was  held  that  the  defect 
was  waived.  In  re  Abbev  Press,  (C.  C.  A. 
2d  Cir.  1904)  134  Fed.  51,  13  Am.  Bankr. 
Rep.  11. 

Suit  pending  not  necessary. —  It  is  not 
necessary  to  the  ordering  of  such  an  exam- 
ination that  there  should  be  a  suit  pend- 
ing bv  or  against  the  bankrupt  or  his  es- 
tate. '  In  re  Fixen,  (S.  D.  Cal.  1899)  96 
Fed.  748,  2  Am.  Bankr.  Rep.  822. 

Examination  of  books  and  papers. — 
The  right  to  examine  witnesses,  under  sec- 
tion 21a,  includes  the  right  to  examine  such 
books  and  written  instruments  as  relate 
to  the  acts,  conduct,  or  property  of  the 
bankrupt,  and  are  under  the  control  or  in 
the  possession  of  the  witness.  In  re  Fixen, 
(S.  D.  Cal.  1899)  96  Fed.  748,  2  Am. 
Bankr.  Rep.  822;  In  re  Hark,  (E.  D.  Pa. 
1905)  136  Fed.  986,  14  Am.  Bankr.  Rep. 
624;  In  re  Hess,  (E.  D.  Pa.  1905)  136  Fed. 
988,  14  Am.  Bankr.  Rep.  826;  In  re  Sully, 
(S.  D.  N.  Y.  1905)  142  Fed.  895,  15  Am. 
Bankr.  Rep.  304;  In  re  Davis  Tailoring 
Co.,  (D.  C.  N.  J.  1906)  144  Fed.  285,  16 
Am.  Bankr.  Rep.  486;  In  re  \Vheeler,   (C. 

C.  A.  2d  Cir.' 1907)  158  Fed.  603,  19  Am. 
Bankr.  Rep.  461,  reversing  (D.  C.  Conn. 
lf^07)  18  Am.  Bankr.  Rep.  421;  In  re  U. 
S.  Graphite  Co.,  (E.  D.  Pa.  1908)  161  Fed. 
583,  20  Am.  Bankr.  Rep.  280;  In  re  Iron- 
clad Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1912)  20L 
Fed.  66. 

Relevancy  for  court  to  determine. —  A 
witness  cannot  refuse  to  produce  the  books 
and  papers  called  for,  or  to  answer  ques- 
tions relating  thereto,  on  the  ground  that 
they  contain  nothing  relating  to  the  bank- 
rupt's property,  as  this  matter  is  not  left 
to  the  opinion  of  the  witness,  but  must  be 
determined  by  the  court.    In  re  Fixen,  (S. 

D.  Cal.  1899)  9Q  Fed.  748,  2  Am.  Bankr. 
Rep.  822. 

Examination  a^fced  in  bad  faith  will  be 
denied. —  An  application  by  a  creditor  for 
leave  to  examine  the  books  of  a  bankrupt, 
in  the  hands  of  his  trustee,  should  be  de- 
nied where  it  fairly  appears  that  it  is  not 
made  in  good  faith  in  his  own  interest,  but 
in  the  interest  of  one  who  is  not  a  creditor 
and  who  has  no  right  to  such  examination. 
In  re  Sully,  (S.  D.  N.  Y.  1905)  142  Fed. 
895,  15  Am.  Bankr.  Rep.  304. 

Application  for  examination  —  Who  may 
apply. —  The  application  for  the  examina- 
tion of  a  witness,  under  section  21a,  may 
be  made  by  any  officer,  the  bankrupt,  or  a 
creditor.  In  re  Jehu,  (N.  D.  la.  1899)  94 
Fed.  638,  2  Am.  Bankr.  Rep.  408;  In  re 
Hioward,   (N.  D.  Cal.  1899)   95  Fed.  415,  2 
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Am.  Bankr    Hep.  582;  In  re  Walker,   (D. 

C.  N.  D.  1899)  96  Fed.  650,  3  Am.  Bankr. 
Rep.  55;  In  re  Fixen,  (S.  D.  Cal.  1899)  96 
Fed.  748,  2  Am.  Bankr.  Rep.  822;  In  re 
Horgan,  (C.  C.  A.  2d  Cir.  1899)  98  Fed. 
414,  3  Am.  Bankr.  Rep.  253;  In  re  An- 
drews, (D.  C.  MaBB.  1904)  130  Fed.  383, 
12  Am.  Bankr.  Rep.  267;  In  re  Alphin, 
etc..  Cotton  Co.,  (E.  D.  Ark.  1904)  191 
Fed.  824,  12  Am.  Bankr.  Hep.  653;  In  re 
Abbey  PresB,  (C.  C.  A.  2d  Cir.  1904)  134 
Fed.  51,  13  Am.  Bankr.  Rep.  11;  In  re 
Fleischer,  (S.  D.  N.  Y.  1907)  151  Fed.  81, 
18  Am.  Bankr.  Rep.  194;  In  re  Kuffler,  (E. 

D.  N.  Y.  1907)  153  Fed.  667,  18  Am.  Bankr. 
Rep.  587;  In  re  U.  S.  Graphite  Co.,  (E.  D. 
Pa.  1908)  161  Fed.  583,  20  Am.  Bankr. 
Rep.  280;  In  re  Robinson,  (D.  C.  Minn. 
1910)  179  Fed.  724;  In  re  Thompson,  (W. 
D.  Pa.  .1910)    179  Fed.  874. 

Any  creditor  may  apply  for  examination. 
^At  the  first  meeting  of  creditors,  'in  a 
proceeding  in  bankruptcy,  any  person  who 
IS  actuallv  a  creditor  of  the  bankrupt,  and 
whose  debt  is  provable  under  the  Act,  is 
entitled  to  examine  the  bankrupt,  although 
he  has  not  made  formal  proof  of  his  claim; 
and  the  fact  that  his  name  is  included  in 
the  bankrupt's  list  of  creditors  will  be 
prima  facie  sufficient  evidence  of  his  hav- 
ing a  provable  debt.  In  re  Walker,  (D.  C. 
X.  D.  1899)  96  Fed.  550,  3  Am.  Bankr. 
Rep.  35. 

Formal  application  unnecessary. —  An 
order  made  by  a  referee  in  bankruptcy,  at 
the  instance  of  the  trustee,  requiring  a 
designated  person  to  appear  and  be  exam- 
ined as  a  witness  concerning  the  acts,  con- 
duct, and  property  of  the  bankrupt,  is 
valid  w^ithout-  a  formal  application  show- 
ing what  questions  are  to  be  asked  upon 
the  examination,  or  as  to  what  particular 
facts  the  witness  is  to  be  interrogated. 
The  simple  application  or  demand  of  the 
trustee  for  such  an  order  is  all  that  is  re- 
quired to  support  it.  In  re  Howard,  (N. 
D.  Cal.  1899)  95  Fed.  415,  2  Am.  Bankr. 
Rep.  582. 

When  application  refused. —  In  the  ab- 
sence of  a  showing  of  an  emergency  an  ap- 
plication for  an  order  for  examination 
will  be  refused  where  the  bankruptcy  peti- 
tion had  been  drifting  alone  for  nearly  18 
months,  and  (so  far  as  tne  record  dis- 
closes) no  eflfort  had  been  made  to  deter- 
mine the  issues  presented  by  the  creditors* 
petition  and  the  demurrer  and  the  answers 
thereto.  In  re  WUkes-Barre  Light  Co., 
(C.  C.  A.  3d  Cir.  1913)   208  Fed.  539. 

Under  the  Bankrupt  Act  of  1867  it 
seems  to  have  been  the  practice  to  require 
an  affidavit,  showing  cause  to  believe  that 
the  person  to  be  examined  could  disclose 
something  beneficial  to  the  creditors,  and 
his  examination  was  confined  to  the  sub- 
jects specified.  Re  Gilbert,  (1869)  1  Lowell 
(U.  S.)   340. 

Ancillary  jurisdiction. — A  Ignited  States 
District  Court  has  ancillary  jurisdiction 
to   order   the    examination*    of   witnesses, 


under  section  2 1  a.  in  aid  of  a  pioceeding 
pending  in  another  district!  In  re  Elkus. 
(1910)  216  U.  S.  115,  30  S.  Ct.  377,  54 
U.  S.  (L.  ed.)  407  {relifing  on  Babbitt  v. 
Dutcher,  (1910)  216  U.  S.  102,  30  S.  Ct 
372,  54  U.  S.  (L.  ed.)  402,  17  Ann.  Cas. 
969) ;  In  re  Sutter,  (S.  D.  N.  Y.  1904)  131 
Fed.  654,  11  Am.  Bankr.  Hep.  632;  In  rt 
Robinson,  (D.  C.  Minn.  1910)  179  Fed. 
724.  And  see  also,  as  to  the  right  to  take 
depositions  of  witnesses  residing  out  of  the 
district,  note  to  section  216.  As  to  tiie 
right  to  exercise  ancillary  jurisdiction  gen- 
erally. Bee  section  2  (20)  and  the  anno- 
tation thereunder. 

Where  it  is  sought  to  examine  a  resi- 
dent of  another  state,  in  support  of  a  cred- 
itor's specifications  of  objection  to  a  bank- 
rupt's discharge,  an  application  for  an 
order  requiring  the  witness  to  appear  be- 
fore a  referee  in  bankruptcy  and  submit 
to  examination  should  )je  made  to  the  fed- 
eral District  Court  of  the  district  wherein 
the  witness  resides.  In  re  Robinson,  (D. 
C.  Minn.  1910)   179  Fed.  724. 

Notice  of  examination. —  No  notice  need 
be  given  to  the  bankrupt  of  the  examina- 
tion of  a  witness  bv  the  trustee,  under  sec- 
tion 21a.  In  re  Cobb,  (D.  C.  Mass.  1901) 
7  Am.  Bankr.  Rep.  104. 

Where  a  claimant  against  the  bankrupt 
estate  had  no  notice,  at  the  time  of  the 
examination  of  the  bankrupt  and  other 
witnesses,  that  the  evidence  taken  thereon 
would  be  used  against  him  on  the  hearing 
of  his  claim,  it  was  held  that  such  evidence 
was  inadmissible  against  him.  In  re  Her- 
sey,  (X.  D.  la.  1909)  171  Fed.  1004,  22 
Am.  Bankr.  Rep.  863.  See  also  the  anno- 
tation under  section  bid. 

Conduct  of  examination* — As  a  general 
rule  the  examination  must  be  con£ied  to 
an  inquiry  as  to. the  acts,  conduct,  and 
property  of  the  bankrupt;  and  while  the 
scope  of  such  examination  is  necessarily 
broad,  and  considerable  latitude  must  be 
allowed,  matter  which  is  clearly  imma- 
terial and  irrelevant  should  be  excluded. 
In  re  Foerst,  (S.  D.  N.  Y.  1899)  93  Fed. 
190,  1  Am.  Bankr.  Rep.  259;  In  re  How- 
ard, (N.  D.  Cal.  1899)  95  Fed.  415,  2  Am. 
Bankr.  Rep.  582;  In  re  Hayden,  (S.  D. 
Fla.  1899)  96  Fed.  199,  1  Am.  Bankr.  Rep. 
670;  In  re  Fixen,  (S.  D.  CaL  1899)  96 
Fed.  748,  2  Am.  Bankr.  Rep.  822;  In  re 
Horgan,  (C.  C.  A.  2d  Cir.  1899)  98  Fed. 
414,  3  Am.  Bankr.  Rep.  253;  In  re 
Brundage,  (N.  D.  la.  1900)  100  Fed.  613, 
4  Am.  Bankr.  Rep.  47;  In  re  Carlev,  (D. 
C.  Ky.  1901)  106  Fed.  862,  6  Am.  Bankr. 
Rep.  554;  In  re  Pursell,  (D.  C.  Conn. 
1902)  114  Fed.  371,  8  Am.  Bankr.  Rep. 
96;  In  re  Williams,  (W.  D.  Tenn.  1903) 
123  Fed.  321,  10  Am.  Bankr.  Rep.  538; 
In  re  Romine,  (N.  D.  W.  Va.  1905)  138 
Fed.  837,  14  Am.  Bankr.  Rep.  785;  In  re 
Reid,  (E.  D.  Mich.  1906)  155  Fed.  933,  17 
Am.  Bankr.  Rep.  477;  In  re  Wheeler,  (C. 
C.  A.  2d  Cir.  1907)  158  Fed.  603,  19  Am. 
Bankr.  Rep.  461;  In  re  Ruos,  (E.  D.  Pa. 
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1906)  159  Fed.  252,  20  Am.  Bankr.  Rep. 
281 ;  U.  S.  V,  Wechsler,  (S.  D.  N.  Y.  1905) 

16  Am.  Bankr.  Rep.  1;  In  re  Walton,  1 
Nat.  Bankr.  N.  533;  In  re  Pittner,  2  Nat 
Bankr.  N.  915. 

Ordinarily  the  ewamination  is  made  by 
the  trustee,  and  after  his  appointment  a 
creditor  should  apply  to  him.  If  the  trus- 
tee refuses  to  undertake  the  examination, 
the  creditor  may  apply  to  the  court  for  an 
order  directing  him  to  do  so.  To  order 
the  trustee  to  examine  is  -manifestly  a 
matter  of  discretion.  Doubtless  the  cred- 
itor may  apply  to  the  court  in  order  to 
carry  on  the  examination  himself,  but  the 
court  is  not  wholly  without  discretion  to 
refuse  thfc  application.  The  examination 
of  third  persons  concerning  the  bankrupt 
estate  is  anomalous;  and,  if  wholly  beyond 
the  control  of  the  court's  discretion,  it 
woidd  be  oppressive.  In  re  Andrews,  (D. 
C.  Mass.  1904)   130  Fed.  383. 

Determining  competency  of  ioitness, — 
Where,  in  a  proceeding  before  a  referee  in 
bankruptcy,  a  question  arises  concerning 
the  competency  of  a  witness,  the  referee 
should  decide  it  in  the  first  instance,  and 
should  not  certify  the  question  to  the  court 
until  requested  to  do  so  in  a  proper  man- 
ner. In  re  Rubs,  (E.  D.  Pa.  1908)  159 
Fed.  252,  20  Am.  Bankr.  Rep.  281;  In  re 
Harrison  Bros.,  (M.  D.  Pa.  1912)  197  Fed. 
320. 

Competency  of  witness  as  to  transac- 
tions uoith  deceased  person. —  In  a  proceed- 
ing in  a  federal  court,  the  competency  of 
a  witness  to  testify  to  a  transaction  with 
a  deceased  person  is  covered  by  R.  S.  sec. 
858,  title  Witnesses  herein,  and  is  to  be 
governed  by  that  section,  and  not  by  the 
statutes  of  the  state.  Smith  v.  Au  Gres 
Tp.,  (C.  C.  A.  6th  Cir.  1906)  150  Fed.  257, 

17  Am.  Bankr.  Rep.  745. 
Determining  relevancy  a/nd  materiality 

of  questions. —  The  witness  cannot  refuse 
to  answer  questions  relating  to  the  bank- 
rupt's property  on  the  ground  that  the  in- 
quiry is  irrelevant  and  immaterial;  the 
question  of  relevancy  and  'materiality  be- 
ing one  for  the  court.  People's  Bank  t;. 
Brown,  (C.  C.  A.  3d  Cir.  1902)  112  Fed. 
652,  7  Am.  Bankr.  Rep.  475;  In  re  Ruos, 
(E.  D.  Pa.  1908)  159  Fed.  252,  20  Am. 
Bankr.  Rep.  281. 

Full  and  frank  answers  required, —  Sec- 
tion 21a  should  be  lib^ally  construed,  so 
as  to  enforce  full  and  frank  answers  by  a 
witness  in  aid  of  the  bankruptcy  proceed- 
ings. In  re  Carley,  (D.  C.  Ky.  1901)  106 
Fed.  862,  5  Am.  Bankr.  Rep.  554. 

"  Concerning  the  property  of  a  bank- 
rupt '*'  means  the  discovery  of  the  existence, 
wherea'oouts,  or  disposition  of  property, 
and  cannot  be  extended  so  as  to  draw  from 
unwilling  outsiders  evidence  as  to  the 
value  of  what  the  bankrupt  admittedly 
owned  and  had  in  possession,  and  which 
was  in  the  hands  of  his  trustee.  In  re 
Seligman,  (&  D.  N.  Y.  1911)  192  Fed. 
750. 


Disclosure  of  personal  affairs. —  A 'ques- 
tion should  not  be  excluded,  or  the  witness 
be  excused  from  replying  to  it,  because  of 
his  assertion  that  his  answer,  if  made, 
would  disclose  the  personal  affairs  of  him- 
self or  of  others,  not  material  to  the  sub- 
ject of  the  inquiry.  People's  Bank  v. 
Brown,  (C.  C.  A.  3d  Cir.  1902)  112  Fed. 
652,  7  Am.  Bankr.  Rep.  475. 

But  the  statute  does  not  authorize  an 
inquiry  as  to  the  private  affairs  of  a  wit- 
ness, which  have  no  relation  to  the  ''  acts, 
conduct,  or  property  "  of  the  bankrupt.  In 
re  Carley,  (D.  C.  Ky.  1901)  106  Fed.  862, 
5  Am.  Bankr.  Rep.  554. 

Objection  that  testimony  may  be  subse- 
quently used  against  u:itness. —  A  creditor 
of  the  bankrupt,  being  examined  as  a  wit- 
ness in  the  proceedings,  cannot  refuse  to 
answer  questions  concerning  the  nature, 
extent,  or  evidences  of  his  claims  against 
the  bankrupt,  on  the  ground  that  his  an- 
swers may  furnish  evidence  which  may  be 
used  against  him  in  a  civil  suit  thereafter 
to  be  brought  by  the  trustee  in  bank- 
ruptcy. In  re  Cliflfe,  (E.  D.  Pa.  1899)  97 
Fed.  540,  3  Am.  Bankr.  Rep.  257. 

A  state  statute  which  provides  a  rule  of 
evidence  will  be  enforced  in  the  court  of 
bankruptcy.  In  re  Reid,  (E.  D.  Mich. 
1906)  155  Fed.  933,  17  Am.  Bankr.  Rep. 
477. 

Ewamination  before  masters  and  com- 
miseionera. —  The  Bankruptcy  Law  gives 
the  court  power  to  appomt  special  mas- 
ters, or  commissioners,  to  hold  hearings 
under  section  21a.  In  re  Stark,  (£.  D. 
N.  Y.  1907)  156  Fed.  694,  18  Am.  Bankr. 
Rep.  467. 

Privileged  communicationa. —  The  ques- 
tion whether  certain  communications  are 
privileged  is  to  be  determined  by  the  court 
and  not  by  the  witness.  People's  Bank  v. 
Brown,  (C.  C.  A.  3d  Cir.  1902)  112  Fed. 
652,  7  Am.  Bankr.  Rep.  475;  In  re  Reid, 
(E.  D.  Mich.  1906)  155  Fed.  933,  17  Am. 
Bankr.  Rep.  477. 

But  testimony,  although  privileged,  may 
be  used  for  all  purposes,  when  once  it  is 
brought  out.  In  re  Bendheim,  (S.  D.  N. 
Y.  1910)    180  Fed.  918. 

Incriminating  evidence. — A  witness  called 
imder  the  provisions  of  section  21a  will 
not  be  obliged  to  give  incriminating  evi- 
dence against  himself;  and  this  rule  also 
applies  to  documentary  evidence,  although 
the  court  may  order  the  production  of  the 
writing  to  ascertain,  by  inspection,  whether 
the  obieotion  thereto  is  well  foimded. 
Counselman  v.  Hitchcock,  (1802)  142  U. 
S.  547,  12  S.  Ct.  195,  35  U.  S.  (L.  ed.) 
1110;  In  re  Feldstein,  (S.  D.  N.  Y.  1900) 
103  Fed.  209,  4  Am.  Bankr.  Rep.  321 ;  In 
re  Smith,  (S.  D.  N.  Y.  1902)  112  Fed.  509, 
7  Am.  Bankr.  Rep.  213;  In  re  Nachman, 
(1902)  114  Fed.  905;  In  re  Kanter,  iS. 
D.  N.  v..  1902)  '117  Fed.  356,  9  Am. 
Bankr.  Rep.  104;  In  re  Hess,  (E.  D.  Pa. 
1905)  134  Fed.  109,  14  Am.  Bankr.  Rep. 
559;   In  re  Hark,    (£.  D.  Pa.   1905)    136 
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Fed.' 986,  14  Am.  Baiikr.  Rep.  024;  In  re 
Hooks  Smelting  Co.,  (E.  1).  Pa.  1905)  138 
Fed.  954,  15  Am.  Bankr.  Rep.  83:  In  re 
Rosenblatt,  (E.  D.  Pa.  1906)  143  Fed.  663, 
16  Am.  Bankr.  Rep.  306. 

Contempt  in  refusal  to  answer. —  In  In 
re  Fixen,  (1899)  96  Fed.  748,  it  was  held 
that  the  witness  should  not  be  punished 
for  contempt  for  refusing  to  answer  ques- 
tions or  to  produce  books,  as  he  did  so 
under  the  advice  of  counsel  given  in  good 
faith,  and  was  willing  to  submit  to  an 
examination. 

Right  of  witness  to  counsel. —  A  wit- 
ness is  not  entitled  as  a  matter  of  strict 
legal  right  to  the  aid  of  counsel  upon  his 
examination.  In  re  Fredenberg,  (1868)  2 
Ben.  133,  9  Fed.  Cas.  No.  5,075;  In  re 
Feinberg,  (1869)  3  Ben.  162,  8  Fed.  Cas. 
No.  4,716;  In  re  Stuyvesant  Bank,  (1872) 
6  Ben.  33,  23  Fed.  Cas.  No.  13,682;  In  re 
Comstock,  (1875)  3  Sawy.  (U.  S.)  517,  6 
Fed.  Cas.  No.  3,080;  In  re  Howard,  (\.  D. 
Cal.  1899)  95  Fed.  415,  2  Am.  Bankr.  Rep. 
682.  But  it  may  be  permitted,  in  the  dis- 
cretion of  the  court,  where  the  examina- 
tion is  of  such  a  nature  as  to  warrant  it. 


In  re  Abbey  Press,  (C.  C.  A.  2d  Cir.  1004) 
134  Fed.  51,  13  Am.  Bankr.  Hep.  11;  /.i  »€ 
Hark,  (K.  D.  Pa.  1905)  136  Fed.  986,  14 
Am.  Bankr.  Rep.  624;  In  re  Cobb,  (I).  C. 
Mass.  1901)  7  Am.  Bankr.  Rep.  104; 
Matter  of  Adler,  (E.  D.  La.  1908)  21  Am. 
Bankr.  Rep.  302. 

Further  examination. —  The  bankrupt  is 
required  to  attend  for  examination  before 
the  referee  whenever  reasonably  required 
by  creditors  for  the  purpose  of  objecting 
to  his  discharge;  and  the  fact  that  he  at- 
tended on  the  return  dav  of  the  order  to 
show  cause  why  his  discharge  should  not 
be  granted,  does  not  relieve  him  from  fur- 
ther examination  if  deemed  necessary  by 
the  referee.  In  re  Mellen,  (1899)  97  Fed. 
326. 

Testimony  available  only  pro  hac  vice. 
—  Inasmuch  as  the  testimony  of  third 
persons  on  these  examinations  is  not  di- 
rected to  a  defined  issue  and  may  embrace 
more  or  less  hearsay,  such  testimony  is 
not  admissible  against  the  bankrupt  on 
opposition  to  his  application  for  discharge. 
In  re  Wilcox,  (CCA  1900)  109  Fed. 
628. 


[Examination  of  bankrupt's  wife.]  Provided,  That  the  wife  may  be 
examined  only  touching  business  transacted  by  her  or  to  which  she  is  a 
party,  and  to  determine  the  fact  whether  she  has  transacted  or  been  a 
party  to  any  business  of  the  bankrupt.  [{Inserted  1903,  which  excepted 
pending  cases)  32  Stat,  L,  798.] 

This  proviso  was  not  in  section  21a  as  originaUy  enacted. 


Examination  of  bankrupt's  wife. —  A 
certain  latitude  must  be  permitted  in  the 
examination  of  the  bankrupt's  wife,  and, 
where  there  is  reasonable  ground  there- 
for, she  may  be  examined  to  determine 
whether  a  business  conducted  in  her  name 
is  in  fact  hers  or  the  bankrupt's;  and  she 
may  also  be  asked  such  questions  as  are 
pertinent  to  that  inquiry.  In  re  Worrell, 
(E.  D.  Pa.  1903)  125  Fed,  169,  10  Am. 
Bankr.  Rep.  744. 


The  wife  of  a  bankrupt,  under  examina* 
tion  as  a  witness  at  the  instance  of  the 
trustee  or  the  creditors,  may  be  questioned 
as  to  money  or  other  property  in  her  pos- 
session, and  as  to  how  and  when  the  same 
was  received  or  acquired;  provided  only 
i^hat  the  testimony  shows  such  questions 
to  be  reasonably  pertinent  to  the  subject 
of  inquiry.  In  re  Foerst,  (S.  D.  N.  Y. 
1899)  98  Fed.  190. 


I  [Depositions  —  right  to  take.]    The  right  to  take  depositions  in  pro 
ceedings  under  this  Act  shall  be  determined  and  enjoyed  according  to  the 
United  States  laws  now  in  force,  or  such  as  may  be  hereafter  enacted  relat- 
ing to  the  taking  of  depositions,  except  as  herein  provided.     [{1898)  80 
Stat.  L.  552.] 


Right  to  take  depositions. —  A  court 
having  charge  of  the  administration  of  a 
bankrupt's  estate  has  power  to  order  that 
any  person  having  knowledge  **  concerning 
the  acts,  conduct,  or  property "  of  the 
bankrupt,  but  who  resides  without  the  dis- 
trict or  state,  and  more  than  one  hundred 
miles  from  the  court,  shall  be  examined 
before  a  commissioner  in  accordance  with 
the  provisions  of  the  general  statutes  or 
practice  in  equity  cases;  and- persons  so 
ordered  to  be  examined  may  l>e  compelled 
by  proper  process,  as  in  other  cases,  to  ap- 


pear and  testifv.  In  re  Carlev,  (D.  C.  Ky, 
1901)  106  Fed.'  802;  In  re  Hemstreet,  (N. 
D.  la.  1902)  117  Fed.  568,  8  Am.  Bankr. 
Rep.  760;  In  re  Williams,  (W.  D.  Tenn. 
1903)  123  Fed.  321,  10  Am.  Bankr.  Rep. 
538;  In  re  Cole,  (D.  C.  Me.  1904)  133  Fed. 
414,  13  Am.  Bankr.  Rep.  300;  In  re  Rob- 
inson, (D.  C.  Minn.  1910)  179  Fed.  724; 
In  re  Washington  Steel,  etc,  Co.,  (W.  D. 
Wash.  1914)  210  Fed.  984.  And  see  the 
cases  cited  in  note  to  section  21a,  under 
the  heading  Ancillary  Jwrisdiotion. 
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0  [Notice  of  taking  depositions.]  Notice  of  the  taking  of  depositions 
shall  be  filed  with  the  referee  in  every  case.  When  depositions  are  to  be 
taken  in  opposition  to  the  allowance  of  a  claim  notice  shall  also  be  served 
upon  the  claimant,  and  when  in  opposition  to  a  discharge  notice  shall  also 
be  served  upon  the  bankrupt.     [{1898)  30  Stat.  L.  552.] 

d  [Certified  copies  as  evidence.]  Certified  copies  of  proceedings  before 
a  referee,  or  of  papers,  when  issued  by  the  clerk  or  referee,  shall  be  admitted 
as  evidence  with  like  force  and  effect  as  certified  copies  of  the  records  of 
district  courts  of  the  United  States  are  now  or  may  hereafter  be  admitted 
as  evidence.     [  (  1898)  30  Stat.  L.  552,] 

e  [Certified  copy  of  order  approving  trustee's  bond.]  A  certified  copy 
of  the  order  approving  the  bond  of  a  trustee  shall  constitute  conclusive  evi- 
dence of  the  vesting  in  him  of  the  title  to  the  property  of  the  bankrupt, 
and  if  recorded  shall  impart  the  same  notice  that  a  deed  from  the  bankrupt 
to  the  trustee  if  recorded  would  have  imparted  had  not  bankruptcy  pro- 
ceedings intervened.     [{1898)  30  Stat.  L.  552.] 


This  section  authorizes  and  requires  all 
custodians  of  the  property  of  the  bank- 
rupt, wherever  situated,  to  deliver  it  to  the 
trustee.  In  re  Moore,  (1900)  104  Fed. 
869.  On  adjudication  the  title  to  the  bank- 
rupt's property  becomes  vested  in  tlie  trus- 


tee, with  actual  or  constructive  possession 
and  is  placed  in  the  custody  of  the  Bank- 
ruptcy Court.  Mueller  v.  Nugent,  (1901) 
184  U.  S.  1,  22  S.  Ct.  289,  46  U.  S.  (L.  ed.) 
405. 


/  [Certified  copy  of  orders.]  A  certified  copy  of  an  order  confirming 
or  setting  aside  a  composition,  or  granting  or  setting  aside  a  discharge,  not 
revoked,  shall  be  evidence  of  the  jurisdiction  of  the. court,  the  regularity 
of  the  proceedings,  and  of  the  fact  that  the  order  was  made.  [  {1898)  30 
Stat.  L.  552.] 


Copy  of  order  granting  discharge. — This 
section  provides,  in  elFect,  that  a  certified 
copy  of  the  order  granting  a  discharge 
shall  be  evidence  of  the  jurisdiction  of  the 
court,  the  regularity  uf  the  proceedings, 
and  the  fact  that  the  order  was  made. 
Custard  v.  Wiggerson,  (Wis.  1907)  17  Am. 
Bankr.  Rep.  337. 

The  provision  of  this  section  was  made 
in  contemplation  of  the  fact  that  the 
bankrupt  might  thereafter  be  sued  on 
debts  existing  at  the  date  of  the  tiling  of 
the  petition  in  bankruptcy;  and  was  in- 
tended to  relieve  him  of  the  necessity  of 
introducing  a  copy  of  the  entire  proceed- 
ings, so  that  he  might  obtain  the  benefit  of 


his  discharge  by  the  mere  production  Ok 
a  certified  copy  of  the  order.  There  are 
only  a  few  cases  dealing  with  the  subject, 
but  they  almost  uniformly  hold  that  where 
the  bankrupt  is  sued  on  a  debt  existing  at 
the  time  of  filing  the  petition,  the  intro- 
duction of  the  order  makes  out  a  prima 
facie  defense,  the  burden  being  then  caat 
upon  the  plaintifi:  to  show  that,  because  of 
the  nature  of  the  claim,  failure  to  give 
notice,  or  other  statutory  reason,  the  debt 
sued  on  was  by  law  excepted  from  the 
operation  of  the  discharge.  Kreitlein  v. 
Ferger,  ( 1915)  238  U.  S.  21,  36  S.  Ot  685: 
59  U.  S.  (L.  ed.)  1184. 


g  [Evidence  of  revesting  title  in  bankrupt.]  A  certified  copy  of  ai- 
order  confirming  a  composition  shall  constitute  evidence  of  the  revesting 
of  the  title  of  his  property  in  the  bankrupt,  and  if  recorded  shall  impart 
the  same  notice  that  a  deed  from  the  trustee  to  the  bankrupt  if  recorded 
would  impart.     [{1898)  30  Stat.  L.  552.] 

Sec.  22.  Reference  op  Cases  after  Adjudication. —  a  [Judge  may 
refer  case.]     After  a  person  has  been  ad.iudirod  a  bankrupt  the  judge  may 
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cause  the  trustee  to  proceed  with  the  administration  of  the  estate,  or  refer 
it     [{1898)  30  Stat.  L,  552.] 


Necessity  of  adjudication. —  Section  22a, 
providing  for  reference  of  bankruptcy  pro- 
ceedings, permits  no  such  reference  until 
after  adjudication.  In  re  Back  Bay  Auto- 
mobile Co.,  (D.  C.  Mass.  1907)  158  Fed. 
679,  19  Am.  Bankr.  Rep.  835,  reversing  19 
Am.  Bankr.  Bep.  33. 

Jurisdiction  of  referee. —  In  In  re  Mat- 
thews, (1901)  109  Fed.  603,  it  was  held 
that  power  exists  in  a  referee,  to  whom  a 
case  has  been  referred  generally,  under 
this  section,  not  only  to  sell  property  of 
the  adjudged  bankrupt  free  from  liens, 
where  the  lienholders  had  submitted  them- 
selves to  his  jurisdiction,  but  also  to  de- 
clare the  priorities,  following  In  re  Wor- 


land,  (1899)  92  Fed.  893.  In  re  Emerick, 
(1900)   101  Fed.  231. 

"Referees  in  bankruptcy  are  appointed 
by  the  courts  of  bankruptcy,  and  take  the 
same  oath  of  office  as  judges  of  United 
States  courts.  Each  case  in  bankruptcy  is 
referred  by  the  court  of  bankruptcy  to  a 
referee,  and  he  exercises  much  of  the  ju- 
dicial authoritv  of  that  court."  \N'hite  v. 
Schloerb,  (1900)  178  U.  S.  542,  20  S.  Ct. 
1007,  44  U.  S.  (L.  ed.)   1183. 

In  the  General  Orders,  Nos.  12,  22,  and 
23,  are  provisions  concerning  the  order  re- 
ferring a  case  to  a  referee  and  his  duties 
thereunder,  the  taking  of  testimony  before 
him  and  orders  made  by  him  and  review 
of  the  same  by  the  judge. 


( 1 )  [Oeneral  or  special  reference.]  generally  to  the  referee  or  specially 
with  only  limited  authority  to  act  in  the  premises  or  to  consider  and  report 
upon  specified  issues;  or     [{1898)  30  Stat.  L.  552.] 


A  general  reference,  made  under  this 
section,  authorizes  the  referee  "  to  .take 
such  further  proceedings  as  are  required  " 
by  the  Act.  Presumably,  therefore,  it  con- 
tinues in  force  until  such  proceedings  are 
no  longer  required.  U.  S.  v.  Sondheim, 
(D.  C.  Mass.  1910)   188  Fed.  378. 

Special  reference. —  A  bankruptcy  pro- 
ceeding may  be  referred  to  the  referee  by 
a  special  order  or  on  special  issues,  his 
power  depending  on  the  Order  of  reference. 
In  re  Sweeney,  (C.  C.  A.  6th  Cir.  1909) 
168  Fed.  612,  21  Am.  Bankr.  Rep.  866. 

Conclusions  of  referee. —  Whether  a  ref- 
eree to  whom  a  matter  is  sent  to  find  the 
facts  should  state  his  conclusions  upon 
the  case,  seems  to  be  a  question  upon 
which  there  has  been  a  wide  difference  of 


opinion,  but  in  the  case  of  In  re  Baker, 
(D.  C.  Mass.  1913)  212  Fed.  765,  the 
court,  on  a  motion  to  strike  out  the  ref- 
eree's recommendation,  held  that  it  was 
proper  for  the  referee  to  state  his  con- 
clusions on  the  facts  found  by  him. 

Special  reference  superseded  by  general 
reference. —  The  powers  of  a  special  ref- 
eree, appointed  on  petition  of  a  receiver 
for  the  property  of  an  alleged  bankrupt 
pending  a  hearmg  on  the  petition,  with 
authority  to  examine  the  bankrupt  and 
other  witnesses  in  relation  to  the  prop- 
erty and  assets  of  the  bankrupt  generally, 
are  superseded  on  the  making  of  an  adju- 
dication and  an  order  of  general  reference. 
In  re  Ruos,  (E.  D.  Pa.  1908)  164  Fed. 
749,  21  Am.  Bankr.  Rep.  257. 


(2)  [To  any  referee  within  territorial  jurisdiction.]  to  any  referee 
within  the  territorial  jurisdiction  of  the  court,  if  the  convenience  of  parties 
in  interest  will  be  served  thereby,  or  for  cause,  or  if  the  bankrupt  does  not 
do  business,  reside,  or  have  his  domicile  in  the  district.  [{1898)  30  Stat. 
L.  552.] 


Reference  discretionary. —  The  reference 
of  a  case  under  this  section  is  a  matter 
within  the  discretion  of  the  court,  guide! 
by  what  appears  to  be  the  convenience  of 
the  parties  in  interest.  In  re  Western  In- 
vest. Co.,  (E.  D.  Okla.  1908)  21  Am. 
Bankr.  Rep.  367. 

Referee  must  reside  in  district. —  Sec- 


tion 22a  (2)  refers  to  referees  in  bank- 
ruptcy appointed  within  the  district  where 
the  case  is  pending;  and  the  court  has  no 
jurisdiction  to  refer  a  case  to  a  referee 
appointed  and  residing  in  another  district 
for  any  purpose.  In  re  Schenectady  En- 
gineering, etc.,  Co.,  (N.  D.  N.  Y.  1908) 
147  Fed.  868,  17  Am.  Bankr.  Rep.  279. 


h  [Transfer  of  case  to  different  referee.]  The  judge  may,  at  any  time, 
for  the  convenience  of  parties  or  for  cause,  transfer  a  case  from  one  referee 
to  another.     [{1898)  30  Stat.  L.  552.] 
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As  to  abaenoe  or  disability  of  referee  as 
cause  for  transfer,  see  seotion  43. 

Transfer  of  case. —  Relationship  between 
the  bankrupt  and  the  deputy  cleric  of  the 
District  Court,  in  whose  office  a  petition 
was  filed,  will  be  cause  for  transferring 
the  case  to  another  seat  of  the  court  in 


the  same  district  and  division,  and  order- 
ing the  record  to  be  filed  and  docketed  in 
the  ofiice  of  the  clerk  of  the  court  at  the 
latter  place.  Bray  v.  Cobb,  (E.  D.  N.  C. 
1898)  91  Fed.  102,  1  Am.  Bankr.  Rep. 
163. 


Sec.  23.  Jurisdiction  of  United  States  and  State  Courts. —  a  [Cir- 
cuit courts.]  The  United  States  circuit  courts  shall  have  jurisdiction  of  all 
controversies  at  law  and  in  equity,  as  distinguished  from  proceedings  in 
bankruptcy,  between  trustees  as  such  and  adverse  claimants  concerning  the 
property  acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to 
the  same  extent  only  as  though  bankruptcy  proceedings  had  not  been 
instituted  and  such  controversies  had  been  between  the  bankrupts  and 
such  adverse  claimants.      [{1898)  30  Stat,  L,  552,] 


The  Circuit  Court  of  the  United  States 
was  abolished  by  section  289  of  the  Judi- 
cial Code  (in  title  Judiciary),  which 
also  provides,  by  section  291  thereof, 
that  "  wherever,  in  any  law  not  em- 
braced within  this  Act,  any  reference 
is  made  to,  or  any  power  or  duty  is 
conferred  or  imposed  upon,  the  circuit 
courts,  such  reference  shall,  upon  the  tak- 
ing effect  of  this  Act,  be  deemed  and  held 
to  refer  to,  and  to  confer  such  power  and 
impose  such  duty  upon,  the  district 
courts."  The  code  went  into  effect  Jan.  1, 
1912.    See  the  title  Judiciary. 

Jurisdiction  of  referee. —  Referees  as 
well  as  District  Courts  have  jurisdiction 
under  this  section.  In  re  Kornit  Mfg.  Co., 
(D.  C.  N.  J.  1911)   192  Fed.  392. 

Jurisdiction  of  Circuit  Court  —  Oen- 
erally. —  It  was  not  intended  by  this  sec- 
tion to  increase  the  jurisdiction  of  the 
United  States  Circuit  Courts  in  bank- 
ruptcy matters,  but  rather  to  limit  it  to 
such  suits  and  controversies  as  are  within 
the  jurisdiction  given  such  courts  by  the 
acts  creating  them,  that  is,  controversies 
in  law  and  m  equity  with  adverse  claim- 
ants where  the  requisite  jurisdictional 
amount  is  involved  and  diverse  citizenship 
exists  (the  citizenship  test  being,  because 
of  the  Bankruptcy  Act,  that  of  the  bank- 
rupt and  not  that  of  the  trustee),  or 
there  is  a  cause  of  action  arising  under 
the  Constitution  or  laws  of  the  United 
States.  Lovell  v.  Newman,  (1913)  227 
U.  S.  412,  33  S.-Ct.  375,  57  U.  S.  (I.,  ed.) 
577.  See  also  Bush  v.  Elliott,  (1906)  202 
U.  S.  477,  26  S.  Ct.  668,  50  U.  S.  (L.  ed.) 
1114,  15  Am.  Bankr.  Rep,  656. 

The  clause  of  this  section  restricting  the 
conferred  jurisdiction  "  in  the  same  man- 
ner and  to  the  same  extent  only  as  though 
bankruptcy  proceedings  had  not  been  in- 
stituted and  such  controversies  had  been 
between  the  bankrupts  and  such  adverse 
claimants,"  while  relating  to  the  Circuit 
Courts  only,  and  not  to  the  District  Courts 
of  the  United  States,  indicates  the  inten- 
tion of  Congress  that  the  ascertainment, 


as  between  the  trustees  in  bankruptcy  and 
a  stranger  to  the  bankruptcy  proceedings, 
of  the  question  whether  certain  property 
claimed  bv  the  trustee  does  or  does  not 
form  part  of  the  estate  to  be  administered 
in  bankruptcy,  shall  not  be  brought  within 
the  jurisdiction  of  the  national  courts 
solely  because  the  rights  of  the  bankrupt 
and  of  his  creditors  have  been  transferred 
to  the  trustee  in  bankruptcy.  Lovell  v, 
Newman,  (1913)  227  U.  S.  412,  33  S.  Ct. 
375,  57  U.  S.  (L.  ed.)   677. 

Adverse  olaimants. —  Adverse  claimants 
in  bankruptcy  proceedings  may,  in  a 
proper  case,  sue  or  be  sued  in  the  Circuit 
(now  District)  Court  of  the  United  States, 
when  the  bankrupt  might  have  sued  there 
on  the  same  cause  of  action,  viz.,  where 
there  is  a  diversity  of  citizenship  and  the 
requisite  amount  is  involved.  In  re  Mac- 
Dougall,  (N.  D.  N.  Y.  1909)  176  Fed.  400, 
23  Am.  Bankr.  Rep.  762. 

If  a  party  contesting  the  right  of  a  trus- 
tee in  bankruptcy  to  property  is  claiming 
in  the  right  of  the  bankrupt,  the  case  is 
one  for  summary  proceeding  in  the  Dis- 
trict Court,  as  a  court  of  bankruptcy;  but 
if  claiming  adversely,  by  title  paramount, 
then  it  is  a  case  for  the  Circuit  Court 
(npw  District  Court  in  the  exercise  of 
general  jxirisdiction)  or  the  state  court, 
as  the  facts  may  warrant,  (roodnough 
Mercantile,  etc.,  Co.  t'.  Galloway,  (D.  C. 
Ore.  1906)  166  Fed.  604,  19  Am.  Bankr. 
Rep.  244. 

This  section  has  no  application  where 
the  controversy  is  not  one  with  an  adverse 
"  claimant  **  as  to  right  or  title  of  the 
trustee  to  any  property  claimed  by  the 
trustee  to  have  passed  to  him  under  the 
adjudication  in  bankruptcy  as  part  of  the 
bankrupt  estate,  but  involves  transactions 
between  the  defendant  and  the  trustee  him- 
self, subsequent  to  the  adjudication.  Thus 
in  a  suit  by  the  trustee  in  trover  to  re- 
cover the  value  of  property  that  had  be- 
longed to  the  bankrupt  estate  and  had  been 
converted  by  the  defendant  to  his .  own 
use  after  title  to  the  property  had  been 
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vested  in  the  trustee  by  virtue  of  the  ad- 
judication in  bankruptcy,  jurisdiction  of 
the  Circuit  (now  District)  Court  cannot 
be  maintained  under  section  23  of  the 
Bankruptcy  Act,  but,  as  in  any  other  case 
where  the  requisite  amount  is  involved, 
may  be  based  upon  diversity  of  citizenship 
between  the  trustee  personally  and  the  de- 
fendant. McEldowney  v.  Card,  (E.  D. 
Tenn.  1911)   193  Fed.  475. 

This  section  does  not  confer  jurisdiction 
upon  the  Circuit  (now  District)  Courts  in 
all  controversies  in  which  trustees  as  such 
are  involved,  but  only  in  those  between 
a  trustee  and  "  adverse  claimants  "  of  the 
bankrupt's  property,  involving,  generally 
speaking,  "  the  ascertainment  as  between 
the  trustee  in  bankruptcy  and  a  stranger 
to  the  bankruptcy  proceedings  of  the  ques- 
tion whether  certain  property  claimed  by 
the  trustee  does  or  does  not  form  part  of 
the  estate  to  be  administered  in  bank- 
ruptcy." Bardes  v.  Hawarden  First  Nat. 
Bank,  (1900)  178  U.  S.  524,  20  S.  Ct. 
1000,  44  U.  S.  {J J.  ed.)  1176. 

The  jurisdiction  herein  conferred  in- 
cludes a  suit  by  the  trustee  to  recover  a 
monev  debt  due  from  the  defendant  to  the 
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bankrupt  and  claimed  by  the  trustee  as 
the   propertv  of  the  bankrupt.     Bush  v. 
V  Elliott,    (1906)    202  U.  S.  477,  26  S.  Ct. 
668,  50  U.  S.  (L.  ed.)   1114. 

Suits  against  trustee. —  It  was  once  held 
not  entirely  clear  that  the  United  States 
District  Court  in  bankruptcy  could  en- 
tertain a  suit  bv  an  adverse  claimant 
seeking  to  establish  his  ownership  of 
property  alleged  to  be  wrongfully  held  by 
the  trustee  as  assets  of  the  bankrupt  es- 
tate. J.  B.  McFarlan  Carringe  Co.  r.  So- 
lanas,  (C.  C.  A.  1901)  106  Fed.  149.  But 
it  was  held  that  such  a  suit  may  be  main- 
tained in  the  United  States  Circuit  (now 
District)  Court,  if  the  other  requisites 
to  jurisdiction  exist,  or  in  the  proper 
state  court,  provided  the  suit  does  not 
involve  a  seizure  of  the  property  which 
the  Bankruptcy  Court  has  in  its  custody. 
J.  B.  McFarlan  Carriage  Co.  r.  Solanas, 
(C.  C.  A.  1901)  106  Fed.  145;  In  re  Rus- 
sell, (C.  C.  A.  1900)  101  Fed.  248.  See 
also  Chattanocjga  Nat.  Bank  v.  Rome  Iron 
Co.,  (1899)  99  Fed.  82;  In  re  Baudouine, 
(C.  C.  A.  1900)  101  Fed.  574;  Truda  v, 
Osgood,  (N.  H.  1901)  51  Atl.  633,  holding 
that  an  action  of  trover  against  the  trus- 
tee could  be  maintained  in  the  state  court; 
Weeks  v.  Fowler,  (N.  H.  1902)  51  Atl.  624, 
holding  that  the  state  court  had  no  juris- 
diction of  an  action  of  replevin  against 
the  trustee  even  with  the  consent  of  the 
latter. 

Cause  of  action  arising  under  laws  of 
United  States. — A  Circuit  (now  District) 
Court  had  jurisdiction  of  an  action  by 
a  trustee  in  bankruptcy  against  a  na- 
tional bank  to  recover  usurious  interetst 
received  by  the  defendant  from  the  bank- 
rupt, in  violation  of  R.  S.  sees.  5197,  5198 
(National  Banks),  such  action  being  one 


arising  under  the  laws  of  the  United 
States,  which  might  have  been  brought  in 
such  court  by  the  bankrupt,  regardless  of 
the  citizenship  of  the  parties.  Reed  r. 
American-German  Nat.  Bank,  (W.  D.  Kv. 
1907)  155  Fed.  233,  19  Am.  Bankr.  Rep. 
140. 

To  establish  validity  of  lien. —  A  Circuit 
(now  District)  Court,  or  other  court  of 
equity,  has  jurisdiction  of  a  suit  against 
a  trustee  in  bankruptcy  to  establish  the 
validity  and  lien  of  a  pledge,  made  by  the 
bankrupt,  of  property  which  has  come  intt) 
the  hands  of  the  trustee.  Chattanooga 
Nat.  Bank  r.  Rome  Iron  Co.,  (N.  D.  Ga. 
1899)  99  Fed.  82,  3  Am.'Bankr.  Rep.  5S2. 

Jurisdiction  over  bankrupt  essential. — 
The  jurisdiction  of  a  Circuit  (now  Dis- 
trict) Court  of  a  suit  by  an  adverse  claim- 
ant of  property  against  a  trustee  in  bank- 
ruptcy is  expressly  excluded  by  section 
23a,  where  it  would  not  have  had  juris- 
diction if  the  suit  had  been  against  the 
bankrupt.  Hatch  r.  Curtin,  (C.  C.  Mass. 
1906)  146  Fed.  200.  16  Am.  Bankr.  Rep. 
629.  See  also  Goodier  v.  Barnes,  (N.  D. 
N.  Y.  1899)  94  Fed.  798. 

Diversity  of  citizenship  between  tru^-- 
tecjs  in  bankruptcy  and  the  defendant  is  not 
necessary  to  the  exercise  by  a  Circuit 
(now  District)  Court  of  its  jurisdiction, 
under  section  23a,  of  a  suit  brought  by  such 
trustees  upon  an  alleged  cause  of  action 
for  moneys  due  the  bankrupt  at  and  piior 
to  the  adjudication  in  bankruptcy,  where 
the  citizenship  of  the  bankrupt  and  the 
defendant  is  such  that  the  former  might 
have  sued  in  the  federal  court  but  for  the 
bankruptcv  proceedings.  Bush  v.  Elliott. 
(1906)  202  U.  S.  477,  26  S.  Ct.  668.  50 
U.  S.   (L.  ed.)    1114,  15  Am.  Bankr.  Rep. 

But  a  Circuit  (now  District)  Court 
has  no  jurisdiction  of  a  bill  in  equity  by  a 
trustee  in  bankruptcy  to  set  aside  an  al- 
leged fraudulent  conveyance  of  property  by 
the  bankrupt,  when  the  bankrupt,  the  trus- 
tee, and  the  defendant  are  all  citizens  of 
the  same  state.  Goodier  v.  Barnes,  (N.  D. 
N.  Y.  1899)  94  Fed.  798,  2  Am.  Bankr. 
Rep.  328. 

The  removal  from  a  state  court  to  a 
federal  Circuit  (now  District)  Court  for 
diverse  citizenship,  of  a  suit  by  a  trustee 
in  bankruptcy  for  the  conversion  of  prop- 
erty, the  title  to  which  vested  in  him  by 
the  adjudication  in  bankruptcy,  places 
such  suit  in  the  federal  court  as  if  it  had 
been  commenced  there  on  that  ground  of 
jurisdiction,  within  the  rule  (Judicial 
Code,  §  128  in  title  Judiciary)  making  the 
judgment  of  the  Circuit  Court  of  Ap- 
peals final  when  the  jurisdiction  of  the 
Circuit  (now  District)  Court  depends  en- 
tirely on  diverse  citizenship,  and  not  as  if 
it  had  been  commenced  there  by  consent  of 
defendant.  Spencer  t\  Duplan  Silk  Co., 
(1903)  191  U.  S.  526,  24  S.  Ct.  174,  48 
U.  S.  (L.  ed.)  287,  11  Am.  Bankr.  Rep. 
563. 
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Jurisdictional  amount  essential. —  A 
trustee  or  receiver  in  bankruptcy  cannot 
remove  a  cause  into  a  federal  court,  on  the 
ground  that  it  is  one  arising  under  the 
laws  of  the  United  States,  unless  it  eloarly 
appears  that  the  requisite  jurisdictional 
amount  is  involved.  Swofford  v.  Cornu- 
copia Mines,  (C.  C.  Ore.  1905)  140  Fed. 
957,  15  Am.  Bankr.  Rep.  5(54. 

Matters  pertaining  to  administration  of 
bankrupt  estate  —  Determination  of  valid- 
ity and  priority  liens, —  A  Circuit  Court 
of  the  United  States  waa  without  jurisdic- 
tion of  a  suit  the.  object  of  which  is  to  de- 
termine liens  upon,  and  priorities  in  the 
distribution  of,  a  bankrupt's  estate  in  proc- 
e^*s  of  administration  by  a  District  Court, 
the  jurisdiction  of  the  latter  court  in  such 
matter  being  original  and  exclusive;   and 
it  was  immaterial  that  the  property,  which 
was    in    the    custody    of    the    Hjinkruptcy 
Court,  was  within  the  .territorial  jurisdic- 
tion of  the  Circuit  C-ourt,  or  that  the  suit 
was  instituted  by  leuve  of  the  Bankruptcy 
Court.     Brav  i".  U.  8.  Fidelitv,  etc.,  Co., 
(C.  C.  A.  4th  Cir.  1909)   170  Fed.  689,  22 
Am.  Bankr.  Rep.  363. 

)S'jn7  to  compel  trustee  to  pay  over  assets. 
— A  Circuit  Court  was  without  jurisdic- 
tion of  a  suit  in  equity  against  trustees  in 
bankruptcy  to  require  them  to  pay  over 
the  procetnls  of  property  claimed  by  com- 
plainant, but  which  was  sold  by  defend- 


ants under  an  order  of  the  Bankruptcy 
Court  as  assets  of  a  bankrupt  estate. 
Treat  v.  Wooden,  (C.  C  Mass.  1905)  138 
Fed.  934,  14  Am.  Bankr.  Rep.  736. 

Bill  by  creditor. —  Section  23a  does  not 
authorize  the  maintenance  of  a  bill,  by  a 
simple  contract  creditor,  to  set  aside  al- 
leged fraudulent  conveyances  in  aifd  of  a 
bankruptcy  proceeding  against  the  grantor. 
Viquesnev  a  Allen,  (C.  C.  A.  4th  Cir. 
1904)  131  Fed.  21,  12  Am.  Bankr.  Rep. 
402. 

The  words  "acquired  or  claimed"  are 
Bjmonymous,  both  alluding  to  property  ad- 
versely held  by  third  parties,  but  which 
by  the  terms  of  the  Bankruptcy  Act  be- 
come vested  in  the  trustee  upon  his  quali- 
fication as  such.  In  re  Bender,  (W.  D. 
Ark.  1901)  106  Fed.  873,  5  Am.  Bankr. 
Ren.  632. 

Jurisdiction  of  state  court. —  A  pro- 
ceeding to  enjoin  a  trustee  in  bankruptcy 
from  cutting  and  removing  timber  on  land 
claimed  to  have  been  purchased  from  the 
bankrupt  and  which  the  plaintiff  was  in 
possession  of  at  the  time  of  the  adjudica- 
tion of  bankruptcy  is  properly  brought  in 
a  state  court.  Bonnette  r.  Lewis,  (Tex. 
1915)    176  S.  W.  660. 

Appellate  jurisdiction  of  Supreme  Court 
over  decisions  of  Circuit  Court  of  Appeals, 
see  Act  of  Jan.  28,  1915,  §  4,  tn/ro,  p. 
833,  following  section  25a   (3). 


h  [Suits  by  trustee  —  where  brought.]  Suits  by  the  trustee  shall  only 
be  brought  or  prosecuted  in  the  courts  where  the  bankrupt,  whose  estate 
is  being  administered  by  such  trustee,  might  have  brought  or  prosecuted 
them  if  proceedings  in  bankruptcy  had  not  been  instituted,  unless  by 
consent  of  the  proposed  defendant,  except  suits  for  the  recovery  of  prop- 
erty under  section  sixty,  sul)division  b;  section  sixty-seven,  subdivision  e; 
and  section  seventy,  subdivision  e.  [{Amended  1903  and  1910,  ioth  of 
which  excepted  pending  cases)  32  Stat.  L.  798,  36  Stat.  L.  840.] 

As  originally  enacted  section  236  read  as  follows: 

"  h  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the  courts  where 
the  bankrupt,  whose  estate  is  being  administered  by  such  trustee,  might  have  brought 
or  prosecuted  them  if  proceedings  in  bankruptcy  had  not  been  instituted,  unless  by 
consent  of  the  proposed  defendant.''      \,iO  Htat.  L.  552,} 

In  1903  it  was  amended  '*  so  as  to  read  as  follows:  " 

**  b  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the  courts  where  the 
bankrupt,  whose  estate  is  being  administered  by  such  trustee,  might  have  brought  or 
prosecuted  them  if  proceedings  in  bankruptcy  had  not  been  instituted,  unless  by  con- 
sent of  the  proposed  defendant,  except  suits  for  the  recovery  of  property  under  section 
sixty,  subdivision  b,  and  secticm  sixty-seven,  subdivision  e."     \S2  Stat.  L.  198,  7P9.] 

In  1910  it  was  amended  ''so  as  to  read  as"  in  the  text. 

Appellate  jurisdiction  of  decisions  in  suits  bronplit  under  section  23ft  is  probably 
to  some  extent  affected  by  secti(m  4  of  the  Act  of  Jan.  28,  191.5,  ch.  22,  infra,  p.  833, 
following  section  25a  (3). 


I.  Jurisdiction  of  adverse  claims,  761. 
II.  Jurisdiction  as  affected  by  possession, 

765. 
III.  Jurisdiction  by  consent,  767. 
IV.  Recovery  of  preferential  and  fraudu- 
lent transfers,  769. 
\'.  Summary    and    plenary    jurisdiction, 
770. 
Vr.  Jurisdiction  of  state  courts,  772. 


I.  Jurisdiction  of  Adverse  Claims. 

Bona  fide  adverse  claims. — A  suit  brought 
by  a  trustee  in  bankruptcy,  for  the  recov- 
ery of  property  alleged  to  be  a  part  of  the 
assets  of  the  estate,  against  a  bona  fide 
adverse  claimant  thereof,  must,  excepting 
as  to  those  cases  which  fall  within  the  pro- 
visions  of    sections   00&,   67c,   or    70c,   be 
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brought  and  prosecuted  in  a  court  wherein 
it  might  have  been  brought  and  prosecuted 
if  proceedings  in  bankruptcy  had  not  been 
instituted;  in  such  cases  the  Bankruptcy 
Coui't  has  no  jurisdiction  unless  it  is  given 
or  acquired  by  the  consent,  express  or  im- 
plied, of  such  adverse  claimant;  or  unless 
the  property,  which  forms  the  subject 
matter  of  the  claim,  is  in  the  possession 
of  the  court  of  bankruptcy.  Bardes  v. 
Hawarden  First  Nat.  Bank,  (1900)  178 
U.  S.  624,  20  S.  Ct  1000,  44  U.  S.  (L.  ed.) 
1175;  Bryan  v.  Bernheimer,  (1901)  181  U. 
S.  188,  21  S.  Ct.  557,  45  U.  S.  (L.  ed.)  814, 
6  Am.  Bankr.  Rep.  623;  Louisville  Trust 
Co.  V.  Comingor,  (1902)  184  U.  S.  18,  22 
S.  Ct.  293,  46  U.  S.  (L.  ed.)  413,  7  Am. 
Bankr.  Rep.  421;  Pickens  t?.  Roy,  (1902) 
187  U.  S.  177,  23  S.  Ct.  78,  47  U.  S.  (L. 
ed.)  128,  9  Am.  Bankr.  Rep.  47;  Chicago 
First  Nat.  Bank  t*.  Chicago  Title,  etc.,  Co., 
(1906)  198  U.  S.  280,  26  S.  Ct.  693,  49 
U.  S.  (L.  ed.)  1051,  14  Am.  Bankr.  Rep. 
102;  Bush  v.  Elliott,  (1906)  202  U.  S.  477, 
26  S.  Ct.  668,  50  U.  S.  (L.  ed.)  1114,  15 
Am.  Bankr.  Rep.  666;  Harris  r.  Mt.  Pleaa- 
ant  First  Nat.  Bank,  (1910)  216  U.  S. 
382,  30  S.  Ct.  296,  23  Am.  Bankr.  Rep. 
632;  In  re  Buntrock  Clothing  Co.,  (1899) 
92  Fed.  886;  In  re  Cohn,  (1899)  98  Fed. 
75;  In  re  Ward,  (D.  C.  Mass.  1900)  104 
Fed.  985,  5  Am.  Bankr.  Rep.  216;  In  re 
Seebold,  (C.  C.  A.  1901)  106  Fed.  910; 
In  re  Silberhorne,  (1900)  106  Fed.  899; 
Woodruflf  f.  Cheeves,  (C.  C.  A.  1901)  105 
Fed.  606;  In  re  Toilet.  (1900)  105  Fed. 
427;  Pickens  v.  Dent,  (C.  C.  A.  1901)  106 
Fed.  653;  Smith  v.  Belford,  (C.  C.  A. 
1901)  106  Fed.  660;  In  re  Sheinbaum, 
( 1901 )  107  Fed.  247 ;  Blumberg  i\  Bryan, 
(C.  C.  A.  1901)  107  Fed.  673;  In  re  San 
Gabriel  Sanatorium  Co.,  (C.  C.  A.  9th  Cir. 
1901)  111  Fed.  892,  reversing  on  rehearing 
(C.  C.  A.  9th  Cir.  1900)  102  Fed.  310,  4 
Am.  Bankr.  Rep.  197;  Real  Estate  Trust 
Co.  V.  Thompson,  (1902)  112  Fed.  945; 
In  re  Shoemaker,  (1902)  112  Fed.  648;  In 
re  Wells,  (1902)  114  Fed.  222;  In  re  Tune, 
(N.  D.  Ala,  1902)  115  Fed.  906,  8  Am. 
Bankr.  Rep.  285;  Beach  v.  Macon  Grocerv 
Co.,  (C.  C.  A.  5th  Cir.  1902)  116  Fed.  U'S, 
8  Am.  Bankr.  Rep.  751;  In  re  Rosenberg, 
(E.  D.  Pa.  1902)  116  Fed.  402,  8  Am. 
Bankr.  Rep.  624;  Stelling  v.  G.  W.  Jones 
Lumber  Co.,  (C.  C.  A.  1902)  116  Fed.  261; 
In  re  Baird,  (1902)  116  Fed.  765;  In  re 
Rusch,  (C.  C.  A.  1902)  116  Fed.  272;  Ha- 
vens, etc.,  Co.  i\  Pierek,  (C.  C.  A.  7th  Cir. 
1903)  120  Fed.  244,  9  Am.  Bankr.  Rep. 
569;  In  re  Kellogg,  (C.  C.  A.  2d  Cir.  1903) 
121  Fed.  333,  10  Am.  Bankr.  Rep.  7;  In  re 
Knickorbocker,  (W.  D.  N.  Y.  1903)  121 
Fed.  1004,  10  Am.  Bankr.  Rep.  381 ;  In  re 
Rochford,  (C.  C.  A.  8th  Cir.  1903)  124 
Fed.  182,  10  Am.  Bankr.  Rep.  608;  Beach 
r.  Macon  Grocery  Co.,  (5th  Cir.  1903)  125 
Fed.  513,  60  C.  C.  A.  657,  11  Am.  Bankr. 
Rep.  104;  In  re  Flvnn,  (E.  D.  N.  C.  1903) 
126  Fed.  422,  11  Am.  Bankr.  Rep.  318; 
Gregory  f.  Atkinson,  (1904)  127  Fed.  184; 


In  re  Teschmacher,  (E.  D.  Pa.  1904)  127 
Fed.  728,  11  Am.  Bankr.  Rep.  547;  In  re 
Scherber,  (D.  C.  Mass.  1904)  13J  Fed.  121, 
12  Am.  Bankr.  Rep.  616;  In  re  New  York 
Car  Wheel  Works,  (W.  D.  N.  Y.  1904)  132 
Fed.  203,  13  Am.  Bankr.  Rep.  61;  Hinds  t?. 
Moore,  (C.  C.  A.  6th  Cir.  1905)  134  Fed. 
221,  14  Am.  Bankr.  Rep.  1,  reversing  (W. 
D.  Tenn.  1904)  129  Fed.  922,  12  Am. 
Bankr.  Rep.  136;  In. re  Andre,  (C.  C.  A. 
2d  Cir.  1906)  136  Fed.  736,  13  Am.  Bankr. 
Rep.  132;  In  re  Hadden  Rodee  Co.,  (E.  D. 
Wisu  1904)  135  Fed.  886,  13  Am.  Bankr. 
Rep.  604 ;  In  re  Grissler^  ( C.  C.  A.  2d  Cir. 
1906)  136  Fed.  764,  13  Am.  Bankr.  Rep. 
608;  In  re  Noel,  (D.  C.  Md.  1905)  137  Fed. 
694,  14  Am.  Bankr.  Rep.  715;  In  re 
Mundle,  (S.  D.  N.  Y.  1906)  139  Fed.  691, 
14  Am.  Bankr.  Rep.  680;  In  re  Gilrov,  (S. 
D.  N.  Y.  1906)  140  Fed.  733,  14  Am.  Bankr. 
Rep.  627;  Brumby  i\  Jones,  (C.  C.  A.  6th 
Cir.  1905)  141  Fed.  318,  15  Am.  Bankr. 
Rep.   578;    In  re  Berkowitz,    (E.   D.   Pa, 

1906)  143  Fed.  598,  16  Am.  Bankr.  Rep. 
251;  In  re  Davis  Tailoring  Co.,  (D.  C.  N. 
J.  1906)  144  Fed.  285,  16  Am.  Bankr.  Rep. 
486;  In  re  Blake,  (C.  C.  A.  8th  Cir.  1906) 
150  Fed.  279,  17  Am.  Bankr.  Rep.  668; 
In  re  Adamo,  (E.  D.  N.  Y.  1907)  151  Fed. 
716,  18  Am.  Bankr.  Rep.  181 ;  In  re  Bailey, 
(E.  D.  N.  Y.  1907)  156  Fed.  691,  19  Am. 
Bankr.  Rep.  470;  In  re  Edwards,  (S.  D. 
Ala.  1907)  156  Fed.  794,  19  Am.  Bankr. 
Rep.  632;  In  re  Halev,  (C.  C.  A.  6th  Cir. 
1908)  158  Fed.  74,  19  Am.  Bankr.  Rep. 
313;    In   re   Morgan,    (C.    C.  A.    Ist  Cir. 

1907)  158  Fed.  774,  19  Am.  Bankr.  Rep. 
857;  In  re  Walsh,  (N.  D.  la.  1908)  163 
Fed.  362,  20  Am.  Bankr.  Rep.  472;  In  re 
Horgan,  (C.  C.  A.  1st  Cir.  1908)  164  Fed. 
415,  21  Am.  Bankr.  Rep.  31;  In  re  Squier, 
(E.  D.  N.  Y.  1908)  165  Fed.  516,  21  Am. 
Bankr.  Rep.  346;  In  re  Driggs,  (S.  D. 
N.  Y.  1909)  171  Fed.  897,  22  Am.  Bankr. 
Rep.  621;  In  re  Hersey,  (N.  D.  la.  1909) 
171  Fed.  998,  22  Am.  Bankr.  Rep.  863; 
Mound  Mines  Co.  r.  Hawthorne,  (C.  C.  A. 
8th  Cir.  1909)  173  Fed.  882,  23  Am.  Bankr. 
Rep.  242:  Cooney  t*.  Collins,  (C.  C.  A.  9th 
Cir.  1910)  176  Fed.  189,  23  Am.  Bankr. 
Rep.  840:  In  re  Peacock,  (E.  D.  N.  C. 
1910)  178  Fed.  851;  Copeland  r.  Martin, 
(C.  C.  A.  5th  Cir.  1910)  182  Fed.  806;  In 
re  Lineberrv,  (N.  D.  Ala.  1910)  183  Fed. 
338;  In  re^Rathman,  (C.  C.  A.  8th  Cir. 
1910)  183  Fed.  913;  In  re  Pickens,  (N.  D. 
Ga.  1911)  184  Fed.  954;  In  re  Glenn,  (E. 
D.  Pa.  1911)  185  Fed.  554;  In  re  Tarbox, 
(D.  C.  Mass.  1910)  185  Fed.  986;  In  re 
Gill,  (C.  C.  A.  8th  Cir.  1911)  190  Fed. 
726;  In  re  Plymouth  Elevator  Co.,  (D.  C. 
S.  D.  1911)  191  Fed.  633;  In  re  Iron  Clad 
Mfg.  Co.,  (E.  D.  N.  Y.  1912)  194  Fed.  906; 
Young  V.  Allen,  (C.  C.  A.  6th  Cir.  1913) 
207  Fed.  318;  In  re  Yorkville  Coal  Co., 
(C.  C.  A.  2d  Cir.  1914)  211  Fed.  619. 

Scheduling  of  property  by  bankrupt  im- 
material. —  A  federal  District  Court,  sit- 
ting in  bankruptcy,  has  no  jurisdiction  to 
try  title  to  personalty  scheduled  by  the 
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bankrupt  as  a  part  of  his  assets,  as  against 
a  buyer  claiming  under  an  alleged  exe- 
cuted sale  thereof.  In  re  Flynn,  (E.  D. 
N.  C.  1903)  126  Fed.  422,  11  Am.  Bankr. 
Rep.  318. 

Independent  suits  against  strangers, — 
United  States  District  Courts  have  no  ju- 
risdiction over  independent  suits  brought 
by  a  trustee  in  bankruptcy  to  assert  a  title 
to  money  or  property  as  assets  of  the  bank- 
rupt, against  strangers  to  the  bankruptcy 
proceedings,  unless  by  consent  of  the  pro- 
posed defendant;  such  jurisdiction  being 
denied  to  them  by  section  23  of  the  Bank- 
ruptcy Act  of  1898.  Bardes  r.  Hawarden 
First  Nat.  Bank,  (1900)  178  U.  S.  624, 
20  S.  Ct.  1000,  44  U.  S.  (L.  ed.)  1175;  In 
re  Kellogg,  (C.  C.  A.  2d  Cir.  1903)  121 
Fed.  333,  10  Am.  Bankr.  Rep.  7. 

Absolute  ownership  unnecessary^ —  In 
Jaquith  r.  Rowley,  ( 1903 )  188  U.  S.  620, 
23  S.  Ct.  369,  47  U.  S.  (L.  ed.)  620,  9  Am. 
Bankr.  Rep.  525,  it  was  held  that  it  is  not 
necessary,  in  order  to  be  an  adverse  claim- 
ant, that  one  should  claim  to  be  the  abso- 
lute owner  of  the  property  in  question. 

Pledgee, —  The  surety  on  a  bankrupt's 
bail  bond,  in  whose  hands  property  was 
deposited  by  the  bankrupt  to  indemnify 
him  for  his  liability,  is  an  adverse  claim- 
ant within  the  meaning  of  section  23&. 
Jaquith  v.  Rowley,  (1903)  188  U.  S.  620, 
23  S.  Ct.  369,  47  U.  S.  (L.  ed.)  620,  9  Am. 
Bankr.  Rep.  525;  In  re  Horgan,  (C.  C.  A. 
1st  Cir.  1907)  158  Fed.  774,  19  Am.  Bankr. 
Rep.  857. 

Recipient  of  property  in  payment  of 
debt, —  A  claim  by  one  who  acquired  pos- 
session of  the  property  of  a  bankrupt  be- 
fore the  filing  of  the  petition  in  bank- 
ruptcy, that  such  property  was  delivered 
to  him  in  part  payment  of  a  debt,  and  that 
he  had  no  reasonable  cause  to  believe  that 
a  preference  was  thereby  intended,  is 
clearly  an  adverse  claim,  of  which  a  ref- 
eree has  not  jurisdiction  to  summarily  de- 
termine on  its  merits,  except  by  the  claim- 
ant's consent.  In  re  Adams,  (D.  C.  R.  I. 
1904)  130  Fed.  788,  12  Am.  Bankr.  Rep. 
368. 

Claim  of  assignee  for  creditors  for  serv- 
ices and  disbursements. —  A  court  of  bank- 
ruptcy has  no  jurisdiction  to  adjudicate 
the  merits  of  the  claim  of  a  general  as- 
signee of  the  bankrupt,  to  retain  out  of 
the  bankrupt's  estate  money  disbursed  by 
him,  or  claimed  on  account  of  his  commis- 
tiion  as  such  assignee,  before  the  bank- 
ruptcy proceedings  were  begun,  unless  such 
assignee  consents  to  the  exercise  of  such 
jurisdiction.  Louisville  Trust  Co.  t\  Com- 
ingor,  (1902)  184  U.  S.  18,  22  S.  Ct.  293, 
46  U.  S.  (L.  ed.)  413,  7  Am.  Bankr.  Rep. 
421;  Sinsheimer  v.  Simonson,  (C.  C.  A. 
6th  Cir.  1901)  107  Fed.  898,  5  Am.  Bankr. 
Rep.  537. 

Controversy  between  trustee  and  mort- 
gagee,—  The  Act  does  not  confer  upon  a 
District  Court  of  the  United  States,  as  a 
court  of  bankruptcy,  jurisdiction  of  a  con- 


troversy between  a  trustee  and  a  mort- 
gagee of  the  bankrupt  to  determine  the  va- 
lidity of  the  mortgage,  unless  with  the 
consent  of  such  mortgagee.  In  re  San 
Gabriel  Sanatorium  Co.,  (C.  C.  A.  9th  Cir. 
1901)  111  Fed.  892,  7  Am.  Bankr.  Rep. 
206,  reversing  (C.  C.  A.  9th  Cir.  1900)  102 
Fed.  310,  4  Am.  Bankr.  Rep.  197. 

But  in  the  case  of  In  re  Kellogg,  ( 1902) 
113  Fed.  120,  it  was  held  that  where  prop- 
erty is  in  the  lawful  possession  of  the  trus- 
tee, the  Bankruptcy "  Court  has  jurisdic- 
tion, upon  full  hearing,  to  determine  the. 
question  of  validity  and  amount  of  a 
mortgage  lien  thereon,  distinguishing  In 
re  San  Gabriel  Sanatorium  Co.,  supra,  on 
the  ground  that  in  the  latter  case  the 
title  to  the  property  was  not  in  the  trus- 
tee at  the  time  the  question  was  before 
the  court;  and  In  re  Baudouine,  (C.  C.  A. 

1900)  101  Fed.  574,  on  a  similar  ground. 
Ordering     restitution     of     dividend, — 

Where,  upon  reconsideration  of  a  claim, 
the  Bankruptcy  Court  rejected  it  and  or- 
dered the  claimant  to  repay  to  the  trustee 
a  dividend  already  received,  it  was  held 
that  the  order  was  not  a  suit  within  the 
meaning  of  section  235,  and  was  legally 
made.  Pirie  V,  Chicago  Title,  etc.,  Co., 
(1901)  182  U.  S.  438,  21  S.  Ct.  906,  46 
U.  S.  (L.  ed.)   1171. 

Attaching  creditors  of  a  bankrupt,  whose 
levies  constitute  the  preference  on  which 
the  adjudication  in  bankruptcy  is  based, 
do  not  occupy  the  position  of  third  persons 
in  possession  of  property  claimed  to  belong 
to  the  bankrupt,  or  adverse  claimants  deal- 
ing therewith,  so  as  to  render  it  necessary 
that  proceedings  against  them  should  be 
by  bill  in  equity  or  other  plenary  process. 
Bear  v.  Chase,  (C.  C.  A.  4th  Cir.  1900)  99 
Fed.  920,  3  Am.  Bankr.  Rep.  746;  Staun- 
ton r?.  Wooden,  (C.  C.  A.  9th  Cir.  1910) 
179  Fed.  61. 

Against  agent  or  general  assignee  of 
bankrupt, —  Where  property  of  a  bankrupt 
has  come  into  the  hands  of  a  third  party 
before  the  filing  of  the  petition  in  bank- 
ruptcy, as  the  agent  of  the  bankrupt,  and 
to  which  he  asserts  no  adverse  claim,  the 
Bankruptcy  Court  has  power,  on  petition 
and  rule  to  show  cause,  to  order-  a  surren- 
der of  the  property  to  the  trustee  in  bank- 
ruptcy and  to  imprison  the  party  for  non- 
compliance with  the  order.  Mueller  v.  Nu- 
gent, (1902)  184  U.  S.  1,  22  S.  Ct.  269, 
46  U.  S.  (L.  ed.)  405  [reversing  (C.  C.  A. 

1901)  105  Fed.  581,  which  reversed  the 
same  case  sub  nom,  Wayne  Knitting  Mills 
r.  Nugent,  (1900)  104  Fed.  530];  In  re 
Moore,  (1900)  104  Fed.  869;  In  re  Knick- 
erbocker, (W.  D.  N.  Y.  1903)  121  Fed, 
1004,  10  Am.  Bankr.  Rep.  381. 

And  in  Bryan  v,  Bernheimer,  ( 1901 )  181 
U.  S.  188.  21  S.  Ct.  557,  45  U.  S.  (L.  ed.) 
814,  it  was  held  that  the  bankrupt's  as- 
signee for  the  benefit  of  creditors  is  merely 
an  agent  of  the  bankrupt,  without  an  ad* 
verse  interest  in  himself,  and  is  subject  to 
the   orders   of   the   Bankruptcy   Court   in 
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summary  proceedings.  >See  also  'In  re 
Krinsky,  (1902)  112  Fed.  972;  In  re 
Macon  Sash,  etc.,  Co.,  (1901)  112  Fed. 
323;  In  re  Smith,  (1899)  92  Fed.  135; 
In  re  Gutwillig,  (C.  C.  A.  1899)  92  Fed. 
337;  Davis  v.  Bohle,  (C.  C.  A.  1899)  92 
Fed.  325. 

Where  a  general  assignee  of  the  bank- 
rupt asserts  a  claim  to  the  property  as- 
signed on  account  of  disbursements  made 
nnd  connnissions  accruing  prior  to  the  fil- 
ing of  the  petition  in  bankruptcy,  the 
'bankruptcy  Court  has  no  jurisdiction  to 
adjudicate  the  merits  of  his  claim  in  sum- 
mary proceedings  against  him  without  his 
consent.  Louisville  Trust  Co.  i*.  Comingor, 
(1902)  184  U.  S.  18,  22  S.  Ct.  293,  46 
U.  S.  (L.  ed.)  413,  affirming  Sinsheimer 
r.  Simonson,  (C.  C.  A.  1901)  107  Fed.  898. 
To  the  same  eflfcct  see  Smith  i?.  Bel  ford, 
(C.  C.  A.  1901)  106  Fed.  658;  In  re  Klein, 
(1902)    116  Fed.  523. 

Against  transferee  of  bankrupt, —  The 
Bankruptcy  Court  has  no  jurisdiction,  on 
petition  by  the  trustee  and  rule  to  show 
cause,  to  order  a  third  party  to  surrender 
property  where  the  petition  shows  that  the 
respondent  claims  it  imder  a  transfer  from 
the  bankrupt  by  way  of  preference  and 
fraudulent  conveyance.  In  re  Michie, 
(1902)    116  Fed.  749. 

As  to  who  are  adverse  claimants  under 
a  willf  see  In  re  Baudouine.  (C.  C.  A.  2d 
Cir.  1900)  101  Fed.  574,  3  Am.  Bankr. 
Rep.  651,  reversing  (S.  D.  N.  Y.  1899)  96 
Fed.  536,  3  Am.  Bankr.  Rep.  55. 

Colorable  adverse  claims. —  The  court  of 
bankruptcy  has,  however,  the  right  to  de- 
termine whether  a  claim  adverse  to  that  of 
the  trustee  is  real  or  merely  colorable; 
fend  such  determination  may  be  had  by  a 
summary  proceeding.  If  it  is  decided  that 
the  claim  is  bona  fide,  the  parties  will  be 
relegated  to  a  plenary  suit  in  the  proper 
court;  but  if  the  court  decides  that  the 
alleged  adverse  claim  is  fictitious,  or 
merely  colorable,  or  that  the  claimant  is 
simply  the  alter  ego  of  the  bankrupt,  it 
will  proceed  summarily  to  diKpf)Ke  of  it. 
Mueller  r.  Nugent.  (1*002)  184  V.  S.  1, 
22  S.  Ct.  269,  46  U.  S.  (L.  ed.)  405:  Ix)uis- 
ville  Trust  Co.  r.  (Comingor,  (1902)  184 
U.  S.  18.  22  S.  Ct.  293,  46  IT.  S.  (L.  ed.) 
413;  In  re  Time,  (N.  D.  Ala.  1902)  115 
Fed.  906,  8  Am.  Bankr.  Rep.  285;  In  re 
Michie,  (D.  C.  Mass.  1902)  116  Fed.  749, 
8  Am.  Bankr.  Rep.  734;  In  re  Knicker- 
bocker, (W.  D.  N.  Y.  1903)  121  Fed.  1004, 
10  Am.  Bankr.  Rep.  381;  In  re  Weinger, 
(S.  D.  N.  Y.  1903)  126  Fed.  875,  11  Am. 
Bankr.  Rep.  424;  In  re  Teschmacher,  (E. 
D.  Pa.  1904)  127  Fed.  728.  11  Am.  Bankr. 
Rep.  547;  In  re  Kane,  (X.  D.  N.  Y.  1904) 
131  Fed.  386.  12  Am.  Bankr.  Rep.  444; 
In  re  Andre,  (2d  Cir.  1905)  135  Fed.  736, 
68  C.  C.  A.  374,  13  Am.  Bankr.  Rep.  132; 
In  re  Ellis  Bros.  Printing  Co.,  (W.  D. 
N.  Y.  1907)  156  Fed.  430,  19  Am.  Bankr. 
Rep.  472;  In  re  Friedman,  (C.  C.  A.  2d 
Cir.   1908)    161   Fed.  260,  20  Am.   Bankr. 


Rep.  37;  In  re  Walsh,  (N.  D.  la.  1908)  163 
Fed.  352,  20  Am.  Bankr.  Rep.  472;  In  re 
Holbrook  Shde,  etc.,  Co.,  (D.  C.  Mont. 
1908)  165  Fed.  973,  21  Am.  Bankr.  Rep. 
511;  In  ro  Havden,  (D.  C.  Mass.  1908) 
172  Fed.  623,  22  Am.  Bankr.  Hep.  764; 
In  re  Famous  Clothing  Co.,  (W.  D.  N.  Y. 
1910)  179  Fed.  1015;  In  re  Rathman,  (C. 
C.  A.  8th  Cir.  1910)  183  Fed.  913;  In  re 
Tarbox,  (D.  C.  Mass.  1910)  185  Fed.  985; 
Ommen  r.  Talcott,  (C.  C.  A.  2d  Cir.  1911) 
188  Fed.  401 ;  In  re  Iron  Clad  Mfg.  Co., 
(E.  D.  N.  Y.  1912)  194  Fed.  906;  Thomas- 
ville  First  Nat.  Bank  v.  Hopkins,  (C.  C. 
A.  5th  Cir.  1912)  199  Fed.  873;  Shea  t?. 
Lewis,  (C.  C.  A.  8th  Cir.  1913)  206  Fed. 
877;  In  re  Yorkville  Coal  Co.,  (C.  C.  A. 
2d  Cir.  1914)  211  Fed.  619. 

But  the  United  States  District  Court 
has  no  jurisdiction  to  act  in  personam 
against  a  stranger  to  the  bankruptcy  pro- 
ceedings who  resides  in  another  federal 
district  and  is  served  with  notice  or  proc- 
ess only  in  that  district.  Tn  such  a  case 
he  may  appear  and  have  the  proceeding 
against  him  dismissed.  In  re  Waukesha 
Water  Co.,  (1902)  116  Fed.  1009. 

Durty  to  dot  ermine  validity  of  adverse 
claim, —  On  adverse  claims  being  made  to 
property,  it  is  the  duty  of  the  referee  to 
hear  the  testimony  in  order  to  determine 
whether  the  claim  is  real  or  merely  color- 
able. In  re  Holbrook.  Shoe,  etc.,  Co.,  ( D. 
C.  Mont.  1908)  165  Fed.  973,  21  Am. 
Bankr.  Rep.  511. 

The  mere  assertion  of  a  claim  of  title 
to  property  adverse  to  a  trustee  in  bank- 
ruptcy, even  with  an  intention  to  protect 
it  by  the  usual  process  of  law,  will  not 
preclude  the  Bankruptcy  Court  from  exer- 
cising its  power  to  proceed  summarily; 
but  it  is  only  when  the  evidence  indicates 
that  the  asserted  claim  is  not  false  or 
fraudulent  that  such  court  is  deprived  of 
jurisdiction.  In  re  Ellis  Bros.  Printing 
Co.,  (W.  D.  N.  Y.  1907)  156  Fed.  430,  19 
Am.  Bankr.  Rep.  472 ;  In  re  Famous  Cloth- 
ing Co.,  (W.  D.  N.  Y.  1910)  179  Fed.  1015. 

Property  held  under  process  from  state 
court. —  Where  property  of  a  bankrupt  is 
held  adversely  to  his  estate,  under  a  claim 
of  seizure  on  process  from  a  slate  court, 
the  court  of  bankruptcy  has  jurisdiction  to 
summarily  inquire  and  detei*mine  whether 
the  adverse  claim  has  an  actual  basis  or 
is  merely  colorable.  In  re  Weinger,  ( S.  D. 
N.  Y.  1903)  126  Fed.  875,  11  Am.  Bankr. 
Rep.  424. 

Possession  without  claim  of  title. — 
Where  the  property  of  a  bankrupt  was  al- 
leged to  be  in  the  possession  of  a  third  per- 
son, who,  though  not  admitting  possession, 
claimed  no  title  to  any  of  the  property, 
he  could  not  object  to  the  Bankruptcy 
Court's  jurisdiction  to  order  him  to  sur- 
render the  property  to  the  trustee.  In  re 
Fogelman,  (E.  D.  N.  Y.  1911)  188  Fed. 
755. 

The  trustee  cannot  enlarge  the  referee's 
jurisdiction  merely  by  alleging  that  the 
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claim  under  which  the  property  is  held 
has  no  merit,  or  is  fraudulent,  or  by  call- 
ing it  ''merely  colorable,"  when  no  other 
reasons  appear  for  so  describing  it.  In  re 
Tarbox,  (D.  C.  Mass.  1910)    1S5  Fed.  085. 

Scope  of  section. —  This  section  relates 
only  to  suits  brought  by  trustees  and  has 
no  restrictive  effect  on  the  right  of  re- 
ceivers (or  trustees  for  that  matter)  to 
maintain  or  defend  their  possession  of 
goods  seized  as  those  of  the  bankrupt. 
In  re  Lipman,  (J).  C.  N.  J.  1912)  201  Fed. 
169.     . 

Possession  of  property  gives  jurisdiction 
thereover. —  If  the  property  is  not  in  the 
possession  of  the  bankrupt  at  the  time  he 
filed  his  petition  but  is  in  other  persons 
claiming  adverse  rights  thereto,  then  the 
Bankruptcy  Court  has  no  jurisdiction  over 
the  property  involved,  as  a  part  of  the 
bankrupt  estate.  Chicago  Title,  etc.,  Co. 
t*.  National  Storage  Co.,  (1913)  260  lU. 
485,  103  N.  E.  227. 

Petition  held  to  fall  within  the  provi- 
sion of  this  section.  In  re  Raphael,  (C. 
C.  A.  7th  Cir.  1911)  192  Fed.  874. 

n.  JtJBiSDierroN  as  Affected  bt  Possbs- 

siox. 

Possession  of  property  gives  jurisdic- 
tion thereover. —  When  a  court  of  bank- 
ruptcy has  acquired  possession  of  the  res, 
either  actual  or  constructive,  that  is, 
where  the  property  was  in  the  posseBftion 
of  the  bankrupt  at  the  time  the  petition 
in  bankruptcy  was  filed  against  him,  or 
where  such  property  has  been  taken  pos- 
sess ion  of  by  the  officers  of  the  court, 
such  as  the  referee,  receiver,  marshal,  or 
trustee,  it  is  then  in  custodia  legia,  and 
the  court  has,  by  virtue  of  such  p09scs< 
sion,  jurisdiction  to  hear  and  determine 
all  adverse  claims  asserted  thereto.  Met- 
calf  V.  Barker,  (1902)  187  U.  S.  165,  23 
S.  Ct.  67,  47  U.  S.  (L.  ed.)  122,  9  Am. 
Bankr.  Rep.  36;  Murphv  v,  Jolm  Hofman 
Co.,  (1909)  211  U.  S.  5*62,  29  S.  Ct.  154, 
53  U.  S.  (L.  ed.)  327,  21  Am.  Bankr. 
Rep.  487;  Babbitt  v.  Dutcher,  (1910) 
216  U.  S.  102,  30  S.  Ct.  372,  54  U.  S. 
(L.  ed.)  402,  17  Ann.  Cas.  969;  Keegan 
V  King,  (D.  C.  Ind.  1809)  96  Fed.  758, 
3  Am.  Bsnkr.  Rep.  79;  In  re  Ruaseil, 
(2d  Cir.  1900)  101  Fed.  248,  41  C.  C.  A. 
323;  In  re  Kellogg,  (C.  C.  A.  2d  Cir. 
1903)  121  Fed.  333,  10  Am.  Bankr.  Rep. 
7;  In  re  Rochford,  (C.  C.  A.  8th  Cir. 
1903)  124  Fed.  182,  10  Am.  Bankr.  Rep 
608;  In  re  Knight,  (W.  D.  Ky.  1903)  125 
Fed.  35,  11  Am.  Bankr.  Rep.  6;  In  re 
Weinger,  (S.  D.  N.  Y.  1903)  126  Fed. 
875,  11  Am.  Bankr.  Rep.  424;  In  re  Brisk- 
,  man,  (W.  D.  N.  Y.  1904)  132  Fed.  201, 
13  Am.  Bankr.  Rep.  67;  In  re  Koel,  (D. 
C.  Md.  1905)  137  Fed.  694,  14  Am. 
Bankr.  Rep.  715;  In  re  Henderson,  (N.  D. 
W.  Va.  1905)  142  Fed.  568,  16  Am. 
Bankr.  Rep.  91;  In  re  Schermerhorn,  (C. 
C.   A.  8th  Cir.   1906)    145  Fed.   341,   16 


Am.  Bankr.  Rep.  507;  Goodnough  Mer- 
cantile, etc.,  Co.  V.  Galloway,  (D.  C.  Ore. 
1906)  156  Fed.  504,  19  Am.  Bankr.  Rep. 
244;  Cleminshaw  t?.  International  Shirt, 
etc.,  Co.,  (N.  D.  N.  Y.  1908)  166  Fed. 
797,  21  Am.  Bankr.  Rep.  616;  Mound 
Mines  Co.  t?.  Hawthorne,  (C.  C.  A.  8th 
Cir.  1909)  173  Fed.  882,  23  Am.  Bankr. 
Rep.  242 ;  In  re  SwofTord  Bros.  Dry  (4oods 
Co.,  (W.  D.  Mo.  1910)  180  Fed.  549;  In 
re  Rathman,  (C.  C.  A.  8th  Cir.  1910)  183 
Fed.  913;  Wilson  v.  Parr,  (1902)  8  Am. 
Bankr.  Rep.  230,  115  Ga.  629,  42  S.  E. 
5;  Crosby  t?.  Spear,  (1904)  11  Am.  Bankr. 
Rep.  613,  98  Me.  642,  57  Atl.  881,  99  A. 
S.  R.  424;  Matter  of  Cameron,  (E.  D. 
Mich.  1908)  20  Am.  Bankr.  Rep.  790. 

Upon  the  filing  of  a  petition  in  bank- 
ruptcy,  followed  by  an  adjudication,  all 
property  in  the  possession  of  the  bank- 
rupt, of  which  he  claims  tho  ownership, 
passes  at  once  into  the  custody  of  the 
court  of  bankruptcy,  and  becomes  subject 
to  its  jurisdiction  to  determine,  by  plen- 
ary action  or  summary  proceeding,  as  the 
nature  of  the  case  demands,  all  adverse 
or  conflicting  claims  thereto,  whether  of 
title  or  of  lien;  and  that  court  may,  by 
the  process  of  injunction,  protect  its  ju- 
risdiction against  interference.  Whitney 
t?.  Wenman,  (1905)  198  U.  S.  539,  25 
S.  Ct.  778,  49  U.  S.  (L.  ed.)  1157.  14 
Am.  Bankr.  Rep.  45 ;  Murphy  v.  John  Ilof- 
man  Co.,  (1909)  211  U.  S.  562,  29  S.  Ct. 
154,  53  U.  S.  (L.  ed.^  327,  21  Am.  Bankr. 
Rep.  487;  Beach  v.  ^lacon  Grocery  Co., 
(5th  Cir.  1902)  116  Fed.  143,  53  C.  C  A. 
463,  8  Am.  Bankr.  Rep.  751;  In  re  Jersey 
Island  Packing  Co.,  (C.  C.  A.  9th  Cir. 
1905)  138  Fed.  625,  14  Am.  Bankr.  Rep. 
689;  In  re  Schermerhorn,  (C.  C.  A.  8th 
Cir.  1906)  145  Fed.  341,  16  Am.  Bankr. 
Rep.  507 ;  Mound  Mines  Co.  v.  Hawthorne, 
(C.  C.  A.  8th  Cir.  1909)  173  Fed.  882,  23 
Am.  Bankr.  Rep.  242;  In  re  Coffey,  (W. 
D.  N.  Y.  1907)    19  Am.  Bankr.  Rep.  148. 

Goods  in  actual  possession  of  a  hank' 
rupt  at  the  time  of  his  adjudication  as 
such,  and  at  the  time  of  the  reference  of 
the  case  to  a  referee,  who  directs  them  to 
be  locked  in  a  store,  are  in  custody  of 
the  ITnited  States  court,  from  whicli  they 
cannot  be  taken  upon  any  process  from 
a  state  court.  W^ite  v.  Schloerb,  (1900) 
178  r.  S.  542,  20  S.  Ct.  1007,  44  U.  S. 
(L.  ed.)  1183,  4  Am.  Bankr.  Rep.  178. 
See  also  In  re  Mertens,  (N.  D.  N.  Y. 
1904)  131  Fed.  507,  12  Am.  Bankr.  Rep. 
698. 

Possession  by  act  of  officers. — ^Whenthe 
court  of  bankruptcy  through  the  act  of 
its  officers,  such  as  referees,  receivers, 
marshals,  or  trustees,  has  taken  possession 
of  a  res,  as  the  property  of  a  bankrupt, 
it  haa  ancillary  jurisdiciion  to  hear  and 
determine  the  adverse  claims  of  strangers 
to  it,  and  its  possession  cannot  be  dis- 
turbed by  the  process  of  another  court. 
Murphy  r.  John  Hofman  Co.,   (1909)   211 
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IT.  S.  562,  29  S.  Ct.  154,  53  U.  S.  (L.  ed.) 
327,  21  Am.  Bankr.  Rep.  487. 

An  uncertain  or  fleeting  occupancy  hy 
the  officers  of  the  Bankruptcy  Court,  how- 
ever, is  not  sufficient  to  change  the  ordi- 
nary rule  which  gives  the  state  courts 
jurisdiction  over  property  which  is  in  its 
possession;  nor  will  the  mere  constructive 
possession  of  the  Bankruptcy  Court  be 
effective  as  against  the  possession  of  the 
state  court  in  every  case.  See  Frank  v. 
Vollkommer,  (1907)  205  U.  S.  521,  523, 
529,  27  S.  Ct.  696,  599,  51  U.  S.  (L.  ed.) 
911;  In  re  Rathman,  (C.  C.  A.  8th  Cir. 
1910)  183  Fed.  913.  And  see  the  annota- 
tion, infra,  tliis  note,  under  VI,  Jurisdic- 
tion of  State  Courts, 

Possession  acquired  for  preservation  of 
estate. —  The  District  Court  has  jurisdic- 
tion of  a  controversy  in  a  case  in  which 
it  finds  it  absolutely  necessary,  for  the 
preservation  of  the  estate,  to  take  the 
possession  of  the  property  from  an  ad- 
verse claimant  by  means  of  its  receiver 
or  the  marshal,  under  section  2  (3),  and 
the  determination  of  the  issue  thus  raised 
between  the  trustee  and  the  adverse  claim- 
ant is  a  proceeding  in  bankruptcy,  as  dis- 
tinguished from  a  controversy  at  law  or 
in  equity,  within  the  true  interpretation 
of  section  23.  In  re  Rochford,  (C.  C.  A. 
8th  Cir.  1903)  124  Fed.  182,  10  Am. 
Bankr.  Rep.  608.  And  see  the  annotation 
under  section  2  (3) ,  of  the  Bankruptcy  Act. 

Controversies  between  estates  in  bank' 
ruptcy. — ^A  court  of  bankruptcy  has  juris- 
diction to  determine  a  controversy  as  to 
the  ownership  of  property  between  the 
trustees  of  two  different  estates,  both  of 
which  are  being  administered  by  such 
court.  In  re  Rosenberg,  (E.  D.  Pa.  1902) 
116  Fed.  402,  8  Am.  Bankr.  Rep.  624. 

Property  which  has  been  unlawfully 
taken  from  the  custody  of  the  Bankruptcy 
Court,  or  its  officers,  may  be  recovered, 
and  restored  to  the  trustee  or  other  proper 
officer,  by  a  summary  or  other  proceeding 
instituted  for  that  purpose.  White  v, 
Schloerb,  (1900)  178  U.  S.  542,  20  S.  Ct. 
1007,  44  U.  S.  (L.  ed.)  1183,  4  Am. 
Bankr.  Rep.  178;  In  re  Wliitener,  (C.  C. 
A.  1900)  106  Fed.  180;  In  re  Reynolds, 
(D.  C.  Mont.  1904)  127  Fed.  760,  11  Am. 
Bankr.  Rep.  758;  In  re  Briskman,  (W. 
D.  N.  Y.  1904)  132  Fed.  201,  13  Am. 
Bankr.  Rep.  57;  In  re  Rose  Shoe  Mfg. 
Co.,  (C.  C.  A.  2d  Cir.  1909)  168  Fed.  39, 
21  Am.  Bankr.  Rep.  725;  Clay  v.  Waters, 
(C.  C.  A.  8th  Cir.  1910)  178  Fed.  385. 
See  also  In  re  Gutman,  (1902)  114  Fed. 
1009,  applying  the  same  rule  where  the 
property  was  in  the  constructive  posses- 
sion of  the  court  when  a  prior  mortgagee 
thereof  took  it  into  his  poBsossion.  And 
the  Bankruptcy  Court  has  jurisdiction  to 
enjoin  the  prosecution  of  an  action  of  re- 
plevin in  a  state  court  against  the  trustee 
to  recover  property  in  his  possession.  In 
re  Russell,  (C.  C.  A.  1900)   101  Fed.  248. 


Where  an  attachment  it  dissolved  by 
force  of  section  67c  and  /,  the  attaching 
creditor  and  the  officer  levying  the  attach- 
ment cease  to  have  any  color  of  riglit  to 
the  possession  of  the  property,  and  the 
Bankruptcy  Court  may  order  them  to  sur- 
render it  to  the  proper  officer  of  that  court. 
In  re  Tune,  (1902)  115  Fed.  906.  See 
also  Bear  v.  Chase,  (C.  C.  A.  1900)  99 
Fed.  920;  In  re  Hammond.  (1899)  98  Fed. 
845;  In  re  Kenney,  (1899)  97  Fed.  554; 
In  re  Francis- Valentine  Co.,  (C.  C.  A. 
1899)  94  Fed.  793.  Contra,  In  re  Franks, 
(1899)   95  Fed.  635. 

Surrender  of  possession. —  Wliere  the 
possession  of  property  has  been  relin- 
quished by  the  court  of  bankruptcy,  or 
its  duly  authorized  officer,  the  jurisdic- 
tion of  tlie  court  thereover,  as  a  general 
rule,  ceases.  Chicago  First  Nat.  Bank  v. 
Chicago  Title,  etc.,  Co.,  (1906)  198  ir.  8. 
280,  25  S.  Ct.  693,  49  U.  S.  (L.  ed.)  1051, 
14  Am.  Bankr.  Rep.  102;  Hinds  v.  Moore, 
(C.  C.  A.  6th  Cir.  1905)  134  Fed.  221,  14 
Am.  Bankr.  Rep.  1,  reversing  (W.  D. 
Tenn.  1904)  129  Fed.  922,  12  Am.  Bankr. 
Rep.  136;  In  re  Berkowitz,  (E.  D.  Pa. 
1906)  143  Fed.  598,  16  Am.  Bankr.  Rep. 
251. 

Order  of  surrender  improvidently 
granted. —  Where  an  eof  parte  order  per- 
mitting a  claimant  of  property  in  the 
possession  of  a  bankrupt  to  sue  the  trus- 
tee in  a  state  court  to  determine  the 
claimant's  right  thereto  was  improvi- 
dently granted,  the  court,  on  being  ad- 
vised of  all  the  facts,  had  power  to  va- 
cate such  order,  and  enjoin  the  claimant 
from  proceeding  further  in  the  state  court. 
In  re  Schermerhorn,  (C.  C.  A.  8th  Cir. 
1906)  145  Fed.  341,  16  Am.  Bankr.  Rep. 
507. 

Surrender  ais  affected  by  subsequent  pos- 
session.— The  vacation  by  a  court  of  bank- 
ruptcy of  its  order  enjoining  any  inter« 
ference  under  process  from  a  state  court 
with  certain  property  then  in  the  posses- 
sion of  the  receiver  in  bankruptcy  cannot 
be  deemed  an  abandonment  by  the  court 
■  of  bankruptcy  of  .its  possession  of  the 
property  to  be  dealt  with  by  the  state 
court,  where,  in  the  meantime,  there  had 
been  various  dealings  with  the  property 
by  the  Bankruptcy  Court,  including  a  sale 
by  the  trustee  in  bankruptcy.  Murphy  t*. 
John  Hofman  Co.,  (1909)  211  U.  S.  562, 
29  S.  Ct.  154,  53  U.  S.  (L.  ed.)  327,  21 
Am.  Bankr.  Rep.  487. 

Unauthorized  surrender  by  officer, — The 
Bankruptcy  Court  may  draw  to  itself  the 
determination  of  all  controversies  over 
the  property  in  its  possession,  and  when 
it  once  lawfully  attaches  its  jurisdiction 
cannot  be  destroyed  or  impaired  by  the 
unauthorized  surrender  of  possession  of 
the  property  by  the  ofl'cers  of  the  court, 
or  through  a  seizure  thereof  by  an  ad- 
verse claimant.  Whitnev  v.  Wenman, 
(1905)    198  U.  S.  539,  25*  S.  Ct.  778,  ^9 
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U.  S.  (L.  ed.)  1157,  14  Am.  Bankr.  Bep. 
45;  In  re  Schermerhorn,  (C.  C.  A.  8th 
Cir.  1906)  145  Fed.  341,  16  Am.  Bankr. 
Rep.  607. 

Possession  of,  or  under,  assignee  for 
creditors. —  A  court  of  bankruptcy  has 
jurisdiction  of  a  proceeding  by  a  trustee 
to  recover  property  from  an  assignee  to 
whom  it  was  conveyed  by  the  bankrupt, 
for  the  benefit  of  creditors,  within  four 
months  prior  to  the  bankruptcy.  In  re 
Stokes,  (E.  D.  Pa.  1901)  106  Fed.  312, 
6  Am.  Bankr.  Rep.  262;  In  re  Knight, 
(W.  D.  Ky.  1903)  125  Fed.  36,  11  Am. 
Bankr.  Rep.  6;  O'Dell  v.  Boyden,  (C.  G. 
A.  6th  Cir.  1906)  150  Fed.  731,  10  Ann. 
Cas.  239,  17  Am.  Bankr.  Rep.  757;  In  re 
Stewart,  (C.  C.  A.  6th  Cir.  1910)  179 
Fed.  222;  In  re  McCrum,  (C.  C.  A.  2d 
Cir.  1914)  214  Fed.  207. 

A  purchaser  from  an  tissignee  in  insol- 
vency who  holds  the  property  under  a  gen- 
oral  assignment,  when  the  sale  is  made 
-before  a  trustee  has  been  appointed,  but 
after  and  with  knowledge  of  the  filing  of 
a  petition  in  bankruptcy,  has  no  title 
superior  to  that  of  the  bankrupt's  estate; 
but  his  equities  in  respect  to  the  goods, 
or  to  the  money  that  he  has  paid  for 
them,  may  depend  upon  many  circum- 
stances,  and  can  be  settled  in  the  District 
Court  as  a  court  of  bankruptcy.  Bryan 
V.  Bernheimer,  (1900)  181  U.  S.  188,  21 
S.  Ct.  557,  45  U.  S.  (L.  ed.)  814,  6  Am. 
Bankr.  Rep.  623. 

Court  mtky  require  assignee  to  accotrnt, 
— ^A  court  of  bankruptcy  has  jurisdiction 
to  require  an  accounting  from  an  assignee 
for  creditors  of  a  bankrupt,  under  an  as- 
signment which  constitutes  an  act  of 
bankruptcy;  and  where  he  appears  and 
submits  his  account  and  enters  upon  a 
hearing  without  objection,  the  court  does 
not  lose  jurisdiction  to  require  him  to 
turn  over  property  to  the  trustee  because 
he  asserts  title  to  a  part  of  such  property 
in  himself.  In  re  Thompson,  (C.  C.  A. 
2d  Cir.  1904)  128  Fed.  575,  11  Am. 
Bankr.  Rep.  719;  In  re  McCrum,  (C.  C. 
A.  2d  Cir.  1914)  214  Fed.  207. 

III.   JUBISDICmON    BY    CONSENT. 

"  Consent  **  defined. — "  Consent "  as  used 
in  this  section  means  consent  to  the  tribu- 
nal in  which  the  controversy  is  to  be  car- 
ried on  and  not  to  the  mode  of  procedure, 
which  is  regulated  by  general  principles 
of  law  unlesR  other  provision  is  made. 
In  re  Raphael,  (C.  C.  A.  7th  Cir.  1911) 
192  Fed.  874. 

The  consent  provided  for  was  not  in- 
tended to  enlarge  the  jurisdiction  of  the 
Circuit  (now  District)  Courts  so  as  to 
give  them  a  jurisdiction  which  they 
would  not  have  because  of  diverse  citizen, 
ship  and  a  requisite  amount  in  contro- 
versy or  by  reason  of  a  caus*  of  action 
arising  under  the  Constitution  or  laws  of 
the   United   States.     Lovell   v.  Newman, 


(1913)   227  U.  S.  412,  33  S.  Ct.  375,  67 
U.  S.    (L.  ed.)    677. 

Effect  of  consent. — A  court  of  bank- 
ruptcy may,  under  section  23 &,  acquire 
jurisdiction,  by  the  consent  of  the  de- 
fendant, for  the  purpose  of  suits  brought 
by  a  trustee  in  bankruptcy  in  the  perform- 
ance of  the  duties  imposed  upon  him 
under  the  statute.  The  necessary  consent 
may  be  given  by  such  acts  o?  conduct  of 
the  parties  as  will  give  jurisdiction  in 
other  cases;  and  where  jurisdiction  has 
been  obtained  in  this  manner  the  court 
will  proceed  to  determine  all  of  the  rights 
of  the  parties  to  the  subject  matter  in 
controversy.  Bryan  t;.  Bernheimer,  (1001) 
181  U.  S.  188,  21  S.  Ct.  557,  45  U.  S. 
(L.  ed.)  814,  5  Am.  Bankr.  Rep.  623;  In 
re  Connolly,  (E.  D.  Pa.  1900)  100  Fed. 
620,  3  Am.  Bankr.  Rep.  842;  In  re  Em- 
rich,  (W.  D.  Pa.  1900)  101  Fed.  231,  4 
Am.  Bankr.  Rep.  89;  In  re  Steuer,  (D.  C. 
Mass.  1900)  104  Fed.  976,  6  Am.  Bankr. 
Rep.  209;  In  re  Rikor,  (S.  D.  N.  Y.  1901) 
107  Fed.  96,  5  Am.  Bankr.  Rep.  720; 
Boonville  Nat.  Bank  c.  Blakey,  (C.  C.  A. 
7th  Cir.  1901)  107  Fed.  891,  6  Am.  Bankr. 
Rep.  13;  Philips  r.  Turner,  (C.  C  A.  oth 
Cir.  1902)  114  Fed.  726,  8  Am.  Bankr. 
Rep.  171;  In  re  Durham,  (D.  C.  Md.  1002) 
114  Fed.  750,  8  Am.  Bankr.  Rep.  115; 
Stelling  r.  G.  \v.  Jones  Lumber  Co.,  (C. 
C.  A.  7th  Cir.  1902)  116  Fed.  261,  8  Am. 
Bankr.  Rep.  521;  CJhauncey  i?.  Dyke,  (C. 
C.  A.  8th  Cir.  1902)  119  Fed.  1,  3,  9  Am. 
Bankr.  Rep.  444,  modifying  In  re  Mat- 
thews, (W.  D.  Ark.  1901)  109  Fed.  603, 
6  Am.  Bankr.  Rep.  96;  Havens,  etc.,  Co. 
r.  Pierek,  (C.  C.  A.  7th  Cir.  1903)  120 
Fed.  244,  9  Am.  Bankr.  Rep.  569;  In  re 
Antigo  ^creen  Door  Co.,  (C.  C.  A.  7th 
Cir.  1903)  123  Fed.  249,  10  Am.  Bankr. 
Rep.  359;  In  re  Rochford,  (C  C.  A.  8th 
Cir.  1903)  124  Fed.  182,  10  Am.  Bankr. 
Rep.  608;  In  re  Hymes  Buggy,  etc.,  Co., 
(W.  D.  Mo.  1904)  130  Fed.  977,  12  Am. 
Bankr.  Rep.  477;  Ryttenberg  v.  Schefer, 
(S.  D.  N.  Y.  1904)  131  Fed.  313,  11  Am. 
Bankr.  Rep.  652;  In  re  Kolin,  (C.  C.  A. 
7th  Cir.  1905)  134  Fed.  557,  13  Am. 
Bankr.  Rep.  531;  In  re  Hadden  Rodee 
Co.,  (B.  D.  Wis.  1904)  135  Fed.  886,  13 
Am.  Bankr.  Rep.  604;  In  re  Noel,  (D.  C. 
Md.  1905)  137  Fed.  694,  14  Am.  Bankr. 
Rep.  715;  In  re  Porterfield,  (N.  D.  W.  Va. 
1905)  138  Fed.  192,  15  Am.  Bankr.  Rep. 
11;  In  re  Platteville  Foundry,  etc.,  Co., 
(W.  D.  Wis.  1906)  147  Fed.  828,  17  Am. 
Bankr.  Rep.  291;  In  re  Blake,  (C  C.  A. 
8th  Cir.  1906)  150  Fed.  279,  17  Am. 
Bankr.  Rep.  668;  Knapp,  etc.,  Co.  t?. 
Drew,  (C.  C.  A.  8th  Cir.  1908)  160  Fed. 
413,  20  Am.  Bankr.  Rep.  355;  In  re 
Elletson  Co.,  (N.  D.  W.  Va.  1^09)  174 
Fed.  859,  23  Am.  Bankr.  Rep.  530;  In  re 
MacDougall,  (N.  D.  X.  Y.  1909)  175  Fed. 
400,  23  Am.  Bankr.  Rep.  762;  In  re  V.  & 
M.  Lumber  Co.,  (N.  D.  Ala.  1910)  182 
Fed.    231;    Sheppard  v,   Lincoln,    (S.    D, 
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N.  Y.  1910)  184  Fed.  182;  McEldowney  f>. 
Card,    (E.  D.  Tenn.  1911)    193  Fed.  476; 
Le  Master  v,  Spencer,   (C.  C.  A.  8th  Cir 
1913)   203  Fed.  210. 

A  general  appearance  of  a  defendant, 
and  the  filing  of  a  demurrer  on  grounds 
going  to  the  merits,  as  well  as  to  the  ju- 
risdiction of  the  court,  waives  an  objection 
tlrat  the  court  is  without  jurisdiction  of 
the  defendant's  person.  Knapp,  etc.,  Co. 
I'.  Drew,  (C.  C.  A.  8th  Cir.  1908)  160  Fed. 
413,  20  Am.  Bankr.  Rep.  355;  Sheppard 
V.  Lincoln,  (S.  D.  N.  Y.  1910)  184  Fed. 
182;  Detroit  Trust  Co.  v,  Pontiac  Savings 
Bank,  (C.  C.  A.  6th  Cir.  1912)  196  Fed. 
29. 

But  where  a  general  appearance  had 
been  entered  by  a  defendant  to  a  petition 
by  a  trustee  in  bankruptcy,  it  was  held 
not  equivalent  to  a  consent  to  be  sued  in 
the  Bankruptcy  Court  so  as  to  prevent 
him  from  objecting  to  the  court's  juris- 
diction on  the  filing  of  an  amended  peti- 
tion, such  amended  petition  stating  for 
the  first  time  a  case  authorizing  relief 
against  him.  In  re  Ilemby-Hutchinson 
Pub.  Co.,  (1900)    106  Fed.  909. 

So  also  it  has  been  held  that  an  ad- 
verse claimant  summoned  into  the  Bank- 
ruptcy Court  on  a  rule  to  show  cause  why 
the  money  or  property  in  his  hands  shall 
not  be  surrendered  for  administration  in 
bankruptcy  does  not  consent  to  the  juris- 
diction by  resisting  the  proceeding,  where 
he  objects  to  the  jurisdiction  before  the 
entry  of  a  final  order  against  him.  Louis- 
ville Trust  Co.  V.  ComingoT,  (1902)  184 
U.  S.  18,  22  S.  Ct.  293,  46  U.  S.  (L.  ed.) 
413,  affirming  Sinsheimer  v.  Simonson, 
(C.  C.  A.  1901)  107  Fed.  898.  To  the 
same  effect  see  Marshall  r.  Kno?;,  (1872) 
16  Wan.  551,  21  U.  S.  (L.  ed.)  481; 
Smith  t?.  Belford,  (C.  C.  A.  1901)  106 
Fed.  658;  In  re  Michie,  (1902)  116  Fed. 
749. 

When  an  adverse  claimant  voluntarily 
comes  into  a  court  of  bankruptcy  and 
claims  property  in  the  possession  of  the 
trustee,  wherever  situated,  or  assorts  a 
lien  thereon  and  seeks  to  have  it  estab- 
lished, enforced,  or  protected,  the  pro- 
ceeding becomes  a  "  proceeding  in  bank- 
ruptcy" in  the  course  of  collecting  the 
estate,  reducing  the  same  to  money,  and 
distributing  the  same,  and  a  "  contro- 
versy "  in  relation  to  the  estate  within 
the  jurisdiction  of  the  Bankruptcy  Court. 
In  re  MacDougall,  (N.  D.  N.  Y.  1909)  175 
Fed.  400,  23  Am.  Bankr.  Rep.  762. 

Where  a  bank  submits  to  the  jurisdic- 
tion of  a  Bankruptcy  Court  by  asking  that 
a  ciiattel  mortgage  lien  be  sustained  and 
its  claims  allowed  out  of  the  proceeds  of 
property  in  the  hands  of  the  trustee,  it 
consents  that  the  issues  raised  bv  the 
petition  and  answer  should  be  heard  and 
determined  by  the  Bankruptcy  Court  as  a 
part  of  the  proceedings  in  bankruptcy 
and    cannot    subsequently    challenge    the 


jurisdiction.     In  re  Durham,   (1902)    114 
Fed.  750. 

Presenting  claims. —  Where  a  bank, 
claiming  security  under  a  deed  of  trust 
executed  more  than  four  months  before 
the  institution  of  bankruptcy  proceedings, 
voluntarily  submitted  to  the  jurisdiction 
of  the  Bankruptcy  Court  by  presenting  its 
claim  for  adjudication,  and  the  bank- 
rupt's estate  was  wholly  in  the  possession 
of  the  court,  the  referee  has  jurisdiction 
to  adjudicate  the  validity  of  the  deed  in 
a  summary  proceeding.  In  re  Elletson 
Co.,  (X.  D.  W.  Va.  1909)  174  Fed.  859, 
23  Am.  Bankr.  Rep.  530. 

Consent  does  not  validate  unlawful  pro- 
cedure.—  Section  236  refers  to  consent  to 
the  tribunal  in  which  the  controversy  is 
to  be  carried  on,  and  not  to  the  mode  of 
procedure;  and  where  that  is  unlawful, 
the  appearance  of  the  defendant,  and  his 
contesting  the  proceedings,  do  not  confer 
jurisdiction.  Sinsheimer  t?.  Simonson, 
(C.  C.  A.  6th  Cir.  1901)  107  Fed.  898," 
5  Am.  Bankr.  Rop.  537. 

Mattel's  disconnected  with  bankruptcy 
proceedings, — ^A  claimed  indebtedness  from 
one  creditor  of  a  bankrupt  to  another, 
growing  out  of  transactions  not  connected 
with  the  bankruptcy  proceedings,  cannot 
be  litigated  in  such  proceedings  or  ad- 
justed in  the  distribution  of  dividends. 
In  re  Girard  Glazed  Kid  Co.,  (E.  D.  Pa. 
1905)  136  Fed.  511,  14  Am.  Bankr.  Rep. 
485. 

Effect  of  objection  to  jurisdiction.— 
The  failure  of  adverse  claimants  to  aban- 
don their  claims  to  property  not  in  the 
possession  of  the  receiver  in  bankruptcy, 
after  their  objections  to  the  jurisdiction 
of  a  court  of  bankruptcy  to  act  on  the 
receiver's  petition  for  directions  respect- 
ing a  sale  have  been  overruled,  does  not 
amount  to  a  waiver  of  their  objections  or 
a  consent  to  an  exercise  of  jurisdiction, 
Chicago  First  Nat.  Bank  r.  Chicago  Title, 
etc.,  Co.,  (1905)  198  U.  S.  280,  25  S.  Ct. 
603,  49  U.  S.  (L.  ed.)  1051,  14  Am. 
Bankr.  Rep.  102. 

An  adverse  claimant  brought  into  a 
court  of  bankruptcy  by  citation  and  or- 
dered to  turn  over  property,  and  who 
before  entry  of  final  decree  against  him 
specially  objects  on  the  ground  that  the 
court  is  without  jurisdiction,  cannot  be 
held  to  have  consented  to  such  jurisdic- 
tion. In  re  Morgan,  (C.  C.  A.  Ist  Cir. 
1907)    158  Fed.  774,  19  Am.  Bankr.  Rep. 

857. 

An  assignee  of  a  bankrupt  cannot  be 
doomed  to  have  consented  to  the  jurisdic- 
tion of  the  Bankruptcy  Court  because  he 
participated  in  the  proceedings  before  the 
referee,  where  he  made  formal  protest  to 
the  exercise  of  such  jurisdiction  before 
the  final  order  was  entered.  Louisville 
Trust  Co.  V.  Cominiror,  (1902)  184  U.  S. 
18.  22  S.  Ct.  293,  46  U.  S.  (L.  ed.)  413, 
7  Am.  Bankr.  Rep.  421. 
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iv.  recovebr  of  pbefebeiitial  and 
Fraudulent  Tbansb'ers. 

Jurisdiction  to  recover  property  fraudu* 
lently  or  preferentially  transferred. — 
Prior  to  the  amendment  of  1903,  suits  for 
the  recovery  of  property  fraudulently  or 
preferentially  transferred,  in  violation  of 
the  provisions  of  sections  606,  67e,  or  70e, 
in  the  absence  of  consent,  could  be  brought 
only  in  the  court  wherein  such  action 
might  have  been  prosecuted  if  bankruptcy 
proceedings  had  not  been  instituted. 
Bardes  r.  Hawarden  First  Nat.  Bank, 
(1900)  178  U.  S.  624,  20  S.  Ct.  1000,  44 
U.  S.  (L.  ed.)  1175;  Mitchell  t\  McClure, 
(1900)  178  U.  S.  539,  20  S.  Ct.  1000,  44 
U.  S.  (L.  ed.)  1182;  Hicks  f.  Knost, 
(1900)  178  U.  S.  641,  20  S.  Ct.  1006,  44 
U.  S.  (L.  ed.)  1183;  Wall  ».  Cox,  (1901) 
181  U.  S.  244,  21  S.  Ct.  642,  45  U.  S. 
(L.  ed.)  845;  Boonville  Nat.  Bapk  v. 
Blakey,  (C.  C.  A.  1901)  107  Fed.  891; 
Perkins  v.  McCauley,  (1899)  98  Fed.  286; 
Pickens  f.  Dent,  (C.  C.  A.  1901)  106 
Fed.  653;  Camp  v.  Zellars,  (C.  C.  A. 
1899)  94  Fed.  799;  Burnett  v.  Morris 
Mercantile  Co.,  (1899)  91  Fed.  365.  The 
foregoing  decisions  of  the  Supreme  Court 
evidently  overruled  Hall   v.  JCincell,    (C. 

C.  A.  1900)  102  Fed.  301;  In  re  San 
Gabriel  Sanatorium  Co.,  (C.  C  A.  1900) 
102  Fed.  310,  unless  the  latter  can  be  sus- 
tained on  another  ground;  In  re  Bau- 
douine,  (C.  C.  A.  1900)  101  Fed.  574; 
Lehman  v.  Crosby,  (1900)  99  Fed.  542; 
Norcross  v.  Nathan,  (1900)  99  Fed.  414; 
Pepperdine  v.  Headley,  (1900)  98  Fed. 
863;   Shutts  V.  Aurora   First  Nat.  Bank, 

(1899)  98    Fed.    705;    In   re    Woodbury, 

(1900)  98  Fed.  833;  Louisville  Trust  Co. 
r.  Marx,  (1899)  98  Fed.  456;  In  re  New- 
berry, (1899)  97  Fed.  24;  Murray  v.  Beal, 
(1899)  97  Fed.  567;  Robinson  t".  White, 
(1899)  97  Fed.  33;  In  re  Crystal  Spring 
Bottling  Co.,  (1899)  96  Fed.  945;  Carter 
V.  Hobbs,  (1899)  92  Fed.  594.  For  the 
purpose  of  remedying  this,  the  Bank- 
ruptcy Law  was  amended  in  1903  so  as 
to  permit  suits  for  the  recovery  of  fraudu- 
lent and  preferential  transfers,  under  8ec« 
tions  606  and  67e,  in  the  court  of  bank- 
ruptcy,  .concurrently  with  the  state  court, 
without  the  consent  of  the  defendant. 
Gregory  v.  Atkinson,  (E.  D.  Mo.  1904) 
127  Fed.  183,  11  Am.  Bankr.  Rep.  495; 
Johnston  v.  Forsyth   Mercantile  Co.,    (S. 

D.  Ga.  1904)  127  Fed.  845,  11  Am.  Bankr. 
Rep.  669;  Horskins  v.  Sanderson,  (D.  C. 
Vt.  1904)  132  Fed.  415,  13  Am.  Bankr. 
Rep.  102;  Delta  Nat.  Bank  r.  Easter- 
brook,  (C.  C.  A.  5th  Cir.  1904)  133  Fed. 
521,  13  Am.  Bankr.  Rep.  338;  Lawrence 
V.  Lowrie,  (M.  D.  Pa.  1903)  133  Fed.  995, 
13  Am.  Bankr.  Rep.  297 ;  Parker  r.  Black, 
(W.  D.  N.  Y.  1906)   143  Fed.  560,  16  Am. 

Bankr.  Rep.  202;  llnrner-Gaylord  Co.  r. 
Miller,  (N.  D.  W.  Va.  1906)  147  Fed. 
296,  17  Am.  Bankr.  Rep.  257;  Bowman  r. 
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Alpha  Farms,  (N.  D.  N.  Y.  1907)  153 
Fed.  380,  18  Am.  Bankr.  Rep.  700;  Lynch 
t'.  Bronson,  (D.  C.  Conn.  1908)  160  Fed. 
139,  20  Am.  Bankr.  Rep.  409;  Westall  f. 
Avery,  (C.  C.  A.  4th  Cir.  1909)  171  Fed. 
626,  22  Am.  Bankr.  Rep.  673;  Kraver  v. 
Abrahams,  (E.  D.  Pa.  1913)  203  Fed. 
782;  Off  V.  Hakes,  (C.  C  A.  7th  Cir. 
1905)  15  Am.  Bankr.  Rep.  700.  And  see 
the  cases  cited  to  this  effect  under  sec- 
tions 60&  and  676. 

By  the  amendment  of  1910^  section  70e 
was  included;  so  that  proceedings  there- 
under, for  the  recovery  of  property  trans- 
ferred in  fraud  of  creditors,  may  now  be 
had  in  the  Bankruptcy  Court,  concurrently 
with  the  state  court,  without  the  consent 
of  the  adverse  party.  The  amendment  of 
1903,  however,  did  not  specifically  men- 
tion recovery  under  section  70c,  and  there 
was  a  conflict  of  authority  as  to  whether 
recoveries  under  that  section  could  be  had 
in  the  Bankruptcy  Court  without  the  con- 
sent of  the  adverse  party.  The  following 
cAses  sustain  the  view  that  consent  was 
unnecessary:  Johnston  t*.  Forsyth  Mer- 
cantile Co.,  (S.  D.  Ga.  1904)  127  Fed. 
845,  11  Am.  Bankr.  Rep.  669;  Hurley  r. 
Devlin,  (D.  C.  Kan.  1906)  149  Fed.  268, 
17  Am.  Bankr.  Rep.  793;  Parker  v.  Sher- 
man,  (D.  C.  Vt.  1912)  195  Fed.  648.  And 
see  the  annotation  to  this  effect  under 
section  70e. 

But  in  many  cases  it  was  held  that  the 
amendment  of  1903,  because  of  the  fact 
that  section  70e  was  not  specified  therein, 
did  not  permit  a  recovery  thereunder  in 
the  Bankruptcy  Court  without  consent. 
Gregory  v.  Atkinson,  (E.  D.  Mo.  1904) 
127  Fed.  183,  185;  Skewis  t\  Barthell, 
(N.  D.  la.  1907)  152  Fed.  534;  Hull  v. 
Burr,  (5th  Cir.  1907)  153  Fed.  945,  948, 
950,  83  C.  C.  A.  61 ;  Palmer  v.  Roginsky, 
(S.  D.  N.  Y.  1910)  175  Fed.  883;  In  re 
Rathman,  (C.  C.  A.  8th  Cir.  1910)  183 
Fed.  913.  See  also  the  annotation  under 
section  70e. 

Pleading  and  practice. —  A  proceeding 
by  a  trustee  in  bankruptcy  to  set  aside 
fraudulent  conveyances  or  illegal  prefer- 
ences is  not  a  proceeding  in  bankruptcy, 
but  while  ancillary  to  such  proceedings 
and  authorized  by  the  Bankruptcy  Act  to 
be  instituted  in  either  tlie  federal  District 
Court  or  in  a  state  court  of  competent 
jurisdiction,  it  must  be  governed,  so  far 
as  pleading  and  practice  are  concerned,  by 
the  laws  and  rules  of  the  court  wherein 
it  is  instituted,  and,  where  that  is  a  fed- 
eral court,  such  suits  are  in  equity  and 
are  governed  by  the  rules  of  pleading  and 
practice  in  equity  which  obtain  in  such 
court  independently  of  the  state  court. 
Westall  V.  Avery,  (C.  C  A.  4th  Cir. 
1909)  171  Fed.  626,  22  Am.  Bankr.  Rep. 
673. 

Appellate  jurisdiction  of  Supreme  Court. 
— As  to  finalitv  of  decisions  of  the  Circuit 
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Court  of  Appeals  in  suits  by  the  trustee, 
so  far  as  such  suits  can  properly  be  termed 
"  cases  arising  under  the  Bankruptcy  Act," 
see  Act  of  Jan.  28,  1916,  §  4,  infra,  p.  »33, 
following  section  26a  (3.) 

V.   SUMMABT  AND  PLENARY  JUBISDICTIOir. 

General  principles  controlling  jurisdic- 
tion.—  There  are  two  classes  of  cases 
arising  under  the  Act  of  1898  and  con- 
trolled by  different  principles.  The  first 
class  is  where  there  is  a  claim  of  adverse 
title  to  property  of  the  bankrupt,  based 
upon  a  transfer  antedating  the  bank- 
ruptcy. The  other  class  is  where  there 
is  no  claim  of  adverse  title  based  on  any 
transfer  prior  to  the  bankruptcy,  but 
where  the  property  is  in  the  physical  pos- 
session of  a  third  party  or  of  an  agent 
of  the  bankrupt,  or  of  an  officer  of  a  bank- 
rupt corporation,  who  refuses  to  deliver 
it  to  the  trustee  in  bankruptcy.  In  the 
former  class  a  plenary  suit  must  be 
brought,  either  in  law  or  in  equity,  by 
the  trustee,  in  which  the  adverse  claim 
of  title  can  be  tried  and  adjudicated.  In 
the  latter  class  it  is  not  necessary  to 
bring  a  plenary  suit  but  the  Bankruptcy 
Court  may  act  summarily  and  may  make 
an  order  in  a  summary  proceeding  for 
the  delivery  of  the  property  to  the  trus- 
tee, without  the  formality  of  a  formal 
litigation.  In  re  Cantelo  Mfg.  Co.,  (D. 
C.  Me.  1912)   201  Fed.  168. 

And  discussing  the  principles  underly- 
ing jurisdiction,  in  the  case  of  In  re 
Iron  Clad  Mfg.  Co.,  (E.  D.  N.  Y.  1912) 
194  Fed.  906,  the  court  said:  ''  The  whole 
line  of  cases  seems  to  depend  upon  three 
principles.  First,  the  property  of  a  bank- 
rupt, held  by  an  agent  or  bailee  without 
claim  of  title,  can  be  administered  by  the 
court  in  the  bankruptcy  proceeding;  sec- 
ond, if  the  property  of  a  bankrupt  has 
been  fraudulently  transferred  to  some 
other  person,  and  can  be  traced  into  the 
hands  of  that  other  person,  then  in  a  sum- 
mary proceeding,  if  the  jurisdiction  be 
consented  to,  or  in  spite  of  objection  if 
the  fraud  be  indisputable  upon  the  record 
presented  by  the  parties,  the  Bankruptcy 
Court  may  proceed  to  deal  with  the  prop- 
erty as  to  which  title  did  not  pass  by 
such  fraudulent  transfer;  and,  third,  if 
upon  the  admitted  situation  of  the  parties 
it  appears  in  a  summary  proceeding  that 
an  independent  corporation  or  agent  has 
property  to  which  no  title  is  claimed  or 
which  seems  to  fall  within  the  class  just 
defined,  a  restraining  order,  or,  if  neces- 
sary, a  receivership  with  respect  to  that 
property  may  be  ordered  by  the  Bank- 
ruptcy Court  to  prevent  irreparable  in- 
jury, until  the  property  over  which  the 
Bankruptcy  Court  does  have  jurisdiction 
can  be  located  and  disposed  of." 

Necessity  of  plenary  action. —  The 
rights  of  adverse  claimants  cannot  be  de- 
Urmined   by   summary   proceedings;    and 


where  it  appears  that  such  a  claimant  has 
lawfully  obtained  possession  of  property 
prior    to    the    bankruptcy    proceeding,   or 
where  his  claim  otherwise  appears  to  be 
founded    in   good   faith,    and   not   merely 
frivolous  or  fictitious,  and  the  property  is 
not  in  possession  of  the  Bankruptcy  Court, 
either  actually  or  constructively,  it  is  well 
settled  that  a  plenary  suit  is  necessary 
in  order  to  litigate  such  claimant's  right. 
In  re  Knickerbocker,  (W.  D.  N.  Y.  1903) 
121  Fed.  1004,  10  Am.  Bankr.  Rep.  381; 
In  re  Teschmacher,   (E.  D.  Pa.  1904)   127 
Fed.  728,  11  Am.  Bankr.  Rep.  647;  In  re 
Scherber,  (D.  C.  Mass.  1904)  131  Fed.  121, 
12   Am.   Bankr.    Rep.   616;    In  re   Kane, 
(N.  D.  N.  Y.  1904)   131  Fed.  386,  12  Am. 
Bankr.   Rep.   444;   In  re  New  York  Car 
Wheel   Works,    (W.  D.  N.  Y.   1904)    132 
Fed.  203,  13  Am.  Bankr.  Rep.  61;  In  re 
Noel,   (D.  C.  Md.  1906)    137  Fed.  694,  14 
Am.  Bankr.  Rep.  7i6s  In  re  Mundle,  (8.  D. 
N.  Y.  1906)   139  Fed.  691,  14  Am.  Bankr. 
Rep.  680;  In  re  Davis  Tailoring  Co.,  (D.  C. 
N.  J.  1906)   144  Fed.  286,  16  Am.  Bankr. 
Rep.  486;  In  re  Bailey,  (E.  D.  N.  Y.  1907) 
166  Fed.  691,   19  Am.  Bankr.  Rep.  470; 
In  re  Edwards,  (S.  D.  Ala.  1907)  156  Fed. 
794,  19  Am.  Bankr.  Rep.  632 ;  In  re  Haley, 
(C.  C.  A.  6th  Cir.  1908)   168  Fed.  74,  19 
Am.  Bankr.  Rep.  313;  In  re  Driggs,  (S.  D. 
N.  Y.  1909)   171  Fed.  897,  22  Am.  Bankr. 
Rep.  821;  In  re  Hersey,  (N.  D.  la.  1909) 
171   Fed.  998,  22  Am.  Bankr.  Rep.  863; 
Mound  Mines  Co.  v.  Hawthorne,  (C.  C.  A 
8th  Cir.  1909)  173  Fed.  882,  23  Am.  Bankr. 
Rep.  242;   In  re  Peacock,    (E.  D.  N.  C. 

1910)  178  Fed.  851;  In  re  Lineberry, 
(N.  D.  Ala.  1910)  183  Fed.  338;  In  re 
Pickens,  (N.  If.  Ga.  1911)  184  Fed.  964; 
In  re  Glenn,  (E.  D.  Pa.  1911)  186  Fed. 
664;  In  re  Tarbox,  (D.  C.  Mass.  1910) 
186  Fed.  985;  In  re  Mimms,  (W.  D.  Ky. 

1911)  193  Fed.  276;  In  re  Spalding  Cotton 
MUls,  (N.  D.  Ga.  1912)  193  Fed.  664; 
Johnston  v.  Spencer,    (C.  C.  A.  8th  Cir. 

1912)  196  Fed.  215;  In  re  Bacon,  (W.  D. 
N.  Y.  1912)  196  Fed.  986;  Bear  Gulch 
Placer  Mining  Co.  v.  Walsh,  (D.  C.  Mont. 

1912)  198  Fed.  361;  In  re  Carlile,  (D.  C. 
N.  C.  1912)  199  Fed.  612;  In  re  Boston- 
Cerrillos  Mines  Corporation,  (D.  C.  N.  M, 

1913)  206  Fed.  794;  Shea  t;.  Lewis,'  (C.  C. 
A.  8th  Cir.  1913)  206  Fed.  877;  In  re 
Green,  (E.  D.  Pa.  1913)  207  Fed.  693; 
In  re  Cotton,  (N.  D.  Cal.  1913)  209  Fed. 
124. 

The  mere  foot  that  a  person  hoe  been 
adjudged  a  haaikrupt  does  not  deprive 
other  persons,  owning  or  claiming  purely 
legal  rights  to  property  claimed  by  the 
trustee,  of  having  such  rights  adjudicated 
in  the  courts  and  by  the  procedure  guar- 
anteed to  them  by  the  Constitution.  In  re 
Peacock,  (E.  D.  N.  C.  1910)   178  Fed.  851. 

Property  in  possession  of  bankrupt  as 
agent. —  Where  property  in  possession  of 
a  bankrupt,  which  passed  into  the  hands 
of  his  receiver,  is  claimed  by  a  third  per-  • 
son,  who  alleges  title  by  virtue  of  a  bill  of 
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sale,  and  that  the  bankrupt  waa  in  posses- 
sion as  his  agent,  both  of  which  allegations 
are  denied  by  the  receiver,  the  court  will 
not  determine  such  issues  of  fact  sum- 
marily on  affidavits,  but  will  retain  the 
property  in  the  hands  of  its  receiver  until 
the  claimant  has  established  his  right  in 
a  plenary  suit.  In  re  Mundle,  ( S.  D.  N.  Y. 
1905)  139  Fed.  691,  14  Am.  Bankr.  Rep. 
680. 

So  likewise,  where  a  party  in  possession 
sets  out  in  his  answer  facts,  which  if  true, 
would  constitute  an  adverse  title,  the  court 
may  not  in  a  summary  proceeding,  and 
against  his  protest,  dispose  of  his  rights 
in  the  property.  In  re  Blum,  (C.  C.  A. 
7th  Cir.  1913)  202  Fed.  883. 

Suit  against  stockholder. —  A  suit  by 
the  trustee  of  a  bankrupt -corporation  to 
compel  a  stockholder  to  pay  corporate 
lebtB  because  of  her  alleged  participation 
in  a  fraudulent  overvaluation  of  the  cor- 
poration's assets  in  payment  for  stock,  is 
not  a  case  of  a  preferential  or  fraudulent 
transfer,  but  is  a  suit  of  a  plenary  nature, 
of  which  the  Bankruptcy  Court  has  no 
jurisdiction  except  by  defendant's  consent. 
In  re  Haley,  (C.  C.  A.  6th  Cir.  1908)  158 
Fed.  74,  19  Am.  Bankr.  Rep.  313. 

Determination  of  title  to  land. —  The 
provisions  of  the  Bankruptcy  Law  give  no 
jurisdiction  for  the  determination  of  a  dis- 
pute as  to  a  question  of  title  to  land  on 
affidavits  in  the  bankruptcy  proceeding, 
unless  the  court  in  bankruptcy  considers 
the  transaction  to  have  been  so  clearly  the 
occasion  of  such  fraudulent  or  dishonest 
action  upon  the  part  of  the  claimant,  or 
his  grantor,  that  no  title  could»have  passed 
3T  been  acquired.  In  re  Bailey,  (E.  D. 
^.  Y.  1907)  156  Fed.  691,  19  Am.  Bankr. 
Rep.  470. 

Nonresidents. —  The  statute  confers  no 
power  on  a  court  of  bankruptcy  to  siun- 
mon  before  it,  by  a  rule  to  show  cause, 
third  persons  who  are  not  parties  to  the 
record  and  who  reside  without  the  district 
and  state,  and  are  there  served  with  the 
Drder;  and  under  the  general  rules  of  law 
governing  the  federal  courts,  in  the  ab- 
sence of  express  authority,  such  service  is 
Ineffectual  to  confer  jurisdiction  in  per- 
ionam.  In  re  Waukesha  Water  Co.,  ( £.  D. 
Wis.  1902)  116  Fed.  1009,  8  Am.  Bankr. 
Rep.  716. 

Summary  jurisdiction. —  Where  an  ad- 
verte  claim  is  made  and  it  has  been  deter- 
mined to  be  without  merit,  or  where  the 
property  claimed  is  in  the  actual  posses- 
sion of  the  court,  the  claim  may  be  dis- 
posed of  by  summary  proceedings.  Bab- 
bitt V.  Butcher,  (1910)  216  U.  S.  102,  30 
3  Ct.  372,  54  U.  S.  (L.  ed.)  402,  17  Ann. 
Cas.  969;  In  re  Tune,  (N.  D.  Ala.  1902) 
115  Fed.  906,  8  Am.  Bankr.  Rep.  285; 
In  re  Muncie  Pulp  Co.,  (C.  C.  A.  2d  Cir. 
1905)  139  Fed.  546,  14  Am.  Bankr.  Rep. 
70;  In  re  Walsh,  (N.  D.  la.  1908)  163 
Fed.  352,  21  Am.  Bankr.  Rep.  14;  Clay  v. 
Waters,  (C.  C.  A.  8th  Cir.  1910)   178  Fed. 


385;  In  re  Rathman,  (C.  0.  A.  8th  Cir. 
1910)  183  Fed.  913;  Shea  t\  Lewis,  (C.  C. 
A.  8th  Cir.  1913)  206  Fed.  877;  In  re 
Coffey,  (W.  D.  N.  Y.  1907)  19  Am.  Bankr. 
Rep.  148. 

Thus,  it  has  been  held  that  the  District 
Court,  sitting  in  bankruptcy,  has  jurisdic- 
tion to  determine  by  summary  proceedings, 
after  a  reasonable  notice  to  claimants  to 
present  their  claims  to  it,  controversies 
between  the  trustee  and  adverse  claimants 
over  liens  upon,  and  the  title  and  posses- 
sion of,  (1)  property  in  the  possession  of 
the  bankrupt  when  the  petition  in  bank- 
ruptcy is  filed,  (2)  property  held  by  third 
parties  for  him,  (3)  property  lawfully 
seized  by  an  officer,  as  the  bankrupt's, 
under  clause  3  of  section  2  of  the  Bank- 
ruptcy Law,  and  (4)  property  claimed 
by  the  trustee  which  has  been  lawfully 
reduced  to  actual  possession  by  the  officers 
of  the  court.  Such  controversies  are  con- 
troversies in  proceedings  in  bankruptcy 
imder  section  2;  and  they  are  not  contro- 
versies at  law  or  in  equity  as  distinguished 
from  proceedings  in  bankruptcy  within  the 
meaning  of  section  23.  Clay  v.  Waters, 
(C.  C.  A.  8th  Cir.  1910)   178  Fed.  385. 

And  in  In  re  Tune,  (N.  D.  Ala.  1902) 
115  Fed.  906,  8  Am.  Bankr.  Rep.  285,  it 
was  said  that  the  collection  and  distribu- 
tion of  the  assets  of  the  bankrupt  estate 
in  a  sense  involves  the  administration  of 
a  trust.  The  court  to  which  the  admin- 
istration is  confided  has  the  inherent 
power,  apart  from  the  special  jurisdiction 
conferred  by  the  Bankrupt  Law,  if  need  be, 
on  its  o^n  motion,  to  punish  mere  inter- 
meddlers  by  sunuuary  process.  It  can 
make  no  difference  that  the  jurisdiction  is 
invoked  by  the  trustee,  the  receiver,  or  the 
bankrupt  himself,  so  long  as  the  person 
against  whom  the  power  of  the  court  is 
invoked  is  a  mere  intermeddler,  or  one 
who  claims  to  hold  or  take  possession 
under  a  claim  which  in  law  is  purely 
colorable.  Such  proceedings  are  not 
**  suits "  in  the  ordmary  meaning  of  the 
term,  nor  in  the  sense  in  which  the  word 
is  used  in  subdivision  h  of  section  23.  They 
come,  rather,  under  subdivision  15  of  sec- 
tion 2,  which  empowers  the  court  to  make 
such  orders,  issue  such  process,  and  enter 
such  judgments,  in  addition  to  those  spe- 
cifically provided  for,  as  may  be  necessary 
for  the  enforcement  of  the  provisions  of 
the  Act.  Each  case  of  this  kind,  of  course, 
must  depend  upon  its  own  facts. 

Test  of  summary  jurisdiction, —  Under 
the  decisions  of  the  Circuit  Courts  of  Ap- 
peal and  the  Supreme  Court  of  the  United 
States,  the  test  of  jurisdiction  to  proceed 
in  a  summary  way  or  by  a  summary  pro- 
ceeding to  determine  controversies  in  re- 
gard to  real  or  personal  property  is  pos- 
session of  such  property  in  or  by  the  bank- 
rupt at  the  time  of  the  filing  of  the  peti- 
tion and  adjudication.  Of  course,  mere 
possession  is  not  enough.  The  findin;^ 
miist  be  and  the  facts  must  warrant  the 
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finding  that  the  bankrupt  was  the  true 
owner,  and  that  he  held  as  owner.  In  re 
Logan,  (N.  D.  N.  Y.  1912)  196  Fed.  678. 
\Vhere  the  claimant  has  acquired  posses- 
sion of  the  property  prior  to  the  bank- 
ruptcy, and  claims  the  right  to  hold  it  as 
against  the  bankrupt  or  the  trustee,  then 
the  authority  of  the  referee,  and  of  the 
court  of  bankruptcy  in  summary  prooeed- 
ingH,  is  limited  to  determining  whether  the 
claim  made  is  colorable  merely,  or  is  in  fact 
adverse  to  the  bankrupt,  and  according  as 
it  determines  that  question  will  it  deny 
or  retain  jurindiction  of  the  controversy. 
In  re  Walsh.  (X.  D.  la.  1908)  163  Fed. 
352,  21  Am.  Bankr.  Rep.  14,  relying  on 
Mueller  r.  Nugent,  (1902)  184  U.  S.  1, 
22  S.  Ct.  269,  46  U.  S.  (L.  ed.)  405; 
Louisville  Trust  Co.  r.  Comingor,  (1902) 
184  U.  S.  18,  22  S.  Ct.  293.  46  U.  S. 
(L.  ed.)    413. 

But  where  the  evidence  shows  without 
conflict  that  the  sale  and  delivery  of  goods 
upon  which  claim  is  founded  occurred 
after  the  filing  of  the  bankruptcy  proceed- 
ing, and  that  at  the  time  of  filing  the 
possession  of  the  goods  was  with  the  bank- 
rupt through  his  bailee,  a  summary  peti- 
tion in  bankruptcy  for  an  order  to  restore 
the  property  or  proceeds  thereof  to  the 
trustee  is  the  appropriate  proceeding.  In 
re  Denson,  (N.  D.  Ala.  1912)  195  Fed.  864. 
And  likewise  where  a  bankrupt  pays  a 
debt  with  money  taken  from  his  assets, 
after  the  filing  of  the  petition  in  bank- 
ruptcy, the  court  is  not  only  justified  in 
dealing  with  it  in  a  summary  proceeding, 
but  in  order  that  the  estate  may  be 
speedily  and  economically  settled,  it 
should 'do  so.  In  re  R.  &*W.  Skirt  Co., 
(C.  C.  A.  2d  Cir.  1915)   222  Fed.  256. 

Where  title  to  property  rests  on  state- 
ment of  late. —  While  there  is  no  power  in 
the  court  by  summary  order  to  divest  a 
third  party  of  any  title  (even  a  fraudulent 
one)  asserted  by  him  against  the  bank- 
rupt or  his  trustee,  nevertheless  this  does 
not  prevent  the  entry  of  a  summary  order 
where  the  «:7i}y  title  set  up  rests  not  upon 
any  matter  of  fact,  but  upon  a  statement 
of  law.  as  wiiere  a  party  seeks  to  retain 
property  in  possession,  not  because  he  has 
title  thereto  but  (m  the  ground  of  a  coun- 
terclaim or  set-off.  In  re  Michaelis,  (S,  D. 
N.  Y.  1912)    196  Fed.  718. 

But  in  the  case  of  In  re  Boston-Cerril- 
los  Mines  Corporation,  (D.  C.  X.  M.  1913) 
206  Fed.  794.  wherein  it  appeared  that  a 
bank  held  money  belongirifr  to  the  bank- 
rupt and  it  was  being  held  by  the  bank 
upon  a  claim  of  set-off,  apparently  hon(f 
fide,  proceeding  upon  the  claim  by  the 
bank  that  the  bankrupt  had  crm verted  to 
its  own  use,  certain  property  of  which  the 
bank  was  the  real  owner  and  it  was  there- 
for entitled  to  a  set-off  to  the  extent  of 
the  value  of  such  property,  and  where  this 
ccmtention  bv  the  bank  was  revealed  bv  the 
plaintiff's  own  pleading,  the  court  held 
that  it  p?e<('Mted  a  case  of  an  adverse 
claim    and    consequently    a    matter    which 


could  not  be  reached  by  summary  order, 
but  must  be  prosecuted  by  a  plenary  suit 
in  the  court  of  proper  jurisdiction. 

Summary  proceeding]  by  way  of  injunc- 
tion —  Garnishee  judgment. —  The  District 
Court  has  jurisdiction,  by  way  of  injunc- 
tion, to  enjoin  the  collection  of  a  garnishee 
judgment  against  a  debtor  of  the  bank- 
rupt. The  rights  of  a  garnishing  creditor 
are  no  greater  than  thr>se  of  an  attaching 
creditor,  and  as  the  rights  of  the  latter 
are  voided  by  a  bankruptcy  proceeding,  the 
same  must  be  true  of  those  of  the  former. 
In  re  Ransford,  (C.  C.  A.  6th  Cir.  1912) 
194  Fed.  658. 

Practice. —  The  court  may  adjudicate 
controversies  arising  in  bankruptcy  pro- 
cee<ling8  summarily,  without  subpoena, 
summons,  pleadings  or  evidence,  according 
to  the  principles,  rules  and  practice  in  ac- 
tions at  law  and  suits  in  equitv.  In  re 
Rathman,  (C.  C.  A.  8th  Cir.  1*910)  183 
Fed.  913. 

Appellate  jurisdiction  of  Supreme  Court. 
— As  to  finality  of  decisions  of  the  Circuit 
Coijrt  of  Appeals  **  in  all  proceedings  and 
cases  arising  under  the  Bankruptcy  A<'t 
and  in  all  controversies  arising  in  such 
proceedings,"  see  Act  of  Jan.  28,  1915,  |  4, 
infra^  p.  833,  following  section  25a    (3). 

VT.  Jttrisdiction  of  State  Cotjbts. 

Jurisdiction  of  state  courts. —  In  all 
controversies  between  the  trustee  of  the 
bankrupt's  estate,  and  a  stranger  or  third 
parties,  as  to  the  title  and  ownership  of 
property  alleged  to  belong  to  the  estate 
of  the  bankrupt,  the  jurisdiction  of  the 
state  courts  is  expressly  preserved;  and 
the  trustee  is  relegated  to  such  courts  for 
the  determination  of  his  rights  when  the 
bankrupt  himself  should  or  could  have 
litigated  them  therein,  excepting  as  to  pro- 
ceedings imder  sections  606,  67p,  and  70e, 
unless  the  consent  of  the  defendant  has 
been  obtained  as  required  by  the  statute. 
Bardes  r.  Ilawarden  First  Nat.  Bank, 
(1900)  178  IT.  S.  524,  20  S.  Ct.  1000,  44  U. 
S.  (L.  ed.)  1175;  Heath  r.  ShaflTer,  (N.  D. 
la.  1899)  93  Fed.  647.  2  Am.  Bankr.  Rep. 
98;  Robinson  r.  White,  (D.  C.  Ind.  1899) 
97  Fed.  33.  3  Am.  Bankr.  Rep.  88;  Cox 
r.  Wall,  (1900)  99  Fed.  .546;  In  re  Nixon. 
(D.  C.  Mont.  1901)  110  Fed.  633,  6  Am. 
Bankr.  Rep.  693;  Pond  r.  New  York  Nat. 
Kxch.  Bank.  (S.  D.  N.  Y.  1903)  124  Fed. 
992,  10  Am.  Bankr.  Rep.  343;  Lawrence 
r.  Lowrie,  (M.  D.  Pa.  1903)  133  Fed.  995. 
13  Am.  Bankr.  Rep.  297;  French  t\  R.  P. 
Smith,  etc..  Co.,  (Minn.  1900)  4  Am. 
Bankr.  Rep.  7S5;  Lyon  v.  Clark,  (1900) 
124  Mich.  100.  82  N.  W.  1058.  83  N.  W. 
694;  Sheldon  r.  Parker,  (1902)  11  Am. 
Bankr.  Rep.  152,  66  Neb.  610,  92  N.  W. 
923.  95  N.  W.   1015;   Bindseil  t\  Cashion, 

(1900)  60  N.  J.  Eq.  116,  45  Atl.  697; 
Jones  V.  Schermerhorn,  (1900)  53  App. 
Piv.  494,  65  N.  Y.  S.  999;  Small  r.  Muller. 

(1901)  67  .\pp.  Div.  143.  73  N.  Y.  8.  667; 
Nye  r.  Hart,  (1901)  12  Ohio  Cir.  Dec. 
419;   Brctkons  r.  Snyder,    (190.1)    15  Am. 
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Bajikr.  Rep.  112,  211  Pa.  St.  176,  60  Atl. 
575.  And  see  the  annotation  under  sec- 
tion 11a,  as  to  stay  of  suits  pending  in 
state  courts. 

Proper Uf  in  lawful  possession  of  state 
cowrt, —  If  the  property  claimed  was  in  the 
lawful  possession  of  the  state  court  at  the 
time  the  petition  in  bankruptcy  was  filed, 
and  its  possessioii^  has  not  been  affected  by 
the  provisions  of  sections  60b,  67e,  or  70c, 
pertaining  to  preferential  and  fraudulent 
transfers,  such  possession  will  draw  to  the 
state  court  jurisdiction  over  the  res.  Frank 
V.  Vollkommer,  (1907)  205  U.  S.  521,  27 
S.  Ct.  596,  51  U.  S.  (L.  ed.)  911,  17  Am. 
Bankr.  Rep.  806;  In  re  Heckman,  (9th 
Cir.  1905)  140  Fed.  859,  72  C.  C.  A.  8,  15 
Am.  Bankr.  Rep.  500;  In  re  Kane,  (E.  D. 
Pa.  1907)  152  Fed.  587,  18  Am.  Bankr. 
Rep.  654;  In  re  Rathman,  (C.  C.  A.  8th 
Cir.  1910)  183  Fed.  913.  See  also  South- 
ern Loan,  etc.,  Co.  i*.  Benbow,  (D.  C. 
W.  D.  X.  C.  1899)  96  Fed.  514. 

Conflict  of  jurisdiction, —  In  Hooks  v. 
Aldridge,  (C.  C.  A.  6th  Cir.  1906)  145  Fed. 
865,  16  Am.  Bankr.  Rep.  658,  it  was  said 
that  while  it  is  unquestionable  that  the 
federal  courts  are  the  final  arbiters  to 
settle  questions  arising  under  the  bank- 
ruptcy law^s,  there  are  questions  relating 
to  comity  and  procedure,  in  the  event  of 
conflict  of  opinion  between  the  state  courts 
and  the  bankruptcy  courts  as  to  the  pos- 
session of  the  bankrupt's  assets,  which  re- 
main unsettled  by  decision  of  the  Supreme 
Court.  Whether  the  Bankruptcy  Court 
should  make  such  orders  as  will  preserve 
the  estate,  and  await  the  final  result  of 
the  litigation  in  the  state  court,  or  should 
act  on  its  own  opinion  of  the  want  of  juris- 
diction of  the  state  court,  and  enforce  its 
order  to  secure  the  possession  of  the  prop- 
erty, is  one  of  the  questions  left  unsettled. 
At  a  proper  time  the  federal  courts,  of 
course,  may  decree  the  enforcement  of  the 
supremacy  of  the  Constitution  and  laws  of 
the  United  States,  for  it  is  an  incontrover- 
tible principle  that  the  government  of  the 
United  States  may,  by  means  of  physical 
force,  exercised  through  its  official  agents, 
execute  on  every  foot  of  American  soil  the 
powers  and  functions  that  belong  to  it. 
{Ex.  p.  Sicbold.  (1879)  100  U.  8.  371,  395, 
25  U.  S.  (L.  ed.)  717.)  But  it  is,  without 
doubt,  the  duty  of  both  the  state  and  fed- 
eral courts  to  exercise  the  greatest  caution 


to  avoid  this  necessity  where  it  is  possible. 

Enjoining  proceedings  in  state  courts. — 
Courts  of  bankruptcy  will  not,  by  either 
summary  or  plenary  process,  stop  the  pro- 
ceedings of  a  state  court  in  a  suit  in  which 
it  had,  before  the  institution  of  bank- 
ruptcy proceedings,  obtained  possession  of 
the  subject  matter  and  jurisdiction  of  the 
parties.  In  re  Seebold,  (C.  C.  A.  1901) 
105  Fed.  914.  See  also  In  re  Oerdes, 
(1000)  102  Fed.  318;  In  re  Shoemaker, 
(1902)  112  Fed.  648;  In  re  Ix^sser,  (1900) 
100  Fed.  433 ;  Frazier  v.  Southern  L.  &  T. 
Co.,  (C.  C.  A.  1900)  99  Fed.  707;  Heath  r. 
Shaffer,  (1899)  93  Fed.  647;  In  re  Price, 
(1899)    92  Fed.  987. 

Formal  proceedings  necessary  to  oust 
possession  of  officer  of  state  court. — A 
court  of  the  United  States  will  not  dis- 
possess the  receiver  or  other  officers  of  a 
state  court  by  any  summary  order  or  proc- 
ess, or  otherwise  than  by  formal  proceed- 
ings taken  by  its  own  receiver  or  trustee 
for  that  purpose.  Ross-Meehan  Foundry 
Co.  r.  Southern  Car,  etc.,  Co.,  ( W.  D.  Tenn. 
1903)  124  Fed.  403,  10  Am.  Bankr.  Rep. 
624. 

Trustee  should  apply  to  state  court  for 
order. —  Where  property  belonging  to  the 
estate  of  a  bankrupt  is  in  the  custody  and 
possession  of  a  receiver  appointed  by  a 
state  court,  the  trustee  in  bankruptcy 
should  apply  to  the  state  court  for  an  or- 
der directing  the  receiver  to  turn  over  the 
propertv  to  him.  In  re  Lesser,  (S.  D. 
N.  Y.  1900)  100  Fed.  433,  3  Am.  Bankr. 
Rep.  758. 

An  action  by  a  trustee  to  recover  funds 
formerly  belonging  to  the  bankrupt,  which 
is  brought,  not  as  a  suit  to  avoid  a  trans- 
fer by  the  bankrupt  of  his  property  but  as 
a  suit  against  wrongdoers  who  have  appro- 
priated it  without  the  bankrupt's  assent, 
is  not  within  this  section.  Park  v.  Cam- 
eron, (1915)  237  U.  S.  616,  35  S.  Ct.  719, 
59  U.  S.  (L.  ed.)   1147. 

Suit  against  trustee  to  enforce  home- 
stead exemption. —  The  Bankruptcy  Court 
has  no  jurisdiction  over  a  suit  against  the 
trustee  by  the  wife  of  a  bankrupt  for  a 
homestead  right  in  her  husband*s  prop- 
erty; except  by  consent,  such  a  suit  can 
be  prosecuted  onlv  in  the  state  court.  In 
re  Tollett.  (1900)*  105  Fed.  425. 

As  to  the  jurisdiction  of  suits  against 
the  trustee,  see  annotations  to  section  23o. 


c  [Concurrent  jurisdiotion.]  The  United  States  circuit  courts  shall  have 
concurrent  jurisdiction  with  the  courts  of  bankruptcy,  within  their  respec- 
tive territorial  limits,  of  the  offenses  enumerated  in  this  Act,  [(1898)  30 
Stat.  L,  553.] 


As  to  offenses  generally,  see  the  several 
subdivisions  of  section  29. 

The  Circuit  Court  was  abolished  by 
section  289  of  the  Judicial  Code  (in  title 
JtTDiGTARY) .  ^hich  became  effective  Jan.  1, 
1912.  See  the  annotation  unHer  section 
23a;  and  see  the  title  Judiciary. 


Not  applicable  to  civil  actions. —  Sec- 
tion 23r  has  no  application  to  civil  ac- 
tions; the  words  "  offenst^s  enumerated" 
meaning  the  crimes  descriljed  in  sectioT) 
29,  CJomlier  v.  Barnes,  (X.  D.  X.  V 
1899)  94  Fed.  798,  2  Am.  Bankr.  Rep.  32S 
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Sec.  24.  Jurisdiction  op  Appellate  Courts. — a  [Supreme  court  — 
circuit  courts  of  appeals  —  territorial  courte.]  The  Supreme  Court  of  the 
United  States,  the  circuit  courts  of  appeals  of  the  United  States,  and  the 
supreme  courts  of  the  Territories,  in  vacation  in  chambers  and  during  their 
respective  terms,  as  now  or  as  they  may  be  hereafter  held,  are  herehy 
invested  with  appellate  jurisdiction  of  controversies  arising  in  bankruptcy 
proceedings  from  the  courts  of  bankruptcy  from  which  they  have  appellate 
jurisdiction  in  other  cases.  The  Supreme  Court  of  the  United  States  shall 
exercise  a  like  jurisdiction  from  courts  of  bankruptcy  not  within  any 
organized  circuit  of  the  United  States  and  from  the  supreme  court  of  the 
District  of  Columbia.     [{1898)  30  Stat.  L.  553.] 

The  provisions  of  this  subdivision,  as  far  as  they  relate  to  the  Supreme  Court,  are 
re-enacted  in  Judicial  Code,  section  252,  title  Judiciary,  and  the^  provisions  as  far 
as  they  relate  to  the  Circuit  Court  of  Appeals  are  recognized  and  confirmed  in  Judicial 
Code,  section  130,  title  Judiciary. 

Jurisdiction  of  Supreme  Court. —  Decisions  of  Circuit  Courts  of  Appeals  in  contro- 
versies arising  in  bankruptcy  proceedings  are  not  reviewable  on  appeal  or  writ  of 
error  by  the  Supreme  Court.  Act  of  Jan.  28,  1915,  ch.  22,  §  4,  infra,  p.  833,  following 
section  25a  (3). 


I.  Relation   of    section    24a   to   Circuit 
Court   of   Appeals   Act   and   other 
provisions,  774. 
II.  Controversies   arising  in  bankruptcy 
proceedings,  776. 

III.  Review    by    United    States   Supreme 

Court    direct    from    United    States 
District  Court,  785. 

IV.  Review    by    United    States    Supreme 

Court  of  decisions  of  Circuit  Courts 
of  Appeals,  788. 
V.  Bankruptcy  Courts  not  within  organ- 
ized circuit,  790. 

I.  Relation  of  Section  24a  to  Circuit 
Court  op  Appeals  Act  and  Other 
Provisions. 

The  fact  of  paramount  importance  in 
respect  of  section  24a  is  that  the  ap- 
pellate jurisdiction  of  the  Circuit  Court 
of  Appeals  and  of  the  United  States  Su- 
preme Court  in  "  controversies  arising," 
etc.,  in  the  District  Courts  of  the  United 
States  in  the  several  states,  as  distin- 
guished from  "  proceedings "  in  bank- 
ruptcy mentioned  in  sections  2da,  245,  25a 
and  256  (when  the  latter  was  in  force), 
is  the  same  as  in  the  cases  under  the 
Circuit  Court  of  Appeals  Act  of  1891, 
which  prescribes  in  section  6  the  appel- 
late jurisdiction  of  the  Supreme  Court 
direct  from  the  District  Courts,  and  in 
section  6  the  appellate  jurisdiction  of  the 
Circuit  Court  of  Appeals  from  the  District 
Courts  and  of  the  Supreme  Court  from 
the  Circuit  Court  of  Appeals.  3  R.  C.  L. 
347;  Knapp  t;.  Milwaukee  Trust  Co., 
(1910)  216  U.  S.  546,  30  S.  Ct.  412,  54 
I'.  S.  (L.  ed.)  610.  To  the  same  point  see 
Houghton  V.  Burden,  (1913)  228  U.  S. 
161,  33  S.  Ct.  491,  57  U.  S.  (L.  ed.)  780, 
and  cases  cited  in  division  IV  of  this  note. 
Section  5  of  the  Circuit  Court  of  Appeals 
Act  i».  now  Judicial  Code,  sec.  238;  and 
section  6  of  that  act   is  now,  as  far  as 


important  here,  Judicial  Code,  sec.  128. 
For  the  entire  Judicial  Code,  see  title 
Judiciary      in  this  work. 

"  The  appellate  jurisdiction  is  under  or 
is  the  same  as  that  under  the  Court  of 
Appeals  Act."  Thomas  t;.  Sugarman. 
(1910)  218  U.  S.  129,  30  S.  Ct.  650,  54 
U.  S.  (L.  ed.)  967,  29  L.  R.  A.  (N.  S.) 
250. 

Thus,  "  the  Circuit  Courts  of  Appeals  are 
invested  by  section  24a  of  the  Bankruptcy 
Act,  with  the  same  appellate  jurisdiction 
that  they  possess  in  other  cases  under  the 
Judicial  Code,  sec.  128."  Moody  v.  Century 
Sav.  Bank,  (1915)  239  U.  8.  374,  36  S. 
Ct.  111. 

"Hewit  t\  Berlin  Mach.  Works,  (1904) 
194  U.  S.  296,  24  S.  Ct.  690,  48  U.  S.  ( L. 
ed)  986,  is  an  illustration  of  a  contro- 
versy arising  in  bankruptcy  proceedings 
(section  24a)  wherein  the  appeal  is  under 
section  6  of  the  Act  of  March  3,  1891  [the 
Circuit  Court  of  Appeals  Act]  .  .  . 
This  court,  speaking  through  the  Chief 
Justice,  held  that  the  case  presented  a 
controversy  arising  in  bankruptcy  pro- 
ceedings appealable  to  the  courts  of  appeal 
as  other  cases  under  section  6  of  the  Act 
of  March  3,  1891  [the  Circuit  Court  oi 
Appeals  Act]."  Per  Mr.  Justice  Day  in 
Coder  v.  Arts,  (1909)  213  U.  S.  223,  29 
S.  Ct.  436,  63  U.  S.  (L.  ed.)  772,  16  Ann. 
Cas.  1008. 

*'  Our  jurisdiction  of  this  appeal  de- 
pends on  the  Act  of  March  3,  1891,"  etc. 
Denver  First  Nat.  Bank  v.  Klug,  (1902) 
180  U.  S.  202,  22  S.  a.  899,  46  U.  S. 
(L.  ed.)   1127. 

"  Section  24a  gives,  if  the  grant  be  nee- 
essarv  in  view  of  section  6  of  the  Act 
of  March  3,  1891,  c.  617,  26  Stat.  L.  828 
[Circuit  Court  of  Appeals  Act]  this  court 
appellate  jurisdiction  of  controversies  at 
law  and  in  equity  between  trustees  and 
adverse  claimants,  to  be  invoked  by  writ  of 
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error  or  by  appeal,  as  may  be  appro- 
priate." In  re  Friend,  (1905)  134  Fed. 
778,  67  C.  C.  A.  600. 

Tn  Dodge  t?.  Norlin,  (1904  8th  Cir.) 
133  Fed.  363,  66  C.  C.  A.  425,  the  court 
said:  ''The  purpose  of  Congress  in  the 
enactment  of  the  Judiciary  Act  of  1891 
[Circuit  Court  of  Appeals  Act],  and  the 
effect  accomplished  by  that  law,  were  to 
provide  an  opportunity  for  a  review  either 
in  the  Supreme  Court  or  in  the  Circuit 
Court  of  Appeals  of  the  Anal  decisions  by 
the  Circuit  Courts  and  bv  the  District 
Courts  of  all  the  controversies  which  they 
might  determine.  It  was  not,  in  our 
opinion,  the  purpose  of  Congress  to  strike 
down  any  portion  of  this  grant  or  to  im- 
pair in  any  way  the  appellate  jurisdiction 
thus  given  by  the  enactment  of  the  Bank- 
ruptcy Law.  On  the  other  hand,  the  pro- 
visions of  the  Bankrupt  Act  clearly  show 
that  it  intended  thereby  to  preserve  this 
jurisdiction  over  the  controversies  to 
which  it  had  already  attached  in  other 
cases,  and  to  supplement  it  with  the  grant 
of  authority  to  review  the  decisions  of  con- 
troversies which  had  not  theretofore  been 
within  that  jurisdiction.  Before  the  pas- 
sage of  the  Bankrupt  Act  the  Courts  of 
Appeals  had  appellate  jurisdiction  of  con- 
troversies arising  in  the  federal  courts 
over  the  title  to  and  liens  upon  the  prop- 
erty of  insolvents  who  might  become  bank- 
rupts. Congress  provided  by  section  24a 
that  the  Courts  of  Appeals  should  still 
have  jurisdiction  over  those  controversies 
when  they  arose  in  bankruptcy  proceed- 
ings. By  section  26a  it  granted  to  the 
Courts  of  Appeals  additional  jurisdiction 
which  before  the  enactment  of  the  Bank- 
rupt Law  they  could  not  exercise,  and  pro- 
vided a  different  time  within  which  this 
jurisdiction  might  be  invoked,  to  the  end 
that  the  proceedings  in  bankruptcy  might 
not  be  unduly  delayed.  But  there  is 
nothing  in  the  provisions  of  section  25a 
which  excludes,  revokes,  or  diminishes  the 
general  appellate  jurisdiction  granted  by 
the  previous  section  over  controversies 
within  the  jurisdiction  of  the  Courts  of 
Appeals  before  the  Bankruptcy  Law  was 
passctl.  The  extent  of  its  effect  is  to 
grant  some  additional  jurisdiction,  and  to 
restrict  to  ten  days  the  time  within  which 
the  jurisdiction  of  the  Court  of  Appeals 
may  be  invoked  in  the  three  classes  of 
cases  there  specified.  Nor  is  there  any- 
thing in  the  grant  by  section  246  of  the 
power  to  revise  and  superintend  in  matter 
of  law  the  proceedings  of  the  inferior 
courts  of  bankruptcy  which  in  any  way 
affects  or  limits  the  general  appellate 
jurisdiction  vested  by  the  sections  of  the 
law  which  have  been  considered.  The 
Act  of  1898  does  not  grant  the  appellate 
and  the  revisory  jurisdiction  in  the  alter- 
native. It  does  not  give  to  disappointed 
litigants  the  right  of  appeal  or  the  right 
of  revision  in  matter  of  law.     It  grants 


the  right  of  appeal  and  the  right  of  super- 
intendeiice  and  revision  in  matter  of  law 
only.  It  gives  both  rights  freely  and 
without  limitation.  The  two  grants  are 
not  inconsistent,  and  on  familiar  princi- 
ples both  must  stand,  and  in  a  proper  case 
either  may  be  invoked.  ♦  ♦  •  Xhe 
late  decision  of  the  Supreme  Court  in 
Hewit  17.  Berlin  Mach.  Works,  (1904)  194 
U.  S.  296,  24  S.  Ct.  690,  691,  48  U.  S.  (L. 
ed.)  986,  as  we  understand  it,  is  an  adju- 
dication of  this  question  in  accord  with 
these  views." 

One  important  consequence  of  the  fact 
above  stated  is  that  the  appellate  pro* 
cedure  in  appeals  under  section  24a  from 
the  District  Court  to  the  Circuit  Court  of 
Appeals  or  Supreme  Court  —  in  respect  of 
time  for  appeal,  the  record  on  appeal,  etc. 
—  is  the  same  as  that  which  governs  ap- 
peals under  the  Circuit  Court  of  Appeals 
Act,  above  mentioned,  and  not  the  pro- 
cedure under  sections  25a  and  265 
(while  the  latter  was  in  force).  Fred- 
eric L.  Grant  Shoe  Co.  v.  W.  M.  Laird 
Co.,  (1909)  212  U.  S.  445,  29  S.  Ct.  332, 
53  U.  S.  (L.  ed.)  591;  Coder  P.  Arts, 
(1909)  213  U.  S.  223,  29  S.  Ct.  436,  53 
U.  S.  (L.  ed.)  772,  16  Ann.  Cas.  1008; 
Martin  p.  Globe  Bank,  etc.,  Co.  of  Paducah, 
(1912)  201  Fed.  31,  119  C.  C.  A.  363, 
decree  affirmed  (1915)  236  U.  S.  288,  35 
S.  Ct.  377,  59  U..S.  (L.  ed.)  583. 

Interlocutory  decree  awarding  or  dis- 
solving injunction. — Questions  of  appellate 
jurisdiction  under  section  24a  usually  in- 
volve the  provisions  only  of  sections  5  and 

6  of  the  Circuit  Court  of  Appeals  Act, 
above  mentioned,  but  under  section  7  of 
the  latter  act,  prior  to  its  amendment  in 
1906  —  it  was  finally  superseded  by  Ju- 
dicial Code,  sec.  129  —  it  was  held  that  an 
interlocutory  decree  of  the  District  Court, 
exercising  jurisdiction  as  a  Bankruptcy 
Court,  awarding  an  injunction,  was  ap- 
pealable to  the  Circuit  Court  of  Appeals 
if  this  court  would  have  jurisdiction  of 
an  appeal  taken  from  a  final  decree  in 
the  cause,  even  though  the  jurisdiction 
of  the  District  Court  was  involved;  but 
that  if  the  injunction  was  allowed  in  a 
case  of  a  character  subject  only  to  re- 
view in  matters  of  law  un4er  section  246 
of  the  Bankruptcy  Act,  the  only  remedy 
was  by  petition  for  review  seasonably 
filed.  O'Dell  v,  Boyden,  (1906)  150  Fed. 
731,  80  C.  C.  A.  397,  10  Ann.  Cas.  239. 
Whether   the   altered   reading   of   section 

7  in  Judicial  Code,  sec.  129,  would  in  any 
way  affect  the  ruling  in  that  case  is 
doubtful;  for  in  Both  well  v.  Fitzgerald, 
.(1915)  219  Fed.  408,  it  was  held  that  an 
order  dissolving  an  interlocutory  injunc- 
tion restraining  parties  from  maintain- 
ing proceedings  in  a  state  court  for  the 
appointment  of  a  receiver,  with  authority 
to  reconstruct  a  portion  of  the  bankrupt's 
irrigation  system,  in  order  to  afford  water 
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to  the  complainants'  premises,  was  a  con- 
troversy appealable  under  section  24a  of 
the  Bankruptcy  Act  and  section  120  of 
the  Judicial  Code,  and  not  reviewable 
on  petition  for  revision  under  section  246. 

In  Mitchell  Store  Bldg.  Co.  v.  Carroll, 
(1914)  232  U.  S.  379,  34  S.  Ct.  410,  58 
U.  S.  (L.  ed.)  650,  a  case  arising  since 
the  enactment  of  Judicial  Code,  §  129, 
above  cited,  an  appeal  was  taken  to  the 
Circuit  Court  of  Appeals  from  a  decree 
of  the  District  Court  in  bankruptcy 
granting  a  temporary  injunction,  upon 
the  petition  of  the  trustee  restraining 
a  party  from  prosecuting  in  a  state  court 
a  suit  aflfecting  the  bankrupt  estate.  It 
was  held  that  a  decree  of  affirmance  by 
the  Circuit  Court  of  Appeals  was  not 
appealable  to  the  Supreme  Court,  since 
no  provision  is  made  in  Judicial  Code, 
§  129,  or  in  any  other  place,  for  a  further 
appeal  concerning  such  interlocutory 
orders. 

"  A  like  jurisdiction"  etc.,  which  the 
federal  Supreme  Court  is  authorized  to 
exercise  in  the  last  sentence  of  section 
24a  means  not  only  appellate  jurisdiction 
in  respect  of  "  controversies  arising,"  etc., 
as  distinguished  from  "  proceedings "  in 
bankruptcy  (Teflft  t\  Munsuri,  (1911)  222 
U.  S.  114,  32  S.  Ct.  67,  56  U.  S.  (L.  ed.) 
118),  but  from  courts  from  which  it  has 
"  appellate  jurisdiction  in  other  cases,** 
as  expressed  in  the  preceding  part  of 
the  section;  and  since  the  provision  in 
section  5  of  the  Circuit  Court  of  Appeals 
Act,  re-enacted  in  Judicial  Code,  sec. 
238  (in  title  Judiciary),  for  appeals  on 
the  sole  question  of  jurisdiction,  did 
not  extend  to  the  District  Court  of  the 
United  States  for  Porto  Rico,  the  federal 
Supreme  Court  could  not  exercise  that 
character  of  appellate  jurisdiction  over  the 
said  court  in  Porto  Rico.  This  seems  to 
have  been  the  ruling  in  Munsuri  v.  Fricker, 
(1911)  222  U.  S.  121,  32  S.  Ct.  70,  56 
U.  S.  (L.  ed.)  121.  Since  that  decision 
was  rendered  section  238  of  the  Judicial 
Ck)de  (in  title  Judiciary)  has  been 
amended  so  as  to  include  the  United  States 
District  Court  for  Porto  Rico  by  the  Act 
of  Jan.  28,  1915,  ch.  22,  sec.  2,  38  Stat.  L. 
804. 

Courts  within  organized  circuit. — Alaska 
is  in  the  9th  judicial  circuit.  See  Ju- 
dicial Code,  sec.  134,  in  title  Judiciary. 

As  to  appellate  jurisdiction  of  the  Cir- 
cuit Court  of  Appeals  for  the  9th  circuit 
over  the  District  Court  for  the  district 
of  Alaska,  see  Judicial  Code,  sees.  134,  135, 
in  title  Judiciary. 

As    to    appellate    jurisdiction    of    the 
United    States    Supreme    Court   over    the. 
District  Court  for  the  district  of  Alaska 
see  Judicial  Code,  sec.  247,  in  title  Ju- 
diciary. 

Hawaii  is  in  the  9th  judicial  circuit. 
See  Judicial  Code,  sec.  116,  in  title  Ju- 
diciary. See  also  Judicial  Code,  sec.  128, 
in  title  Judiciary. 


As  to  appellate  jurisdiction  of  the 
United  States  Supreme  Court  from  the 
United  States  District  Court  for  Hawaii 
see  Judicial  Code,  sec.  238,  in  title  Ju- 
diciary-, and  as  to  its  appellate  jurisdic- 
tion from  the  Supreme  Court  of  Hawaii 
see  Judicial  Code,  sec.  246,  in  title  Ju- 
diciary; and  as  to  its  appellate  jurisdic- 
tion from  the  Supreme  Court  of  Porto 
Rico,  see  Act  o£  Jan.  28,  1915,  sees.  2,  3, 
38  Stat.  L.  804,  amending  Judicial  Code, 
sec.  246,  title  Judiciary,  and  repealing  Ju- 
dicial Code,  sec.  244,  title  Judiciary. 

Courts  not  within  organized  circuit,  see 
division  V,  infray  this  note. 

II.  Controversies  Arising  in  Bank- 
ruptcy Proceedings. 

In  general. —  "This  section  has  been 
the  subject  of  adjudication  in  this  court 
in  a  number  of  cases,  and  it  is  held  that 
controversies  in  bankruptcy  proceedings, 
as  the  terms  are  therein  used,  do  not 
mean  mere  steps  in  proceedings  in  bank- 
ruptcy, but  embrace  controversies  which 
are  not  of  that  inherent  character,  al- 
though arising  in  the  course  of  proceed- 
ings in  bankruptcy."  Hewit  r.  Berlin 
Mach.  Works,  (1904)  194  U.  S.  296,  24 
S.  Ct.  690,  48  U.  S.  (L.  ed.)  986;  Codei 
V.  Arts,  (1909)  213  U.  S.  223,  29  S.  Ct. 
436,  63  U.  S.  (L.  ed.)  772,  16  Ann.  Cas. 
1008;  Tefft  v.  Munsuri,  (1911)  222  U.  S. 
114,  32  S.  Ct.  67,  56  U.  S.  (L.  ed.)  118." 
James  v.  Stone,  (1913)  227  U.  S.  410, 
33  S.  Ct.  351,  57   U.  S.    (L.  ed.)    573. 

This  section  "  relates  to  controversies 
arising  in  bankruptcy  proceedings  in  the 
exercise  by  the  Bankruptcy  Courts  of  the 
jurisdiction  vested  in  them  at  law  and  in 
equity  by  section  2,  to  settle  the  estates 
of  bankrupts,  and  to  determine  contro- 
versies in  relation  thereto.  Hutchinson 
V.  Otis,  (1903)  190  U.  S.  552,  23  S.  Ct. 
778,  47  U.  S.  (L.  ed.)  1179."  Hewit  r. 
Berlin  Mach.  Works,  (1904)  194  U.  S. 
296,  24  S.  Ct.  690,  48  U.  S.  (L.  ed.) 
986. 

There  is  a  clear  line  of  demarcation 
between  "  proceedings  in  bankruptcy  "  and 
"  a  controversy  arising  in  the  course  of 
bankruptcy  proceedings.'*  In  the  former 
class  jurisdiction  to  review  attaches  un- 
der section  24  b  or  25a  as  might  be  ap- 
propriate to  the  particular  proceeding  in 
bankruptcy;  in  the  latter  class  jurisdic- 
tion can  be  invoked  only  under  section 
24a.  In  re  Brever  Printing  Co.,  (C.  C. 
A.  7th  Cir.  1914)  216  Fed.  878,  wherein 
the  court  made  the  distinction  as  follows: 
'*  *  Proceedings  in  bankruptcy  *  cover  ques- 
tions between  the  alleged  bankrupt  or 
the  receiver  or  trustee  of  the  bankrupt 
estate,  on  the  one  hand,  and  the  general 
creditors,  as  such,  on  the  other,  commenc- 
ing with  the  petition  for  adjudication, 
ending  with  the  discharge,  and  including 
matters  of  administration  generally,  such 
as  appointment  of  receivers  and  trustees. 
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as  well  as  examinationB,  exemptions,  al- 
lowance and  disallowance  of  claims,  and 
the  like,  all  of  which  naturally  occur  in 
the  settlement  of  the  estate.  *'  Contro- 
versies at  law  and  in  equity  arising  in 
the  course  of  bankruptcy  proceedings  '  in- 
volve questions  between  the  receiver  or 
trustee  representing  the  bankrupt  and  his 
general  creditors,  as  such,  on  the  one 
hand,  and  adverse  claimants  on  the  other, 
concerning  property  in  the  possession  of 
the  receiver  or  trustee  or  of  the  claimants, 
to  be  litigated  in  appropriate  plenary 
suits,  and  not  affecting  directly  adminis- 
trative orders  and  judgments,  but  only 
the  extent  of  the  estate  to  be  distributed 
ultimately  among  general  creditors.*' 

VV'here  a  "  controversy "  is  of  such  a 
character  that,  if  it  had  arisen  in  a  fed- 
eral court  when  it  was  not  sitting  in 
bankruptcy;  the  final  decision  of  it  would 
have  been  reviewable  in  the  Circuit  Court 
of  Appeals,  by  writ  of  error  or  appeal, 
it  is  consequently  reviewable  on  appeal 
or  writ  of  error  under  section  24a.  Dodge 
V.  Norlin,  (C.  C.  A.  8th  Cir.  1904)  133 
Fed.  363. 

Appealable  "  controversies,"  etc.,  under 
section  24a  **  by  judicial  definition  are 
limited  to  cases  of  the  class  referred  to  in 
section  23."  Thompson  t*.  Mauzy,  (C.  C. 
A.  4th  Cir.  1909)    174  Fed.  611,  614. 

The  phrase  "  controversy  in  bank- 
ruptcy," as  used  in  the  Bankruptcy  Act, 
must  be  limited  to  cases  where  third  par- 
ties claim  not  in  and  under  the  admin- 
istration of  the  bankrupt's  estate  in  bank- 
ruptcy, but  on  the  contrary  assert  some 
right  hostile  to  the  title  of  the  trustee 
or  going  to  the  right  of  the  court  to  ad- 
minister the  particular  estate  in  the  bank- 
ruptcy case.  Snow  v.  Dalton,  (C.  C.  A. 
4th  Cir.   1913)   203  Fed.  843. 

\\Tiere  the  order  and  judgment  com- 
plained of  results  from  a  consideration  of 
disputed  facts  and  depends  upon  the  find- 
ings made  thereon  the  proper  remedy  is 
an  appeal  under  this  section  and  not  a 
petition  to  revise  under  section  246.  Wells 
r.  Sharp,  (C.  C.  A.  8th  Cir.  1913)  208 
Fed.  399. 

Under  this  section  the  Circuit  Court 
of  Appeals  has  appellate  jurisdiction  over 
the  District  Courts,  sitting  in  bankruptcy, 
wherever  there  is  a  controversy  of  a  char- 
acter justiciable  in  other  courts;  and 
where  the  subject  matter  involved  in  a 
decision  was  not  in  any  way  peculiar  to 
bankruptcy,  and  is  governed  entirely  by 
the  principles  of  the  common  law  and 
the  rules  of  equity,  an  appeal  is  allow- 
able, Burleigh  r.  Foreman,  (1st  Cir. 
1903)  125  Fed.  217,  60  C.  C  A.  109; 
Mason  r.  VVolkowich,  (C.  C.  A.  Ist  Cir. 
1906)    150  Fed.  699. 

Exclusiveness  of  section  24a. — Decisions 
reviewable    on    petition    to    revise    under 
section   24b   or   on   appeal   under   sections ' 
25a    or    256     (while    the    latter    was    in 
force) ,    are    regarded    as   made   in    "  pro- 


ceedings" in  bankruptcy,  and  are  not 
"  controversies "  reviewable  under  sec- 
tion 24a.  Lazarus  r.  Prentice,  (1914) 
234  U.  S.  263,  34  S.  Ct.  851,  58  U.  S. 
(L.  ed.)  1305;  James  v.  Stone,  (1913) 
227  U.  S.  410,  33  S.  Ct.  351,  57  U.  S. 
(L.  ed.)  573;  In  re  Loving,  (1912)  224 
U.  S.  183,  32  S.  Ct.  446,  56  U.  S.  (L.  ed.) 
725;  Tefft  f.  Munsuri,  (1911)  222  U.  S. 
114,  32  S.  Ct.  67,  56  U.  S.  (L.  ed.)  118; 
Coder  r.  Arts,  (1909)  213  U.  S.  223,  29 
S.  Ct.  436,  53  U.  S.  (L.  ed.)  772,  16  Ann. 
Cas.  1008;  In  re  Mueller,  (1905)  135  Fed. 
711,  68  C.  C.  A.  349;  Bothwell  v.  Fitz- 
gerald, (1915,  9th  Cir.)  219  Fed.  408, 
135  G.  C.  A.  212. 

See  also  the  first  paragraphs  in  the 
note  to  section  246,  and  in  the  first  note 
to  section  25a  preceding  clause  ( 1 ) . 

Thus,  each  of  the  three  classes  of  ap- 
pealable judgments  specified  in  sections 
25a  and  256  (while  the  latter  was  in 
force)  is  a  judgment  in  a  proceeding 
in  bankruptcy  as  distinguished  from 
a  judgment  in  a  controversy  arising  in 
bankruptcy  proceedings.  Coder  v.  Arts, 
(1909)  213  U.  S.  223,  29  S.  Ct.  436,  53 
U.  vS.  (L.  ed.)  772,  16  Ann.  Cas.  1008, 
where  the  court  said :  **  Section  25  of 
the  Act  provides  for  appeals  in  bank- 
ruptcy procetnlings  ...  in  three 
classes  of  cases."  And  in  the  same  case 
the  court  recognizes  and  accentuates  "  a 
proceeding  in  bankruptcy  as  distinguished 
from  a  controversy  arising  in  the  course 
of  bankruptcy  proceedings." 

The  mere  allowance  or  disallowance  of 
a  claim  in  bankruptcy  is  a  proceeding  in 
bankruptcy  and  not  a  controversy  aris- 
ing in  bankruptcy  within  the  intendment 
of  the  section.  TefTt  v.  Munsuri,  (1911) 
222  U.  S.  114,  32  S.  Ct.  67,  56  U.  S.  (L. 
ed. )  118,  followed  in  Munsuri  v.  Fricker, 
(1911)  222  U.  S.  121,  32  S.  Ct.  70,  56 
U.  S.    (L.  ed.)    121. 

Sections  2ib  and  2^a  contrasted. —  The 
distinction  between  *'  proceedings  in  bank- 
ruptcy "  reviewable  under  section  246  and 
the  **  controversies  arising  in  bankruptcy 
proceedings,"  appealable  under  section 
24a,  is  clearly  defined;  the  former  includ- 
ing "  administrative  orders  and  decrees 
in  the  ordinary  course  of  bankruptcy  be- 
tween the  filing  of  the  petition  and  the 
final  settlement  of  the  estate,"  and  the 
latter  including  "  those  independent  or 
plenary  suits  which  concern  the  bank- 
rupt's estate,  and  arise  by  intervention 
or  otherwise  between  the  trustees  repre- 
senting the  bankrupt's  estate  and  claim- 
ants representing  some  right  or  interesv 
adverse  to  the  bankrupt  or  his  general 
creditors."  The  remedies  afforded  by  the 
two  subsections  referred  to  are  mutually 
exclusive.  Barnes  r.  Pampel,  (C.  C.  A. 
6th  Cir.  1912)    192  Fed.  525. 

"  The  mode  of  appeal  in  a  given  case  de- 
pends upon  the  character  of  the  proceed- 
ing. And  the  question  to  be  solved  in 
sucli    cases    is.    Does    the   case    present   a 
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proceeding  in  a  bankruptcy  or  is  it  a  con- 
troversy arising  in  bankruptcy  proceed- 
ings? "' Coder  V.  Arts,  (1909)  *213  U.  S. 
223,  29  S.  Ct.  436,  53  U.  S.  (L.  ed.)  772, 
16  Ann.  Cas.  1008. 

Judgment  erroneouu  hut  not  void. — ^A 
judgment  on  an  appeal  determining  in 
favor  of  the  appeal  "that  somewhat 
cloudy  question  "  whether  a  petition  for 
revision  is  or  is  not  the  sole  appellate 
remedy,  is  not  void  even  though  it  be 
erroneous,  and  it  cannot  be  vacated  as  a 
nullity  at  a  subsequent  term  of  court. 
Loeser  v.  Savings  Deposit  Bank,  etc.,  Co., 
(C.  C.  A.  6th  Cir.  1908)    163  Fed.  212. 

Decisions  held  appealaUe. —  In  Coder  v. 
Arts,  (1909)  213  U.  S.  223,  29  S.  Ct. 
436,  53  U.  S.  (L.  ed.)  772,  16  Ann.  Cas. 
1008,  it  was  said:  "Questions  of  the 
jurisdiction  in  bankruptcy  particularly  of 
the  appellate  courts,  have  given  rise  to 
numerous  and  not  altogether  reconcilable 
decisions." 

In  the  following  cases  decisions  were 
expressly  or  impliedly  held  to  be  appeal- 
able to  the  Circuit  Court  of  Appeals  un- 
der section  24a: 

A  contest  over  the  distribution  of  a 
fund  in  the  hands  of  a  trustee  resulting 
from  a  lien  preserved  for  the  estate.  Globe 
Bank,  etc.,  Co.  of  Paducah  i\  Martin, 
(1915)  236  U.  S.  288,  35  S.  Ct.  377,  69 
U.  S.  (L.  ed.)  583. 

Injunction  proceedings  by  a  trustee  in 
bankruptcy  to  restrain  a  landlord  of  the 
bankrupt  from  prosecuting  a  suit  for  rent 
in  a  state  court.  Mitchell  Store  Bldg. 
Co.  V.  Carroll,  (1914)  232  U.  S.  379,  34 
S.  Ct.  410,  58  U.  S.    (L.  ed.)    650. 

A  decree  in  favor  of  an  intervening 
claimant  of  property  in  the  hands  of  the 
trustee,  upon  the  ground  that  the  prop- 
erty had  been  lawfully  pledged  to  the  in- 
tervener by  the  bankrupt.  Taney  v.  Penn. 
Nat.  Bank,  (1914)  232  U.  S.  174,  34 
S.  Ct.  288,  58  U.  S.    (L.  ed.)   558. 

A  decree  on  a  petition  for  leave  to  re- 
move certain  property  on  the  premises 
of  the  bankrupt,  holding  invalid  as 
against  the  trustee  in  bankruptcy  the 
lien  of  a  conditional  vendor  under  an  Un- 
registered contract  of  sale.  Holt  v.  Hen- 
ley, (1914)  232  U.  S.  637,  34  S.  Ct.  459, 
58  U.  S.   (L.  ed.)   767. 

A  decree  in  favor  of  the  claim  of  an 
assignee  of  the  bankrupt's  accounts,  to 
have  paid  over  to  him  the  proceeds  of 
such  accounts  collected  by  the  trustee, 
(ireey  r.  Dockendorff,  (1913)  231  U.  S. 
513,  34  S.  Ct.  166,  58  U.  S.  (L.  ed.) 
339,  holding  the  contention  that  the  de- 
cree was  not  appealable  "  to  be  answered 
sufficiently  by  Knapp  f.  Milwaukee  Trust 
Co.,  (1910)  216  U.  S.  545,  30  S.  Ct.  412, 
54  U.  S.   (L.  ed.)   610." 

A  decree  dismiHsing  a  petition  of  the 
trustee  in  bankruptcy  to  prevent  the  en- 
forcement in  a  state  court  of  a  lien  for 
labor  and  materials.    Hobbs  v.  Head,  etc., 


Co.,   (1914)   231  U.  S.  692,  34  S.  a.  253, 
58  U.  S.    (L.  ed.)    440,  affirming    (1911) 

184  Fed.  409,   106  C.  C.  A.  519,    (1911) 

185  Fed.  1006,  107  C  C.  A.  663. 

A  decree  against  a  claimant  of  certain 
shares  of  stock  found  in  the  possession 
of  the  bankrupt  firm  of  stock  brokers, 
and  holding  that  the  same  were  assets 
of  the  bankrupt  estate.  Gorman  v.  Little- 
field,  (1913)  229  U.  S.  19,  33  S.  Ct.  690, 
57  U.  S..(L.  ed.)    1047. 

A  decree  dismissing  a  petition  in  inter- 
vention in  bankruptcy  proceedings  of  a 
secured  creditor  for  the  purpose  of  assert- 
ing a  title  or  claim  to  property  in  the 
possession  of  the  bankrupt's  trustee. 
Houghton  V.  Burden,  (1913)  228  U.  S. 
161,  33  S.  Ct.  491,  67  U.  S.  (L.  ed.)  780, 
holding  that  the  Circuit  Court  of  Appeals 
had  jurisdiction  of  the  appeal,  and  that 
the  law  and  the  facts  thereon  were  open 
for  reconsideration. 

A  decree  enjoining  a  party  from  prose- 
cuting a  suit  against  the  trustee  in  a  state 
court.  Hebert  r.  Crawford,  (1913)  228 
U.  S.  204,  33  S.  Ct.  484,  57  U.  S.  (L.  ed.) 
800. 

A  decree  on  a  bill  in  equity  by  a  trus- 
tee in  bankruptcy  to  set  aside  a  fraudulent 
conveyance  by  the  bankrupt.  Thomas  r. 
Sugarman,  (1910)  218  U.  S.  129,  30  S. 
Ct.  660,  54  U.  S.  (L.  ed.)  967,  29  L.  R. 
A.   (N.  S.)  250. 

A  decree  denying  the  right  invoked  by 
a  petition  in  intervention  to  have  the  lien 
of  a  chattel  mortgage  established  as  the 
first  claim  on  the  property  of  a  bankrupt 
and  satisfied  out  of  the  proceeds  of  a  pro- 
posed sale  by  the  trustee  in  bankruptcy. 
Knapp  V.  Milwaukee  Trust  Co.,  (1910) 
216  U.  S.  545,  30  S.  Ct.  412,  64  U.  S. 
(L.  ed.)   610. 

A  decision  upholding  the  right  of  an 
intervener,  as  a  conditional  vendor  of  the 
bankrupt,  to  certain  goods  and  proceeds 
of  other  goods  in  the  hands  of  the  trustee 
in  bankruptcy.  Bryant  t*.  Swofford  Bros. 
Dry  Goods  Co.,  (1909)  214  U.  S.  279,  29 
S.  Ct.  614,  53  U.  S.  (L.  ed.)  997. 

An  intervention  in  the  bankruptcy  pro- 
ceedings for  the  purpose  of  asserting  an 
independent  and  superior  title  to  the  prop- 
erty  held   by   the   trustees,   claiming   the 
right  to  recover  the  property  and  to  re- 
move it  from  the  jurisdiction  of  the  Bank- 
ruptcy Court  as  a  part  of  the  estate  to 
be  administered.     Such  "  was  the  case  in 
Hewit    V.    Berlin    Mach.    Works,    (1904) 
194   U.   S.   296,  24  S.   G*t.   690,  48  U.   S. 
(L.  ed.)    986;   York  Mfg.  Co.  r.  Cassell, 
(1906)    201   U.  S.  344,  26  S.  Ct.  481,  50 
U.  S.  (L.  ed.)  782;  Security  Warehousing 
Co.   V.  Hand,    (1907)    206   U.   S.  416,  27 
S.   Ct.   720,   51   U.   S.    (L.  ed.)    1117,   11 
Ann.   Cas.   789."     Coder  v.  Arts,    (1909) 
213  U.  S.   223,  29  S.   Ct.  436,  53  U.  S. 
(L.    ed.)    777,    16    Ann.    Cas.    1008,    dis- 
tinguishing the  foregoing  cases. 
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A  decree  digmissing  the  petition  of  cer- 
tain lessors  of  a  bankrupt  to  forfeit  the 
lease  in  the  event  of  a  sale  by  the  trustee 
in  bankruptcy  under  the  court's  order. 
Gazlay  v.  Williams,  (1908)  210  U.  S. 
41,  28  a  Ct.  687,  62  U.  S.  (L.  ed.)  950, 
affirming  (1906)  147  Fed.  678,  77  C.  C 
A.  662,  14  L.  R.  A.   (N.  S.)    1199. 

A  person's  assertion  of  title  to  prop- 
erty in  possession  of  the  trustee  in  bank- 
ruptcy by  an  intervention  raising  a  dis- 
tinct and  separable  issue.  Hewit  v.  Ber- 
lin Mach.  Works,  (1904)  194  U.  S.  296, 
24  S.  Ct.  690,  48  U.  S.  (L.  ed.)  986; 
Manson  v.  Williams,  (1909)  213  U.  S. 
463,  29  S.  Ct.  519,  63  U.  S.  (L.  ed.) 
869;  Rode  v.  Phipps,  (C.  C.  A.  6th  Cir. 
1912)   196  Fed.  414. 

An  order  dissolving  an  interlocutory  in- 
junction restraining  parties  from  main- 
taining proceedings  in  a  state  court  for 
the  appointment  of  a  receiver,  with  au- 
thority to  reconstruct  a  portion  of  the 
bankrupt's  irrigation  system,  in  order  to 
afford  water  to  the  complainant's  prem- 
ises. Bothwell  V.  Fitzgerald,  (1915  9th 
Cir.)  219  Fed.  408,  135  C.  C.  A.  212 
(appealable  in  connection  with  Judicial 
Code,  I  129,  title  Judiciary). 

A  decree  determining  the  priority  of 
liens  in  a  plenary,  independent  contro- 
versy in  which  the  trustees  have  no  real 
interest.  In  re  Hartzell,  (C.  C.  A.  8th 
Cir.  1913)   209  Fed.  775. 

A  decree  in  a  suit  brought  by  the  trus- 
tee against  an  adverse  claimant  by  plen- 
ary proceedings  in  equity.  Kirkpatrick  v. 
Harnesberger,  (C.  C  A.  6th  Cir.  1912) 
199  Fed.  886. 

A  judgment  that  a  chattel  mortgage 
upon  the  alleged  property  of  the  bank- 
rupt is  voidable  by  his  trustee,  and  that 
it  entitled  the  mortgagee  to  no  lien  upon 
the  property  and  no  preference  in  pay« 
ment  out  of  its  proceeds.  Dodge  v.  Nor- 
lin,  (C.  C.  A.  8th  Cir.  1904)  133  Fed. 
363,  where  the  court  said:  "The  late 
decision  of  the  Supreme  Court  in  Hewit 
V.  Berlin  Mach.  Works,  (1904)  194  U.  S. 
296,  24  S.  Ct.  690,  691,  48  U.  S.  (L.  ed.) 
986,  as  we  understand  it,  is  an  adjudi- 
cation of  this  question  in  accord  with 
these  views." 

In  the  course  of  proceedings  to  marshal 
assets  in  the  hands  of  a  trustee,  as  be- 
tween partnersliip  and  individual  cred- 
itors, if  a  distinct  and  separable  issue  is 
raised  between  parties  intervening,  involv- 
ing substantial  riglits,  and  winch  might 
arise  at  common  law  or  in  equity,  an 
order  made  therein  is  appealable;  Bur- 
leigh r.  Foreman,  (C  C.  A.  1st  Cir.  1903) 
135  Fed.  217. 

A  decision  on  the  petition  of  an  ad- 
verse claimant  to  reclaim  property  taken 
possession  of  by  the  trustee  in  bank- 
ruptcy. Franklin  v.  Stoughton  Wagon 
Co.,  (C.  C.  A.  8th  Cir.  1909)  168  Fed. 
867. 


A  decree  adverse  to  a  petitioner  who 
alleged  that  he  was  the  owner  of  prop- 
erty which,  prior  to  the  adjudication,  had 
been  in  the  posBession  of  the  bankrupt, 
but  was  since  held  by  the  trustee,  and 
praying  that  the  latter  be  ordered  to  sur- 
render possession.  Smith  v.  Means,  (C. 
C.  A.  7th  Cir.  1906)   148  Fed.  89. 

An  order  on  a  petitioner's  prayer  to 
have  turned  over  to  him  as  mortgagee 
the  proceeds  of  the  sale  of  the  mortgaged 
property.  Liddon  v.  Smith,  (C.  C.  A. 
6th  Cir.  1906)    136  Fed.  43. 

A  decree  on  a  petition  in  the  nature 
of  a  bill  in  equity  to  establish  the  right 
of  the  petitioner  to  the  possession  of  cer- 
tain property  also  claimed  by  the  trustee 
in  bankruptcy  and  to  enjoin  the  latter 
from  interfering  with  such  possession.  Se- 
curity Warehousing  Co.  v.  Hand,  (C.  C. 
A.  7th  Cir.  1906)  143  Fed.  32,  affirmed 
in  (1907)  206  U.  S.  415,  27  S.  Ct.  720. 
51  U.  S.  (L.  ed.)  1117,  11  Ann.  Gas 
789, 

A  decree  in  a  suit  by  a  trustee  in  bank- 
ruptcy to  cancel  a  conveyance  of  real 
estate  of  the  bankrupt  and  quiet  the  trus- 
tee's title  to  it.  McCarty  v.  Coffin,  (C. 
C.  A.  5th  Cir.  1907)    150  Fed.  307. 

A  decision  on  the  petition  of  an  ad- 
verse claimant  to  reclaim  property  taken 
possession  of  by  the  trustee  in  bankruptcy. 
Franklin  t*.  Stoughton  Wagon  Co.,  (C.  C. 
A.  8th  Cir.  1909)    168  Fed.  857. 

A  decree  in  a  proceeding  instituted  by 
petition  of  the  trustee  in  bankruptcy  to 
have  certain  adverse  claims  and  liens 
upon  property  belonging  to  the  estate  de- 
clared void  and  for  a  sale  of  the  prop- 
erty free  and  clear  of  the  same.  Thomas 
V.  Woods,  (C.  C.  A.  8th  Cir.  1909)  173 
Fed.  686. 

A  decree  siunmarily  adjudicating  the 
right  to  property  in  the  possession  of  the 
trustee  in  bankruptcy  and  an  adverse 
claimant.  Mound  Mines  Co.  v.  Haw- 
thorne, (C.  C.  A.  8th  Cir.  1909)  173  Fed. 
882. 

A  judgment  determining  the  priority 
of  certain  liens  upon  lands  belonging  to 
the  bankrupt's  estate  and  involving  ques* 
tions  of  fact.  Hendricks  t;.  Webster,  (C. 
C.  A.  8th  Cir.   1908)    159  Fed.  927. 

A  decree  dismissing  the  petition  of 
lessors  of  a  bankrupt  to  forfeit  the  lease 
in  the  event  of  a  sale  by  the  trustee  in 
bankruptcy  under  the  court's  order.  Gaz- 
lay V.  Williams,  (1908)  210  U.  S.  41,  28 
S.  Ct.  Oh7,  52  U.  S.    (L.  ed.)    950. 

A  ji  (Igment  by  the  Circuit  Court  of 
Appeals  Iiolding  that  an  intervening  con- 
ditional vendor  of  property  sold  to  the 
bankrupt  had  no  lien  thereon  as  against 
a  general  creditor,  because  of  a  failure 
to  file  the  contract  of  sale.  York  Mfg. 
Co.  i\  Cassell,  (1906)  201  U.  S.  344,  26 
S.  Ct.  481,  60  U.  S.   (L.  ed.)    782. 

A  dispute  between  a  receiver  in  bank- 
ruptcy   and    an    outside    person    as    to 


780 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  24  a 


whether  a  contract  was  made  between 
them  for  the  sale  and  purchase  of  prop- 
erty of  the  estate,  brought  before  the 
Bankruptcy  Court  for  determination.  In 
re  Jungmann,  (C.  C.  A.  2d  Cir.  1911) 
186  Fed.  302. 

An  order  disallowing  a  mortgage  lien 
on  the  ground  that  it  was  given  and  ac- 
cepted in  fraud  of  the  Bankrupt  Act.  In 
re  Canton  First  Nat.  Bank,  (C.  C  A.  6th 
Cir.  1905)    135  Fed.  62. 

On  a  creditor's  answer  to  the  trustee's 
petition  to  sell  certain  chattels  and  claim- 
ing chattel  mortgage  liens  thereon,  an 
order  holding  the  chattel  mortgages  void. 
Knapp  V.  Milwaukee  Trust  Co.,  (C.  C. 
A.  7th  Cir.  1908)  162  Fed.  675,  a  firming 
(1910)  216  U.  S.  545,  30  S.  Ct.  412, 
64  U.  S.   (L.  ed.)   610. 

A  judgment  determining  the  claim  of 
a  chattel  mortgagee  to  assets  in  the  hands 
of  a  trustee  in  bankruptcy.  Loeser  v. 
Savings  Deposit  Bank,  etc.,  Co.,  (C.  C. 
A.  6th  Cir.  1908)    163  Fed.  212. 

A  judgment  that  a  chattel  mortgage 
upon  the  alleged  property  of  the  bank- 
rupt is  voidable  by  his  trustee,  that  it 
entitled  the  mortgagee  to  no  lien  upon 
the  property  and  to  no  preference  in  pay- 
ment out  of  its  proceeds.  Dodge  v.  Nor- 
lin,  (C.  C.  A.  8th  Cir.  1904)  133  Fed. 
363. 

An  order  directing  the  receiver  in  bank- 
ruptcy to  pay  to  the  trustee  in  bank- 
ruptcy the  proceeds  of  a  sale  of  the  bank- 
rupt's assets  under  an  order  of  the  court. 
Mason  v.  Wolkowich,  (C.  C  A.  1st  Cir. 
1906)    150  Fed.   699. 

An  order  allowing  a  debt  but  disallow- 
ing the  creditor's  claim  of  priority  by 
reason  of  a  mortgage  to  secure  the  debt. 
In  re  Doran,  (C.  C.  A.  6th  Cir.  1907) 
154  Fed.  467. 

Earlier  cctses. —  In  In  re  Whitener,  (C 
C.  A.  1900)  105  Fed.  187,  Pardee,  J., 
"  inclined  to  the  opinion  "  that  in  matters 
of  administration  in  the  Bankruptcy  Court 
no  judgments  were  appealable  outside  of 
those  specified  in  section  25a.  To  the 
same  effect  see  Fisher  v.  Cushman,  (C.  C. 
A.  1900)  103  Fed.  861;  In  re  Russell, 
(C.  C.  A.  1900)  101  Fed.  240;  In  re 
Abraham,  (C.  C.  A.  1899)  93  Fed.  787. 
On  the  other  hand,  in  Steele  v.  Buel,  (C 
C.  A.  1900)  104  Fed.  968,  where  the  court 
entertained  an  appeal  from  an  order  deny- 
ing the  bankrupt's  claim  to  exemption 
of  an  insurance  policy,  Caldwell,  C.  J., 
said  that  the  appeal  was  authorized  by 
"  section  24,  which  gives  the  right  of  ap- 
peal in  absolute  terms."  And  in  In  re 
Columbia  Real  Estate  Co.,  (C.  C.  A. 
1902)  112  Fed.  643,"  it  was  held  that  judg- 
ments not  enumerated  in  section  25a  may 
be  reviewed  on  appeal  or  error  if  they 
are  within  the  provisions  of  section  6  of 
the  act  creating  the  Circuit  Court  of  Ap- 
peals which  confers  appellate  jurir^diction 


"to  review  by  appeal  or  by  writ  of  er- 
ror final  decisions  in  the  District  Courts  " 
in  all  cases  other  than  those  which  are 
reviewable  by  the  Supreme  Court  pur- 
suant to  section  5  of  the  same  act.  To 
the  same  point  see  Scott  r.  Wilson,  (C. 
C.  A.  1902)  115  Fed.  284;  In  re  Rusch, 
(C.  C.  A.  1902)  116  Fed.  270;  Stelling 
V,  G.  W.  Jones  Lumber  Co.,  (C.  C  A. 
1902)  116  Fed.  261;  BoonviUe  Nat.  Bank 
t?.  Blakey,  (C.  C.  A.  1901)  107  Fed.  891; 
In  re  Jacobs,  (C.  C.  A.  1900)  99  Fed. 
539. 

Accordingly,  on  one  or  the  other  of  the 
grounds  above  indicated  appeals  have  been 
entertained  from  the  following  judgments: 

A  judgment  denying  a  motion  to  ex- 
punge a  creditor's  claim  unless  he  should 
surrender  an  alleged  preference.  S warts 
V.  St.  Louis  Fourth  Nat.  Bank,  (C.  C. 
A.  1902)  117  Fed.  1;  Swarts  v.  Siegel, 
(C.  C.  A.  1902)    117  Fed.  13. 

A    judgment    denying    the    bankrupt's 
claim   to  an  exemption.     Steele  v.   Buel, 
(C.  C.  A.   1900)    104  Fed.  968;   Huener-  * 
gardt  V.  John  S.  Brittain  Dry  Goods  Co., 
(C.  C.  A.  1902)    116  Fed.  31. 

A  judgment  allowing  an  exemption. 
McGahan  r.  Anderson,  (C.  C.  A.  1902) 
113  Fed.  115. 

A  judgment  requiring  the  bankrupt  to 
surrender  certain  money  to  the  trustee, 
the  latter  appealing  on  the  ground  that 
the  court  should  have  fixed  a  greater 
amount.  Bovd  v.  Glucklich,  (C.  C.  A. 
1902)   116  Fed.  131. 

A  judgment  dismissing  the  trustee's 
petition  that  the  bankrupt  be  directed  to 
surrender  a  life  insurance  policy  to  the 
trustee.  In  re  Welling,  (C.  C.  A.  1902) 
113  Fed.  189. 

A  judgment  awarding  a  fund  to  an 
equitable  lien  claimant.  McDonald  v. 
Daskam,    (C.  C.   A.    1902)    116   Fed.  276. 

A  judgment  in  a  suit  in  the  nature  of 
an  equitable  replevin  brought  in  the  Dis- 
trict Court  by  the  trustee  against  an 
adverse  claimant,  the  latter  consenting  to 
the  jurisdiction  of  that  court.  Stelling  i\ 
G.  W.  Jones  Luml)er  Co.,  (C.  C  A.  1902) 
116  Fed.  261. 

A  judgment  allowing  substituted  proof 
of  a  claim  to  be  filed  after  the  expiration 
of  one  year,  the  original  proof  having 
failed  on  account  of  informality.  Hutch- 
inson V.  Otis,  (C.  C.  A.  1902)  116  Fed. 
937. 

A  judgment  dismissing  the  petition  of 
an  intervening  claimant  to  a  fund.  In  re 
American  Brewing  Co.,  (C.  C  A.  1902) 
112  Fed.  752. 

A  judgment  dismissing  a  creditor's  pe- 
tition for  an  order  to  compel  a  witness  in 
examination  proceedings  to  answer  certain 
questions  propounded  to  him.  People's 
Bank  v.  Brown,  (C.  C.  A.  1902)  112  Fed. 
652. 

A  judgment  confirming  a  composition 
(it  seems).     Ross  r.  Saunders,   (C.  C  A. 
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1901)  105  Fed.  918.  See  also  U.  S.  v. 
Hammond,  (G.  C  A.  1900)  104  Fed.  862. 
A  judgment  refusing  to  confirm  a  com- 
position. Adler  r.  Jones,  (C.  C.  A.  1901) 
109  Fed.  967.  See  also  C.  S.  r.  Ham- 
mond, (C.  C.  A.  1900)  104  Fed.  862.  But 
compare  Ross  v.  Saunders,  (C.  C.  A.  1901) 

105  Fed.  915. 

A  judgment  disallowing  a  lien  claimed 
by  a  mortgagee.  City  Nat.  Bank  v. 
Bruce,  (C.  C.  A.  1901)  109  Fed.  69;  In 
re  Soudan  Mfg.  Co.,  (C  C.  A.  1902)  113 
Fed.  804. 

A  judgment  determining  the  effect  of  a 
certain  bid  made  by  the  appellant  for 
goods  which  the  trustee  proposed  to  sell. 
Owens  r.  Bruce,  (C.  C.  A.  1901)  109  Fpd. 
72. 

A  judgment  declaring  the  appellant's 
mortgage  an  illegal  preference.  In  re 
Steininger  Mercantile  Co.,  (C.  C.  A.  1901) 
107  Fed.  669. 

A  judgment  dismissing  a  bill  by  the 
bankrupt  for  relief  against  certain  pro- 
ceedings in  a  state  court.  Pickens  f?. 
Dent,    (C.   C.   A.    1901)    106   Fed.   653. 

A  judgment  approving  the  ruling  of  a 
referee  in  respect  of  the  election  of  a 
trustee.     In  re  McGill,    (C.   C.   A.    1901) 

106  P'ed.  57. 

A  judgment  allowing  a  mortgage  cred- 
itor a  stipulated  attorney's  fee  as  in  fore- 
closure.    In  re  Roche,    (C.   C.    A.    1900) 

101  Fed.  956. 

A  judgment  staying  an  action  in  a  state 
court  to  foreclose  a  subcontractor's  lien 
on  a  house  built  by  the  bankrupt  con- 
tractors.    In  re  Emslie,    (C.  C.  A.   1900) 

102  Fed,  291. 

Controversy  instituted  by  trustee. —  In 
Thomas  r.  Woods,  (1909  8th  Cir.)  173 
Fed.  585,  97  C.  C.  A.  535,  19  Ann.  Cas. 
1080,  26  L.  R.  A.  (X.  S.)  11  HO,  affirming 
an  appeal  from  a  decision  held  to  present 
a  "  controversy "  within  tlie  meaning  of 
section  24o,  Amidon,  J.,  said:  "The  pres- 
ent appeal,  however,  would  have  been 
proper  under  any  interpretation  of  sec- 
tion 24  of  the  Bankruptcy  Act.  Tliis  pro- 
ceeding was  instituted  by  the  trustee  to 
have  certain  adverse  claims  and  liens 
upon  property  belonging  to  the  estate 
declared  void  and  for  a  sale  of  the  prop- 
erty free  and  clear  of  the  same.  It  in- 
volves every  attribute  of  familiar  suit  in 
equity.  It  can  be  distinguished  from  such 
suit  only  by  the  fact  tiiat  it  was  insti- 
tuted by  petition  instead  of  bill,  and  the 
adverse  parties  were  brought  before  the 
court  by  citation  instead  of  subpcena. 
There  are  some  cases  which  suggest  that 
if  such  a  proceeding  is  instituted  by  a 
petition,  filed  by  the  adverse  claimant  for 
the  enforcement  of  his  right,  and  the  trus- 
tee is  cited  to  answer  such  a  petition, 
this  constitutes  *  a  controversv  in  a  bank- 
ruptcy  proceeding,'  which  may  be  reviewed 
by  appeal ;  but  if  the  parties  be  reversed, 
and  the  trustee  files  a  petition  charging 


that  the  adverse  claim  or  lien  is  void, 
and  asking  that  the  property  be  sold  free 
and  clear  of  it,  and  the  adverse  claim- 
ant is  cited  in  to  answer  such  a  petition, 
this  constitutes  not  a  *  controversy,'  but  a 
*  proceeding  in  bankruptcy  proper,'  and 
can  be  reviewed  as  to  matters  of  law  only 
under  section  246.  Morgan  v.  Manning- 
ton  First  Nat.  Bank,  (1906)  145  Fed. 
466,  76  C.  C.  A.  236;  In  re  McMahon, 
(1906)  147  Fed.  684,  77  C.  C.  A.  668.  In 
our  judgment  such  a  distinction  is  wholly 
untenable.  If  enforced,  it  would  deny 
to  parties  having  adverse  liens  or  claims 
upon  property  belonging  to  the  estate 
the  right  to  review  the  decision  of  the 
court  of  bankruptcy  as  to  any  matter  of 
fact.  The  consequence  of  such  a  holding 
would  be  serious.  Whether  there  would 
be  any  right  of  review  on  questions  of 
fact  would  depend  wholly  upon  whether 
the  proceeding  was  instituted  by  the  trus- 
tee or  by  the  adverse  claimant.  In  either 
case  the  right  involved  would  be  the  same, 
and  the  issue  tried  would  be  the  same. 
The  only  distinction  would  be  that  the 
parties  would  be  reversed  upon  the  record. 
Surely  what  constitutes  a  '  controversy,* 
within  the  meaning  of  section  24a,  must 
be  determined  b^r  the  nature  of  the  right 
involved  and  the  issue  tried,  and  not  by 
the  accidental  circumstance  as  to  which 
party  is  actor  and  which  defendant. 
Sound  reason  can  be  given  why  as  to  the 
purely  administrative  steps  in  a  bank- 
ruptcy proceeding  the  decision  of  the 
trial  court  on  questions  of  fact  should 
be  final.  In  re  Friend,  (1905)  134  Fed. 
778,  67  C.  C.  A.  500.  But  no  sound  rea- 
son can  be  given  why,  in  a  controversy 
possessing  every  attribute  of  a  suit  in 
equity,  an  aggrieved  party  should  not 
have  the  right  of  review  as  to  questions 
of  equity.  It  ought  not  to  be  possible 
for  the  trustee  to  defeat  such  a  right  by 
being  first  to  file  a  petition." 

In  Wliitnev  r.  Wenman,  (1905)  198 
IT.  S.  .539,  25  S.  Ct.  778,  49  U.  S.  (L.  ed.) 
1157,  the  court  sustained  an  appeal  from 
a  decision  on  a  petition  by  a  trustee  to 
determine  the  rights  of  adverse  claim- 
ants to  property  in  the  custody  of  the 
court.  vSee  also  Manson  v.  Williams, 
(1009)  213  U.  S.  453,  29  S.  Ct.  519,  53 
U.  S.  ( L.  ed. )  869,  and  Moody  v.  Century 
Savings  Bank,  cited  in  the  following 
paragraph. 

A  decree  in  a  proceeding  by  the  trustee 
in  bankruptcy  which  "  has  every  attribute 
of  a  suit  in  equity  for  the  marshaling  of 
assets,  tlie  sale  of  the  encumbered  prop- 
erty, and  the  application  of  the  proceeds 
to  the  liens  in  the  order  and  mode  ulti- 
mately fixed  bv  the  decree."  Moody  v. 
Century  Savings  Bank,  (1915)  239  U.  g. 
374,    36    S.    Ct.    Ill,    60    U.    S.    (L.    ed.) 

,  wliere  the  court  said:     "  True  it  was 

begun    by    the    trustees    and    not    by    an 
.  jidver.se  claimant,  but  this  is  immaterial, 
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for  the  mortgagees,  who  claimed  adversely 
to  the  trustees,  not  only  appeared  in  re- 
sponse to  notice  of  the  trustee's  petition, 
but    asserted    their    mortgage    liens    and 
sought  to  have  them  enforc^  against  the 
proceeds  of  the  property  conformably  to 
the  contentions  before  stated.     This  was 
the  equivalent  of  an  affirmative  interven- 
tion and,  when  taken  in  connection  with 
fthe   trustees'   petition,   brought   into   the 
r  bankruptcy     proceedings     a     controversy 
which  was  quite  apart  from  the  ordinary 
steps  in  such  proceedings  and  well  within 
the  letter  and  spirit  of  section  24a.  Hewit 
r.  Berlin  Mach.  Works,  (1904)   194  U.  S. 
296,  24  S.  Ct.  690,  48  U.  S.  (L.  ed.)  986; 
Knapp  17.   Milwaukee  Trust   Co.,    (1910) 
216  U.  S.  645,  653,  30  S.  Ct.  412,  64  U.  S. 
(L.  ed.)    610;   Tefft  v,  Munsuri,    (1911) 
222  U.  S.  114,  32  S.  Ct.  67,  56  U.  S.   (L. 
ed.)    118;    Houghton   v.    Burden,    (1913) 
228  U.  S.   161,  33  S.  Ct.  491,  57  U.  S. 
(L.   ed.)    780;    Globe  Bank,   etc.,   Co.  of 
Paducah    v.    Martin,    (1915)    236    U.    S. 
288,  295,  35  S.  Ct.  377,  59  U.  S.  (L.  ed.) 
583." 

Appeal  on  question  of  jurisdiction.  See 
cases  cited  under  division  III  in  this  note. 
The  Circuit  Court  of  Appeals  has  juris- 
diction to  review  the  decision  of  a  District 
Court  exercising  ancillary  jurisdiction  in 
bankruptcy  that  it  has  no  jurisdiction  to 
determine  whether  the  proceeds  of  goods  it 
seizes  and   sells   as  the  property  of   the 
bankrupt  are  the  property  of  the  bankrupt 
estate  or  the  property  of  adverse  claim- 
ants.     Fidelity    Trust    Co.    r.    Gaskell, 
(C.  C.  A.  8th  Cir.   1912)    195  Fed.  865, 
wherein  the  court  said :    "  The  cases  cited 
illustrate,   and  the  opinions  in   them  es- 
tablish, the  rule  that  it  is  only  when  the 
jurisdiction  of  the  trial  court  as  a  federal 
court  is  in  question  that  its  decision  is 
reviewable  in   the   Supreme  Court  under 
the  first  clause  of  section  5  of  the  act 'cre- 
ating the  Circuit  Courts  of  Appeals  [now 
Judicial  Code,  sec.  238,  title  Judiciary]. 
When  the  issue  regarding  the  jurisdiction 
of  the  trial  court  is  conditioned,  not  by  its 
power  as  a  court  of  the  United   States, 
but  by  its  general  authority  as  a  judicial 
tribunal,  or  by  the  general  principles  of 
jurisprudence    and    the    established    rules 
of  practice   regarding   the  disposition   of 
the  claims  of  interveners  and  other  parties 
to   equity   and   ancillary   proceedings,   or 
by  the  principles  and  rules  which  govern 
the   proceedings  of  courts   of   concurrent 
jurisdiction  between  themselves,  its  deci- 
sion is  reviewable  in  the  Circuit  Court  of 
Appeals.    The  question  of  the  jurisdiction 
of  the  court  below  in  the  case  at  bar  was 
of  the  latter  class.     It  was  conditioned, 
not  by  the  power  of  that  court  as  a  federal 
court,  but  by  the  general  rules  and  prin- 
ciples governing  the  action  of  courts  of 
concurrent  jurisdiction  in  their  relations 
to   each   other   and   by   the   principles  of 
equity  and  rules  of  practice  which  control 


the  disposition  of  the  claims  of  interveners 
and  other  parties  to  original  and  ancillary 
suits  in  equity.  It  involved  the  simple 
question  whether  or  not  a  court  of  equity 
which  in  ancillary  proceedings  in  bank- 
ruptcy has  seized  and  has  in  its  control 
the  property  of  a  stranger  to  the  original 
and  the  ancillary  proceedings  has  juris- 
diction to  restore  it  to  him  or  to  his  cred- 
itor who  has  been  prevented  by  the  act 
of  the  court  from  lawfully  applying  it  to 
the  payment  of  his  claim.  This  court 
has  ample  jurisdiction  to  review  the  dis- 
missal of  the  intervening  petition  chal- 
lenged by  the  appeal." 

Decisions  held  not  appealable. —  Where 
a  party  in  effect  presents  to  the  trustee  in 
bankruptcy  a  claim  upon  certain  notes 
joined  with  a  statement  that  he  has  secu^ 
rity  upon  the  estate  which  it  is  his  purpose 
to  maintain  and  upon  which  he  is  entitled 
to  priority  in  the  distribution  of  the 
assets,  but  recognizing  the  title  and  pos- 
session of  the  trustee,  he  thus  institutes  a 
proceeding  in  bankruptcy  as  distinguished 
from  a  controversy  arising  in  bankruptcy 
proceedings,  and  the  appropriate  appellate 
jurisdiction  is  to  be  determined  by  the 
provisions  of  the  Bankruptcy  Act  govern- 
ing bankruptcy  proceedings — that  is, 
sections  246,  25a,  and  25b  —  and  not  by 
the  provisions  in  section  24a.  Coder  p. 
Arts,  (1909)  213  U.  S.  223,  29  S.  Ct.  436, 
63  U.  S.  (L.  ed.)  772,  16  Ann.  Cas.  1008. 
A  decree  of  a  District  Court  exercising 
ancillary  jurisdiction  by  the  seizure  of 
property  in  the  hands  of  those  holding  it 
for  the  bankrupt,  dismissing  a  petition 
in  intervention  under  alleged  assignments 
of  the  property,  made  after  the  filing  of 
the  petition  in  bankruptcy  proceedings  in 
the  original  case  —  is  a  mere  summary 
proceeding  in  bankruptcy  and  not  appeal- 
able. Lazarus  v.  Prentice,  (1914)  234 
U.  S.  263,  34  S.  Ct.  851,  58  U.  S.  (L.  ed.) 
1305. 

'*  Nothing  as  it  seems  to  us  can  be 
regarded  as  a  controversy  *  arising  in 
bankruptcy  proceedings  *  within  the  pur- 
view of  subdivision  a,  section  24,  where 
the  subject  matter  and  object  of  the  pro- 
ceedings are  within  the  power  to  make 
a  summary  order.  Certainly  this  is  truo 
where  plenary  action  is  not  sought.  .  .  . 
In  determining  the  question  of  remedy, 
then,  as  between  review  or  appeal  under 
the  Bankruptcy  Act,  we  are  not  to  be  gov- 
erned by  our  ideas  of  whether  the  power 
invoked  can  be  rightly  exercised  or  not 
in  the  given  instance,  but  by  the  object 
and  character  of  the  proceeding."  In  re 
Farrell,  (C.  C.  A.  6th  Cir.  1910)  176  Fed. 
505,  500,  citing  Coder  t*.  Arts,  (1909)  213 
U.  S.  223,  29  S.  Ct.  436,  63  U.  S.  (L.  ed.) 
772. 

A  receiver  in  bankruptcy  having  turned 
over  to  the  petitioning  creditor  certain 
of  the  bankrupt's  property  on  the  cred- 
itor's claim  that  the  bankrupt  was  a  bailee 
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thereof  only,  a  special  commissioner  recom- 
mended that  the  receiver's  action  be  not 
approved,  which  recommendation  was  af- 
firmed by  an  order  of  the  District  Court. 
Another  order  was  thereafter  made,  re- 
ferring to  the  same  commissioner  the  duty 
to  ascertain  the  value  of  the  property,  and 
the  sum  the  creditor  should  pay  to  the 
bankrupt's  trustee,  and,  on  the  commis- 
sioner's finding  being  tiled,  an  order  was 
entered  confirming  his  report  and  direct- 
ing payment  to  the  trustee  or  clerk  of  the 
court.  It  was  held  that  none  of  such 
orders  was  appealable  or  reviewable  other- 
wise than  by  a  petition  to  revise.  In  re 
Strobel,  (C.  C.  A.  2d  Cir.  1908)  160  Fed. 
916. 

An  order  made  in  a  proceeding  between 
the  trustee  in  bankruptcy  and  a  prior  as- 
signee to  determine  the  right  to  property 
in  the  custody  of  the  court  or  its  proceeds 
is  not  appealable.  O'Dell  v,  Boyden,  (6th 
Cir.  1906)  150  Fed.  731,  10  Ann.  Cas.  239, 
80  C.  C.  A.  397. 

The  following  were  held  not  to  be  ap- 
pealable: An  order  dismissing  a  petition 
to  revoke  a  discharge,  Thompson  r.  Mauzy, 
(C.  C.  A.  4th  Cir.  1909)  174  Fed.  611; 
an  order  directing  the  turning  over  of 
property  or  money  by  a  third  person  to 
the  trustee  in  bankruptcy,  /n  re  Rose  Shoe 
Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1909)  168  Fed. 
39;  a  decree  relating  to  the  distribution 
of  the  proceeds  of  a  sale  of  real  estate 
made  by  the  trustee  in  bankruptcy,  In  re 
Groetzinger,  (C.  C.  A.  3d  Cir.  1903)  127 
Fed.  124,  holding  that  the  remedy  is  by 
petition  to  revise;  a  decree  reversing  a 
referee's  judgment  requiring  a  trustee  to 
account  to  the  creditors  in  specific  sums 
as  the  rental  value  of  the  property  of 
which  he  permitted  the  bankrupt  to  retain 
use  and  possession.  Clinton  Bank  v.  Kon- 
dert,  (C.  C.  A.  5th  Cir.  1908)  159  Fed.  703. 

Decrees  in  proceedings  in  hanhrupioy, 
as  distinguished  from  "  controversies  aris- 
ing in  bankruptcy  proceedings,"  and  not 
enumerated  in  section  2.3a,  are  not  appeal- 
able to  the  Circuit  Court  of  Appeals,  but 
are  reviewable  only  on  petition  to  super- 
intend and  revise.  See  the  note  to  sec- 
tion 24&. 

Administrative  orders. —  *'  The  *  contro- 
versies arising  in  bankruptcy  proceedings ' 
referred  to  in  this  section  [section  24aJ, 
as  has  been  heretofore  held  by  this  court, 
are  *  those  independent  or  plenary  suits 
which  concern  the  bankrupt  s  estate,  and 
arise  by  intervention  or  otherwise  between 
the  trustee  representing  the  bankrupt's  es- 
tate and  claimants  asserting  some  right 
or  interest  adverse  to  the  bankrupt,  or  his 
general  creditors,'  and  do  not  include  *  ad- 
ministrative orders  and  decrees  in  the  or- 
dinary course  of  a  bankruptcy  between 
the  Uling  of  the  petition  and  the  Una) 
settlement  of  the  estate,'  which,  under 
section  246  of  the  Bankrupt  Act,  are  sub- 
ject to  revision  by  this  court  in  matter  of 


law  upon  petition  for  review."  Brady  v, 
Bernard,  (C.  C.  A.  6th  Cir.  1909)  170  Fed". 
576,  citing  the  following  cases:  In  re 
Mueller,  (6th  Cir.  1905)  135  Fed.  712,  68 
C.  C.  A.  349;  Dickas  v,  Barnes,  (6th  Cir. 
1906)  140  Fed.  849,  72  C.  C.  A.  261; 
Davidson  v.  Friedman,  (6th  Cir.  1906) 
140  Fed.  853,  72  C.  C.  A.  553;  In  re 
McMahon,  (6th  Cir.  1906)  147  Fed.  684, 
77  C.  C.  A.  668;  O'Dell  v.  Boyden,  (6th 
Cir.  1906)   150  Fed.  731,  80  C.  C.  A.  397. 

Orders  made  by  the  Bankruptcy  Court 
requiring  members  of  a  bankrupt  partner- 
ship, who  have  not  been  individually  ad- 
judged bankrupt,  to  schedule  and  sur- 
render their  individual  property  are  not 
appealable  under  section  24a.  Dickas  v, 
Barnes,  (6th  Cir.  1905)  140  Fed.  849,  72 
C.  C.  A.  261,  where  the  court  said:  "It 
is  not  necessary  for  us  now  to  determine 
what  the  final  disposition  to  be  made  by 
the  District  Court  of  the  individual  assets 
of  these  appellants  should  be." 

**  No  appeal  lies  from  an  order  rejecting 
a  petition  for  rehearing  under  the  Bank- 
rupt Law.  Sections  24  and  25  of  the  Bank- 
ruptcy Act  prescribe  in  what  cases  appeals 
may  be  had,  and  these  sections  manifestly 
do  not  cover  such  a  case  as  this."  Mor- 
gan V.  Benedum,  (C.  C.  A.  4th  Cir.  1907) 
157  Fed.  232.  See  also  Conboy  17.  Jersey 
City  First  Nat.  Bank,  (1906)  203  U.  S. 
141,  27  S.  Ct.  50,  51  U.  S.   (L.  ed.)    128. 

Interlocutory  judgments  or  decrees  are 
not  appealable. —  Goodman  c.  Brenner, 
(O.  C.  A.  1901)  109  Fed.  481,  dismissing 
an  appeal  from  an  order  refusing  to  com- 
pel the  bankrupt  to  produce  his  books  on 
his  examination  before  the  referee.  In  re 
Columbia  Real  Estate  Co.,  (C.  C.  A.  1902) 
112  Fed.  643,  holding  that  an  order  dis- 
missing the  appellant's  petition  of  inter- 
vention to  set  aside  an  adjudication  of 
involimtary  bankruptcy  theretofore  en- 
tered was  not  appealable  where  it  ap- 
peared that  relief  uf»n  the  intervener's 
claim  was  not  foreclosed  by  the  order; 
and  in  the  same  case  the  court  took  occa- 
sion to  say  that  an  order  denying  a  re- 
hearing in  bankruptcy  proceedings  would 
not  be  appealable.  In  re  Russell,  (C.  C. 
A.  1900)  101  Fed.  248,  holding  that  an 
order  enjoining  prosecution  of  a  replevin 
suit  in  a  state  court  against  the  trustee 
and  referring  the  plaintiff's  claim  to  the 
referee  in  bankruptcy  was  not  a  final 
decision. 

Where  an  adverse  claimant  of  property 
in  the  hands  of  a  bankruptcy  receiver  in- 
stituted a  proceeding  in  the  District  Court 
in  the  nature  of  an  equitable  replevin 
against  the  receiver,  a  judgment  merely 
confirming  the  referee's  report  in  favor 
of  the  receiver  was  held  not  final  and  ap- 
pealable by  the  claimant.  Scott  r.  Wilson, 
(C.  C.  A.  1902)   115  Fed.  284. 

Interlocutory  decree  a/warding  or  ^if- 
solvvng  aa^  injunction.    See  that  italicized 
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heading  in  division  I  of  this  note  to  sec- 
tion 24a. 

Writ  of  error. — ^A  judgment  in  an  action 
at  law  brouglit  in  the  District  Court  by 
the  trustee  to  recover  the  value  of  prop- 
erty alleged  to  have  been  fraudulently 
transferred  to  the  defendant  by  the  bank- 
rupt is  reviewable  on  a  writ  of  error,  as 
in  other  c&ses  at  law.  See  Mackel  v. 
Rochester,  (C.  C..A.  1900)  102  Fed.  314. 
And  as  to  writ  of  error  instead  of  appeal 
being  the  proper  remedy  in  proceedings 
at  law,  see  the  note  to  section  25a    ( 1 ) . 

Time  limit  for  appeal. — Appeals  to  the 
Circuit  Court  of  Appeals  from  decision's 
of  the  District  Court  in  **  controversies 
arising,"  etc.,  under  section  24a  must  be 
taken  "  within  six  months  after  the  entry 
of  the  order,  judgment,  or  decree  sought 
to  be  reviewed,''  as  provided  in  section  11 
of  the  Circuit  Court  of  Appeals  Act  of 
1891,  ch.  517,  26  Stat.  L.  829,  title  JuDi- 
CIAHY  herein.  Brady  r.  Bernard,  (C.  C. 
A.  tith  Cir.  1909)  17U  Fed.  576,  579. 
See  also  Boonville  Nat.  Bank  v.  Blakey, 
(C.  C.  A.  1901)  107  Fed.  891;  Steele  v. 
Buel,   (C.  C.  A.  1900)    104  Fed.  968. 

Time  for  appecU  on  certified  question 
of  jurisdiction,  see  division  III  in  this 
note. 

Parties  to  appeal. —  "  Where  an  appeal 
lies  from  any  judgment  or  decree,  the 
same  may  be  taken  by  any  party  or  per- 
son injured  or  affected  by  the  decree  or 
judgment."  Per  Maxey,  D.  J.,  in  In  re 
Roche,   (C.  C.  A.  1900)    101  Fed.  958. 

"All  the  parties  interested  in  the  pro- 
ceedings must  be  made  parties  to  the  ap- 
peal and  must  be  given  notice  of  its  pen- 
dency and  hearing."  Stevens  r.  Xave- 
McCord  Mercantile  Co.,  (C.  C.  A.  8th 
Cir.  1906)    150  Fed.  71. 

Parties  jointly  interested  in,  and  ag- 
grieved by,  a  final  decision,  may  jointly 
appeal  therefrom.  Stevens  v.  Xave- 
McCord  Mercantile  Co.,  (C.  C.  A.  8th  Cir. 
1906)    150  Fed.  71. 

Where  a  sijijjle  order  or  judgment  is 
made  by  a  District  Court  in  a  bankruptcy 
proceeding  which  determines  a  question 
affecting  alike  different  claimants,  they 
may  unite  in  an  appeal  therefrom,  ai- 
though  their  interests  are  several  and  dis- 
tinct. Crim  r.  ^^^oodfo^d,  (C.  C.  A.  4th 
Cir.  1905)  136  Fed.  34.  sustaining  a  Joint 
appeal  from  an  order  fixing  certain  priori- 
ties and  liens. 

"  The  practice  and  requirements  upon 
appeals  in  bankruptcy  cases  arc  substan- 
tially the  8Hini»  lis  in  other  cases."  Cook 
Inlet  Coal  Fields  Co.  r.  Caldwell,  (C.  C. 
A.  4th  Cir.  VMU'>)  147  Fed.  475,  478.  See 
also  Bothwell  r.  Fit/oprald.  (C.  C.  A.  9th 
Cir.  1915)  219  Fed.  4()S,  wherein  the  court 
held  that  the  appeal  takes  the  course  pre- 
Hiribed  in  the  act  establishing  the  Circuit 
Court  of  Ai.poals,  Act  March  3,  1891, 
ell.  517,  2(i  Stat.  S26,  title  Judiciary 
herein.  See  also  for  various  matters  of 
appellate  proj-edure,  the  first  note  to  sec- 
tion 25(1. 


An  appeal  was  dismissed  wher^'  jilatiou 
was  not  issued  nor  the  assignment  of 
errors  filed  until  after  a  term  ot  the  Cir- 
cuit Court  of  Appeals  had  intervened,  and 
the  transcript  was  not  filed  until  after  a 
second  term  had  passed,  and  no  showing 
was  made  in  excuse  of  the  delay.  Nazima 
Trading  Co.  v.  Martin,  (C.  C.  A.  9th  Cir. 
1908)    164  Fed.  838. 

Presentation  and  reservation  in  lower 
court  of  ground  of  objection. —  Where  an 
order  was  made  on  the  trustee's  petition 
to  sell  chattels,  if  the  trustee's  official 
capacity  was  not  challenged  in  the  court 
below,  it  cannot  be  questioned  on  a  cred- 
itor's appeal  from  the  order.  Knapp  r. 
Milwaukee  Trust  Co.,  (C.  C.  A.  7th  Cir. 
1908)  162  Fed.  675.  affirmed  (1910)  216 
U.  S.  545,  30  S.  Ct.  412,  54  U.  S.  (L.  ed.) 
610. 

Where  a  petition  was  filed  by  a  married 
woman  against  her  husband  and  his  trus- 
tee in  bankruptcy  to  enforce  a  resulting 
trust  of  certain  land  standing  in  his  name, 
an  objection  that  a  judgment  in  her  favor 
was  erroneous  because  she,  being  a  married 
woman,  had  no  power  to  sue  without  the 
intervention  of  a  trustee  or  a  next  friend, 
and  that  no  decree  pro  confeaso  was  taken 
against  her  husband  on  his  failure  to 
answer,  could  not  be  made  for  the  first 
time  on  appeal.  Buckingham  .r.  Estes, 
(C.  C.  A.  6th  Cir.  1904)   128  Fed.  584. 

Assignment  of  errors. —  Where,  on  ap- 
peal from  an  order  confirming  a  master's 
report  as  to  the  amount  of  rents  a  bank- 
rupt's wife  was  entitled  to  under  a  decree 
enforcing  a  resulting  trust  of  land  held 
by  the  bankrupt,  none  of  the  errors  as- 
signed raised  any  question  as  to  the  cor- 
rectness of  the  decree  in  favor  of  the  wife 
for  rents  and  profits,  but  all  of  them  re- 
lated to  the  question  of  amount,  the  wife's 
riirht  to  recover  rents  could  not  be  re- 
viewed. Buckingham  r.  Estes,  (C.  C.  A. 
6th  Cir.   1904)    128  Fed.  584. 

Failure  to  incorporate  evidence  in  the 
record,  where  there  is  nothing  to  show  any 
evidence  was  taken,  is  not  groimd  for  dis- 
missing the  appeal.  C.  C.  Taft  Co.  f. 
Centurv  Sav.  Bank,  (C.  C.  A.  8th  Cir. 
1905)    141  Fed.  369. 

Review  in  general. — -"Upon  an  appeal 
from  a  final  decision  in  equity,  all  the  an- 
terior rulings  in  the  progress  of  the  cause 
are  reviewable."  Stevens  t*.  Nave-McCord 
Mercantile  Co..  (C.  C.  A.  8th  Cir.  1906) 
150  Fed.  71,  73. 

Where  each  party  has  laid  the  merits 
before  the  ai)pellate  court,  regardless  of 
the  pleadings,  the  court  may  not  feel  called 
upon  to  depart  from  the  issues  actually 
shown  by  the  proofs,  or  to  raise  any  ques- 
tion of  variance.  Mason  r.  Wolkowich, 
(C.  C.  A.  Ist  Cir.  1906)   150  Fed.  699.  704. 

Review  of  facts. —  On  appeal  the  facts 
as  well  as  the  law  are  open  to  review.  See 
the  first  note  to  section  25a. 

"When  the  court  has  considered  con- 
flicting evidence  and  made  a  finding  or 
decree,   it    is   presumptively  correct,    and 
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unless  some  obvious  error  of  law  has 
intervened  or  some  serious  mistake  of 
fact  has  been  made  the  finding  or  decree 
must  be  permitted  to  stand."  Coder  v. 
Arts,  (C.  C.  A.  8th  Cir.  1907)  152  Fed. 
943,  946,  affirmed  (1909)  213  U.  S.  223, 
29  S.  Ct.  436,  53  U.  S.  (L.  ed.)  772. 

As  a  rule  the  Supreme  Court  will  not 
disturb  concurrent  findings  of  fact  by 
two  courts  below,  and  this  rule  will  be 
adhered  to  unless  the  lower  courts  clearly 
erred  in  their  conception  of  the  weight  of 
the  evidence.  Page  v.  Rogers,  (1909)  211 
U.  S.  575,  29  S.  Ct.  159,  53  U.  S.  (L.  ed.) 
332;  Manson  t*.  Williams,  (1909)  213 
U.  S.  453,  29  S.  Ct.  519,  53  U.  S.  (L.  ed.) 
869,  where  the  court  said:  "We  do  not 
say  that  we  necessarily  should  have  come 
to  this  conclusion  if  the  case  had  been 
tried  before  us  in  the  first  instance,  but, 
upon  a  pure  question  of  fact,  the  error,  if 
there  was  one,  is  not  so  plain  as  to  call 
upon  us  to  depart  from  our  usual  rule.' 

Upon  reversing  an  order  of  the  District 
Court,  which  reversed  an  order  of  the 
referee,  it  was  observed  that  "  the  referee 
had  the  opportunity  of  seeing  and  hearing 
the  witnesses,  and  he  was  therefore  in  a 
better  position  to  judge  of  their  credibility 
than  are  courts,  which  have  before  them 
nothing  but  the  printed  record."  Southern 
Pine  Co.  r.  Savannah  Trust  Co.,  (C.  C.  A. 
5th  Cir.  1U0.5)  141  Fed.  802.  To  the  same 
point  see  numerous  cases  cited  in  Moore 
on  Facts,  sections  992,   1278,   1276. 

Remand. —  The  rule  that  an  appellate 
court  will  remand 'a  cause  with  instruc- 
tions to  dismiss  whenever  it  appears  from 
the  record  that  there  was  no  jurisdiction 
in  the  court  below  has  no  application  ex- 
cept where  such  want  of  jurisdiction  af- 
firmatively appears  upon  the  iace  of  the 
record,  in  a  case  otherwise  properly  before 
the  appellate  court;  and  the  appellate 
court  has  no  jurisdiction  to  so  remand 
where  the  alleged  want  of  jurisdiction  of 
the  court  below  is  predicated  upon  an  issue 
of  fact  adjudicated  in  the  court  below  in 
favor  of  the  jurisdiction,  and  where  the 
order  or  judgment  in  Which  such  adjudi- 
cation was  involved  is  not  properly 
brought  before  the  appellate  court  for  re- 
view. Brady  v.  Bernard,  (C.  C.  A.  6th 
Cir.  1909)   170  Fed.  576. 

Scope  and  exigency  of  mandate. —  Where 
an  order  made  by  a  District  Court,  sus- 
taining a  claim  of  privilege  of  a  witness 
examined  by  creditors  in  a  bankruptcy 
proceeding,  was  reversed  by  the  Circuit 
Court  of  Appeals,  which  remanded  the 
cause  for  further  proceed inj^s,  the  court 
below  properly  vacated  an  order  previously 
made  by  the  referee  dischar«»-in^  the  trus- 
tee, and  required  the  witness  to  appear 
again  for  further  examination.  Brown  ?•. 
Persons,  (C.  ('.  A.  3d  Cir.  1903)  122  Ft^. 
212. 

Costs  on  appeal  or  error,  see  the  first 
note  to  section  25a. 

1  F.  S.  A.— 50 


III.  Review  by  United  States  Sufbemb 
CouKT  Direct  from  United  States  Dis- 
trict Court. 

''Appellate  jurisdiction  in  other  cases." — 

So  far  as  this  phrase  in  section  24a  refers 
to  the  appellate  jurisdiction  of  the  Su- 
preme Court  direct  from  federal  District 
Courts,  it  imports  the  jurisdiction  con- 
ferred by  section  5  of  the  Circuit  Court  of 
Appeals  Act  of  March  3,  1891,  ch.  517, 
26  Stat.  L.  827,  which  section  is  now 
embodied  in  Judicial  Code,  sec.  238,  title 
Judiciary.  See  division  I  of  this  note  to 
section  24a.  It  is  to  be  observed,  how- 
ever, that  if  the  decision  in  a  federal 
Supreme  Court  case  presently  to  be 
cited  has  not  been  overruled  in  subse- 
quent decisions  in  that  court,  cases 
not  **  controversies  arising  in  bankruptcy 
proceedings "  within  the  meaning  which 
that  phrase  in  section  24a  of  the  Bank- 
ruptcy Act  has  acquired  in  bankruptcy 
ca.scs  are  neverthless  appealable  direct  to 
the  Supreme  Court  if  they  are  of  the  char- 
acter described  in  section  5  of  the  Circuit 
Court  of  Appeals  Act  of  1891  (now  Ju- 
dicial Code,  sec.  238)  above  mentioned. 
Thus  a  judgment  adjudging  a  defendant 
a  bankrupt  is  enumerated  in  section  25a 
of  the  Bankruptcy  Act  among  the  judg- 
ments appealable  to  the  Circuit  Court  of 
Appeals.  Nevertheless,  if  the  jurisdiction 
of  the  District  ('ourt  was  in  issue  in  the 
case  the  judgment  is  appealable  on  that 
issue  direct  to  the  Supreme  Court,  as  in 
the  case  of  Frederic  L.  Grant  Shoe  Co.  r. 
W.  M.  Laird  Co.,  (1909)  212  U.  S.  445,  29 
S.  Ct.  332,  53  IT.  S.  (L.  ed.)  591.  In 
other  words,  appeals  under  section  5  above 
mentioned,  now  Judicial  Code,  sec.  238, 
although  in  bankruptcy  cases,  are  taken 
independently  of  section  24a  of  the  Bank- 
ruptcy Act.*  See  infra,  this  note.  Time 
for  appeal  and  error.  It  is  impossible 
to  reconcile  the  dwision  in  Frederic  L. 
Grant  Slioe  Co.  r.  W.  M.  Laird  Co.,  supra, 
this  paragraph,  with  the  ruling  in  the 
later  case  of  Tefft  r.  Munsuri,  (1911)  222 
U.  S.  114,  32  S.  Ct.  67,  56  U.  S.  (L.  ed.) 
lis,  foVotred  in  Munsuri  v.  Fricker, 
(1911)  222  U.  S.  121,  32  S.  Ct.  70,  56 
U.  S.  (L.  ed.)  121.  See  also  the  first 
paragraphs  in  the  note  to  section  246.  In 
Denver  First  Nat.  Bank  r.  Klug,  (1902) 
186  V.  S.  203,  22  S.  Ct.  899,  46  U.  S.  (L. 
e<l.)  1127,  however,  it  seems  to  have  been 
assumed  that  an  appeal  would  lie  direct  to 
the  Supreme  Court  from  a  judgment  re- 
fusing an  adjudication  of  bankruptcy  if 
the  jurisdiction  of  the  Bankruptcy  Court 
were  involved  in  a  legal  sense. 

Jurisdiction  of  District  Court  in  issue. 
—  Cases  taken  on  appeal  or  error  direct 
to  the  Supreme  Court  from  the  District 
Court  in  bankruptcy  cases  are  usually 
those  in  which  tlie  jurisdiction  of  the 
court  was  in  issue  (or  claimed  to  have  been 
in  issue)  under  the  first  specification  in 
section  5  of  the  Circuit  Court  of  Appeals 
Act  of  1891,  now  Judicial  Code,  sec.  238, 
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title  JuDiciABY.  In  fact,  all  of  the  Su- 
preme Court  cases  cited  in  this  division 
III  of  this  note  were  brouglit  up  under 
that  section. 

Section  5  of  the  Circuit  Court  of  Ap- 
peals Act,  above  referred  to,  is  copiously 
annotated  under  Judicial  Code,  sec.  238,  in 
title  JuDiCTABY,  by  citation  of  a  multitude 
of  cases  not  in  bankruptcy,  but  covering 
all  the  topics  indicated  by  the  black-letter 
headings  following  in  this  division  III  of 
this  note. 

In  the  following  bankruptcy  cases  the 
Supreme  Court  determined  questions  of 
jurisdiction  certified  by  the  District  Court 
on  appeal  or  error:  Harris  v.  Mt.  Pleas- 
ant First  Nat.  Bank,  (1910)  216  U.  8. 
382,  30  S.  Ct.  296,  54  U.  S.  (L.  ed.)  528, 
as  to  jurisdiction  to  entertain  a  suit 
brought  by  a  trustee  in  bankruptcy 
against  a  bank  to  require  it  to  surrender 
notes  pledged  by  the  bankrupt  as  col- 
lateral security;  Babbitt  i?.  Dutcher, 
(1910)  216  U.  S.  102,  30  S.  Ct.  372,  54 
U.  S.  (L.  ed.)  402,  as  to  ancillary  juria- 
diction  to  entertain  a  summary  proceed- 
ing by  a  trustee  in  bankruptcy  appointed 
in  a  bankruptcy  proceeding  in  another 
district  to  compel  officers  of  the  bankrupt 
corporation  to  deliver  to  sucli  trustee  the 
documents  in  their  possession  relating  to 
the  business  of  the  bankrupt;  Frederic  L. 
Grant  Shoe  Co.  r.  W.  M.  Laird  Co., 
(1909)  212  U.  S.  446,  29  S.  Ct.  332,  53 
U.  S.  (L.  ed.)  591,  as  to  jurisdiction  to 
adjudicate  bankruptcy  in  an  involuntary 
proceeding  by  a  creditor  on  a  claim  for 
unliquidated  damages,  the  judgment  ap- 
pealed from  being  an  adjudication  of 
bankruptcy;  Whitney  t?.  Wenman,  (1905) 
198  U.  S.  639,  25  S.  Ct.  778,  49  U.  S. 
(L.  ed.)  1157,  as  to  jurisdiction  of  a 
plenary  suit  in  equity  to  determine  the 
extent  and  character  of  liens  upon,  rights 
in,  and  disposition  of  property  which  be- 
came subject  to  the  jurisdiction  of  the 
Bankruptcy  Court  as  that  of  the  bankrupt, 
whether  held  by  him  or  for  him;  Jaquith 
V.  Rowley,  (1903)  188  U.  S.  620,  23  S.  Ct. 
369,  47  U.  S.  (L.  ed.)  620,  as  to  juris- 
diction of  a  simimary  application  by  a 
trustee  in  bankruptcy  to  grant  an  order 
the  result  of  which  would  be  to  take  im- 
mediately from  the  bankrupt's  surety  on  a 
bail  bond  in  a  state  court  moneys  which 
had  been  deposited  with  him  before  the 
commencement  of  the  proceeding's  in  bank- 
ruptcy, as  indemnity  against  liability,  and 
thus  compel  him  to  come  into  the  Bank- 
ruptcy Court  for  the  litigation  of  ques- 
tions as  to  his  right  to  retain  the  money 
obtained  by  him;  Bardes  v.  Ilawarden 
First  Nat.  Bank,  (1900)  178  U.  S.  524, 
20  S.  Ct.  1000,  44  U.  S.  (L.  ed.)  1175, 
as  to  jurisdiction  of  a  suit  in  equity  by 
a  trustee  in  bankruptcy  to  set  aside  an 
alleged  fraudulent  conveyance  of  goods  by 
the  bankrupt  and  to  compel  defendants  to 


account  for  the  gooda  or  their  proceeds; 
Mitchell  17.  McClure,  (1900)  178  U.  S. 
639,  20  S.  Ct;  1000,  44  U..  S.  (L.  ed.) 
1182,  as  to  jurisdiction  of  an  action  of 
replevin  by  a  trustee  in  bankruptcy  to 
recover  goods  alleged  to  have  been  con- 
veyed by  the  bankrupt  in  fraud  of  the 
Bankruptcy  Act  and  of  creditors;  alsc 
in  the  two  cases  cited  in  the  next  two 
paragraphs,  infra. 

When  property  of  the  bankrupt  hat 
come  into  possession  of  the  trustee  in 
bankruptcy,  and  the  bankrupt  has  as* 
sertcd  in  the  federal  District  Court  in 
bankruptcy  a  claim  to  be  entitled  to  a 
part  or  the  whole  of  such  property,  as 
exempt  property,  the  Bankruptcy  Court 
necessarily  is  vested  with  jurisdiction  to 
determine,  upon  the  facts  before  it,  the 
validity  of  the  claimed  exemption.  Id 
such  a  case,  therefore,  an  erroneous  de- 
cision against  an  exemption,  and  a  con- 
sequently erroneous  holding  that  the 
property  forms  assets  of  the  estate  in 
bankruptcy,  to  be  administered  under  the 
direction  of  the  court,  while  subject  to 
correction  on  a  petition  for  revision,  doea 
not  create  a  question  of  jurisdiction 
proper  to  be  passed  upon  by  the  Supreme 
Court  on  direct  appeal  from  the  District 
Court,  even  though  a  plea  denying  juris- 
diction was  flied  in  that  court  and  its 
decree  expressly  asserted  jurisdiction  to 
hear  and  determine  the  matter.  Lucius 
V.  Cawthon-Coleman  Co.,  (1905)  196  U. 
S.  149,  25  8.  Ct.  214,  49  U.  S.  (L.  ed.) 
425,  dismissing  the  appeal.  See  also  In 
re  Riggs,  (1900)  214  U.  S.  9,  29  S.  Ct 
598,  53  V.  S.    (L.  ed.)    887. 

A  judgment  dismissing  a  petition  in  in- 
voluntary bankruptcy  on  the  ground  that 
the  respondent  is  not  in  fact,  as  alleged,  a 
person  whor  may  be  lawfully  adjudged  an 
involuntary  bankrupt  does  not  raise  the 
question  of  jurisdiction.  Denver  First 
Net.  Bank  i;.  Klug,  (1902)  186  U.  S.  203, 
22  S.  Ct.  899,  46  U.  S.  (L.  ed.)  1127. 
where  an  appeal  was  dismissed,  the  court 
saying:  "The  conclusion  was,  it  is  true 
that  Klug  could  ngt  be  adjudged  a  bank- 
rupt, but  the  court  had  jurisdiction  to  sc 
determine,  and  its  jurisdiction  over  the 
subject-matter  was  not  and  could  not  be 
questioned." 

Following  the  case  last  above  cited,  it 
was  held  in  Columbia  Ironworks  t*.  Na- 
tional Lead  Co.,  (C.  C.  A.  6th  Cir.  1904) 
127  Fed.  99,  that  no  question  of  jurisdic- 
tion was  involved  in  a  determination  by 
the  District  Court  that,  on  the  proofs  ad- 
duced, a  corporation  was  engaged  prin- 
cipally in  manufacturing  and  mercantile 
pursuits  and  therefore  subject  to  an 
adjudication  of  bankruptcy;  and  in  Ex- 
ploration Mercantile  Co.  r.  Pacific  Hard- 
ware, etc.,  Co.  (C.  C.  A.  9th  Cir.  1910) 
177  Fed.  S25,  that  the  question  whether  a 
petition  in  involuntary  bankruptcy  alleges 
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an  act  of  bankruptcy  does  not  go  to  the 
jurisdiction  of  the  Bankruptcy  Court. 

Where  the  District  Courtis  jurisdiction 
to  enter  a  decree  on  petition  of  the  trus- 
tee in  bankruptcy  was  no  more  dependent 
upon  the  rightful  appointment  of  the 
trustee  than  a  state  court's  would  have 
been  over  a  suit  by  that  trustee,  no  appeal- 
able question  of  jurisdiction  is  presented. 
Knapp  V,  Milwaidcee  Trust  Co.,  (C.  C.  A. 
7th  Cir.  1908)  162  Fed.  676,  affirmed 
(1910)  216  U.  S.  545,  30  S.  Ct.  412,  54 
U.  S.  (L.  ed.)  610. 

O'Neal  V.  U.  S.,  (1903)  190  U.  S.  36,  23 
S.  Ct.  776,  47  U.  S.  (L.  ed.)  945,  was  a 
writ  of  error  to  the  District  Court  to 
review  a  judgment  of  imprisonment  in 
contempt  proceedings  for  an  assault  on  a 
trustee  in  bankruptcy,  the  District  Court 
certifying  the  question  of  jurisdiction. 
Dismissing  the  writ  of  error,  the  Supreme 
Court  said :  ''  The  question  here  is  asserted 
in  the  certificate  to  be  whether  the  Dis- 
trict Court  had  '  jurisdiction  to  try  and 
punish  the  said  defendant  for  contempt 
thereof,  upon  the  facts  and  for  the  causes 
stated  in  said  rule  and  affidavit.'  Juris- 
diction over  the  person  and  jurisdiction 
over  the  subject-matter  of  contempts  were 
not  challenged.  The  charge  was  the  com- 
mission of  an  assault  on  an  officer  of  the 
court,  for  the  purpose  of  preventing  the 
discharge  of  his  duties  as  such  officer,  and 
the  contention  was  that  on  the  facts  no 
case  of  contempt  was  made  out.  In  other 
words,  the  contention  was  addressed  to  the 
merits  of  the  case,  and  not  to  the  juris- 
diction of  the  court.  An  erroneous  con- 
clusion in  that  regard  can  only  be  reviewed 
on  appeal  or  error,  or  in  such  appropriate 
way  as  may  be  provided." 

What  constitutes  an  appealable  "  ques- 
tion of  jurisdiction  "  has  been  discussed 
in  numerous  cases  not  arising  under  the 
Bankruptcy  Act.  See.  note  to  Judicial 
Code,  sec.  238,  in  title  Judiciaby. 

Speaking  of  section  5  of  the  Circuit 
Court  of  Appeals  Act  above  cited  in  this 
note,  the  court  said :  "  It  is  the  settled 
construction  of  this  statute  that  .  .  .  the 
losing  party  in  a  Circuit  Court  or  a  Dis- 
trict Court  may  take  to  the  Supreme 
Court  the  question  of  jurisdiction,  m  ac- 
cordance with  this  provision  of  statute,  or 
.  .  .  he  may  take  the  entire  case,  includ- 
ing the  question  of  jurisdiction,  to  the 
Circuit  Court  of  Appeals."  Burleigh  t;. 
Foreman,  (C.  C.  A.  1st  Cir.  1903)  125 
Fed.  217,  219. 

Only  after  final  judgment. — An  appeal 
or  writ  of  error  in  a  case  in  which  the 
jurisdiction  of  the  court  is  in  issue  can 
be  taken  directly  from  the  District  Court 
to  the  Supreme  Court  only  after  final 
judgment.  Bardes  r.  Ha  warden  First  Nat. 
Bank,  (1899)  175  U.  S.  52(>.  20  S.  Ct.  196, 
44  U.  S.  (L.  ed.)  261,  dismissing,  there- 
fore, a  certificate  presenting  a  question  of 
jurisdicti<m  in  order  to  ol)tain  instruction 
for  the  guidance  of  the  District  Court  in 


a  case  which  had  not  gone  to  judgment. 
But  a  Bubseauent  judgment  in  the  same 
case  was  reviewed  by  the  Supreme  Court 
on  appeal  with  a  certificate  of  the  same 
question  of  jurisdiction.  Bardes  i^.  Hawar- 
den  First  Nat.  Bank,  (1900)  178  U.  S. 
524,  20  S.  Ct.  1000,  44  U.  S.  (L.  ed.) 
1175. 

Determination  of  a  question  of  juris- 
diction by  the  Circuit  Court  of  Appeals  on 
a  petition  for  revision  does  not  bar  the 
petitioner  from  taking  the  same  question 
direct  to  the  Supreme  Court  from  the 
District  Court  after  final  decision  thereof 
in  the  latter  court.  Frederic  L.  Grant 
Shoe  Co.  V.  W.  M.  Laird  Co.,  (1909)  212 
U.  S.  445,  29  S.  Ct.  332,  53  U.  S.  (L.  ed.) 
591. 

Time  for  appeal  and  error. —  The  time 
limit  for  an  appeal  or  writ  of  error  direct 
to  the  Supreme  Court  from  the  District 
Court  in  a  bankruptcy  case  is  two  years, 
as  provided  in  R.  S.  sec.  1008,  title 
Judiciary  herein;  such  cases  are  not  gov- 
erned by  the  time  limit  of  thirty  days 
which  is  prescribed  in  general  orders  in 
bankruptcy  No.  36,  subd.  2.  Frederic  L. 
Grant  Shoe  Co.  f.  W.  M.  Laird  Co.,  (1909) 
212  U.  S.  445,  29  S.  Ct.  332,  53  U.  S. 
(L.  ed.)  591.  The  two  years'  limit  is 
probably  not  reduced  by  the  rulings  that 
a  certificate  presenting  the  question  of 
jurisdiction  must  be  obtained  during  the 
term  at  which  the  judgment  was  rendered 
(see  note  to  Judicial  Code,  sec.  238,  title 
Judiciaby),  as  bankruptcy  courts  have  no 
terms.    See  the  first  note  to  section  2. 

Form  of  appellate  remedy. —  Where  a 
judgment  of  the  District  Court  is  based 
upon  the  verdict  of  a  jury  on  a  jury  trial 
demanded  as  of  right,  the  record  can  be 
brought  to  the  Supreme  Court  with  a 
certified  question  of  jurisdiction  only  by 
means  of  writ  of  error  and  not  by  appeal. 
Frederic  L.  Grant  Shoe  Co.  v.  W.  M.  Laird 
Co.,  (1906)  203  U.  S.  502,  27  S.  Ct.  161, 
51  U.  S.  (L.  ed.)  292,  dismissing  an 
appeal.  But  if  an  appeal  is  dismiss^  for 
that  reason,  the  record  may  be  again 
brought  up  on  a  writ  of  error  sued  out 
in  proper  time.  Frederic  L.  Grant  Shoe 
Co.  V.  W.  M.  Laird  Co.,  (1909)  212  U.  S. 
445,  20  S.  Ct.  332,  53  U.  S.   (L.  ed.)   50L 

A  judgment  dismissing  a  petition  in 
involuntary  bankruptcy  pursuant  to  a 
directed  advisory  verdict  that  the  respond- 
ent was  not  a  person  who  could  lawfully 
be  adjudged  an  involuntary  bankrupt  is 
reviewable  on  appeal.  Such  was  the  case 
of  Denver  First  Nat.  Bank  i*.  Klug, 
(1902)  186  U.  S.  203,  22  S.  Ct.  899,  46 
U.  S.  (L.  ed.)  1127,  where  the  finding  was 
that  the  respondent  was  "  engaged  chiefiy 
in  farming." 

Mandamus  will  not  lie  from  the  Su- 
preme Court  to  the  District  Court,  as  a 
substitute  for  an  appeal  or  writ  of  error, 
to  review  an  adjudication  of  bankruptcy 
for  alleged  want  of  jurisdiction,  where,  in 
making   the   adjudication,  the  court  was 


788 


1  FED.  STAT.  ANN.   (2d  Ed.) 


Sec.  i4a 


called  upon  to  decide,  and  did  decide,  a 
question  of  fact  or  of  mixed  law  and  fact. 
In  re  Riggs,  (1909)  214  U.  S.  9,  29  S. 
Ct.  508,  .53  U.  S.   (L.  ed.)   887. 

Certificate  of  question  of  jurisdiction. — 
The  absence  of  a  peparate  certificate  by 
the  District  Court  of  the  question  of  juris- 
diction, or  the  equivalent  of  such  certi- 
ficate, is  fatal  to  the  appellate  jurisdic- 
tion of  the  Supreme  Court,  where  the 
appeal  is  taken  on  the  sole  question  of 
jurisdiction  of  the  District  Court.  Denver 
First  Nat.  Bank  v.  Klug,  (1902)  186  U. 
S.  203,  22  S.  Ct.  899,  46  U.  S.  (L.  ed.) 
1127,  dismissing  an  appeal. 

A  certificate  reciting  several  questions 
is  quoted  in  Jaquith  r.  Rowley,  (1903)  188 
U.  8.  620,  23  S.  Ct.  369,  47  U.  S.  (L.  ed.) 
620,  and  in  Bardes  v.  Hawarden  First  Nat. 
Bank,  (1900)  178  U.  S.  639,  20  S.  Ct. 
1000,  44  U.  S.  (L.  ed.)  1175.  For 
numerous  other  cases  quoting  certificates 
see  the  note  to  Judicial  Code,  sec.  238,  in 
title  Judiciary. 

Bill  of  exceptions. —  On  a  writ  of  error 
with  a  certified  question  of  jurisdiction 
a  bill  of  exceptions  is  not  necessary  if  it 
would  add  nothing  to  what  is  patent  on 
the  face  of  the  record.  Frederic  L.  Grant 
Shoe  Co.  r.  W.  M.  Laird  Co.,  (1909)  212 
U.  8.  445,  29  S.  Ct.  .3.32,  53  U.  S.  (L.  ed.) 
591,  an  adjudication  on  a  jury  trial,  where 
the  record  showed  when  and  how  the  ques- 
tion of  juris'liction  was  raised  arid  decided, 
and   the   ek^.lents   necossary   to   decide   it. 

Case  advanced  for  hearing  in  Supreme 
Court.-— Supreme  Court  Rule  32,  (1892) 
66  U.  S.  (L.  ed.)  1303,  provides  that  cases 
brought  to  that  court  direct  from  a  Dis- 
trict Court  where  the  jurisdiction  of  the 
latter  court  is  the  only  question  in  issue 
will  be  advanced  on  motion  and  heard 
under  the  rules  prescribed  in  regard  to 
motions  to  dismiss  writs  of  error  and 
appeals. 

*  Cases  direct  from  District  Court  not  sit- 
ting in  bankruptcy.— Final  judgments  in 
suits  brought  in  the  District  Court  not 
sitting  in  bankruptcy,  but  exercising  the 
jurisdiction  conferred  by  sections  23a,  236, 
of  the  Bankruptcy  Act  on  the  Circuit 
Court,  Circuit  Courts  being  abolished  by 
Judicial  Code,  sec.  289,  title  Judiciary,  are 
reviewable  directly  by  the  Supreme  Court 
on  appeal  or  error  under  the  same  con- 
ditions and  regulations  that  govern  direct 
review  of  judgments  of  the  District  Court 
sitting  in  bankruptcy,  considered  supra  in 
this  note.  Thus,  Bush  r.  Elliott,  (1906) 
202  U.  S.  477,  26  S.  Ct.  668,  50  U.  S. 
(L.  ed.)  1114,  was  a  case  of  direct  review 
on  a  writ  of  error,  presenting  the  ques- 
tion of  jurisdiction  of  the  then  Circuit 
Court  to  entertain  a  suit  by  trustees  in 
bankruptcy  to  rcc«)ver  upon  an  aUc^Tod 
cause  of  action  for  moneys  due  the  baTik- 
rupt  at  and  prior  to  the  adjudication  in 
bankruptcy,  where  one  of  the  trustees  in 
bankruptcy  is  a  citizen  of  the  siinie  state 


with  the  defendant  and  the  bankrupt  a 
citizen  of  another  state.  And  Hanover 
Nat.  Bank  v.  Moyses,  (1902)  186  U.  S. 
181,  22  S.  Ct.  857,  46  U.  S.  (L.  ed.) 
1113,  was  a  case  of  direct  review  on  writ 
of  error  involving  the  constitutionality  of 
the  Bankruptcy  Act  in  an  action  against 
a  bankrupt  on  a  judgment  recovered 
against  him  prior  to  his  discharge  in 
bankruptcy. 


IV.  Review  by  United  States  Supreice 
Court  of  Decisions  of  Circuit  Coubt 
OF  Appeals. 

The  Act  of  Jan.  28,  1Q15,  ch.  22,  sec  4, 

38  Stat.  L.  804  1916  Supp.  Fed.  Stat. 
Annot.  137,  set  forth  in  this  title  follow- 
ing section  25a  (3),  clearly  deprives  the 
United  States  Supreme  Court  of  juris- 
diction to  review  by  appeal  or  writ  of 
error  anv  decision  of  the  Circuit  Court  of 
Appeals  in  "  controversies  arising  in  bank- 
ruptcy proceedings  "  mentioned  in  section 
24a.  \See  Central  Trust  Co.  of  Illinois  v. 
Lueders  (1915)  239  IJ.  S.  11.  36  S.  Ct.  1. 
But  the  cases  decided  prior  to  the  enact- 
ment of  the  provisions  above  cited  may 
still  be  usefully  ccmsulted  in  respect  of 
various  questions  that  may  arise  con- 
cerning appellate  jurisdiction  and  pro- 
cedure under  other  provisions  of  the 
Bankruptcy  Act,  and  are  therefore  given  in 
the  following  paragraphs  of  this  note. 

Decisions  Prior  to  Jan.  28,  19 15. — As 
explained  in  the  preceding  paragraph,  the 
following  cases  in  this  division  of  the 
note  were  decided  under  provisions  no 
longer  in  force. 

Source  of  appellate  jurisdiction. —  An 
appeal  from  a  final  decision  of  a  Circuit 
Court  of  Appeals  in  the  proper  exercise  of 
its  "  appellate  jurisdiction  of  controversies 
arising  in  bankruptcy  proceedings  "  under 
section  24a  was  taken  imder  the  authority 
of  section  6  of  the  Circuit  Court  of  Ap- 
peals Act  of  1891,  ch.  517,  26  Stat.  L.  828, 
now  embodied  in  sections  128,  241  of  the 
Judicial  Code,  title  Judiciabt.  Mitchell 
Store  Building  Co.  r.  Carroll,  (1914)  232 
U.  S.  379,  34  S.  Ct.  410,  58  U.  S.  (L.  ed.) 
650;  Hewit  r.  Berlin  Mach.  Works,  (1904) 
194  U.  S.  296,  24  S.  Ct.  690,  48  U.  S.  (L. 
ed.)  986;  Coder  r.  Arts,  (1909)  213  U. 
S.  223,  29  S.  Ct.  436,  53  U.  S.  (L.  ed.) 
772;  Knapp  v.  Milwaukee  Trust  Oo.,  (1910) 
216  U.  S.  545,  30  S.  Ct.  412,  64  U.  S. 
(L.  ed.)  610.  And  see  division  I  of  this 
note  to  section  24a. 

"  Controversies  arising  in  bankruptcy, 
in  the  nature  of  plenary  suits,  concerning 
property  claimed  by  others  than  the  bank- 
rupt, do  not  come  under  the  special  pro- 
visions of  the  Bankruptcy  Act  governing 
pet  if  ions  for  review  and  appeals,  but  take 
the  course  of  ordinary  cases  in  equity,  and 
are  not  final  in  the  Circuit  Court  of 
Appeals   where   other   cases   of   a  similar 
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characlcr  would  not  be."  Lazanis  v.  Pren- 
tice, (1914)  234  U.  S.  263,  34  S.  Ct.  851, 
68  U.  S.    (L.  ed.)    1305. 

No  appeal  would  lie  from  a  decision  of 
the  Circuit  Court  of  Appeals  on  a  peti- 
tion to  revise  under  section  246,  cer- 
tiorari being  the  exclu?iive  remedy.  See 
the  last  paragraph  of  the  note-  to  section 
24&. 

"  This  section  [section  24a]  has  no  rela- 
tion to  appeals  from  the  Circuit  C'ourts 
of  Appeals,  .\sicie  from  the  express  pro- 
vision therein  as  to  the  relations  of  the 
Supreme  Court  to  courts  of  bankruptcy 
not  within  any  organized  circuit,  and  to 
the  Supreme  Court  of  the  District  of 
Columbia,  this  section  did  not  broaden  its 
jurisdiction  in  anv  particular."  Hutch- 
inson r.  Otis,  (C."  C.  A.  Ist  Cir.  1902) 
123  Fed.  14,  17.  See  also  Hutchinson  v. 
Otis,  (1st  Cir.  1902)  115  Fed.  937,  941, 
53  C.  C.  A.  419,  affirmed  (1903)  190  U. 
S.  552,  23  S.  Ct.  778,  47  U.  S.  (L.  ed.) 
1179. 

Administrative  orders, —  An  adminis- 
trative order  made  by  a  District  Court  in 
bankruptcy  proceedings  and  affirmed  by  the 
Circuit  Court  of  Appeals  was  not  review- 
able by  the  Supreme  C'ourt.  As  to  what  is 
an  administrative  order  it  was  held  that 
where  properly  of  a  bankrupt  is  seized 
by  an  ancillary  receiver  an  order  of  the 
District  Court  in  the  jurisdiction  where  the 
seizure  occurs  that  an  intervener  claiming 
the  property  under  an  assignment  made 
by  the  bankrupt  after  the  adjudication 
in  bankruptcy  must  assert  his  claim  in 
the  court  of  original  rather  than  ancillary 
jurisdiction  was  an  administrative  order. 
Lazarus  r.  Prentice,  (1914)  234  U.  S. 
263,  34  S.  Ct.  851,  58  U.  S.  (L.  ed.)  1305, 
wherein  the  court  said :  **  The  contention 
of  the  appellants,  and  the  proposition  upon 
which  they  rely  to  sustain  jurisdiction  in 
this  court,  is  that,  by  their  intervention  in 
the  proceeding  in  the  United  States  dis- 
trict court  in  Louisiana,  they  initiated  a 
controversy  in  the  bankruptcy  proceeding 
which  is  appealable  to  this  court  from  the 
circuit  court  of  appeals,  as  are  ordinary 
cases  in  equity  where  original  jurisdiction 
does  not  rest  cm  diverse  citizenship  entirely 
(Judicial  Code,  sec.  128).  To  maintain 
that  proposition  Hewit  r.  Berlin  Mach. 
Works,  194  U.  S.  296,  48  U.  S.  (L.  ed.) 
986,  24  S.  C't.  690;  Coder  v.  Arts.  213 
U.  S.  223,  53  U.  S.  (L.  ed.)  772,  29 
S.  Ct.  436,  16  Ann.  Cas.  1008;  Knapp  v, 
Milwaukee  Trust  Co.,  216  U.  S.  545,  54 
U.  S.  (L.  ed.)  610,  30  S.  Ct.  412;  Hough- 
ton V.  Burden,  228  U.  S.  161,  57  U.  S. 
(L.  ed.)  780,  33  S.  Ct.  491,  and  cases  of 
that  character,  are  cited.  In  those  cases 
it  was  held  that  controversies  arising 
in  bankruptcy,  in  the  nature  of  plenary 
suits,  concerning  property  claimed  by 
others  than  the  bankrupt,  do  not  come 
under  the  special  provisions  of  the  bank- 
ruptcy act  governing  petitions  for  review 


and  appeals,  but  take  the  course  of  ordi- 
nary cases  in  equity,  and  are  not  final  in 
the  Circuit  Court  of  Appeals  where  other 
cases  of  a  similar  character  would  not  oe. 

"  The  Bankruptcy  Act  provides  for 
review  under  section  246  of  adminis- 
trative orders  and  decrees  in  the  course  of 
bankruptcy  proceedings  which  are  not 
made  specially  appealable  under  section 
25a.  Ajid  controversies  arising  in  bank- 
ruptcy proceedings,  of  the  character  of 
which  we  have  spoken,  under  section 
24a,  are  appealable  like  other  equity 
cases.  See  Re  Loving,  224  U.  S.  183,  56  U. 
S.  (L.  ed.)  725,  32  S.  Ct.  446.  In  this  case 
the  merely  ancillary  jurisdiction  invoked 
in  the  seizure  of  this  property  in  the  hands 
of  those  holding  it  for  the  bankrupts  was 
in  a  mere  summary  proceeding  in  bank- 
ruptcy, and  its  character  could  not  be 
changed  or  its  jurisdiction  enlarged,  by 
the  attempted  intervention  of  Lazarus, 
Michel,  &  Lazarus  under  alleged  assign- 
ments of  the  property,  made  after  the  fil- 
ing of  the  petition  in  bankruptcy  proceed- 
ings in  the  original  case.  We  think  the 
district  court  was  right  in  holding,  and 
the  circuit  court  of  appeals  right  in  affirm- 
ing its  decision,  that  whatever  claim 
Lazarus,  Michel,  &  Lazarus  had  under  the 
circumstances  here  shown  must  be  asserted 
in  the  court  of  original  jurisdiction.  The 
attempted  intervention  in  the  ancillary 
proceeding  did  not  give  jurisdiction  over 
a  controversy  in  bankruptcy  appealable 
under  the  Judicial  Code  to  the  court  of 
appeals,  and  thence  to  this  court.  This 
conclusion  must  result  in  the  dismissal  of 
the  attempted  appeal  here." 

Jurisdictional  amount. —  It  is  to  be  ob- 
served that  if  a  decision  was  not  appeal- 
able to  the  Supreme  Court  under  section 
256  (in  effect  repealed  by  the  Act  of 
Jan.  28,  1915,  above  cited  in  this 
note),  but  only  under  section  6  of  the  C'ir- 
cuit  Court  of  Appeals  Act  of  1891,  ch.  517, 
26  Stat.  L.  828,  re-enacted  in  part  in  sec- 
tion 241  of  the  Judicial  Code,  title 
Judiciary,  the  matter  in  controversy 
must  exceed  $1,000  besides  costs.  See 
Hutchinson  r.  Otis,  (C.  C.  A.  Ist  Cir. 
1902)  123  Fed.  14,  19,  59  C.  C.  A.  94; 
Hutchinson  r.  Otis,  (1903)  190  U.  S.  552, 
23  S.  Ct.  778,  47  U.  S.    (L.  ed.)    1179. 

Time  for  appeal. —  Judgments  or  decrees 
of  the  Circuit  Court  of  Appeals  in  *'  con- 
troversies arising  in  bankruptcy  proceed- 
ings "  were  not  governed  by  general  order 
36,  subd.  3,  limiting  thirty  days  for  ap- 
peals in  certain  cases,  but  were  reviewable 
by  the  Supreme  Court  upon .  appeal  taken 
or  writ  of  error  sued  out  "  within  one 
year  after  the  entry  of  the  order,  judg- 
ment, or  decree  sought  to  be  reviewed,'* 
as  provided  in  the  last  paragraph  of  sec- 
tion 6  of  the  Circuit  Court  of  Appeals 
Act  of  1S91,  ch.  517,  26  Stat.  L.  828, 
in  title  Judiciary.   Thomas  r.  Sugarman, 
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(1910)   218  U.  S.  129,  SO  S.  Ct.  660,  54 
U.  S.   (L.  ed.)   967. 

The  appellate  procedure  on  appeals  to 
the  Supreme  Court  from  the  Circuit  Court 
of  Appeals  in  "  controversies  arising  in 
bankruptcy  proceedings"  was  the  same 
that  obtained  in  like  cases  of  appeals  to 
the  Supreme  Court  under  the  Circuit  Court 
of  Appeals  Act  of  1891,  ch.  617,26  Stat.  L. 
826,  and  was  not  regulated  by  any  provi- 
sion in  the  Bankruptcy  Act  or  the  General 
Orders.  Neither  section  256  (formerly  in 
force)  of  the  Bankruptcy  Act  nor  General 
Order  No.  36  applied  to  such  appeals. 
Knapp  V.  Milwaukee  Trust  Co.,  (1910)  216 
U.  S.  646,  30  S.  Ct.  412,  64  U.  S.  (L.  ed.) 
610. 

Hence  on  appeals  from  decrees  of  the 
Circuit  Court  of  Appeals  determining 
''controversies,"  etc.,  under  section  24a, 
no  findings  of  fact  and  conclusions  of  law 
were  required;  General  Order  No.  36, 
subd.  3,  applying  only  to  appeals  under 
section  256,  then  in  force.  Knapp  v.  Mil- 
waukee Trust  Co.,  (1910)  216  U.  S.  545, 
30  S.  Ct.  412,  64  U.  S.  (L.  ed.)  610. 

Miscellaneous  matter  of  appellate  pro- 
cedure, see  first  note  to  section  25a. 

Review  an  certiorari  to  the  Circuit 
Court  of  Appeals,  see  section  25d. 

Mandate  and  proceedings  thereon, —  On 
determination  of  a  case  taken  to  the 
Supreme  Court  from  the  Circuit  Court  of 
Appeals,  which  was  brought  to  the  latter 
from  a  District  Court,  it  is  customary  to 
issue  but  a  single  mandate;  and  although 
the  mandate  may  be  addressed  to  the  Cir- 
cuit (Dourt  of  Appeals  alone  in  point  of 
form,  the  directions  as  to  the  further  pro- 
ceedings of  the  District  Court  are  not  an 
order  to  the  Circuit  Court  of  Appeals  to 
issue  an  order  to  the  District  Court,  but 
simply  directions  to  be  communicated  to 
the  District  Court,  which  the  latter  is 
to  follow  on  the  authority  of  the  Supreme 
Court,  not  of  the  Circuit  Court  of  Appeals. 
Hence  an  application  for  mandamus  to  the 
District  Court  to  compel  it  to  conform  to 
the  mandate  must  be  made  to  the  Supreme 
Court  and  not  to  the  Circuit  Court  of 
Appeals,  the  latter  having  no  jurisdiction 
thereof.  Ex  p.  Chicago  First  Nat.  Bank, 
(1907)  207  U.  S.  61,  28  S.  Ct.  23,  52  U. 
S.  (L.  ed.)  103,  reversing  (7th  Cir.  1906) 
146  Fed.  742,  77  C.  C.  A.  408. 

A  decree  of  a  District  Court  for  the 
transfer  to  certain  adverse  claimants  of  a 
part  of  the  proceeds  of  a  sale  of  property 
not  in  possession  of  the  trustee  in  bank- 
ruptcy, without  prejudice  to  the  rights  of 
such  trustee,  "  if  this  court  shall  so  au- 
thorize," to  litigate  in  any  proper  court 
the  question  of  his  right  to  recover  such 
funds  as  a  part  of  the  bankrupt's  general 
estate,  is  a  sufficient  compliance  with  the 
niandate  of  the  Supreme  Court,  which  had 
directed  the  remanding  of  the  case  for 
further  proceedings  in  conformity  with  its 
opinion,  in  which  it  was  stated  that  the 


District  Court's  original  decree  should 
have  been  "  without  prejudice  to  the  right 
of  respondents  to  litigate  in  a  proper 
court."  Ew  p.  Chicago  First  Nat.  Bank, 
( 1907)  207  U.  S.  61,  28  S.  Ct.  23,  62  U.  S. 
(L.  ed.)  103,  reversing  (7th  Cir.  1906)  146 
Fed.  742,  77  C.  C.  A.  408. 

Where  an  appeal  is  dismissed  by  the 
Supreme  Court  without  opinion,  and  the 
mandate  recites  only  that  the  appeal  was 
dismissed  ''for  the  want  of  jurisdiction," 
it  would  be  idle  to  speculate  as  to  the 
precise  grounds  upon  which  this  action 
was  taken.  Loeser  17.  Savings  Deposit 
Bank,  etc.,  Co.,  (C.  0.  A.  6th  Cir.  1908) 
163  Fed.  212. 

V.  Banxsuftot   Courts   Not  Withiw 
Oboanized  C^cuit. 

Not  within  organized  circuit  —  In  gen* 
eral. —  The  appellate  jurisdiction  of  the 
United  States  Supreme  Court  "from 
courts  of  bankruptcy  not  within  any 
organized  circuit "  can  be  exercised  only 
in  "controversies  arising  in  bankruptcy 
proceedings,"  as  distinguished  from  "pro- 
ceedings" in  bankruptcy.  Tefft  f?.  Mun- 
suri,  (1911)  222  U.  S.  114,  32  S.  Ct.  67, 
66  U.  S.  (L.  ed.)  118,  dismissing  for  want 
of  jurisdiction,  an  appeal  from  an  order 
of  the  District  Court  of  the  United  States 
for  Porto  Rico  disallowing  certain  claims 
against  a  bankrupt's  estate.  See  also  Mun- 
suri  V.  Fricker,  (1911)  222  U.  S.  121,  32 
S.  Ct.  70,  56  U.  S.   (L.  ed.)   121. 

"From  the  Supreme  Court  of  the  Dis- 
trict of  Columbia"  Decisions  of  the 
Supreme  Court  of  the  District  of  Col- 
umbia are  reviewable  only  by  the  United 
States  Supreme  Court;  the  Court  of  Ap- 
peals of  the  District  of  Columbia  has  no 
appellate  jurisdiction  over  the  Supreme 
Court  of  the  District  sitting  as  a  court  of 
bankruptcy.  Sullivan  v.  Goldman,  (1912) 
38  App.  Cas.  (D.  C.)  319.  In  Audubon 
V,  Shufelt,  (1901)  181  U.  S.  676,  21  S. 
Ct.  735,  46  U.  S.  (L.  ed.)  1009,  one  of 
the  earliest  cases  decided  by  the  federal 
Supreme  Court  under  the  present  Bank- 
ruptcy Act,  an  appeal  was  entertained, 
without  discussion,  from  an  order  of  the 
Supreme  Court  of  the  District  of  Coliunbia 
sitting  in  bankruptcy  granting  a  dis- 
charge. But  it  was  declared  in  James  t*. 
Stone,  (1913)  227  U.  S.  410,  33  S.  Ct. 
351,  67  U.  S.  (L.  ed.)  673,  that  "the  only 
appeal  in  bankruptcy  proceedings  from  a 
judgment  granting  or  refusing  a  discharge 
is  from  the  bankruptcy  court  to  the  cir- 
cuit court  of  appeals."  So  it  se^ns  that 
the  entertaining  of  jurisdiction  in  Audu- 
bon V,  Shufeldt,  supra,  was  an  inadver- 
tence on  the  part  of  the  federal  Supreme 
Court  —  an  occurrence  not  without  pre- 
cedent. See  Armstrong  v.  Fernandez. 
(1908)  208  U.  S.  324,  28  S.  Ct.  419,  52 
U.  S.  (L.  ed.)  614,  expressly  overruled  on 
the  jurisdictional  point  in  Tefft  i?.  Mun- 
suri,  (1911)  222  U.  S.  114,  32  S.  Ct.  67, 
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56  U.  S.  (L.  ed.)  118.  If  it  should  come 
to  pass  that  orders  in  "  proceedings "  in 
bankruptcy  in  the  Supreme  Court  of  the 
District  of  Cohunbia  are  not  reviewable 
on  petition  for  revifiion  under  section  246, 
since  that  court  is  not  "  within  their 
jurisdiction  "  of  any  Circuit  Court  of  Ap- 
peals, and  are  not  reviewable  on  appeal  by 
any  court  whatever,  this  unfortunate 
result  is  immaterial  in  the  construction 
of  the  Bankruptcy  Act.  See  Teflft  v.  Mun- 
suri,  supra,  this  paragraph. 

Philippine    Islands. — As     to     appellate 
jurisdiction  of  the  United  States  Supreme 


Court  over  the  Supreme  Court  of  the 
Philippine  Islands,  see  Judicial  Code, 
sec.  247. 

Porto  Rico, — As  to  appellate  jurisdic- 
tion of  the  United  States  Supreme  Court 
over  the  Supreme  Court  of,  and  the  United 
States  District  Court  for,  Porto  Rico,  see 
Judicial  Code,  sees.  128,  238,  and  246  (in 
title  Judiciary)  as  expressly  amended  by 
Act  of  Jan.  28,  1916,  ch.  22,  sec.  2,  men- 
tioned in  the  notes  to  the  foregoing  sec- 
tions of  the  Judicial  Code. 

Courts  toithin  organized  oiroiUt, —  See 
division  I,  supra,  this  note. 


b  [Circuit  Ooiirts  of  Appeals.]  The  several  circuit  courts  of  appeal 
shall  have  jurisdiction  in  equity,  either  interlocutory  or  final,  to  super- 
intend and  revise  in  matter  of  law  the  proceedings  of  the  several  inferior 
courts  of  bankruptcy  within  their  jurisdiction.  Such  power  shall  be  exer- 
cised on  due  notice  and  petition  by  any  party  aggrieved.  [(1898)  30  Stat 
L.  553.] 

The  provisions  in  this  subdivision  are  recognized  and  confirmed  in  Judicial  Code, 
sec.  130,  title  Judiciary. 


Appeal  or  petition  to  revise  as  ezclusive 
or  optional  right. —  The  remedy  by  appeal 
is  in  all  oaaes  exclusive  of  tlie  remedy  by 
petition  under  section  246;  no  petition 
under  section  24ft  can  be  entertained  if 
the  petitioner  has  a  remedy  by  appeal 
either  under  section  24a  or  25a.  "  Each 
method  of  procedure  for  the  review  of 
orders  in  bankruptcy  is  exclusive  of  the 
other."  Pindel  r.  Holgate,  (1915  9th 
Cir.)  221  Fed.  342,  137  C.  C.  A.  158. 

Thus  in  In  re  Loving,  (1912)  224  U.  6. 
183,  32  S.  Ct.  446,  56  U.  S.  (L.  ed.)  725, 
holding  that  the  Circuit  Court  of  Appeals 
had  no  jurisdiction  of  a  petition  to  re- 
vise an  order  establishing  a  claim  as  a  lien 
against  a  bankrupt  estate,  the  court  said: 
"  The  question  now  propounded  is  : 
Was  the  trustee  also  entitled  to  a  review 
in  the  Circuit  Court  of  Appeals  under  sec- 
tion 246  by  petition. for  review?  Under 
that  section  authority,  either  interlocutory 
or  final,  is  given  to  the  Circuit  Court  of 
Appeals  to  superintend  and  revise  in  mat- 
ters of  law  the  proceedings  of  the  inferior 
courts  of  bankruptcy  witliin  their  juris- 
diction. We  think  this  subdivision  was 
not  intended  to  give  an  additional  remedy 
to  those  whose  rights  could  be  protected 
by  an  appeal  under  section  25  of  the  act. 
That  section  provides  a  short  method  by 
which  rejected  claims  can  be  promptly  re- 
viewed by  appeal  in  the  Circuit  Court  of 
Appeals,  and,  in  certain  cases,  in  this 
court.  The  proceeding  under  section  24&, 
permitting  a  review  of  questions  of  law 
arising  in  bankruptcy  proc'eedings,  was  not 
intended  as  a  substitute  for  the  right  of 
appeal  under  §  24.  Coder  v.  Arts,  (1909) 
213  U.  S  223,  233  [29  S.  Ot.  436,  53  U.  S. 
(L.  ed.)  772].    Under  section  24&  a  ques- 


tion of  law  only  is  taken  to  the  Circuit 
Court  of  Appeals :  under  the  appeal  section 
controversies  of  fact  as  well  are  taken  to 
that  court,  with  findings  of  fact  to  be 
made  therein  if  the  case  is  appealable  to 
this  court.  We  do  not  think  it  was  in- 
tended to  give  to  persons  who  could  avail 
themselves  of  the  remedy  by  appeal  tmder 
section  25  a  review  by  petition  under. sec- 
tion 246.  The  object  of  section  246  is 
rather  to  give  a  review  as  to  matters  of 
law,  where  facts  are  not  in  controversy,  of 
orders  of  courts  of  bankruptcy  in  the  ordi- 
nary administration  of  the  bankrupt's  es- 
tate. In  our  judgment  the  rule  was  well 
stated  in  Ke  Mueller,  (1905)  136  Fed.  711, 
68  C.  C.  A.  349,  by  Mr.  Justice  Lurton, 
then  circuit  judge  (p.  716) :  *  The  proceed- 
ings reviewable  [under  section  246]  are 
those  administrative  orders  and  decrees  in 
the  ordinary  course  of  a  bankruptcy  be- 
tween the  filing  of  the  petition  and  the 
final  settlement  of  the  estate,  which  are 
not  made  specially  appealable  under  26a. 
This  would  include  questions  between  the 
bankrupt  and  his  creditors  of  an  adminis- 
trative character,  and  exclude  such  mat- 
ters as  are  appealable  under  24a.'  '* 

"  The  proceeding  under  this  section 
[246]  is  designed  to  enable  the  Circuit 
Court  of  Appeals  to  review  questions  of 
law  arising  in  bankruptcy  proceedings, 
and  is  not  intended  as  a  substitute  for  the 
right  of  appeal  upon  controverted  ques- 
tions of  fact  under  the  right  of  appeal 
given  in  controversies  arising  in  bank- 
ruptcy proceedings  (section  24),  or  the 
special  appeal  given  in  certain  cases  under 
section  25."  Coder  r.  Arts,  (1909)  213 
I^.  S.  223,  29  S.  Ct.  436,  53  U.  S.  (L.  ed.) 
772,  16  Ann.  Cas.  1008. 
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To  the  point  that  the  remedy  by  appeal 
and  by  petition  to  revise  are  mutually  ex- 
clusive, see  also  the  following  cases,  some 
of  which  were  decided  prior  to  lu  rv  Lov- 
ing,  quoted   in   next   to   last   paragraph: 
Lazarus  v.  Prentice,  (1914)   234  V.  S.  203, 
34   S.   Ct.   »51,   58   U.   S.    (L.   ed.)    13()r>; 
Chicago  First  Nat.  Bank  v.  Chicago  Title, 
etc.,  Co.,   (1905)    198  U.  S.  280,  25  S.  (^t. 
693,    49    U.    S.    (L.    ed.)     1051,    rcvcrsitKf 
(7th  Cir.  1903)    125  Fed.  IGO,  60  C.  C.  A. 
567,  and  holding  that  a  controversy  in  the 
Bankruptcy  Court  between  a  receiver  ap- 
pointed   by    that    court    and    an    adverse 
claimant   to  property   which   the   receiver 
had  been  authorized  by  the  court  to  sell 
was  a  proceeding  in  bankruptcy  and  not 
reviewable  by  appeal;  In  re  Streator  Metal 
Stamping  Co.,    (C.  C.  A.   7th  Cir.    1913) 
205  Fed.  280.     Kirsner  r.  Taliaferro,   (C. 
C.  A.  4th  Cir.  1912)  202  Fed.  51;  Bothwell 
17.   Filz'-rald,    (C.   C.   A.   9th  Cir.    1915) 
219  Ftd.  408,  holding  that  a  petition  for 
revision  under  this  section  and  an  appeal 
taken  under  section  24a  of  this  Act  are 
each  exclusive  of  the  other;   Kirkpatrick 
V.  Harnesberger,   (1912  5th  Cir.)    199  Fed. 
886,  118  C.  C.  A.  334,  dismissing  a  peti- 
tion to  revise  a  judgment  appealable  under 
section  24o;    Southern   Cotton  Oil  Co.  v. 
Elliotte,  (C.  C.  A.  6th  Cir.  1914)  218  Fed. 
567,  dismissing   a   petition   to   review   an 
order  rejecting  a  claim,  which  was  appeal- 
able under    section    25a     (3)  ;    Dickas  v. 
Barnes,    (1905),  6th  Cir.)    140  Fed.   849, 
72  C.  C.  A.  261,  5  L.  R.  A.   (N.  S.)   654; 
Postlethwaite  v.  Hicks,   (C.  C  A.  4th  Cir. 
1908)    165  Fed.  897,  dismissing  a  petition 
for   revision.     See   also  Chesapeake   Shoe 
Co.  V,  Seldner,    (C.  C.  A.  4th  Cir.   1903) 
122  Fetl.  593;  Cook  Inlet  Coal  Fields  Co. 
r.  Oldwell,  (C.  C.  A.  4th  Cir.  1906)    147 
Fed.  475);  In  re  Hamilton  Automobile  Co., 
(C.   C.   A.   7th  Cir.    1912)    198   Fed.   856; 
U.  S.  f.  Ruggles,  (C.  C.  A.  6th  Cir.  1915) 
221  Fed.  256,  holding  that  a  judgment  re- 
covered in  an  action  for  breach  of  condi- 
tion upon  the  bond  of  a  trustee,  brought 
under  section  50/i.  of  this  act,  is  not  a  pro- 
ceeding in  bankruptcy,  reviewable  by  peti- 
tion to  revise;  In  re  Martin,  (C.  C.  A.  6th 
Cir.  1912)  201  Fed.  31;  Pindel  v.  Holgate, 
(C.   C.   A.   9th   Cir.    1915)    221   Fed.   342, 
holding  that   an   order   allowing   a   claim 
of    five    hundred    dollars    or    over,    when 
standing  alone,  is  not  reviewable  by  a  pe- 
tition  to   revise,   section   25a    (3)    of  this 
act    authorizing   an   appeal,   as  in   equity 
cases,  from  such  a  judgment  or  allowance; 
Barnes    v.   Pampel,    (1912   6th    Cir.)    192 
Fed.  525,  113  C.  C.  A.  81;  In  re  Mueller, 
(C.   C.   A.   6th   Cir.    1905)    135   Fed.   711, 
712,  715,  dismissing  a  petiticm  to  review 
an  order  allowing  a  claim,  which  was  ap- 
pealable under  section  25a    (3),  Mr.  Jus- 
tice Lurton   (then  Circuit  Judge)   saying: 
'•  That  which  may  come  here  by  appeal  can- 
not  come  here  for  review;   otherwise  the 
distinction  which  the  act  recognizes  will  be 
ignored.     Neither  is  there  any  reason  for 


supposing  that  an  order  or  judgment  may 
be  appealed  when  questions  of  fact  are  to 
be  considered  and  reviewed  upon  petition 
if  only  a  question  of  law  is  involved. 
The  distinction  between  cases  appealable 
and  cases  reviewable  lies  deeper,  and  turns 
upon  the  character  of  case  or  question. 
.  .  .  The  concensus  of  opinion  and  rea- 
son seems  to  be  that  this  revisory  ju- 
risdiction does  not  include  anv  orders  or 
decrees  which  are  appealable  " — whether 
under  section  24a  or  under  section  25a  — 
"the  provisions  for  appeal  and  for  peti- 
tion of  review  l)eing  nuiluallv  exclusive"; 
Bradv  v.  Bernard,  (C.  V.  A.  6th  Cir.  1909) 
170  Fed.  576,  5S0,  citing  the  following 
cases:  Dickas  v.  Barnes,  (6th  Cir.  1905) 
140  Fed.  849,  72  C.  C.  A.  261;  Davidson  v. 
Friedman,  (6th  Cir.  1906)  140  Fed.  853, 
72  C.  C.  A.  553;  In  re  McMahon,  (6th  Cir. 

1906)  147  Fed.  684,  77  C.  C.  A.  668; 
O'Dell  V.  Boyden,  (6th  Cir.  1906)  150  Fed. 
731,  10  Ann.  Cas.  239,  80  C.  C.  A.  397. 
See  also  In  re  Doran,   (C.  C.  A.  6th  Cir. 

1907)  154  Fed.  467)  where  the  court  said 
that  "  where  an  appeal  has  been  errone- 
ous] v  taken  it  cannot  be  treated  and  sua- 
tained  as  a  petition  for  review";  In  re 
Friend,  (C.  C.  A.  7th  Cir.  1905)  134  Fetl. 
778,  holding  that  judgment  granting  a  dis- 
charge, being  appealable  imder  section  25a 
(2),  is  not  reviewable  on  petition  to  re- 
vise, even  though  it  involves  only  matter 
of  law,  the  court  saying:  "Why  should 
an  inference  be  entertained  that  original 
petitions  to  review  and  appeals  were  in- 
tended to  be  interchangeable  at  the  elec- 
tion of  the  suitor?  ...  If  an  in- 
ferior territorial  court  enters  one  of  the 
judgments  in  bankruptcy  proceedings  on 
the  equity  side  which  are  specifically 
named  in  section  25a,  is  it  conceivable  that 
Congress  designed  that  the  aggrieved  parly 
should  have  his  choice,  not  merely  between 
methods  of  review,  but  also  between 
forums  ?"  Morehouse  t'.  Pacific  Hardware, 
etc.,  Co.,  (C.  C.  A.  9th  Cir.  1910)  177  Fwl. 
337 ;  Miles  City  First  Nat.  Bank  v.  State 
Nat.  Bank,  (C.  C.  A.  9th  Cir.  1904)  131 
Fed.  430,  433;  In  r^  Dickson,  (C.  C.  A. 
1901)  111  Fed.  726;  In  re  Worcester 
County,  (C.  C.  A.  1900)  102  Fed.  811.  In 
In  re  Eggert,  (C.  C.  A.  1900)  102  Fed. 
735;  In  re  Rouse,  (C.  A.  C.  1899)  91  Fe<l. 
98;  In  re  Good,  (C.  C.  A.  1900)  99  Fed. 
389,  in  the  eighth  circuit,  hohling  that  the 
bankrupt  could  not  by  petition  secure  a 
review  of  an  order  adjudicating  him  a 
bankrupt,  though  the  petition  alleged 
error  of  law  apparent  upon  the  face  of  the 
proceedings  in  the  District  Court. 

In  a  few  cases  it  had  formerly  been 
held,  or  the  opinion  was  expressed,  that 
a  petition  to  revise  in  matter  of  law  was 
a  proper  remedy  even  where  the  petitioner 
might  have  appealed  as  to  both  the 
law  and  facts.  Burleigh  t\  Foreman,  (C. 
C.  A.  Ist  Cir.  1903)  125  Fed.  217  {Com- 
pare In  re  Pettingill,  (C.  C.  A.  1st  Cir. 
i:)(i5)    137  Fed.   840)  ;   In  re  Lee,    (C.  C. 
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A.  8th  Cir.  1910)  182  Fed.  579,  581 ;  In  re 
McKenzie,  (C.  C.  A.  8th  Cir.  1905)  142 
Fed.  383;  Dodge  v.  Norlin.  (C.  C.  A.  8th 
Cir.  1904)  133  Fed.  363,  holding  that  the 
fact  that  a  decision  mav  be  reviewable  on 
petition  under  section  24b  does  not  alone 
make  it  nonappealable  as  a  "  controversy  " 
under  section  24a.  See  also  C.  C.  Taft  Co. 
17.  Century  Sav.  Bank,  (C.  C.  A.  8th  Cir. 
1905)  141  Fed.  369;  Thomas  v.  Woods, 
(C.  C.  A.  8th  Cir.  1909)  173  Fed. 
585;  Stevens  v.  Nave-McCord  Mercantile 
Co.,  (C.  C.  A.  8th  Cir.  1906)   150  Fed.  71. 

Under  the  Bankruptcy  Act  of  1867  the 
supervisory  control  of  the  Circuit  Court 
*'  except  when  provision  is  otherwise 
made  was  held  not  to  extend  to  judg- 
ments made  appealable  bv  the  Act.  Mat- 
ter of  Alexander,  (1869f  Chase  (U.  S.) 
295;  York's  Case,  (1870)  1  Abb.  (U.  S.) 
503;  Smith  t?.  Mason,  (1871)  14  Wall. 
419,  20  U.  S.  (L.  ed.)  748;  Knight  v, 
Chenev,  5  Nat.  Bankr.  Reg.  305,  (1871) 
14  Fed.  Cas.  No.  7,883.  "In  Lathrop  v. 
Drake,  (1875)  91  U.  S.  516,  23  U.  S.  (L. 
ed.)  414,  it  was  held  that  the  appellate 
jurisdiction  conferred  on  the  Circuit 
Courts  by  the  Act  of  1867  was  of  two 
classes  of  cases,  one  to  be  exercised  under 
a  petition  for  review,  the  other  by  the 
ordinary  appeal  or  writ  of  error.  The 
same  distinction  has  been  recognized  in 
construing  the  bankruptcy  act  of  1898,  and 
it  has  been  held  that  the  provisions  for 
appeal  and  for  review  on  petition  are 
mutually  exclusive,  and  that  the  revisory 
jurisdiction  does  not  include  any  orders 
or  decrees  which  are  appealable  or  review- 
able on  writ  of  error."  Morehouse  v.  Pa- 
cific Hardware,  etc.,  Co.,  (1910)  177  Fed. 
337,  100  C.  C.  A.  647. 

Proceedings  of  Bankruptcy  Courts  in 
territories. —  Courts  of  bankruptcy  in  the 
territories,  see  section  2. 

When  a  territory  is  assigned  by  Con- 
gress to  a  federal  judicial  circuit  the 
courts  of  the  territory  are  thereby  brought 
within  the  appellate  jurisdiction  of  the 
Circuit  Court  of  Appeals  for  that  circuit. 
Plymouth  Cordage  Co.  t;.  Smith,  (1904) 
194  U.  S.  311,  24  S.  Ct.  725,  48  U.  S.  (L. 
ed.)  992,  holding  that  Oklahoma  Territory 
having  been  assigned  to  the  8th  circuit 
the  Circuit  Court  of  Appeals  for  that  cir- 
cuit had  jurisdiction  of  a  petition  to  re- 
vise, under  section  245,  bankruptcy  pro- 
ceedings in  a  District  Court  of  the 
territory.  The  court  said :  "  By  the 
Judiciary  Act  of  March  3,  1891,  that 
Jurisdiction  embraced  the  review  of 
the  judgments,  orders,  and  decrees  of 
the  Supreme  Courts  of  the  terri- 
tories in  cases  in  which  the  judgments  of 
the  Circuit  Court  of  Appeals  were  made 
final  by  that  act,  but  in  other  cases  the 
jurisdiction  remained  in  this  court.  Sluite 
17.  Kevser,  (1893)  149  IT.  S.  649,  37  U.  S. 
(L.  ed.)  884,  13  S.  Ct.  060.  Then  came 
the  bankruptcy  law  making  the  District 
Courts  of  the  territories  courts  of  bank- 


ruptcy, and  providing  that  their  proceed- 
ings as  such  might  be  revised  by  the  C-ir- 
cuit  Courts  of  Appeals  within  whose  juris- 
diction they  happened  to  be.  We  think  the 
law  should  be  taken  as  it  is  written,  and 
perceive  no  adequate  reason  for  conclud- 
ing that  the  real  intention  of  Congress  is 
not  expressed  in  the  language  used.  Con- 
gress may  well  have  believed  it  wisest 
that  the  Circuit  Courts  of  Appeals  should 
deal  in  this  summary  way  with  questions 
of  law  arising  in  the  progress  of  bank- 
ruptcy proceedings  in  the  territorial 
courts,  although  jurisdiction  by  appeal  or 
writ  of  error,  and  by  appeal,  as  provided, 
was  vested  in  the  Supreme  Courts  of  the 
territories.  The  Circuit  Court  of  Appeals 
for  the  fifth  circuit  has  announced  the 
same  conclusion  (/n  re  Seebold  (1901)  45 
C.  C.  A.  117,  105  Fed.  910,  914),  as  has 
the  Supreme  Court  of  Oklahoma  ( Ex  parte 
Stumpff,  (1900)  9  Okla.  639,  60  Pac.  96). 
A  different  view  appears  to  have  been  en- 
tertained by  the  Circuit  Court  of  Appeals 
for  the  eighth  circuit  in  Re  Blair,  (1901) 
45  C.  C.  A.  530,  106  Fed.  662,  though  ap- 
parently the  case  did  not  necessarily  re- 
quire the  precise  question  to  be  passed  on." 

In  In  re  Crawford,  (1907  8th  Cir.)  152 
Fed.  169,  81  C.  C.  A.  419,  the  court  said: 
"  The  Indian  Territory  has  never  been 
assigned  to  this  circuit,  as  have  the  ter- 
ritories of  New  Mexico  and  Oklahoma, 
.  .  .  and  for  that  reason,  as  was  decided 
in  Re  Blair,  (1901)  106  Fed.  662,  664,  45 
C.  C.  A.  530,  632,  upon  a  review  of  the 
acts  of  Congress,  the  Court  of  Appeals  of 
this  circuit  is  without  jurisdiction  to  en- 
tertain petitions  to  revise,  in  matters  of 
law,  the  orders  of  the  courts  of  original 
jurisdiction  of  the  Indian  Territory  sitting 
in  bankruptcy." 

As  to  Alaska,  Hawaii,  Philippine  Is- 
lands, and  Porto  Rico,  see  the  note  to 
section  240, 

'*  Subdivision  h  of  section  24  of  the 
Bankruptcy  Law  applies  only  to  circuit 
courts  of  appeal  and  has  no  application 
whatever  to  the  supreme  courts  of  a  ter- 
ritory. By  it  the  circuit  courts  of  ap- 
peal are  given  the  right  to  superintend 
and  revise  in  matter  of  law  the  proceed- 
ings of  the  several  inferior  courts  within 
their  respective  jurisdictions,  but  tliis  pro- 
vision is  confined  to  the  circuit  courts  of 
appeal."  Ea:  p.  Stumpff,  (1900)  9  Okla. 
639,  60  Pac.  90. 

Appeal  treated  as  petition  to  revise.— 
Unquestionably  where  '*  matter  of  law  "  is 
sufficiently  presented  in  the  record  on  an 
appeal,  the  Circuit  Court  of  Appeals  is  at 
liberty  to  treat  the  appeal  as  a  petition  to 
revise  if  appeal  is  decided  not  to  be  the 
proper  remedy.  Holden  r.  Stratton,  (1903) 
191  U.  S.  115,  119,  24  S.  Ct.  45,  47,  48 
U.  S.  (L.  ed.)  116,  118;  Durvea  Power  Co. 
r.  Sternberg,  (1910)  218  U.  S.  299,  31 
S.  Ct.  2.),  .54  U.  S.    (L.  cd.)    1047. 

In  In  re  Abraham.  (C.  C.  A.  5th  Cir. 
1899)    93  Fed.  767,  787,  the  court  treated 
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an  appeal  as  a  petition  for  revision,  the 
record  clearly  embracing  a  sufficient  state- 
ment of  the  facts  and  action  of  the  court 
thereon  sought  to  be  revised  in  matter  of 
law.  See  the  same  case  on  certiorari  sub 
nom.  Bryan  v.  Bernheimer,  (1901)  181 
U.  S.  188,  21  8.  Ct.  657,  45  U.  S.  (L.  ed.) 
814. 

In  Chesapeake  Shoe  Ck).  v,  Seldner,  (C. 
C.  A  4th  Cir.  1903)  122  Fed.  593,  an  ap- 
peal presenting  only  a  question  of  law  was 
treated  as  a  petition  for  revision,  thereby 
avoiding  the  necessity  of  deciding  whether 
the  judgment  complained  of  was  one  re- 
jecting a  claim  and  therefore  appealal)le 
under  section  25a  (3). 

Treating  an  appeal  in  an  unappealable 
case  as  a  petition  for  revision,  where  the 
appellee  made  no  objection,  and  the  rec- 
ord waa  fully  adequate  to  present  a  mat- 
ter of  law,  "we  shall  not  consider  our 
action  a  precedent  in  any  case  where  objec- 
tion is  made,"  said  the  court  in  In  re  Rose 
Shoe  Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1909)  188 
Fed.  39. 

//  a  consideration  of  the  facta  is  esaen- 
tial  to  any  review  of  the  decision  com- 
plained of,  an  appeal  cannot  be  treated 
as  a  petition  for  revision.  Francis  v,  Mc- 
Neal,  (C.  C.  A.  3d  Cir.  1909)  170  Fed.  445; 
Dickaa  V,  Barnes,  (1905  6th  Cir.)  140  Fed. 
849,  72  C.  C.  A.  261,  5  L.  R.  A.  (N.  S.) 
654;  Gaudette  v.  Graham,  (C.  C.  A.  9th 
Cir.  1908)  164  Fed.  311,  where  the  court 
said :  "  That  is  only  permissible  where 
questions  of  law  only  are  involved,"  citing 
In  re  Williams,  (9th  Cir.  1907)  156  Fed. 
934,  84  C.  C.  A.  434;  In  re  Rouse,  (7th 
Cir.  1899)  91  Fed.  96,  98,  33  C.  C.  A.  356, 
and  Courier  Journal  Job-Printing  CJo.  v. 
Schaefer -Meyer  Brewing  Co.,  (6th  Cir. 
1900)   101  Fed.  699,  41  C.  C.  A.  614. 

Differencea  in  time  for  appeal  and  for 
revision. —  An  appeal  could  hardly  be 
treated  as  a  petition  for  rexision  if  the 
appeal  were  not  taken  within  the  time  re- 
quired in  the  particular  jurisdiction  for 
filing  a  petition  to  revise.  See  the  last 
part  of  the  opinion  in  Munsuri  v.  Fricker, 
(1911)  222  U.  S.  121,  32  S.  Ct.  70,  56 
U.  S.  (L.  ed.)  121.  See  also  Postlethwaite 
V.  Hicks,  (1908)  166  Fed.  897,  91  C.  C.  A. 
575,  cited  infra,  the  next  paragraph  but 
one. 

Petition  for  revision  treated  as  appeal. — 
While  an  appeal  may  be  treated  as  a  peti- 
tion for  revision  in  a  proper  case,  the  con- 
verse proposition  does  not  necessarily 
hold;  a  petition  for  revision  opens  only 
questions  of  law,  and  jurisdiction  of  the 
Circuit  Court  of  Appeals  thereon  cannot 
be  enlarged  -by  treating  it  as  an  appeal 
Dpening  both  fact  and  law.  Duryea  Power 
Co.  r.  Sternberg.  (1910)  218  U.  S.  299, 
31  S.  Ct.  25,  54  U.  S.  (L.  ed.)    1047. 

A  petition  to  superintend  and  revise 
could  not  be  treated  as  an  appeal  unless  it 
vras  filed  within  the  time  limited  for  an 
appeal,  which  would  be  ten  days  if  the 
judgment    was    appealable   under    section 


25a.  So  stated  in  Postlethwaite  r.  Hicks, 
(C.  C.  A.  4th  Cir.   1908)    165  Fed.  897. 

Appeal  united  with  petition. — An  ap- 
peal and  also  a  petition  to  superintend 
and  revise  were  filed  in  the  following  cases, 
the  court  usually  dismissing  the  proceed- 
ing which  it  deemed  inappropriate  and  de- 
termining the  questions  presented  in  the 
other  proceeding,  especially  when  the  lat- 
ter waa  declared  to  be  the  exclusive  rem- 
edy. Bothwell  V,  Fitzgerald,  (1915)  219 
Fed.  408,  135  C.  C.  A.  212;  In  re  Moore, 
(C.  C.  A.  5th  Cir.  1909)  166  Fed.  689; 
Franklin  v.  Stoughton  Wagon  Co.,  (C.  C. 
A.  8th  Cir.  1909)  168  Fed.  857;  Schuler 
r?.  Hassinger,  (C.  C.  A.  5th  Cir.  1910)  177 
Fed.  119;  In  re  Hecox,  (C.  C.  A.  8th  Cir. 
1908)  164  Fed.  823,  "  a  course  of  practice 
recognized  in  this  jurisdiction,"  citing  In 
re  McKenzie,  (8th  Cir.  1905)  142  Fed.  383, 
73  C.  C.  A.  483;  In  re  Holmes,  (8th  Cir. 
1906)  142  Fed.  391,  73  C.  C.  A.  491; 
Hendricks  v.  Webster,  (C.  C.  A.  8th  Cir. 
1908)  159  Fed.  927,  dismissing  the  peti- 
tion, "as  we  axe  asked  to  consider  evi- 
dence in  the  record,"  and  entertaining  the 
appeal;  Knapp  v.  Milwaukee  Trust  Co., 
(C.  C.  A.  7th  Cir.  1908)  162  Fed.  675; 
Ingraham  v,  Wilson,  (C.  C.  A.  8th  Cir. 
1903)  126  Fed.  913;  In  re  Groetzinger. 
(C.  C.  A.  3d  Cir.  1902)  127  Fed.  124; 
In  re  Mertens,  (C.  C.  A.  2d  Cir.  1905) 
142  Fed.  445;  Union  Nat.  Bank  r.  Neill, 
(C.  C.  A.  5th  Cir.  1906)  149  Fed.  720; 
Mason  v.  Wolkowich,  (C.  C.  A.  Ist  Cir. 
1906)  150  Fed.  699;  Coder  v.  Arts,  (C.  C. 
A.  8th  Cir.  1907)  152  Fed.  943,  affirmed 
(1909)  213  U.  S.  223,  29  S.  Ct.  436,  53 
U.  S.  (L.  ed.)  772;  In  re  Louisville  First 
Nat.  Bank,  (C.  C.  A.  6th  Cir.  1907)  155 
Fed.  100;  In  re  Louisville  Nat.  Banking 
Co.,  (C.  C.  A.  6th  Cir.  1908)  158  Fed.- 403; 
In  re  Dickson,  (C.  C.  A.  1901)  111  Fed. 
726;  In  re  Worcester  County,  (C.  C.  A. 
1900)  102  Fed.  808;  Hutchinson  v.  Otis, 
(C.  C.  A.  1902)  115  Fed.  941;  Hutchinson 
V,  Le  Roy,  (C.  C.  A.  1902)  113  Fed.  202; 
Fisher  v,  Cushman,  (C.  C.  A.  1900)  103 
Fed.  860 ;  In  re  Marshall  Paper  Co., 
(C.  C.  A.  1900)  102  Fed.  872. 

Practice  in  revision  proceedings  in  gen- 
eral.—  No  rule  or  order  has  been  made  by 
the  Supreme  Court  regulating  the  practice 
under  section  24&.  Since  the  jurisdiction 
to  superintend  and  revise  is  "  in  equity," 
the  federal  Equity  Rules  established  by 
the  Supreme  Court  must  be  followed  as 
nearly  as  may  be.  General  Order  No.  37; 
In  re  Baker,  (C.  C.  A.  1900)  104  Fed.  287. 
The  practice  has  been  regulated  by  rules 
in  the  Circuit  Court  of  Appeals  for  the 
first  circuit,  34  C.  C.  A.  iii,  and  for  the 
fourth  circuit,  97  Fed.  iii,  37  C.  C.  A.  iii. 

Questions  and  orders  reviewable  or  not 
reviewable  on  petition  —  ReviewahiUty  in 
general. —  "  It  is  conceiVable  that  the  line 
of  demarcation  between  proceedings  in 
bankruptcy  and  controversies  at  law  and 
in  equity,  arising  in  the  course  of  bank 
ruptcy  proceedings,  may  in  some  cases  bj 
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obscure;  but,  generally  speaking,  the 
former  include  all  questions  arising  in 
the  administration  of  the  bankrupt's  es- 
tate, such  as  the  appointment  -of  receivers 
and  trustees,  orders  requiring  the  bank- 
rupt to  surrender  property  of  the  estate  in 
bankruptcy,  orders  requiring  the  bank- 
rupt's voluntary  assignee  to  surrender 
property  of  the  estate,  orders  giving 
priority  to  the  claim  of  a  creditor,  orders 
directing  a  set-off  of  mutual  debts,  and 
orders  confirming  the  composition.  These 
are  questions  which,  with  a  view  to  the 
prompt  administration  and  distribution 
of  the  assets  of  the  bankrupt,  the  law 
permits  to  be  summarily  disposed  of  by 
revision.  The  latter  include  all  contro- 
versies and  questions  arising  between  the 
trustee  and  adverse  claimantis  of  property 
as  property  of  the  estate,  whether  the 
property  be  in  his  possession  or  theirs." 
Per  Gilbert,  J.,  in  Morehouse  v.  Pacific 
Hardware,  etc.,  Co.,  (C.  C.  A.  9th  Cir. 
1910)   177  Fed.  337,  339. 

Review  confined  to  hankruptoy  proceed- 
inga. —  The  supervisory  jurisdiction  con- 
ferred by  section  246  is  much  the  same  aa, 
and  not  more  extensive  than,  that  which 
was  vested  in  the  Circuit  Courts  under  the 
first  paragraph  of  section  2  of  the  Bank- 
rupt Act  of  March  2,  1867.  In  re  Jacobs, 
(C.  C.  A.  1900)  99  Fed.  539.  Under  the 
last-mentioned  provisions  it  was  held  that 
the  District  Court  exercised  a  twofold 
jurisdiction,  first  as  a  court  of  bank- 
ruptcy, and  secondly  as  an  ordinary  court, 
of  suits  at  law  or  in  equity  brought  by  or 
against  the  assignee  in  reference  to 
alleged  property  of  the  bankrupt  or  claims 
alleged  to  be  due  from  or  to  him,  Lathrop 
V.  Drake,  (1875)  91  U.  S.  516,  23  U.  S. 
(L.  ed.)  414;  and  that  when  it  exercised 
jurisdiction  of  the  latter  character  its 
judgments  could  be  reviewed  only  in  the 
ordinary  way  by  appeal  or  writ  of  error 
under  the  provisions  of  the  Judiciary  Act 
regulating  such  proceedings,  Coit  v.  Robin- 
son, (1873)  19  Wall.  274,  22  U.  S.  (L.  ed.) 
152.  Substantially  the  same  views  were 
expressed  in  Sandusky  v.  Indianapolis 
First  Nat.  Bank,  (1874)  23  Wall.  289,  23 
U.  S.  (L.  ed.)  155;  Morgan  v.  Thornhill, 
(1870)  11  Wall.  65,  20  U.  S.  (L.  ed.)  60; 
Marshall  v.  Knox,  (1872)  16  Wall.  551, 
21  U.  S.  (L.  ed.)  481 ;  York's  Case,  (1870) 
1  Abb.  (U.  8.)  513.  Following  those 
authorities  it  was  held  in  In  re  Jacobs, 
(C.  C.  A.  1900)  99  Fed.  539,  that  neither 
an  interlocutory  nor  a  final  judgment  or 
decree  in  a  plenary  suit  by  or  against  the 
trustee  could  be  reviewed  by  petition  under 
section  24b  of  the  present  Bankrupt  Act. 
See  as  to  the  remedy  by  appeal,  8upra, 
notes  to  section  24a. 

Jurisdiction  to  revise  on  petition  the 
rulings  of  the  Bankruptcy  Court  "ex- 
tends only  to  some  order  made  in  the 
bankruptcy  proceedings  proper  and  does 
Qot  embrace  proceedings  in  suits  brought 


by  the  trustee  in  bankruptcy  against  third 
parties."  In  re  Rusch,  (C.  C.  A.  1902) 
116  Fed.  270,  dismissing  a  petition  to 
review  orders  made  in  proceedings  of  which 
the  Bankruptcy  Court  acquired  jurisdic- 
tion only  by  consent  of  the  defendants  as 
provided  in  section  236. 

There  is  an  intimation  in  Hutchinson 
V.  Otis,  (0.  C.  A.  1902)  115  Fed.  941, 
that  proceedings  on  the  petition  of  an 
intervening  claimant  to  a  fund  in  the 
registry  of  the  court  —  "a  summary  in- 
tervening petition  under  general  juridical 
rules  and  not  controlled  by  section  57  of 
the  Bankruptcy  Act  of  1898  "  —  would  be 
reviewable,  if  at  all,  only  on  appeal  as 
in  cases  not  in  bankruptcy. 

Allowance  of  debt  hut  denial  of  lien. — 
In  Huttig  Sash,  etc.,  Co.  v.  Stitt,  (1914 
5th  Cir.)  218  Fed.  1,  133  C.  C.  A.  641, 
where  the  total  amount  of  a  claim  was 
allowed  as  an  unsecured  debt,  but  the 
asserted  right  to  a  lien  was  denied,  and 
the  claimant  filed  a  petition  to  revise  un- 
der section  246,  and  the  propriety  of  this 
remedy  was  affirmed, 'the  court,  per  Wal- 
ker, J.,  said:  "The  claim  presented  was 
not  rejected,  so  as  to  confer  upon  the 
claimant  the  right  to  appeal  given  by 
subdivision  3  of  section  25a  of  the  Bank- 
ruptcy Act.  Only  the  asserted  lien  for 
a  part  of  the  amount  of  the  claim  was 
denied.  In  this  respect  the  case  was 
different  from  the  one  considered  in  the 
case  of  Loving,  (1912)  224  U.  S.  183,  32 
S.  Ct.  446,  56  U.  S.  (L.  ed.)  726,  in  which 
the  claim,  as  it  was  presented,  was  re- 
jected, with  the  result  of  giving  the  claim- 
ant the  right  to  appeal  from  the  judgment 
*  rejecting  a  debt  or  claim,'  etc.  It  is  also 
unlike  the  case  of  Coder  V.  Arts,  (1909) 
213  U.  S.  223,  29  S.  Ct.  436,  53  U.  S. 
(L.  ed.)  772,  16  Ann.  Cas.  1008,  in  which 
an  appeal  was  held  proper,  as  the  matter 
sought  to.  be  reviewed  was  a  judgment 
allowing  the  claim  made  and  the  asserted 
claim  for  its  security.  We  understand 
the  opinion  in  the  last-mentioned  case  to 
recognize  the  propriety  of  a  resort  to  a 
petition  to  superintend  and  revise  under 
subdivision  'b'  of  section  24  of  the 
Bankruptcy  Act,  when  the  claimant  com- 
plains of  a  supposed  mistake  of  law  made, 
not  in  the  rejection  of  his  claim,  which 
in  fact  was  allowed  for  its  full  amount, 
but  in  the  court's  exercise  of  its  inci- 
dental right  to  consider  and  determine 
the  validity  of  the  lien  for  a  part  of  the 
amount  of  the  debt  claimed  asserted  upon 
property  in  the  hands  of  the  bankrupt's 
trustee.  The  claimant  has  no  right  of 
appeal  in  such  a  case,  his  claim  as  he 
presented  it  having  been  allowed,  and  he 
may  resort  to  a  petition  to  superintend 
and  revise  the  action  of  the  court  in  deal- 
ing with  an  incident  of  that  claim,  the 
asserted  right  to  a  lien." 

In  In  re  Lee,  (C.  C.  A.  8th  Cir.  1910)  182 
Fed.  579,  581,  without  the  citation  of  any 
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Supremts  Court  case,  it  was  held  that  "A 
decision  of  a  controversy  arising  in  bank- 
ruptcy proceedings  which  involves  the 
validity  of  the  claim  of  a  creditor  to  a 
lien  upon  the  property  of  the  bankrupt, 
or  its  proceeds  under  administration  in 
possession  of  the  court,  is  a  proceeding  in 
bankruptcy  within  the  meaning  of  sec- 
tion 24b  of  the  Bankruptcy  Law  and  re- 
viewable in  matter  of  law  upon  a  petition 
to  revise." 

In  Home  Bank  for  Savings  v.  Lohm, 
(C.  C.  A.  4th  Cir.  1915)  223  Fed.  633, 
it  was  held  that  a  decree  of  the  District 
Court,  relating  to  the  validity  of  a  lien 
contested  on  a  claim  presented  to  the 
referee,  cannot  be  reviewed  by  a  petition 
to  superintend  and  revise,  but  must  be 
reviewed  by  appeal  under  section   25a. 

An  order  setting  aside  an  adjudication 
and  dismissing  the  bankruptcy  proceeding 
for  want  of  jurisdiction  was  held  to  be 
reviewable  in  matter  of  law  on  petition 
of  the  trustee.  In  re  New  England  Breed- 
ers' Club,  (C.  C.  A.  1st  Cir.  1909)  169 
Fed.  586,  regarding  that  point  as  decided 
in  Plymouth  Cordage  Co.  v.  Smith,  (1904) 
194  U.  S.  311,  24  S.  Ct.  725,  48  U.  S. 
(L.  ed.)  992.  But  see  comments  on  the 
latter  case  in  In  re  Holmes,  (1905  8th 
Cir.)   142  Fed.  391,  73  C.  C.  A.  491. 

An  order  refusing  to  set  aside  an  order 
of  adjudication  of  bankruptcy  was  held 
to  be  reviewable  on  petition  under  this 
section.  Brady  r.  Bernard,  (C.  C.  A.  6th 
Cir.  1909)  170  Fed.  576,  citing  as  in 
point  Plymouth  Cordage  Co.  v.  Smith, 
(1904)  194  U.  S.  311,  24  S.  Ct.  725,  48 
U.  S.  (L.  ed.)  992,  which  held  that  the 
Circuit  Court  of  Appeals  had  jurisdiction 
of  a  petition  to  revise  a  refusal  of  the 
Bankruptcy  Court  to  permit  certain  cred- 
itors to  file  a  motion  to  set  aside  an 
order  dismissing  a  petition  in  involuntary 
bankruptcy. 

A.  summary  order  in  bankruptcy  pro- 
ceedings is  reviewable  by  original  petition 
under  this  section.  In  re  (ioldstein,  (C. 
C.  A.  7th  Cir.  1914)  216  Fed.  887.  And 
see  In  re  Petronio,  (C.  C.  A.  7th  Cir. 
1914)  220  Fed.  269,  wherein  it  was  held 
that  an  order  made  in  a  summary  pro- 
ceeding in  the  bankruptcy  matter,  to 
determine  tlie  title  to  property  in  the 
trustee's  possession  claimed  adversely  by 
one  whc  was  neither  a  party  nor  a  volun- 
tary intervener  in  the  bankruptcy  proceed- 
ings but  who  was  cited  to  appear,  was 
reviewable  by  petition  to  revise  under  this 
section. 

An  order  confirming  the  sale  of  a  home- 
stead  is  reviewable  under  this  section, 
upon  matter  of  law.  Pindel  v.  Holgate, 
(C.  C.  A.  9th  Cir.  1915)  221  Fed.  342. 

A  denial  of  a  motion  to  dismiss  an  ap- 
plication of  a  bankrupt  for  a  discharge 
on  undisputed  facts  presents  a  question 
of  law  reviewable  by  a  petition  to  revise 


under  section  24b.     Lindeke  v.  Converse, 
(C.   C.  A.  8th  Cir.    1912)    198   Fed.  618. 

Assumption  of  jurisdiction  to  determine 
adverse  claim, —  Where  it  is  sought  to 
present  to  the  Circuit  Court  of  Appeals 
the  question  whether  the  District  Court 
erroneously  exercised  jurisdiction  to  deter- 
mine the  merits  of  an  adverse  claim  to 
property,  the  question  of  law  so  raised  is 
a  question  in  a  bankruptcy  proceeding, 
and  it  is  reviewable  by  a  petition  to  re- 
vise. Gibbons  r.  Goldsmith,  (C.  C.  A.  9th 
Cir.  1915)  222  Fed.  826,  wherein  the  court 
said:  "If  the  petitioner  were  here  seek- 
ing a  reversal  of  the  judgment  on  the 
merits,  and  asserting  the  adverse  right  to 
receive  all  or  a  portion  of  the  funds  in 
the  hands  of  the  court  in  the  proceeding 
which  was  instituted  therein,  her  remedy 
would  clearly  be  by  appeal." 

Where  the  validity  of  a  trust  deed  given 
by  a  bankrupt  more  than  four  months 
prior  to  the  institution  of  bankruptcy 
proceedings,  as  against  other  creditors, 
arises  in  bankruptcy  proceedings  in  deter- 
mining the  priority  of  claims,  an  order 
holding  the  trust  deed  invalid  is  review- 
able under  section  24b,  and  need  not  be 
taken  up  by  appeal.  Ritchie  County  Bank 
V.  McFarland,  (C.  C.  A.  4th  Cir.  1910) 
183  Fed.  715;  Moore  v.  Green,  (CCA 
4th  Cir.  1906)  145  Fed.  472,  "for  the 
reasons  stated  by  this  court  in  the  case  of 
Morgan  v.  Mannington  First  Nat.  Bank, 
(4th  Cir.  1906)  145  Fed.  466,  468,  469, 
76  C  C  A.  236." 

Allowance  of  counsel  fees  a^  expenses. 
— An  order  passing  upon  the  claim  of  a 
creditor  for  the  allowance  of  counsel  fees 
and  expenses  incurred  in  contesting  claims 
and  prosecuting  suits  on  behalf  of  the 
estate,  if  a  question  of  fact  is  not  involved, 
is  reviewable  in  petition.  Ohio  Valley 
Bank  Co.  v.  Switzer,  (C  C  A.  6th  Cir. 
1907)  153  Fed.  362.  Likewise  an  order 
allowing  expenses  incurred  by  a  bankrupt's 
trustee  for  counsel  fees.  Davidson  v. 
Friedman,  (6th  Cir.  1906)  140  Fed.  853, 
72  C  C  A.  553. 

"  Where  the  right  to  amend  in  bank- 
ruptcy proceedings  is  a  valuable  legal 
right,  the  action  of  the  district  judge  in 
refusing  the  amendment  may  be  revised  " 
under  section  24b.  Goodman  r.  Curtis, 
(5th  Cir.  1909)  174  Fed.  644,  reversing 
an  order  denying  the  bankrupt  the  right 
to  amend  his  schedule  to  supply  an  omis- 
sion through  mistake  to  claim  his  exemp- 
tions, and  citing  In  re  Carley,  (3d  Cir. 
1902)  117  Fed.  130,  55  C  C  A.  146,  which 
reversed,  on  petition,  an  order  denying  a 
creditor's  motion  to  amend  his  specifica- 
tions in  opposition  to  a  discharge. 

Orders  in  contempt  proceedings. — ^An  or- 
der not  made  with  a  view  to  obtain  posses- 
sion of  property  of  the  bankrupt  or  to 
enforce  a  prior  order  of  the  court,  but 
made  in  a  criminal  proceeding  to  punish 
by  fine  or  imprisonment  for  contempt  in 
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violating  an  injunction  against  the  bank- 
rupt and  others,  has  nothing  to  do  with 
the  estate  of  the  bankrupt,  and  is  not 
reviewable  on  a  petition  to  revise.  More- 
house r.  Pacific  Hardware,  etc.,  Co.,  (C. 
C.  A.  9th  Cir.  1910)  177  Fed.  337,  dis- 
tinguiahing  Mueller  t*.  Nugent,  (1902) 
184  U.  S.  1,  22  S.  Ct.  269,  46  U.  S. 
(L.  ed,)  405,  and  In  re  Cole,  (1st  Cir. 
1906)  144  Fed.  392,  75  C.  C.  A.  330,  (1st 
Cir.  1907)  163  Fed.  180,  90  C.  C.  A.  60, 
on  the  ground  that  "  those  were  not  pro- 
ceedings to  punish  for  contempt  already 
committed,  but  orders,  the  purpose  of 
which  was  to  require  the  payment  to  the 
trustees  of  the  money  of  the  estate,  and 
the  commitments  for  contempt  were  alter- 
native, and  for  the  purpose  of  compelling 
obedience  to  the  orders." 

"  It  would  seem  "  that  an  order  to  show 
cause  in  a  proceeding  for  contempt  is  not 
reviewable  on  petition,  for  the  reason  that 
it  is  not  an  interlocutory  order  which 
determines  any  substantial  right  of  the 
petitioners,  Morehouse  v.  Pacific  Hard- 
ware, etc.,  Co.,  (C.  C.  A.  9th  Cir.  1910) 
177  Fed.  337. 

An  order  adjudging  the  petitioner  guilty 
of  contempt  in  disobeying  an  order  to  pay 
over  a  sum  of  money  to  the  trustee  in 
bankruptcy,  and  ordering  that  he  be  com 
mitted  to  jail  unless  he  paid  the  money 
was  reviewed  on  petition  in  In  re  (iraess 
ler,  (C.  C.  A.  9th  Cir.  1907)  154  VgH.  478 

Review  of  rulings  prior  to  adjudication 
—  In  In  re  Oregon  Bulletin  Printing,  etc. 
Co.,  (1875)  3  Sawy.  529,  18  Fed.  Cas.  Xo 
10,560,  the  court  said:  "  No  case  has  been 
found  where  a  petition  for  review  has  been 
acted  on  before  a  final  judgment  upon  the 
petition  in  bankruptcy." 

Interlocutory  orders. — It  is  evident  from 
the  cases  cited  in  the  following  para- 
graphs of  this  note  that  revisory  juris- 
diction is  not  confined  to  orders  or 
judgments  final  within  the  tests  applied 
for  purposes  of  appeal.  But  in  consider- 
ing the  similar  provisions  in  the  Bankrupt 
Act  of  1867  it  was  said  that  the  revisory 
jurisdiction  "  cannot  be  invoked  before 
the  case  or  question  is  finally  decided  in 
the  lower  court,"  and  that  such  jurisdic- 
tion could  not  and  ought  not  to  be  **  in- 
voked to  the  manifest  delay  of  justice,  at 
every  step  in  the  progress  of  a  case  or 
disposition  of  a  question  in  the  District 
Court."  In  re  Oresjon  Bulletin  Printing, 
etc.,  Co.,  (1875)  3  Sawy.  (U.  S.)  529,  18 
Fed.  Cas.  No.  10,560. 

Premature  petition. —  In  Sturgiss  v, 
Corbin,  (C.  C.  A.  4th  Cir.  1905)  141  Fed. 
1,  it  was  held  that  the  petitioner  for  re- 
vision of  an  order  setting  aside  a  sale 
and  directing  a.  resale,  properly  followed 
the  West  Virginia  practice  on  appeals  in 
such  cases  by  refraining  from  filing  his 
petition  until  after  the  resale  was  made 
and   confirmed. 

Orders  of  a  miscellaneous  character  in 


the  last  dozen  years  expressly  or  impliedly 
held  reviewable  on  petition  are  as  follows: 

A  decree  directing  trustees  in  bank- 
ruptcy to  turn  over  certificates  of  stock 
and  proceeds  of  other  certificates  to  cer- 
tain claimants  thereof.  Thomas  v.  Tag- 
gart,  (1908)  209  U.  S.  385,  28  S.  Ct.  619, 
52  U.  S.   (L.  ed.)    845. 

A  decree  of  the  District  Court  in  favor 
of  a  trustee  in  bankruptcy  subrogating 
him  to  the  rights  of  certain  creditors  and 
authorizing  him  to  enforce  their  attach- 
ment liens  with  like  force  and  effect  as 
the  attaching  creditors  might  have  done 
had  not  the  bankruptcy  proceedings  inter- 
vened. Baltimore  First  Nat.  Bank  v, 
Staake,  (1906)  202  U.  S.  141,  26  S.  Ct. 
580,  60  U.  S.  (L.  ed.)  967;  McHarg  v, 
Staake,  (1906)  202  U.  S.  150,  26  S.  Ct. 
.'^84.  50  r.  S.   (L.  ed.)  971. 

A  decree  requiring  payment  to  the 
trustee  in  bankruptcy  of  a  sum  of  money 
as  a  part  of  the  assets  of  the  bankrupt's 
estate.  See  end  of  opinion  in  Schweer  v. 
Brown,  (1904)  195  U.  S.  171,  25  S.  Ct. 
16,  49  U.  S.    (L.  ed.)    144. 

A  decision  that  a  petitioner  in  involun- 
tary bankruptcy  had  a  provable  claim, 
denying  the  alleged  bankrupt's  motion  to 
dismiss  the  petition,  and  directing  that 
the  claim  of  the  petitioning  creditor  be 
liquidated  at  a  jury  trial  demanded  by  the 
alleged  bankrupt.  In  re  Frederic  L.  Grant 
Shoe  Co.,  (C.  C.  A.  2d  CMr.  1904)  130  Fed. 
881,  as  explained  in  Frederic  L.  Grant 
Shoe  Co.  V.  W,  M.  Laird  Co.,  (1909)  212 
U.  S.  445,  29  S.  Ct.  332,  63  U.  S.  (L.  ed.) 
691. 

Denial  of  an  application  by  an  individ- 
ual creditor  of  a  bankrupt  member  of  a 
firm  for  an  allowance  of  interest  out  of 
the  individual  estate  subsequent  to  the 
allowance  of  his  claim.  In  re  Chandler, 
(C.  C.  A.   7th   Cir.   1911)    184  Fed.  887. 

A  decision  denying  a  summary  order  to 
compel  the  bankrupt's  assignee  for  the 
benefit  of  creditors  to  turn  over  to  the 
trustee  assets  alleged  to  belong  to  the 
bankrupt.  In  re  Farrell,  (C.  C.  A.  6th 
Cir.  1910)    176  Fed.  605. 

An  order  directing  the  trustee  in  bank* 
ruptcy  to  pay  a  certain  sum  of  money  to 
the  petitioners.  In  re  Brown,  (C.  C.  A. 
2d  Cir.  1909)    174  Fed.  339. 

An  order  directing  the  turning  over  of 
property  or  money  by  a  third  person  to 
the  trustee  in  bankruptcy.  In  re  Rose 
Shoe  Mfg.  Co.,  (C.  C  A.  2d  Cir.  1909) 
168  Fed.  39. 

A  decision  on  objections  by  creditors  of 
a  bankrupt  to  an  account  rendered  by  the 
trustee,  which  seeks  to  charge  him  with 
property  as  having  come  into  his  posses- 
sion which  was  not  accounted  for,  being  a 
summary  proceeding  and  not  a  plenary 
suit.  In  re  Moore,  (0.  C.  A.  6th  Cir. 
1909)     166    Fed.    689. 

An  order  dismissing  a  petition  in  the 
nature  of  a  rei) levin  suit  seeking  to  have 
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delivered  to  him  certain  property  seized 
bv  the  receiver  in  bankruptcy.  Robs  v. 
Stroh,  (C.  C.  A.  3d  Cir.  1908)  166  Fed. 
528. 

Refusal,  solely  on  a  question  of  law,  of 
the  trustee's  petition  for  a  summary  order 
on  a  receiver  appointed  by  a  state  court 
to  deliver  property  to  the  trustee.  In  re 
Hecox,  (C.  C.  A.  8th  Cir.  1908)  164  Fed. 
823. 

An  adjudication  of  bankruptcy  against 
a  corporation,  the  question  being  one  of 
jurisdiction  and  presented  in  the  court 
below  and  in  the  appellate  court  on  an 
agreed  statement  of  facts.  Hall,  etc.,  Co. 
V.  Friday,  (C.  C.  A.  3d  Cir.  1907)  158 
Fed.  593,  reversed  on  certiorari,  but  im- 
pliedly affirmed  on  this  point  (1910)  216 
U.  S.  449,  30  S.  Ct.  261,  64  U.  S.  (L.  ed.) 
562,  26  L.  R.  A.   (N.  S.)   475. 

Denial  of  a  creditor's  application  to  set 
aside  a  bankrupt's  discharge  on  the  ground 
that,  if  the  facts  claimed  by  the  creditoi 
were  established,  they  would  not  warrant 
the  court  in  refusing  a  discharge.  In  re 
Louisville  Nat.  Banking  Co.,  (C.  C.  A.  6th 
Cir.  1908)  158  Fed.  403,  the  question  being 
''  one  of  administration." 

An  order  setting  aside  an  allowance  of 
a  secured  claim  and  requiring  the  creditor 
to  pay  to  the  trustee  a  siun  received 
through  an  unlawful  preference.  In  re 
Louisville  First  Nat.  Bank,  (C.  C.  A.  6th 
Cir.  1907)  155  Fed.  100,  dismissing  an 
appeal  united  with  the  petition  for  review. 

An  order  denying  a  claim  to  certain 
exemptions  asserted  by  the  wife  of  a  bank- 
rupt. In  re  Youngstrom,  (C.  C.  A.  8th 
Cir.  1907)    153  Fed.  98. 

An  order  made  in  a  proceeding  between 
the  trustee  in  bankruptcy  and  a  prior 
assignee  to  determine  the  right  to  property 
in  the  custody  of  the  court  or  its  pro- 
ceeds. O'Dell  V.  Boyden,  (6th  Cir.  1906) 
150  Fed.  731,  10  Ann.  Cas.  239,  80  C.  C.  A. 
397. 

An  order  denying  to  holders  of  debts 
against  a  partnership  the  right  of  partici- 
pation in  the  individual  assets  of  the 
bankrupt  partner  until  the  individual 
creditors  of  the  bankrupt  were  paid. 
Euclid  Nat.  Bank  v.  Union  Trust,  etc., 
Co.,  (C.  C.  A.  4th  Cir.  1906)  149  Fed. 
975,  certiorari  dcnicrf  (1907)  205  U.  S. 
547,  27  S.  Ct.  793,  51  U.  S.   (L.  ed.)   924. 

A  decree  of  the  District  Court  asserting 
its  jurisdiction,  on  petition  by  the  trustee 
in  bankruptcy  for  an  order  to  sell  real 
estate  in  liis  possession,  to  determine  the 
validity  of  claims  to  it  or  liens  against  it, 
and  ruling  that  if  such  adverse  claimants 
did  not  choose  to  come  in  voluntarily  and 
set  up  their  claims  they  might  be  brought 
in  by  subpoena  on  the  trustee's  petition. 
In  re  xMcMahon,  (6th  Cir.  1906)  147  Fed. 
684,  77  C.  C.  A.  668. 

An  order  requiring  the  bankrupt  to 
assign  and  turn  over  to  his  trustee  certain 
life  insurance  policies  as  property  of  his 


estate.  In  re  Mertens,  (C.  C.  A.  2d  Cir. 
1905)  142  Fed.  446,  affirmed  in  (1907) 
206  U.  S.  202,  27  S.  Ct.  488,  51  U.  S. 
(L.  ed.)  771. 

An  order  requiring  a  bankrupt  to  pay 
over  to  the  trustee  a  sum  of  money  as 
assets  of  the  estate  or  in  the  alternative 
to  be  committed  to  jail.  Samel  i;.  Dodd, 
(C.  C.  A.  5th  Cir.  1906)  142  Fed.  68, 
certiorari  denied  in  (1906)  201  U.  S.  646, 
26  S.  Ct.  761,  50  U.  S.  (L.  ed.)  903. 

Orders  requiring  members  of  a  bank- 
rupt partnership  to  schedule  and  surren- 
der their  individual  property.  Dickas  v. 
Barnes,  (6th  Cir.  1906)  140  Fed.  849, 
72  C.  C.  A.  261. 

A  decree  relating  to  the  distribution  of 
the  proceeds  of  a  sale  of  real  estate  made 
by  a  trustee  in  bankruptcy.  In  re  Groetz- 
inger,  (C.  C.  A.  3d  Cir.  1903)  127  Fed. 
124. 

An  order,  on  petition  of  a  creditor,  di- 
recting the  sale  of  property  which  had 
previously  been  set  apart  to  the  bankrupt 
as  a  homestead.  Ingram  v.  Wilson,  ( C.  C. 
A.  8th  Cir.  1903)   125  Fed.  913. 

A  decree  denying  a  chattel  mortgagee's 
right  to  a  fund  arising  out  of  the  mort- 
gaged property,  which  by  agreement  ht 
had  turned  over  to  the  Bankruptcy  Court 
reserving  the  right  to  pursue  the  fund. 
In  re  Antigo  Screen  Door  Co.,  (C*.  C.  A. 
7th  Cir.  1903)   123  Fed.  249. 

Earlier  cases,  not  all  of  which  are  en- 
tirely trustworthy  precedents  in  view  of 
subsequent  decisions  of  the  Supreme  Court 
more  definitely  determining  the  respective 
jurisdictions  given  by  sections  245,  24a, 
and  25a.' 

**  The  dividing  line  between  the  judg- 
ments and  orders  of  the  Bankrupt  Court 
which  can  be  reviewed  by  appeal  or  writ 
of  error  only  and  those  which  may  be 
reviewed  by  petition  for  review  is  some- 
what obscure  and  shadowy."  Per  Cald- 
well, C.  J.,  in  In  re  Blair,  (C.  C.  A.  1901) 
106  Fed.  665.  From  the  enactment  of  the 
Bankrupt  Act  in  1898  down  to  volume  117 
of  the  Federal  Reporter,  orders  and  judg- 
ments were  reviewed  on  petition  in  the 
following  cases: 

An  order  sustaining  a  demurrer  to  and 
dismissing  a  creditor's  petition  to  vacate 
an  adjudication  in  voluntary  proceedings 
—  on  petition  of  the  creditor.  In  re  Ives, 
(C.  C.  A.  1902)    113  Fed.  911. 

An  order  denying  the  bankrupt's  appli- 
cation for  leave  to  amend  his  schedule  so 
as  to  increase  his  claim  for  exeinption  — 
on  petition  of  the  bankrupt.  Moran  «. 
King,  (C.  C.  A.  1901)  111  Fed.  730. 

An  order  overruling  a  demurrer  to  a 
petition  to  reinstate  a  dismissed  involun- 
tary petition  for  adjudication  —  on  peti- 
tion by  one  of  the  respondents  to  the 
petition  in  the  Bankruptcy  Court.  In  re 
,lennison  Mercantile  Co.,  (C  C  A.  19Q2) 
112  Fed.  966. 
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An  order  vacating  an  order  which  per- 
mitted a  bankrupt  to  amend  his  schedule 
of  creditors  —  on  petition  of  the  bankrupt. 
In  re  Hawk,  (C.  C.  A.  1902)  114  Fed.  916. 

An  order  confirming  a  referee's  appoint- 
ment of  a  trustee  —  on  petition  of  cred- 
itors probably.  In  re  Henschel,  (C.  C.  A. 
1902)    113  Fed.  443. 

An  order  confirming  the  referee's  ap- 
proval of  the  creditors  election  of  a  trus- 
tee. In  re  McGill,  (C.  C.  A.  1901)  106 
Fed.  67. 

An  order  enjoining  the  petitioner  from 
issuing  execution  on  a  judgment  entered 
in  a  state  court  against  the  trustee  in 
bankruptcy.  In  re  Xeely,  (C.  C.  A.  1902) 
113  Fed.  210. 

An  order  restraining  further  prosecution 
of  an  attachment  suit  in  a  state  court 
against  the  bankrupt  —  on  petition  of  the 
attaching  creditors.  Bear  v.  Chase,  (C. 
C.  A.'  1900)  99  Fed.  920. 

An  order  staying  proceedings  in  a  suit 
in  a  state  court  brought  by  a  creditor  and 
pending  at  the  time  of  the  adjudication 
in  bankruptcy  —  on  petition  of  the  cred- 
itor. In  re  Lesser,  (C.  C  A.  1900)  99 
Fed.  913. 

An  order  restraining  prosecution  of  a 
replevin  suit  in  a  state  court  against  the 
trustee  and  referring  the  claim  of  the 
plaintiff  to  the  referee  in  bankruptcy  — 
on  petition  of  the  claimant.  In  re  Rus- 
sell, (C.  C.  A.  1900)    101  Fed.  248. 

An  order  overruling  a  demurrer  to  the 
trustee's  petition  for  an  injunction  to 
restrain  the  prosecution  of  qertain  suits 
against  him.  Camp  v,  Zellars,  (C.  C.  A. 
1899)    94  Fed.  799. 

An  order  denying  the  trustee's  applica- 
tion to  stay  prosecution  of  a  suit  in  a 
•state  court  to  enforce  a  lien  —  on  petl* 
tion  of  the  trustee.  In  re  Horton,  (C.  C. 
A.   1900)    102  Fed.  986. 

An  order  refusing  to  enjoin  prosecu- 
tion of  a  suit  brought  against  the  bank- 
rupt in  a  state  court  —  on  petition  of  the 
bankrupt.  In  re  Marshall  Paper  Co., 
(C.  C.  A.  1900)    102  Fed.  872. 

An  order  granting  leave  to  make  the 
trustee  a  party  to  a  foreclosure  suit 
against  the  bankrupt  in  a  state  court, 
and  an  order  denying  the  trustee's  peti- 
tion for  an  injunction  against  further 
prosecution  of  the  foreclosure  suit  —  on 
petition  of  the  trustee.  In  re  San  Gabriel 
Sanatorium  Co.,  (C.  C.  A.  1900)  102  Fed. 
310,   (C.  C.  A.  1901)    111  Fed.  892. 

An  order  directing  the  trustee  to  sell 
property  in  the  lawful  custody  of  a  state 
court  which  had  ordered  a  sale  thereof 
by  its  commissioner  —  pn  petition  of  the 
commissioner.  Frazier  r.  Southern  L.  & 
T.  Co.,  (CCA.  1900)   99  Fed.  707. 

An  order  directing  a  sheriff  to  pay  over 
to  the  trustee  the  proceeds  of  a  sale  on 
execution  i.ssuing  from  a  state  court 
against  the  bankrupt  —  on  petition  of  the 


sheriff  and  the  execution  creditor  prob- 
ably, fn  re  Kennedy,  (C.  C.  A.  1900)  105 
Fed.  897. 

An  order  denying  the  trustee's  applica- 
tion  for  an   order  of  the   character   last 
above    mentioned  —  on    petition    of    the 
trustee.     In  re  Seebold,    (C.  C.  A.  1901) 
106  Fed.  910. 

A  summary  order  requiring  a  sheriff 
holding  property  under  state  process  to 
surrender  it  to  the  trustee  —  on  petition 
of  the  sheriff.  In  re  Francis-Valentine 
Co.,   (C.  C.  A.  1899)   94  Fed.  793. 

A  summary  order  requiring  an  agent 
of  the  bankrupt  to  surrender  to  the  trus- 
tee certain  alleged  assets  in  his  posses- 
sion, and  an  order  of  commitment  for 
refusing  to  obey  —  on  petition  of  the  de- 
fendant in  the  proceedings.  In  re  Nugent, 
(C  C.  A.  1901)    105  Fed.  681. 

An  order  directing  a  bankrupt  wife  and 
her  husband  to  transfer  a  liquor  license 
to  the  trustee  for  the  purpose  of  sale. 
Fisher  v.  Cushman,  (C.  C.  A.  1900)  103 
Fed.  860. 

An  order  requiring  the  bankrupt  to 
surrender  assets  in  his  possession  to  the 
trustee  on  pain  of  imprisonment  for  con- 
tempt. In  re  Schlesinger,  (C.  C.  A.  1900) 
102  Fed.  117. 

An  order  committing  the  bankrupt  for 
disobedience  of  an  order  to  surrender  cer- 
tain assets  to  the  trustee  —  on  petition 
of  the  bankrupt.  In  re  Rosser,  (C.  C.  A. 
1900)  101  Fed.  562;  In  re  Purvine,  (C. 
C.  A.   1899)    96   Fed.   192. 

An  order  dismissing  the  trustee's  peti- 
tion for  an  order  requiring  the  bankrupt 
to  surrender  certain  alleged  assets  to  the 
trustee.  In  re  Wetmore,  (C  C.  A.  1901) 
108  Fed.  620. 

A  summary  order  requiring  an  adverse 
claimant  of  property  to  surrender  it  to 
the  trustee  as  assets  of  the  estate  —  on 
petition  of  the  claimant.  Blumberg  v. 
Bryan,   (C.  C.  A.  1901)    107  Fed.  673. 

A  summary  order  requiring  an  adverse 
claimant  to  surrender  alleged  assets  to 
the  trustee  —  on  petition  of  the  claimant. 
In  re  Abraham,   (C.  C  A.  1899)   93  Fed. 

767. 

An  order  requiring  the  bankrupt's 
general  assignee  for  the  benefit  of  cred- 
itors to  surrender  the  assigned  property 
to  the  trustee  —  on  petition  of  the  as- 
signee. Sinsheimer  v.  Simonson,  (C.  C. 
A.  1901)  107  Fed.  898;  Smith  v.  Belford, 
(C.  C.  A.  1901)    106  Fed.  658. 

An  order  enjoining  the  alleged  bank- 
rupt's general  assignee  for  the  benefit  of 
creditors  from  disposing  of  the  assigned 
property  until  adjudication  upon  the  in- 
voluntary petition  —  on  petition  of  the 
assignee.  In  re  Gutwillig,  (C.  C.  A.  1899) 
92  Fed.  337;  Davis  v.  Bohle,  (C.  C  A. 
1899)   92  Fed.  325. 

An  order  requiring  a  state  court  re- 
ceiver to  surrender  property  to  the  trus- 
tee,   and    an    order    of    commitment    for 
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refusing  to  obey  —  on  petition  of  the 
receiver.  Carling  r.  Seymour  Lumber  Co., 
(C.  C.  A.   10021    113  Fed.  4S3. 

An  order  appointing  a  receiver  of  prop- 
erty in  possession  of  an  adverse  claimant, 
and  an  order  confirming  the  receiver's 
sale  of  the  property  pursuant  to  an  order 
of  court  —  on  joint  petition  of  the  ad- 
verse claimant  and  the  bankrupt.  Beach 
i\  Macon  (Jrocery  Co.,  (C.  C  A.  1902) 
116  Fed.    143. 

An  order  dismissing  the  trustee's  peti- 
tion for  an  order  directing  attaching  cred- 
itors to  pay  over  to  him  the  proceeds  of 
tlie  attachment  sale  —  on  petition  of  the 
trustee.  Botts  r.  Hammond,  (C.  C.  A. 
1900)    99   Fed.   916. 

An  order  overruling  a  demurrer  to  a 
petition  by  the  trustee  against  testa- 
mentary trustees  to  secure  trust  income 
as  assets  —  on  petition  of  the  testament- 
ary trustees.    In  re  Baudouine,  (C  C.  A. 

1900)  101    Fed.    574. 

An  order  of  seizure  and  sequestration 
of  the  bankrupt's  effects  in  the  hands  of 
a  creditor  —  on  petition  by  the  creditor. 
Philips  f.  Turner,  (C.  C.  A.  1902)  114 
Fed.  726. 

An  order  directing  the  trustee  to  sell 
the  bankrupt's  seat  in  a  stock  exchange. 
In  re  Page,   (C.  C  A.  1901)    107   Fed.  89. 

An  order  discharging  the  bankrupt 
from  arrest  on  an  execution  issuing  from 
a  state  court  —  on  petition  of  the  execu- 
tion creditor.     In  re  Marcus,    (C.   C   A. 

1901)  105  Fed.  907. 

\n  order  denying  an  application  made 
under  section  9b  for  an  order  of  arrest  of 
the  bankrupt  —  on  petition  of  the  trus- 
tee. In  re  Hassenbusch,  (C.  C.  A.  1901) 
108    Fed.    35. 

An  order  fining  tlie  petitioner,  president 
of  a  corporation,  for  refusal  to  produce 
the  books  of  the  corporation  in  hi«  cus- 
tody for  examination  before  the  referee 
in  bankruptcy.     In  re  Horgan,    (C.  C.  A. 

1899)  98   Fed.  414. 

A  judgment  in  favor  of  the  trustee  on 
his  bill  to  set  aside  an  alleged  fraudulent 
transfer  by  the  bankrupt  —  on  petition 
oi  the  alleged  fraudulent  transferee.  Wall 
r.  Cox,  (C.  C.  A.  1900)   101  Fed.  403. 

An  order  overruling  a  demurrer  to  a 
bill  filed  by  the  trustee  to  set  aside  an 
alleged  fraudulent  transfer  by  the  bank- 
rupt—  on  petition  of  the  defendant  in 
the  suit.  In  re  Orman,  (C.  C.  A.  1901) 
107   Fed.   101. 

An  order  denying  the  bankrupt's  claim 
to  an  exemption  —  on  petition  of  the 
bankrupt.      In    re    llindman,     (C.    C.    A. 

1900)  104  Fed.  331;  In  re  Carpenter, 
(C.  C.  A.  1901)  109  Fed.  o.lH;  Richardson 
V.  Woodward,  (C.  C.  A.  1900)  104  Fed. 
B73;  In  re  Tollett,  (C.  C.  A.  1901)  106 
Fed.    866. 

An  order  adjudging  that  the  bankrupt 
lad  abandoned  liis  right  to  a  honicsteHd 


exemption  and  disallowing  his  claim  there- 
to —  on  petition  of  the  bankrupt.  In  re 
Mayer,  (C.  C.  A.  1901)    108  Fed.  699. 

An  order  denying  the  bankrupt's  claim 
to  exemption  of  an  insurance  policy  —  on 
petition  of  the  bankrupt  probably.  In  re 
Scheld,  (C.  C.  A.  1900)    104  Fed.  870. 

An  order  allowing  a  claim  to  exemptions 

—  on  petition  of  the  trustee,  hi  re  Fried- 
rich,  (C.  C.  A.  1900)  100  Fed.  284;  In  re 
Ilolden,  (C.  C.  A.  1902)  113  Fed.  141,  (C. 
C.  A.  1902)  114  Fed.  650;  In  re  Falconer, 
(C.  C.  A.  1901)   110  Fed.  111. 

An  order  adjudging  priority  to  a  cred- 
itor's claim.  In  re  Worcester  Countv, 
(C.  C.  A.  1900)  102  Fed.  808,  reviewed 
on  petition  of  a  trustee;  In  re  Rouse,  (C. 
C.  A.  1899)  91  Fed.  96,  reviewed  on  peti- 
tion of  opposing  general  creditors. 

An  order  sustaining  an  intervener's 
claim  to  a  lien  and  preferential  payment 

—  on  petition  of  the  trustee  probably.  In 
re  Oconee  Milling  Co.,  (C  C.  A.  1901)  109 
Fed.  866. 

An  order  disallowing  a  claim  to  a  pref- 
erential lien  —  on  petition  of  the  claim- 
ant. In  re  Pekin  Plow  Co.,  (C.  C.  A. 
1901)    112  Fed.   308. 

An  order  adjudging  that  a  claim  of 
preference  for  labor  was  not  a  preferential 
claim  —  on  petition  of  the  claimant.  In  re 
Laird,  (C.  C.  A.  1901)   109  Fed.  550. 

An  order  awarding  priority  to  certain 
laborers'  claims  —  on  petition  of  post- 
poned claimants.  In  re  Kerby-Dennis  Co., 
(C.  C.  A.  1899)   96  Fed.  116. 

An  order  allowing  a  claim  but  denying 
the  benefit  of  subrogation  to  the  rights  of 
a  mortgagee  —  on  petition  of  the  claimant. 
Courier- Journal  Job-Printing  Co.  v. 
Schaefer-Mever  Brewing  Co.,  (C.  C.  A. 
1900)    101  Fed.  699. 

An  order  requiring  a  creditor  to  sur- 
render an  alleged  preference  as  a  condition 
to  allowance  of  his  claim  —  on  petition  of 
the  creditor.  In  re  Abraham  Steers  Lum- 
ber Co.,  (C.  C.  A.  1901)   112  Fed.  406. 

An  order  directing  the  trustee  to  pay  to 
a  chattel  mortgagee  of  the  bankrupt's  pred- 
ecessor in  title  the  proceeds  of  a  sale  of 
the  mortgaged  property  —  cm  petition  of 
the  bankrupt  and  the  trustee.  In  re 
Standard  Laundry  Co.,  (C.  C.  A.  1902) 
116  Fed.  476. 

An  order  denying  the  claim  of  a  chattel 
mortgagee  of  the  bankrupt  to  the  proceeds 
of  a  sale  of  the  mortgaged  property  —  on 
petition  of  the  mortgagee.  McXair  v,  Mc- 
Intyre,  (C.  C.  A.  1902)   113  Fed.  113. 

An  order  disallowing  a  judgment  cred- 
itor's claim  to  a  lien  on  a  fund  in  court 

—  on  petition  of  the  crinlitor.  In  re  Rich- 
ards, {V.  C.  A.  1899)   96  Fetl.  935. 

An  order  in  favof  of  the  claimant  to  a 
fund  in  the  hands  of  the  trustee  —  on  pe- 
tition of  the  trustee.  In  re  Eggert,  (C.  C. 
A.  1900)   102  Fed.  735. 

An  order  of  distribution  denying  a 
mortgagee's  claim  to  priority  of  lien  —  on 
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petition  of  the  mortgagee.    /•  re  Ait,  (C. 
C.  A.  1901)    105  Fed.  754. 

An  order  di reciting  the  trustee  to  pay 
over  a  fund  to  the  claimant  thereof  —  on 
petition  of  the  trustee.  Hutchinson  v. 
Le  Roy,  (C.  C.  A.  1902)   113  Fed.  202. 

An  order  allowing  a  claim  to  a  fund  in 
the  court  —  on  petition  of  the  trustee.  In 
re  Georgia  Handle  Co.,  (C.  C.  A.  1901) 
109  Fed.  632;  In  re  New  York  Economical 
Printing  Co.,  (C.  C.  A.  1901)  110  Fed.  614. 

An  order  denying  a  claim  to  a  fund  in 
the  court  —  on  petition  by  the  claimant. 
In  re  Lemmon,  etc.,  Co.,  (C.  C.  A.  1901) 
112  Fed.  296. 

An  order  adjudging  priority  to  an  at- 
taching creditor  against  the  proceeds  of 
the  attached  property  —  on  petition  of  the 
trustee  probably.  In  re  Beaver  Coal  Co., 
(C.  C.  A.  1902)*  113  Fed.  889. 

An  order  denying  an  application  for  an 
order  to  the  marshal  to  surrender  prop- 
erty to  the  mortgagee  thereof  —  on  peti- 
tion of  the  mortgagee.  In  re  Young,  (C. 
C.  A.  1901)   111  Fed.  158. 

An  order  directing  the  trustee  to  re- 
turn certain  property  to  the  claimant 
thereof,  the  trustee  claiming  it  as  assets 
of  the  estate  —  on  petition  of  the  trustee, 
it  seems.  In  re  Garcewich,  (C.  C.  A. 
1902)    115  Fed.  87. 

An  order  staying  the  bankrupt's  appli- 
cation for  diacharge  to  await  settlement 
by  the  court  of  the  rights  of  creditors  hold- 
ing homestead  waiver  notes  and  establish- 
ing a  lien  in  favor  of  such  creditors  —  on 
petition  of  the  bankrupt.  Woodruff  v. 
Cheeves.  (C.  C.  A.  1901)    105  Fed.  601. 

An  order  refusing  to  entertain  specifica- 
tions of  objection  to  a  discharge  which 
were  not  sufficiently  verified  —  on  petition 
of  the  opposing  creditors.  In  re  Brow^n, 
(C.  C.  A.   1901)    112  Fed.  49. 

An  order  denying  leave  to  a  creditor  to 
amend  his  specification  of  objections  to  a 
discharge  —  on  petition  of  the  creditor. 
In  re  Carlev,  (C.  C.  A.  1902)  117  Fed. 
130. 

An  order  refusing  to  appoint  a  trustee 
to  ndmJnister  newlv  discovered  assets,  the 
original  trustee  having  rendered  his  final 
accounts  and  been  discharged  —  on  peti- 
tion of  a  creditor  who  filed  his  elflim  sub- 
sequent to  the  discharge.  In  re  Newton, 
(C.  C.  A.  1901)    107  Fed.  429. 

Presentation  and  reservation  in  lower 
conrt  of  grounds  of  review. —  The  Circuit 
Court  of  Appeals  will  not  ordinarily  take 
jurisdiction  of  propositions  not  brought 
specifically  to  the  attention  of  the  District 
Court.  In  re  Boston  I)rv  Goods  Co.,  ( 1st 
Cir.  1903)  125  Fed.  226^60  C.  C.  A.  118; 
Shoe,  etc/>  Reporter,  Petitioners,  ( 1st  Cir. 
1904)   129  Fed.  ySS.  64  C.  C.  A.  156. 

An  objection  to  specifications  of  ob- 
jections to  a  bankrupt's  dincharge,  on  the 
ground  that  the  jurat  was  insufticient,  can- 
not be  made  for  the  first  time  on  a  peti- 
tion for  review.     E.   II.   Go<lshalk  Co.   v. 
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Sterling,  (C.  C.  A.  8d  Cir.  1904)   129  Fed. 
680. 

Where  it  was  not  objected  in  the  Dis- 
trict Court  that  part  of  the  property  of 
a  bankrupt  ordered  to  be  sold  had  not 
been  inventoried  in  the  manner  required 
by  the  Bankruptcy  Act,  such  objection 
would  not  be  considered  on  a  revisiouary 
petition.  Shoe,  etc.,  Reporter,  Petitioners, 
(C.  C.  A.  1st  Cir.  1904)   129  Fed.  5S8. 

Where  the  only  jurisdictional  question 
urged  in  the  District  Court  was  by  way  of 
objection  to  the  granting  of  the  orders 
sought  to  be  reviewed,  the  Circuit  Court 
of  Appeals  could  not  pass  upon  an  objec- 
tion to  the  jurisdiction  of  the  whole  bank- 
ruptcy proceeding.  In  re  New  York  Tun- 
nel Co.,  (C.  C.  A.  2d  Cir.  1908)  159  Fed. 
688. 

On  petition  to  review  an  order  directing 
petitioners  to  pay  over  to  a  temporary  re- 
ceiver a  certain  sum  of  money,  an  obiec- 
tion  that  a  copy  of  the  testimony  taken 
under  section  21a,  supra,  was  not  served 
with  the  order  to  show  cau»*e,  comes  too 
late  if  not  made  at  or  before  tue  argument 
in  the  court  below.  In  re  Friedman,  (C. 
C.  A.  2d  Cir.  1908)    161  Fed.  260. 

So  an  objection  that  petitioners  were 
given  no  opportunity  to  cross-examine  wit- 
nesses who  testified  against  them  is  un- 
available if  no  request  to  be  allowed  to 
cross-examine  them  was  made.  In  re 
Friedman,  (C.  C.  A.  2d  Cir.  1908)  161 
Fed.  260,  where  the  court  said;  "The 
case  difl'ers  fundamentally  from  In  re 
Rosser,  (8th  Cir.  1900)  101  Fed.  562,  41 
C.  C.  A.  497,  where  the  bankrupt  never 
had  any  opportunity  to  show  cause  why 
he  should  not  be  ordered  to  turn  over  cer- 
tain money." 

Likewise  the  record  ought  to  show  that 
the  petitioners  objected  to  the  jurisdiction 
of  the  Bankruptcy  Court  to  determine  sum- 
marily the  question  whether  the  money 
was  or  was  not  the  property  of  the  bank- 
nipt,  in  order  to  preserve  such  objection 
for  consideration  on  the  petition  for  re- 
vision. So  suggested  in  In  re  Friedman, 
(C.  C.  A.  2d  Cir.  1908)    161  Fed.  260. 

Time  for  filing  petition  —  When  no 
rule  of  court  preacribea  time. —  The 
Bankruptcy  Act  does  not  prescribe  a  limit 
of  time  within  which  a  petition  to  super- 
intend and  revise  must  be  filed,  and 
none  has  been  fixed  by  the  General  Orders 
in  bankruptcy,  nor  by  any  rule  of  court  in 
most  of  the  Circuit  Courts  of  Appeals. 
"  It  does  not,  however,  follow  from  this 
lack  of  limitation  that  the  Courts  of  Ap- 
peals will  entertain  petitions  to  revise  any 
of  the  proceedings  of  the  inferior  courts 
of  bankruptcy  which  a  disappointed  liti- 
gant may  seek  to  challenge  without  regard 
to  the  time  which  has  elapsed  between  the 
(Inte  of  the  proceeding  and  the  presenta- 
tion of  the  petition.  One  of  the  main  pur- 
poses of  the  law  was  to  provide  a  speedy 
method    whereby    a    bankrupt   might   be 
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filially  discharged  from  liability  to  his 
creditors  and  his  property  might  be  equi- 
tably distributed  among  them.  This  object 
would  be  entirely  defeated  if  the  orders 
and  judgments  in  bankruptcy  were  for- 
ever open,  or  were  open  for  an  uncertain 
or  unknown  time,  to  revision  and  reversal 
upon  petitions  under  section  24b,  because 
in  that  case  they  would  never  become  or  be 
known  to  be  either  final  or  conclusive.  An 
uncertainty  relative  to  the  time  within 
which  such  petitions  may  be  maintained 
necessarily  leaves  the  conclusiveness  of  the 
orders  of  the  Bankruptcy  Courts  in  doubt 
and  thus  tends  to  defeat  one  of  the  main 
purposes  of  the  law.  There  ought,  there- 
fore, to  be  a  well-known  and  certain  limit 
to  the  time  within  which  such  judgments 
and  orders  may  be  challenged  in  matter 
of  law  by  petition  ns  well  as 'by  appeal." 
Per  Sanborn,  J.,  in  In  re  Holmes,  (C.  C. 
A.  8th  Cir.  1906)  142  Fed.  391.  For  sim- 
ilar sentiments  see  Blanchard  v.  Ammons, 
(C.  C.  A.  9th  Cir.  1910)   183  Fed.  656. 

The  several  Circuit  Courts  of  Appeals 
have  adopted,  in  their  reported  opinions, 
either  a  definite  limitation  or  a  limitation 
depending  somewhat  upon  the  circum- 
stances of  each  case.  By  the  express  terms 
of  section  24&  the  power  there  conferred 
is  a  "  jurisdiction  in  equity,"  and  "  a  pe- 
tition for  revision,  like  all  proceedings  in 
bankruptcy,  is  a  proceeding  in  equity." 
In  re  Holmes,  (C.  C.  A.  8th  Cir.  1906)  142 
Fed.  391,  394.  General  Order  No.  37  pro- 
vides that  "  in  proceedings  in  equity  in- 
stituted for  the  purpose  of  carrying  into 
effect  the  provisions  of  the  Act,  or  for  en- 
forcing the  rights  and  remedies  given  by 
it,  the  rules  of  equity  practice  established 
by  the  Supreme  Court  shall  be  followed  as 
nearly  as  may  be."  By  liberal  construc- 
tion of  the  order  it  would  extend  not  only 
to  what  are  denominated  the  equity  rules, 
but  to  rules  of  practice  in  equity  estab- 
lished alone  by  decisions  of  the  Supreme 
Court.  Now,  it  is  well  settled  in  that 
court  that  bills  of  review  to  correct  errors 
apparent  upon  the  face  of  the  record  may 
not  be  successfully  maintained,  unless  they 
are  filed  within  the  times  limited  for  the 
review  by  appeal  of  the  decrees  they  ques- 
tion. Caaes  cited  in  In  re  Holr.ies,  (C.  C. 
A.  8th  Cir.  1906)  142  Fed.  391,  393,  394. 
And  petitions  for  superintendence  and  re- 
vision in  matters  of  law  under  the  Bank- 
ruptcy Act  are  available  only  to  correct 
errors  apparent  upon  the  face  of  the 
record.  Case  last  above  cited,  and  cases 
cited,  8upraj  in  this  note  to  section  246. 
Hence,  the  reason  of  the  limitation  for 
bills  of  review  being  even  more  persuasive 
and  compelling  in  the  case  of  petitions  for 
superintendence  and  revision  in  bank- 
ruptcy, it  has  been  held  in  two  circuits 
that  such  a  petition  cannot  be  maintained 
after  expiration  of  the  six  months  period 
for  appeal  to  the  Circuit  Court  of  Appeals, 
which  is  prcHcribed  in  section  11  of  the 
Circuit  Court  of  Appeals  Act  of  1891,  ch. 


617,  26  Stat.  L.  829  (title  Jttdigiaby ) .  See 
note  to  last  clause  of  section  25a  (3)  ;  In 
re  Holmes,  (C.  C.  A.  8th  Cir.  1905)  142  Fed. 
391,  dismissing  a  petition  for  revision  in 
the  case  of  what  it  regarded  as  an  appeaU 
able  order,  because  the  six  months  period 
for  appeal  had  elapsed  three  days  before 
the  petition  was  filed;  In  re  \Vorce8ter 
County,  (C.  C.  A.  1st  Cir.  1900)  102  Fed. 
808,  sustaining  a  petition  for  revision  of 
an  order  regarded  as  nonappealable,  filed 
within  six  months,  the  court  saying,  how- 
ever, "  certainly,"  the  limit  of  time  "  can 
be  no  shorter."  In  one  of  those  circuits 
this  time  limit  was  applied  to  a  petition 
to  revise  an  order  in  bankruptcy  by  a  Dis- 
trict Court  of  a  territory.  In  re  Tomlin- 
son  Co.,  (C.  C.  A.  8th  Cir.  1907)  164  Fed. 
834,  dismissing  a  petition  filed  by  a  bank- 
rupt more  than  sixteen  months  after  an 
oraer  was  made  in  the  District  Court  of 
Okli^oma  territory  denying  his  motion  to 
quash  service  of  the  subpoena,  and  refer- 
ring to  the  time  limit  as  being  six  months. 
See  also  Blanchard  i;.  Ammons,  (CCA. 
9th  Cir.  1910)  183  Fed.  666,  a  case  from 
a  territory. 

In  another  circuit  it  was  held,  in  a  case 
of  a  petition  for  review  of  a  nonappealable 
order,  that  the  petition  ought  ordinarily 
to  be  filed  within  six  months,  but  that  in 
the  absence  of  a  standing  rule  on  the  sub- 
ject, a  longer  delay  would  be  tolerated 
where  there  was  a  reasonable  excuse  for  it. 
In  re  Groetzinger,  (C  C  A.  3d  Cir.  1903) 
127  Fed.  124,  where  the  court  denied  a  mo- 
tion to  dismiss  a  petition  for  revision,  not 
filed  within  six  months,  of  an  order  re- 
lating to  the  distribution  of  the  proceeds 
of  the  sale  of  real  estate  made  by  the 
trustee  in  bankruptcy,  it  appearing  from 
the  certificate  of  the  clerk  of  the  District 
Court,  and  otherwise,  that  important  evi- 
dence, to  wit,  the  books  of  the  bankrupt, 
without  fault  on  the  part  of  the  peti- 
tioners, had  disappeared  and  could  not  be 
found,  and  that  the  judge  below  had  made 
two  orders  enlarging  the  time  for  filing 
the  record  with  reference  to  an  appeal 
taken  simultaneously  with  the  petition 
for  review. 

In  Blanchard  v.  Ammons,  (C  C  A.  9th 
Cir.  1910)  183  Fed.  666,  where  a  petition 
for  revision  was  dismissed  because  of  a 
delay  of  more  than  three  years  without 
reasonable  excuse,  the  court  said:  "An  ap- 
peal from  the  adjudication  of  bankruptcy 
is  required  to  be  taken  within  ten  days, 
and  by  analogy  it  would  seem  that  a  peti- 
tion for  revision  of  the  adjudication  of 
bankruptcy  ought  to  be  taken  within  a 
similar  time,  unless  there  are  circum- 
stances excusing  delay.  But  the  courts 
have  generally  held  that  a  petition  for  re- 
vision must  be  presented  within  six 
months." 

In  In  re  Good,  (C  C  A.  8th  Cir.  1900) 
99  Fed.  389,  the  court  was  evidently  of 
opinion  .that  if  an  adjudication  of  bank- 
ruptcy could  be  revieweid  on  a  petition  to 
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revise,  this  could  only  be  done  on  a  peti- 
tion filed  within  the  ten  days  limited  for 
an  appeal  from  the  order.  See  also  on 
that  point  the  remarks  of  the  court  in  In 
re  Friend,  (C.  C.  A.  7th  Cir.  1906)  134 
Fed.  778,  780;  In  re  Sweetser,  (C.  G.  Mass. 
1907)   167  Fed.  567. 

In  In  re  Youngstrom,  (G.  G.  A.  8th  Gir. 
1907)  163  Fed.  98,  a  motion  to  dismiss  a 
petition  for  revision  was  denied,  "  as  the 
order  sought  to  be  revised  is  not  one  of 
those  made  specially  appealable  by  section 
25a,  and  as  the  petition  waa  presented 
within  the  six  months  generally  limited 
for  invoking  the  appellate  jurisdiction  of 
a  Gircuit  Gourt  of  Appeals." 

In  In  re  New  York  Economical  Printing 
Go.,  (G.  G.  A.  2d  Gir.  1901)  106  Fed.  839, 
a  motion  to  dismiss  a  petition,  made  on 
the  ground  that  the  same  had  not  been 
taken  within  ten  days,  was  denied,  the 
court  saying,  "  we  do  not  think  there  has 
been  any  unreasonable  delay  in  this  case," 
but  not  stating  any  of  the  circumstances 
nor  the  length  of  delay.  Subsequently  the 
court  adopted  the  rule  quoted  infra,  the 
fourth  paragraph  from  this. 

In  Meyer  Bros.  Drug  Go.  v.  Pipkin  Drug 
Go.,  (G.  G.  A.  6th  Gir.  1905)  136  Fed.  396, 
more  than  three  months  after  an  order 
was  made  declaring  a  mortgage  lien  in- 
valid a  petition  to  revise  the  order  was 
filed,  and  the  court  refused  to  dismiss  it, 
there  being  "no  suggestion  that  pending 
the  delay  the  proceeds  of  the  property 
mortgaged  have  been  distributed,  or  that 
any  party's  rights  have  suffered." 

A  petition  presented  to  a  judge  of  the 
Gircuit  Gourt  of  Appeals  five  days  after 
the  judgment  was  rendered  which  it  sought 
to  have  reviewed  was  held  to  be  in  ample 
time.  In  re  Seebold,  (G.  G.  A.  6th  Gir. 
1901)   105  Fed.  910. 

Where  a  party's  appeal  from  an  order, 
tcUcen  in  due  time,  was  dismissed  by  the 
Gircuit  Gourt  of  Appeals  about  a  year 
afterward  because  the  order  was  not  ap- 
pealable, but  reviewable  only  on  a  petition 
for  revision,  the  court  noticed  and  re- 
frained from  deciding  the  question  whether 
a  petition  for  revision  would  then  be  too 
late.  Brady  v.  Bernard,  ( G.  G.  A.  6th  Gir. 
1909)   170  Fed.  576,  681. 

Under  a  standing  rule  of  court, — ^A  lim- 
itation of  ten  days  has  been  adopted  by 
rule  38  of  the  Gircuit  Gourt  of  Appeals  in 
the  second  circuit,  which  provides  as  fol- 
lows :  "  Petitions  to  review  orders  in  bank- 
ruptcy filed  under  the  provisions  of  sec- 
tion 242)  of  the  Bankruptcy  Act  must  be 
filed  and  served  within  ten  days  after  the 
entry  of  the  order  sought  to  be  reviewed, 
and  a  transcript  of  the  record  of  the  pro- 
ceedings in  the  Bankruptcy  Court  of  the 
matter  to  be  reviewed  must  be  filed  and  the 
cause  docketed  within  thirty  days  there- 
after, but  the  judge  of  the  Bankruptcy 
Gourt  may  for  good  cause  shown  enlarge 
the  time  for  filing  the  petition  or  record, 
the  order  of  enlargement  to  be  made  and 


filed  with  the  clerk  of  this  court  before 
the  expiration  of  the  times  hereby  limited 
for  filing  the  petition  and  record  re- 
spectively,"— ^in  order  "to  conform  the 
practice  in  review  by  petition  to  review 
by  appeal,"  said  the  court  in  In  re  Brown, 
(G.  G.  A.  2d  Gir.  1909)  174  Fed.  339. 

An  oral  or  a  written  stipulation  of  coun- 
sel extending  the  time,  before  expiration 
of  the  ten  days^  and  with  full  knowledge 
of  all  existing  facts,  vnll  not  be  recognized 
if  the  Bankruptcy  Gourt  entered  no  order 
there<Hi.  In  re  Brown,  (G.  G.  A.  2d  Gir. 
1909)  174  Fed.  339,  where  the  court  said: 
"  It  was  the  manifest  object  of  the  rule 
(38)  to  keep  this  important  matter  of  en- 
largement of  time  to  seek  a  review  by  the 
appellate  court  within  the  control  of  the 
court,  and  to  prevent  indefinite  extension 
by  mere  agreement  of  counsel."  And  in 
the  same  case  it  was  held  that  a  nuno  pro 
tunc  order  extending  the  time,  entered 
after  expiration  of  the  ten  days,  cannot 
operate  to  enlarge  the  time;  but  the  court 
expressly  refrained  from  deciding  what 
construction  might  or  might  not  be  giv^i 
to  the  rule  when  the  sudden  illness  of  a 
judge  or  other  untoward  occurrence  pre- 
vented a  party,  who  had  been  himself 
careful  and  diligent  to  conform  to  the  rule, 
from  securing  an  order  in  time. 

In  the  same  circuit  there  was  an  unsuc- 
cessful attempt  indirectly  to  extend  the 
time  within  which  to  review  an  adjudica- 
tion of  bankruptcy  by  filing  a  petition  for 
revision  of  an  order  denying  a  motion  to 
vacate  the  order  of  adjudication  after 
the  time  for  appeal  from  the  latter  had 
expired.  In  re  Goldberg,  (G.  G.  A.  2d 
Gir.  1909)  167  Fed.  808,  affirming  the 
order  for  revision  of  which  the  petition 
was  filed. 

Doubtless  the  filing  of  a  petition  within 
the  time  prescribed  is  not  a  jurisdictional 
necessity;  that  is,  it  would  be  subject  to 
waiver  by  the  •  respondent.  See  In  re 
Sweetser,  (G.  G.  Mass.  1909)  168  Fed. 
1018,  1019;  In  re  Strobel,  (G.  G.  A.  2d 
Gir.  1908)  160  Fed.  916.  In  the  latter 
case,  however,  it  was  held  that  the  filing 
of  a  stipulation  that  two  petitions  to  re- 
view, with  the  certified  copies  transmitted 
by  the  derk  of  the  District  Gourt  "be 
printed  in  one  appeal  book  "  did  not  con- 
stitute a  waiver  of  objection  that  the  pe- 
titions were  not  filed  in  time. 

The  Ba/nkruptcy  Aci  of  1867  prescribed 
no  period  of  limitation  for  revisory  pro- 
ceedings. In  Matter  of  Alexander,  (1869) 
Ghase  296,  1  Fed.  Gas.  No.  160,  Ghief  Jus- 
tice Chase  said:  "Unreasonable  delay  in 
invoking  the  superintending  jurisdiction 
should  certainly  not  be  allowed;  nor,  on 
the  other  hand,  should  such  excessive  rigor 
be  exercised  that  the  ends  of  justice  will 
probably  be  defeated."  In  Troy  First  Nat. 
Bank  v.  Cooper,  (1873)  20  Wall.  171,  22 
U.  S.  (L.  ed.)  273,  Mr.  Justice  Strong 
said :  "  Undoubtedly  the  application 
nhould  be  made  within  a  reasonable  time. 
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in  order  that  the  proceed inge  to  settle  the 
bankrupt's  estate  may  not  be  delayed,  but 
neither  the  Act  of  Congress  nor  any  rule 
of  this  court  determines  what  that  time 
is.  At  present,  therefore,  it  must  be  left 
to  depend  upon  the  circumstances  of  each 
case.  Perhaps,  generally,  it  should  be 
fixed  in  analogy  to  the  period  designated 
within  which  appeals  must  be  taken." 
Giting  Littlefield  r.  Delaware,  etc.,  Canal 
Co.,  (1871)  2  Cliff.  (U.  S.)  371,  where 
the  court  said:  "Until  some  rule  is 
adopted  upon  the  subject,  the  court  will 
not  deprive  the  petitioner  of  a  hearing  on 
that  ground  [delay]  unless  the  delay  is 
manifestly  unreasonable  or  has  operated 
to  the  prejudice  of  the  respondent."  See 
also  In  re  Casev,  (1873)  10  Blatchf.  (U. 
S.)  376;  In  re  Sutherland,  (1870)  2  Biss. 
(U.  S.)  407,  where  the  court  said  the 
bankrupt's  delay  of  three  months  in  filing 
a  petition  to  review  an  order  adjudicating 
him  a  bankrupt  was  "  a  circumstance 
which  would  seem  to  need  explanation." 

"Petition  by  any  party  aggrieyed." — 
This  phrase  in  section  24&  is  liberally  con- 
strued, and  a  doubt  as  to  whether  a  peti- 
tioner in  a  given  case  is  a  party  aggrieved 
"  should  be  resolved  in  favor  of  the  peti- 
tioner." Clark  r.  Pidcock,  (€.  C.  A.  3d 
Cir.  1904)  129  Fed.  745,  749,  where,  after 
a  bankrupt's  estate  had  been  closed  with- 
out appointment  of  a  trustee,  for  the  rea- 
son that  the  schedule  showed  no  assets, 
an  assignee  of  a  judgment  creditor  who 
alone  proved  his  claim  applied  to  have  the 
estate  opened  on  the  ground  that  the  bank- 
rupt had  assets  which  he  had  fraudulently 
destroyed,  on  which  petition  the  court  dis- 
chargeid  a  restraining  order  and  refused 
an  injunction  to  prevent  a  further  transfer 
of  the  assets,  and  it  was  held  that  the  pe- 
titioner was  entitled  to  prosecute  a  peti- 
tion for  review  of  such  order,  as  he  *'  was 
a  judgment  creditor  of  the  bankrupt,  and 
so  scheduled  by  him  -in  his  bankruptcy 
petition,"  and  "whether  he  may  or  may 
not  hereafter  be  allowed  to  prove  his 
claim,  he  has  an  interest  as  a  general 
creditor  in  the  estate  of  the  bankrupt." 

In  In  re  Madden,  (C.  C.  A.  1901)  110  Fed. 
348,  it  was  held  that  a  party  to  whom  the 
bankrupt  prior "  to  adjudication  had  as- 
signed a  life  insurance  polic>'  was  n»jt  ag- 
grieved by,  and  therefore  could  not  main- 
tain a  petition  to  review,  an  order  direct- 
ing the  bankrupt  to  execute  an  assign- 
ment of  the  policy  to  the  trustee,  but  re- 
serving undetermined  the  rights  of  the 
prior  assignee;  and  in  the  same  case*  it 
was  held  that  the  order  was  not  reviewable 
on  petition  of  the  bankrupt,  because  by 
section  70a  ( 1 )  the  title  to  '*  documents 
relating  to  his  property "  passed  to  the 
trustee. 

Where  an  order  is  granted  by  the  Bank- 
ruptcy (^ourt  on  a  petition  against  several 
respondents,  one  or  more  of  tlie  latter 
may  maintain  a  petition  for  revision  with- 
out joining  the  others  and  without  a  sum- 


mons and  severance.  In  re  Jennison  Mer- 
cantile C^o.,  (C.  C.  A.  1902)  112  Fed.  966, 
holding  that  the  proceeding  for  revision 
is  not  subject  to  the  r^ulations  affecting 
appeals  only. 

See  further  as  to  parties  who  may  main- 
tain a  petition  for  revision  the  case**  cited 
Bupray  this  note,  p.  798,  under  the  black- 
letter  caption  Ewrlier  Cases, 

If  an  issue  is  not  made  and  presented  by 
parties  who  have  a  substantial  interest  in 
the  controversy  or  no  opportunity  is  given 
to  them  for  that  purpose,  the  petition  for 
revision  will  be  dismissed.  In  re.  Baker, 
(C.  C.  A.  1900)   104  Fed.  287. 

Where  the  trustee  is  made  a  respondent 
to  a  petition,  parties  who  asserted  no 
rights  m  the  court  below  and  were  content 
to  be  represented  by  him  need  not  be 
joined  as  respondents.  In  re  Utt,  (C.  C. 
A.  1901)    105  Fed.  754, 

Undei'  the  Bankruptcy  Act  of  1867,  the 
court,  dismissing  a  petition  for  review, 
said:  "A  revisory  petition  can  only  be  filed 
by  a  party  aggrieved.  Until  adjudication 
there  are  but  two  parties  to  an  involun- 
tary petition  in  bankruptcy  —  the  peti- 
tioning creditor  and  the  debtor.  The  lat- 
ter, and  the  latter  only,  can  complain  of 
the  adjudication.  In  the  very  nature  of 
the  case,  he  is  the  only  party  who  can  be 
aggrieved  by  the  adjudication.  A  creditor, 
even  one  who  has  proved  his  debt,  can- 
not come  in  after  the  adjudication  and 
seek  to  have  it  reversed,  for  the  obvious 
reason  that  he  was  not  a  party  to  the  pro- 
ceedings of  which  he  complains."  Ala- 
bama, etc.,  R.  Co.  V.  Jones,  (1873)  7  Nat. 
Bankr,  Rep.  145,  1  Fed.  Cas.  No.  127. 

Requisites  of  petition. —  The  petition 
"  should  state  specifically  the  question  of 
law  which  was  involved  and  was  ruled 
upon  by  the  court  below."  In  re  Richards, 
(C.  C.  A.  1899)  ft6  Fed.  937.  To  the  same 
effect  see  In  re  Eggert,  (C.  C.  A.  1900) 
102  Fed.  738;  Littlefield  v.  Delaware,  etc., 
Canal  Co.,  (1871)  3  Cliff.  (U.  S.)  371; 
In  re  Casey,  (1873)  10  Blatchf.  (U.  S.) 
376;  In  re  Sutherland,  (1870)  2  Bisa.  (U. 
S.)  405.  And  it  should  be  accompanied 
by  a  certified  copy  of  so  much  of  the  rec- 
ord as  will  exhibit  the  manner  in  which 
the  question  arose  and  its  determination. 
In  re  Richards,  (C.  C.  A.  1899)  90  Fed. 
937.  See  also  paragraph  2  of  the  bank- 
ruptcy rule  36  in  the  Circuit  Court  of 
Appeals  for  the  fourth  circuit,  37  C.  C. 
A.  iii. 

.\  petition  for  review  should  set  out  the 
facts  or  finding  of  facts  on  which  the  mat- 
ters of  law  sought  to  be  reviewed  arise, 
and  if  it  fails  to  do  so,  it  ought  to  be  dis- 
misscMl.  Steiner  r.  Marshall,  (C.  C.  A.  4th 
Cir.  1905)  140  Fed.  710.  the  court  saying: 
••Attorneys  filing  petitions  under  the  stat- 
ute where  testimony  has  been  heard,  ought, 
in  fairiu'ss  to  both  the  court  asked  to  be 
reviewed  and  tl»c  appellate  court,  to  give 
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the  latter  court  the  benefit  of  the  testi- 
mony, or  the  findings  of  fact  by  the  dis- 
trict judge." 

"  It  is  .  .  an  elementary  rule  of  pro- 
cedure that  the  petition  for  a  review  shall 
set  out  the  matters  of  law  which  we  are 
asked  to  review."  In  re  Taft,  (C.  C.  A. 
6th  Cir.  1904)    133  Fed.  511,  513. 

Statements  in  a  petition  for  revision 
wholly  unsupported  by  any  evidence  in 
the  record  cannot  be  considered.  Chester- 
town  Bank  v.  Walker,  (C.  C.  A.  4th  Cir. 
1908)    163  Fed.  510. 

In  In  re  Baker,  (C.  C.  A.  1900)  104 
Fed.  288,  it  was  said  that  the.  petition 
should  present  enough  of  the  tenor  of  the 
record  in  the  court  below  to  enable  the 
appellate  court  to  perceive  the  issue  of 
law  which  it  seeks  to  revise. 

In  Fisher  v.  Cushman,  (C.  G.  A.  1900) 
103  Fed.  863,  appropriate  parts  of  the  rec- 
ord sent  up  on  a  simultaneous  appeal  were 
made  parts  of  the  petition  by  reference  to 
them,  and  the  court  said  "  it  would  have 
been  more  prudent  to  have  incorporated 
them  by  an  express  agreement  therefor 
filed  in  the  case." 

The  petition  'should  present  matter  of 
law  and  nothing  else.  In  re  Baker,  ( C.  C. 
A.  1900)  104  Fed.  287;  In  re  Mayer,  (C. 
C.  A.  1901 )   108  Fed.  604. 

For  a  form  of  petition  see  In  re  Loving, 
(1912)  224  U.  S.  183,  185-186,  32  S.  Ct. 
446,  56  U.  S.   (L.  ed.)    725. 

Agreed  statement  of  facts. —  In  In  re 
Laird,  (C.  C.  A.  1901)  109  Fed.  550,  an 
order  was  reviewed  on  petition  accom- 
panied by  an  agreed  statement  of  the 
facts. 

The  petition  may  be  amended  by  leave 
of  court,  to  cure  defective  allegations.  In 
re  Sutherland,  (1870)  2  Biss.  (U.  S.)  407. 

Authority  of  counsel  to  file  the  petition, 
if  questioned,  is  conclusively  established 
by  their  statement  professionally  that  they 
were  duly  authorized,  unless  some  proof 
to  the  contrary  is  shown.  Alabama,  etc., 
R.  Co.  V,  Jones,  (1871)  6  Nat.  Bankr. 
Reg.  97,  1  Fed.  Cas.  No.  126. 

Presentation  of  the  petition.—  In  In  re 
Abraham,  (C.  C.  A.  1899)  93  Fed.  783, 
in  the  fifth  circuit,  McCormick,  J.,  said: 
"  In  analogy  to  the  rule  prescribed  for  al- 
lowing appeals,  and  to  the  practice  in  al- 
lowing writs  of  error  in  cases  at  law,  the 
petition  for  revision  may  be  presentcMl  to 
and  allowed  by  a  judge  of  the  court  of 
bankruptcy,  or  any  one  of  the  judges  of 
this  court,"  and  in  that  case  a  formal  ap- 
peal prayed  for,  allowed,  and  perfected 
with  due  notice  thereof,  and  accompanied 
by  a  record  embracing  all  that  would  be 
necessary  in  proceedings  for  revision,  was 
entertained  as  a  petition  for  revision,  and 
the  case  was  considered  on  its  merits. 

In  In  re  8(^el)old,  {C.  C.  A.  1901)  105 
Fed.  180,  in  the  fifth  circuit,  the  petition 
for  revision  wa.s  presented  to  and  allowed 
by  a  judge  of  the  Circuit  Court  of  Appeals, 


and  the  proceeding  was  expressly  sanc- 
tioned. 

In  In  re  Whitner,  (C.  C.  A.  1900)  106 
Fed.  180,  in  the  fifth  circuit,  where  an  ap- 
peal was  taken  which  presented  questions 
involving  matters  of  fact  and  no  specific 
questions  of  law,  the  court  declined  to 
treat  it  as  a  petition  for  revision. 

In  In  re  Russell,  (C.  C.  A.  1900)  101 
Fed.  248,  in  the  second  circuit,  a  petition 
and  assignment  of  error  on  which  an  ap- 
peal was  allowed  containing  everything 
which  should  appear  in  a  petition  for  re- 
vision, was  entertained  as  a  petition  to  re- 
vise, the  court  "  not  intending  by  doing  so 
to  make  a  precedent  for  the  future." 

In  In  re  Williams,  (1901)  105  Fed.  906, 
a  case  in  the  District  Court  in  the  sixth 
circuit.  Judge  Hammond  declared  that  the 
petition  for  revision  must  be  filed  in  the 
Circuit  Court  of  Appeals,  in  the  absence 
of  an  authoritative  rule  of  court  to  the 
contrary,  and  he  refused  to  entertain  and 
act  upon  a  petition  presented  to  him  in  the 
District  Court,  citing  as  authority  for  his 
ruling  Courier-Journal  Job-Printing  Co.  v. 
Schaefer-Meyer  Brewing    Co.,    (C.   C.    A. 

1900)  101  Fed.  699,  in  the  Circuit  Court 
of  Appeals  for  the  same  circuit.  See  also 
In  re  Hassenbusch,  (C.  C.  A.  1901)  108 
Fed.  36,  and  Smith  <?.  BeHord,  (0.  C.  A. 

1901)  106  Fed.  660,  also  in  the  sixth  cir- 
cuit. 

Presentation  of  the  petition  to  the  Cir- 
cuit Court  of  Appeals  is  required  by  rule 
of  that  court  in  the  first  circuit,  34  C.  C. 
A.  iii,  and  in  the  fourth  circuit,  ?7  C.  C. 
A.  iii,  and  this  seems  to  be  the  general 
practice.  See  In  re  Kerbv-Dennis  Co.,  (C. 
C.  A.  1899)  96  Fed.  118,  and  In  re  Eggert, 
(C.  C.  A.  1900)  102  Fed.  736,  in  the  sev- 
enth circuit;  In  re  Newton,  (C.  C.  A. 
1901 )   107  Fed.  429,  in  the  eighth  circuit. 

**Due  notice  *'  of  petition. —  In  In  re 
Seebold,  (C.  C.  A.  1901)  105  Fed.  910, 
where  formal  notice  was  given  on  Aug. 
1,  the  order  allowing  the  petition  to  be 
filed  having  been  entered  on  the  preceding 
June  17,  and  it  was  "  not  plain  that  im- 
mediate notice  was  not  given  to  the  par- 
ties," objection  for  want  of  notice  was 
overruled. 

In  the  first  and  fourth  circuits,  rules  of 
court  cited  in  the  next  to  the  last  pre- 
ceding paragraph  regulate  the  time  and 
manner  of  giving  notice. 

Under  the  Act  of  1867,  which  contained 
no  specific  provision  for  notice,  it  was  held 
that  service  of  the  petition  on  attorneys 
who  represented  the  respondent  in  the 
court  below  was  sufficient,  and  that  even 
if  the  service  were  bad,  it  was  cured  by 
the  appearance  of  the  respondent  and  the 
filing  of  his  answer  to  the  petition.  Ala- 
bama, etc.,  R.  Co.  V.  Jones,  (1871)  5  Nat. 
Bankr.  Reg.  97,  1  Fed.  Cas.  No.  126. 

Where  an  appeal  was  prayed  for  and 
allowed  in  open  court,  in  the  presence  of 
all  the  parties  or  their  attorneys,  at  the 
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very  instant  that  the  judgment  was  an- 
nounced, the  proceeding  con8titut€d  suffi- 
cient notice  so  as  to  authorize  the  appel- 
late court  to  treat  the  appeal  as  a  peti- 
tion for  revision  without  further  notice. 
In  re  Abraham,  (C.  C.  A.  6th  Cir.  1899) 
93  Fed.  767. 

Stay  of  proceedings  upon  filing  petitioiL 
It  was  held  in  proceedings  for  review 
under  the  Act  of  1867,  that  the  petition 
for  review  did  not  operate  to  stay  pro- 
ceedings, in  the  court  below  and  that  the 
reviewing  court  would  not  grant  a  stay 
unless  it  were  shown  that  the  petitioner 
would  otherwise  be  prejudiced  or  seri- 
ously endangered  in  his  rights.  In  re 
Oregon  Bulletin  Printing,  etc.,  Co.,  (1876) 
3  Sawy.    (U.  S.)   529. 

In  In  re  Orman,  (C.  C.  A.  1901)  107 
Fed.  101,  it  was  held  that  a  petition  for 
review  of  an  order  overruling  a  demurrer 
to  a  bill  by  the  trustee  to  set  aside  a 
fraudulent  conveyance  did  not  have  the 
effect  of  a  writ  of  error  or  an  appeal  from 
final  judgment  so  as  to  remove  the  case 
to  the  appellate  court,  and  consequently 
the  Bankruptcy  Court  retained  jurisdic- 
tion to  allow  the  trustee  to  dismiss  his 
suit  in  that  court. 

In  In  re  Schlesinger,  (C.  C.  A.  1900) 
102  Fed.  118,  pending  a  petition  for  re- 
vision of  an  order  requiring  the  bankrupt 
to  surrender  assets  to  tlie  trustee,  which 
order  the  bankrupt  refused  to  obey,  the 
court  below  suspended  action  under  pro- 
ceedings  for   contempt. 

Response  to  petition. —  Rule  39  of  the 
Circuit  Court  of  Appeals  (160  Fed.  cxix, 
79  C.  C.  A.  cxix),  which  provides  that 
"the  response  to  the  petition,  when  the 
defendant  elects  to  make  a  written  re- 
sponse, shall  be  filed  at  least  fifteen  days 
before  the  day  set  for  the  hearing,"  con- 
templates that  the  defendant  may  take 
issue  upon  the  allegations  of  the  petition 
and  deny  or  otherwise  controvert  the 
facts  alleged  therein,  or  he  may  admit 
the  facts  and  challenge  by  demurrer,  or 
in  some  other  appropriate  way,  their  legal 
sufficiency  to  warrant  the  granting  of  the 
relief  prayed  for.  In  re  Frank,  (C.  C.  A. 
8th  Cir.  1910)    182  Fed.  794,  796. 

"A  failure  to  deny  or  otherwise  contro- 
vert the  facts  alleged  will  be  deemed  to 
be  an  admission  that  they  are  true."  In 
re  Frank,  (C.  C.  A.  8th  Cir.  1910)  182 
Fed.  794. 

Pleadings  by  the  respondent. —  In  In  re 
Utt,  (C.  C.  A.  1901)  105  Fed.  754,  in  the 
seventh  circuit,  the  Circuit  Court  of  Ap- 
peals entered  an  order  granting  leave  to 
file  the  petition  and  requiring  the  re- 
spondent to  answer  thereto  within  twenty 
days  from  service  of  a  copy  of  the  order. 

In  the  first  and  fourth  circuits  the 
pleadings  of  the  respondent  are  regulated 
by  rules  above  cited  in  the  last  of  the 
paragraphs  under  the  black-letter  caption 
Preeentation  of  the  petition. 


Section  246,  provides  that  the  power 
therein  given  is  a  "jurisdiction  in 
equity  "  ;  General  Orders  No.  37  provides 
that  "  in  proceedings  in  equity  instituted 
for  the  purpose  of  carrying  into  effect  the 
provisions  of  the  act,  or  for  enforcing  the 
rights  and  remedies  given  by  it,  the  rules 
of  equity  practice  established  by  the  Su- 
preme Court  of  the  United  Statee  shall 
be  followed  as  nearly  as  may  be;  and 
demurrers  and  pleas  to  bills  in  equity 
were  abolished  by  Rule  29  of  the  Equity 
Rules  promulgated  by  the  Supreme  Court, 
which  went  into  effect  Feb.  1,  1913,  the 
same  rule^  providing  how  defenses  shall  be 
presented.' 

Pleadings  in  reply. —  A  rule  of  the  Cir- 
cuit Court  of  Appeals  for  the  first  circuit 
provides  that  "  there  shall  be  no  plead- 
ings in  reply  by  the  petitioner;  but  any 
new  matter  properly  in  reply  shall  be 
available  without  the  same  being  pleaded 
in  the  petition,  or  otherwise."     34  C.  C. 

A  •  •  • 

A.  111. 

Record  for  reyiew. —  In  the  Circuit 
Court  of  Appeals  for  the  fourth  circuit, 
rule  36,  subd.  2,  provides  that:  "The 
petitioner  shall  cause  a  t^eftifled  tran- 
script of  the  record  and  proceedings  of 
the  Bankruptcy  Court  of  the  matter  to 
be  reviewed  to  be  filed  in  the  clerk's  office 
of  this  court  within  thirty  days  from  the 
date  of  the  filing  of  the  said  petition." 
This  rule  contemplates  a  transcript  of 
the  record  and  proceedings  of  the  Bank- 
ruptcy Court  certified  by  the  clerk  of 
that  court  and  not  a  transcript  certified 
by  the  referee.  Cook  Inlet  Coal  Fields  O. 
V.  Caldwell,  (C.  C.  A.  4th  Cir.  1906)  147 
Fed.  475,  dismissing  a  petition  where  the 
record  consisted  largely  of  proceedings, 
orders,  and  decrees  authenticated  by  the 
certificate  of  the  referee  and  specifi- 
cally excepted  by  the  clerk  in  his  own 
certificate. 

A  record  which  fails  to  give  the  filing 
dates  of  all  the  material  orders  contained 
in  it  is  defective.  In  re  Friedman,  (C. 
C.  A.  2d  Cir.  1908)    161  Fed.  260. 

The  matters  of  law  of  which  revision  is 
sought  should  in  some  manner  be  clearly 
presented  by  the  record.  In  re  Boston 
Dry  Goods  Co.,  (1st  Cir.  1903)  125  Fed. 
226,  60  C.  C.  A.  118;  In  re  O'Connell, 
(C.  C.  A.  1st  Cir.  1904)  137  Fed.  838; 
Ross  V.  Stroh,  (C.  C.  A.  3d  Cir.  1908)  165 
Fed.    628,    630. 

Statements  made  in  the  brief  of  coim- 
sel,  which  are  unsupported  by  the  record, 
cannot  be  considered  as  facts :  "  If  the 
appeal  book  did  not  state  the  facts  a 
motion  should  have  been  made  to  amend 
it."  In  re  Oakland  Lumber  Co.,  (C.  C.  A. 
2d  Cir.  1909)    174  Fed.  634. 

Landrv  r.  San  Antonio  Brewing  Assoc., 
(C.  C.  A.  5th  Cir.  1907)  159  Fed.  700, 
was  a  petition  for  revision  of  an  order 
of  allowance  of  a  secured  claim,  but  no- 
where   in    the    transcript   was   there   an 
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Agreed  statement  of  facts  or  a  finding  of 
facts  by  the  judge.  Denying  the  petition, 
the  court  said :  "  The  referee  found  and 
formulated  the  facts  on  the  evidence  sub- 
mitted to  him,  also  his  conclusions  of 
law,  and  the  whole,  accompanied  with  the 
evidence,  was  transmitted  to  the  district 
judge  for  review.  The  record  shows  that 
the  judge  on  the  hearing  considered  the 
certificate  of  the  referee  as  to  the  ques- 
tions presented  and  the  summary  of  the 
evidence,  and  thereupon  reversed  the  ref- 
eree, and  entered  judgment  accordingly, 
so  that  we  cannot  from  the  record  say 
whether  the  judge  decided  the  case  upon 
the  facts  reported  by  the  referee  or  upon 
facts  found  by  himself  on  the  evidence. 
To  determine  whether  the  judge  a  quo 
correctly  ruled  the  law,  we  must  neces- 
sarily have  before  us  the  facts  upon 
which  he  acted." 

In  the  fifth  circuit  there  was  a  motion 
to  dismiss  a  petition  to  revise,  "  because 
it  was  not  allowed  by  any  judge  of  this 
or  the  lower  court;  no  bond  has  been 
given;  the  transcript  of  the  record  is  not 
certified  by  the  clerk  of  the  lower  court; 
the  transcript  does  not  contain  the  plead- 
ings upon  which  the  issues  were  tried, 
nor  show  who  are  the  proper  parties  to 
this  proceeding;  the  transcript  does  not 
contain  the  evidence  upon  which  the  find- 
ings of  the  referee  were  based,  .  .  .  and 
because  no  supersedeas  has  been  granted." 
The  court  held  that  none  of  those  grounds 
was  well  taken,  inasmuch  as  there  were 
no  rules  of  court  in  that  circuit  referring 
to  the  formalities  mentioned  in  the  motion 
to  dismiss.  Meyer  Bros.  Drug  Co.  v. 
Pipkin  Drug  Co.,  (C.  C.  A.  6th  Cir.  1906) 
136  Fed.  396. 

Record  on  facte. —  An  order  reducing 
the  amount  of  a  creditor's  claim  for  a 
collection  fee  contracted  for  in  the  note 
given  by  the  bankrupt  in  a  state  where 
such  a  contract  is  valid  only  to  the  ex- 
tent of  a  reasonable  fee,  cannot  be  re- 
versed on  a  petition  to  revise,  where  there 
Is  no  evidence  in  the  record  to  show  what 
would  be  a  reasonable  fee  for  the  services 
which  have  been  rendered  or  the  amount 
the  creditor  has  paid  or  contracted  to  pay 
for  the  same.  Chestertown  Bank  v. 
Walker,  (C.  C.  A.  4th  Cir.  1908)  163  Fed. 
510. 

Findings  of  fact. — In  order  that  it  may 
appear  by  the  record  that  issues  raised 
on  appeal  were  presented  below,  findings 
of  fact  which  involve  distinct  propositions 
of  law,  or  something  else  as  a  substitute 
therefor,  are  necessary.  In  re  Boston 
Dry  Goods  Co.,  (1st  Cir.  1903)  125  Fed. 
226,  60  C.  C.  A.  118;  In  re  O'Connell, 
(C.   C.  A.   Ist   Cir.   1904)    137   Fed.  838. 

Without  either  the  testimony  or  a 
settlement  of  facts  whereon  an  order  was 
predicated,  the  record  presents  no  ques- 
tion of  law  which  can  be  reviewed  on  a 
petition  to  revise.     Hegner  v.  American 


Trust,  etc..  Bank,  (C.  C.  A.  7th  Cir.  1911) 
187  Fed.  69&. 

A  mere  opinion  of  the  court  below  not 
specially  made  a  matter  of  record  does  not 
take  the  place  of  a  finding  of  facts,  al- 
though it  may  be  referred  to  for  the 
purpose  of  ascertaining  what  propositions 
of  law  governed  the  court,  or  for  the 
general  purpose  of  determining  whether 
the  case  went  off  on  facts  or  law.  In  re 
Pettingill,  (1st  Cir.  1906)  137  Fed.  840, 
70  C.  C.  A.  338.  See  also  In  re  C:k)Ie, 
(C.  C.  A.  1st  Cir.  1907)  163  Fed.  180; 
In  re  Boston  Dry  Goods  Co.,  (C.  C.  A. 
1st  Cir.  1903)    125  Fed.  226. 

But  where  the  district  judge  made  no 
separate  finding  of  facts,  but  affirmed  the 
"  findings  "  and  "  decisions  "  of  the  ref- 
eree, and  the  referee  had  not  certified 
any  particular  facts  as  found  by  him,  the 
Circuit  Court  of  Appeals,  by  reference  to 
other  proceedings  in  the  record,  managed 
to  discover  with  satisfactory  clearness  the 
conclusions  of  fact  upon  which  the  dis- 
trict judge  made  the  order  complained  of. 
In  re  Taft,  (C.  C.  A.  6th  Cir.  1904)  133 
Fed.  511. 

Where  the  record  on  a  petition  to  re- 
vise contains  no  findings  of  fact  by  the 
District  Court,  and  the  opinion  of  that 
court,  although  stating  propositions  of 
law,  shows  that  they  were  not  determi- 
native of  the  matter  at  issue  which  was 
decided  as  a  question  of  fact  on  the  evi- 
dence, there  is  nothing  upon  which  the 
Circuit  Court  of  Appeals  can  act.  In  re 
Pettingill,  (C.  C.  A.  1st  Cir.  1906)  137 
Fed.  840. 

Where  the  record  contains  no  findings 
of  fact  by  the  court  itself,  but  only  a 
decree  which,  in  a  formal  manner,  affirmed 
the  action  of  the  referee,  this  must  be 
taken  as  affirming  his  findings  of  fact, 
and  the  appellate  court  cannot  take  cog- 
nizance of  the  evidence  which  was  before 
the  referee.  In  re  O'Connell,  (C.  C.  A. 
1st  Cir.  1904)   137  Fed.  838. 

Hearing  on  petition. —  In  the  fourth 
circuit,  a  rule  of  court  regulates  the  hear- 
ing on   petitions  for  revision.     37   C.   C 

.  111. 

"  It  is  not  satisfactory  ...  for  counsel 
to  say  to  this  court  that  the  facts  appear 
in  the  record,  instead  of  making  a  suc- 
cinct statement  of  facts,  especially  when 
they  do  not  appear  at  the  hearing." 
Ravenswood  Bank  v.  Johnson,  (C.  C.  A. 
4th  Cir.   1906)    143  Fed.  463,  464. 

Scope  of  review. —  Ordinarily  a  petition 
to  revise  does  not  authorize  the  court  to 
revise  the  proceedings  of  a  referee,  but 
only  those  of  the  court.  In  re  Pettingill, 
(1st  Cir.  1905)   137  Fed.  840,  70  C  C.  A. 

338. 

On  a  bankrupt's  petition  to  review  an 
order  adjudging  him  in  contempt  for 
failure  to  obey  a  prior  order  requiring 
him  to  turn  over  property,  the  propriety 
of  such  prior  order  cannot  be  considered. 
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In  re  Lana,    (C  C  A.  2d  Cir.  1907)    168 
Fed.   610. 

On  a  petition  to  review  an  order  hold- 
ing that  certain  money  claimed  by  the 
bankrupt'B  wife  belonged  to  the  trustee 
in  bankruptcy,  the  court  declined  to  con- 
sider an  objection  to  the  jurisdiction  to 
make  a  prior  order  upon  her  to  pay  the 
money  to  tlie  trustee  subject  to  leave  to 
prove  her  claim,  there  having  been  no 
proceeding  taken  to  revise  that  prior 
order.  In  re  Bacon,  (C.  C  A.  2d  Cir. 
190S)    159  Fed.  424. 

Since  a  party  in  whose  favor  a  decision 
of  the  Bankruptcy  Court  was  rendered  is 
hot  in  a  situation  to  ask  for  a  review 
thereof,  he  may,  as  respondent  in  a  peti- 
tion for  review  attacking  the  decision, 
rely  upon  any  ground  that  will  support 
it,  even  though  it  be  not  the  ground  upon 
which  that  decision  was  made.  Davis  v. 
(rompton,  (C.  C.  A.  3d  Cir.  1907)  168 
Fed.  735,  certiorari  denied  (1908)  209 
U.  S.  548,  28  S.  Gt.  769,  52  U.  S.  (L.  ed.) 
921. 

If  a  case  "  involves  the  construction  or 
application  of  the  Constitution  of  the 
United  States  "  it  is  appealable  from  the 
District  Court  direct  to  the  Supreme 
Court;  such  question  is*  not  open  for  re- 
view in  the  Circuit  Court  of  Appeals.  In 
re  Abbey  Press,  (C  C.  A.  2d  Cir.  1904) 
134  Fed.  51.  See,  however,  the  note  to 
Judicial  Code,  sec.  238  in  title  Judiciabt. 

On  a  petition  to  revise  an  order  deny- 
ing the  petitioner's  claim  to  property 
seized  by  the  receiver  in  bankruptcy,  the 
petitioner  is  not  at  liberty  to  attack  col- 
laterally the  official  status  of  the  receiver 
or  the  regularity  of  the  proceedings  lead- 
ing to  his  appointment.  Ross  v.  Stroh, 
(C.  C.  A.  3d  Cir.  1908)    165  Fed.  628. 

Matters  res  judicata  on  former  peti- 
tion.—  A  petition  to  revise  proceedings  in 
bankruptcy  on  the  ground  of  the  insuffi- 
ciency of  the  creditor's  petition  for  adju- 
dication was  denied  where  the  same  mat- 
ter was  involved  in  a  former  petition  for 
revision  by  the  same  petitioner  and  therein 
fully  disposed  of.  Beach  v.  Macon  Gro- 
cery Co.,  (C.  C.  A.  5th  Cir.  1903)  120 
Fed.  736. 

"  Matter  of  law." —  Questions  of  law  are 
alone  reviewable  in  proceedings  under  sec- 
tion 24&;  if  a  review  of  questions  both 
of  law  and  of  fact  is  sought,  the  remedy 
is  by  appeal.  Whitla  v.  Bovd,  (C.  C.  A. 
9th  Cir.  1914)  213  Fed.  587;  Nelson  v. 
Heckscher,  (C.  C.  A.  4th  Cir.  1914)  219 
Fed.  682;  In  re  Petronio,  (C.  C.  A.  7th 
Cir.  1914)  220  Fed.  269;  Pindel  r.  Hol- 
gate,  (C.  C.  A.  9th  Cir,  1915)  221  Fed. 
342;  In  re  Flatland,  (C.  C  A.  9th  Cir. 
1912)  196  Fed.  310;  In  re  Roger  Brown 
&  Co.,  (C.  C.  A.  8th  Cir.  1912)  196  Fed. 
758;  In  re  Charles  Knosher  k  Co.,  (C.  C. 
A.  9th  Cir.  1912)  197  Fed.  136;  Johansen 
Bros.  Shoe  Co.  v.  AUes,  (C.  C.  A.  8th 
Cir.   1912)    197  Fed.  274;  /•  re  Zimmer,. 


(C.  C.  A.  7th  Cir.  1912)  202  Fed.  197; 
In  re  Witherbee,  (C  C.  A.  Ist  Cir.  1913) 
202  Fed.  896;  Stuart  v.  Rej-nolds,  (C  C 
A.  5th  Cir.  1913)  204  Fed.  709;  William- 
son V.  Richardson,  (C.  C.  A.  9th  Cir.  1913) 
205  Fed.  245;  BR  Electric  &  Telephone 
M(g.  Co.  17.  ^tna  Life  Ins.  Co.,  (CCA. 
8th  Cir.  1913)  200  Fed.  886. 

''In  a  proceeding  to  revise  under  sec- 
tion 24b  this  court  is  limited  to  a  review 
in  matter  of  law,  and  only  questions  of 
law  arising  out  of  the  facts  found  or  con- 
ceded can  be  considered.  We  cannot  de- 
termine questions  of  fact  involved  in  the 
finding  or  order  sought  to  be  reviewed. 
W^e  call  attention  to  the  following  deci- 
sions of  this  court  and  of  the  Supreme 
Court :  Courier- Journal  Job-Printing  Co. 
V.  Schaefer-Meyer  Brewing  Co.,  (6th  Cir. 
1900)  101  Fed.  699,  703,  41  C.  C  A.  614; 
In  re  Taft,  (6th  Cir.  1904)  133  Fed.  611, 
66  C  C  A.  386;  in  re  Throckmorton,  (6th 
Cir.  1906)  149  Fed.  146,  146,  79  C  C  A. 
15;  Mueller  v,  Nugent,  (1902)  184  U.  S. 
1,  9,  22  S.  Ct.  269,  46  U.  S.  (L.  ed.)  405; 
Chicago  First  Nat.  Bank  v.  Chicago  Title, 
etc.,  Co.,  (1905)  198  U.  S.  280,  291,  292, 
26  S.  Ct.  693,  49  U.  S.  (L.  ed.)  1061.'' 
In  re  St«wart,  (C.  C.  A.  6th  Cir. 
1910)    179  Fed.  222,  228. 

To  the  same  effect  as  the  cases  in  the 
last  paragraph  see  In  re  Graessler,  C.  C. 
A.  9th  Cir.  1907)  164  Fed.  478;  Hendricks 
V.  Webster.  (C  0.  A.  8th  Cir.  1908)  159 
Fed.  927;  Ross  v.  Stroh,  (C.  C  A.  3d  Cir. 
1908)  166  Fed.  628;  Lesaius  v.  Goodman, 
(C.  C  A.  3d  Cir.  1908)  166  Fed.  889; 
Ryan  «?.  Hendricks,  (C  C  A.  7th  Cir. 
1908)  166  Fed.  94;  In  re  Baum,  (CO.  A. 
8th  Cir.  1909)  169  Fed.  410;  In  re  Lee, 
(C  C  A.  8th  Cir.  1910)  182  Fed.  679-, 
Hutchinson  v.  Otis,  (C  C  A.  1902)  116 
Fed.  939;  In  re  Mayer,  (C.  C  A.  1901) 
108  Fed.  604;  In  re  Oconee  Milling  Co., 
(C.  C  A.  1901)  109  Fed.  866;  In  re 
Richards,  (C  C  A.  1899)  96  Fed.  937; 
In  re  Purvine,  (C  C  A.  1899)  96  Fed. 
192;  In  re  Rouse,  (C.  C  A.  1899)  91 
Fed.  97;  In  re  Worcester  County,  (C.  C 
A.  1900)  102  Fed.  808;  In  re  Rosser,  (C. 
C  A.  1900)  101  Fed.  662;  In  re  White- 
ner,  (C.  C  A.  1900)  106  Fed.  180.  See 
also  Cunningham  v,  German  Ins.  Bank, 
(C  C  A.  1900)   103  Fed.  935. 

"The  facts  as  they  appear  from  the 
order  sought  to  be  reviewed  or  as  stated 
in  the  opinion  of  the  court,  or  in  the 
summary  of  evidence  certified  by  the  ref- 
eree, where  it  appears  that  the  order  of 
the  referee  was  reviewed  by  the  district 
judge  only  upon  such  summary  certified 
to  him,  must  be  treated  as  settling  the 
facts  upon  which  the  '  matter  of  law ' 
arises  which  is  sought  to  be  reviewed.'* 
Per  Lurton,  C  J.,  in  Cx)urier-Journal  Job- 
Printing  Co.  V.  Schaefer-Meyer  Brewing 
Co.,  (C.  C.  A.  1900)  101  Fed.  703,  hold- 
ing that  an  averment  in  the  petition  con- 
trary to  the  facts  thus  settled  must  be 
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ignored.  See  also  In  re  Purvine,  (C.  C. 
A.  1899)  96  Fed.  192;  In  re  Kggert,  (C. 
C.  A.  1900)  102  Fed.  735,  the  latter  ease 
holding  that  a  finding  that  a  creditor  had 
no  knowledge  of  the  fact  that  the  debtor 
was  insolvent  and  had  no  reasonable 
cause  to  believe  that  payment  or  security 
given  by  the  debtor  was  intended  as  a 
.preference,  was  a  conclusion  of  fact,  rather 
than  one  of  law. 

The  master's  findings  of  fact,  approved 
by  the  district  judge,  are  not  brought  up 
for  review,  and  must  be  accepted  as  the 
basis  of  reviewable  questions  of  law.  In 
re  Caponigri,  (C.  C.  A.  2d  Gir.  1910)  183 
Fed.  307. 

"  We  are  not  at  liberty  upon  a  petition 
for  review  to  challenge  the  facts,  or  an 
inference  of  fact,  found  by  the  court  be- 
low." In  re  Antigo  Screen  Door  Co.,  (C. 
C.  A.  7th  Cir.  1903)    123  Fed.  249. 

"  Obviously  our  jurisdiction  is  restricted 
to  matters  of  law,  and  the  legal  questions 
we  can  examine  are  only  those  which  arise 
out  of  the  facts  found  or  conceded."  In 
re  Throckmorton,  (C.  C.  A.  6th  Cir.  1906) 
149  Fed.  145,  citing  Chicago  First  Nat. 
Bank  v.  Chicago  Title,  etc.,  Co.,  (1905) 
198  U.  S.  280,  291,  25  S.  Ct.  693,  49 
U.  S.  (L.  ed.)  1051,  and  In  re  Taft,  (6th 
Cir.  1904)  133  Fed.  611,  66  C.  C  A.  385. 
To  tlie  same  effect  see  In  re  Cole,  (C.  C 
A.   1st  Cir.   1906)    144  Fed.  392. 

An  order  of  a  Bankruptcy  Court  finding 
that  $100  was  a  reasonable  attorney's  fee 
in  each  of  two  voluntarv  cases  could  not 
be  reviewed  on  a  petition  to  revise,  be- 
cause the  findings  of  the  court  on  the 
facts  could  not  be  disturbed.  In  re 
Irwin,  (C.  C.  A.  3d  Cir.  1909)  174  Fed. 
642. 

"A  petition  to  revise  under  section  24& 
can  properly  present  for  determination 
only  questions  of  law  and  not  doubtful  or 
disputed  questions  of  fact.  But  when 
facts  are  agreed  upon,  or  are  proven  or 
admitted,  that  leave  nothing  for  deter- 
mination but  their  legal  import,  such  a 
determination  of  them  bv  the  court  of 
bankruptcy  may  be  reviewed  upon  a  peti- 
tion to  revise.  But  a  review  of  decisions 
which  require  the  consideration  of  con- 
flicting evidence,  or  evidence  though  not 
conflicting  from  which  different  deductions 
or  conclusions  may  reasonably  be  drawn, 
may  not  be  reviewed  upon  a  petition  to 
revise,  but  upon  appeal  only."  In  re 
Frank,  (C  C,  A.  8th  Cir.  1910)  182  Fed. 
794,  797. 

A  "  matter  of  law  "  in  the  broad  sense 
of  the  expression  arises  when  an  agreed 
statement  of  fact  is  filed  and  an  order 
entered  thereon.  In  re  J.  B.  Judkins  Co., 
iC.  C.  A.  Ist  Cir.  1913)   205  Fed.  892. 

In  In  re  Lee,  (C.  C.  A.  8th  Cir..  1910) 
182  Fed.  579,  revision  was  had  on  agreed 
facts  which  were  not  contradictory,  doubt- 
ful, or  incomplete,  and  the  only  question 
presented  was  as  to   their   legal   import. 


Hall,  etc.,  Co.  v.  Friday,  (C.  C.  A.  3d 
Cir.  1907)  158  Fed.  593,  was  a  case  of 
review  on  an  agreed  statement  of  facts. 

To  determine  as  an  ultimate  proposition 
that  a  sale  was  "  unfair,  illegal,  and 
void,"  as  alleged  in  a  petition  for  revi- 
sion, "  would  require,  in  the  absence  of 
an  agreed  statement  of  facts  or  finding  of 
facts  by  the  referee  or  court,  a  considera- 
tion of  all  the  evidence  in  the  record  en- 
tirely beyond  the  inquiries  this  court  can 
make  on  a  petition  for  revision."  Schu 
ler  V.  Hassinger,  (C.  C.  A.  5th  Cir.  1910) 
177  Fed.  119,  denying  a  petition. 

In  a  controversy  between  the  bankrupt 
and  the  trustee  over  land  claimed  by  the 
former  as  a  homestead  the  referee  found 
that  he  was  guilty  of  fraud  and  certified 
the  evidence  to  the  court,  which  reversed 
the  decision  of  the  referee  and  negatived 
the  existence  of  fraud.  On  a  petition  to 
revise,  all  the  evidence  not  being  brought 
up,  it  could  not  be  inferred  that  the  ref- 
eree and  the  court  merely  drew  different 
legal  deductions  from  undisputed  facts. 
"  The  record  not  showing  to  the  contrary, 
there  may  have  been  a  conflict  in  the 
evidence  on  the  issue  of  fraud,  and  in 
that  event  a  review  could  not  be  secured 
by  petition  to  revise."  In  re  Letson,  (C. 
C.  A.  8th  Cir.  1907)    157   Fed.  78. 

But  if  a  finding  of  fact  is  so  wholly 
unjustified  on  the  proofs  that  the  Circuit 
Court  of  Appeals  would  be  required,  on 
a  writ  of  error,  to  set  aside  a  verdict  of 
a  jury  for  want  of  any  evidence  whatever 
to  sustain  it,  or  for  some  other  reason 
kindred  thereto,  it  may  be  reversed  on  a 
petition  to  revise.  In  re  Cole,  (C.  C  A. 
1st  Cir.  1907)  163  Fed.  180,  (C.  C  A.  let 
Cir.  1906)    144  Fed.  392. 

And  wliere  the  Circuit  Court  of  Ap- 
peals has  under  review  an  order  adjudg- 
ing the  bankrupt  guilty  of  contempt  for 
failure  to  deliver  property  or  proceeds 
thereof  to  his  trustee,  the  evidence  claimed 
to  establish  his  possession  thereof  will  be 
examined  to  the  extent  of  ascertaining 
whether  the  court  below  could  properly 
find  the  fact  proved  beyond  reasonable 
doubt  as  the  rule  requires  in  such  con- 
tempt cases.  In  re  Levy,  (C.  C.  A.  2d 
Cir.  1905)  142  Fed.  442,  where  it  was 
held  that  the  order  affirming  the  referee's 
ruling  would  not  be  reversed  except  upon 
clear  proof  of  error. 

Disputed  questions  of  fact. —  An  order 
confirming  or  setting  aside  a  referee's 
order  requiring  the  bankrupt  to  turn  over 
property  to  the  trustee,  involving  disputed 
questions  of  fact,  is  not  reviewable  on 
petition.  lillis  t*.  Krulewitch,  (C.  C.  A. 
8th  Cir.  1905)   141  Fed.  954. 

Whether  the  lien  claimed  by  a  creditor 
under  a  trust  deed  constituted  a  valid 
preference,  so  far  as  the  question  depended 
on  the  correct  determination  of  the  facts 
relating  to  the  particular  transaction,  was 
not    reviewable    on    a    petition    to   revise. 
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Kenova  L.  &  T.  Co.  v.  Graham,  (C.  C.  A. 
4th  Cir.  1905)   135  Fed.  717. 

It  seemB  that  an  order  transferring  a 
case  to  another  court  of  bankruptcy  under 
section  32  of  the  Bankruptcy  Act  is  not 
reyiewable  on  petition,  since  it  determines 
A  mixed  question  of  law  and  fact.  Kyle 
Lumber  Co.  v.  Bush,  (C.  C.  A.  5th  Cir. 
1905)    133  Fed.  688. 

The  question  whether  the  court  erred 
in  ordering  a  sale  of  property  free  from 
incumbrances,  on  the  ground  that  it  was 
covered  by  a  mortgage  which  left  no 
equity  of  redemption  of  value  to  the 
estate,  cannot  be  reviewed  on  petition 
where  it  involves  questions  of  fact  aa 
well  as  of  law.  In  re  Union  Trust  Co., 
(C.  C.  A.  iBt  Cir.  1903)   122  Fed.  937. 

An  order  allowing  a  claim  as  a  general 
debt,  but  disallowing  in  part  a  claim  of 
the  creditor  to  priority  as  a  lienholder, 
where  it  depends  on  controverted  facts,  is 
not  reviewable  on  petition.  Gaudette  v. 
Graham,  (C.  C.  A.  ^th  Cir.  1908)  164 
Fed.  311. 

A  finding  by  a  court  of  bankruptcy  on 
competent  evidence  that  money  deposited 
by  a  bankrupt  in  a  bank  in  his  own  name 
as  attorney,  giving  the  bank  where  he 
opened  the  account  a  power  of  attorney 
from  his  wife  to  draw  dgainst  it,  was  not 
his  money  and  did  not  pass  to  his  trustee 
is  one  of  fact,  which  cannot  be  reviewed 
on  a  petition  to  revise.  In  re  Donnelly, 
(C.  C.  A.  2d  Cir.  1911)   187  Fed.  121. 

Discretionary  orders. —  Orders  which 
were  in  the  discretion  of  the  court  will 
not  be  reviewed  unless  an  abuse  of  dis- 
cretion is  shown.  Schuler  v.  Hassinger, 
(C.  C.  A.  6th  Cir.  1910)    177  Fed.  119. 

Exercise  of  discretion  to  determine 
whether  a  suit  pending  in  a  state  court 
should  be  sta^^ed  or  not  is  subject  to 
review,  but  will  not  be  interfered  with 
unless  it  appears  to  have  been  abused. 
New  River  Coal  Land  Co.  v.  Ruffner, 
(C.  C.  A.  4th  Cir.  1908)  166  Fed.  881, 
886. 

While  it  is  the  duty  of  the  Bankruptcy 
Court  to  see  that  examinations  of  third 
persons  for  the  discovery  of  assets  are  not 
permitted  to  transcend  the  limit  of  a 
legitimate  investigation,  this  is  a  duty 
which  involves  the  exercise  of  wide  dis- 
cretion which  wuU  not  be  interfered  with 
by  the  appellate  court  except  when  it  has 
been  manifestly  abused.  In  re  Horgan, 
(0.  C.  A.  2d  Cir.  1899)  98  Fed.  414, 
affirming  an  order  upon  the  bankrupt  to 
produce  the  books  in  his  custody  as  presi- 
dent of  a  corporation  and  submit  them 
for  examination. 

The  Bankruptcy  Court's  exercise  of  dis- 
cretionary power  to  dismiss  an  involun- 
tary petition  for  want  of  prosecution  will 
not  be  reviewed  where  it  does  not  appear 
that  the  discretion  was  abused.  In  re 
Levi,    (C.  C.  A.  2d  Cir.   1906)    142  Fed. 


962,  certiorari  denied  (1906)  203  V.  S. 
596.  27  8.  Ct.  784,  51  U.  S.  (L.  ed.)  333. 

On  the  same  ground  in  In  re  Brown, 
(C.  €.  A.  1901)  112  Fed.  49,  on  petition 
to  revise  the  refusal  of  the  court  to  enter- 
tain specifications  of  objection  to  a  dis- 
charge unless  they  should  be  verified  posi- 
tively by  the  objectors,  the  court  said 
that  if  section  ISc  is  to  be  regarded  as 
directory  only  it  is  "  discretionary  with 
the  judge  to  require  compliance  with  the 
statute,  and  his  ruling  requiring  a  verifi- 
cation is  not  subject  to  review." 

But  where  there  was  a  clear  abuse  of 
discretion  in  denying  leave  to  a  creditor 
to  amend  his  specifications  of  objection 
to  a  discharge  it  was  held  that  the  ruling 
involved  a  question  of  legal  right  and 
was  reviewable  on  petition.  In  re  Carley, 
(C.  C.  A.  1902)    117  Fed.  130. 

In  In  re  Lesser,  (C.  C.  A.  1900)  99 
Fed.  913,  the  court  entertained  a  petition 
to  review  a  discretionary  order  granted 
under  authority  conferred  by  the  last 
clause  of  section  11a,  and  affirmed  the 
order  as  a  proper  exercise  of  discretion 
under  the  circumstances. 

In  Ross  V.  Saunders,  (C.  C.  A.  1901) 
105  Fed.  915,  holding  that  an  order  re- 
fusing confirmation  of  a  composition  where 
no  creditor  appeared  in  opposition  was 
not  appealable  by  the  bankrupt,  the  court 
said :  **  The  discretion  to  be  exercised  by 
the  District  Court  in  matters  of  composi- 
tion is  judicial;  and  if  any  irregularities 
occur  in  reference  thereto  which  raise  a 
question  of  law,  it  is  not  improbable  that 
the  bankrupt  is  entitled  to  apply  in  that 
behalf  to  the  revisory  powers  of  the  Cir- 
cuit Court  of  Appeals  on  a  sunmiarv  peti- 
tion.'' 

In  In  re  Marsh,  6  Law  Rep.  67,  (1843) 
16  Fed.  Cas.  No.  9,108,  the  court  regarded 
it  as  doubtful  whether  the  Bankrupt  Act 
of  1841,  under  which  the  case  arose,  au- 
thorized a  review  of  discretionary  orders. 
As  to  the  practice  under  the  Bankrupt 
Act  of  1867,  see  In  re  Adler,  (18^  4)  2 
Woods  (U.  S.)  571;  ^jp  p.  Perkins,  (1873) 
5  Biss.   (U.  S.)    254. 

Refusal  of  the  judge  of  the  Bankruptcy 
Court  to  sanction  an  arrangement  between 
the  bankrupts  and  certain  creditors  and 
persons  who  had  received  preferential 
transfers  of  the  bankrupt's  property  does 
not  present  a  "  matter  of  law  "  review- 
able on  petition,  as  there  is  "  no  rule  of 
law  or  of  equity  by  which  the  propriety 
of  that  refusal  is  determinable."  Mul- 
ford  V.  Fourth  St.  Nat.  Bank,  (C.  C.  A. 
3d  Cir.  1907)  157  Fed.  897,  holding,  how- 
ever, that  there  was  no  abuse  of  discre- 
tion. 

Questions  *' peculiarly  administratiTe." 
—  On  a  revisory  proceeding  under  the 
Bankruptcy  Act  of  1867  the  court  said: 
''Any  question  of  removing  assignees  or 
appointing  trustees  is   so   peculiarly   an 


Sec.  Mb 


BANKRUPTCY 


811 


administrative  one,  and  inTolves  80  thor- 
ough a  knowledge  of  the  condition  of  the 
estate  being  administered,  that  an  appel- 
late tribunal  ought  not  to  interfere  in  re- 
gard thereto  unless  a  sharp  question  of  law 
is  raised,  or  the  demand  for  revision  is 
very  peremptory."  In  re  Sweetser,  (C.  C. 
A.  Mass.  1907)  167  Fed.  567. 

The  court  sometimes  exercises  liberality 
with  reference  to  the  practice  on  petitions 
to  revise  and  makes  *^  due  allowance ''  for 
lack  of  experience  alike  of  the  bench  and 
the  bar,  and,  where  the  petition  involves 
substantial  interests,  endeavors  to  sift  out 
from  the  record  the  issues  of  law,  if  it 
presents  any;  even  in  cases  which  could 
be  said  to  relate  to  the  mere  administra- 
tion by  the  District  Court  of  the  bank- 
ruptcy statute.  In  re  Boston  Dry  Goods 
Co.,  (C.  C.  A.  1st  Cir.  1903)  126  Fed. 
226,  229. 

But  where  there  was  no  suggestion  of 
any  practical  detriment  that  would  come 
to  the  estate  from  the  determination  of 
the  District  Court,  even  if,  strictly  speak- 
ing, that  determination  should  have  been 
otherwise  than  what  it  was,  the  court 
said:  "It  would  be  detrimental  to  the 
authority  of  the  District  Court,  injurious 
to  its  administration  of  the  bankruptcy 
statutes,  and  involve  the  niunerous  and 
useless  delays  which  those  statutes  evi- 
dently have  been  framed  to  avoid,  if,  in 
administrative  matters  where  no  substan- 
tial interests  are  concerned,  we  became 
meddlesome  beyond  what  the  law  requires 
of  us."  In  re  Boston  Dry  Goods  Co.,  (C. 
C.  A.  1st  Cir.  1903)  125  Fed.  226,  where 
the  main  question  related  to  the  powers 
of  the  Bankruptcy  Court  in  canvassing 
votes  for  a  trustee  alleged  to  have  been 
procured  or  solieited  by  the  bankrupt,  and 
how  far  it  should  exercise  them,  and 
according  to  what  rules. 

And  in  Shoe,  etc.,  Reporter,  Petitioners, 
(C.  C.  A.  Ist  Cir.  1904)  129  Fed.  688, 
where  the  order  under  review  was  one 
fixing  a  minimum  bid  for  the  sale  of  the 
assets  of  the  bankrupt,  and  providing  that 
five-sixths  of  the  purchase  price  might  be 
paid  in  bonds  secured  by  mortgage  assets, 
the  objection  to  the  order  was  "  disposed 
of  by  the  general  rule  in  equity  which 
applies  to  these  summary  petitions,  to  the 
effect  that  equity  does  not  concern  itself 
with  mere  trivialities,  nor  unless,  on  the 
whole  case,  the  proponent  satisfies  the 
court  that  he  has  a  substantial  interest, 
which  is  in  danger." 

Unless  convinced  that  manifest  error 
has  been  committed  the  appellate  court 
will  refrain  from  meddling  with  the  ad- 
ministration of  the  estate  by  the  officers 
of  the  Bankruptcy  Court  who  are  familiar 
with  the  local  environment  and  the  char- 
acter and  conduct  of  the  parties.  In  In 
re  Schulman,  (C.  C.  A.  2d  Cir.  1910)  177 
Fed.  191,  aJBIirfning  an  order  adjudging 
thi  bankrupt  in  contempt  of  court  for 


refusing  to  answer  questions  concerning 
his  property  and  for  concealing  from  his 
creditors  all  material  facts  relating 
thereto,  the  bankrupt's  testimony  having 
been  certified  to  the  court  by  the  referee, 
Judge  Coxe  said:  "The  questions  of 
fact  presented  by  this  appeal  are  pecu- 
liarly within  the  province  of  the  referee 
and  district  judge.  The  law  cannot  be 
promptly  and  efficiently  administered  if 
the  collection  and  division  of  the  bank- 
rupt's property  is  to  be  suspended  and 
delayed  pending  appeals  from  the  orders 
of  the  court  and  referee  having  in  view 
the  discovery  of  the  bankrupt's  property, 
and  the  prevention  of  its  fraudulent  con- 
cealment and  conversion.  ...  In  the  case 
at  bar  we  know  nothing  of  the  bankrupt 
Schulman,  except  as  he  is  jiortrayed  in 
the  printed  record.  The  referee,  on  the 
contrary,  had  an  opportunity  to  see  and 
hear  the  bankrupt  and  observe  his  man- 
ner while  testifying,  which  is  an  inesti- 
mable advantage  in  cases  of  this  charac- 
ter. The  testimony  of  a  witness  may 
sound  plausible  when  read  afterwards 
from  a  printed  book,  and  yet  his  conduct 
on  the  stand  may  have  been  such  that  no 
one  who  heard  him  testify  believed  that 
he  was  telling  the  truth.  The  referee 
certifies  that  after  having  taken  the  oath 
the  bankrupt  refused  to  be  examined  ac- 
cording to  law  and  deliberately  withheld 
facts  within  his  knowledge  as  to  the  dis- 
position of  the  property  of  the  bankrupt's 
firm.  Again,  he  certifies  that  the  bank- 
rupt withheld  from  the  trustee  and  the 
court,  with  the  deliberate  intention  of 
concealing  his  condition,  the  true  facts 
relating  to  the  conduct  of  his  business, 
his  de^ings  with  his  creditors  and  the 
amount  and  whereabouts  of  his  property. 
The  referee  says :  '  The  manner  of  the 
bankrupt,  his  recollection  when  he  desired 
to  exercise  it,  convinced  me  as  I  watched 
him  that  where  he  desired  to  give  the 
facts  he  could  do  so.*  Disingenuous  and 
evasive  as  his  testimony  appears  when 
read,  it  is  obvious  that  the  opportunity 
to  *  watch '  the  bankrupt  gave  the  referee 
a  very  marked  advantage  in  determining 
whether  he  was  acting  honestly.  .  .  .  An 
appellate  court  may  be  unable  to  detect, 
under  such  conditions,  the  false  from  the 
true,  the  honest  from  the  fraudulent,  but 
any  intelligent  person,  after  observing  the 
witness  for  hours  on  the  stand,  could  not 
be  deceived  as  to  his  purpose." 

Nonprejudicial  error. —  Whether  or  not 
an  order  permitting  the  amendment  nunc 
pro  tunc  of  a  petition  in  involuntary 
bankruptcy  after  the  sustaining,  of  a  de- 
murrer to  the  original  petition  was  erro- 
neous, is  immaterial  where  the  original 
petition  sufficiently  charged  an  act  of 
bankruptcy  and  the  demurrer  was  erro- 
neously sustained.  In  re  Rigge  Restau- 
rant Co.,  (C.  C.  A.  2d  Cir.  1904)  180  Fed. 
691. 
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Determination  and  disposition  of  matter. 

—  Where  the  Bankruptcy  Court  erred  in 
dismihsing  a  claim  tor  the  return  of  per- 
sonal property  delivered  to  a  bankrupt 
corporation,  the  Circuit  Court  of  Appeals, 
upon  reversing  the  order,  entered  its  own 
order  requiring  the  bankrupt's  trustee  or 
receiver  to  surrender  the  property. 
Sprague  Canning  Machinery  Oo.  tJ.  Fuller, 

(C.  C.  A.  6th  Cir.  1908)    158  Fed.  688. 

Where,  on  a  petition  to  revise,  there 
were  no  sufficient  specifications  of  legal 
error  presenting  the  questions  sought  to 
be  reviewed,  but  the  evidence  was  such  as 
to  raise  a  doubt  as  to  the  merits  of  peti- 
tioner's claim,  his  petition  was  dismissed 
without  prejudice  to  such  further  proceed- 
ings as  the  District  Court  might  consider 
proper.  Ross  r.  Stroh,  (C.  C.  A.  3d  Cir. 
1908)    166  Fed.  628. 

Dismissal  of  petition  —  moot  question, 

—  Pending  a  petition  to  review  an  order 
overruling  a  demurrer  to  the  trustee's  bill 
in  the  Bankruptcy  Court  to  set  aside  an 
alleged  fraudulent  conveyance  by  the 
bankrupt,  the  trustee  dismissed  the  suit 
in  the  court  below.  It  was  held  that 
the  petition  for  revision  must  be  dismissed 
and  that  the  trustee,  respondent  therein, 
must  pay  the  costs.  In  re  Orman,  (C  C. 
A.  1901)   107  Fed.  101. 

Proceeding  after  reversal  and  remand. 

—  W^here  an  order  of  the  District  Court 
is  annulled  by  reversal  thereof  on  petition 
for  cevision,  the  District  Court  cannot 
amend  the  order  on  mere  petition  therefor 
so  as  to  make  it  the  basis  of  another 
petition  for  revision.  In  re  Lesaius,  (C 
C.  A.  3d  Cir.  1910)    181  Fed.  690. 

Costs. —  See  cases  under  the  black- 
letter  heading  Costs  at  the  end  of  the 
first  note  to  section  25a. 

In  In  re  Ravenswood  Bank  r.  Johnson, 
(C.  C.  A.  4th   Cir.   1906)    143  Fed.  463, 


dismissing  a  petition  for  revision  filed  by 
creditors  who  had  opposed  an  application 
for  discharge,  they  were  charged  with 
the  costs  in  the  appellate  court,  "  and 
it  is  suggested  that  the  District  Court 
tax  the  contesting  creditors  with  all 
*  wholly  immaterial  matters,  captious  ob> 
jections,  remarks  of  counsel,  reiteration 
of  the  same  questions  and  demands '  in- 
cluded in  the  depositions  taken  before  the 
referee  or  special  master  and  all  unneces- 
sary costs  incurred  at  their  instance." 

Review  by  Supreme  Court  of  decrees  of 
Circuit  Courts  of  Appeals. —  By  construc- 
tion of  the  Bankruptcy  Act  of  1867  it 
was  settled  that  appeals  to  the  Supreme 
Court  did  not  lie  from  decisions  of  the 
Circuit  Courts  in  the  exercise  of  super* 
visory  jurisdiction  in  matter  of  law  con- 
ferred on  them  by  that  Act.  Morgan  «. 
Thornhill,  (1870)  11  W'all.  65,  20  U.  S. 
(L.  ed.)  60;  Conro  v.  Crane,  (1876)  94 
U.  S.  441,  24  U.  S.   (L.  ed.)    145. 

Hence  the  revision  contemplated  by  see 
tion  246  of  the  Bankruptcy  Act  of  1898 
being  substantially  of  the  same  character 
as  that  in  the  Act  of  1867,  a  decree  of 
the  Circuit  Court  of  Appeals  in  the  exer- 
cise of  its  supervisory  power  is  not  ap- 
])ealal>le  to  the  Supreme  Court.  Mitchell 
Store  Building  Co.  i\  Carroll,  (1914)  23*z 
U.  S.  379,  34  S.  Ct.  410,  58  U.  S.  (L.  ed.) 
650;  llolden  v.  Stratton,  (1903)  191  U.  S. 
115,  24  S.  Ct.  45,  48  U.  S.  (L.  ed.)  116 
(dismissing  the  appeal),  reaffirmed  in 
Hewit  V.  Berlin  Mach.  W'orks,  (1904)  194 
U.  S.  296,  24  S.  Ct.  690,  48  U.  S.  (L.  ed.) 
986,  and  Duryea  Power  Co.  t\  Sternbergh, 
(1910)  218  U.  S.  299,  31  S.  Ct.  25,  54 
U.  S.  (L.  ed.)  1047.  Such  a  decree  is 
reviewable  only  on  certiorari.  See  III. 
Writs  of  certiorari  in  note  to  section  26d. 
See  also  Hutchinson  v.  Otis,  (C.  C.  A.  Ist 
Cir..  1902)    123  Fed.   14. 


Sec.  25.  Appeals  and  Writs  of  Error. —  a  [Appeals.]  That  appeals, 
as  in  equity  cases,  may  be  taken  in  bankruptcy  proceedings  from  the  courts 
of  bankruptcy  to  the  circuit  court  of  appeals  of  the  United  States,  and  to 
the  supreme  court  of  the  Territories,  in  the  following  cases,  to  wit,  [  {1898) 
30  Stat,  L,  653,] 

The  provisions  in  section  26a,  as  far  as  they  relate  to  the  Circuit  Court  of  Appeals, 
and  in  "  all  laws  amendatory  thereof,"  are  recognized  and  confirmed  in  Judicial  Code, 
sec.  130,  title  Judiciaby. 


Necessity  of  this  provision. —  "  There  is 
an  appeal  provided  in  section  25,  with 
reference  to  the  specific  matters  named 
therein.  This  was  needed  if  an  a])peal 
was  to  be  allowed,  as  the  matters  to 
wlwnh  it  relates  could  arise  in  bankruptcy 
only."  Burleigh  v.  Foreman,  (C.  C.  A. 
Ist'Cir.  1903)    12.5  Fed.  217. 

"By  section  25a  it  (Congress]  granted 
to  the  Courts  of  Appeals  additional  juris- 
diction which  before  the  enaotmcnt  of  the 
Bankrupt  Law  they  could  not  exercise." 


Dodge  V.  Norlin,  (C.  C.  A.  8th  Cir.  1904) 
133  Fed.  363,  367. 

Exclusiyeness  with  respect  to  section 
a4h. —  See  the  first  paragraph  of  the  note 
to  section  245. 

Exclusiyeness  with  respect  to  section 
24a. —  To  the  point  that  a  judgment  ap- 
pealable under  section  25a  (1),  (2),  or 
( 3 ) ,  cannot  be  ai)pealable  as  a  *'  contro- 
versy "  under  section  24a,  see  Tliompson 
i\  Viiuizy,  (C.  C.  A.  4th  Cir.  11)00)  174 
Fed.  611;  In  re  Streator  Metal  Stamping 
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Co.,  (C.  C.  A.  7th  Cir.  1913)  205  Fed. 
280;  Riflon  v,  Parkham,  (C.  C.  A.  4th 
Cir.  1916)  219  Fed.  176;  Sterne  v,  Mer* 
chants'  Nat.  Bank^  (C.  C.  A.  8th  Cir. 
1914)  216  Fed.  862;  In  re  Gold,  (C.  C. 
A.  7th  Cir.  1913)  210  Fed.  410,  and  cases 
cited  in  division  II  of  the  note  to  section 
24a  under  the  black-letter  caption 
EsccliMiveneaa  of  section  2Jta. 

A  ''bankruptcy  proceeding"  includes  a 
proceeding  before  a  referee  to  have  a 
claim  against  the  estate  as  previously  al- 
lowed, reconsidered  and  a  substantial  por- 
tion disallowed.  Kiskadden  v.  Steinle,  ( C. 
C.  A.  6th  Cir.  1913)  203  Fed.  375,  fol- 
lowed in  Cooper  v.  Miller,  (C.  C.  A.  6th 
Cir.  1013)  203  Fed.  383. 

Appealability  of  nonenamerated  judg- 
ments.—  As  to  appeals  from  judgments 
not  specified  in  the  three  clauses  of  this 
section,  see  notes  to  section  24a. 

Review  on  writ  of  error. —  As  to  the 
method  of  review  in  cases  where  there 
was  a  jury  trial,  see  notes  to  section  25a 

(1). 

A  simultaneous  appeal  and  petition  for 
revision  of  the  same  order  or  judgment 
do  not  neutralize  each  other;  the  proceed- 
ing held  appropriate  will  be  retained  and 
the  other  dismissed.  See  cases  cited  in 
note  to  section  246  under  the  black-letter 
caption  Appeal  united  with  petition. 

Cross  appeal  when  necessary. —  An  ap- 
peal will  not  be  dismissed  on  motion  of 
the  appellee  for  want  of  jurisdiction  of 
the  appeal,  if  no  cross  appeal  was  taken. 
McCahan  i\  Anderson,  (C.  C.  A.  1902) 
113  Fed.  116. 

No  appeal  lies  under  this  section  from 
the  District  Court  of  the  United  SUtes 
for  Porto  Rico  to  the  United  States  Su- 
preme Court,  to  review  an  order  disallow- 
ing* claims  in  bankruptcv  proceedings. 
Tefft  r.  Munsuri,  (1911)  222  U.  S.  114, 
32  S.  Ct.  67,  56  U.  S.  (L.  ed.)  118, 
wherein  the  court  said:  "This  express 
provision  for  the  exercise  of  appellate  ju- 
risdiction by  the  courts  therein  named 
over  the  case  here  presented  by  necessary 
implication  must  be  held  to  exclude  the 
right  of  this  court  to  exercise  appellate 
jurisdiction  over  a  subject  not  delegated 
unless  some  other  provision  of  the  statute 
compels  to  a  contrary  view.  But  instead 
of  tending  to  so  do,  the  context  of  the 
statute  adds  cogency  to  and  makes  irre- 
sistible the  implication  arising  from  the 
provision  of  section  25o.  .  .  .  This  result 
flows  from  the  careful  provision  other- 
vrise  made  by  the  statute  for  the  exercise 
of  appellate  jurisdiction  by  this  court  over 
proceedings  in  courts  of  bankruptcy  or  the 
orders,  judgment  and  decrees  rendered  by 
such  courts,  none  of  which  embrace  the 
character  of  ca^e  here  presented.  Indeed, 
when  the  context  of  the  statute  is  con. 
sidered  and  the  distribution  of  appellate 
jurisdiction  for  which  it  proviies  is  taken 
into  view,  it  becomes  certain     hat  to  ex- 


tend by  remote  implication,  based  upon 
conceptions  of  inconvenience,  the  review- 
ing power  of  this  court  to  a  subject  like 
the  one  now  in  question  would  destroy  the 
symmetry  of  the  law  and  would  render 
necessary  limitations  on  the  power  of  this 
court  to  review  as  to  important  subjects 
concerning  which  the  power  would  other- 
wise obtain." 

General  Order  36  provides  that  appeals 
under  section  26a  "  shall  be  allowed  by  a 
judge  of  the  court  appealed  from  or  of 
the  court  appealed  to,  and  shall  be  regu- 
lated except  as  otherwise  provided  in  the 
Act,  by  the  rules  governing  appeals  in 
equity  in  the  courts  of  the  United  States." 

Parties  to  appeal. —  A  trustee  may  ap^ 
peal  froin  an  order  denying  his  motion  to 
expunge  a  claim  allowed,  unless  further 
preferences  were  surrendered,  and  direct- 
ing a  return  of  a  preference  previously 
surrendered  by  the  creditor.  Livingstone 
V,  Heineman,  (C.  C.  A.  6th  Cir.  1903)  120 
Fed.  786. 

On  appeal  by  a  creditor  of  a  bankrupt 
from  an  order  approving  a  composition 
under  which  a  majority  of  the  creditors 
have  received  the  amounts  to  which  they 
were  entitled,  the  assenting  creditors  are 
necessary  parties.  Field  v.  Wolf,  etc.,  Dry 
Goods  Co.,  (C.  C.  A.  8th  Cir.  1903)  120 
Fed.  815. 

On  an  appeal  by  a  trustee  in  bankruptcy 
from  a  judgment  of  the  Bankruptcy  Court 
allowing  claims  for  expenses  and  costs  of 
administration,  the  question  whether  the 
judgment  shall  stand  or  be  reversed  is  of 
such  direct  interest  to  those  whose  claims 
are  sustained  by  it  that  no  determination 
thereof  can  be  had  without  affording  them 
an  opportunity  to  be  heard  in  defense  of 
the  judgment.  On  such  an  appeal  the 
trustee  represents  the  general  creditors 
of  the  estate,  and  not  those  the  allowance 
of  whose  claims  is  challenged  by  him. 
Cray  v.  Grand  Forks  Mercantile  Co.,  (C. 
C.  A.  8th  Cir.  1905)    138  Fed.  344. 

"  The  cases  cited  present  somewhat  di- 
vergent views  as  to  whether  a  creditor 
may  as  of  right  appeal  from  the  allow- 
ance of  a  debt  which  affects  him,  but  a 
concurrence  in  the  matter  of  allowing  an 
appeal  upon  good  cause  shown  by  such 
creditors  when  the  trustee  refuses  to  ap- 
peal himself."  Ohio  Valley  Bank  Co.  v. 
Mack,  (C.  C.  A.  6th  Cir.  1906)  163  Fed. 
155,  where  the  appeal  was  by  a  creditor 
who  was,  upon  application,  allowed  to  ap- 
peal, the  trustee  refusing  to  appeal;  but 
Lurton,  J.,  said  "  the  better  practice  would 
be  to  order  the  trustee  to  appeal,  or  to 
allow  the  dissatisfied  creditor  to  appeal 
in  his  name,  being  indemnified  in  either 
case  against  costs  by  such  creditors." 

Effect  of  appeaL — The  taking  of  an 
appeal  deprives  the  court  of  bankruptcy 
of  jurisdiction  to  further  consider  matters 
involved    in    the    appeal.      For    example, 


814 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  85  a 


pending  an  appeal  from  a  judgment  re- 
jecting a  debt  or  claim,  the  court  has  no 
power  to  grant  a  rehearing  upon  the 
ground  of  alleged  newly  discovered  evi- 
dence. Miles  City  First  Nat.  Bank  t7. 
Miles  City  State  Nal.  Bank,  (C.  C.  A. 
9th  Cir.  1904)   131  Fed.  430. 

Without  a  supersedeas,  however,  an  ap- 
peal never  suspends  the  execution  of  an 
order  nor  stops  its  enforcement,  and, 
.  pending  the  bankrupt's  appeal,  without 
'supersedeas,  from  an  order  adjudicating 
him  a  bankrupt,  the  court  may,  on  motion 
of  creditors,  compel  him  to  file  his  sched- 
ules. In  re  Brady,  (D.  0.  Ky.  1908)  169 
Fed.  152. 

An  appeal,  with  a  supersedeas  bond, 
from  a  judgment  denying  a  discharge  is  in 
the  nature  of  a  cost  bond,  and  does  not 
supersede  the  judgment  so  as  to  prevent 
creditors  from  obtaining  a  second  adjudi- 
cation of  bankruptcy  on  account  of  later 
acts  of  bankruptcy.  In  re  Barton,  ( W. 
D.  Ark.  1906)  144  Fed.  540.  As  to  super- 
sedeas  on  appeals,  or  writs  of  error  in 
federal  courts,  see  R.  S.  sees.  1007,  1012, 
and  the  Circuit  Court  of  Appeals  Act  of 
March  3,  1891,  ch.  517,  |  11,  all  in  title 

JVDICIARY. 

Assignment  of  errors  —  Cirouit  Court 
of  Appeals  Rule  11,  91  Fed.  yi,  32  C.  C  A. 
Ixxxviii  (which  is  the  same  in  all  the 
circuits),  makes  the  filing  of  an  assignment 
of  errors  an  essential  condition  to  the 
granting  of  a  writ  of  error  or  the  allow- 
ance of  an  appeal,  and  concludes  as  fol- 
lows :  "  Errors  not  assigned  according  to 
this  rule  will  be  disregarded,  but  the 
court,  at  its  option,  may  notice  a  plain 
error  not  assigned." 

Total  neglect  to  comply  tHth  tJie  rule 
usually  results  in  an  affirmance  of  the 
order  or  decree  appealed  from  or  dis- 
missal of  the  appeal.  Lockman  v.  Lang, 
(C.  C.  A.  8th  Cir.  1903)  128  Fed.  279, 
where  the  appeal  was  dismissed;  In  re 
Dunning,  (C.  C.  A.  9th  Cir.  1899)  94 
Fed.  709,  where  the  court  said :  "  We 
place  our  judgment  of  afiirmance  wholly 
upon  the  ground  indicated,  in  the  hope 
that  attention  may  be  drawn  to  the  neces- 
sity of  compliance  with  the  rule.  It  may 
be  added  that  upon  the  hearing  of  the 
cause  not  only  was  no  *  plain  error  not  as- 
signed '  suggested,  but,  on  the  contrary, 
the  court  was  convinced  that  upon  the 
merits  the  decision  of  the  District  Court 
was  not  erroneous."  In  Burleigh  r.  Fore- 
man, (C.  C.  A.  1st  Cir.  1904)  130  Fed. 
13,  "  there  were  other  questions  below, 
but  we  have  only  to  deal  with  such  ques- 
tions as  are  raised  by  the  assignment  of 
errors,"  said  the  court. 

Time  for  filing, —  When  an  appeal  is 
prayed  and  allowed  in  open  court,  the 
prayer  for  reversal  and  the  citation  may 
be  waived,  but  the  assignment  of  errors 
is  indispeiiBable  to  the  perfection  of  the 
appeal,  and  it  must  be  filed  before  or  at 


the  time  of  the  allowance  of  the  appeal. 
But  if  an  appeal  is  allowed  upon  condi- 
tion of  filing  an  appeal  bond,  and  the 
bond  and  assignment  of  errors  are  there- 
after filed  within  the  time  required  for 
appeal,  the  assignment  of  errors  ia  not 
too  late.  Lockman  v.  Lang,  (C.  C.  A.  8th 
Cir.  1904)   132  Fed.  1. 

If  an  assignment  of  errors  is  not  made 
and  filed  in  the  court  below  when  an  ap- 
peal is  allowed,  a  subsequent  assignment 
in  the  appellate  court,  without  leave, 
will  be  disregarded.  Lloyd  v.  Chapman, 
(C.  C.  A.  9th  Cir.  1899)   93  Fed.  699. 

//  a  party  proceeds  both  hy  writ  of 
error  and  hy  appeal  to  review  the  same 
rulings  or  adjudications,  and  the  errors 
alleged  are  the  same  in  each  proceeding, 
a  single  assignment  of  errors  duly  filed  is 
sufiicient  notwithstanding  dismissal  of  the 
particular  appellate  proceeding  with  which 
the  assignment  was  filed.  Lockman  v. 
Lang,  (C.  C.  A.  8th  Cir.  1904)  132  Fed.  1. 

Amendment  of  defective  assignment, — 
If  an  assignment  of  errors  is  filed,  but  it 
does  not  sufficiently  indicate  the  particu- 
lar error  complained  of  to  entitle  it  to  be 
considered  on  the  appeal,  the  appellate 
court  is  not  deprived  of  jurisdiction  be- 
cause of  the  generality  of  the  assignment, 
and  amendment  thereof  may  be  allowed  on 
motion  of  the  appellant,  when  the  special 
circiunstances  justify  it,  and  the  motion 
is  promptly  made  upon  discovery  of  the 
defect.  Flickinger  v.  Vandalia  First  NAt. 
Bank,  (C.  C.  A.  6th  Cir.  1906)  146  Fed. 
162,  certiorari  denied  (1906)  203  U.  S. 
596,  27  S.  Ct.  783,  61  U.  S.  (L.  ed.)  332, 
where  appellant  was  allowed  to  file  more 
specific  assignments  upon  his  showing  that 
in  making  the  formal  assignment  he  relied 
upon  and  followed  a  precedent  contained 
in  an  approved  book  of  forms. 

Finding  of  facts. —  In  equity  cases  in 
federal  courts  it  is  not  the  practice  to 
make  findings  of  fact  and  conclusions  of 
law.  Whitney  i;.  Whitney  Elevator,  etc., 
Co.,  (W.  D.  N.  Y.  1910)  180  Fed.  187.  On 
appeal  from  a  Bankruptcy  Court  to  the 
Circuit  Court  of  Appeals  a  finding  of  facts 
is  not  required  by  the  Bankruptcy  Act 
nor  is  it  desirable.  In  re  Meyers,  (S.  D. 
N.  Y.  1900)  105  Fed.  353,  where  the  ref- 
eree's report  in  favor  of  the  bankrupt's  dis- 
charge was  confirmed,  and  opposing  credit- 
ors submitted  certain  statements  of  fact 
and  asked  the  court  to  find  them  for  the 
purposes  of  a  hearing  on  appeal.  The 
court  declined  to  do  so  and  said:  "It 
would  impose  additional  burdens  upon  the 
court,  and  is  not  ordinarily  essential; 
since  in  cases  of  reasonable  doubt,  the 
grounds  of  the  decision  usually  appear 
sufficiently  either  in  the  report  of  the  ref- 
eree or  in  the  opinion  or  memorandum  of 
the  judge  thereon."  But  for  the  accommo- 
dation of  the  party  the  court  proceeded  to 
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state  more  fully  than  appeared  in  its  for- 
mer opinion  filed  in  the  same  case  the 
groimds  for  granting  the  discharge. 

Appeal  bond. —  Before  an  appeal  can  be 
allowed  or  perfected  an  appeal  bond  must 
be  given  and  approved,  the  court  fixing  the 
amoimt,  and  the  bond  should  be  filed  and 
made  a  part  of  the  record  in  the  case,  and 
the  record,  in  order  to  be  perfect,  should 
recite  that  such  bond  has  been  given,  ap- 

8 roved,  and  filed.  In  re  Miller,  ( 1904)  13 
kla.  557,  75  Pac.  1128.  If  the  record  is 
silent  upon  that  point,  but  the  bond  was 
actually  given,  the  proper  remedy  of  the 
appellant  is  to  suggest  a  diminution  of 
the  record  and  have  the  clerk  of  the  court 
below  certify  the  record  showing  the  fact. 
In  re  MiUer,  (1904)  13  Okla.  667,  75  Pac 
1128,  in  which  case,  however,  a  motion  to 
dismiss  the  appeal  having  been  filed,  the 
court  said:  If  the  appeal  should  be  dis- 
missed without  having  been  heard  upon 
the  merits,  possibly  a  new  citation  might 
be  had  and  the  appeal  perfected,  and  for 
that  reason  alone  we  pass  this  proposition 
without  further  comment,  to  deal  with  one 
including  more  of  the  merits  of  the  casa" 

On  appeal  by  the  bankrupt  from  an  ad- 
judication of  bankruptcy  in  an  involun- 
tary proceeding  the  appeal  bond  is  suffi- 
cient if  it  runs  only  to  the  original  peti- 
tioners for  the  adjudication,  although 
other  creditors  filed  an  intervening  peti- 
tion having  the  same  object.  Flickinger  V. 
Vandalia  First  Xat.  Bank,  (C.  C.  A.  6th 
Cir.  1906)  146  Fed.  162  (certiorari  denied 
(1906)  203  U.  S.  695,  27  S.  Ct.  783,  61 
U.  S.  (L.  ed.)  332),  where  the  court  said: 
"As  all  the  petitioners  make  common  cause 
and  not  separate  controversies,  and  the 
benefits  of  the  bond  will  practically  come 
to  all,  it  would  seem  to  be  sufficient.  The 
motion  to  dismiss  the  appeal  is  therefore 
denied." 

Citation. —  In  proceedings  in  error  the 
citation  signed  by  the  judge  of  the  court 
to  which  the  writ  is  addressed  or  any 
judge  or  justice  of  the  appellate  court  is 
the  notice  required  by  R.  S.  sec.  998,  title 
Judiciary.  Exploration  Mercantile  Co. 
r.  Pacific  Hardware,  etc.,  Co.  (C.  C.  A. 
9th  Cir.  1910)  177  Fed.  825,  holding  that 
service  of  a  citation  signed  by  the  district 
judge  was  sufficient. 

Wliere  a  citation  is  not  issued  nor  an 
assignment  of  errors  filed,  on  appeal  to 
the  Circuit  Court  of  Appeals,  imtil  an  en- 
tire term  of  the  appellate  court  has  inter- 
vened, the  appeal  becomes  inoperative.. 
Xazima  Trading  Co.  v.  Martin,  (C.  C.  A. 
9th  Cir.  1908)  164  Fed.  838,  dismissing  an 
appeal. 

Where  an  appeal  is  seasonably  taken  and 
seasonably  docketed  the  appellate  court 
has  power  to  direct  the  issuance  of  an 
alias  citation  to  omitted  but  necessary  par- 
ties if  application  therefor  is  made  before 
the  expiration  of  the  first  term  at  which 
the  case  could  have  been  heard.    Per  Van 


Devanter,  J.,  in  Gray  v.  Grand  Forks  Mer- 
cantile Co.,  (C.  C.  A.  8th  Cir.  1905)  138 
Fed.  344,  citing  Lockman  v.  Lang,  (8th 
Cir.  1904)  132  Fed.  1,  65  C.  C.  A.  621. 
If  such  application  is  not  made  within 
that  time,  the  necessity  therefor  having 
been  brought  to  the  attention  of  appel- 
lant's counsel  in  ample  time,  the  appeal 
becomes  inoperative  in  so  far  as  it  chal- 
lenges the  claims  of  those  who  have  not 
thus  been  brought  into  the  appellate  court. 
Gray  v.  Grand  Forks  Mercantile  Co.,  (0. 
C.  A.  8th  Cir.  1905)   138  Fed.  344. 

In  In  re  Quality  Shop  Co.,  (C.  C.  A.  7th 
Cir.  1912)  202  Fed.  196,  where  a  bond  was 
not  approved  and  filed  and  citation  was  not 
served  within  ten  days  on  an  appeal  from 
a  decree  rejecting  a  claim,  but  were  filed 
sifterward,  and  the  court  refused  to  dis- 
miss the  appeal  on  that  ground,  the  court 
said:  "  In  the  T.  E.  Hill  Co.  Case,  (1906) 
148  Fed.  832,  78  C.  C.  A.  622,  we  held 
that  appeals  under  section  25a  are  gov- 
erned by  the  rules  in  equity  appeals,  ex- 
cept as  to  the  time  within  which  such 
appeals  shall  be  taken,  and  therefore  held 
that  citation  and  bond  are  hot  jurisdic- 
tional requisites." 

'  *  BUI  of  exceptions. —  On  appeals  in  bank- 
ruptcy cases  a  bill  of  exceptions  has  no 
function  and  is  entirely  irregular  as  a 
means  of  bringing  before  the  appellate 
court  the  evidence  or  other  proceedings  of 
the  court  below  or  the  referee.  Dodge  v. 
NorUn,  (C.  C.  A.  8th  Cir.  1904)  133  Fed. 
363,  where  the  court  said:  "An  appeal 
makes  the  entire  record  available  to  coun- 
sel for  the  appellant,  and  imposes  upon 
him  and  upon  the  clerk  of  the  lower  court 
the  duty  of  inserting  in  the  transcript  of 
the  record  sent  to  the  appellate  court 
everything  material  to  the  hearing  of  the 
questions  to  be  presented  there.  Teller  v, 
U.  S.,  (8th  Cir.  1901)  111  Fed.  119,  49  C. 
C.  A.  263.  The  bill  of  exceptions  must 
therefore  be  disregarded.  It  appears,  how-' 
ever,  tiiat  this  bill  of  exceptions  was  pre- 
sented by  the  appellant  to  the  court  below, 
that  it  bears  the  written  approval  of  coun- 
sel for  the  appellee,  and  that  it  was  filed 
in  the  case  by  the  order  of  the  District 
Court.  In  view  of  these  facts^  we  have 
concluded,  with  some  hesitation,  that  the 
paper  called  a  *  bill  of  exceptions '  may  be 
deemed  a  written  stipulation  of  the  parties 
to  the  efl^ect  that  it  correctly  portrays  the 
evidence  and  the  proceedings  below,  and 
upon  this  basis  we  proceed  to  consider  the 
case  it  presents." 

On  appeal  from  a  judgment  of  the 
Bankruptcy  Court  pursuant  to  the  ad- 
visory verdict  of  a  jury  a  bill  of  excep- 
tions taken  upon  the  jury  trial  is  out  of 
place  and  of  no  value  except  upon  a  mo- 
tion for  a  new  trial,  made  to  the  court 
below.  In  re  Neasmith,  (C.  C.  A.  6th  Cir. 
1906)  147  Fed.  160,  an  appeal  from  ad- 
judication of  bankruptcy  in  an  involimtary 
proceeding,  the  appellant  having  waived 
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the  statutory  right  to  a  jury  and  issues 
having  been  submitted  to  the  jury  in  the 
exercise  of  the  court's  discretion. 

Record  on  appeal. —  Rule  14  in  all  the 
Circuit  Courts  of  Appeals  specifies  what 
shall  constitute  the  record  on  appeal  or 
error.  By  virtue  of  provisions  in  section 
11  of  the  Circuit  Court  of  Appeals  Act  of 
March  3,  1891,  ch.  517,  26  Stat.  L.  829, 
title  Judiciary,  the  sections  of  the  Revised 
Statutes  relating  to  transcripts  on  appeals, 
viz.,  sections  698,  750,  title  Judiciary,  are 
in  fidl  force  and  apply  to  bankruptcy 
cases.  In  re  A.  L.  Robertshaw  Mfg.  Co., 
(E.  D.  Pa.  1905)   135  Fed.  220,  222. 

The  language  used  in  the  law  and  rules 
of  court  in  regard  to  the  record  on  appeal 
is  so  general  that  in  every  case  it  is  neces- 
sary for  some  one  to  specify  what  part  of 
the  record,  in  the  particular  case,  comes 
within  the  general  designations.  In  re 
A.  L.  Robertshaw  Mfg.  Co.,  (E.  D.  Pa. 
1905)  136  Fed.  222,  per  Holland,  J. 

In  one  of  the  Pennsylvania  districts,  it 
is  said  the  practice  has  there  long  pre- 
vailed of  counsel's  agreeing,  by  stipulation 
filed,  as  to  what  the  record  shall  contain; 
that  when  counsel  disagree  and  it  is  neces- 
sary to  specify  the  record,  the  best  prac- 
tice is  to  require  the  appellant  to  file  a 
prcBcipe  with  the  clerk,  pointing  out  spe- 
cifically what  records,  in  his  judgment,  are 
necessary  to  be  certified  on  the  appeal; 
and  that  if  the  appellee  is  of  opinion  that 
.  these  are  not  sufficient,  he  can  suggest  a 
diminution  of  the  record  and  ask  for  a 
certiorari,  and  the  question  as  to  the  ne- 
cessity of  additional  matter  will  properly 
be  determined  by  llic  appellate  court,  and 
that  the  judge  of  the  Bankruptcy  Court 
will  not,  on  petition  of  an  appellant,  desig- 
nate what  records  shall  be  certified  to  the 
appellate  court.  Per  Holland,  J.,  in  In  re 
A.  L.  Robertshaw  Mfg.  Co.,  (E.  D.  Pa. 
•1905)  135  Fed.  220,  where  the  court  also 
said:  "The  petition  of  the  [appellants] 
.  .  .  sets  forth  such  parts  of  the  record 
as  they  regard  sulUcient  for  a  full  and 
complete  understanding  of  the  case  in  the 
appellate  court,  and  we  are  of  opinion  that 
their  judgment  is  right  in  this  respect; 
but  we  know  of  no  law  which  authorizes 
the  court  from  which  an  appeal  is  taken  to 
designate  what  records  in  the  court  below 
shall  be  certified  upon  which  the  appellate 
court  shall  determine  the  appeal.  In  fact, 
the  judge  of  the  court  from  which  the  ap- 
peal is  taken  oup^ht  not  in  the  least  to 
interfere  in  the  discietion  allowed  bv  the 
general  terms  used  in  the  Acts  of  Congress 
and  rules  of  court  in  designating  the  rec- 
ord to  be  certified  in  cases  of  appeal,  as 
his  judgment  is  to  be  reviewed,  and  his 
opinion  of  the  importance  and  relevancy  of 
matters  contained  in  the  record  might,  in 
the  estimation  of  counsel  for  one  side  or 
the  other,  be  as  faulty  as  it  is  claimed  his 
judgment  is  from  which  an  appeal  is 
taken;  and  if  an  order  of  the  court  from 
which  the  appeal  is  taken  could  have  the 


effect  of  restricting  the  record  in  all  cases 
where  such  a  decree  had  been  made  there 
would  be  the  possibility  of  a  feeling  upon 
the  one  side  or  the  other  that  thev  had 
not  secured  a  fair  hearing  on  a  fall  record. 
.  .  .  Holding  this  view  as  to  the  au- 
thority of  this  court  and  the  practice  to 
be  adopted,  we  conclude  that  the  counsel 
for  the  appellant  must  assume  the  respon- 
sibility of  designating  what  records  shall 
be  entitled  by  the  clerk,  and  present  to  him 
a  prcpcipe  stating  specifically  which  of  the 
papers  on  file  in  the  case  he  desires  him  to 
certify  to  the  apjudlate  court." 

"In  Union  Pac.  Co.  v.  Stewart,  (1877) 
95  U.  S.  284,  24  U.  S.  (L.  ed.)  431,  it  is 
made  the  duty  of  appellant  to  see  that  the 
record  is  proi)erly  presented  to  the  appel- 
late court."  Per  Sinionton,  J.,  in  Wil- 
liams V.  Savage,  (CCA.  4th  Cir.  1903) 
120  Fed.  497,  498. 

In  his  certificate  to  the  transcript  of  the 
record  it  is  customary  for  the  clerk  of  the 
court  below  to  state,  if  it  be  the  fact,  that 
the  transcript  contains  only  such  papers 
as  the  attorney  for  the  appellant  desig- 
nated. See  Herman  Keck  Mfg.  Co.  v. 
Lorsch,  (C  C  A.  6th  Cir.  1910)  179  Fed. 
485. 

Neither  the  counsel  for  the  appellant 
nor  the  clerk  of  the  court  below  can  con- 
clusively determine  what  parts  of  the  rec- 
ord are  necessary  on  the  hearing  of  the 
appeal.  Cunningham  v.  (German  Ins.  Bank, 
(C.  C  A.  6th  Cir.  1900)  103  Fed.  932,  per 
Lurton,  J. 

An  appeal  may  be  dismissed  on  motion 
where  the  transcript  is  incomplete  in  re- 
spect of  essential  jurisdictional  informa- 
tion, and  verbal  explanations  made  by 
appellant's  counsel  at  the  bar  cannot  be 
treated  as  part  of  the  record.  Williams 
V.  Savage,  (C.  C.  A.  4th  Cir.  1903)  120 
Fed.  497,  dismissing  an  appeal  from  a 
judgment  granting  a  discharge  where  the 
record  made  up,  as  the  clerk  certified,  un- 
der the  instructions  of  appellant's  counsel, 
failed  to  show  whether  any  of  the  steps, 
to  perfect  the  appeal  were  taken  in  proper 
time,  or  indee<l  when  they  were  taken;  or 
to  show  when  the  petition  for  appeal  was 
presented,  or  when  the  order  granting  its 
prayer  was  granted  or  filed,  or  whether 
they  were  filed  at  all;  "there  is  nothing 
in  the  record  which  can  inform  the  court 
when  this  appeal  was  taken." 

If  a  transcript  is  defective  by  omission 
of  matters  necessary  to  a  proper  under- 
standing of  the  evidence  the  appropriate 
remedy  for  the  appellee  is  not  a  motion  to 
strike  the  transcript  from  the  files,  but  a 
suggestion  to  the  appellate  court  of  the 
defect  complained  of  and  application  for 
a  certiorari  to  send  up  the  missing  matter. 
Flickner  v.  Vandalia  First  Xat.  Bank, 
(C.  C.  A.  6th  Cir.  1906)  145  Fed.  162 
(certiorari  denied  (1906)  203  U.  S.  596, 
27  S.  Ct.  183.  51  U.  S.  (L.  ed.)  332}. 
where  a  motion  to  strike  was  denied, 
the    only    ground    therefor    beinj{    that 
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the  transcript  was  not  submitted  to  coun- 
sel for  the  appellees,  and  that  none  of  said 
counsel  had  notice  of  the  filing  thereof, 
and  that  the  record  was  imperfect  because 
it  did  not  contain  all  the  evidence  on 
which  the  cause  was  decided,  and  that 
what  was  given  was  stated  in  a  narrative 
form,  without  giving  the  questions  put  to 
the  witnesses. 

When  the  clerk's  certificate  does  not 
show  that  the  record  is  a  full  and  com- 
plete record  of  the  entire  proceedings,  it 
ought  to  appear,  by  stipulation  or  other- 
wise, that  it  does  include  all  that  is  nec- 
essary to  a  determination  of  the  matters 
involved  by  the  appeal;  and  if  the  appellee 
is  not  content  with  the  transcript  as  filed, 
he  should  seasonably  move  the  court  to 
require  the  appellant  to  complete  the 
record  by  filing  a  transcript  of  such  other 
papers  and  evidence  as  he  deems  necessary 
and  points  out.  Cunningham  v.  German 
Ins.  Bank,  (C.  C.  A.  6th  Cir.  1900)  103 
Fed.  932. 

On  appeal  from  an  adjudication  of  bank- 
ruptcy the  appellee's  motion  that  several 
matters  and  things,  not  included  in  the 
transcript,  be  brought  up,  as  necessary  to 
a  satisfactory  examination  of  the  questions 
raised,  was  granted,  with  a  reservation  as 
to  the  costs,  although  the  appellant  in- 
sisted that  the  record  was  sufficient. 
Herman  Keck  Alfg.  Co.  r.  Lorsch,  (C.  C. 
A.  6th  Cir.  1910)  179  Fed.  485,  where  the 
court  said :  "  That  motion  we  are  dis- 
posed to  allow,  with  the  reservation  of 
power  in  this  court  to  ultimately  deter- 
mine w'hcre  the  costs  of  that  additional 
matter  of  the  transcript  should  be  placed, 
determinable  upon  the  question  whether 
or  not  it  is  necessary  to  be  brought,  in 
order  to  have  a  proper  understanding. 
With  this  reservation,  the  motion  will  be 
granted;  but  for  special  reasons,  which 
we  do  not  care  to  dwell  upon,  we  further 
order  that  the  charges  incident  to  the 
supplying  of  this  additional  matter  be 
paid  by  the  appellees,  and  so  of  the  cost 
of  printing  it,  the  ultimate  liability  for 
which  is  also  to  be  determined  hereafter." 

On  a  bankrupt's  appeal  from  an  adjudi- 
cation of  bankruptcy  the  appellee's  motion 
for  an  order  requiring  that  the  original 
books  and  records  in  the  business  of  the 
bankrupt  be  sent  up,  it  being  claimed  that 
there  was  something  about  them  which 
could  not  be  adequately  transcribed,  was 
denied.  Herman  Keck  Mfg.  Co.  v.  Lorsch, 
(C.  C.  A.  6th  Cir.  1910)  179  Fed.  485, 
where  the  court  said:  "There  is  a  rule" 
which  we  have  taken  from  the  Supreme 
Court  rules,  so  far  as  this  branch  of  it  is 
concerned,  that  where  there  are  exhibits 
in  the  record  in  the  court  belrnv,  such  as 
cannot  be  transcribed  or  brought  here  by 
proper  representation,  as,  for  instance, 
models  and  the  like,  which  have  been  made 
part  of  the  evidence  in  that  court,  they 
may  be  ordered  by  the  judge  of  the  court 
h)elow  to  be  sent  here  as  part  of  the  return 
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to  the  appeal.  The  rule  applies  generally 
to  such  matters  as  cannot  be  transcribed 
so  as  to  be  exhibited  to  this  court  aa  they 
were  exhibited  to  the  court  below.  The 
application  for  an  order  •  to  send  up  the 
original  books  and  records  is  not  within 
the  scope  of  that  provision.  It  is  not 
shown  that  transcription,  or  representa- 
tion by  photographic  copies,  if  necessary, 
cannot  be  made.  Therefore  no  ground  is 
made  which  would  bring  the  case  within 
the  scope  of  the  rule.'* 

The  presumptions  are  in  favor  of  the 
correctness  of  the  action  of  the  court 
below,  and  a  reversal  thereof  cannot  be 
had  unless  the  transcript  of  the  record 
affirmatively  shows  the  ground  upon 
which  the  action  complained  of  was  taken. 
Buckingham  v,  Estes,  (G.  C.  A.  6th  Cir. 
1904)   128  Fed.  584. 

The  record  ought  to  show  that  the 
appeal  and  the  steps  to  perfect  the  same 
were  taken  in  proper  time.  Williams  r. 
Savage,  (C.  C.  A.  4th  Cir.  1903)  120  Fed. 
497. 

On  appeal  from  a  judgment  allowing  a 
claim  an  assignment  of  error  because  the 
claim  was  not  proved  within  one  year  after 
adjudication  of  bankruptcy  is  not  avail- 
able if  the  date  of  adjudication  nowhere 
appears  in  the  transcript  of  the  record. 
Buckingham  v.  Estes,  (C.  C.  A.  6th  Cir. 
1904)  128  Fed.  584,  where  the  defect  was 
called  to  the  attention  of  the  appellant  in 
the  brief  filed  by  the  appellee,  and  no  step 
was  taken  to  supplement  the  transcript 
by  supplying  the  date,  although  appellant 
had  ample  time  to  do  so. 

An  order  of  the  Bankruptcy  Court 
restraining  a  referee  in  petition  proceed- 
uigs  in  a  state  court  from  paying  over 
the  fund  in  his  hands  is  not  reviewable  if 
neither  the  order  nor  the  papers  upon 
which  it  was  granted  appear  in  the  record 
on  appeal.  In  re  Lvnan,  (C.  C.  A.  2d  Cir. 
1903)   127  Fed.  123^ 

If  the  record  on  appeal  suggests 
material  facts,  but  does  not  set  them  forth 
as  clearly  as  is  necessary  for  the  decision 
of  the  question,  the  cause  may  be  remanded 
with  instructions  to  the  court  below  to 
have  the  essential  facts  ascertained  and 
reported  and  to  pass  upon  the  same.  Dev- 
ri^s  i\  Shanahan,  (CCA.  4th  Cir.  1903) 
122  Fed.  629. 

\Vhere  the  referee,  pursuant  to  the  peti- 
tion of  a  party  desiring  review  of  an 
order,  has  certified  to  the  judge  the  ques- 
tion presented,  with  a  summary  of  the 
evidence  relating  thereto  and  the  finding 
and  order  of  the  referee  thereon,  and  such 
certificate  and  summary  appear  in  the 
record  on  appeal,  it  will  be  presumed,  in 
the  absence  of  some  order  of  the  court 
below,  that  the  hearing  therein  was  upon 
the  Rununary  of  the  evidence  certified  by 
the  referee,  and  that  the  original  evidence 
l)efore  the  referee  constituted  no  port  of 
the  record  in  the  court  below;  especially 
where  nothing   indicates  that   any  effort 
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was  made,  either  before  the  referee  or 
judge,  to  supplement  the  summary  of 
evidence  certified.  Cunningham  r.  Oerman 
Ins.  Bank,  (C.  C.  A.  6th  Cir.  1900)  103 
Fed.  932,  where  ■  appellee's  motion  for  a 
rule  upon  the  appellant  to  file  a  more 
complete  transcript  was  denied,  although 
•'  it  was  entirely  within  the  competency  of 
the  judge  at  request  of  either  party  to 
have  directed  the  filing  of  all  or  any  part 
of  the  original  documents  or  proofs  which 
were  on  file  with  the  referee." 

The  transcript  from  the  records  of  the 
lower  court  imports  absolute  verity,  and 
it  is  not  competent  to  contradict,  explain, 
or  extend  the  recital  of  the  record  by 
evidence  dehors  the  record.  Per  Lurton, 
J.,  in  In  re  McOall,  (C.  C.  A.  6th  Cir. 
1906)    145  Fed.  898,  902. 

A  certified  record  purporting  to  contain 
an  entry  on  the  journal  of  the  court  below 
on  a  stated  date  controls  a  different  date 
of  an  indorsement  upon  the  entry  of  a 
direction  to  enter  the  same;  such  indorse- 
ment having  no  proper  place  upon  the 
journal,  its  date  will  be  treated  as  a 
clerical  mistake.  In  re  McCall,  (C.  C.  A. 
6th  Cir.  1906)    145  Fed.  898,  903. 

Questions  considered  and  determined  in 
general. —  An  appeal  from  a  judgment  ad- 
judicating the  appellant  a  bankrupt 
*'  brings  up  the  whole  case  and  cannot  be 
made  to  turn  upon  errors  in  rulings  made 
upon  the  trial  of  a  feigned  issue."  In  re 
Neasmith,  (C.  C.  A.  6th  Cir.  1906)  147 
Fed.  160. 

Errors  assigned  upon  instructions  given 
or  refused,  or  other  rulings  made,  on  a 
jury  trial  demanded  by  the  alleged  bank- 
rupt as  of  right  can  be  considered  only 
upon  a  writ  of  error  and  not  upon  appeal 
from  an  adjudication  of  bankruptcy.  In 
re  Neasmith,  (C.  C.  A.  6th  Cir.  1906) 
147  Fed.  160. 

While  a  general  appeal  opens  up  all 
prior  decrees  of  an  interlocutory  char- 
acter, questions  reviewable  on  appeal  from 
a  final  decree  may  be  limited  by  the  terms 
in  which  the  appeal  was  prayed  for  and 
allowed.  Buckingham  v.  Estes,  (C.  C.  A. 
6th  Cir.  1904)  128  Fed.  684,  where,  for 
the  reason  stated,  on  appeal  from  a  decree 
allowing  a  claim  on  confirmation  of  a 
master's  report,  the  court  was  inclined 
to  r^ard  the  appeal  as  limited  to  the 
question  of  the  amount  allowed  and  not 
extending  to  the  question  of  the  right  to 
recover  at  all. 

If  an  appeal  is  taken  from  an  order 
allowing  a  claim  under  section  25a  (3), 
only  the  validity  of  the  claim  allowed  can 
be  considered,  and  it  seems  that  complaint 
of  interlocutory  orders  affect  ing  the  appel- 
lant would  be  excluded.  iSchuler  v.  Has- 
singer,  (C.  C.  A.  oth  Cir.  1910)  177  Fed. 
119. 

A  decree  found  correct  upon  any  ground 
established  in  the  case  will  be  affirmed, 
though  a  wrong  reason  was  given  for  it 
in  the  court  below.    Naylon  f.  Christian- 


sen Harness  Affg.  Co.,  (C.  C.  A  6th  Cir. 
1908)   158  Fed.  290.  2^3. 

On  appeal  from  a  judgment  denying  a 
discharge  where  the  referee's  report  ad- 
verse to  the  bankrupt  shows  that  he 
passed  upon  only  one  of  several  specifica- 
tions of  objections,  that  specification  alone 
is  brought  before  the  appellate  oourt. 
Vehon  f.  Ullman,  (C.  C.  A.  7th  Cir.  1906) 
147  Fed.  694. 

Where  a  party's  appeal  from  the  dis- 
allowance of  his  debt  concerns  the  amount 
of  the  claim,  he  may  also  present  any 
question  relating  to  the  security  or  rank 
of  the  debt,  as  an  incident  thereof,  though 
the  question  of  lien  or  priority,  if  alone 
involved,  could  be  reviewed  only  on  a  peti- 
tion for  revision.  In  re  Cosmopolitan 
Power  Co.,  (C.  C.  A.  7th  Cir.  1906)  137 
Fed.  858,  where  the  court  said :  **  If  the 
case  of  In  re  Worcester  County,  (1st  Cir. 
1900)  102  Fed.  808,  42  C.  C.  A.  637,  is 
to  be  construed  as  requiring  us  to  split 
the  case  n*id  dismiss  the  portion  that 
affects  priority,  we  are  not  disposed,  as 
now  advised,  to  follow  it." 

Presumptions  on  appeal. —  On  appeal 
the  presumptions  are  in  favor  of  the  cor- 
rectness of  the  action  of  the  court  below. 
Kentucky  Nat.  Bank  v,  Carley,  (C.  C.  A. 
3d  Cir.  1904)  127  Fed.  686;  Buckingham 
V.  Estes,  (C.  C.  A.  6th  Cir.  1904)  128 
Fed.  684. 

The  presumption  of  correctness  of  find' 
ings  of  fact  on  a  given  point  is  conclusive 
if  the  record  does  not  show  that  it  con- 
tains all  the  evidence  on  that  point.  In 
re  French,  (1904)  13  Okla.  549,  75  Pac. 
278,  where  the  court  presumed  there  was 
sufficient  evidence  to  warrant  the  finding 
that  certain  payments  constituted  prefer- 
ences and  that  at  the  time  they  were  made 
the  bankrupt  was  insolvent. 

Where  the  clerk's  certificate  appended 
to  the  record  on  an  appeal  from  an  order 
denying  a  bankrupt's  discharge,  recited 
that  the  record  was  a  true  transcript  of 
so  much  of  the  record  and  proceedings  of 
the  court  as  was  requested  by  counsel  for 
appellant,  it  was  presumed,  in  the  absence 
of  anything  showing  to  the  contrary,  that 
there  was  a  sufficient  appearance  by  the 
objecting  creditors  on  the  day  they  were 
required  to  show  cause  against  a  dis- 
charge, as  required  by  general  order  No. 
32,  1  Fed.  Stat.  Annot.  611.  Shaffer  v. 
Koblegard  Co.,  (0.  C.  A.  4th  Cir.  1910) 
183  Fed.  71. 

Presentation  and  reservation  in  lower 
court  of  ground  of  review. —  An  objection 
to  the  consideration  of  specifications  of 
objection  to  a  bankrupt's  discharge,  not 
urged  in  the  trial  court,  is  unavailable 
on  appeal.  Shaffer  v.  Koblegard  Co.,  (C 
C.  A.  4th  Cir.  1910)  183  P^ed.  71,  where, 
for  that  reason,  it  was  presumed  that 
such  appearance  as  is  required  by  general 
order  No.  32,  was  duly  and  properly 
entered. 
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Although  a  sworn  proof  of  claim  has 
probative  force  and  is  prima  facie  evi- 
dence of  its  allegations  even  when  ob- 
jected to  (Whitney  v.  Dresser,  (1906) 
200  U.  S.  632,  535,  26  S.  Ct.  316,  317,  50 
U.  S.  (L.  ed.)  584),  it  cannot  be  re- 
garded as  self-proving  on  the  claimant's 
appeal  from  a  judgment  disallowing  it  un- 
less he  relied  upon  it  in  tlie  Bankruptcy 
Court.  In  re  Mclntyre,  (C.  C.  A.  2d 
Cir.  1909)  174  Fed.  627,  where  the  claim- 
ant did  not  stand  upon  his  proof  of  claim 
before  tlie  referee  and  insist  that  the  ob- 
jectors should  go  forward,  but  attempted, 
by  insufficient  evidence^  to  establish  the 
allegations  in  his  proof  of  claim;  and  it 
was' held  that  he  could  n6t  be  permitted  to 
use  those  very  allegations  to  supply  the 
deficiencies  in  his  evidence. 

Review  as  dependent  on  state  of  record. 
— ^Where,  out  of  abundant  caution,  review 
is  sought  by  appeal  and  also  by  petition 
to  revise,  both  cases  may,  by  agreement  of 
the  parties,  be  considered  upon  the  same 
record,  as  in  Franklin  v.  Stoughten  Wagon 
Co.,  (C.  C.  A.  8th  Cir.  1909)  168  Fed. 
857. 

On  appeal  from  an  adjudication  of 
bankruptcy  if  the  evidence  heard  below  is 
not  brought  up,  the  appellate  court  is 
limited  to  a  consideration  of  the  case 
made  by  the  pleadings  when  these  alone 
are  found  in  the  record.  Corwith  First 
State  Bank  t?.  Haswell,  (C.  C.  A.  8th 
Cir.  1909)  174  Fed.  209,  where  the  court 
said :  "  The  issue  of  fact  presented  by 
the  bank's  answer  to  the  effect  tliat  the 
debtor  was  a  wage-earner,  and,  therefore, 
not  subject  to  the  provisions  of  the  Bank- 
ruptcy Act,  cannot  be  considered  by  us. 
The  trial  court  by  its  decree  of  adjudi- 
cation necessarily  found  that  issue  against 
the  bank,  and  as  no  evidence  is  preserved 
in  the  record  we  are  unable  to  review  its 
finding." 

The  record  must  in  some  form  show 
that  it  includes  the  entire  evidence,  or 
at  least  the  entire  evidence  on  a  given 
proposition,  which  the  appellate  court  is 
asked  to  consider;  if  this  is  not  shown  in 
some  form,  the  appellate  court  will  not 
presume  that  the  entire  evidence  is  in- 
cluded in  the  record,  and  will  not  reverse 
a  case  because  a  finding  of  fact  is  not, 
seemingly,  supported  by  the  evidence.  In 
re  French,  (1904)  13  Okla.  549,  75  Pac. 
278,  afiirming  a  judgment  disallowing  a 
claim. 

If  the  referee  failed  to  take  and  pre- 
serve the  testimony  which  he  excluded, 
and  it  is  not  presented  to  the  appellate 
court,  his  rulings  excluding  it  are  not 
reviewable.  Philadelphia  First  Nat.  Bank 
V.  Abbott,  (€.  C.  A.  8th  Cir.  1908)  165 
Fed.  852,  where  the  court  said:  "The 
estahlinhed  practice  in  the  federal  courts 
in  equity  is  that  examiners,  masters, 
and  the  Circuit  Courts  must,  under  rule 
>so.   67    in   equity,   take,   record,    and,   in 


case  of  en  appeal,  return  to  the  appellate 
court  all  the  evidence  offered  by  either 
party,  that  which  was  held  to  be  incom- 
petent or  immaterial  as  well  as  tliat  whidi 
they  deemed  competent  and  relevant,  to 
the  end  that  if  the  appellate  court  is  of 
the  opinion  that  evidence  rejected  should 
have  been  received,  it  may  consider  it, 
render  a  final  decree,  and  thus  conclude 
the  litigation  without  remanding  the  suit 
to  procure  the  excluded  evidence.  If  evi- 
dence is  objected  to  and  ruled  out,  it  must 
nevertheless  be  written  down  and  pre- 
served in  the  record  subject  to  the  objec- 
tions, or  the  ruling  cannot  be  considered 
in  the  appellate  court.  From  the  gen- 
eral rule  that  all  evidence  offered  must  be 
taken  and  preserved,  the  evidence  of  a 
privileged  witness,  evidence  plainly  privi- 
leged and  evidence  which  clearly  and  af- 
firmatively appears  to  be  so  incompetent, 
irrelevant,  or  immaterial  that  it  would  be 
an  abuse  of  the  process  or  power  of  the 
court  to  compel  its  production  or  to  per- 
mit its  introduction,  are  excepted.  .  .  . 
When  the  rejected  testimony  is  made  a 
part  of  the  record  and  returned  to  an 
appellate  court,  and  then  only,  can  such  a 
court  consider  and  decide  the  legality  of 
the  rulings  which  excluded  it,  and  aftei 
determining  that  question  it  will  proceed 
to  decide  whether  or  not  all  the  admis- 
sible evidence  presented  to  it  sustains  the 
decree  below,  and  to  render  a  final  decree 
accordingly."  The  foregoing  statement  is 
substantially  a  repetition  of  what  was 
said  by  the  same  court  in  Missouri-Ameri- 
can Electric  Co.  v.  Hamilton-Brown  Shoe 
Co.,  (C.  C.  A.  8th  Cir.  1908)  165  Fed. 
263,  where  an  adjudication  of  bankruptcy 
was  reversed  for  insufficiency  of  the  evi- 
dence. 

Under  the  rule  that  every  presumption 
must  be  indulged  in  favor  of  the  correct- 
ness of  a  judgment  rendered  by  a  court  of 
competent  jurisdiction  until  the  contrary 
appears,  and  the  rule  that  after  a  judg- 
ment has  been  rendered  it  will  be  pre- 
sumed, in  the  absence  of  a  contrary  show- 
ing, that  the  facts  necessary  to  support 
it  were  proved,  and  the  complaint  will  be 
treated  as  amended  to  conform  to  the 
proofs,  it  will  be  presumed  on  appeal  irom 
an  adjudication  of  involuntary  bankruptcy 
that  a  defect  in  the  petition  was  supplied 
by  the  proof,  where  the  latter  is  not 
brought  up  for  the  consideration  of  the 
appellate  court.  "Corwith  First  State 
Bank  t?.  Haswell,  (C.  C.  A.  8th  Cir.  1909) 
174  Fed.  209,  affirming  a  decree  of  ad- 
judication, even  though  it  were  conceded 
that  the  petition  failed  to  describe  suffi- 
ciently the  land  charged  to  have  been  un- 
lawfully conveyed,  by  not  specifying  the 
county  or  state  in  which  it  was  located; 
especially  "  because  the  record  does  not 
disclose  that  the  alleged  defect  was  ever 
called  to  the  attention  of  the  trial  court, 
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and  because  the  facts  of  the  case  are  not 
brought  here  for  our  consideration." 

Harmless  or  prejudicial  error. —  "When 
it  can  be  seen  that  no  harm  resulted  to 
appellant,  this  court  will  not  reverse  a 
decree  on  account  of  an.  immaterial  de- 
parture from  technical  rules  of  proceed- 
ing." Oil  Well  Supply  Co.  v.  Hall,  (C. 
C.  A.  4th  Cir.   1904)    128  Fed.  876. 

A  creditor's  appeal  from  a  judgment 
granting  a  discharge,  upon  the  contention 
that  the  court  erroneously  referred  the 
application  for  a  discharge  to  the  referee, 
is  without  merit  where  no  prejudice  what- 
ever has  resulted  to  the  appellant  through 
such  reference.  In  re  McDuff,  (C.  C.  A. 
5th  Cir.   1900)    101   Fed.  241. 

The  decisive  issue  is  not  whether  there 
was  an  error  in  the  admission  or  exclu- 
sion of  evidence,  but  whether  or  not  all 
the  competent  and  relevant  evidence  pre- 
sented to  the  appellate  court  sustains  the 
decree.  Philadelpliia  First  Nat.  Bank  v. 
Abbott,  (C.  C.  A.  8th  Cir.  1908)  165  Fed. 
852,  following  the  rule  announced  in 
Blease  v.  Garlington,  (1875)  92  U.  S.  1, 
23  U.  S.    (L.  ed.)   521. 

Admission  of  incompetent  evidence  by  a 
referee  is  not  ground  for  reversal  of  an 
order  pursuant  to  his  finding  where  the 
latter  was  not  based  upon  the  incompe- 
tent testimony  and  the  court  below  ap- 
parently acted  only  upon  the  competent 
evidence.  .Smith  v.  Means,  (C  C.  A.  7th 
Cir.  1906)    148  Fed.  89. 

A  judgment  refusing  an  adjudication 
of  bankruptcy  on  the  advisory  verdict  of 
a  jury  will  not  be  reversed  for  mere  in- 
formalities in  the  proceedings,  where  the 
merits  of  the  question  involved  were 
passed  upon  by  the  trial  judge  and  sub- 
stantial justice  was  effected.  Oil  Well 
Supply  Co.  r.  Hall,  (C.  C.  A.  4th  Cir. 
1904)    128  Fed.  875. 

An  order  granting  a  discharge  will  be 
affirmed  on  appeal  if  the  appellate  court 
is  satisfied  thai  it  was  correct,  regardless 
of  the  question  whether  it  was  made  by 
the  court  below  without  investigation  of 
the  merits.  Kentucky  Nat.  Bank  r.  Car- 
ley,  (C.  C.  A.  3d  Cir.  1904)  127  Fed. 
886. 

An  order  of  adjudication  will  not  be 
reversed  on  the  ground  that  certain  al- 
leged acts  of  bankruptcy  were  not  prop- 
erly pleaded  and  proved  if  enough  was 
alleged  and  proved  to  warrant  the  adjudi- 
cation. In  re  Lvnan,  (C.  C.  A.  2d  Cir. 
1903)    127  Fed.  123. 

Although  the  record  may  conclusively 
show  that  a  party  against  whom  a  decree 
is  rendered  has  sulVerod  no  prejudice  from 
a  refusal  to  take  and  hear  cumulative 
evidence  on  his  behalf,  yet  when  a  court 
of  bankruptcy  refuses  to  take  and  con- 
sider evidence  wliicli  the  lo.sing  party  de- 
sires to  offer  Ix'f:  re  that  evidence  has  been 
presented  to  it  so  lluit  it  can  dol ermine 
the  question  of  its  admihsihility.  the  pre- 
sumption   that    error    produies    prejudice 


necessarily  prevails.  Missouri-American 
Electric  Co.  v.  Hamilton-Brown  Shoe  Co., 
(C.  C.  A.  8th  Cir.  1908)  166  Fed.  283, 
reversing  an  adjudication  of  bankruptcy 
for  the  reason  above  stated. 

Discretion  of  lower  court. —  Wliere  the 
allowance  of  a  claim  by  the  Bankruptcy 
Court  is  discretionary  the  appellate  court 
strongly  inclines  to  affirm  the  action  of 
the  court  below  in  that  l)ehalf  unless  it 
appears  that  clear  wrong  was  done.  Gold 
1?.  South  Side  Trust  Co.,  (C.  C  A.  3d 
Cir.  1910)  179  Fed.  210,  affirming  disal- 
lowance by  the  court  below  and  the  ref- 
eree of  a  claim  by  a  broker  to  a  commis- 
sion for  sale  of  the  bankrupt's  real  estate, 
the  claimant  having  no  contract  there- 
for with  the  trustee.  It  was  considered 
to  be  "  an  administrative  matter  "  and  the 
c^urt  said:  "  If  abuses  threaten  to  creep 
into  •  bankruptcy  procedure  those  charged 
with  local  administration  are  in  better 
position  to  prevent  such  abuses  than  are 
appellate  tribunals.'* 

Allowance  or  refusal  of  amendments  to 
a  petition  in  bankruptcy  being  entirely 
wuthin  the  judicial  discretion  of  the  Bank- 
ruptcy Court,  is  not  ground  for  reversal 
where  the  record  discloses  no  abuse  of 
discretion.  Pittsburgh  Laundry  Supply 
Co.  V.  Imperial  Laundry  Co.,  ( C.  C.  A.  3d 
Cir.  1907)  154  Fed.  662,  where  the  court 
affirmed  a  refusal  to  allow  amendment  of 
a  petition  in  involuntary  bankruptcy  by 
inserting  additional  alleged  acts  of  bank- 
ruptcy, inspection  of  the  proposed  amend- 
ments showing  that  they  lacked  the  spe- 
cific particularity  requisite  to  the  state- 
ment of  an  act  of  bankruptcy,  or  to  suffi- 
ciently distinguish  them  from  acts  not 
in  violation  of  the  Bankrupt  Law. 

The  Circuit  Court  of  Appeals  is  loath 
to  interfere  with  the  amount  allowed  as 
an  attorney's  fee  for  services  rendered 
to  petitioning  creditors  in  involuntary 
cases  unless  fully  persuaded  that  the 
judgment  of  the  court  below  was  founded 
in  misconception  of  the  ground  uiK>n 
which  the  allowance  should  be  Iwised,  or, 
if  proceeding  upon  correct  grounds,  that 
the  amount  allow^ed  was  largely  excessive 
or  greatly  inadequate.  Per  Jenkins,  J., 
in  In  re  Curtis,  (C.  C.  A.  7th  Cir.  1900) 
100  Fed.  784.  But  a  judgment  for  a 
clearly  inordinate  allowance  may  be  re- 
versed with  directions  to  reduce  the  al- 
lowance to  a  stated  amount.  This  was 
done  in  In  re  Curtis,  (C.  C.  A.  7th  Cir. 
1900)    100  Fed.  784. 

Questions  of  fact  —  In  general. —  "A 
proceeding  in  bankruptcy  is  a  proceeding 
in  equity,  and  on  an  appeal  to  this  court, 
or  to  the  Supreme  Court,  the  decisive  is- 
sue is  not  whether  there  was  an  error 
in  the  admission  or  exclusion  of  evidence, 
hut  whether  or  not  all  the  competent  and 
relevant  evidence  presented  to  the  ap- 
pellate court  sustains  tlie  decree."  Phila- 
delphia Fir>t  Xat.  Bank  r.  Abbott,  (C 
C.  A.  8th  Cir.  1908)    165  Fed.  852. 
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On  an  appeal  th«  facts  as  well  as  the 
law  are  before  the  appellate  court  for  re- 
view, Courier-Journal  Job-Printing  Co.  v, 
Schaefer- Meyer  Brewing  Co.,  (C.  C.  A. 
6th  Cir.  1900)  101  Fed.  609;  and  the  evi- 
dence  is  therefore  re-examined  in  that 
court,  Simonson  v.  Sinsheimer,  (C.  C.  A. 
6th  Cir.  1900)  100  Fed.  426,  where  the 
court  also  said:  "An  appeal  as  in  equity 
cases  necessarily  involves  the  idea  of  re- 
examination by  the  appellate  court  of 
both  the  facts  and  the  law  of  the  case." 
To  the  same  point  see  In  re  Worcester 
County,  (C.  C.  A.  1900)  102  Fed.  808; 
In  re  Rouse,  (C.  C  A.  1899)  91  Fed.  98; 
In  re  Richards,  (C.  C.  A.  1899)  96  Fed. 
935. 

On  appeal  from  an  order  refusing  a  dis- 
charge, if  any  one  of  the  several  specifica- 
tions of  objections  to  the  discharge  is  sus- 
tained by  sufficient  evidence  the  order 
will  be  affirmed.  Seigel  v.  Cartel,  (C.  C 
A.  8th  Cir.  1908)   164  Fed.  691. 

Where  an  error  of  the  referee  calls  for 
reversal  of  the  order  confirming  his  re- 
port, unless  the  court  is  satisfied  by  the 
evidence  in  the  record  that  his  ultimate 
conclusion  was  right,  the  court  will  not 
weigh  the  testimony  on  the  mere  printed 
record  if  the  questions  of  fact  seem  doubt- 
ful, but  will  reverse  and  remand  in  order 
that  further  evidence  may  be  taken.  In 
re  Straschnow,  (C.  C.  A.  2d  Cir.  1910) 
181  Fed.  337. 

Findings  of  referee  or  master. — As  to 
the  M'eight  to  be  attached  to  a  finding  of 
fact  by  a  bankruptcy  referee  alone,  it  has 
been  said  that  no  arbitrary  rule  can  be 
laid  down  for  determining  it;  that  his 
position  and  duties  are  analogous  to 
those  of  a  special  master  directed  to  take 
evidence  and  report  his  conclusions,  and 
the  rule  applicable  to  a  review  of  a  ref- 
eree's findings  of  fact  must  be  substan- 
tially that  applicable  to  a  master's  report; 
that  much  in  both  cases  must  depend 
upon  the  character  of  the  finding;  that 
if  it  be  a  deduction  from  established  fact, 
the  finding  will  not  carry  any  great 
weight,  for  a  reviewing  court  having  the 
same  facts  may  as  well  draw  inferences 
or  deduce  a  conclusion  as  the  referee; 
but  that  if  the  finding  is  based  upon  con- 
flicting evidence  involving  questions  of 
credibility  and  the  referee  has  heard  the 
witnesses,  much  greater  weight  naturally 
attaches  to  his  conclusion.  Per  Lurton, 
J.,  in  Ohio  Valley  Bank  Co.  v.  Mack,  (C. 
0.  A.  6th  Cir.  1906)    163  Fed.  155,  158. 

In  In  re  Howard,  (C.  C.  A.  2d  Cir. 
1910)  180  Fed.  399,  where  an  order  deny- 
ing a  discharge  was  reversed,  the  court 
said :  "  In  our  opinion  the  evidence  was 
insufficient  to  warrant  a  finding  that  the 
failure-  to  keep  more  complete  records 
arose  from  any  intention  upon  the  part  of 
the  bankrupt  to  conceal  his  financial  con- 
dition. Certainly  we  think  the  evidence 
would  not  warrant  such  a  finding  in  the 
face  of  the  report  of  the  special  master 


who  saw  the  bankrupt  upon  the  ^tand  and 
heard  his  testimony  at  length." 

An  order  of  the  Bankruptcy  Court  dis- 
regarding a  referee's  findings  that  are 
amply  supported  by  the  testimony  will  be 
reversed;  Boyd  v.  Arnold,  (C.  C.  A.  5th 
Cir.  1906)  140  Fed.  187  (certiorari  de- 
nied (1907)  207  U.  S.  593,  28  S.  Ct.  259, 
62  U.  S.  (L.  ed.)  355),  reversing  a  judg- 
ment denying  a  discharge  contrary  to  the 
recommendation  of  the  referee. 

Findings  of  fact  dependent  upon  con- 
flicting testimony  have  every  reasonable 
presumption  in  their  favor,  and  will  not 
be  set  aside  or  modified  by  an  appellate 
court  unless  it  clearly  appears  that  there 
was  error  or  mistake,  though  the  court 
below  disagreed  with  such  findings. 
Southern  Pine  Co.  v.  Savannah  Trust  (S., 
(5th  Cir.  1905)  141  Fed.  802,  73  C.  C.  A. 
60,  reversing  an  order  which  set  aside  the 
report  of  a  referee  in  favor  of  a  claim- 
ant of  proceeds  of  property  sold  by  a 
trustee  in  bankruptcy,  the  court  saying: 
"  Upon  the  trial  of  the  issues  before  him 
the  referee  had  the  opportunity  of  seeing 
and  hearing  the  witnesses,  and  he  was 
therefore  in  a  better  position  to  judge 
of  their  credibility  than  are  courts  which 
have  nothing  before  them  but  the  printed 
record, —  on  which  point  see  also  Moore  on 
on  Facts,  §  1276. 

Judgment  allowing  a  claim  was  re- 
versed in  Rush  r.  Lake,  (C  C.  A.  9th  Cir. 
1903)  122  Fed.  561  (certiorari  denied 
(1903)  191  U.  S.  571,  24  S.  Ct.  843,  48 
U.  S.  (L.  ed.)  307),  where  the  appellate 
court  found,  contrary  to  the  opinion  of 
the  court  below,  that  there  was  sufficient 
evidence  to  .justify  the  referee's  finding 
tiiat  the  creditor  was  a  silent  partner  of 
the  bankrupt. 

Concurrent  findings  of  referee  or  jury 
and  court  below. — Appeals  from  judg- 
ments of  the  Bankruptcy  Court  are  taken 
"  as  in  equity  cases  to  a  Circuit  Court 
of  AppealB  or  to  the  Supreme  Court  of  a 
territory,  and  consequently  the  proceed- 
ing thereunder  should  conform  itself,  as 
far  as  may  be  consistent  with  justice,  to 
the  ordinary  course  of  equity  procedure. 
In  re  Noyes,  (C.  C.  A.  Ist  Cir,  1903) 
127  Fed.  286,  per  Aldrich,  J.  Hence 
findings  of  fact  made  by  a  referee  or 
master  and  confirmed  by  the  judge  are  to 
be  accepted  by  the  appellate  court,  unless 
clear  error  in  them  is  shown.  Ellsworth 
V.  Lyons,  (0.  C.  A.  6th  Cir.  1910)  181 
Fed.  55,  finding  that  the  bankrupt  corpo- 
ration was  solvent  at  the  date  of  a  trans- 
action involved.  Carroll  r.  Stern,  (C.  C. 
A.  6th  Cir.  1915)  223  Fed.  723;  Lumpkin 
V.  Foley,  (C.  C.  A.  6th  Cir.  1913)  204 
Fed.  372;  Canner  v.  Webster  Tapper  Co., 
(C.  C.  A.  1st  Cir.  1909)  168  Fed.  519, 
affirming  an  adjudication  of  bankruptcy; 
Philadelphia  First  Nat.  Bank  t\  Abbott, 
(C.  C.  A.  8th  Cir.  1908)  165  Fed.  852, 
affirming  an  order  that  a  claim  be  ex- 
punged  unless    the    creditor    surrendered 
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security  .which  the  court  below  and  the 
referee  held  on  conflicting  evidence  to  have 
been  obtained  with  reasonable  cause  to 
believe  that  it  was  intended  as  a  prefer- 
ence; Seigel  V.  Cartel,  (C.  C.  A.  8th  Cir. 
1908)  164  Fed.  691,  affirming  an  order 
refusing  a  discharge,  and  holding  that  the 
credibility  and  reasonableness  of  the  bank* 
rupt's  story  of  his  loss  of  money  being 
addressed  to  the  judicial  discretion  of  the 
court  below,  "  as  there  was,  in  our  judg- 
ment, reasonable  ground  for  discrediting 
his  explanation,  we  will  not  review  the 
exercise  of  that  discretion;"  Ohio  Valley 
Bank  Co.   t;.   Mack,    (C.   C.   A.   6th   Cir. 

1906)  163  Fed.  155,  affirming  a  judgment 
allowing  a  claim,  which  waa  aseailed 
mainly  upon  the  eround  of  relationship, 
and  because  it  did  not  appear  from  the 
books  of  either  the  creditor  or  the  debtor, 
the  court  saying  that  *'  in  this  case  the 
conclusions  of  the  referee  necessarily  in- 
volved the  credibility  of  the  witnesses  who 
testified  to  the  hona.  fides  of  the  claim 
preferred  by  Charles  Mack,  Sr.;  the  con- 
clusion he  reached  in  favor  of  the  validity 
of  his  debt  has  also  passed  the  scrutiny 
of  the  district  judge;  under  such  circum- 
stances this  court  is  not  warranted  in 
overturning  the  conclusions  of  two  courts 
upon  anything  less  than  a  demonstration 
of  plain  mistake;"  Nay  lor  v,  Christian- 
sen Harness  Mfg.  Co.,  (C.  C.  A.  6th  Cir. 
1908)  168  Fed.  290,  where,  on  appeal 
from  an  adjudication  In  involuntary  bank- 
ruptcy, the  appellate  court,  concurring 
with  the  court  below,  declined  to  believe 
that  the  officers  of  the  bankrupt  corpora- 
tion "  could  be  and  continue  so  utterly 
ignorant  of  the  financial  condition  of 
their  company  as  the  general  terms  in 
which  their  testimony  was  given  would 
seem  to  indicate;"  Stephens  v.  Mer- 
chants' Nat.   Bank,    (C.   C.   A.   7th  Cir. 

1907)  154  Fed.  341,  affirming  an  adjudi- 
cation of  bankruptcy  where  the  evidence 
left  it  uncertain  whether  or  not  the  al- 
leged bankrupt  was  chiefly  engaged  In 
farming;  Smith  v.  Means,  (C.  C.  A.  7th 
Cir.  1906)  148  Fed.  89,  affirming  an  order 
denying  the  petition  of  an  adverse  claim- 
ant for  the  surrender  of  property  to  him 
by  the  trustees  in  bankruptcy,  since  **  the 
master  was  in  the  best  position  to  judge 
of  the  weight  and  credibility  of  the  testi- 
mony, which  was  given  orally  before  him," 
as  to  the  title  and  right  of  possession  of 
the  claimant;  In  re  Lawrence,  (C.  C.  A. 
2d  Cir.  1904)  134  Fed.  843,  affirming  an 
order,  findings  not  to  be  disturbed  "  un- 
less they  are  manifestly  unsupported  by 
the  evidence;"  Buckingham  v.  EsteB,  (C 
C.  A.  6th  Cir.  1904)  128  Fed.  584,  affirm- 
ing a  judgment  allowing  a  claim  as  to  the 
amount  thereof,  which  "  this  court  will 
not  reverse  or  modify  unless  a  very  plain 
mistake  is  definitely  pointed  out;"  In  re 
Noyes,  (C.  C.  A.  1st  Cir.  1903)  127  Fed. 
286,  affirming  a  judgment  allowing  a  debt, 


the  court  saying:  "  Some  cases  go  so  far 
as  to  hold  that  a  chancellor's  findings  will 
not  be  reversed  where  the  appellate  court 
cannot  see  that  the  decree  is  right,  and 
where  the  evidence  raises  some  doubt  as 
to  its  correctness.  But  it  is  not  neces- 
sary to  go  to  that  extreme  in  this  case, 
for,  while  the  evidence  presented  by  the 
record  is  meagre,  there  is  nothing  in  the 
case  to  lead  us  to  doubt  the  correctness 
of  the  finding  below." 

Conclusions  of  the  trial  judge,  accord- 
ing with  those  of  a  jury  in  an  advisory 
verdict,  are  entitled  to  the  same  weight 
as  the  concurrent  findings  of  a  referee 
and  the  judge.  See  In  re  Neasmith,  (C. 
C.  A.  6th  Cir.  1906)  147  Fed.  160,  affirm- 
ing an  adjudication  of  bankruptcy,  the 
court  seeing  "  no  sufficient  reason  for 
disagreeing  with  the  conclusions." 

Findings  of  a  referee  affirmed  by  the 
court  may  not  be  adopted  by  the  appellate 
court  where  they  appear  to  be  clearly 
against  the  weight  of  testimony,  or  where 
they  proceed  upon  an  erroneous  theory  of 
the  principles  of  law  upon  which  the  case 
was  to  be  tried  and  determined,  or  where 
the  appellate  court  finds  that  there  are 
no  substantial  contradictions  in  the  testi- 
mony which  the  court  below  thought  had 
developed.  West  v,  McLaughlin,  (C.  C. 
A.  6th  Cir.  1908)  162  Fed.  124,  where 
a  judgment  rejecting  a  claim  was  re- 
versed because  it  depended  upon  an  er- 
roneous assumption  that  the  burden  of 
proof  on  one  of  the  issues  involved  rested 
on  the  creditor. 

In  In  re  Sweeney,  (C.  0.  A.  6th  Cir. 
1909)  168  Fed.  612,  where  the  dismissal 
of  an  intervening  claimant  of  property 
sold  to  the  bankrupt  was  affirmed,  the 
referee's  report  and  finding,  concurred  in 
by  the  court  below,  was  that  the  inter- 
vener had  ample  evidence,  on  a  stated 
date,  to  put  him  on  notice  of  the  bank- 
rupt's failing  condition.  "  To  justify  us 
in  a  contrary  conclusion,"  said  the  Cir- 
cuit Court  of  Appeals,  "  it  should  plainly 
appear  that  the  finding  or  conclusion  was 
based  upon  some  error  of  law  or  plain 
mistake  of  fact." 

Finding  of  judge. — ^A  judgment  deny- 
ing a  discharge  on  an  issue  of  fraud,  the 
court  below  having  seen  the  witnesses  and 
heard  their  testimony,  will  not  be  dis- 
turbed unless  the  appellate  court  can 
clearly  see  that  it  is  opposed  to  the 
weight  of  evidence.  Osborne  t*.  Perkins, 
(C.  C.  A.  1st  Cir.  1901)  112  Fed.  127, 
per  Aldrich,  J.,  "  or,  as  otherwise  stated, 
unless  plain  and  manifest  error  appears/' 
he  continued. 

While  the  presiunptlon  is  that  all  facts 
necessary  to  a  decree  were  found  by  the 
court  below,  in  the  absence  of  circum- 
stances showing  the  contrary,  the  appel- 
late court  is  not  aided  in  consideration  of 
the  case  by  the  weight  which  ordinarily 
attaches  to  findings  of  the  court  below  if 
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there  are  no  express  findings  stated  in 
such  a  way  as  to  make  it  clear  that  they 
were  distinct  findings  upon  questions  of 
fact.  Burleigh  v.  Foreman,  (C  C.  A. 
lat  Cir.  1904)  130  Fed,  13,  reversing  a 
decree  adjudging  that  certain  property 
constituted  assets  of  the  bankrupt's  es- 
tate, it  appearing  that  the  conclusions  of 
the  court  below  were  reached  "  upon  gen- 
eral reasoning  in  respect  to  law  and  fact." 

An  appeal  will  be  dismissed  by  the 
court  of  its  own  motion  if  it  appears  that 
the  order  or  judgment  was  not  one  from 
v/hich  an  appeal  would  lie.  Brady  v,  Ber- 
nard, (C.  C.  A.  6th  Cir.  1909)  170  Fed. 
676,  679;  Ohio  Valley  Bank  Oo.  v.  Swit- 
zer,  (C.  C.  A.  6th  Cir.  1907)  163  Fed. 
362, 

The  Circuit  Court  of  Appeals  will  di»- 
miss  an  appeal,  if  it  has  no  jurisdiction 
thereof,  though  no  objection  be  taken  by 
counsel  for  either  party.  In  re  Columbia 
Real  Estate  Co.,  (C.  C.  A.  1902)  112  Fed. 
645. 

Where  an  appeal  is  taken  to  the  Circuit 
Court  of  Appeals  from  an  order  which  is 
not  appealable,  but  subject  to  review  only 
on  petition  to  revise,  the  appeal  should 
be  dismissed.  Chicago  First  Nat.  Bank 
V.  Chicago  Title,  etc.,  Co.,  (1905)  198 
U.  S.  280,  25  S.  Ct.  693,  49  U.  S.  (L.  ed.) 
1151.  But  see  cases  under  black-letter 
caption  Appeal  treated  as  petition  to  re- 
vise, in  note  to  section  24 b. 

Where  the  record  on  appeal  from  an 
order  allowing  a  claim  was  not  filed 
within  the  time  allowed  bv  law,  and  no 
motion  to  extend  the  time  had  been  made 
within  that  period,  the  appeal  was  dis- 
missed on  motion.  In  re  Alden  Electric 
Co.,  (C.  C.  A.  7th  Cir.  1903)  123  Fed. 
415. 

"Appeals  will  not  be  entertained  to 
argue  moot  questions  only."  In  re  Berke- 
bUe,  (C.  C.  A.  2d  Cir.  1906)  144  Fed. 
577,  dismissing  an  appeal  for  that  reason. 

Where,  pending  an  appeal  from  an  order 
dismissing  a  petition  in  involuntary  bank- 
ruptcy, the  defendants  were  adjudicated 
bankrupts  in  another  district,  the  appeal 
will  be  dismissed,  since  under  ^neral 
order  Ko.  6,  following  sec.  30  herein,  the 
court  making  the  first  adjudication  has 
exclusive  jurisdiction,  and  the  questions 
involved  in  the  appeal  have  therefore  be- 
come academic;  and  especially  where  such 
questions  relate  to  an  alleged  preferential 
transfer  of  property,  charged  as  an  act  of 
bankruptcy,  which  may  again  come  before 
the  court  in  a  suit  by  the  trustee  against 
the  transferee.  In  re  Sears,  (C.  C  A.  2d 
Cir.  1904)   128  Fed.  275. 

Where,  on  a  former  appeal,  it  was  de- 
termined that  if  the  allcj^ed  bankrupt 
conmiitted  the  acts  of  bankruptcy  in  ques- 
tion while  insane  the  adjudication  was 
wrong,  but  if  the  acts  were  committed 
while  sane  it  was  proper  to  continue  the 
case,   though    the    bankrupt    subsequently 


became  insane,  and  the  case  was  remanded 
to  give  the  petitioning  creditors  an  oppor- 
tunity to  rebut  the  presumption  of  in- 
sanity arising  from  the  inquisition,  and 
on  such  hearing  a  number  of  witnesses 
testified  that  he  was  sane  when  the  acts 
of  bankruptcy  were  committed,  and  no 
evidence  to  the  contrary  was  offered  by 
the  bankrupt's  committee,  a  further  ap- 
peal by  such  committee,  raising  the  same 
question  previously  determined,  was  dis- 
missed as  frivolous  and  taken  for  delay. 
In  re  Kehler,  (C.  0.  A.  2d  Cir.  1908)  162 
Fed.  674. 

Appeal  taken  on  erroneous  theory, — ^An 
appeal  taken  on  the  erroneous  supposi- 
tion that  the  order  was  appealable  under 
section  25a  (3)  will  not  be  dismissed  if 
the  order  was  appealable  as  a  "contro- 
versy" under  section  24aw  Liddon  v. 
Smith,  (C.  C.  A.  5th  Cir.  1905)  135  Fed. 
43. 

Reversal  and  remand. —  Where  an  order 
denying  a  discharge  was  reversed  on  ap< 
peal  the  court  below  was  instructs  to 
sustain  the  bankrupt's  exceptions  to  the 
master's  report  against  his  petition  for 
discharge,  and  to  grant  the  discharge ;  this 
course  being  deemed  more  equitable,  under 
all  the  circumstances,  than  to  leave  the 
question  of  discharge  open  to  a  new  in- 
quiry. Vehon  v.  UUnuin,  (C.  C.  A.  7th 
Cir.  1906)   147  Fed.  694. 

Mandate  and  proceedings  thereon. — The 
District  Court  is  a  mere  instrument  to 
make  effectual  the  mandate  sent  down  by 
the  Circuit  Court  of  Appeals,  which  must 
be  carried  into  effect  without  any  limita- 
tion whatever.  In  re  Hudson  River  Elec- 
tric Co.,  (N.  D.  N.  Y.  1911)  184  Fed. 
970,  where  the  Circuit  Court  of  Appeals 
having  afiirmed  an  order  dismissing  a  pe- 
tition in  involuntary  bankruptcy,  the  pe- 
titioner moved  in  the  District  Court  to 
insert  in  the  order  entered  on  the  man- 
date a  provision  that  it  should  not  be 
prejudicial  to  his  right  to  apply  to  the 
Supreme  Court  for  a  writ  of  certiorari  to 
review  the  order;  the  motion  was  denied. 

Costs. —  Appeals  are  not  now  allowed 
in  forma  pawperis,  much  less  ought  the 
court  to  allow  a  bankrupt's  appeal  to  be 
financed  by  means  to  be  supplied  out  of  a 
fund  which  it  may  ultimately  be  held 
ought  to  go  to  the  benefit  of  creditors. 
Hence,  where  the  bankrupt  appealed  from 
an  involuntary  adjudication,  he  was  not 
entitled  to  an  order  requiring  a  receiver 
of  his  property  to  pay  the  costs  of  the 
transcript  and  the  printing  of  the  record 
out  of  the  proceeds  of  the  estate  in  his 
hands  because  the  appellant  was  without 
the  means  required  for  that  purpose. 
Herman  Keck  Mfg.  Oo.  v.  Lorsch,  (C.  C 
A.  6th  Cir.  1910)   179  Fed.  4«6. 

The  rules  of  the  Circuit  Court  of  Ap- 
peals regulating  its  general  practice  pro- 
vide that  "  the  practice  shall  be  the  same 
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as  in  the  Su2)rome  Court  of  the  United 
States^  as  far  as  the  same  shall  be  ap- 
plicable." Circuit  Court  of  Appeals  Rule 
8,  90  Fed.  cxlv.  Supreme  Court  Rule  24 
regulates  the  subject  of  costs  on  dis- 
missals, and  provides  that  in  cases  of  af- 
fiT^mance  or  reversal  costs  shall  be  al- 
lowed to  the  prevailing  party  "  unless 
otherwise  ordered  by  the  court."  In  the 
exercise  of  its  discretion,  both  on  appeals 
and  writs  of  error  and  on  petitions  for 
revision,  tlie  Circuit  Court  of  Appeals 
usually  awards  costs  to  the  prevailing 
party.  See  In  re  Standard  Laundry  Co., 
(C.  C.  A.  1902)  116  Fed.  476;  Beach  v. 
Macon  Grocery  Co.,  (0.  C.  A.  1902)  116 
Fed.  143;  Hutchinson  v.  Otis,  <C.  C.  A. 
1902)  115  Fed.  937;  In  re  Garcewich,  (C. 
C.  A.  1902)  115  Fed.  87;  In  re  Gaylord, 
(C.  €.  A.  1901)  112  Fed.  668;  Stern  v, 
Louisville  Trust  Co.,  (C.  C.  A.  1901)  112 
Fed.  601;  In  re  Swift,  (C.  C.  A.  1901) 
112  Fed.  316;  In  re  Young,  (C  C  A. 
1901)  111  Fed.  158;  Smith  v.  Keegan, 
(C.  C.  A.  1901)  111  Fed.  167;  Boyce  v, 
U.  S.  Fidelity,  etc.,  Co.,  (C.  C.  A.  1901) 
111  Fed.  138;  In  re  Laird,  (C.  C.  A. 
1901)  109  Fed.  560;  Foreman  v.  Bur- 
leigh, (C.  C.  A.  1901)  109  Fed.  313;  Lott 
V.  Young,  (C.  C.  A.  1901)  109  Fed.  798; 
In  re  Bloch,  (C.  C.  A.  1901)  109  Fed. 
790;  In  re  Tollett,  (C.  C.  A.  1901)  106 
Fed.  866;  In  re  Marcus,  (C.  C  A.  1901) 
105  Fed.  907;  Woodruff  v.  Cheeves,  (C  C. 
A.  1901)  105  Fed.  601;  Ablowich  v.  Sturs- 
berg,  (C.  C.  A.  1901)  105  Fed.  761;  In 
re  Marshall  Paper  CJo.,  (C.  C.  A.  1900) 
102  Fed.  872;  In  re  Worcester  County, 
(€.  C.  A.  1900)  102  Fed.  808;  Wall  v. 
Cox,  (C.  C.  A.  1900)  101  Fed.  403;  In 
re  Russell,  (C.  C.  A.  1900)  101  Fed.  248; 
Courier- Journal  Job-Printing  Co.  c. 
Schaefw-Meyer  Brewing  Co.,  (C.  C  A. 
1900)  101  Fed.  699;  In  re  Meyer,  (C.  C. 
A.  1899)  98  Fed.  976;  In  re  Empire  Me- 
tallic Bedstead  Co.,  (C.  C.  A.  1893)  98 
Fed.  981;  Parmenter  Mfg.  Co.  v.  Stoever, 
(C.  C.  A.  1899)  97  Fed.  330;  In  re  Gut- 
willig,  (C.  C.  A.  1899)  92  Fed.  337; 
Scheuer  v.  Smith,  etc.,  Book,  etc.,  Co., 
(C.  C.  A.  1901)  112  Fed.  407,  in*  which 
case  upon  reversal  of  an  order  refusing 
to  adjudicate  the  appellee  as  bankrupt  the 


costs  of  the  appeal  were  adjudged  against 
him  ''  to  be  paid  in  due  course  of  luimin- 
istration." 

In  In  re  'Wilcox,  (C.  C.  A.  1900)  109 
Fed.  628,  a  judgment  denying  a  di«diarge 
was  reversed  on  appeal  by  the  banlcrupt, 
but,  under  the  circumstances,  without 
costs.  And  in  In  re  West,  (C.  C.  A. 
1901)  108  Fed.  941,  an  adjudication  of 
bankruptcy  in  involuntary  proceedings 
was  reversed  on  appeal  by  an  opposing 
creditor  without  costs. 

Costs  against  the  trustee  as  appellee 
are  to  be  paid  out  of  the  bankrupt's  es- 
tate. In  re  Laird,  (C.  C.  A.  1901)  109 
Fed.  550;  In  re  Tollett,  (C.  0.  A.  1901) 
106  Fed.  866. 

Where  an  order  of  the  Bankruptcy 
Court  was  reversed  on  petition  for  re^ 
vision  but  neither  party  to  revision  pro- 
ceedings was  responsible  for  the  error 
costs  were  not  awarded  to  either  party. 
In  re  Utt,  (C.  C.  A.  1901)  106  FecT  754. 
In  In  re  EmsUe,  (C.  C.  A.  1900)  102  Fed. 
291,  an  order  was  affirmed  oa  appeal, 
without  costs. 

In  In  re  Marshall  Paper  Co.,  (C.  C.  A. 
1900)  102  Fed.  872,  where  a  petition  for 
revision  of  an  order  and  an  appeal  from 
another  order  were  heard  together,  and 
the  order  appealed  from  was  reversed  with 
costs  to  the  appellant,  which  made  it  un- 
necessary, under  the  circumstances,  to  de- 
cide the  question  raised  on  the  petition, 
the   latter   was   dismiseed  without  costs. 

Where  an  appeal  is  dismissed  for  want 
of  jwrisdiotion  no  costs  are  allowed  to 
either  party  if  there  was  no  formal 
motion  to  dismiss.  Hutchinson  17.  Le  Roy, 
(C.  C.  A.  1902)  113  Fed.  209;  Boss  v. 
vSaunders,  (C.  C.  A.  1901)  106  Fed.  916; 
In  re  Dickson,  (C.  C.  A.  1901)  111  Fed. 
726,  in  which  latter  case  the  court  said 
that  *'  costs  incident  to  a  motion  to  dis- 
miss for  want  of  jurisdiction  are  allowed 
when  dismissal  follows." 

Mandate  relating  to  oosts. — A  mandate 
from  the  Circuit  Court  of  Appeals  direct- 
ing costs  and  disbursements  to  be  taiced 
against  a  party  on  a  petition  for  revision 
is  conclusive  on  the  court  below  and  can- 
not be  modified  therein.  In  re  Henschel, 
(1902)   114  Fed.  968. 


(1)  [From  judgment  granting  or  denying  adjudicatioiL]  from  a  judg- 
ment adjudging  or  refusing  to  adjudge  the  defendant  a  bankrupt;  [{1898) 
30  Stat.  L.  553,] 


An  order  dismissing  a  petition  in 
inyoluntary  bankruptcy  is  a  judgment 
refusing  to  make  an  adjudication  and  ap- 
pealable imder  this  clause.  Stevens  v. 
Xave-McCord  Mercantile  Co.,  (C.  C.  A. 
8th  Cir.  1906)  150  Fed.  71,  where  the 
court  said:  "A  decision  which  finally  de- 
termines the  riglits  of  parties  to  secure 
in  that  suit  the  relief  they  seek  is  a  '  final 


decision '  within  the  meaning  of  that  term 
in  the  act  creating  the  Circuit  Courts  of 
Appeals,  although  it  is  not  a  decision  of 
the  merits  of  the  case  and  does  not  bar 
another  suit  or  proceeding  for  the  same 
cause.  It  is  a  final  adjudication  of  the 
particular  case,  and  that  Is  sufficient  to 
vest  in  the  defeated  parties  the  right  of 
review  "  by  appeal. 
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Refusal  to  set  aside  adjudication.  -An 
order  or  judgment  overruling  a  motion  to 
set  aside  a  judgment  of  adjudication  of 
bankruptcy  is  not  appealable.  Brady  t'. 
Bernard,  (C.  C.  A.  8th  Cir.  1909)  170 
Fed.  576;  B.-R  Electric  &  Telephone  Mfg. 
Co.  V.  MtnsL  Life  Ing.  Co.,  (C.  C.  A.  8th 
Cir.  1913)  206  Fed.  885;  In  re  Ives,  (1902 
6th  Cir.)    113  Fed.  911,  51  C.  C.  A.  641. 

Wlio  may  appeal. — An  intervening  cred- 
itor, or  the  bankrupt's  assignee  under  a 
general  assignment  who  is  allowed  to  con- 
test a  petition  in  involuntary  bankruptcy, 
may  appeal  from  the  adjudication.  In  re 
Meyer,   (C.  C.  A.  1899)  98  Fed.  976. 

Time  for  appeal,  see  the  paragraph  fol- 
lowing section  2ba  (3)  and  note  thereto. 

The  appeal  from  an  ad}udication  should 
not  be  taken  to  the  Supreme  Court,  but 
only  to  the  Circuit  Court  of  Appeals,  if 
it  does  not  involve  a  question  of  jurisdic- 
tion of  the  District  i,ourt  within  the  cases 
cited  in  division  III  of  note  to  section 
24a.  Exploration  Mercantile  Co.  v.  Pa- 
cific Hardware,  etc.,  Co.,  (C.  C.  A.  9th 
Cir.  1910)  177  Fed.  825;  Columbia  Iron- 
works V.  National  Lead  Co.,  (6th  Cir. 
1904)    127  Fed.  99,  62  C.  C.  A.  99. 

Where  question  of  juriediction  of  the 
District  Court  is  claimed  to  be  in  issue, 
see  division  III  of  note  to  section  24a. 

Writ  of  error  or  appeal. —  The  distinc- 
tion between  a  writ  of  error  which  brings 
up  matter  of  law  only,  and  an  appeal, 
which,  unless  expressly  restricted,  brings 
up  both  law  and  fact,  has  always  been 
observed  by  the  federal  Supreme  Court, 
and  been  recognized  by  the  legislation  of 
Congress  from  the  foundation  of  the  gov- 
ernment. Elliott  17.  Toeppner,  (1902)  187 
U.  S.  327,  23  S.  Ct.  133,  136,  47  V.  S. 
(L.  ed.)  200,  per  Chief  Justice  Fuller. 
And  the  Constitution  provides  that  **  no 
fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United 
States,  than  according  to  the  rules  of  the 
common  law."  Seventh  Amendment  to 
Constitution.  Hence  a  judgment  that  a 
defendant  is  or  is  not  a  bankrupt,  entered 
by  a  federal  District  Court  pursuant  to  a 
verdict  of  a  jury  on  a  trial  under  sec- 
tion 19  is  not  appealable  to  the 
Circuit  Court  of  Appeals,  and  can 
be  reviewed  '  for  alleged  errors  of  the 
court  on  the  trial  onlv  bv  a  writ 
of  error  accompanied  by  a  bill  of  excep- 
tion. Elliott  r.  Toeppner,  (1902)  187 
U.  S.  327.  23  S.  Ct.  133,  47  U.  S.  (L.  ed.) 
200;  Duncan  r.  Landis,  (C.  C.  A.  3d  Cir. 
1901)  106  Fed.  839;  /n  re  Xeasmith,  (6th 
Cir.  1906)  147  Fed.  160,  77  C.  C.  A.  402; 
Lennox  r.  Allen -Lane  Co.,  (C.  C.  A.  1st 
Cir.  190S)  167  Fed.  114:  Exploration 
Mercantile  Co.  v.  Pacific  Hardware,  etc., 
Co.,  (C.  C.  A.  9th  Cir.  1910)  177  Fed. 
S25  (writ  of  error  to  review  a  judgment 
of  adjudication  on  a  jury  trial). 

Kulings  on  a  jury  trial   under  section 


19a  were  reviewed  on  a  writ  of  error  in 
In  re  Bloch,  (C.  C.  A.  1901)  109  Fed. 
790. 

The  provision  in  section  25a  (1),  au- 
thorizing an  appeal  "  from  a  judgment  ad- 
judging or  refusing  to  adjudge  the  de- 
fendant a  bankrupt,"  applies  only  to  judg- 
ments when  trial  by  jury  is  not  demanded 
and  the  court  of  bankruptcy  proceeds  on 
its  own  findings  of  fact.  Elliott  17.  Toepp- 
ner, (1902)  187  U.  S.  327,  23  S.  Ct.  133, 
47  U.  S.  (L.  ed.)   200. 

A  writ  of  error  to  review  the  judgment 
just  mentioned  is  of  adjudication  after  a 
jury  trial  demanded  as  of  right,  author- 
ized l)y  the  Circuit  Court  of  Appeals  Act 
of  March  3,  ISO  I,  cli.  517,  §  6,  (now  em- 
bodied in  Judicial  Code,  §  128,  title  Ju- 
diciary) ,  in  connection  w^ith  section  24a 
of  the  Bankruptcy  Act.  Duncan  v.  Lan- 
dis, (C.  C.  A.  3d  Cir.  1901)  106  Fed.  839. 
Under  the  Bankruptcy  Act  of  1S61  it 
was  also  held  that  a  writ  of  error  is  the 
proper  remedy  in  such  a  case.  Knicker- 
bocker Ins.  Co.  V.  Comstock,  (1872)  16 
Wall.  258,  21  U.  S.  (L.  ed.)  493;  In  re 
Oregon  Bulletin  Printing,  etc.,  Co.,  (1875) 
3  Sawy.    (U.  S.)    629. 

An  adjudication  of  bankruptcy  without 
a  jury  trial  is  reviewable  only  by  appeal 
and  not  by  a  writ  of  error.  Lockman  t\ 
Lang,  (C.  C.  A.  6th  Cir.  1903)  128  Fed. 
279.  See  also  Lockman  v.  Lang,  (G.  C. 
A.  8th  Cir.  1904)    132  Fed.  1. 

Appeal  and  not  a  writ  of  error  it  the 
proper  remedy  for  appellate  review  by  a 
bankrupt  of  an  order  of  adjudication  upon 
the  advisory  verdict  of  a  jury  upon  is- 
sues submitted  in  the  exercise  of  the 
court's  discretion.  In  re  Neasmith,  (6th 
Cir.  1906)  147  Fed.  160,  77  C.  C.  A.  402; 
Oil  Well  Supply  Co.  v.  Hall,  (C.  C.  A. 
4th  Cir.   1904)    128  Fed.  876. 

"  The  practice  of  taking  a/n  appeal  and 
a  icrit  of  error  to  review  the  same  ad- 
judications is  not  only  permissible,  but 
commendable,  in  cases  in  which  counsel 
have  just  reason  to  doubt  which  is  the 
proper  proceeding  to  give  jurisdiction  to 
the  appellate  court.  In  such  cases  the  re- 
viewing court  will  consider  both  pro- 
ceedings, will  dismiss  that  one  which  is 
inefl"ective,  and  will  review  the  rulings 
of  the  court  below  in  accordance  with 
the  rules  of  the  method  applicable  to  the 
nature  of  the  case  before  it."  Lockman 
V.  Lang,  (C.  C.  A.  8th  Cir.  1904)  132 
Fed.  1. 

Both  an  appeal  and  a  writ  of  error 
were  taken  from  an  adjudication  which 
followed  the  verdict  of  a  jury 'in  Lennox 
v.  Allen-Lane  Co.,  (C.  C.  A.  7th  Cir.  1908) 
167  Fed.  114,  the  court  dismissing  the 
appeal. 

Other  matters  of  appellate  procedure, 
si'e  the  first  note  to  section  25a,  preceding 
clause   ( 1 ) . 


826 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  25  a  (8) 


(2)  [From  grant  or  denial  of  discharge.]    from  a  judgment  grantin^- 
or  denying  a  discharge;  and     [{1898)  30  Stat  L.  553.] 


The  only  appeal  in  bankruptcy  proceed- 
ings from  a  judgment  granting  or  refus- 
ing a  discharge  is  from  the  Bankruptcy 
Court  to  the  Circuit  Court  of  Appeals  or 
to  the  Supreme  Court  of  the  territories. 
James  t*.  Stone,  (1913)  227  U.  S.  410,  33 
S.  Ct.  351,  67  U.  S.  (L.  ed.)  573,  holding 
that  a  further  appeal  cannot  be  taken 
from  the  Circuit  Court  of  Appeals  to  the 
Supreme  Court. 

Judgment  on  composition. — ^A  judgment 
confirming  a  composition  is  appealable  as 
a  judgment  granting  a  discharge.  In  re 
Friend,  (C.  C.  A.  7th  Cir.  1905)  134  Fed. 
778;  U.  S.  V,  Hammond,  (C.  C.  A.  6th 
Cir.  1900)  104  Fed.  862;  In  re  Bay  State 
Milling  Co.,  (C.  C.  A.  2d  Cir.  1915)  223 
Fed.  778,  wherein  the  court  said:  "This 
section  apparently  has  not  been  amended, 
but  stands  as  it  did  when  the  Bankruptcy 
Act  was  passed.  It  allows  appeals  from 
a  judgment  'granting  or  denying  a  dis- 
charge.' Section  14c  provides  that  the 
confirmation  of  a  composition  shall  dis- 
charge the  bankrupt  from  his  debts.  Such 
judgment,  therefore,  is  the  legal  equiva- 
lent of  a  judgment  *  granting  a  discharge,' 
and  it  seems  to  us  that  under  section  25 
it  may  be  revised  by  appeal." 

The  bankrupt  has  an  equal  right  to 
appeal  from  a  judgment  refusing  con- 
firmation. U.  S.  V.  Hammond,  (C.  C.  A. 
6th  Cir.  1900)  104  Fed.  862;  Adler  t?. 
Jones,  (C.  C.  A.  6th  Cir.  1901)  109  Fed. 
967.  Contra,  an  order  refusing  to  con- 
firm a  composition  on  the  ground  that 
the  judge  is  not  satisfied  that  it  is  for 
the  best  interests  of  the  creditors  is  not  a 
bar  to  a  subsequent  discharge  and  there- 
fore is  not  a  final  order  denying  a  dis- 
charge and  appealable  under  this  section. 
In  re  McVoy  Hardware  Co.,  ( C.  C.  A.  7th 
Cir.  1912)  200  Fed.  949;  Rosa  t?.  Saun- 
ders, (C.  C.  A.  1st  Cir.  1901)  105  Fed. 
915,  holding  that  where  no  creditor 
formally  appears  in  opposition  to  con- 
firmation of  a  composition  the  bankrupt 
cannot  appeal  from  an  order  refusing  con- 
firmation. In  U.  S.  V.  Hammond,  (O.  C. 
A.    1900)    104    Fed.    862,   allowing   man- 


damus to  compel  the  appeal  denied  in  In 
re  Adler,  (1900)  103  Fed.  444,  it  was 
held  that  an  appeal  lies  in  favor  of  a 
bankrupt  from  an  order  refusing  con- 
firmation of  a  composition.  In  that  case, 
however,  there  were  objecting  creditors, 
and  an  issue  made,  and  so  proper  parties 
to  an  appeal. 

A  judgment  overruling  objections  to  the 
application  of  a  bankrupt  for  a  discharge 
is  not  one  granting  or  refusing  a  dis- 
charge and  is  not  appealable.  Ragan, 
Malone  &  Co.  r.  Cotton  &  Preston,  (C. 
C.  A.  5th  Cir.  1912)    195  Fed.  69. 

An  order  dismissing  an  application  for 
discharge  for  want  of  prosecution^  after 
so  long  a  time  had  elapsed  that  the  ap- 
plication could  not  be  reviewed,  is  appeal- 
able as  a  judgment  denying  a  discharge. 
In  re  Kuffler,  (C.  C.  A.  2d  Cir.  1903) 
127  Fed.  125. 

Whether  an  order  dismissing  a  petition 
to  revoke  a  discharge  is  appealable  as  an 
order  granting  a  discharge  was  expressly 
left  undecided,  the  court  finding  no  au- 
thorities on  the  point,  in  Thompson  v, 
Mauzy,  (C.  C.  A.  4th  Oir,  1909)  174  Fed. 
611. 

Entry  of  order. —  An  honest  bankrupt's 
right  to  a  discharge  is  to  be  jealously 
protected,  and  where  petitioners  were  ad- 
judicated bankrupt  Sept.  9,  1904,  and 
applied  for  their  discharge  June  7th  fol- 
lowing, which  application  was  dismissed 
for  a  technical  error  Sept.  13,  1905,  but 
no  order  was  entered  on  the  judge's 
memorandum,  and  new  proceedings  were 
instituted,  in  which  the  former  denial 
was  pleaded  as  re«  adjudicata,  the  bank- 
rupts were  still  entitled  to  have  an  order 
entered  on  the  prior  decision  and  to  ap- 
peal therefrom  under  section  25a  (2). 
In  re  Elkind,  (C.  C.  A.  2d  Cir.  1909)  175 
Fed.   64. 

Time  for  appeal. —  See  paragraph  fol- 
lowing section  25a   (3)   and  note  thereto. 

Various  matters  of  appellate  procedure 
see  the  first  note  to  section  25a  preceding 
clause  (1). 


(3)  [From  allowance  or  rejection  of  claim.]  from  a  judgment  allow- 
ing or  rejecting  a  debt  or  claim  of  five  hundred  dollars  or  over.  [(1898) 
30  Stat,  L.  553,] 


Exclusiveness  of  remedy  by  appeal. — 
A  judgment  specified  in  this  clause  is 
reviewable  only  on  appeal  as  here  pro- 
vided; it  cannot  be  reviewed  by  petition 
under  section  246.  Adams  v.  Dickers 
Valley  Lumber  Co.,  (C.  C.  A.  4th  Cir. 
1912)  202  Fed.  48.  See  also  numerous 
rases  as  to  exclusiveness  of  remedies  in 
note  to  section  24 b. 


For  matters  of  appellate  procedure  see 
the  first  note  to  section  25a  preceding 
clause   ( 1 ) . 

The  mere  aUowing  or  disaUowing  a 
claim  is  a  proceeding  in  bankruptcy  and 
not  a  controversy  arising  in  bankruptcy 
within  the  meaning  of  section  24a.  Tefl't 
r.  Munsuri,  (1911)  222  U.  S.  114,  32  S. 
Ct.  07,  56  U.  S.    (L.  ed.)    118,  reaffirmed 


Sec  M  a  (8) 


BANKRUPTCY 


827 


in  J.  W.  Calnan  Co.  t?.  Doherty,  (1912) 
224  U.  S.  146,  32  S.  Ot.  460,  56  U.  8. 
(L.  ed.)   702. 

What  constitutes  a  "^debt  or  claim."— 
Section  26a  (3)  "is  probably  applicable 
alone  to  a  debt  or  claim  against  the  bank- 
nipt  when  presented  for  proof  in  due 
course/'  In  re  Colimibia  Real  Estate 
Co.,  (C.  C.  A.  1902)  112  Fed.  645.  But 
see  /n  re  Curtis,  (C.  C.  A.  1900)  100 
Fed.  784,  holding  that  a  judgment  allow- 
ing a  counsel  fee  for  services  rendered 
to  the  petitioning  creditors  in  involuntary 
proceedings,  was  a  judgment  on  a 
''  claim  "  and  appealable  under  the  clause 
above  cited;  and  in  In  re  Kggert,  (C.  C. 
A.  1900)  102  Fed.  735,  the  court  appears 
to  have  thought  that  an  appeal  would  lie 
from  an  order  denying  a  claim  to  a  fund 
by  a  creditor  to  whom  the  bankrupt  had 
assigned  It  prior  to  the  bankrupt<7  pro- 
ceedings. 

"  Thut  '  claim,*  as  used  here,  means  a 
'debt'  is  settled  by  Holden  v.  Stratton, 
(1903)  191  U.  S.  116,  118,  24  S.  Ct.  46, 
48  U.  S.  (L.  ed.)  116,  where  it  was  said 
by  Chief  Justice  Fuller  that  *  while  the 
word  "  claim  "  is  used  in  its  signification 
of  the  demand  or  assertion  of  a  right  In 
subdivision  11  of  section  2,  in  respect  of 
all  claims  of  bankrupts  to  their  exemp* 
tions,  it  is  also  used  in  many  part's  of 
the  act,  and,  as  we  think,  in  section  25, 
as  referring  to  debts  .  .  .  presented  for 
proof  against  estates  in  bankruptcy/  '*  In 
re  Mueller,  (C.  C.  A.  6th  Cir.  1905)  136 
Fed.  711,  714. 

A.  judgment  in  favor  of  an  intervening 
claimant  and  ordering  the  trustee  to  re- 
store to  him  the  property  claimed  is  not 
a  judgment  allowing  a  claim  within  the 
meaning  of  section  25a  (3).  In  re  Whit- 
ener,  (C.  C.  A.  1900)'  105  Fed.  180.  And 
see  cases  cited  in  division  II  of  the  note 
to  section  24a. 

An  order  that  certain  creditors  were 
entitled  to  an  entire  fund  derived  from 
the  recovery  and  sale  of  real  estate,  the 
conveyance  of  which  had  been  made  by 
the  bankrupt  in  fraud  of  the  creditors, 
was  held  to  present  a  "  controversy  "  ap- 

gealable  under  section  24a,  and  not  to 
B  a  judgment  appealable  under  section 
25a  (3).  In  re  Martin,  (C.  C.  A.  6th 
Cir.  1912)    201  Fed.  31. 

Where  a  creditor  asserts  both  a  debt 
and  a  lien  to  secure  the  same,  the  pro- 
cedure as  to  the  debt  or  claim  governs, 
with  incidental  right  to  determine  the 
validity  and  priority  of  the  lien  asserted, 
and  a  judgment  in  his  favor  is  appealable 
by  the  trustee  under  section  25a  (3), 
although  the  latter  makes  no  objection 
to  the  amount  found  due,  and  only  seeks 
by  his  appeal  to  further  contest  the  right 
to  the  security  asserted.  Coder  V,  Arts, 
(1909)  213  U.  S.  223,  29  S.  Ct.  436,  53 
U.  S.  (L.  ed.)  772 J  Home  Bank  for  Sav- 
ings V.  Lohm,  (C.  C.  A.  4th  Cir.  1916) 
223  Fed.  633. 


Where  a  creditor  asserts  both  a  debt  and 
a  lien  to  secure  the  same,  a  judgment 
denying  him  the  right  to  submit  proof  of 
the  validity  and  priority  of  the  lien  is 
appealable  under  section  25a  (3)  and  may 
not  be  reviewed  upon  petition  to  revise 
under  section  24&.  In  re  Lane  Lumber 
Co.,  (C.  C.  A.  9th  Cir.  1914)  217  Fed.  546. 

In  New  Hampshire  Savings  Bank  v, 
Varner,  (C.  C.  A.  8th  Cir.  1915)  216  Fed. 
721,  the  court  held  that  the  character  of 
a  remedy,  whether  by  petition  to  revise 
in  matter  of  law  under  section  246,  or  by 
appeal  under  section  25o  (3)  must  be  deter- 
mined by  the  nature  -of  the  claim  set  up 
against  the  bankrupt  estate  and  that  an 
appeal  under  this  section  is  the  proper 
remedy  to  question  the  validity  of  a  hen 
asserted  as  security  for  a  debt  of  more 
than  $500. 

Disallou^ing  priority, —  Where  a  claim 
of  debt  is  allowed,  an  order  disallowing 
priority  to  it  is  not  appealable.  In  re 
Doran,  (C.  C.  A.  6th  Cir.  1907)  154  Fed. 
467. 

And  an  order  allowing  a  claim  as  a 
general  debt,  but  disallowing  in  part  a 
claim  of  the  creditor  to  priority  as  a  lien 
holder,  is  not  appealable.  Gaudette  v. 
Graham,  (C.  C.  A.  9th  Cir.  1908)  164 
Fed.  311. 

"  But  where  the  appeal  is  from  a  judg- 
ment allowing  or  disallowing  a  debt,  any 
question  of  lien  or  priority  of  the  debt,  if 
allowed,  may  be  considered  upon  the  ap- 
peal as  an  incident  of  the  debt."  In  re 
Mueller,  (C.  C.  A.  6th  Cir.  1905)  136 
Fed.  711,  714. 

Where  a  claim  alleged  to  be  secured 
by  a  lien  upon  the  bankrupt's  estate  is 
filed  against  a  bankrupt  for  allowance,  an 
appeal  is  given  as  from  a  judgment  allow- 
ing or  rejecting  a  claim  of  $500  or  over. 
In  re  Loving,  (1912)  224  U.  S.  183,  32 
S.  Ct.  446,  56  U.  e.   (L.  ed.)   725. 

A  ruling  made  in  the  course  of  the  de- 
termination of  an  issue  as  to  alleged 
bankruptcy  upon  a  subordinate  issue  as 
to  whether  or  not  the  petitioning  creditors 
held  *'  provable "  claims  is  not  a  judg- 
ment allowing  or  rejecting  a  debt  or  claim 
within  the  meaning  of  the  section.  J.  W. 
Calnan  Co.  v.  Doherty,  (1912)  224  U.  S. 
145,  32  S.  Ct.  460,  56  U.  S.  (L.  ed.)  702. 

An  order  disallowing  a  claim  for  voting 
purposes  in  the  selection  of  a  trustee  in 
bankruptcy,  "without  prejudice  to  the 
claimant's  right  to  present  the  claim 
hereafter,"  is  not  appealable,  and  is  re- 
viewable only  on  a  petition  for  revision 
under  section  246.  Duryea  Power  Co.  v. 
Sternbergh,  (1910)  218  U.  S.  299,  31 
S.  Ct.  25,  54  U.  S.   (L.  ed.)    1047. 

Claim  for  franchise  tax. — WH^ere  a  state 
filed  a  claim  against  a  bankrupt  corpora- 
tion for  an  alleged  franchise  tax,  and 
more  than  $500  of  such  claim  was  dis- 
allowed, the  state  was  entitled  to  appeal 
from  such  disallowance  under  section 
25a   (3).     In  re  Cosmopolitan  Power  Co., 
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(7th  Cir.  1905)  137  Fed.  858,  70  C.  C.  A. 
388,  reversed  on  the  merits,  sub  nom. 
New  Jersey  v.  Anderson.  (1006)  203  U.  S. 
483,  27  S.  Ct.  137,  51  U.  S.   (L.  ed.)   284. 

Denial  of  business  homastead  exemp- 
tion.—  Where,  in  a  proceeding  to  deter- 
mine a  bankrupt's  homestead  exemption, 
the  creditor  secured  by  a  deed  of  trust 
of  property,  claimed  by  the  bankrupt  as 
a  business  homestead,  intervened,  on  the 
ground  that  the  bankrupt  was  not  en- 
titled to  a  business  homestead  exemption, 
and  prayed  that  all  the  property  covered 
by  the  deed  of  trust  be  adjudged  subject 
thereto  and  be  ordered  sold  to  satisfy 
the  debt,  which  exceeded  $2,000,  a  judg- 
ment of  the  district  judge  reversing  a 
referee's  decision  and  holding  that  the 
bankrupt  was  not  entitled  to  a  business 
homestead,  and  directing  that  the  prop- 
erty covered  by  the  deed  should  be  ap- 
plied to  its  satiafaetion,  was  appealable 
under  section  26a  (3).  Burow  r.  Grand 
Lodge,  etc.,  (C.  C.  A.  5th  Cir.  1905)  133 
Fed.  708,  distinguishing  In  re  Whitener, 
(5th  Cir.  1900)  105  Fed.  180,  44  C.  0.  A. 
434. 

An  order  allowing  expenses  incurred 
by  a  bankrupt's  trustee  for  counsel  fees 
is  not  appealable.  Davidson  t*.  Friedman, 
(C.   C.  A.   6th   Cir.   1906)    140  Fed.   853. 

An  order  passing  upon  a  creditor's 
claim  for  the  allowance  of  counsel  fees 
and  expenses  incurred  in  contesting  claims 
and  prosecuting  suits  on  behalf  of  the 
estate  is  not  appealable.  Ohio  Valley 
Bank  Co.  r.  Switzer,  (C.  C.  A.  6th  Cir. 
1907)   153  Fed.  362. 

Orders  of  miscellaneous  character. — A 
judgment  is  appealable  as  one  rejecting  a 
claim  where  a  referee's  order  disallowing 
a  claim  "  as  the  proof  now  stands  "  was 
approved  and  affirmed  by  the  Bankruptcy 
Court.  Hiscock  v.  Varick  Bank,  (1907) 
206  U.  S.  28,  27  S.  Ct.  681,  51  U.  S. 
(L.  ed.)  945,  affirming  (2d  Cir.  1906) 
144  Fed.  818,  75  C.  C.  A.  548,  which 
reversed  (N.  D.  N.  Y.  1905)  134  Fed. 
101. 

Where  the  creditor  of  a  bankrupt,  after 
the  filing  of  the  petition,  sold  securities 
which  it  held,  credited  the  proceeds  on  its 
debt,  and  filed  a  claim  for  the  balance 
due,  an  order  disallowing  such  claim  and 
directing  a  resale  of  the  securities  at  pub- 
lic auction  was  one  rejecting  the  claim 
and  appealable.  In  re  Mertcns,  (2d  Cir. 
1906)  144  Fed.  818,  75  C.  C.  A.  548, 
affirmed  (1907)  206  U.  S.  28,  27  S.  Ct. 
681,  51  U.  S.    (L.  ed.)    945. 

^Vhere  a  creditor  holding  a  note  given 
by  a  bankrupt  firm  and  signed  as  surety 
by  a  member  of  the  firm,  also  bankrupt, 
proved  the  debt  against  the  firm  estate 
and  also  filed  it  as  an  individual  debt 
against  the  estate  of  the  surety,  the  only 
question  determined  by  an  order  allowing 
such  claim  was  that  it  was  a  provable  debt 
a£rainst    the    individual    estate,    and    the 


order  was  appealable,  the  :iinount  allowed 
being  over  $500.  In  re  Mueller,  (C.  C.  A. 
6th  Cir.  1905)   135  Fed.  711. 

An  order  denying  to  a  creditor  of  a 
partnership  the  right  of  participation  in 
the  individual  assets  of  a  bankrupt  partner 
until  the  individual  creditors  were  first 
paid  is  not  a  rejection  of  the  debt  claimed 
and  is  not  appealable.  Euclid  Nat.  Bank 
V.  Union  Trust,  etc.,  Co.,  (C.  C.  A.  4th 
Cir.  1906)  149  Fed.  975,  certiorari  denied 
(1906)  205  U.  S.  547,  27  S.  Ct  793,  51 
U.  S.   (L.  ed.)   924. 

Where  an  order  of  sale  recognized  and 
adjudicated  the  validity  and  amount  due 
on  mortgages  as  incidental  to  the  neces- 
sary sale  of  the  property  free  and  clear 
of  all  incumbrances,  "  it  is  doubtful  if 
such  recognition  was  such  an  allowance  of 
a  claim  as  would  entitle  any  party  not 
adversely  affected  to  appeal  therefrom." 
Schuler  r.  Hassinger,  (C.  C.  A.  5th  Cir. 
1910)    177  Fed.  119. 

An  order  denying  a  petition  for  rehear- 
ing is  not  appealable.  Morgan  t*.  Bene- 
dum,  (C.  C.  A.  4th  Cir.  1907)  157  Fed. 
232.  See  also  Conbov  v.  Jersey  City  First 
Nat.  Bank,  (1906)  203  U.  S.  141,  27  S. 
Ct.  50,  51  U.  S.  (L.  ed.)   128. 

Limitation  as  to  amount. — "The  pur- 
pose of  the  Congress  in  restricting  the 
right  of  appeal  was  evidently  to  avoid  in- 
convenience, delay,  and  expense  to  claim- 
ants and  bankrupt  estates  which  would 
be  disproportionate  to  the  amount  in  con- 
troversy. When  read  with  due  regard  to 
this  purpose,  the  restriction  plainly  has 
reference,  not  to  the  amount  of  the 
original  claim,  but  to  the  amoimt  of  the 
allowance  or  rejection;  that  is,  to  the 
amount  which  will  be  put  in  controversy 
by  the  appeal."  Per  Van  Devanter,  J.,  in 
Gray  r.  Grand  Forks  Mercantile  Co..  (C. 
C.  A.  8th  Cir.  1905)  138  Fed.  344,  stating, 
however,  that  where  the  trustee  in  bank- 
ruptcy is  given  or  refused  credit  for  differ- 
ent payments  aggregating  $500  or  over, 
claimed  to  have  been  actually  made  by 
him  in  the  due  administration  of  the 
estate,  he  would  be  the  creditor  or  claim- 
ant, the  different  payments  would  be  cmly 
items  of  a  single  debt  or  claim,  and  the 
order  of  allowance  or  rejection  would  be 
appealable. 

//  the  claim  is  for  less  than  ^5ffO  an 
appeal  will  not  lie.  Ex  p.  StumpfT,  (1900) 
9  Okla.  639,  60  Pac.  96. 

Who  may  appeal  from  allowance. —  Ap- 
peals from  judgments  allowing  claims  are 
usually  taken  by  the  trustee,  and  in 
Chatfield  ?;.  O'Dwyer,  (C.  i\  A.  1900)  101 
Fed.  797,  followed  in  Foreman  r.  Burleigh, 
(C.  C.  A.  1901)  109  Fed.  313,  it  was  held 
that  a  creditor  cannot  appeal  from  the 
allowance  of  another  creditor's  claim.  But 
a  contrary  view  was  taken  in  In  re  Roche, 
(C.  C.  A.*  1900)  101  Fed.  95ft,  and  appeals 
by  creditors  in  such  cases  were  entertainerl 
in  In  re  I.orillard,  (C.  C.  A.  1901)  107 
Fed.  r»77..  and  Cumiingham  r.  German  Ins 
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Bank,  (C.  C.  A.  1900)  101  Fed.  977. 
At  any  rate,  the  creditor  desiring  a  review 
of  the  judgment  of  allowance  may  apply  to 
the  Bankruptcy  Court  and  obtain  an  order 
permitting  him  to  prosecute  an  appeal  in 
the  trustee's  name  when  the  trustee  un- 
reasonably declines  to  appeal.  Chatfield 
V,  O'Dwyer,  (C.  C.  A.  1900)  101  Fed.  797; 
McDaniel  \>.  Stjoud,  (C.  C.  A.  1901)  106 
Fed.  486,  holding  that  where  there  was 
not  sufficient  time  to  apply  for  an  order 
allowing  the  use  of  the  trustee's  name,  an 
appeal  by  the  creditor  in  his  own  name 
would  be  entertained  if  the  circumstances 
were  such  that  'the  court  would  have  com- 
pelled the  trustee  to  consent  to  the  use  of 
hist  name. 

In  Ohio  VaUey  Bank  v.  Mack,  (1906, 
6th  Cir.)  163  Fed.  166,  89  C.  C.  A.  605, 
24  L.  R.  A.  (N.  S.)  184,  a  creditor  was, 
upon  application,  allowed  to  appeal,  the 
trustee  refusing  to  appeal,  though  re- 
quested to  do  so.  Lurton,  J.,  said:  "  This 
practice  seems  admissible  in  the  sound  dis- 
cretion of  the  district  judge  when  the 
trustee  refuses  to  appeal,  though  the  better 
practice  would  be  to  order  the  trustee  to 
appeal  or  to  allow  the  dissatisfied  creditor 
to  appeal  in  his  name,  being  indemnified 
in  either  case  against  costs  by  such  cred- 
itors. .  .  .  The  cases  cited  present  some- 
what divergent  views  as  to  whether  a 
creditor  may  as  of  right  appeal  from  the 
allowance   of   a  debt   which   affects  him. 


but  a  concurrence  in  the  matter  of  allow- 
ing an  appeal  upon  good  cause  shown  by 
such  creditors  when  flie  trustee  refuses  to 
appeal  himself." 

tfnder  the  Bmikrwpi  Ad  of  1867  it  was 
well  settled  that  a  creditor  could  not  ap- 
peal from  the  allowance  of  a  claim 
because  the  right  of  appeal  was  given  to 
the  assignee,  as  the  representative  of  cred- 
itors, and  was  not  in  terms  conferred  on 
creditors.  In  re  Troy  Woolen  Co.,  (1871) 
9  Blatchf.  (U.  S.)  191;  In  re  Joseph, 
(1857)  2  Woods  (U.  S.)  390;  In  re  Place, 
(1871)  8  Bhitchf.  (U.  S.)  302.  See  also 
In  re  Randall,  (1870)   1  Sawy.  (U.  S.)  56. 

Time  for  appeaL — See  the  paragraph 
of  the  statute  following  this  clause  ( 3 ) . 

Various  matters  of  appellate  procedure 
see  the  first  note  to  section  26a,  preceding 
clause  (1.) 

Scope  oif  review. —  "  The  appeal  from  a 
judgment  allowing  or  rejecting  a  debt  or 
claim  includes  as  an  incident  any  question 
as  to  the  rank  or  lien  of  such  debt  or  claim 
in  the  distribution  of  the  bankrupt's  es- 
tate." Cunningham  v.  German  Ins.  Bank, 
(C.  C.  A.  1900)  103  Fed.  932.  To  the 
same  point  see  Courier-Journal  Job- 
Printing  Co.  V.  Schaefer-Meyer  Brewing 
Co.,  (C.  C.  A.  1900)  101  Fed.  702;  Coder 
V,  Arts,  (1909)  213  U.  S.  223,  29  S.  Ct. 
436,  53  U.  S.  (L.  ed.)  772,  16  Ann.  Cas. 
1008. 


[Time  for  taJdng  appeal  —  hearing.]  Such  appeal  shall  be  taken  within 
ten  days  after  the  judgment  appealed  from  has  been  rendered,  and  may  be 
heard  and  determined  by  the  appellate  court  in  term  or  vacation,  as  the 
case  may  be.     [(1898)  30  Stat.  L.  553.] 


The  time  limit  in  this  paragraph  applies 
only  to  the  three  judgments  specifically 
mentioned  in  the  preceding  part  of  the  sec- 
tion, and  the  time  limit  for  appeal  from 
other  judgments  is  six  months,  as  pro- 
vided in  the  Circuit  Court  of  Appeals  Act 
of  1891,  ch.  517,  S  11,  26  Stat,  L.  829, 
in  titl^  JuDiciABY  herein.  Bradv  v.  Ber- 
nard, (C.  C.  A.  6th  Cir.  1909)  l70  Fed. 
576,  579.  And  see  as  to  appeals  to  which 
the  time  limit  of  ten  days  does  not  apply, 
notes  to  section  24a. 

If  an  order  dismissing  a  petition  to 
revoke  a  discharge  is  appealable  under  sec- 
tion 25a  (2),  the  appeal  must  Ik*  dismisned 
for  want  of  jurisdiction  unless  it  is  taken 
within  ten  davs.  Th()mi)s<>n  r.  Mauzy,  (C. 
C.  A.  4th  Cir."^  1909)    174  Fe<l.  611. 

Where  a  creditor's  claim  was  disallowed, 
and  the  question  of  its  preference  also 
decided  against  him,  it  was  held  that  his 
appeal  was  governed  by  the  ten  days 
limitation,  and  not  by  the  limitation  of 
six  months  applicable  to  appeals  by  ad- 
verse claimants  in  "  contnjvcrrfics  arising 
in  bankruptcy  proceedings."  Kenova  L. 
Sc  T.  Co.  V.  Graham.  {V.  (\  A.  4th  Cir, 
1906)   136  Fed.  717. 


To  the  point  that  in  so  far  as  an  appeal 
seeks  a  reversal  of  an  order  disallowing  a 
general  claim,  as  distinct  from  the  denial 
of  a  lien,  it  is  appealable  only  under  the 
ten-day  •  limitation,  see  Massachusetts 
Bonding,  etc.,  Co.  r.  Kempor,  (C.  C.  A.  6th 
Cir.  1915)  220  Fed.  847. 

Xonenumerated  judgments  "  in  bank- 
ruptcy proceedings." —  If  there  be  any 
appealable  orders  or  decrees  of  the  District 
Court  "  in  bankruptcy  proceedings  "  that 
are  not  "  controversies  arising  in  bank- 
ruptcy proceedings "  under  section  24a, 
nor  enumerated  as  appealable  under  sec- 
tion 25a,  an  appeal  therefrom  will  not  be 
controlled  by  the  limitation  of  ten  days  for 
appeals  from  enimierated  judgments,  but 
may  be  taken  within  the  same  period  as 
other  appeals  to  the  Circuit  Court  of  Ap- 
peals from  that  court;  that  is  to  say, 
'*  within  six  months  after  the  entry  of  the 
order,  judgment,  or  decree  sought  to  be 
received,"  as  provided  in  the  Circuit  Court 
of  Appeals  Act  of  March  3,  1801,  ch.  517, 
§  11,  26  Stat.  L.  829,  in  title  Ju- 
diciary. Per  Sanford,  J.,  in  Hrady  r. 
Bernard,  (C.  C.  A.  tith  Cir  1909)  "^  170 
Fed.  576,  579;  per  CaldwclL  J.,  in  Steele 
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V.  Buel,  (C.  C.  A.  8th  Cir.  1900)  104  Fed. 
968,  sustaining  a  bankrupt's  appeal, 
within  six  months,  from  an  order  denying 
his  claim  to  exemption  of  certain  insur- 
ance policies  and  their  cash  value. 

Allowance  of  an  appeal  after  expira- 
tion of  the  time  limited  has  no  efUcacy 
to  prevent  dismissal  of  the  appeal  on 
motion.  Brady  t\  Bernard,  (C.  C.  A.  6th 
ar.  1909)   170  Fed.  576,  678. 

Waiver  of  objections. —  It  was  inti- 
mated in  Stroud  r.  McDaniel,  (C.  C.  A. 
1901)  106  Fed.  494,  that  if  an  appeal  be 
not  taken  strictly  within  the  statutory 
limitation  of  ten  days,  but  there  is  no 
motion  to  dismiss,  the  court  would  not  as 
a  matter  of  course  dismiss  the  appeal  on 
its  own  motion. 

Under  the  Act  of  1867  appeals  not  taken 
within  the  prescribed  ten  days  were  in- 
variably dismissed  for  want  of  jurisdiction. 
Wood  V.  Bailey,  (1874)  21  Wall.  640,  22 
U.  S.  (L.  ed.)  689;  York's  Case,  (1870)  1 
Abb.  (U.  S.)  603;  In  re  Coleman,  (1870) 
7  Blatchf.  (U.  S.)  192;  In  re  Place, 
(1872)  9  Blatchf.   (U.  S.)  369, 

Judgment  ''rendered." — Statutes  limit- 
ing a  stated  period  for  appeal  after  a 
judgment  has  been  "  rendered "  are 
usually  construed  as  meaning  from  the 
date  of  the  decision  by  the  court,  and  not 
from  the  date  of  its  subsequent  entry  in 
the  journal,  or  signing  by  the  judge;  and 
if  the  time  for  appeal  is  suspended  dur- 
ing the  pendency  of  a  petition  for  rehear- 
ing (see  infra,  this  note),  it  will  begin  to 
run  when  a  decision  denying  the  petition 
is  rendered,  although  the  decision  be 
actually  entered  at  a  later  date.  In  re 
McCall,  (C.  C.  A.  6th  Cir.  1906)  145  Fed. 
898,  902. 

Presumptively,  however,  an  unan- 
nounced judgment  is  not  "  rendered  "  when 
the  judge  signs  it  under  a  given  date,  but 
only  until  it  is  handed  to  the  clerk  and 
filed  by  him.  Peterson  v.  Nash,  (C.  C.  A. 
8th  Cir.  1901)  112  Fed.  311,  in  \thich  case 
there  was  an  interval  of  two  davs  between 
the  date  of  an  appealable  order  and  the 
date  of  filing,  the  Appeal  having  been  taken 
within  ten  days  of  the  latter  date  but 
more  than  ten  days  from  the  former.  The 
record  failed  to  disclose  where  the  signed 
order  was  during  the  two  days.  The  court 
presimied  it  was  in  the  judge's  possession 
"unannounced  and  unpublished  and  still 
subject  to  his  consideration  and  determi- 
nation," and  "  in  the  absence  of  a  show- 
ing to  the  contrary  "  denied  a  motion  to 
dismiss  the  appeal. 

Where  the  judge  filed  an  opinion,  the 
time  for  appeal  did  not  begin  to  r\m  until 
his  conclusion  was  placed  in  the  form  of 
a  judgment  and  entered  as  such.  Rush  v. 
Lake,  (C.  C.  A.  9th  Cir.  1903)  122  Fed. 
561,  certiorari  denied  (1903)  191  U.  S. 
571,  24  S.  Ct.  843,  48  U.  S.  (L.  ed.)  307. 
See  also  In  re  Elkind,  (C.  C.  A.  2d  Cir. 
1909)   176  Fed.  64. 


If,  in  a  given  caae,  an  order  denying  a 
motion  to  set  aside  a  judgment  would  be 
appealable,  the  time  for  appeal  would  be- 
gin to  run  from  the  entry  of  the  order  and 
not  from  the  entry  of  the  original  judg- 
ment. Brady  t".  Bernard,  (C.  C.  A.  6tli 
Cir.  1909)    170  Fed.  576,  579. 

Effect  of  proceedings  for  rehearing. — 
This  topic  is  here  considered  in  connection 
also  with  cases  where  the  same  question 
arose  under  section  256,  (prior  to  its  re- 
peal in  the  following  paragraph  of  the 
text)  as  it  is  evident  that  the  same  princi- 
ples must  apply  in  proc^dings  under  both 
subdivisions. 

If  a  party  subject  to  the  limitation  of 
thirty  days  for  appeals  to  the  Supreme 
Court  from  a  Circuit  Court  of  Appeals 
(see  p.  835,  note  to  section  25&)  or  to  the 
limitation  of  ten  days  in  section  25a  suf- 
fered the  time  to  elapse  without  filing  a 
petition  for  rehearing,  his  right  of  appeal 
expired  and  could  not  be  resuscitated  by 
merely  filing  a  petition  for  rehearing.  Con- 
boy  r.  Jersey  Citv  First  Nat.  Bank,  ( 1906) 
203  U.  S.  141.  27  S.  Ct.  60,  51  U.  S.  (L. 
ed.)  128;  Rode  v.  Phipps,  (C.  C.  A.  6th 
Cir.  1912)  196  Fed.  414;  especially  if  the 
petition  is  afterward  denied,  Conboy  v. 
Jersey  City  First  Nat.  Bank,  (1906)  203 
U.  S.  141,  27  S.  Ct.  50,  51  U.  S.  (L.  ed.) 
128;  Morgan  v,  Benedum,  (C.  C.  A.  4th 
Cir.  1907)  157  Fed.  232;  even  though  the 
term  of  court  had  not  expired  and  by  its 
rules  of  practice  petitions  for  rehearing 
might  be  presented  at  any  time  during  the 
term,  Conboy  v,  Jersey  City  First  Nat. 
Bank,  (1906)  203  U.  S.  141,  27  S.  Ct.  60, 
51  U.  S.  (L.  ed.)  128,  dismissing  an  ap- 
peal from  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

Whether  the  Circuit  Court  of  Appeals 
had  power  to  grant  a  rehearing  after  the 
lapse  of  thirty  days  from  an  appealable 
judgment,  in  view  of  the  terms  and  spirit 
of  the  Bankruptcy  Act,  even  though  the 
term  of  the  court  had  not  expired,  and  the 
eflFect  of  granting  it  in  restoring  the  right 
to  appeal  were  questions  expressly  left 
undecided  by  the  Supreme  Court.  *  Conboy 
17.  Jersey  City  First  Nat.  Bank,  (1906) 
203  U.  S.  141,  27  S.  Ct.  50,  61  U.  S.  (L. 
ed.)    128. 

But  after  the  decision  in  the  Supreme 
Court  case  last  above  cited,  as  v.'ell  as  be- 
fore, it  had  been  expressly  held  in  other 
federal  courts  that  the  Bankruptcy  Court 
has  sufficient  control  of  any  order  so  that, 
in  the  exercise  of  a  sound  judicial  dis- 
cretion, it  may  set  aside  the  order  even 
after  the  expiration  of  the  time  for  ap- 
peal, whereupon  the  right  of  appeal  is  re- 
vived. Per  Evans,  J.,  in  West  v,  Mc- 
Laughlin, (C.  C.  A.  6th  Cir.  1908)  162 
Fed.  124,  126,  ctting  In  re  Ives,  (6th  Cir. 
1902)  113  Fed.  911,  51  C.  C.  A.  641,  ns 
"  so  decided  upon  a  kindred  proposition.' 
Per  contra,  in  Bradv  r.  Bernard,  (C.  C. 
A.  6th  Cir.  1909)    170  Fed.  676,  where  a 
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pctiticm  to  set  aside  an  adjudication  of 
bankriiptoy  was  filed  more  than  ten  days 
after  the  adjudication  was  entered,  and 
the  petition  was  afterward  denied,  an  ap- 
peal from  the  original  judgment  of  adjudi- 
cation was  dismissed.  So  in  In  re  Berke- 
bile,  (C.  C.  A.  2d  Cir.  1906)  144  Fed.  577, 
where  an  adjudication  of  bankruptcy  was 
entered,  and  a  few  days  thereafter  an  alias 
adjudication  to  precisely  the  same  effect 
and  without  vacating  the  prior  adjudica- 
tion, it  was  held  that  this  subsequent  entry 
did  not  extend  the  time  for  appeal  from 
the  original  adjudication.  And  in  In  re 
Brown,  (C.  C.  A.  2d  Cir.  1909)  174  Fed. 
339,  the  court  said  arguendo :  "  It  is  well 
settled  that  this  statutory  limitation  [of 
ten  days]  cannot  be  enlarged  either  by  tne 
bankruptcy  or  by  the  appellate  court." 

It  has  also  been  held  that  the  right  of 
appeal  is  revived  where  a  rehearing  is 
granted  upon  petition  filed  after  the  time 
for  appeal  has  expired,  but  not  for  the 
mere  purpose  of  evading  the  statutory 
limitation,  and  the  court  adheres  to  its 
first  determination.  West  v.  McLaughlin, 
(C.  C.  A.  6th  Cir.  1908)  162  Fed.  124,  a 
case  of  an  appeal  from  the  disallowance 
of  a  claim,  where  Evans,  J.,  said :  *'  The 
learned  judge  of  the  District  Court  not 
only  re-examined  the  questions  involved, 
but  more  elaborately  stated  his  views 
thereon.  The  fact  that  he  again  arrived 
at  the  same  conclusion  did  not  neutralize 
his  power  to  grant  the  rehearing,  though 
some  concession  to  the  supposed  hardship 
of  the  case  mav  have  had  weight  with 
him."  In  In  re  Brady,  ( W.  D.  Ky.  1908) 
169  Fed.  152,  the  point  was  expressly  left 
undecided. 

Some  courts  have  held  that  while  the 
Bankruptcy  Court  will  not  grant  a  re- 
hearing upon  the  pretense  of  reconsidering 
the  merits  of  the  case,  but  really  to  revive 
the  petitioner's  right  of  appeal  {In  re 
Girard  Glazed  Kid  Co.,  (E.  D.  Pa.  1904) 
129  Fed.  841),  because  that  "would  be 
the  emplovment  of  an  unworthy  fiction " 
{In  re  Wright,  (D.  C.  Mass.  1899)  96  Fed. 
820),  the  court  has  a  right  to  grant  a  re- 
hearing upon  a  petition  filed  avowedly  for 
the  purpose  of  regaining  by  that  means  a 
right  of  appeal  lost  by  expiration  of  time. 
In  re  Worcester  County.  (C.  C.  A.  1st  Cir. 
1900)  102  Fed.  808,  where  it  was  "  appar- 
ent that  the  purpose  was  to  revive  the 
right  of  appeal;"  In  re  Wright,  (D.  C. 
Mass.  1899)  96  Fed.  820,  where  the  court 
said  ''  the  record  should  show  the  true  pur- 
pose for  which  the  rehearing  was  sought 
and  granted;"  In  re  Girard  Glazed  Kid 
Co.,  (E.  D.  Pa.  1904)  129  Fed.  841,  stat- 
ing that  the  petition  should  set  forth  the 
reasons  for  the  failure  to  appeal  in  due 
seascm.  In  such  cases  as  the  last  cited 
perhaps  the  petition  must  be  filed  during 
the  same  term,  as  in  In  re  Worcester 
County,  (C.  C.  A.  Ist  Cir.  1900)  102  Fed. 
808,  where  the  court  said :    "  We  have  no 


occasion  to  consider  whether  or  not  the 
organization  of  the  District  Court,  sitting 
in  bankruptcy,  is,  by  the  statute,  of  a 
continuous  nature,  so  that  according  to 
the  expressions  in  Sandusky  v,  Indianap- 
olis First  Nat.  Bank,  (1874)  23  Wall.  289, 
292,  293,  23  U.  S.  (L.  ed.)  155,  and  in 
Stickney  v.  Wilt,  (1874)  23  Wall.  160, 
164,  23  U.  S.  (L.  ed.)  50,  its  proceedings 
are  not  subject  to  the  ordinary  rule  that 
rehearings  must  be  asked  for  at  the  term 
at  which  the  judgment  is  entered." 

Courts  holding  that  they  have  power  to 
grant  a  rehearing  after  the  time  for  ap- 
peal has  expired,  and  in  order  to 
revive  the  right  to  appeal,  declare 
that  they  may  properly  do  so  when 
satisfied  that  the  failure  to  appeal  was 
not  due  to  the  culpable  neglect  of  the 
party  or  his  counsel  {In  re  Wright,  (D.  C. 
Mass.  1899)  96  Fed.  820),  but  that  the 
court  **  must  exercise  a  very  guarded  dis- 
cretion in  granting  "  such  a  rehearing,  and 
*'  should  never  do  this  unless  the  facts  in 
the  case  clearly  warrant  it."  In  re  Hudson 
Clothing  Co.,  (D.  C.  Me.  1905)  140  Fed. 
49,  51,  where  the  judge  denied  a  petition 
for  rehearing  because  he  thought  the  par- 
ties had  **  acted  advisedly  in  failing  to 
preserve  the  record  and  to  apply  for  an 
appeal,"  and  because,  he  said,  "  if  I  should 
grant  this  rehearing  for  this  purpose,  it 
might  fairly  be  used  as  a  precedent  for 
such  action  in  almost  any  case  where  a 
party  had  not  taken  an  appeal  from  an 
adverse  decree  within  the  ten  days  allowed 
by  the  bankruptcy  statute." 

For  a  contrary  view  as  to  the  propriety 
of  granting  a  rehearing  to  restore  a 
party's  right  of  appeal,  see  West  v.  Mc- 
Laughlin, (C.  C.  A.  6th  Cir.  1908)  162 
Fed.  124,  where  the  judge  who  entered  an 
order,  having  at  once  left  upon  a  vacation 
trip,  was  not,  for  over  ten  days,  within 
the  reach  of  appellant's  counsel,  who  de- 
sired to  take  steps  for  an  appeal,  but  no 
reason  was  disclosed  by  the  record  for 
not  taking  other  available  steps  for  that 
purpose.  Evans,  J.,  in  the  case  cited, 
said :  "  One  purpose  which  runs  through 
the  Act  is  to  require  the  prompt  and  ex- 
peditious winding  up  of  estates,  and  the 
provision  just  quoted  [limiting  ten  days 
for  appeal  1  was  intended  to  promote  that 
end.  Notwithstanding  some  judicial  ex- 
pressions which  possibly  favor  it  we  can- 
not accept  as  accurate  or  sustainable  the 
contention  that  it  would  not  be  an  abuse 
of  the  discretion  of  the  court  to  set  aside 
an  order  disallowing  a  claim  for  the  sole 
purpose  of  extending  the  time  for  taking 
an  appeal.  We  conceive  that  such  a  course 
would  practically  nullify  the  wise  pro- 
vision of  the  statute,  and  go  beyond  the 
bounds  of  a  proper  discretion." 

Where  a  petition  for  rehearing  is  filed 
before  the  time  for  appeal  has  expired, 
the    finality    of    the    order    or    judgment 
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sought  to  be  reviewed  is  thereby  sus- 
pended, and  the  period  of  limitation  for 
appeal  does  not  begin  to  run  until  the 
court  disposes  of  the  petition.  Mills  v, 
Fisher,  (C\  C.  A.  6th  Cir.  1908)  159  Fed. 
897  {distinguishing  Conbov  i^  Jersey  City 
First  Nat.  Bank,  (1906)^203  U.  S.  141, 
27  S.  Ct.  50,  61  U.  S.  (L.  ed.)  128)  ;  In  re 
McCall,  (C.  C.  A.  6th  Cir.  1906)  145  Fed. 
898. 

When  appeal  is  "taken"  —  bond  and 
citation. —  When  a  citation  is  needful,  by 
way  of  notice  to  the  parties,  in  any  appeal 
in  bankruptcy,  may  not  be  clear  under 
the  authorities.  Per  Seaman,  J.,  in  In  re 
T.  E.  Hill  Co.,  (C.  C.  A.  7th  Cir.  1906) 
148  Fed.  832,  where  it  was  also  said: 
"  The  general  rule  is  established,  as  stated 
by  this  court  in  McNulta  v.  West  Chicago 
Park  Com'rs,  (7th  Cir.  1900)  99  Fed.  328, 
39  C.  C.  A.  545,  that  no  citation  is  re- 
quired '  when  an  appeal  is  allowed  in  open 
court  at  the  same  term  when  the  decree 
was  rendered.'  In  appeals  in  bankruptcy, 
however,  this  rule  may  not  be  applicable, 
for  the  reason  that  there  are  no  stated 
terms  of  the  Bankruptcy  Court,  as  such, 
but  the  jurisdiction  is  exercised  by  the 
District  Courts  throughout  the  proceed- 
ings [citing  Bankruptcy  Act,  sec.  2]  *  in 
vacation  in  chambers  and  during  their  re- 
spective terms.'  Thus  each  *  proceeding 
in  bankruptcy,  from  its  commencement  to 
its  close  upon  the  final  settlement,  is  but 
one  suit.'  Wiswall  v.  Campbell,  (1876) 
93  U.  S.  347,  348,  23  U.  S.  (L.  ed.)  923." 

And  the  cases  are  not  harmonious  in 
reference  to  citation  or  bond  as  requisites 
to  confer  jurisdiction  of  an  appeal.  Per 
Seaman,  J.,  in  In  re  T.  E.  Hill  Co.,  (C.  C. 
A.  7th  Cir.  1906)  148  Fed.  832,  continuing 
as  follows:  "In  Jacobs  v,  George,  (1893) 
150  U.  S.  415,  416,  14  S.  Ct.  159,  37  U.  S. 
(L.  ed.)  1127,  and  Mattinglv  v.  North- 
western Virginia  R.  Co.,  (1895)  158  U.  S. 
63,  56,  15  S.  Ct.  725,  39  U.  S.  (L.  ed.)  894, 
however,  the  general  doctrine  is  estab- 
lished for  appeals  in  equity  that  'neither 
signing  nor  service  of  the  citation  is  juris- 
dictional, its  only  office  being  to  ^ive  no- 
tice to  the  appellees,'  and  that  failure  or 
defects  therein  may  be  cured  after  the 
time  limited  for  appeal.  Like  rule  is  ap- 
plied to  perfect  the  bond  for  appeal.  Ed- 
monson V.  Bloomshire,  (1868)  7  Wall.  306, 
311,  19  U.  S.  (L.  ed.)  91;  Peugh  i;.  Davis, 
(1884)  110  U.  S.  227,  228,  4  S.  Ct.  17,  23 
U.  S.  (L.  ed.)  127." 

It  has  been  held  that  an  appeal  is  not 
"  taken  "  within  the  meaning  of  the  stat- 
ute until  the  petition  and  allowance  of 
appeal  (if  there  be  such  petition  and  al- 
lowance) and  the  appeal  bond  and  the  ci- 
tation are  presented  to  and  filed  in  the 
court  which  made  the  decree  appealed 
from;  and  that  the  filing  of  a  bond  ie 
only  one  step  towards  perfecting  the  ap- 
peal, and  the  presumption  that  might  arise 
from  itH  filing  and  approvnl  does  not  ob- 
tain  when   the    record    aflirmativelv   dis- 


closes that  there  was  a  prayer  for  the  ap- 
peal, and  its  allowance  and  a  citation, 
none  of  which  was  filed  in  the  court  until 
after  the  expiration  of  the  time  for  appeal. 
NorcrosB  v.  Nave,  etc..  Mercantile  Co.,  (C. 
C.  A.  8th  Cir.  1900)  101  Fed.  796,  dis- 
missing an  appeal  although  the  bond  was 
filed  and  approved  in  time,  Caldwell,  J., 
saying:  "The  case  of  Credit  Co.  v.  Ar- 
kansas Cent.  R.  Co:,  (1888)  128  U.  S. 
258,  9  S.  Ct.  107,  32  U.  S.  (L.  ed.)  448,  is 
directly  in  point,  and  concludes  the  ques- 
tion; and  ^to  the  same  effect  are  Fowler 
t*.  Hamill,  (1891)  139  U.  S.  549,  11  S.  Ct. 
663,  35  U.  S.  (L.  ed.)  266;  Farrar  r. 
Churchill,  (1890)  135  U.  S.  609,  10  S.  Ct. 
771,  34  U.  S.  (L.  ed.)  246. 

It  has  also  been  held  t!iat  an  appeal 
must  be  dismissed  where  there  is  no  evi- 
dence in  the  record  that  the  bond  was 
filed  in  time  nor  the  time  when  the  peti- 
tion for  appeal  was  presented,  or  filed,  or 
granted,  or  whether  it  was  filed  at  all. 
Williams  v.  Savage,  (O.  C.  A.  4th  Cir. 
1903)    120  Fed.  497. 

On  the  other  hand,  a  motion  to  dismiss 
an  appeal  was  denied  where  the  petition 
and  allowance  of  the  appeal  were  in  due 
time,  but  citation  was  not  issued  to  the 
appellee  moving  to  dismiss  the  appeal,  and 
the  bond,  although  filed  in  due  time,  ran 
to  the  other  appellee  alone.  In  re  T.  E. 
Hill  Co.,  (C.  C.  A.  7th  Cir.  1906)  148 
Fed.  832,  certiorari  denied  (1907)  207 
U.  S.  589,  28  S.  Ct.  256,  52  U.  S.  (L.  ed.) 
354.  See  also  Gray  r.  Grand  Forks  Mer- 
cantile Co.,  (C.  C.  A.  8th  Cir.  1906)  138 
Fed.  344. 

A  motion  to  dismiss  was  also  denied 
where  the  appeal  was  allowed  and  bond 
approved  in  time,  but  a  citation  was  not 
issued  until  several  days  after  the  time 
for  appeal  had  expired,  Lockman  i\  Lang, 
(C.  C.  A.  8th  Cir.  1904)  132  Fed.  1;  and 
where  the  filing  of  the  bond  and  the  serv- 
ice of  the  citation  were  done  before  motion 
to  dismiss  the  appeal  was  made,  but  not 
within  the  time  limited  for  appeal,  Colum- 
bia Ironworks  t*.  National  Lead  Co.,  (C. 
C.  A.  6th  Cir.  1904)  127  Fed.  99,  the 
court  saying:  "The  delay  was  for  a  few 
days  only,  and  we  do  not  think  the  inter- 
ests of  the  opposite  party  were  to  any 
appreciable  extent  impaired  thereby." 

And  an  appeal  "  not  taken  strictly 
within  the  statutory  limitation  "  was  en- 
tertained where  there  was  no  motion  to 
dismiss.  Stroud  v.  McDaniel,  (C.  C.  A. 
4th  Cir.  1901)  106  Fed.  4*3,  the  report 
not  otherwise  showing  what  was  the 
omission,  and  Judge  Purnell  quoting  as 
follows  from  Justice  Brewer's  opinion  in 
Mutual  L.  Ins.  Co.  v.  Phinney,  (1900) 
178  U.  S.  327,  20  S.  Ct.  909,  44  U.  S. 
(L.  ed.)  1093:  "While  we  have  always 
been  careful  to  see  that  the  refpiired  order 
of  procedure  has  been  complied  with  be- 
fore any  case  shall  be  considered  as  trans- 
ferred from  a  lower  to  a  higher  court,  that 
a  party  seeking  a  review  must  act  in  time, 
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and  must  make  a  substantial  compliance  did  not  prejudice  the   rights  of  the  de- 

with  all  that  the  statute  prescribes,  at  the  fendant   m   error   should  be  made  avail- 

same  time  we  have  been  equally  careful  to  able    to    oust     the    appellate    court    of 

hold  that  no  mere  technical  omission  which  jurisdiction." 


h  [Appeal  to  Supreme  Court.]     [Superseded  by  the  Act  following.] 

An  Act  To  amend  an  Act  entitled  "  An  Act  to  codify,  revise  and  amend 
the  laws  relating  to  the  judiciary,'*  approved  March  third,  nineteen 
hundred  and  eleven, 

[Act  of  Jan.  28,  1916,  ch.  22,  38  Stat.  L.  803.] 

Sec.  4.  [Finality  of  judgments  of  Circuit  Court  of  Appeals  —  Oases 
arising  under  Bankruptcy  Act.]  That  the  judgrments  and  decrees  of  the 
circuit  courts  of  appeals  in  all  proceedings  and  cases  arising  under  the 
bankruptcy  Act  and  in  all  controversies  arising  in  such  proceedingp  and 
eases  shall  be  final,  save  only  that  it  shall  be  competent  for  the  Supreme 
Court  to  require  by  certiorari,  upon  the  petition  of  any  party  thereto,  that 
the  proceeding,  case,  or  controversy  be  certified  to  it  for  review  and  determi- 
nation, with  the  same  power  and  authority  as  if  taken  to  that  court  by 
appeal  or  writ  of  error ;  but  certiorari  shall  not  be  allowed  in  any  such  pro- 
ceeding, case,  or  controversy  unless  the  petition  therefor  is  presented  to  the 
Supreme  Court  within  three  months  from  the  date  of  such  judgment  or 
decree.    [38  Stat,  L.  804.] 

Section  1  of  the  above  Act  of  Jan.  28,  1915,  amends  Judicial  Code,  sec.  116,  Bubd.  1. 
For  the  latter  section  as  amended  see  title  Judiciary. 

Section  2  of  the  same  Act  amends  Judicial  Codes,  sees.  128,  238  and  246.  For  these 
three  sections  as  amended  see  title  Judiciary. 

Section  3  repeals  Judicial  Code,  sec.  244,  which  relates  to  writs  of  error  and  appeals 
from  the  Supreme  Court  of  and  United  States  District  Court  for  Porto  Eico;  provision 
being  made  for  such  appeals  and  writs  of  error. in  the  several  amendments  made  by 
section  2  above  noticed. 

Section  5  deprives  federal  courts  of  jurisdiction  of  actions  by  or  against  any  railroad 
company  on  the  ground  that  the  latter  was  incorporated  under  an  Act  of  Congress. 
For  this  section  see  title  Judiciary. 

Section  6  (the  last  section  of  the  Act)  provides  that  "this  Act  shall  not  affect  cases 
now  pending  in  the  Supreme  Court  of  the  Ignited  States  or  cases  in  which  writs  of 
error  or  appeals  have  been  allowed  at  the  date  of  its  approval,"  and  also  provides 
that  nothing  in  the  Act  shall  repeal,  amend,  or  modify  the  provisions  ''  of  an  Act 
entitled  ^An  Act  providing  for  writs  of  error  in  certain  instances  in  criminal  cases ' 
approved  March  second,  nineteen  hundred  and  seven,"  for  which  latter  Act  see  title 
Judiciary. 

The  effect  of  the  section  set  forth  in  the  text  is  to  repeal  section  266  of  the  Bank- 
ruptcy Act  in  toto,  as  shown,  together  with  its  effect  on  other  sections  of  the 
Bankruptcy  Act,  in  the  following  note. 


I.  Effect  of  Act  of  Jan.  28,  1W5,  883. 
II.  Former    section    256    and    decisions 
thereon,  834. 
ni.  Certiorari,  838. 

I.  Effect  of  Act  of  Jan.  28,  1915. 

Section  2$b  repealed. —  The  section  given 
in  the  text  operates  to  repeal  section  256 
of  the  Baokruptcy  Act,  quoted  in  division 
II  of  this  note,  and  Judicial  Code,  sec.  252, 
title  Judiciary,  so  far  as  the  latter  section 
re-enacted  section  255  of  the  Bankruptcy 
Act;  for  a  decision  allowing  or  rejecting 
a  claim  is  unquestionablv  a  "  proceeding 
in  bankruptcv  "  ( Coder  r.'Arts,  (1909)  213 
U.  a  223,  29"  S.  Ct.  436,  53  U.  S.  (L.  ed.) 

1  F.  S.  A.— 53 


772, 16  Ann.  Gas.  1008;  In  re  Breyer  Print- 
ing Co.,  (C.  C.  A.  7th  Cir.  1914)  216  Fed. 
878),  and  the  text  section  of  the  Act  of 
1915  makes  final  the  decisions  of  the  Cir- 
cuit Court  of  Appeals  "  in  all  proceed- 
ings .  .  .  arising  under  the  Bankruptcy 
Act." 

The  case  of  Central  Trust  Co.  of  Illi- 
nois V,  Lueders,  239  U.  S.  11,  36  S.  Ot. 
1,  decided  Oct.  25,  1915,  was  an  appeal 
by  general  creditors  from  a  decree  of  the 
Circuit  Court  of  Appieals  for  the  Sixth 
Circuit  (rendered  March  2,  1915)  to  re- 
view a  decree  which  affirmed  a  decree  of 
the  District  Court  for  the  Eastern  Dis- 
trict of  Kentucky  allowing  certain  claims 
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as  prior  lien  claims  against  a  bankrupt 
estate.  The  appellants  did  not  contest  the 
amount  of  the  claim  in  the  court  below, 
but  only  the  priority  of  lien  therefor.  In 
such  a  case  they  had  a  right  to  appeal 
under  section  25&  prior  to  the  enactment 
of  the  provision  in  the  text.  See  Coder  v. 
Arts,  (1909)  213  U.  S.  223,  29  S.  Ct.  436, 
53  U.  S.  (L.  ed.)  772;  Home  Bank  for 
Savings  v.  Lohm,  (C.  C.  A.  4th  Cir.  1915) 
223  Fed.  633.  The  appeal  was  dismissed, 
Mr.  Justice  McReynolds  writing  a  memo- 
randum opinion,  by  direction  of  the  court', 
as  follows:  "The  I.  Rheinstrom  &  Sons 
Gomnany  waB  adjudged  a  bankrupt  in 
April,  1912.  Liens  upon  its  property  were 
claimed  by  appellees  under  a  Kentudcy 
statute  which  appellants  (general  cred- 
itors) maintained  contravened  the  Four- 
teenth Amendment  to  the  Constitution  of 
the  United  States.  Overruling  the  referee, 
the  District  Court  allowed  the  liens  (207 
Fed.  119),  and  this  action  was  approved 
by  the  Circuit  Court  of  Appeals,  March  2, 
1916,  in  an  opinion  which  expressly  upheld 
the  validity  of  the  statute  (221  Fed.  Rep. 
829).  Appellees  have  moved  to  dismiss 
the  present  appeal.''  The  section  of  the 
Act  of  *Jan.  28,  1915,  as  above  given  in 
the  text,  is  then  quoted  in  full,  and  the 
opinion  continues  as  follows :  "  Mani- 
festly, the  words  of  the  quoted  section  in- 
clude the  decree  below  and  inhibit  an  ap- 
peal therefrom.  It  is  argued,  however, 
that  they  should  be  so  construed  as  to  ex- 
clude causes  requiring  interpretation  of 
state  statutes  and  application  of  the  Fed- 
eral Constitution  ana  thereby  limited  in 
effect  to  the  supposed  purpose  of  Congress 
to  relieve  this  court  only  from  the  neces- 
sity of  reviewing  bankruptcy  cases  which 
'  involve  complicated  questions  of  fact 
rather  than  of  law.'  We  see  no  reason 
to  doubt  that  the  plain  language  of  the 
enactment  aptly  expresses  the  legislative 
intent.  The  appeal  is  accordingly  dis- 
missed for  want  of  jurisdiction." 


Effect  on  section  24A. —  The  text  section 
of  the  Act  of  1915  makes  final  the  de- 
cisions of  the  Circuit  Court  of  Appeals 
"  in  all  controversies  arising  in  such  pro- 
ceedings 'nd  cases,"  thereby  manifestly 
inhibiting  appellate  jurisdiction  of  the 
Supreine  Court  over  the  Circuit  Court  of 
Appeals  in  the  "  controversies  arising  in 
bankruptcy  proceedings  "  mentioned  in  sec- 
tion 24a  re-enacted  in  part  in  Judicial 
Code,  sec.  252,  title  Jttdiciaby.  And  see 
Central  Trust  Co.  of  Illinois  v,  Lueders, 
(1915)  239  U.  S.  11,  36  S.  Ct.  1,  quoted 
in  the  preceding  paragraph. 

Effect  on  sections  23a  and  asb. —  The 
text  section  of  the  Act  of  1915  has  the 
effect  of  amending  the  last  clause  of  Ju- 
dicial Code,  sec.  128,  title  Judicxabt,  by 
adding  to  the  enumerated  *'  cases  "  made 
final  m  that  clause  ni>t  only  ''cases  aris- 
ing under  the  Bankruptcy  Act,"  but  also 
''all  proceedings  .  .  .  arising:"  under  the 
Act,  and  "  all  controversies  arising  in  such 
proceedings  and  cases."  To  what  extent 
this  comprehensive  phraseology  cuts  off 
appellate  jurisdiction  of  the  Supreme 
Court  over  decisions  of  the  Circuit  Court 
of  Appeals  in  suits  authorized  by  sections 
23a  and  23&  —  especially  where  such  suits 
are  brought  in  the  District  Court  not  sit- 
ting in  bankruptcy,  but  in  the  exercise  of 
its  general  jurisdiction  —  is  a  matter  for 
future  determination. 

n.  FoRicKB  Sscnoir  25b  Ain>  Decisions 

Thkbbon. 
As  above  stated  in  this  note,  this  sec- 
tion 256  is  extinguished  by  the  section  of 
the  Act  of  1915  set  forth  in  the  text. 
Most  of  the  decisions  rendered  under 
section  2Sb  remain  instructive,  however, 
especially  upon  questions  of  appellate 
procedure  under  other  sections  of  the 
Bankruptcy  Act,  as  well  as  upon  questions 
of  federal  appellate  procedure  in  general. 
Those  decisions  are  therefore  set  forth  in 
the  following  note. 


Appeal  to  Supreme  Court. —  The  introductory  paragraph  of  section  25b  read  as 
follows:  "  From  any  final  decision  of  a  court  of  appeals,  allowing  or  rejecting  a  claim 
under  this  Act,  an  appeal  may  be  had  under  such  rules  and  within  such  time  as  may 
be  prescribed  by  the  Supreme  Court  of  the  United  States,  in  the  following  cases  and 
no  other:  "  [{1898)  30  Stat,  L.  553.] 

This  paragraph  was  re-enacted  in  Judicial  Code,  sec.  252,  title  Judioiabt. 


That  this  provision  toas  to  he  strictlfi 
construed  is  indicated  by  the  following 
quotation  from  Uolden  1;.  Stratton,  (1903) 
191  U.  S.  115,  24  S.  Ct.  45,  48  U.  S. 
(L.  ed.)  116:  "The  allowance  or  rejec- 
tion of  a  debt  or  claim  is  a  part  of  the 
bankruptcy  proceedings,  and  not  an  inde- 
pendent suit,  and  under  the  Act  of  1867 
it  was  held  that  this  court  had  no  juris- 
diction to  review  judgments  of  the  Cir- 
cuit Courts  dealing  with  the  action  of  the 
District  Courts  in  such  allowance  or  rejec- 
tion, because  they  were  not  final.     Wis- 


wall  1;.  Campbell,  (1876)  98  XJ.  S.  347,  28 
U.  S.  (L.  ed.)  923;  Leggett  v.  Allen, 
(1884)  110  U.  S.  741,  4  S.  Ct.  195,  28 
U.  S.  (L.  ed.)  313.  The  jurisdiction  now 
given  is  carefully  restricted,  and  cannot 
be  expanded  beyond  the  letter  of  the  grant. 
It  is  an  exception  to  the  general  rule  as 
to  appeals  and  writs  of  error  obtaining 
from  the  foundation  of  our  judicial  sys- 
tem. McLish  V.  Roff,  (1891)  141  U.  S. 
661,  12  S.  Ct.  118,  36  U.  S.  (L.  ed.)  893.'* 
The  provision  in  this  section  u?as  exclu- 
sive with  reference  to  the  sublect  matter. 
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su  that  if  a  final  decision  allowing  or 
rejecting  a  claim  failed  to  meet  the  re- 
]uirements  of  this  section  and  was  there- 
fore not  appealable  under  it,  an  appeal 
could  not  be  taken  to  the  Supreme  Court 
under  section  24a.  Hutchinson  v,  (Mb, 
(C.  C.  A.  Ist  Cir.  1902)  123  Fed.  14.  See 
also  note  to  section  24a. 

No  appeal  Uea  from  orders  denying  peti- 
tions for  rehearing,  which  are  addressed 
to  the  discretion  of  the  court  and  designed 
to  afford  it  an  opportunity  to  correct  its 
own  errors.  Oonfcoy  v.  Jersey  City  First 
Nat.  Bank,  (1906)  203  U.  S.  141,  27  S.Ct. 
50,  51  U.  S.  (L.  ed.)  128.  See  also  Mor- 
gan  V,  Benedum,  (0.  €.  A.  4th  Cir.  1907) 
167  Fed.  232. 

What  oonstituiea  decision  "  alUnoing  or 
rejecting  a  claim'* — The  appeal  here 
authorized  was  from  a  decision  of  the  Cir* 
cuit  Court  of  Appeals  in  a  case  carried 
to  that  court  by  appeal  under  section  25a 
(3)  "  from  a  judgment  allowing  or  reject- 
ing a  debt  or  claim."  Duryea  Power  Co. 
V.  Sternbergh,  (1910)  218  U.  S.  299,  31 
S.  Ct.  25,  54  U.  S.  (L.  ed.)  1047;  J.  W. 
Calnan  Co.  r.  Doherty,  (1912)  224  U.  S. 
145,  32  S.  Ct.  460,  66  U.  S.  (L.  ed.)  702. 
Hence,  see  also  cases  cited  in  note  to  sec- 
tion 25a  (3),  especially  as  the  jurisdic- 
tion of  the  Circuit  Court  of  Appeals  in 
the  instant  case  is  open  for  consideration 
on  the  appeal  to  the  Supreme  Court. 
Hiscock  V.  Varick  Bank,  ( 1907 )  206  U.  S. 
28,  27  S.  Ot.  681,  61  U.  S.  (L.  ed.)  946; 
Coder  v.  Arts,  (1909)  213  U.  S.  223,  29 
S.  Ct.  436,  63  U.  S.  (L.  ed.)  772,  16  Ann. 
Cas.  1008. 

*  A  decision  of  a  Circuit  Court  of  Appeals 
reversing  a  Bankruptcy  Court's  disallow- 
ances constituted  an  appealable  decision 
allowing  a  claim.  Hiscock  t?.  Varick  Bank, 
(1907)  206  U.  8.  28,  27  S.  Ct.  681,  61 
U.  S.  (L.  ed.)   945. 

An  order  allowing  a  claim  as  a  general 
debt  but  disallowing  it  as  preferred  was 
appealable.  National  Bank  of  Commerce 
V.  Downie,  (1910)  218  U.  S.  345,  31  S.  Ct. 
89,  54  U.  S.  (L.  ed.)  1066,  affirming  (C. 
C.  A.  2d  Cir.  1910)   180  Fed.  979. 

In  Sexton  v.  Dreyfus,  (1911)  219  U.  S. 
339,  31  S.  Ct.  256,  65  U.  S.  (L.  ed.)  244, 
an  appeal  was  entertained  from  a  decision 
permitting  secured  creditors  to  apply  the 
proceeds  of  the  sale  of  the  securities  first 
to  interest  accrued  since  the  filing  of  the 
petition,  then  to  the  principal  ddi)t,  and 
to  prove  for  the  balance. 

A  judgment  which  reversed  an  order  of 
the  District  Court  allowing  a  claim 
against  a  bankrupt's  estate  and  held  that 
the  creditor  must,  first  surrender  a  certain 
alleged  preference  was  treated  as  appeal- 
able in  New  York  County  Nat.  Bank  v. 
Massey,  (1904)  192  U.  S.  138,  24  S.  Ct. 
199,  48  U.  S.   (L.  ed.)   380. 

A  judgment  of  a  Circuit  Court  of  Ap- 
peals denying  a  state's  claim  to  preferen- 
tial   payment    of    taxes   was    treated   as 


appealable  in  New  Jersey  v.  Anderson, 
(1906)  203  U.  S.  483,  27  S.  Ct.  137,  51 
U.  S.   (L.  ed.)  284. 

A  decision  of  the  Circuit  Court  of  Ap- 
peals on  petition  for  revision  of  an  order 
allowing  an  exemption  was  not  a  decision 
"  allowing  or  rejecting  a  claim,"  and  was 
not  appealable,  but  reviewable  only  on 
certiorari,  under  section  26d.  llolden  v. 
Stratton,  (1903)  191  U.  S.  116,  24  S.  Ct. 
45,  48  U.  S.   (L.  ed.)    116. 

A  decree  denying  the  right  invoked  by 
a  petition  in  intervention  to  have  the  lien 
of  a  chattel  mortgage  established  as  the 
first  claim  on  the  property  of  a  bankrupt, 
and  satisfied  out  of  the  proceeds  of  a 
proposed  sale  by  the  trustee  in  bank- 
ruptcy, was  not  a  decision  "rejecting  a 
claim,"  but  was  the  determination  of  a 
"  controversy  "  under  section  24a.  KLnapp 
V.  Milwaukee  Trust  Co.,  (1910)  216  U.  S. 
546,  30  S.  Ct.  412,  54  U.  S.  (L.  ed.)   (510. 

Questions  purely  administrative,  con- 
cerning as  they  do  the  carrying  out  of  an 
order  of  distribution  which  settled  a  con- 
troversy as  to  whether  a  certain  claim 
should  be  allowed,  were  not  the  subject  of 
review  by  the  Supreme  Court.  Wynkoop, 
Hallenbeck,  Crawford  Co.  v.  Gaines,  (1913) 
227  U.  S.  4,  33  S.  Ct.  214,  67  U.  S.  (L.  ed.) 

391. 

Time  for  appeal. — Appeals  under  this 
paragraph  were  to  be  taken  within  thirty 
days  after  the  judgment  or  decree,  as  re- 
quired in  General  Order  36,  par.  2.  This 
limitation  is  "  in  harmony  with  the  policy 
of  the  Bankruptcy  Act,  requiring  prompt 
action  and  the  avoidance  of  delay,"  and 
'•has  the  same  effect  as  if  written  in  the 
statute."  Conboy  v.  Jersey  City  First 
Nat.  Bank,  (1906)  203  U.  S.  141,  27  S.  Ct. 
50,  51  U.  S.  (L.  ed.)   128. 

The  allowance  of  an  appeal  by  the  Cir- 
cuit Court  of  Appeals  and  the  granting  of 
a  certificate  by  a  justice  of  the  Supreme 
Court  under  section  256,  subd.  2,  could  not 
operate  as  an  adjudication  that  it  was 
taken  in  time.  Conboy  v\  Jersey  City 
First  Nat.  Bank,  (1906)  203  U.  S.  141, 
27  S.  Ct.  50,  51  U.  S.  (L.  ed.)  128,  where 
such  appeal  on  certificate  was  dismissed 
because  not  taken  in  time,  thereby  indi- 
cating that  the  italicized  clause  in  the 
following  quotation  from  the  opinion  of 
the  court  in  Coder  v.  Arts,  (1909)  213 
U.  S.  223,  237,  16  Ann.  Cas.  1008,  29 
S.  Ct.  436,  444,  53  U.  S.  (L.  ed.)  772, 
must  have  been  an  inadvertence  and  did 
not  support  an  implication  that  any  other 
time  than  thirty  days  was  limited  for  ap- 
peal even  if  there  were  a  certificate:^  "As 
there  is  no  stuih  certificate  the  question  is, 
was  the  appeal  taken  within  the  time  pre- 
scribed by  the  rules  of  this  court,"  jiz., 
thirty  days? 

Nor  could  a  party  whose  time  for  appeal 
had  expired  derive  any  benefit  from  the 
subsequent  filing  nuno  pro  tunc  by  the 
Circuit  Court  of  Appeals,  aa  though  filed 
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at  the  time  of  the  entry  of  the  judgment 
or  decree,  of  findinge  of  fact  and  conclu* 
sions  of  law,  as  required  by  General  Order 
Xo.  36,  par.  3.  Conboyr.  Jersey  City 
First  Nat.  Bank,  (1906)  203  II.  S.  141, 
27  S.  Ct.  50,  51  U.  S.  (L.  ed.)    128. 

Effect  of  proceedings  for  rehearing  as 
extending  the  time,  see  note  to  last  clause 
of  section  26a  following  section  25a   (3). 

Findings  of  fact  and  conclusions  of  laiv 
were  necessary  pursuant  to  the  require- 
ments of  Genreal  Order  No.  36,  subd.  3, 
or  the  appeal  would  not  be  entertained. 
J.  W.  Calnan  Co.  v.  Doherty,  (1912)  224 
U.  S.  145,  32  S.  Ct.  460,  56  U.  S.  (L.  ed.) 
702. 

If  the  court  failed  to  make  those  find- 
ings, the  omission  could  not  be  supplied  in 
the  Supreme  Court  by  reference  to  the 
opinion  of  the  court  below.  Chapman  v. 
Bowen,  (1907)  207  U.  S.  «9,  28  S.  Ct.  32, 
52  U.  S.  (L.  ed.)   116. 

"  But  if  the  case  was  not  appealable  the 
appeal  must  be  dismissed,  even  though 
clause  3  [of  General  Order  No.  36]  had 
been  complied  with."  Chapman  v.  Bowen, 
(1907)  207  U.  S.  89,  28  S.  Ct.  32,  52  U.  S. 
(L.  ed.)    116. 

Where  an  appeal  was  allowed  within 
thirty  days  of  the  entry  of  the  judgment, 
and  afterward,  but  still  within  the  thirty 
days,  an  order  was  made  which  recited 
that  the  court  had  made  certain  findings 
of  fact  and  conclusions  of  law,  and  the 
same  was  entered  nunc  pro  tunc  as  of  the 
date  of  the  judgment,  it  was  held  that 
this  was  a  compliance  with  the  require- 
ment that  the  findings  be  made  at  or 
before  the  time  of  entering  the  judgment 
or  decree.  Coder  v.  Arts,  (1909)  213 
U.  S.  223,  29  8.  Ct.  436,  53  U.  S.  (L.  ed.) 
772,  16  Ann.  Cas.  1008,  where  the  court 
said :  "  We  think  that  the  court  must  be 
presumed  to  have  acted  within  its  author- 
ity to  correct  the  record  by  this  order, 
made  within  the  time  allowed  for  an  ap- 
peal, to  make  it  show  the  findings  at  or 
before  the  time  of  entering  the  judgment." 

In  Duryea  Power  Co.  v.  Sternbergh, 
(1910)  218  U.  S.  299,  31  S.  Ct.  25, 
54  U.  S.  (L.  ed.)  1047,  where  an  appeal 
was  dismissed,  it  was  apparently  deemed 
worthy  of  remark  that  the  court  below 
"  filed  no  finding  of  facts  at  or  before  the 


time  of  entering  its  decree,  as  required 
by  the  general  orders,  but  did  so  only  two 
months  after  the  decree  had  been  entered, 
and  a  month  after  an  appeal  had  been 
taken  and  allowed  by  a  justice  of  this 
court." 

Necessity  of  request  for  findings, —  Gen- 
eral Order  Xo.  36,  subd.  3,  provision  above 
cited,  "  does  not  require  such  findings  to  be 
made  without  request,  but  is  intended  to 
give  the  party  a  right  to  such  findings,  to 
be  conceded  if  he  demands  it,  which  we 
think  he  should  do,  either  before  the 
opinion  of  the  court  is  given,  or,  if  there- 
after, before  the  judgment  is  entered." 
Crucible  Steel  Co.  v.  Holt,  (C.  C.  A.  6th 
Cir.  1909)  174  Fed.  127.  See  also  Knapp 
V.  Milwaukee  Trust  Co.,  (C.  C.  A.  7th 
Cir.  1908)  162  Fed.  675,  affirmed  (1910) 
216  U.  S.  545,  30  S.  Ct.  412,  54  U.  S. 
(L.  ed.)  610;  Lumpkin  i*.  Foley,  (1913, 
5th  Cir.)  204  Fed.  372,  122  C  C.  A.  542. 

There  is  set  forth  in  full  a  finding  of 
facts  and  conclusions  of  law  in  Coder  t* . 
Arts,  (1909)  213  U.  S.  223,  29  S.  Ct.  436, 
53  U.  S.  (L.  ed.)  772,  16  Ann.  Cas.  1008, 
and  Bryant  v.  Swoflord  Bros.  Dry  Goods 
Co.,  (1909)  214  U.  S.  279,  29  S.  Ct.  614. 
63  U.  S.  (L.  ed.)  997,  and  a  finding  of 
facts  in  Western  Tie,  etc.,  Co.  v.  Brown, 
(1905)  196  U.  S.  502,  25  S.  Ct.  339,  49 
U.  S.   (L.  ed.)   571. 

The  Supreme  Court  could  look  only  at 
the  facts  found  bv  the  Court  of  Appeals, 
Coder  f.  Arts,  (1909)  213  U.  S.  223,  16 
Ann.  Cas.  1008,  29  S.  Ct,  436,  442,  53 
U.  S.   (L.  ed.)  772. 

Record  on  appeal. —  General  Order  No. 
36,  subd.  3,  limited  and  defined  what 
should  constitute  the  record  on  appeal  un- 
der section  25b,  and  a  general  appeal 
bringing  up  the  entire  record  was  not  a 
correct  proceeding  in  that  class  of  appeals. 
Chapman  v.  Bowen,  (1907)  207  U.  S.  89, 
29  S.  Ct.  32,  52  U.  S.  (L.  ed.)  116. 

//  the  Circuit  Court  of  Appeals  had  no 
appellate  jurisdiction  in  the  case  wherein 
it  rendered  the  decision,  its  decision  must, 
of  course,  be  reversed  by  the  Supreme 
Court  for  that  reason.  See  Coder  r.  Arts, 
(1909)  213  U.  S.  223,  29  S.  Ct.  436,  53 
U.  S.  (L.  ed.)  772,  16  Ann.  Cas.  10()8. 
where,  however,  it  was  held  that  the  Cir- 
cuit Court  of  Appeals  had  jurisdiction. 


Jmiadictional  amount  —  question  involved* — Clause  1  of  section  256  read  as  follows: 

"Where  the  amount  in  controversy  exceeds  the  sum  of  two  thousand  dollars,  and  the 
question  involved  is  one  which  might  have  been  taken  on  appeal  or  writ  of  error  from 
the  highest  court  of  a  State  to  the  Supreme  Court  of  the  United  States;  or"  I {1898) 
30  Btat.  L.  553.] 

This  clause  was  made  a  part  of  Judicial  Code,  sec.  252,  title  Judiciaet. 


In  order  to  be  appealable  under  this 
subdivision  —  that  is,  in  the  absence  of  a 
certificate  provided  for  in  the  next  suc- 
ceeding subdivision  —  the  decision  of  the 
Circuit  Court  of  Appeals  must  involve  a 


federal  question  as  the  latter  is  defined  in 
R.  S.  sec.  709,  title  Judiciaby,  whidi 
is  the  provision  to  which  this  subdivision 
alluded.  Western  Tie,  etc.,  Co.  v.  Brown, 
(lOO.-))    196  U.  S.  502,  25  S.  Ct.  239,  49 
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V,  S.  (L.  ed.)  671;  Coder  r.  Arts,  (1909) 
213  U.  S.  223,  238,  20  S.  Ct  436,  442,  53 
V.  S.  (L.  ed.)  772,  16  Ann.  Cas.  1008. 

Cases  disenssing  and  determining  the 
appealability  of  the  Revised  Statutes  sec- 
tion above  mentioned  of  judgments  in 
actions  in  state  courts  by  trustees  in 
bankruptcy  in  their  official  capacity  may 
be  usefully  consulted  in  regard  to  the 
appealability  of  a  particular  decision 
under  section  256  1.  For  such  cases  see 
the  last  paragraphs  of  this  note  to  section 
255  (1).  And  see  Zavelo  t\  Reeves,  (1913) 
227  U.  S.  625,  33  S.  Ct.  365,  57  U.  S.  (L. 
ed.)  676,  Ann.  Cas.  1914D  664,  an  action  by 
A  creditor  against  a  discharged  bankrupt. 
And  for  other  cases  involving  questions 
of  bankruptcy  law,  see  Williams  v.  United 
States  Fidelity,  etc.,  Co.,  (1915)  236 U.S. 
549,  36  S.  Ct.  289,  59  U.  S.  (L.  ed.)  713; 
Lehman  v.  Gumbel,  (1915)  236  U.  S.  448, 
35  S.  Ct.  307,  59  U.  S.  (L.  ed.)  666; 
Lesser  v.  Gray,  (1915)  236  U.  6.  70,  35 
S.  Ct.  227,  59  U.  S.  (L.  ed.)  471;  Cumber- 
land Glass  Mfg.  Co.  V.  De  Witt,   (1915) 

237  U.  S.  447,  36  S.  Ot.  636,  59  U.  S. 
(L.  ed.)  1042;  Kreitlein  v.  Ferger,  (1916) 

238  U.  S.  21,  36  S.  Ct.  685,  59  U.  S. 
(L.  ed.)  1184;  Kener  v.  La  Grange  Mills, 
(1913)  231  U.  S.  215,  34  S.  Ct.  83,  68 
U.  S.  (L.  ed.)  189;  Yazoo,  etc.,  R.  Co.,  v. 
Brewer,  (1913)  231  U.  S.  245,  34  S.  Ct. 
90,  58  U.  S.  (L.  ed.)  204;  Miller  t\  Guasti, 
(1912)  226  U.  S.  170,  33  S.  Ct.  49,  67 
U.  S.  (L.  ed.)  173;  Ensign  v.  Pennsyl- 
vania, (1913)  227  U.  S.  592,  33  S.  Ct. 
321,  57  U.  S.  (L.  ed.)  658;  Robertson  v. 
Howard,  (1913)  229  U.  S.  254,  33  S.  Ct. 
854,  57  U.  S.  (L.  ed.)  1174;  Chicago,  etc., 
R.  Co.  V,  Hall,  (1913)  229  U.  S.  511, 
33  S.  Ct.  885,  57  U.  S.  (L.  ed.)  1306; 
Acme  Harvester  Co.  v.  Beekman  Limiher 
Co.,  (1911)  222  U.  S.  300,  32  S.  Ct.  96, 
56  U.  S.  (L.  ed.)  208;  Johnson  v.  Collier, 
(1912)  222  U.  S.  538,  32  S.  Ct.  104,  66 
U.  S.   (L.  ed.)   306. 

A  federal  question  is  not  involved  in  a 
decision  which  proceeds  on  well-settled 
principles  of  eeneral  law  broad  enough  to 
sustain  it  wiuiout  reference  to  provisicxns 
of  the  Bankruptcy  Act.  Chapman  v. 
Bowen,  ( 1907 )  207  U.  S.  89,  28  S.  Ct.  32, 
52 -U.  S.  (L.  ed.)  116,  where,  for  that  rea- 
son, the  court  dismissed  an  appeal  from 
the  allowance  of  the  claim  of  a  creditor 
against  the  bankrupt  estate  of  an  individ- 
ual partner  as  well  as  against  the  estate' 
of  the  bankrupt  partnership;  Blake  v, 
Openhym,  (1910)  216  U.  S.  322,  30  S.  Ct. 
309,  64  U.  S.  (L.  ed.)  498,  dismissing,  for 
want  of  jurisdiction,  an  appeal  from  a 
decree  reversing  the  disallowance  of  a  cer- 
tain claim  as  entitle<l  to  be  preferred. 

A  trustee's  bare  denial  of  a  creditor's 
claim  allowed  him  by  the  Circuit  Court  of 
Appeals  is  not  the  assertion  of  a  right 
under  federal  law,  but  a  denial  of  such 
right,  and  the  decision  allowing  the  claim 
was  not  appealable.     Chapman  v.  Bowcn, 


(1907)  207  XT.  S.  89,  28  S.  Ct  32,  52  U. 

S.  (L.  ed.)  116. 

A  decision  allowing  a  claim  and  declar- 
ing the  validity  of  a  mortgage  lien  to  se- 
cure it  was  held  to  be  appealable  where  a 
construction  of  the  Bankruptcy  Act  in- 
sisted upon  by  the  trustee  would  defeat 
the  lien  and  a  construction  contended  for 
the  creditor  would  give  the  law  validity. 
Coder  v.  Arts,  (1909)  213  U.  S.  223,  29 
S.  Ct.  436,  63  U.  S.  (L.  ed.)  772,  16  Ann. 
Cas.  1008. 

Following  Coder  v.  Arts,  last  above 
cited,  an  appeal  was  entertained  from  a 
decree  sustaining  an  equitable  charge  as- 
serted by  an  intervener  as  a  preferential 
claim  against  assets  of  the  bankrupt  in 
the  hands  of  the  trustee.  Hurley  v,  Atchi- 
son, etc.,  R.  Co.,  (1909)  213  U.  S.  126,  29 
S.  Ct.  466,  63  U.  S.  (L.  ed.)  729. 

Where  a  decision  rejecting  a  claim  was 
based  upon  the  denial  of  the  creditor's 
right  to  a  set-off  asserted  under  the  pro- 
visions of  section  68  of  the  Bankruptcy 
Act,  the  construction  of  those  provisions 
was  involved  so  that  a  claim  of  federal 
right  is  presented  and  the  decision  was  ap- 
pealable. Western  Tie,  etc.,  Co.  v.  Brown, 
(1900)  196  U.  S.  602,  26  S.  Ct.  339,  49 
U.  S.  (L.  ed.)  671,  reversing  decree  in  (C. 
C.  A.  8th  Cir.  1904)   129  Fed.  728. 

An  appeal  was  entertained  from  a  de- 
cision which  affirmed  a  judgment  disallow- 
ing a  claim  except  upon  a  surrender  of 
an  alleged  preference.  Wild  v.  Provident 
L.  A  T.  Co.,  (1909)  214  U.  S.  292,  29  S. 
Ct.  619,  63  U.  S.  (L.  ed.)  1003,  reversing 
(3d  Cir.  1907)  153  Fed.  662,  82  C.  C.  A. 
516,  and  holding  that  the  transaction  in- 
volved did  not  constitute  a  preference. 

An  (iction  in  a  state  court  by  a  trustee 
in  bankruptcy  seizing  to  recover  what  is 
asserted  to  be  an  asset  of  the  bankrupt 
estate  under  the  Bankruptcy  Act  presents 
a  federal  question,  so  that  a  judgment 
denying  the  asserted  right  is  a  denial  of 
a  right  or  title  specially  claimed  under 
a  law  of  the  United  States  and  appealable 
under  R.  S.,  sec.  709,  cited  near  the  be- 
ginning of  this  note.  Rector  v.  City  De- 
posit Bank  Co.,  (1906)  200  U.  S.  406,  26 
S.  Ct.  289,  50  U.  S.  (L.  ed.)  527. 

The  question  whether  a  bankrupt's  con- 
veyance of  property  was  in  fact  made  with 
intent  to  defraud  creditors,  when  passed 
upon  in  the  state  court,  is  not  one  of  a 
federal  nature.  Thompson  v.  Fairbanks, 
(1905)  196  U.  S.  616,  25  S.  Ct.  306,  49  U. 
S.  (L.  ed.)   577. 

A  judgment  recovered  by  a  trustee  in 
bankruptcy  in  his  suit  to  avoid  an  alleged 
imlawful  preference,  the  state  court  hav- 
ing answered  some  of  the  contentions  of 
the  defendant  by  the  constriu'tion  it  gave 
to  the  Bankruptcy  Act.  is  appealable  to 
the  federal  Supreme  C'ourt.  Eau  Claire 
Nat.  Bank  v.  Jaekman,  (1907)  204  IJ.  S. 
522,  27  S.  Ct.  391,  51  U.  S.   (L.  e<l.)   596. 

While  a  certificate  made  by   the  state 
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court  of  last  resort  and  filed  by  it  as  part 
of  the  record  cannot  import  a  federal  ques- 
tion into  a  record  where  otherwise  such 
question  does  not  arise,  such  certificate 
may  serve  to  elucidate  the  determination 
whether  a  federal  question  exists.  Rector 
V.  City  Deposit  Bank  Co.,   (1906)   200  U. 


S.  405, 26  S.  Ct.  289,  50  U.  S.  (L.  ed.)  527, 
holding  that  the  certificate  in  the  case  at 
bar  made  clear  the  fact,  if  it  were  other- 
wise doubtful,  that  rijghts  under  the  Bank- 
ruptcy Act  were  relied  upon  and  passed 
upon  below. 


Certification  of  question  by  Supreme  Court  justice. —  Clause  2  of  section  26b  read  ae 

follows : 

"  Where  some  Justice  of  the  Supreme  Court  of  the  United  States  shall  certify  that 
in  his  opinion  the  determination  of  the  question  or  questions  involved  in  the  allow- 
ance or  rejection  of  such  claim  is  essential  to  a  uniform  construction  of  this  Act 
throughout  the  United  States."  [{1898)   30  Stat,  L.  553.] 

This  clause  was  re-enacted  in  Judicial  Code,  sec.  252,   title  Judicocabt. 


For  cases  !)rought  up  with  a  certificate 
under  this  proWaion  see  Jaquith  v.  Alden, 
(1903)  189  r.  S.  78,  23  S.  Ct.  649,  47  U. 
S.  (L.  ed.)  717;  Conbov  v.  Jersey  City 
First  Nat.  Bank,  (1906)  203  U.  S.  141,  27 
S.  Ct.  50,  51  U.  S.  (L.  ed.)  128;  National 
Bank  of  Commerce  v.  Downie,  (1910)  218 
U.  S.  345,  31  8.  Ct.  89,  54  U.  S.  (L.  ed.) 
1065,  20  Ann.  Cas.  1116;  Duryea  Power 
Co.  V.  Sternbergh,  (1910)  218  U.  S.  299, 
31  S.  Ct.  25,  54  U.  S.  (L.  ed.)   1047. 

Certifica  1  e  indispenaahle, —  On  appeal 
from  a  decision  of  a  Circuit  Court  of  Ap- 
peals allowing  or  rejecting  a  claim,  the 


court  would  not  determine  the  question  in- 
volved solely  on  the  ground  that  such  de- 
termination was  essential  to  a  uniform 
construction  of  the  Bankruptcy  Act,  if  the 
appeal  was  not  accompanied  by  a  certifi- 
cate of  a  justice  of  the  Supreme  Court. 
Chapman  v.  Bowen,  (1907)  207  U.  S.  89, 
28  S.  Ct.  32,  52  U.  S.  (L.  ed.)  116;  Blake 
t?.  Openhym,  (1910)  216  U.  S.  322,  30 
S;  Ct.  309,  54  U.  S.  (L.  ed.)  498. 

m.  Cebtiobabi. 

As  to  writs  of  certiorari,  see  also  section 
26d  and  note  thereto. 


c  [Bond  on  appeal  by  trustees.]  Trustees  shall  not  be  required  to  give 
bond  when  they  take  appeals  or  sue  out  writs  of  error.  [  (1898)  30  8iat. 
L.  553.] 

d  [Certification  to  Supreme  Court  by  other  courts  —  Writs  of  cer- 
tiorari.] Controversies  may  be  certified  to  the  Supreme  Court  of  the 
United  States  from  other  courts  of  the  United  States,  and  the  former  court 
may  exercise  jurisdiction  thereof  and  issue  writs  of  certiorari  pursuant  to 
the  provisions  of  the  United  States  laws  now  in  force  or  such  as  may  be 
hereafter  enacted.    [{1898)  30  Stat.  L.  553.] 

This  provision  is  re-enacted  without  change  in  Judicial  Code,  sec.  252,  title  Judiciaky. 
See  also  Act  of  Jan.  28,  1915,  eupra,  p.  8>33. 


I.  In  general,  838. 
n.  Questions  certified,  839. 
III.  .Writs  of  certiorari,  840. 

I.  In  Qenebal. 

''The  provisions  of  the  United  States 
laws"  referred  to  in  this  section  are  the 
provisions  in  section  6  of  the  Circuit  Court 
of  Appeals  Act  of  March  3,  1891,  26  Stat. 
L.  828,  as  reproduced  in  sections  239  and 
240  of  the  Judicial  Code,  title  Judiciary. 
This  section  25d  of  the  Bankruptcy  Act 
is  also  re-enacted  without  change  in  sec- 
tion 252  of  the  Judicial  Code,  set  forth 
in  title  Judiciaby. 

In  Denver  First  Nat.  Bank  v.  Klug, 
(1902)  186  U.  S.  203,  22  S.  Ct.  899,  46 
U.  S.  (L.  ed.)  1127,  Chief  Justice  Fuller 
said :  ■'  The  certification  referred  to  is  that 
provided  in  sections  5  and  6  of  the  Act  of 
March    3,    1891    {Circuit    Court   of   Ap- 


peals Act]."  His  reference  to  section  5 
was  probably  an  inadvertence,  since  the 
certificate  under  that  section,  unlike  a  cer- 
tificate under  section  6,  is  not  an  inde- 
pendent proceeding,  but  always  and  neces- 
sarily an  incident  to  an  appeal  or  a  writ 
of  error.  See  Judicial  Code,  sec.  238  (in 
title  Judiciaby),  which  is  a  re-enactment 
of  section  5  of  the  Circuit  Court  of  Ap- 
peals Act. 

"  The  construction  which  the  Denver 
First  Nat.  Bank  v.  Klug,  (1902)  186  U. 
S.  203,  22  S.  Ct.  899,  46  U.  S.  (L.  ed.) 
1127,  suggests  may  be  put  on  section  25d 
with  reference  to  certification  and  writs 
of  certiorari,  as  between  the  Supreme 
Court  and  the  Circuit  Court  of  Appeals, 
makes  it  applicable  to  bankruptcy  proceed- 
ings, no  matter  in  what  way  they  get  into 
the  Circuit  Courts  of  Appeals,  and  whether 
they  come  up  under  section  24  or  section 
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25  .  .  .  and  this  is  clearly  a  just  con- 
struction of  that  section."  Hutchinson 
V.  Otis,  (C.  C.  A.  Ist  Cir.  1902)  123  Fed. 
14,  19. 

II.   QtTESTIONS  CEBTIFI£D. 

The  leading  provision  for  certification 
of  questions  to  the  Supreme  Court  by  the 
Circuit  Court  of  Appeals  is  in  section  6  of 
the  Circuit  Court  of  Appeals  Act  of  March 
3,  1S91,  which  provision  is  now  Judicial 
Code,  sec.  239,  title  Judigiabt.  See  the 
notes  thereto. 

Despite  the  comprehensive  phrase  "  other 
courts"  the  provision  in  section  25d 
refers  only  to  certificates  from  the  Circuit 
Court  of  Appeals.  See  Bardes  v.  Hawar- 
den  First  Nat.  Bank,  (1899)  176  U.  S. 
526,  20  S.  Ct.  196,  44  U.  S.  (L.  ed.)  261, 
holding  that  a  certificate  under  that  pro- 
vision cannot  be  employed  to  bring  a  ques- 
tion of  jurisdiction  direct  from  the  Dis- 
trict Court  to  the  Supreme  Court.  As  to 
certification  of  questions  of  jurisdiction  in 
connection  with  direct  appeals  or  writs  of 
error,  see  section  6  of  the  Circuit  Court 
of  Appeals  Act  of  1891,  now  Judicial 
Code,  sec.  238,  title  Judigiabt,  and  notes 
thereto. 

Cases  in  Circuit  Court  of  Appeals  on 
appeaL — In  Citizens  Banking  Co.  t?. 
Ravenna  Nat.  Bank,  (1914)  234  U.  S.  360, 
34  S.  Ct.  806,  68  U.  S.  (L.  ed.)  1362,  and 
Toxaway  Hotel  Co.  v.  Smathers,  (1910) 
216  U.  S.  439,  30  S.  Ct.  263,  54  U.  S.  (L. 
ed.)  668,  questions  were  certified  in  bank- 
ruptcy cases  pending  in  the  Circuit  Clourt 
of  Appeals  on  appeal. 

In  proceedings  to  revise  in  matter  of 
law. —  Certification  of  questions  from  the 
Circuit  Court  of  Appeals  is  not  only  au- 
thorized in  bankruptcy  cases  pending  in 
that  court  on  appesd  or  writ  of  error,  but 
also  in  bankruptcy  cases  pending  on  pe- 
tition to  superintend  and  revise  in  matter 
of  law;  certificates  in  the  latter  class  of 
cases  constitute  a  large  proportion  of  the 
bankruptcy  cases  presented  to  the  Supreme 
Court  on  certificate.  The  following  were 
certified  cases  of  that  description:  White 
V.  Schloeb,  (1900)  178  U.  S.  642,  20  S. 
Ct.  1007,  44  U.  S.  (L.  ed.)  1183;  Wall  v. 
Cox,  (1901)  181  U.  S,  244,  21  S.  Ct.  642, 
46  U.  S.  (L.  ed.)  845;  Metcalf  t?.  Barker, 
(1902)  187  U.  S.  166,  23  S.  Ct.  67,  47  U. 
S.  (L.  ed.)  122;  Lockwood  t\  Exchange 
Bank,  (1903)  190  U.  S.  294,  23  S.  Ct. 
761,  47  U.  S.  (L.  ed.)  1061;  Plymouth 
Cordage  Co.  v.  Smith,  (1904)  194  U.  S. 
311,  24  S.  Ct.  726,  48  U.  S.  (L.  ed.)  992; 
In  re  Wood,  (1908)  210  U.  S.  246,  28  S. 
Ct.  621,  62  U.  S.  (L.  ed.)  1046;  Elkus, 
Petitioner,  (1910)  216  U.  S.  116,  30  S.  Ct. 
377,  64  U.  S.  (L.  ed.)  407;  Matter  of 
Harris,  (1911)  221  U.  S.  274,  31  S.  Ct. 
667,  66  U.  S.  (L.  ed.)  732;  Hull  v.  Dicks, 
(1916)  236  U.  S.  684,  36  S.  Ct.  162,  69  U. 
S.  (L.  ed.)  372;  In  re  Loving,  (1912)  224 
U.  S.  183,  32  S.  Ct.  446,  66  U.  S.  (L.  ed.) 
726. 


At  what  stage  of  the  case. —  Section  6 
of  the  Circuit  Court  of  Appeals  Act  of 
March  3,  1891,  re-enacted  in  Judicial  Code, 
sec.  239,  title  Judiciary,  provides  for  the 
certification  of  questions  or  propositions 
of  law  concerning  which  the  Circuit  Court 
of  Appeals  ''  desires  the  instruction  "  of 
the  Supreme  Court  "for  its  proper  de- 
cision,'' clearly  implying  that  a  question 
cannot  be  certified  after  the  Circuit  Court 
of  Appeals  has  decided  it.  But  the  court 
may  grant  a  rehearing  after  deciding  a 
case  or  question,  and  then  certify  the  ques- 
tion to  the  Supreme  Court,  as  was  done 
in  Wall  V.  Cox,  (1901)  181  U.  S.  244,  21 
S.  Ct.  642,  46  U.  S.  (L.  ed.)  846,  where, 
prior  to  granting  a  rehearing,  the  Circui'. 
Court  of  Appeal  had  affirmed  a  decision 
of  the  District  Court  on  a  petition  for 
revision. 

Motion  for  certificate. —  In  Andrews  t\ 
National  Foundry,  ete.,  Works,  (C.  C.  A. 
7th  Cir.  1897)  77  Fed.  774,  778,  not  a 
bankruptcy  case,  the  court  said  questions 
are  certified  "  only  upon  our  own  motion." 

Frame  and  contents  of  certificate. — 
See  cases  cited  in  note  to  Judicial  Code, 
sec.  239,  title  Judigiabt.  Supreme  Court 
Kule  37,  par.  1,  210  U.  S.  appendix  601, 
20  S.  Ct.  xxii,  requires  that  a  certificate 
shall  contain  "  a  proper  statement  of  the 
facts*'  on  which  the  certified  question  or 
proposition  of  law  arises.  Facts  implied 
m  a  question  certified  may,  perhaps,  aid 
the  statement  of  facts.  See  remark  of 
Justice  White  in  Keppel  r.  Tiffin  Sav. 
Bank,  (1906)  197  U.  S.  366,  26  S.  Ct.  443, 
49  U.  S.  (L.  ed.)  790. 

Following  a  concise  chronological  state- 
ment of  the  fundamental  facts  the  ques- 
tions arising  thereon  are  propounded,  each 
in  a  numbered  paragraph.  See  certificates 
used  in  bankruptcy  cases  and  quoted  in 
full  in  Wilson  v.  Nelson,  (1901)  183  U.  S. 
191,  22  S.  Ct.  74,  46  U.  S.  (L.  ed.)  147; 
Metcalf  V,  Barker,  (1902)  187  U.  S.  166, 
23  S.  Ct.  67,  47  U.  S.  (L.  ed.)  122;  Kan- 
dolph  P.  Scruggs,  (1903)  190  U.  S.  633,23 
S.  Ct.  710,  47  U.  S.  (L.-ed.)  1166;  Elkus, 
Petitioner,  (1910)  216  U.  S.  116,  30  S.  Ct. 
377,  64  U.  S.  (L.  ed.)  407. 

The  questions  should  be  numbered  so 
that  the  Supreme  Court,  in  its  reported 
opinion,  may  refer  to  one  as  "  the  second 
question,'*  for  instance,  as  is  commonly 
done,  without  quoting  it  again. 

Captions  distinguishing  the  "  statement 
of  facts  "  from  the  "  questions  certified  " 
appear  in  the  certificate  copied  in  Met- 
calf V.  Barker,  (1902)  187  U.  S.  166,  23 
S.  Ct.  67,  47  U.  S.  (L.  ed.)  122,  and  ap- 
pear in  other  cases  not  in  bankruptcy. 

The  Supreme  Court  will  take  judicial 
notice  of  the  public  statutes  of  every  state 
in  the  Union  and  of  every  territory.  See 
ante,  this  volume,  p.  20.  But  if  the  con- 
struction or  eifect  of  a  state  or  territorial 
statute  is  necessarily  involved  in  a  certi- 
fied question,  good  practice  will  suggest 
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that  ihe  statute  be  not  only  accurately 
cited  in  the  certificate,  but  copied  therein. 
See,  for  example,  the  certificate  in  Evans 
».  Nellis,  (1902)  187  U.  S.  271,  23  S.  Ct. 
74,  47  U.  S.  (L.  ed.)  173,  not  a  bankruptcy 
case. 

An  essential  point  not  clearly  expressed 
in  a  question  may  sufficiently  appear  in 
the  accompanying  statement  of  facts,  as  in 
White  f.  Schloerb,  (1900)  178  U.  S.  542, 
20  S.  Ct.  1007,  44  U.  S.  (L.  ed.)  1183. 

Consideration  and  disposition  of  ques- 
tions certified. —  In  disposing  of  the 
questions  certified,  the  Supreme  Court  is 
confined  to  the  facts  stated  iu  the  certifi- 
cate, and  cannot  consider  allegations  of 
other  facts  that  are  made  in  the  briefs. 
Wall  V.  Cox,  (1901)  181  U.  S.  244,  21 
S.  Ct.  642,  45  U.  S.  (L.  ed.)  845. 

A  question  may  be  regarded  as  too  com- 
prehensive and  indefinite  to  be  answered 
at  all.  Thus  in  Wall  v.  Cox,  (1901)  181 
U.  S.  244,  21  S.  Ct.  642,  45  U.  S.  (L.  ed.) 
845,  a  trustee  in  involuntary  bankruptcy 
filed  a  plenary  bill  in  equity  in  the  federal 
District  Court  where  he  was  appointed,  to 
set  aside  an  alleged  fraudulent  sale  by 
the  bankrupt  and  praying  for  an  injunc- 
tion and  receiver.  The  court  granted  an 
injunction  and  appointed  a  temporary  re- 
ceiver. A  petition  for  revision  was  there- 
upon  filed  in  the  Circuit  Court  of  Appeals, 
which  certified  a  question  as  follows: 
^'  Said  District  Court  having  adjudicated 
bankruptcy  on  account  of  an  alleged 
fraudulent  transfer  of  the  bankrupt's  prop- 
erty, and  having  appointed  a  receiver  to 
hold  the  estate  thus  conveyed,  had  it,  in 
said  proceedings  or  in  ancillary  proceed- 
ings, instituted  either  by  the  original  peti- 
tioners, the  receiver  of  the  court,  ihe 
bankrupt's  trustee,  or  of  the  court's  own 
motion,  jurisdiction  to  bring  in  the  al- 
leged fraudulent  transferee  of  the  property 
thus  in  the  court's  possession,  and  do  full 
and  complete  justice  in  one  litigation?  " 
The  Supreme  Court  declined  to  answer 
that  question,  and  said :  "  It  speaks  gen- 
erally of  the  District  Court  having 
appointed  a  receiver,  but  does  not  state, 
nor  does  the  certificate  show,  that  the 
receiver  was  appointed  before  the  election 
of  the  trustee  in  bankruptcy.  Beyond  this, 
the  question  comprehends  what  the  Dis- 
trict Court  may  do,  not  merely  on  this 
bill  by  the  trustee,  but  on  proceedings, 
original  or  ancillary,  by  the  petitioning 
creditors  or  by  the  receiver,  or  on  the 
court's  own  motion." 

If  the  certificate  is  entertained  by  the 
Supreme  Court,  and  tlie  questions  therein 
propounded  are  considered,  the  court  gives 
categorical  answers,  as  In  Elkus,  Peti- 
tioner, (1910)  216  V.  S.  115,  30  S.  Ct. 
377,  64  U.  S.  (L.  ed.)  407,  and  Matter  of 
Harris,  (1911)  221  U.  S.  274,  31  S.  Ct. 
557,  55  U.  S.  (L.  ed.)  732,  or  gives  its 
response  in  a  formal  statement,  if  the 
latter  appears  desirable,  as  in  White  v. 


Schloerb,  (1900)  178  U.  S.  642,  20  S.  Ct. 
1007,  44  U.  S.  (L.  ed.)  1183.  But  it  i& 
not  disposed  to  volunteer  instruction  not 
expressly  sought.  "Not  going  beyond 
what  the  decision  of  the  case  before  us 
requires,  we  are  of  opinion  that,"  etc., 
was  the  response  of-  the  court  in  White  r. 
Schloerb,  ( 1900)  178  U.  S.  542,  20  S.  Ct. 
1007,  44  U.  S.   (L.  ed.)    1183. 

In  some  cases  answers  to  one  or  more 
questions  obviously  dispense  with  the 
necessity  of  answering  the  remaining 
questions,  as  in  Keppel  v.  Tiffin  Sav.  Bank, 
(1906)  197  U.  S.  366,  26  S.  Ct.  443,  49 
U.  S.  (L.  ed.)  790;  Yaple  v,  Dahl-Millikan 
Grocery  Co.,  (1904)  193  U.  S.  626,  24 
S.  Ct.  652,  48  U.  S.  (L.  ed.)  776;  Metcalf 
V.  Barker,  (1902)  187  U.  S.  165,  23  S.  Ct 
67,  47  U.  S.  (L.  ed.)  122;  Wilson  t?. 
Nelson,  (1901)  183  U.  S.  191,  22  S.  Ct. 
74,  46  U.  8.  (L.  ed.)  147. 

The  certificate  will  be  "dismissed"  if 
the  case,  or  the  stage  of  the  case,  was  one 
where  a  certificate  for  instruction  was  not 
authorized  by  law,  as  in  Bardes  v.  Hawar- 
den  First  Nat.  Bank,  (1899)  176  U.  S. 
526,  20  S.  Ct.  196,  44  U.  S.  (L.  ed.)  261. 

The  mandate  of  the  Supreme  Court  on 
the  disposition  of  the  certificate  is  sent 
down  and  filed  in  the  Circuit  Court  of 
Appeals,  and  in  subsequent  proceedings 
that  court  adopts  the  advice  received.  See 
Toxaway  Hotel  Co.  i>.  Smathers,  (C.  C.  A. 
4th  Cir.  1910)   178  Fed.  1006. 

Certiorari  to  bring  up  entire  record. — 
See  also  in/ra,  this  note.  III.  Writs  of 
Certiorari,  and  section  6  of  the  Circuit 
Court  of  Appeals  Act  of  1891,  now  Judi- 
cial Code,  section  239,  title  Judioiaiit. 

When  questions  are  certified  to  the  Su- 
preme Court,  which  thereupon  requires 
that  the  whole  record  and  cause  be  sent 
up  for  its  consideration,  as  it  is  author- 
ized to  do  by  section  6  of  the  Circuit 
Court  of  Appeals  Act  of  1891,  now  Judicial 
Code,  sec.  239,  title  Judiciary,  it  issues  a 
writ  of  certiorari  for  that  purpose.  Lock- 
wood  t\  Exchange  Bank,  (1903)  190  U.S. 
294,  23  S.  Ct.  751,  47  U.  S.  (L.  ed.)  1061. 
The  certified  questions  then  become  func- 
tus officio,  the  Supreme  Court  decides  the 
whole  matter  in  controversy  in  the  same 
manner  as  if  it  had  been  brought  there  for 
review  by  writ  of  error  or  appeal,  and 
remands  the  case  to  the  proper  District 
Court  for  further  proceedings.  See,  for 
example,  the  conclusion  of  the  opinion  in 
Lockwood  V,  Exchange  Bank,  (1903)  190 
U.  S.  294,  23  S.  Ct.  761,  47  U.  S.  (L.  ed.) 
1061. 

III.  WjOTB  OF  OSBTIORAU. 

"  Provisions  of  the  United  States  laws  " 

to  which  the  text  section  r^ers  are  in 
Judicial  Code,  sees.  239,  240,  title 
Judiciary.  See  also  text,  supra,  p.  833. 
Cases  in  Circuit  Court  of  Appeals  on 
appeal  or  error. —  Decisions  in  cases  non- 
appealable   to    the    Supreme    Court    are 
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reviewable  by  the  Supreme  Court  on  cer- 
tiorari. Ricliardaon  «.  Shaw,  (1908)  209 
U.  S.  365,  28  S.  Ct.  512,  52  U.  S.  (L.  ©d.) 
835,  to  review  a  judgment  which  affirmed 
a  judgment  of  the  District  Court  on  a 
directed  verdict  for  defendants  in  a  suit 
by  a  trustee  in  bankruptcy  to  recover 
alleged  preferences;  J.  B.  Orcutt  Co.  v. 
Green,  (1907)  204  U.  S.  96,  27  S.  Ct. 
195,  51  U.  S.  (L.  ed.)  390,  to  review  an 
order  which  reversed  an  order  of  the  Dis- 
trict Court  directing  certain  claims  to  l>e 
filed  as  of  the  date  when  delivered  to  the 
trustee  in  bankruptcy;  Chicago  First  Nat. 
Bank  v.  Chicago  Title,  etc.,  Co.,  (1906) 
198  U.  S.  280,  25  S.  Ct.  693,  49  U.  S. 
(L.  ed.)  1051,  to  review  a  decree  which 
reversed  on  appeal  a  decree  of  the  District 
Court  and  sustained  the  jurisdiction  of 
the  latter  over  a  summary  proceeding  by 
the  receiver  in  bankruptcy. 

Cases  in  Circuit  Court  of  Appeals  ''to 
superintend  and  reyise." — A  decision 
made  by  the  Circuit  Court  of  Appeals  in 
a  case  of  that  class  is  reviewable  on  cer- 
tiorari. Duryea  Power  Co.  v,  Stembergh, 
(1910)  218  U.  S.  299,  31  S.  Ct.  25,  64 
U.  S.  (L.  ed.)  1047;  Holden  v.  Stratton, 
(1903)  191  U.  S.  116,  24  S.  Ct.  45,  48 
U.  S.  (L.  ed.)  116.  The  following  were 
cases  of  that  description:  Francis  v.  Mc- 
Neal,  (1913)  228  U.  S.  696,  33  S.  Ct.  701, 
57  U.  S.  (L.  ed.)  1029;  Andrews  v.  Par- 
tridge, (1913)  228  U.  S.  479,  37  S.  Ct. 
570,  57  U.  S.  (L.  ed.)  929;  Everett  V, 
Judson,  (1913)  228  U.  S.  474,  33  S.  Ct 
568,  57  U.  S.  (L.  ed.)  927;  Henderson  v. 
Mayer,  (1912)  226  U.  S.  631,  32  S.  Ct 
699,  66  U.  S.  (L.  ed.)  1233;  Friday  v. 
Hall,  etc.,  Co.,  (1910)  216  U.  S.  449, 
30  S.  Ct.  261,  54  U.  S.  (L.  ed.)  662, 
26  L..R.  A.  (N.  S.)  476,  to  review  a 
decree  which  reversed  a  decree  adjudi- 
cating a  corporation  a  bankrupt  in  invol- 
untary proceedings;  Thomas  v.  Taggart, 
(1908)  209  U.  S.  385,  28  S.  Ct.  519,  52 
U.  S.  (L.  ed.)  845,  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  directing  trustees  in  bankruptcy  to 
turn  over  certain  certificates  of  stock  and 
proceeds  of  the  certificates  to  divers  claim- 
ants; Hisoock  V.  Mertens,  (1907)  205 
U.  S.  202,  27  S.  Ct.  488,  51  U.  S.  (L.  ed.) 
771,  to  review  a  judgment  which  reversed 
a  decision  of  the  District  Court  that  cer- 
tain life  insurance  policies  of  the  bank- 
rupt had  no  cash  surrender  value  and 
ordering  him  to  assign  them  to  the  trus- 
tee in  bankruptcy,  there  l^ing  a  conflict 
of  opinion  in  lower  federal  courts  as  to 
the  construction  of  the  Bankruptcy  Act, 
and  a  question  of  construction  of  a  prior 
opinion  of  the  Supreme  Court;  Baltimore 
First  Nat.  Bank  r.  Staake,  (1906)  202 
U.  S.  141,  26  S.  Ct.  580,  50  U.  S.  (L.  ed.) 
967,  and  McHarg  r.  Staake,  (1906)  202 
U.  S.  150,  26  S.  Ct.  584,  50  U.  S.  (L.  ed.)' 
971,  to  review  an  order  affirming  a  decree 
of  the  District  Court  in  favor  of  a  trus- 


tee in  bankruptcy  subrogating  him  to  the 
rights  of  certain  creditors,  and  authoriz- 
ing him  to  enforce  their  attachment  liens 
as  they  might  have  done  had  not  the  bank- 
ruptcy proceedings  intervened,  there  being 
a  division  of  opinion  in  the  Circuit  Court 
of  Appeals;  Holden  t;.  Stratton,  (1906) 
198  U.  S.  202,  25  S.  Ct.  656,  49  U.  S. 
(L.  ed.)  1018,  to  review  a  judgment  which 
reversed  an  order  of  the  District  Court 
requiring  a  bankrupt  to  pay  to  the  trustee 
in  bankruptcy  the  cash  surrender  value  of 
certain  life  insurance  policies  as  a  condi- 
tion precedent  to  the  exemption  of  the 
policies;  Clarke  t\  Larremore,  (1903)  188 
U.  S.  486,  23  S.  Ct.  363,  47  U.  S.  (L.  ed.) 
555,  to  review  a  judgment  which  affirmed 
an  order  of  the  District  Court  restraining 
a  sheriff  from  paying  an  execution  cred- 
itor the  money  derived  from  a  sale  on  the 
execution,  and  directing  the  sheriff  to  pay 
the  money  to  the  trustee  in  bankruptcy 
of  the  execution  debtor;  Louisville  Trust 
Co.  t?.  Comingor,  (1902)  184  U.  S.  18,  22 
S.  Ct.  293,  46  U.  S.  (L.  ed.)  413,  to  re- 
view a  decree  which  reversed  for  want  of 
jurisdiction  a  decree  of  the  District  Court 
ordering  a  bankrupt's  general  assignee  for 
the  benefit  of  creditors  to  pay  to  the  trus- 
tee in  bankruptcy  certain  moneys  dis- 
bursed by  the  assignee  and  certain  moneys 
retained    by    him;     Mueller    v.    Nugent, 

(1902)  184  U.  S.  1,  22  S.  Ct.  269,  46 
U.  S.  (L.  ed.)  405,  to  review  a  decree 
which  reversed  a  decree  ol  the  District 
Court  directing  a  person's  imprisonment 
until  he  should  pay  over  certain  money 
to  a  trustee  in  bankruptcy  as  he  had 
been  ordered  to  do;  Bryan  r.  Bernheimer, 
(1901)    181  U.  S.   188,  21  S.  Ct.  657,  45 

U.  S.  (L.  ed.)  814,  to  review  a  decision 
which  reversed  a  decree  of  the  District 
Court  ordering  the  marshal  to  hold  prop- 
erty that  he  had  taken  from  the  posses- 
sion of  a  claimant,  the  Circuit  Court  of 
Appeals  directing,  by  a  divided  court, 
that  he  be  ordered  to  restore  it  to  the 
claimant. 

A  case  which  was  in  the  Circuit  Court 
of  Appeals  on  an  appeal,  but  there  treated 
as  on  a  petition  for  revision,  may  be  re- 
viewed on  certiorari.    Holden  v.  Stratton, 

(1903)  191  U.  S.  115,  24  S.  Ct.  45,  48 
U.  S.  (L.  ed.)  116;  Bryan  v.  Bernheimer, 
(1901)  181  U.  S.  192,  193,  21  S.  Ct.  557, 
45  U.  S.  (L.  ed.)  815,  816;  Duryea  Power 
Co.  V.  Stembergh,  (1910)  218  U.  S.  299, 
31  S.  Ct.  25,  54  U.  S.  (L.  ed.)   1047. 

Certiorari  is  the  exclusive  remedy 
where  the  case  was  not  in  the  Circuit 
Court  of  Appeals  on  an  appeal  or  writ  of 
error.  Duryea  Power  Co.  r.  Stembergh, 
UJUO)  218  U.  S.  299,  31  S.  Ct.  25,  54 
r.  S.  (L.  ed.)  1047,  and  Holden  v.  Strat- 
ton, (1903)  191  U.  S.  115,  24  S.  Ct.  45, 
48  U.  S.  (L.  ed.)  116,  where,  for  that 
reason,  appeals  to  the  Supreme  Court 
were  dismissed. 

Before  or  after  final  judgment. — In  no 
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reported  bankruptcy  case  has  the  Su- 
preme Court  been  asked  to  grant  a  writ 
of  certiorari  prior  to  final  judgment  in 
the  Circuit  Court  of  Appeals.  While  it 
has  power  to  issue  the  writ  before  final 
judgment,  **  it  is  a  power  which  will  be 
sparingly  exercised,  and  only  when  the 
circumstances  of  the  case  satisfy  us  that 
the  importance  of  the  question  involved, 
the  necessity  of  avoiding  conflict  between 
two  or  more  courts  of  appeal,  or  between 
courts  of  appeal  and  the  courts  of  a  state, 
or  some  matter  affecting  the  interests  of 
this  nation  in  its  internal  or  external 
relations,  demands  such  exercise."  Per 
Justice  Brewer,  in  Forsyth  v.  Hammond, 
(1897)  166  U.  S.  506,  514,  17  S.  Ct.  665, 
41  U.  S.  (L.  ed.)  1095.  See  also  The 
Conqueror,  (1897)  166  U.  S.  114,  17  S. 
Ct.  510,  41  U.  S.  (L.  ed.)  937;  The  Tnree 
Friends,  (1907)  166  U.  S.  1,  17  S.  Ct. 
495,  41  U.  S.  (L.  ed.)  897;  American 
Constr.  Co.  v.  Jacksonville,  etc.,  R.  Co., 
(1893)  148  U.  S.  384,  13  S.  Ct.  768,  37 
U.  S.  (L.  ed.)  486. 

Amount  in  controversy. —  Nowhere  do 
the  federal  statutes  prescribe  any  juris- 
dictional amount  as  a  condition  for  the 
issuance  of  a  writ  of  certiorari;  and  see 
Whitney  v.  Dick,  (1906)  202  U.  S.  132, 
26  S.  Ct.  684,  50  U.  S.   (L.  ed.)   963. 

When  an  appeal  is  dismissed  for  want 
of  jurisdiction  because  certiorari  is  the 
exclusive  remedy  in  the  particular  case, 
the  question '  on  the  merits  may  not  be 
deemed  of  sufficient  importance  to  justify 
the  granting  of  a  writ  of  certiorari  (even 
though  a  justice  of  the  court  had  given 
the  appellant  a  certificate  under  section 
256,  subd.  2,  of  the  Bankruptcy  Act). 
Duryea  Power  Co.  t;.  Sternbergh,  (1910] 
218  U.  S.  299,  31  S.  Ct.  25,  54  U.  S. 
(L.  ed.)  1047,  where  the  writ  was  denied. 
On  the  other  hand,  it  may,  after  such 
a  dismissal  of  an  appeal,  grant  a  writ  of 
certiorari  if  application  therefor  is  made 
in  time,  as  was  done  in  Hulden  v.  Strat- 
ton,  (1903)  191  U.  S.  115,  24  S.  Ct.  45, 
48  U.  S.  (L.  ed.)  116,  (1904)  193  U.  S. 
672,  24  S.  Ct.  854,  48  U.  S.  (L.  ed.)  841, 
(1905)  198  U.  S.  202,  25  S.  Ct.  656,  49 
U.  S.   (L.  ed.)    1018. 

The  proper  petitioner  for  the  writ  of 
certiorari  is  the  party  who  would  be  en- 
titled to  appeal  or  sue  out  a  writ  of  error 
if  the  decision  of  the  Circuit  Court  of 
Appeals  were  reviewable  on  appeal  or 
error;  for  example,  the  petitioning  cred- 
itors in  involuntary  bankruptcy,  as  in 
Friday  v.  Hall,  etc.,  Co.,  (1910)  216 
U.  S.  449,  30  S.  Ct.  261;  64  U.  S.  (L.  ed.) 
562,  26  L.  R.  A.  (N.  S.)  475;  the  trustee 
or  trustees  in  bankruptcy,  as  in  the  fol- 
lowing cases:  Mueller  v.  Nugent,  (1902) 
184  U.  S.  1,  22  S.  Ct.  269,  46  U.  S.  (L. 
ed.)  405;  Louisville  Trust  Co.  v.  Com- 
ingor,  (1902)  184  U.  S.  18,  22  S.  Ct.  293, 
46  U.  6.  (L.  ed.)  413;  Hiscock  v.  Mer- 
tens,  (1907)  205  U.  S.  202,  27  S.  Ct.  488, 


61  U.  S.  (L.  ed.)  771;  Richardson  v. 
Shaw,  (1908)  209  U,  6.  366,  28  S.  Ct. 
612,  62  U.  S.  (L.  ed.)  836;  Thomas  V. 
Taggart,  (1908)  209  U.  S.  3d6,  28  S.  Ot. 
619,  &2  U.  6.  (L.  ed.)  846;  attachment 
or  execution  creditors,  as  in  <Clarke  v, 
Larremore,  (1903)  188  U.  S.  486,  23  S. 
Ct.  363,  47  U.  S.  (L.  ed.)  655;  Baltimore 
First  Nat.  Bank  v.  Staake,  (1906)  202 
U.  S.  141,  26  S.  Ct.  580,  60  U.  fi.  (L.  ed.) 
967;  McHarg  v.  Staake,  (1906)  202  U.  8. 
150,  26  S.  Ct.  684,  60  U.  S.  (L.  ed.) 
971;  creditor  claimants,  as  in  J.  B.  Orcutt 
Co.  V.  Green,  (1907)  204  U.  S.  96,  27 
S.  Ct.  195,  61  U.  S.  (L.  ed.)  390;  ot 
adverse  claimants  of  property,  as  in  Chi- 
cago First  Nat.  Bank  v.  Chicago  Title, 
etc.,  Co.,  ( 1906 )  198  U.  S.  280,  25  S.  Ct. 
693,  49  U.  S.  (L.  ed.)  1061  —  according 
to  the  circumstances  of  the  particular 
case. 

In  Bryan  v.  Bemheimer,  (1901)  181 
U.  S.  188,  21  S.  Ct.  567,  46  U.  S.  (L.  ed.) 
814,  where  a  marshal,  who,  in  behalf  of 
petitioning  creditors,  had  seised  property 
in  the  hands  of  a  claimant' and  had  been 
ordered  by  the  Circuit  Court  of  Appeals 
to  restore  it  to  the  claimant,  the  marshal, 
in  behalf  of  those  creditors,  obtained  the 
writ  of  certiorari. 

Form  of  petition. —  A  petition  for  a 
writ  of  certiorari  is  quoted,  substantially 
in  full,  in  Chicago  First  Nat.  Bank  v. 
Chicago  Title,  etc.,  Co.,  (1905)  198  U.  S. 
280,  26  S.  Ct.  693,  49  U.  S.  (L.  ed.) 
1051,  where  the  writ  was  granted. 

Miscellaneous  matters  of  practice  re- 
lating to  certiorari,  see  the  note  to  Judi- 
cial Code,  sec.  240,  in  title  Judiciary. 

A  certified  copy  of  the  entire  record 
of  the  case  in  the  Circuit  Court  of  Ap- 
peals must  be  furnished  to  the  Supreme 
Court  by  the  applicant  for  a  writ  of  cer- 
tiorari, as  a  part  of  the  application.  Su- 
preme Court  rule  37,  subd.  3,  210  U.  S. 
appendix  501,  29  S.  Ct.  xxii.  See  gener- 
ally "  Instructions  by  clerk  of  Supreme 
Court  as  to  applications  for  writs  of  cer- 
tiorari under  Act  of  March  3,  19 LI," 
which  follow  rule  39  in  current  publica- 
tions, of  Supreme  Court  rules,  and  artf 
printed  in  210  U.  S.  appendix  503,  29  S. 
Ct.  xxiii. 

An  agreed  statement  of  acts  was  used 
in  Friday  v.  H'all,  etc.,  Co.,  (1910)  216 
U.  S.  449,  30  S.  Ct.  261,  64  U.  S.  (L.  ed.) 
662,  26  L.  R.  A.  (N.  S.)  476. 

A  motion  to  quash  the  writ  wae  filed 
in  one  case,  after  the  writ  had  been 
granted,  on  the  ground  that  the  peti- 
tioner's remedy  in  the  particular-  case 
was  by  appeal  or  writ  of  error  instead  of 
certiorari.  Chicago  First  Nat.  Bank  v. 
Chicago  Title,  etc.,  Co.,  (1905)  198  U.  S. 
280,  2S  S.  Ct.  693,  49  U.  S.  (L.  ed.) 
1051,  where  consideration  of  the  motion 
was  postponed  to  the  hearing  on  the 
merits,  when  the  motion  was  denied. 
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Determination  and  remand. —  See  the 
last  paragraph  of  II.  Questions  Certified, 
supra,  this  note ;  Chicago  First  Nat.  Bank 
r.  Chicago  Title,  etc.,  Co.,  (1906)  198 
U.   S.   280,  .288,  25  8.  Ct.   693,   697,   49 


U.  S.  (L.  ad.)  1051;  Bo  p.  Chicago  First 
N^t.  Bank,  (1907)  207  U.  S.  61,  28  S.  Ct. 
23,  52  U.  S.  (L.  ed.)  103,  reversing  Ex  p. 
Chicago  Title,  etc.,  (Do.,  (C.  C.  A.  7th  Cir. 
1906)    146  Fed.  742. 


Ssa  26.  Abbitration  of  Contbovbbsies. —  a  [TmateeB  may  submit.] 
The  trustee  may,  pursuant  to  the  direction  of  the  court,  submit  to  arbi- 
tration any  controversy  arising  in  the  settlement  of  the  estate.  [{1898) 
30  8iat.  L.  553.] 

b  [Selection  of  arbitrators.]  Three  arbitrators  shall  be  chosen  by 
mutual  consent,  or  one  by  the  trustee,  one  by  the  other  party  to  the  con- 
troversy, and  the  third  by  the  two  so  chosen,  or  if  they  fail  to  agree  in  five 
days  after  their  appointment  the  court  shall  appoint  the  third  arbitrator. 
[  (1898)  30  Stat  L.  553.] 

Selection  of  arbitrators. —  It  ia  an  ir-  two  contending  partiee.     In  re  McLam, 

regularity   if   one   of   the   arbitrators   is  (D.  C.  Vt.    1899)    97   Fed.   922,   3  Am. 

selected  by  the  trustee,  one  by  the  other  Bankr.  Bep.  245. 
party,  and  the  third  agreed  upon  by  the 

c  [Findings.]  The  written  finding  of  the  arbitrators,  or  a  majority  of 
them,  as  to  the  issues  presented,  may  be  filed  in  court  and  shall  have  like 
force  and  effect  as  the  verdict  of  a  jury.    [  {1898)  30  Stat.  L.  553.] 

The  finding  of  arbitrators  is  subject  to      be.     In  re  McLam,   (D.  C.  Vt.  1899)   97 
be   set   aside   or   adjudged   upon   by  the       Fed.  922,  3  Am.  Bankr.  Rep.  246. 
court  in  like  manner  as  a  verdict  would 


Sec.  27.  Compromises. —  a  [When  allowed.]  The  trustee  may,  with 
the  approval  of  the  court,  compromise  any  controversy  arising  in  the 
administration  of  the  estate  upon  such  terms  as  he  may  deem  for  the  best 
interests  of  the  estate.     [{1898)  30  Stat-.  L.  553.] 


Compromise  to  be  made  through  trus- 
tee.—  *'  No  compromise  with  the  debtor, 
and  no  release  to  him,  can  possibly  be 
effected  except  through  the  trustee.  Not- 
withstanding any  previous  vote  by  cred- 
itors, the  compromise  must  still  be  car- 
ried out  and  executed  by  the  trustee ;  .  .  . 
and  must  therefore  have  the  *  approval  of 
the  court.*"  In  re  Heyman,  (1901)  108 
Fed.  207. 

When  compromise  wiU  be  approved. — 
Where  litigation  would  result  in  probable 
and  almost  inevitable  defeat,  and  both  the 
trustee  and  his  attorney,  as  well  as  the 
learned  referee  and  a  very  large  majority 
of  the  creditors,  have  united  in  virtually 
declaring  the  defense  of  a  suit  not  wise  or 
beneficial  to  the  estate,  the  acceptance  of 
a  proposed  compromise  and  settlement 
would  seem  to  be  proper.  In  re  Kearney, 
(N.  D.  X.  Y.  1910)    184  Fed.  190. 

Compromise  to  be  submitted  to  cred- 
itors.—  Sections  27,  58  (7),  and  56a,  so 
far  as  the  latter  affects  settlements  of 
claims  or  controversies  between  the  trus- 
tee and  others,  are  to  be  construed  to- 
gether, and  any  compromise  proposed  by 
the  trustee  under  section  27   shoidd  be 


submitted  to  the  creditors  in  accordance 
with  section  58  ( 7 ) ,  and  the  action  of  the 
creditors  thereon  under  section  56  is  not 
absolutely  conclusive,  but  may  for  good 
cause  be  disallowed  by  the  court  under 
section  27 ;  and  a  compromise  in  like  man- 
ner proposed  to  creditors  by  the  debtor  is 
equally  subject  to  the  judgment  of  the 
court  under  section  27.  In  re  Heyman, 
(1901)    108  Fed.  207. 

Compromise  must  be  for  best  interests 
of  estate. —  Section  27  does  not  authorize 
the  Bankruptcy  Ck)urt  to  confirm  a  pro- 
posed, plan  for  the  reorganization  of  a 
bankrupt  corporation,  not  amounting  to  a 
composition,  by  which  dissenting  creditors 
will  be  compelled  to  accept  stock  in  the 
new  corporation  to  be  placed  in  a  voting 
trust  for  a  term  of  years  in  exchange  for 
their  claims  on  the  money  and  assets  of 
the  bankrupts,  consenting,  in  addition  to 
the  creation  and  priority  of  a  large  mort- 
gage, to  provide  a  working  capital  for 
the  new  corporation.  A  construction 
which  would  justify  such  action  on  the 
part  of  the  court  would  be  an  undue 
enlargement  of  the  section.  In  re  North- 
ampton Portland  Cement  Co.,  (S.  D.  Pa. 
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1911)  186  Fed.  542.  See  also  In  re 
Geiselhart,  (W.  D.  Pa.  1910)  181  Fed. 
622. 

Lienors  and  creditors  protected. —  In 
In  re  Adamo,  (E.  I).  N.  Y.  1907)  161 
Fed.  716,  18  Am.  Bankr.  Rep.  181,  it  was 
said  that  "  inasmuch  as  the  attorney  for 
the  bankrupt,  who  has  prosecuted  the  me- 
chanic's lien  action,  has  an  attorney's  lien 
for  services  therein,  and  inasmuch  as  the 
rights  in  that  action  cannot  be  adjudi- 
cated in  the  bankruptcy  proceedings,  ex- 
cept as  the  matter  is  brought  into  the 
Bankruptcy  Court  by  consent,  it  is  im- 


jH)ssiblc  to  approve  the  compromise  and 
direct  that  the  trustee  be  allowed  to  carry 
it  out,  unless  all  the  parties  interested 
waive  any  particular  right  to  litigate 
their  claims  in  the  state  court." 

Right  of  bankrupt  to  enjoin  compro- 
mise.—  Where  a  bankrupt's  title  to  prop- 
erty, in  the  hftnds  of  his  wife,  passes  by 
the  adjudication  to  his  trustee,  he  has  no 
capacity  to  sue,  in  a  state  court,  to  re- 
strain the  trustee  from  carrying  out  a 
proposed  compromise  of  the  claim  against 
the  wife.  In  re  Kranich,  (E.  D.  Pa.  1909) 
174  Fed.  908,  23  Am.  Bankr.  Rep.  550. 


Sec.  28.  Designation  qf  Newspapers. —  a  [To  publish  notices.]  Courts 
of  bankruptcy  shall  by  order  designate  a  newspaper  published  within  their 
respective  territorial  districts,  and  in  the  county  in  which  the  bankrupt 
resides  or  the  major  part  of  his  property  is  situated,  in  which  notices 
required  to  be  published  by  this  Act  and  orders  which  the  court  may  direct 
to  be  published  shall  be  inserted.  Any  court  may  in  a  particular  case, 
for  the  convenience  of  parties  in  interest,  designate  some  additional  news- 
paper in  which  notices  and  orders  in  such  case  shall  be  published.  [{1898) 
30  Stat.  L.  554.] 

Sec.  29.  Offenses. —  a  [Misappropriating  property  — secreting  or 
destroying  documents.]  A  person  shall  be  punished,  by  imprisonment  for 
a  period  not  to  exceed  five  years,  upon  conviction  of  the  offense  of  having 
knowingly  and  fraudulently  appropriated  to  his  own  use,  embezzled,  spent, 
or  unlawjfully  transferred  any  property  or  secreted  or  destroyed  any  docu- 
ment belonging  to  a  bankrupt  estate  which  came  into  his  charge  as  trustee. 
[(1898)  30  Stat  L.  554.] 


As  to  commission  of  offense  as  an  objec- 
tion to  discharge,  see  section  I4h  (1): 

Suspicious  circumstances  are  not  enough 
to  show  such  a  fraudulent  transfer  as  is 
meant  by  this  section.  In  re  Howard, 
(C.  C.  A.  2d  Cir.  1010)  180  Fed.  399. 

Defendant  may  refuse  to  answer  incrim- 
inating questions. —  A  trustee  in  bank- 
ruptcy, who  has  been  arrested  under  sec- 
tion 29a,  charged  with  a  misappropriation 
of  the  funds  of  the  estate,  on  an  examina- 
tion before  the  referee,  pending  such 
charge,  with  reference  to  the  bankrupt  es- 
tate, has  the  constitutional  right  to  refuse 
to  answer  a  question  asked  him,  on  the 
ground  that  his  answer  mai^  tend  to  in- 
criminate him.    In  re  Smith,  (IS.  D.  N.  Y. 


i 

1902)    112  Fed.  509,  7  Am.  Bankr.  Rep. 
213. 

Release  on  habeas  corpus. —  A  bhnk- 
rupt  arrested  and  held  on  a  capias  in  an 
action  to  recover  from  him  the  value  of 
property  which  it  is  alleged  he  embezzled 
and  fraudulently  converted  to  his  own  use, 
is  entitled  to  release  on  a  writ  of  habeas 
corpus,  where  no  facts  are  pleaded  which 
show  such  embezzlement  to  have  been  com- 
mitted while  he  was  acting  in  a  fiduciary 
capacity,  so  as  to  prevent  a  discharge  in 
bankruptcy  from  being  a  release  of  the' 
debt  under  section  17a  (4).  Barrett  r. 
Prince,  (C.  C.  A.  7th  Cir.  1906)  143  Fed. 
302,  16  Am.  Bankr.  Rep.  64. 


b  [Punishment,]  A  person  shall  be  punished,  by  imprisonment  for  a 
period  not  to  exceed  two  years,  upon  conviction  of  the  offense  of  having 
knowingly  and  fraudulently     [{1898)  30  Stat.  L,  554,] 

(1)  [Concealing  property.]  concealed  while  a  bankrupt,  or  after  his 
discharge,  from  his  trustee  any  of  the  property  belonging  to  his  estate  in 
bankruptcy;  or     [(1898)  30  Stat.  L.  554.] 

As  to  a  refusal  to  grant  a  discharge  on  Concealment     of     assets. —  One     who, 

accoimt  of  the  concealment  of  assets,  see      while  a  bankrupt,  or  after  his  discharge, 
section  145.  knowingly  or  fraudulently  conceals  from 
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Jiia  trustee  any  of  the  property  belonging 
to  his  estate  in  bankruptcy  is  guilty  of  an 
offense  under  section  296  ( 1 ) .  In  re  Ablo- 
wich,  (S.  D.  N.  Y.  1900)  99  Fed.  81;  In  re 
Welch,  (S.  D.  Ohio  1899)  100  Fed.  65; 
In  re  Mendelsohn,  (S.  D.  N.  Y.  1900)  102 
Fed.  119;  /n  re  Quackenbush,  (N.  D.  N.  Y, 
1900)  102  Fed.  282;  Fellows  p.  Freuden- 
thal,  (C.  C.  A.  1900)  102  Fed.  731;  In  re 
Hoffmann,  (S.  D.  N.  Y.  1900)  102  Fed. 
979;  In  re  Bemis,  (N.  D.  N.  Y.  1900)  104 
Fed.  672;  U.  S.  v.  Lake,  (E,  D.  Ark.  1904) 
129  Fed.  499,  12  Am.  Bankr.  Rep.  270; 
U.  S.  t\  Goldstein,  (W.  D.  Va.  1904)  132 
Fed.  789,  12  Am.  Bankr.  Rep.  765;  In  re 
Taplin,  (N.  D.  la.  1905)  135  Fed.  861, 
14  Am.  Bankr.  Rep.  360;  Field  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1905)  137  Fed.  6,  14 
Am.  Bankr.  Rep.  507;  U.  S.  v.  Cohn,  (S. 
D.  N.  Y.  1906)  142  Fed.  983,  15  Am.  Bankr. 
Rep.  367;  In  re  Jacobs,  (D.  C.  Ore.  1906) 
147  Fed.  797,  17  Am.  Bankr.  Rep.  470; 
Cohen  r.  U.  S.,  (C.  C.  A.  2d  Cir.  1907) 
157  Fed.  651,  19  Am.  Bankr.  Rep.  8,  dis- 
tinguishing Field  f.  U.  S.,  (8th  Cir.  1905) 
137  Fed.  6,  69  C.  C.  A.  668;  Johnson  f. 
U.  S.,  (C.  C.  A.  1st  Cir.  1908)  163  Fed. 
30,  20  Am.  Bankr.  Rep.  724;  Alkon  v, 
U.  S.,  (C.  C.  A.  1st  Cir.  1908)  163  Fed. 
810,  22  Am.  Bankr.  Rep.  489;  Kern  r. 
U.  S.,  (C.  C.  A.  6th  Cir.  1909)  169  Fed. 
617,  22  Am.  Bankr.  Rep.  223;  U.  S.  v. 
Young,  etc.,  Co.,  (D.  C.  R.  I.  1909)  170 
Fed.  110,  22  Am.  Bankr.  Rep.  484;  Kerrch 
r.  U.  S.,  (C.  C.  A.  Ist  Cir.  1909)  171  Fed. 
366,  22  Am.  Bankr.  Rep.  544;  U.  S.  v. 
Freed,  (S.  D.  N.  Y.  1910)  179  Fed.  236; 
U.  S.  r.  Stem,  (E.  D.  Pa.  1911)  186  Fed. 
854;  Stern  r.  U.  S.,  (C.  C.  A.  3d  Cir. 
1912)  193  Fed.  888;  In  re  Bacon,  (W.  D. 
y.  Y.  1913)  20e>  Fed.  546;  U.  S.  v.  Levin- 
son,  (D.  C.  S.  C.  1904)  13  Am.  Bankr. 
Rep.  29;  U.  S.  v,  Comstock,  (C.  C.  Mass. 
1908)  20  Am.  Bankr.  Rep.  520. 

Effect  of  disclosure  after  arrest. —  The 
offense  of  concealment  of  assets  by  a  bank- 
rupt, when  once  committed,  cannot  be  re- 
trieved by  the  bankrupt's  atonement,  after 
extradition,  by  disclosing  to  the  trustee 
the  assets  concealed.  Kern  t\  U.  S.,  (C. 
C.  A.  6th  Cir.  1909)  169  Fed.  617,  22  Am. 
Bankr.  Rep.  223. 

Mere  omission  of  property  from  schedule 
insufficieni. —  The  offense  of  concealing 
property  by  a  bankrupt  from  his  trustee 
consists  of  a  continuous  concealment  of  the 
property  from  the  trustee  during  the  whole 
course  of  the  bankruptcy  proceedings,  or 
beyond,  and  is  therefore  not  necessarily 
consummated  by  an  omission  of  the  prop- 
ertv  from  the  schedules.  In  re  Hirsch, 
(1899)  96  Fed.  468;  In  re  Morrow,  (1899) 
97  PVd.  574;  Johnson  V.  U.  S.,  (C.  C.  A. 
l8t  Cir.  1908)  163  Fed.  30,  20  Am.  Bankr. 
Rep.  724;  In  re  Ilcnnebrv,  (K.  D.  la.  1913) 
207  Fed.  882;  V.  S.  r.*  Levinson,  (D.  C. 
S.  C.  1904)   13  Am.  Bankr.  Rep.  29. 

The  toord  "  concealed,''  —  "  Secrete  "  is 
synonymous  wit^  ''conceal"  and  legally 


identical  and  equivalent  within  the  mean- 
ing of  this  section;  subdivision  212  of  sec- 
tion 1  of  this  act  declaring  that  "  conceal " 
shall  include  "secrete,"  "falsify"  and 
"mutilate."  U.  S.  v.  Phillips,  (S.  D.  N. 
Y.  1912)  196  Fed.  674. 

Conveyaaice  of  property  by  bankrupt. — 
If  the  bankrupt  has  conveyed  property,  no 
matter  how  fraudulently,  so  that  he  has 
lost  all  right,  title  and  interest  therein, 
it  is  not  a  concealment  under  the  provision 
of  this  section.  Where  he  has  parted  with 
all  dominion  over  the  property  and  the 
title  has  gone  out  of  him  beyond  recall,  it 
is  not  his  property  and  therefore  is  not 
"  property  belonging  to  his  estate  in  bank- 
ruptcy." In  re  Hammerstein,  (C.  C.  A. 
2d  Cir.  1911)  189  Fed.  37. 

Who  may  commit  offense  —  In  gen- 
eral.—  As  the  statute  provides  for  conceal- 
ment "while  a  bankrupt,  or  after  his 
discharge,"  it  has  been  held  that  the  con- 
cealment must  have  actually  taken  place, 
or  continued,  while  there  is  a  person  in 
bankruptcy.  Wayne  Knitting  Mills  t*.  Nu- 
gent, (D.  C.  Ky.  1900)  104  Fed.  530,  4  Am. 
Bankr.  Rep.  747 ;  Field  v.  U.  S.,  ( C.  C.  A, 
8th  Cir.  1906)  137  Fed.  6,  14  Am.  Bankr. 
Rep.  507;  In  re  Gilroy,  (S.  D.  N.  Y.  1905) 
140  Fed.  733,  14  Am.  Bankr.  Rep.  627; 
In  re  Jacobs,  (D.  C.  Ore.  1906)  147  Fed. 
797,  17  Am.  Bankr.  Rep.  470;  U.  S.  v. 
Grodson,   (N.  D.  111.  1908)    164  Fed.  157, 

21  Am.  Bankr.  Rep.  68;  Gilbertson  v.  U. 
S.,  (C.  C.  A.  7th  Cir.  1909)   168  Fed.  672, 

22  Am.  Bankr.  Rep.  32;  U.  S.  v.  Young, 
etc.,  Co.,  (D.  C.  R.  I.  1909)  170  Fed.  110, 
22  Am.  Bankr.  Rep.  484;  In  re  Adams, 
(N.  D.  N.  Y.  1909)  171  Fed.  599,  22  Am. 
Bankr.  Rep.  613. 

Actual  bankruptcy  essential. — The  pres- 
ent or  past  bankruptcy  of  the  person  ac- 
cused is  an  indispensable  element  of  the 
offense  denounced  by  the  statute.  Field  r. 
U.  S.,  (C.  C.  A.  8th  Cir.  1905)  137  Fed. 
6,  14  Am.  Bankr.  Rep.  507.  And  see  also 
U.  S.  V.  Rabinowich,  (1915)  238  U.  S.  78, 
35  S.  Ct.  682,  59  U.  S.  (L.  ed.)  1211, 
wherein  the  court  said :  "  It  is  at  least 
doubtful  whether  the  crime  of  concealing 
property  belonging  to  the  bankrupt  estate 
from  the  trustee,  as  defined  in  section  29b 
(1)  of  the  Bankruptcy  Act,  can  be  per- 
petrated by  any  other  than  a  bankrupt  or 
one  who  has  received  a  discharge  as  such." 

Trustee  must  be  entitled  to  concealed 
property. —  It  is  necessary  to  show  that 
the  concealment  was  of  property  to  which 
the  trustee  is  entitled,  and  it  must  have 
been  made  knowingly  and  fraudulently  by 
the  bankrupts  while  such;  that  is,  after 
they  were  adjudicated  bankrupts.  In  re 
Jacobs,  (D.  C.  Ore.  1906)  147  Fed.  797, 
17  Am.  Bankr.  Rep.  470. 

Must  have  been  an  adjudication. —  A 
charge  against  a  bankrupt  of  concealing 
from  his  trustee  property  belonging  to  the 
estate  cannut  be  sustained  without  a  bank- 
ruptcy adjudication,  even  though  the  proof 
establishes  a  flagrant  concealment  of  the 
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property  from  the  truetee  de  faoio.  Gil- 
bertson  t?.  U.  S.,  (C.  C.  A.  7th  Cir.  1909) 
168  Fed.  672,  22  Am.  Bankr.  Rep.  32. 

Necessity  of  appointment  of  trustee, — 
In  In  re  Adams,  (N.  D.  N.  Y.  1909)  171 
Fed.  599,  22  Am.  Bankr.  Rep.  613,  it  was 
held  that  a  person  cannot  be  convicted  of 
an  offense,  and  imprisoned,  for  fraudu 
lently  concealing,  while  a  bajikrupt,  prop- 
erty *'  from  his  estate  in  bankruptcy."  Be- 
fore this  offense  can  be  committed  there 
must  be  a  trustee. 

But  see  U.  S.  v.  Goldstein,  (W.  D.  Va. 
1904)  132  Fed.  789,  12  Am.  Bankr.  Rep. 
755,  wherein  it  was  held  that  the  conceal- 
ment of  property  by  a  voluntary  bankrupt 
after  his  adjudication,  although  before  the 
appointment  of  a  trustee,  is  a  concealment 
from  the  trustee,  which,  if  knowingly  and 
fraudulently  done,  constitutes  a  criminal 
offense. 

Knowledge  of  trustees  appointment  im- 
material.—  The  offense  of  concealment  of 
goods  may  be  completed  by  a  physical  act, 
intended  or  calculated  to  prevent  a  trustee 
when  appointed  from  securing  the  goods, 
and  the  character  of  the  offense  is  in  no 
way  dependent  upon  knowledge  that  a  par- 
ticular person  is  clothed  with  l^al  author- 
ity. U.  S.  t\  Comstock,  (C.  C.  R.  I.  1908) 
161  Fed.  644,  20  Am.  Bankr.  Rep.  520. 

Continuing  concealmentB. —  It  is  not 
necessary,  in  order  to  constitute  the  of- 
fense of  unlawfully  concealing  assets,  that 
the  original  concealmtot  actually  occur 
during  bankruptcy,  providing  that  it  con- 
tinue thereafter ;  and  it  has  been  held  that 
the  concealment  will  be  none  the  less  crim- 
inal where,  although  it  was  effected  prior 
to  bankruptcy,  the  property  or  its  proceeds 
are  concealed  by  the  bankrupt  from  his 
trustee  after  his  appointment.  U.  S.  V, 
Goldstein,  (W.  D.  Va.  1904)  132  Fed,  789, 
12  Am.  Bankr.  Rep.  765;  U.  S.  v.  Cohn, 
(S.  D.  N.  Y.  1906)  142  Fed.  983,  15  Am. 
Bankr.  Rep.  357;  Johnson  v.  U.  S.,  (C.  C. 
A.  1st  Cir.  1908)  163  Fed.  30,  20  Am. 
Bankr.  Rep.  724 ;  U.  S.  f?.  Young,  etc.,  Co., 
(D.  C.  R.  I.  1909)  170  Fed.  110,  22  Am. 
Bankr.  Rep.  484;  U.  S.  t\  Stern,  (E.  D. 
Pa.  1911)  186  Fed.  854;  Kaufman  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1914)  212  Fed.  613. 

The  word  "  concealed,"  employed  in  this 
connection,  is  sufficiently  elastic  in  its  sig- 
nification to  comprise  a  "  continuing  con- 
cealment." Thus,  if  a  bankrupt  has  dis- 
posed of  property  belonging  to  him,  prior 
to  the  adjudication,  and  has  the  proceeds 
thereof  in  his  possession  or  within  his 
authority  to  use  and  appropriate  subse- 
quently, there  is  a  continuing  concealment 
for  which  he  is  amenable  to  the  law,  al- 
though the  fact  of  concealment,  by  intent 
and  purpose,  took  place  while  he  was  not 
a  bankrupt.  In  re  Jacobs,  (D.  C.  Ore. 
(1906)  147  Fed.  797,  17  Am.  Bankr.  Rep. 
470. 

Concealment  by  corporation. —  A  bank- 
rupt corporation  may  be  guilty  of  conceal- 
ing assets,  and  an  officer  thereof  may  be 


indicted  therefor  if  he  participated  therein. 
U.  S.  V.  Freed,  (S.  D.  N.  Y.  1910)  179  Fed. 
236;  Kaufman  v.  U.  S.,  (0.  C.  A.  2d  Cir. 
1914)   212  Fed.  613. 

Conspiracy  to  conceal  corporation  assets. 
—  Individuals  may  be  guilty  of  a  conspir- 
acy which  includes  in  its  purpose  a  fraudu- 
lent concealment  of  the  assets  of  a  bank- 
rupt corporation,  even  if  the  corporation 
could  not  be  charged  as  a  conspirator. 
U.  S.  V.  Young,  etc.,  Co.,  (D.  C.  R.  I.  1909) 
170  Fed.  110,  22  Am.  Bankr.  Rep.  484; 
Roukous  f.  U.  S.,  (C.  C.  A.  1st  Cir.  1912) 
195  Fed.  353;  Kaufman  V.  U.  S.,  (C.  C.  A. 
2d  Cir.  1914)  212  Fed.  613.  And  see  to 
the  same  effect  Cohen  v,  U.  S.,  (C.  C.  A. 
2d  Cir.  1907)  157  Fed.  651,  distinguishing 
Field  f.  U.  S.,  (8th  Cir.  1906)  137  Fed.  6, 
69  C.  C.  A.  568. 

But  it  has  also  been  held  that  section 
29b  (1)  must  be  strictly  construed,  and 
that,  so  construed,  it  does  not  include  con- 
cealments by  the  officers  of  a  corporation 
which  has  been  declared  bankrupt.  U.  8. 
V.  Lake,  (E.  D.  Ark.  1904)  129  Fed.  499, 
12  Am.  Bankr.  Rep.  270;  Field  v.  U.  S., 
(8th  Cir.  1905)  137  Fed.  6,  69  C.  C.  A. 
568,  14  Am.  Bankr.  Rep.  507. 

So  also  it  has  been  held  that  since  the 
Act  does  not  make  it  a  criminal  offense 
for  a  person  not  a  bankrupt  to  conceal  the 
bankrupt's  property  from  the  trustee,  an 
indictment  charging  that  defendants,  who 
were  in  no  manner  officially  connected 
either  as  directors  or  stockholders  with  a 
bankrupt  corporation,  conspired  to  conceal 
assets  of  the  corporation  from  the  trustee 
in  bankruptcy,  and  in  pursuance  of  such 
conspiracy  they  removed  the  corporation's 
stock  of  goods  from  its  place  of  business 
and  cause!  the  same  to  be  sold  and  con- 
cealed the  proceeds,  did  not  state  an  of- 
fense. U.  S.  V.  Waldman,  (S.  D.  N.  Y. 
1911)  188  Fed.  524. 

Concealment  of  firm  assets. —  It  has 
been  held  that  in  individual  proceedings, 
a  concealment  of  firm  assets  would  not  fall 
within  section  29,  because  firm  assets  do 
not  belong  to  the  individual  estate.  In  re 
Meyers,  (1899)  96  Fed.  408. 

Conspiracy  to  conceaL — An  indictment 
will  lie  under  section  37  of  the  Penal 
Laws,  Fed.  Stat.  Annot.,  making  it  an 
offense  to  conspire  to  commit  any  offense 
against  the  United  States,  for  conspiracy 
to  conceal  from  a  trustee  in  bankruptcy 
property  belonging  to  the  estate,  in  viola- 
tion of  section  296  (1).  U.  S.  V.  Cohn, 
(S.  D.  N.  Y.  1906)  142  Fed.  983,  15  Am. 
Bankr.  Rep.  357,  affirmed  (C.  C.  A.  2d  Cir. 
1907)  157  Fed.  651,  19  Am.  Bankr.  Rep. 
8;  U.  S.  r.  Young,  etc.,  Co.,  (C.  C.  R.  1. 
1909)  170  Fed.  110,  22  Am.  Bankr.  Rep. 
484;  U.  S.  V.  Stem,  (£.  I).  Pa.  1911)  186 
Fed.  854;  Radin  v.  U.  8.,  (C.  C.  A.  2d 
Cir.  1911)  189  Fed.  568;  U.  S.  v.  Rosen- 
stein,  (E.  D.  N.  Y.  1914)  211  Fed.  738. 

And  such  conspiracy  may  be  entered  into 
prior  to  the  bankruptcy,  in  contemplation 
thereof ;  and  defendants  may  be  convicted 
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nit  hough  it  is  not  alleged  nor  proved  that 
u  trustee  was  actually  appointed,  where 
the  evidence  warrants  a  finding  that  the 
conspiracy  was  so  successfully  carried  out 
that,  when  the  bankruptcy  proceedings 
were  instituted,  the  baaJkrupt's  properb^ 
had  all  been  removed  beyond  the  jurisdic- 
tion of  the  court,  so  that  the  appointment 
of  a  truBtee  would  have  been  a  useless  for- 
mality. Radin  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1911)   180  Fed.  568. 

Conspiracy  prior  to  bankruptcy  aa  oofi- 
iinuing  concealment, —  While  the  Bank- 
ruptcy Act  does  not  make  any  act  of  the 
bankrupt  before  the  bankruptcy  criminal, 
if  he,  before  the  bankruptcy,  has  concealed 
his  property,  and,  after  his  trustee  is  ap- 
pointed continues  to  conceal  it  from  his 
trustee,  he  is  criminally  liable  imder  the 
statute,  and  if  indicted  for  such  crime, 
evidence  of  his  acts  of  concealment  before 
the  bankruptcy,  as  well  as  those  subse- 
quent thereto,  would  be  admissible  as  part 
of  the  res  geatas,  U.  S.  v.  Rhodes,  (S.  D. 
.\la.  10J3)  212  Fed.  613. 

A  conspiracy  by  bankrupts  to  conceal 
their  property  from  their  trustee,  formed 
within  thirty  days  of  the  filing  of  the  pe- 
tition in  bankruptcy  and  followed  by  ac- 
tual concealment  of  the  property,  is  an 
oiTense  which  continues  to  the  date  of  the 
refusal  to  turn  over  the  property  to  the 
trustee  on  his  election;  and  an  indictment 
for  conspiracy  under  section  37  of  the 
Penal  Laws  properly  charges  the  commis- 
sion of  the  offense  as  of  such  date.  U.  S. 
V.  Stem,   (E.  D.  Pa.  1911)   186  Fed.  854. 

Persons  other  than  a  bankrupt  may  com- 
mit an  offense  by  conspiring  with  him  that 
he  shall  conceal  his  goods  and  an  indict- 
ment will  lie  iwder  section  37,  Penal  Laws, 
making  it  a  crime  to  conspire  to  commit 
any  offense  against  the  United  States,  for 
conspiracy  to  conceal  from  a  trustee  in 
bankruptcy  property  belonging  to  the  es- 
tate in  violation  of  section  295  ( 1 ) . 
Tapack  v,  U.  S.,  (C.  C.  A.  3d  Cir.  1915) 
220  Fed.  446. 

Criminal  intent. —  In  order  to  consti- 
tute an  offense  under  section  296  ( 1 ) ,  the 
concealment  must  have  been  knowingly  and 
fraudulently  made;  therefore  it  has  been 
held  that  there  can  be  no  conviction  of 
such  offense  where  the  concealment  com- 
plained of  was  made  in  good  faith,  un- 
intentionally, or  because  of  ignorance  or 
mistake.  lit  re  Adams,  (N.  D.  N.  Y.  1900) 
104  Fed.  72,  4  Am.  Bankr.  Rep.  696;  U.  S. 
t\  Lowenstein,  (E.  D.  Pa.  1904)  126  Fed. 
884,  11  Am.  Bankr.  Rep.  134;  In  re  Reed, 
(W.  D.  Okla.  1911)  191  Fed.  920;  U.  S. 
r.  Rhodes,  (S.  D.  Ala.  1913)  212  Fed.  613; 
U.  S.  r.  Levinson,  (D.  C.  S.  C.  1904)  13 
Am.  Bankr.  Rep.  29. 

Omission  to  schedule  property. —  The 
mere  omission,  through  ignorance  or  other- 
wise, to  turn  over  property,  or  to  put  it  in 
the  schedule,  is  not  a  criminal  offense; 
for  it  may  happen  that  bankrupts  may 
Innocently     omit     from     their     schedules 


property  in  which  they  may  have  an  in- 
terest, the  character  of  which  is  so  in* 
definite  that  they  do  not  consider  it  neces- 
sary to  mention  it,  or  through  sheer 
neglect  they  may  fail  to  turn  over  prop- 
erty which  they  have  overlooked.  The 
easenoe  of  the  criminal  offense  .is  that  it 
should  be  committed  knowingly  and 
fraudulently,  and  the  jury  must  be  satis- 
fied beyond  a  reasonable  doubt  that  any 
property  alleged  to  have  been  concealed 
was  knowingly  and  fraudulently  con- 
cealed. In  re  Hirsch,  (1899)  96  Fed. 
468;  In  re  Morrow,  (1899)  97  Fed.  574; 
Johnson  t?.  U.  S.,  (CCA.  1st  Cir.  1908) 
163  Fed.  30,  20  Am.  Bankr.  Rep.  724; 
U.  S.  V.  Levinson,  (D.  C  6.  C  1904)  13 
Am.  Bankr.  Rep.  29. 

But  where  a  bankrupt's  schedule  is  in- 
definite, and  the  bankrupt,  by  active  en- 
deavor, keeps  valuable  assets  in  hiding, 
the  fact  that  the  title  to  all  of  his  prop- 
erty passes  to  the  trustee  by  operation 
of  law  is  no  defense  to  a  prosecution  for 
concealing  assets,  since  the  schedules  point 
out  to  the  trustee  only  such  assets  as  the 
bankrupt  actually  discovered  to  him,  or 
as  the  trustee  would  be  likely  to  discover. 
Kern  V,  U.  S.,  (C  C  A.  6th  Cir.  1909) 
169  Fed.  617,  22  Am.  Bankr.  Rep.  223. 

Use  of  concealed  property  to  pay  debts, 
—  The  fact  that  a  bankrupt  used  a  part 
of  the  proceeds  of  property  concealed  trom 
his  trustee  in  the  payment  of  debts  does 
not  negative  a  fraudulent  intent  in  such 
concealment.  Corenman  v.  U.  S.,  .(C  C. 
▲.  2d  Oir.  1911)   188  Fed.  424. 

Advice  of  counsel  is  ineffective  as  a  de- 
fense when  it  does  not  go  so  far  as  to  cover 
the  actual  concealment;  thus  it  has  been 
held,  on  the  prosecution  of  a  bankrupt  for 
concealing  money  from  his  trustee,  that 
testimony  offered  to  show  that  the  bank- 
rupt's attorney  advised  him  to  continue 
his  business  until  the  usual  time  for  clos- 
ing on  the  day  when  the  petition  was  filed 
and  the  adjudication  made  is  immaterial, 
since,  if  true,  and  the  business  was  con- 
tinued in  good  faith  and  without  crimi- 
nal intent,  and  the  money  was  received  for 
goods  sold  during  that  time,  such  facts 
would  give  the  defendant  no  right  to 
withhold  it  from  his  trustee.  McNiel  v. 
U.  S.,  (C  C  A.  5th  Cir.  1907 )  150  Fed. 
82,  18  Am.  Bankr.  Rep.  19. 

Disappearance  of  assets, — ^When  a  large 
shrinkage  or  disappearance  of  assets 
within  a  short  period  preceding  failure 
cannot  be  explained  in  any  rational  or 
intelligible  manner,  the  inference  is  iusti- 
fiable  of  a  fraudulent  withdrawal  and  con- 
cealment of  aasetfi.  In  re  Meyers,  (1899) 
96  Fed.  408. 

Commitment  until  trustee  paid. —  In 
the  case  of  In  re  Greenberg,  (1901)  106 
Fed.  496,  wherein  it  appeared  that  the 
bankrupts  concealed  a  large  part  of  their 
assets,  they  were  ordered  committed  until 
they  paid  the  trustee  a  sum  equal  to  the 
value  of  the  nasets  concealed. 
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Svidence  —  Burden  of  proof  on  opposi- 
tion to  discharge. — ^When  the  offense  de- 
nounced by  this  section  is  alleged  in  order 
to  defeat  a  discharge,  it  must  be  proved 
beyond  a  reasonable  doubt,  that  is,  by  evi- 
dence which  would  be  sufficient  to  convict 
the  bankrupt  of  the  offense  if  he  were  in- 
dicted and  put  upon  trial  therefor.  In  re 
Hennebry,  (N.  D.  la.  1913)  207  Fed.  882. 
See  also  In  re  Phillips,  (1900)  98  Fed. 
844;  In  re  Wood,  (1900)  98  Fed.  972; 
In  re  Wetmore,  (1900)  99  Fed.  703;  In 
re  Becker,  ( 1901 )   106  Fed.  54. 

Burden  of  proof  on  prosecution. —  In  a 
prosecution  for  concealing  assets  the  bur- 
den of  proof  is  on  the  government  to  es- 
tablish the  guilt  of  the  defendant  beyond 
a  reasonable  doubt.  Chodkowski  v.  U.  S., 
(C.  C.  A.  7th  Cir.  1912)   194  Fed.  858. 

Schedules  not  admissible. —  In  the  prose- 
cution of  a  bankrupt  for  concealing  prop- 
erty from  his  trustee,  the  schedules  filed 
bv  him  ^  were  held  inaxlmissible  in  evi- 
dence  against  him,  being  within  the  pro- 
vision of  K.  S.  sec.  860  (since  repealed), 
that  no  pleading  of  a  party,  nor  any  dis- 
covery or  evidence  obtained  from  a  party 
or  witness  by  means  of  a  judicial  proceed- 
ing, shall  be  given  in  evidence  in  any 
criminal  proceeding.  Johnson  v.  U.  S., 
(C.  C.  A.  1st  Cir.  1908)  163  Fed.  30,  20 
Am.  Bankr.  Rep.  724;  Cohen  v.  U.  S.,  (C. 
C.  A.  4th  Cir.  1909)  170  Fed.  715,  22  Am. 
Bankr.  Rep.  333. 

But  it  was  also  held  that  R.  S.  sec.  860 
(since  repealed),  applied  only  to  prose- 
cutions in  the  federal  courts,  and  that  lA 
a  prosecution  under  a  state  statute  the 
bankrupt's  schedule  is  competent  evidence 
as  an  admission.  C*om.  i;.  Ensign,  (1909) 
22  Am.  Bankr.  Rep.  797,  40  Pa.  Super.  Ct. 
157. 

Ecpomination  under  section  la  (9). —  On 
the  trial  of  a  bankrupt  for  a  criminal 
offense,  it  was  held  to  be  error  to  permit 
the  prosecuting  attorney,  on  the  cross-ex- 
amination of  defendant  as  a  witness,  to 
read  from  a  copy  of  his  examination  be- 
fore the  referee  in  the  bankruptcy  proceed- 
ings, under  section  7a  (9),  and  to  interro- 
gate him  thereon  for  the  purpose  of 
impeachment.  Jacobs  v.  U.  S.,  (C.  C.  A. 
l8t  Cir.  1908)  161  Fed.  694,  20  Am. 
Bankr.  Rep.  550.  And  see  the  annotation 
under  section  la   (9). 

Bankrupt's  books  of  aocount. —  On  the 
trial  of  an  involuntary  bankrupt  for  con- 
spiracy to  conceal  property  from  his  trus- 
tee, it  was  held  not  to  be  error  to  admit 
in  evidence,  over  defendant's  objection  and 
claim  of  privilege,  his  books  of  account 
which  had  been  taken  possession  of  by  a 
receiver  appointed  by  the  Bankruptcy 
Court.  Kerrch  v.  U.  S.,  (C.  C.  A.  1st 
Cir.  1909)  171  Fed.  366,  22  Am.  Bankr. 
Rep.  544.  And  see  the  annotation  to  thig 
effect  imder  section  7a  (4). 

Proof  of  concealment  of  any  part  of 
property  sufficient. —  The  government,  to 
warrant  a  conviction,  need  not  prove  the 


concealment  of  every  article  of  property, 
or  of  every  cent  of  the  cash,  but  proof  of 
the  concealment  of  any  part  of  the  prop- 
erty or  the  cash  warrants  a  conviction. 
U.  S.  f?.  Stem,  (E.  D.  Pa.  1911)  186  Fed. 
854. 

Value  of  stock  before  and  after  filing 
petition. —  On  the  trial  of  a  bankrupt, 
who  was  a  dealer  in  jewelry,  and  was 
charged  with  the  concealment  of  a  portion 
thereof  from  his  trustee,  it  was  held  not 
to  be  error  to  admit  evidence  of  the 
amount  and  value  of  defendant's  stock  in 
trade  a  few  days  prior  to  the  filing  of  tKe 
petition  in  bankruptcy,  and  also  a  short 
time  afterward,  where  the  jury  were  prop- 
erly instructed  and  cautioned  in  reference 
to  such  testimony.  Jacobs  v.  U.  S.,  (C  C 
A.  Ist  Cir.  1908)  161  Fed.  694,  20  Am. 
Bankr.  Rep.  550. 

Failure  to  give  trustee  information  ae 
to  property. —  On  the  trial  of  a  bankruf^t 
charged  with  concealment  of  property 
from  his  trustee,  testimony  of  the  trustee 
is  admissible  to  show  that  he  was  not  in- 
formed by  the  defendant  that  property 
belonging  to  him  was  stored  in  places 
where  that  which  was  charged  to  have 
been  concealed  was  found  by  the  trustee. 
Johnson  f.  U.  S.,  (C.  C.  A.  Ist  Cir.  W09) 
170  Fed.  581,  22  Am.  Bankr.  Rep.  359, 
explaining  Jacobs  v.  U.  S.,  ( Ist  Cir.  1908) 
161  Fed.  694,  88  C.  C.  A.  554,  and  John^ 
son  r.  U.  S.,  (1st  Cir.  1908)  163  Fed.  80, 
89  C.  C.  A.  508. 

In  order  to  prove  a  continuous  conceal' 
ment  of  property  by  a  bankrupt  from  his 
trustee,  it  is  not  necessary  to  take  up 
each  moment  of  the  bankrupt's  life  while 
the  proceedings  lasted,  and  prove  what 
he  did,  as  a  means  of  proving  what  he  did 
not;  it  being  sufficient  to  introduce  sec- 
ondary evidence  of  the  property  disclosed 
by  the  bankrupt,  he  being  entitled  at  his 
election  to  introduce  his  schedules  to  show 
that  the  property  claimed  to  have  been 
omitted  was  in  fact  included,  as  a  matter 
of  defense.  Johnson  v.  U.  S..  (C.  C.  A. 
Ist  Cir.  1908)  163  Fed.  30,  20  Am.  Bankr. 
Rep.  724. 

Circumstantial  evidence  is  competent  as 
in  other  cases;  and  where  such  evidence 
warrants  the  jury  in  finding  beyond  a 
reasonable  doubt  that  the  accused  was 
guilty,  a  judgment  on  the  verdict  should 
not  be  arrested.  U.  S.  v.  Stern,  (B.  D. 
Pa.   1911)    186  Fed.  854. 

Presumptions. —  In  a  prosecution  of  a 
bankrupt  for  concealing  assets,  where  it 
is  shown  that  the  defendant  conveyed 
property  by  a  warranty  deed,  the  jury 
should  be  instructed  that  the  law  pre- 
sumes that  in  so  doing  the  defendant  acted 
legally  and  in  good  faith,  and  that  they 
should  give  him  the  bene^t  of  that  pre- 
sumption. Chodkowski  v.  United  States, 
(C.  C.  A.  7th  Cir.  1912)  194  Fed.  858. 

Indictment  —  Alleging  that  property 
concealed  was  part  of  estate. —  It  has  been 
held    that   an   indictment   which    charges 
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that  a  bankrupt  unlawfully,  knowingly, 
wilfully,  and  fraudulently  concealed  from 
his  trustee  certain  property  belonging  to 
his  estate  in  bankruptcy,  carries  with  it 
a  sufficient  averment  of  his  knowledge 
that  such  property  belonged  to  his  estate. 
McNiel  r.  U.  S.,  (C.  C.  A.  5th  Cir.  1907) 
150  Fed.  82,  18  Am.  Bankr.  Rep.  19.  See 
also  U.  S.  V.  Comstock,  (C.  C.  R.  I.  1908) 
161  Fed.  644,  20  Am.  Bankr.  Rep.  520. 
And  an  indictment  which  charges  that 
the  defendants  **  corruptly  and  wickedly  " 
conspired  to  bring  about  the  concealment 
"  in  order  to  defraud  the  creditors  *'  suffi- 
ciently charges  tliat  the  concealment  was 
made  "^  knowingly  and  fraudulently " 
within  the  meaning  of  the  statute.  Tapack 
V.  U.  S.,  (C.  C.  A.  3d  Cir.  1916)  220  Fed. 
445. 

The  mode  of  the  alleged  oonoealment  is 
entirely  immaterial,  and  need  not  be  set 
forth  in  the  indictment.  U.  8.  v.  Com- 
stock, (C.  C.  R.  I.  1908)  161  Fed.  644,  20 
Am.  Bankr.  Rep.  520. 

Alleging  appointment  of  trustee. —  In  an 
indictment  against  a  bankrupt  and  others 
for  conspiracy  to  conceal  assets  from  the 
trustee  in  bankruptcy,  an  averment  that 
a  person  named  was  **  duly "  appointed 
trustee  is  sufficient;  the  matter  of  ap- 
pointment being  an  incidental  matter  only, 
and  not  a  vital  element  of  the  crime. 
Kerrch  r.  U.  S.,  (C.  C.  A.  Ist  Cir.  1909) 
171  Fed.  366,  22  Am.  Bankr.  Rep.  544. 

Knoicledge  of  truatee'e  appointment. — 
An  indictment  under  section  29b  need  not 
charge  that  the  defendant  .bankrupt,  at  the 
time  of  the  alleged  concealment  of  his 
property,  knew  -that  a  trustee  had  been 
appointed,  or  knew  the  name  of  the  trus- 
tee. U.  S.  r.  Comstock,  (C.  C.  R.  I.  1908) 
161  Fed.  644,  20  Am.  Bankr.  Rep.  520. 

A  demand  on  the  defendant  by  the  trus- 
tee, or  receiver,  or  any  other  persons  need 
not  be  alleged  in  the  indictment.  Meyer 
r.  U.  S.,  (C.  C.  A.  5th  Cir.  1915)  220 
Fed.  822. 

Time  of  commission  of  offense  in  con- 
tinuing  concealments. — A  concealment  by 
a  bankrupt  from  a  trustee  after  his  ap- 
pointment of  any  property  or  cash  which 
the  bankrupt  has  in  his  possession,  and  a 
failure  to  deliver  it  over  to  him  on  de- 
mand, is  an  offense  as  of  any  date  the 
concealment  continues;  and  an  indictment 
charging  the  offense  properly  charges  its 
commission  as  of  the  date  of  the  refusal 
to  turn  over  the  property  to  the  trustee. 
U.  S.  V.  Stern,  (E.  D.  Pa.  1911)   186  Fed. 

854. 

An  indictment  for  conspiracy  that  one 
of  the  conspirators  should  purchase  goods 
and  afterwards  go  into  bankruptcy,  and 
that  the  goods  should  be  concealed  by  the 
other,  in  violation  of  section  296   (1),  is 


not  insufficient  because  it  avers  that  the 
conspiracy  was  formed  and  the  goods  were 
to  be  concealed  prior  to  the  bankruptcy, 
where  it  also  avers  that  it  was  the  inten- 
tion to  continue  the  concealment  there- 
after. Alkon  V.  U.  fi.,  (C.  C.  A.  1st  Cir. 
1908)  163  Fed.  ftlO,  22  Am.  Bankr.  Rep. 
489. 

An  indictment  for  conspiracy  to  conceal 
assets  of  a  corporation  in  contemplation 
of  hankruptoy  is  not  objectionable  because 
there  was  no  existing  bankruptcy  when 
the  conspiracy  was  originated.  U.  S.  v. 
Young,  etc.,  Co.,  (C.  C.  R.  I.  1909)  170 
Fed.  110,  22  Am.  Bankr.  Rep.  484. 

But  an  indictment  against  a  bankrupt 
and  others,  charging  a  conspiracy  to  con- 
ceal property  of  the  bankrupt  from  his 
trustee  in  violation  of  the  Bankruptcy 
Act,  does  not  charge  an  offense  under 
R.  S.  sec.  5440  (now  PENAL  Laws,  sec. 
37),  where  it  shows  that  the  oonspiracy 
was  formed 'and  the  property  removed  and 
concealed  by  the  defendants  prior  to  the 
bankruptcy,  but  does  not  aver  that  such 
concealment  was  in  contemplation  of  bank- 
ruptcy, or  that  any  overt  act  was  com- 
mitted after  the  bankruptcy,  although  it 
charges  a  further  conspiracy  thereafter  to 
continue  the  concealment.  U.  S.  r.  Grod- 
son,  (N.  D.  111.  1908)  164  Fed.  157,  21 
Am.  Bankr.  Rep.  68. 

And  where  an  indictment  for  conspiracy 
to  conceal  the  assets  of  a  bankrupt  cor- 
poration from  its  trustees  alleged,  as  the 
overt  act,  that  defendants  removed  and 
sold  the  bankrupt's  stock  of  goods  and 
concealed  the  proceeds  from  the  bankrupt's 
receiver  and  trustee,  but  did  not  allege 
any  of  the  circumstances  under  which  the 
goods  were  removed,  so  as  to  show  that 
such  removal  was  illegal,  and  not  under 
legal  process,  it  was  held  to  be  insuffi- 
cient. U.  S.  t?.  Waldman,  (S.  D.  N.  Y. 
1911)    188  Fed.  524. 

Superfluous  allegation. — An  unnecessary 
averment  that  the  bankrupt  concealed 
property  from  the  receiver  will  not  impair 
an  indictment  which  sufficiently  alleges 
every  fact  necessary  to  be  proved  to  con- 
stitute the  offense  denounced  by  the  stat- 
ute. Meyer  f.  U.  S.,  (C.  C.  A.  6th  Cir. 
1915)   220  Fed.  822. 

Under  the  Bankruptcy  Act  of  1867 
criminal  offenses  were  somewhat  similarly 
provided  for.  See  In  re  Shoemaker,  (1868) 
4  Biss.  245,  21  Fed.  Cas.  No.  12,799;  U.  S. 
V.  Bayer,  (1876)  4  Dill  407,  24  Fed.  Cas. 
No.  14,547  (a  case  of  conspiracy  to  vio- 
late the  Bankruptcy  Act)  ;  U.  S.  v.  Block, 
(1877)  4  Sawy.  211,  24  Fed.  Cas.  No. 
14,609;  U.  S.  v.  Jackson,  (1880)  2  Fed. 
502. 


(2)   [False  oaths  or  accounts.]    made  a  false  oath  or  account  in,  or  in 
relation  to,  any  proceeding  in  bankruptcy}     [{1898)  30  Stai.  L.  554,] 
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As  to  xefusal  of  a  discharge  on  account 
of  the  making  of  false  oaths,  see  section 
146. 

False  oath. —  Knowingly  and  fraudu- 
lently making  a  false  oath  or  account  in, 
or  in  relation  to,  any  proceeding  in  bank- 
ruptcy, constitutes  a  punishable  offense 
under  section  296  (2).  Kentucky  Nat. 
Bank  v.  Carley,  (€.  C.  A.  3d  Cir.  1904) 
127  Fed.  086,  12  Am.  Bankr.  Rep.  119; 
In  re  Conroy,  (E.  D.  Pa.  1906)  134  Fed. 
764,  14  Am.  Bankr.  Rep.  249;  Edelstein 
t\  U.  S.,  (C.  C.  A.  8th  Cir.  1906)  149 
Fed.  636,  17  Am.  Bankr.  Rep.  649; 
Troeder  t?.  Lorsch,  (C.  C.  A.  Ist  Cir.  1906) 
160  Fed.  710,  17  Am.  Bankr.  Rep.  723; 
U.  e.  V.  Liberman,  (E.  D.  N.  Y.  1910)  176 
Fed.  161,  23  Am.  Bankr.  Rep.  734;  U.  S. 
V.  Freed,  (S.  D.  N.  Y.  1910)  179  Fed. 
236;  Kovoloflf  v,  U.  S.,  (C.  C  A.  7th  Cir. 
1912)   202  Fed.  476. 

The  term  *'  false  oath  "  is  not  limited 
to  proceedings  under  section  7a  (9),  nor 
to  false  swearing  in  connection  with  the 
bankrupt's  schedules,  but  Is  related  to 
any  proceeding  in  bankruptcy,  including 
the  examination  of  the  bankrupt  before  a 
referee  on  an  investigation  of  specifica- 
tions filed  against  his  discharge.  Edel- 
stein V.  U.  S.,  (C.  C.  A.  8th  Cir.  1906) 
149  Fed.  636,  17  Am.  Bankr.  Rep.  649; 
In  re  Sheinberg,  (S.  D.  N.  Y.  1915)  223 
Fed.  218. 

Falee  testimony  given  by  a  bankrupt  on 
his  examination  in  respect  to  his'  owner- 
ship of,  or  interest  in,  property  conveyed 
to  his  wife  some  years  before  the  bank- 
ruptcy proceedings,  constitutes  the  making 
of  a  false  oath  in  relation  to  a  proceeding 
in  bankruptcy.  In  re  Conroy,  (E.  D.  Pa. 
1906)  134  Fed.  764,  14  Am.  Bankr.  Rep. 
249. 

Oath  must  he  corruptly  false, —  The 
term  "  false  oath "  means  a  corruptly 
false  oath,  such  as  would  subject  the 
affiant  to  a  prosecution  for  perjury.  In 
re  Gilpin,  (E.  D.  Pa.  1908)  160  Fed.  171, 
20  Am.  Bankr.  Rep.  374. 

Objection  that  ewamination  was  unodt- 
thorized  is  unavailable, —  If  the  bankrupt 
or  a  creditor  appears  prior  to  the  first 
meeting  of  creditors,  and  at  an  examina- 
tion before  a  special  referee,  special  com- 
missioner, or  special  master,  consents  to 
be  sworn,  and  does  not  refuse  to  testify, 
he  cannot  then  object  to  the  authority  of 
the  court  in  requiring  his  examination. 
U.  S.  V.  Liberman,  (E.  D.  N.  Y.  1910)  176 
Fed.  161,  23  Am.  Bankr.  Rep.  734. 

Intent, —  Intent  is  a  material  element. 
The  false  oath  must  have  been  knowingly 
and  fraudulently  made,  and  an  oath  may 
be  considered  to  Iiave  been  so  made  when 
made  by  a  person  who  states  matters 
which  he  does  not  believe  to  be  true,  wil- 
fully and  contrary  to  his  oath.  In  re 
Hale,  (D.  C.  N.  M.  1913)  206  Fed.  866. 
See  also  Smith  v.  Keegan,  (0.  C.  A.  1st 
Cir.  1901)   111  Fed.  167. 


MaterialUy. —  The  materiality  of  a 
false  oath  is  not  the  test  of  whether  it 
does  or  does  not  bar  a  bankrupt's  dis- 
charge. Any  false  oath  made  in  the 
course  of  an  examination  under  the  stat- 
ute, and  in  regard  to  a  relevant  subject 
of  inquiry,  is  the  kind  of  false  oath  the 
Congress  intended  should  bar  a  discharge. 
In  re  Sheinberg,  (S.  D.  N.  Y.  1916)  223 
Fed.  218. 

Omission  from  schedule, —  The  omission 
from  the  schedule  of  property  which  ought 
to  have  been  scheduled  must  have  been 
knowingly  and  fraudulently  made  in  order 
to  render  the  verification  in  the  making  of 
a  false  oath.  In  re  Eaton,  (D.  C.  N.  D. 
X.  Y.  1901)  110  Fed.  731.  See  also  as 
to  the  effect  of  filing  an  amended  schedule 
upon  the  question  of  intent.  In  re  Eaton, 
(D.  C.  N.  Y.  1901)  110  Fed.  731;  Smith 
V.  Keegan,  (C.  C.  A.  1901)  111  Fed.  157, 
affirming  judgment  of  the  District  Court. 

The  omission  knowingly  of  property 
from  the  schedules  and  the  verification 
thereof  constitutes  a  false  oath  within 
this  section.  Although  the  burden  is  gen- 
erally upon  the  creditors  to  prove  their 
objections,  it  has  been  held  that  when  a 
material  omission  is  shown,  it  is  incum- 
bent upon  the  bankrupt  to  explain  the 
transaction.  In  re  Wood,  (1900)  98  Fed. 
972;  In  re  Becker,  (1901)    106  Fed.  54. 

The  testimony  alleged  to  be  false 
should  be  specifically  pointed  out,  together 
with  the  facts  which  are  relied  upon  tc 
prove  its  falsity,  so  that  the  bankrupt 
may  be  informed  of  the  accusation  against 
him.    In  re  Goodale,  (1901)   109  Fed.  783. 

Indictment  —  Alleging  false  oath  to 
schedules. —  Where  an  indictment  against 
the  president  of  a  bankrupt  corporation, 
for  making  a  false  oath  to  its  schedules, 
alleged  that  the  corporation  was  adjudged 
a  bankrupt;  that  defendant,  as  its  presi- 
dent, in  compliance  with  the  Bankruptcy 
Law,  did  file  in  the  bankruptcy  proceeding 
with  the  referee  the  schedules  required  by 
law,  subscribed  and  sworn  to  by  him  as 
president,  etc.;  that  defendant  stated  on 
his  oath  that  such  schedules  contained  a 
true  and  complete  statement  of  all  the 
corporation's  property;  and  that  the  state- 
ment that  the  bankrupt  corporation  had 
then  on  hand  only  a  certain  sum,  which 
was  all  the  money  the  corporation  then 
and  there  had,  was  false,  it  was  held  that 
such  indictment  followed  the  strict  lan- 
guage of  the  statute,  and  sufiiciently 
showed  the  materiality  of  the  false  state- 
ment, without  an  express  averment 
thereof.  U.  S.  V.  Lake,  (E.  D.  Ark.  1904) 
129  Fed.  499,  12  Am.  Bankr.  Rep,  270. 

In  an  indictment  against  the  president 
of  a  bankrupt  corporation  for  making  a 
false  oath  to  its  schedules,  a  description 
of  the  assets  charged  to  have  been  fraudu- 
lently and  knowingly  omitted  from  such 
schedules  as  *'  one  hundred  and  fifty  thou- 
sand dollars  in  lawful  money  of  the  United 
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States  "  was  held  to  be  sufficiently  specific. 
U.  S.  V.  Lake,  (E.  D.  Ark.  1904)  129  Fed. 
499,  12  Am.  Bankr.  Rep.  270. 

But  an  indictment  charging  the  accused 
with  having  committed  perjury  by  falsely 
omitting  assets  from  his  sworn  schedule 
in  bankruptcy,  whicli  alleges  that  he  knew 
his  schedule  was  false,  and  that  he  knew 
he  was  the  owner  of  a  specified  sum  of 
money  in  addition  to  what  was  mentioned 
in  his  schedule,  is  fatally  defective,  unless 
it  also  charges  directly  that  he  had  other 
property  than  that  described  in  his  sched- 
ule. Bartlett  17.  U.  S.,  (C.  C.  A.  9th  Cir. 
1901)  106  Fed.  884,  5  Am.  Bankr.  Rep. 
678. 

An  indictment  charging  oonapiraGy  to 
give  false  oaths  in  a  bankruptcy  proceed- 
ing, which  failed  to  allege  what  false 
oaths  were  to  be  given,  or  what  the  sub 
ject  of  the  oaths  was,  with  such  reasonable 
particularity  as  would  advise  defendant 
of  the  charge  against  him,  was  held  to  be 
insufficient.  U.  S.  t;.  Waldman,  (S.  D. 
N.  Y.  1911)  188  Fed.  624. 

Alleging  false  testimony. —  It  is  suffi- 
cient that  an  indictment  for  perjury  allege 
that  defendant's  testimony  was  false,  and 
that  he  believed  it  to  be  false,  without 
alleging  the  actual  facts.  U.  S.  v.  Freed, 
(S.  D.  N.  Y.  1910)   179  Fed.  236. 

Evidence  —  Testimony  given  under  $60- 
tion  la  (9)  admissible, —  The  immunity 
provided  by  section  la  (9)  does  not  pro- 
tect the  bankrupt  from  the  use  of  testi- 
mony, given  in  pursuance  thereof,  upon 
the   trial   of   an   indictment   for   perjury 


committed  by  the  making  of  a  false  oath 
in,  and  in  relation  to,  the  bankruptcy  pro- 
ceedings. U.  S.  1?.  Brod,  (N.  D.  Ga.  1910) 
23  Am.  Bankr.  Rep.  740,  following  Edel- 
stein  17.  U.  S.,  (8th  Cir.  1906)  149  Fed. 
636,  79  C.  C.  A.  328,  9  L.  R.  A.  (N.  S.) 
236,  17  Am.  Bankr.  Rep.  649;  Wechsler  17. 
U.  S.,  (2d  Cir.  1907)  158  Fed.  579,  86 
C.  O.  A.  37,  19  Am.  Bankr.  Rep.  1. 

But  see  U.  S.  t>.  Simon,  (W.  D.  Wash. 
1906)  146  Fed.  89,  17  Am.  Bankr.  Rep. 
41,  wherein  it  was  held  that  the  provisions 
of  section  la  (9)  prevented  a  prosecution 
for  perjury  for  false  swearing,  in  an  ex- 
amination thereunder  in  support  of  a 
claim  against  the  estate. 

Burden  of  proof, — ^The  offense  denounced 
by  this  section  is  not  of  equal  gravity 
with  perjury  and  is  therefore  not  within 
the  rule  of  the  burden  of  proof  in  perjury 
cases.  The  rule  In  various  jurisdictions 
8eems  to  be  hardly  more  than  the  common - 
law  rule  that  the  defendant  must  be  proved 
guilty  beyond  a  reasonable  doubt.  Kahn 
V.  U.  S.,  (C.  C.  A.  2d  Cir.  1914)  214  Fed. 
54. 

Cumulative  punishment — Where  in  a 
prosecution  for  perjury  on  an  indictment 
drawn  in  the  language  of  this  section,  the 
defendant  was  convicted  under  three- 
counts  charging  him  with  making  the 
same  false  statement  on  three  different 
occasions,  it  was  held  that  he  was  guilty 
of  one  offense  only  and  could  not  be  sen- 
tenced successively  on  each  conviction. 
Ulmer  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1916) 
219  Fed.  641. 


(3)  [False  claims.]  presented  under  oath  any  false  claim  for  proof 
against  the  estate  of  a  bankrupt,  or  used  any  such  claim  in  composition 
personally  or  by  agent,  proxy,  or  attorney,  or  as  agent,  proxy,  or  attorney ; 
or     [  (1898)  30  Stat,  L.  554.] 


(4)  [Receiving  property  from  bankrupt.]  received  any  material 
amount  of  property  from  a  bankrupt  after  the  filing  of  the  petition,  with 
intent  to  defeat  this  Act;  or    [(1898)  30  Stat,  L.  554.] 


deceiving  property  with  intent  to  de- 
feat the  Bankiuptcy  Act. —  It  is  an 
offense  under  the  Bankruptcy  Law,  pun- 
ishable by  imprisonment  for  a  period  not 
exceeding  two  years,  knowingly  and 
fraudulently  to  receive  any  material 
amount  of  property  from  a  bankrupt,  after 
the  filing  of  a  petition,  with  intent  to 
defeat  the  Act.  Knapp,  etc.,  Co.  v.  Drew, 
(C.  C.  A.  8th  Cir.  1908)  160  Fed.  413,  20 
Am.  Bankr.  Rep.  ?55;  Clay  v.  Waters, 
(C.  C.  A.  8th  Cir.  1910).  178  Fed.  385. 

Participants  in  forbidden  acts. —  Section 
29&    (4)    is  to  be  read  and  construed  in 


connection  with  section  la  (19),  in  which 
it  is  distinctly  provided  that  the  word 
"  persons  "  "  when  used  with  reference  to 
the  commission  of  acts  which  are  herein 
forbidden  shall  include  persons  who  are 
participants  in  the  forbidden  acts."  The 
use  of  the  word  "  forbidden  *'  makes  this 
phraseology  peculiarly  applicable  to  such 
criminal  provisions  as  are  embraced  in 
section  296  (4).  Matter  of  Luftig,  (D.C. 
Mass.  1906)  15  Am.  Bankr.  Rep.  773.  See 
also  U.  S.  V.  Young,  etc.,  Co.,  (C.  C.  R.  I. 
1909)  170  Fed  110,  22  Am.  Bankr.  Rep. 
484. 


(5)  [Extorting  money  or  property.]  extorted  or  attempted  to  extort 
any  money  or  property  from  any  person  as  a  consideration  for  acting  or 
forbearing  to  act  in  bankruptcy  proceedings.     [{1898)  30  Stat.  L.  554.] 
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Extorting  money  or  property. —  This 
section  is  not  violated  by  a  promise  which 
the  bankrupt  made  with  a  creditor  after 
the  petition  was  filed  but  before  his  dis- 
charge, M'hich  was  in  effect  that  if  the 
creditor  could  lend  him  a  certain  sum  of 
money  for  use  in  paying  the  consideration 
of  a  composition  with  his  creditors,  he, 
when  the  composition  was  confirmed, 
would  pay  the  creditor  the  balance  of  his 
debt  after  deducting  therefrom  his  share 


of  the  consideration  of  such  composition. 
Zavelo  V.  Reeves,    (1913)    227  U.  S.  6?" 
33  S.  Ct.  365,  67  U.  S.  (L.  ed.)  676,  Ann. 
Cas.  1914D  664. 

A  prosecution  for  concealing  property  is 
not  maintainable  where  more 
before  the  indictment  the  bankrupt  con- 
cealed the  property  to  the  knowled|ge  of 
the  trustee.  U.  S.  v.  Phillips,  (S.  D. 
N.  Y.  1912)   196  Fed.  574. 


c  [Punishment.]  A  person  shall  be  punished  by  fine,  not  to  exceed  five 
hundred  dollars,  and  forfeit  his  office,  and  the  same  shall  thereupon  become 
vacant^  upon  conviction  of  the  offense  of  having  knowingly 

(1)  [Acting  as  referee  when  interested.]  acted  as  a  referee  in  a  case  in 
which  he  is  directly  or  indirectly  interested;  or 

(2)  [Pnrchasing  property.]  purchased,  while  a  referee,  directly  or  indi- 
rectly, any  property  of  the  estate  in  bankruptcy  of  which  he  is  referee;  or 

(3)  [Refusal  to  permit  inspection  of  accounts  and  papers.]  refused, 
while  a  referee  or  trustee,  to  permit  a  reasonable  opportunity  for  the 
inspection  of  the  accounts  relating  to  the  affairs  of,  and  the  papers  and 
records  of,  estates  in  his  charge  by  parties  in  interest  when  directed  by  the 
court  so  to  do.     [(^1898)  30  Stat.  L.  554.] 

d  [Limitation.]  A  person  shall  not  be  prosecuted  for  any  offense  arising 
under  this  Act  unless  the  indictment  is  found  or  the  information  is  filed 
in  court  within  one  year  after  the  commission  of  the  offense.  [{1898)  30 
Stat.  L.  554.] 


Limitation  does  not  apply  to  prosecu- 
tion, for  conspiracy  to  commit  offense. — 
The  limitation  of  one  year  imposed  by  sec- 
tion 29df  for  the  findinfi^  of  an  indictment 
for  offenses  under  section  29  generally, 
does  not  apply  to  an  indictment  under 
R.  S.  sec.  5440  (now  Penal  Laws,  sec.  37) , 
for  a  conspiracy  to  commit  an  offense 
thereunder  U.  S.  r.  Comstock,  (C.  C.  R.  I. 
1908)  102  Fed.  416,  20  .\m.  Bankr.  Rep. 
525;    U.    S.    V.    Rabinowich,    (1915)     23S 


U.  S.  78,  36  S.  Ct.  682,  59  U.  S.  (L.  ed.) 
1211,  reversing  (C.  C.  A.  2d  Cir.  1915) 
222  Fed.  846. 

Offense  of  concealing  assets. — Each  case 
must  depend  on  the  facts  showing  the 
act  or  series  of  acts  constituting  the  al- 
leged offense.  For  facts  held  sufficient 
to  show  that  prosecution  of  the  offense 
of  concealing  assets  was  barred  by  this 
section,  see  Warren  i*.  U.  S.,  (C.  C.  A. 
5th  Cir.  1912)    199  Fed.  753. 


Sec.  30.  Rules,  Forms,  and  Orders. —  a  [Made  by  Supreme  Court.] 

All  necessary  niles,  forms,  and  orders  as  to  procedure  and  for  carrying  this 
Act  into  force  and  effect  shall  be  prescribed,  and  may  be  amended  from 
time  to  time,  by  the  Supreme  Court  of  the  United  States.  [(1898)  30 
Stat.  L.  554.] 


The  power  to  prescribe  necessary  rules, 
forms,  and  orders,  as  to  procedure  and 
for  the  purpose  of  carrying  the  Bank- 
ruptcy Act  into  force  and  effect,  is  vested 
In  the  Supreme  Court  of  the  United  States. 
J.  B.  Orcutt  Co.  V.  Cfreen,  1 1907)  204  U.  S. 
96,  27  S.  Ct.  195,  51  U.  S.  (L.  ed.)  390, 
17  Am.  Bankr.  Rep.  72, 

Force  and  effect. —  The  rules,  forms,  and 
orders  prescribed  by  the  Supreme  Court 
are  intended  to  provide  for  the  enforce- 
ment of  the  Bankruptcy  Law,  and  not  to 
enlarge,  take  from,  or  vary  its  provisions; 


and,  within  this  purpose  and  limitation, 
they  are  of  binding  force  and  effect  on  the 
courts.  George  M.  West  Co.  f.  Lea,  (1899) 
174  IT.  S.  590.  19  R.  (^t.  836,  43  V.  S.  (L. 
ed.)  1098,  2  Am.  Bankr.  Hep.  463;  J.  B. 
Orcutt  Co.  r.  Green,  (1907)  204  U.  S.  96, 
27  S.  Ct.  195,  51- U.  S.  (L.  ed.)  390,  17 
Am.  Bankr.  Rep.  72;  Jn  re  Scott,  (E.  D. 
X,  C.  1900)  99  Fed.  404,  3  Am.  Bankr. 
Rep.  625;  Mahonev  r.  Ward,  (E.  D.  N.  C. 
1900)  100  Ved.  278.  3  Am.  Bankr.  Rep. 
770;  Gager.  Bell.  (W.  D.  Tenn.  1903)  124 
Fed.  371,  10  Am.  Bankr.  Rep.  696;  Burke 
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t\  (fiiarantee  Title,  etc.,  Co.,  (C.  C.  A.  3d 
Cir.  1005)  134  Fed.  662,  14  Am.  Bankr. 
Rep.  31;  In  re  Nathanson,  (E.  D.  N.  Y. 
1007)  152  Fed.  585,  19  Am.  Bankr.  Rep. 
66;  In  re  Johnson,  (VV.  D.  Ark.  1908)  158 
Fed.  342,  19  Am.  Bankr.  Rep.  814;  In  re 
Nevada-Utah  Mines,  etc.,  Corp.,  (C.  C.  A. 
2d  Cir.  1913)  202  Fed.  126;  In  re  Farth- 
ing, (D.  C.  E.  D.  N.  C.  1913)  202  Fed.  557; 
Matter  of  McClintock,  (N.  D.  Ohio  1904) 
13  Am.  Bankr.  Rep.  606;  Weldenfeld  v, 
TillinghaHt,  (1907)  18  Am.  Bankr.  Repu 
631,  64  Misc.  90,  104  N.  Y.  S.  712. 

Farce  and  effect  of  law. —  It  has  been 
held  that  the  rules  and  forms  prescribed 
by  the  Supreme  Court,  under  and  by  virtue 
of  the  Bankruptcy  Act,  and  for  its  admin- 
istration, have  the  force  and  effect  of  law. 
In  re  Gerber,  (C.  C.  A.  9th  Cir.  1911)  186 
Fed.  693.  It  is  the  same  principle  that 
makes  departmental  regulations  prescribed 
by  authority  of  an  Act  of  Congress  have 
the  force  of  law.  See  article  on  "  Stat- 
utes and  Statutory  Construction,"  ante^ 
this  voliune,  p.  21. 

Of  course  tnis  is  subject  to  the  limita- 
tion that  the  rules  and  forms  prescribed 
are  in  harmony  with  the  language  of  the 
statute  —  if  the  two  conflict  the  court 
would  be  controlled  by  the  statute.  Burke 
V.  Guarantee  Title,  etc.,  Co.,  (C.  L.  A.  3d 
Cir.  1905)  134  Fed.  562,  14  Am.  Bankr. 
Rep.  31. 

A  nile  of  court  in  conflict  with  one  of 
the  ofHcial  Forms  is  void.  In  re  Johnson, 
(W.  D.  Ark.  1908)  158  Fed.  342,  19  Am. 
Bankr.  Rep.  814. 

Equivalent  to  interpretation. — The  rules, 
forms,  and  orders  adopted  by  the  Supreme 
Court  amount  to  an  interpretation  or  con- 
struction of  the  law  in  that  respect.  Mat- 
ter of  McClintock,  (N".  D.  Ohio  1904)  13 
Am.  Bankr.  Rep.  606. 

A  general  order  framed  by  the  Supreme 


Court  as  authorized  by  the  Bankruptcy 
Act  of  1867  made  provision  for  notice  to 
a  nonconsenting  partner  of  a  petition  by 
his  copartners  for  adjudication  of  bank- 
ruptcy, and  this  was  declared  to  be  a  ju- 
dicial construction  by  the  highest  tribunal 
having  authority  to  adjudicate  upon  the 

?uestion,  that  the  provision  in  the  Act 
or  notice  to  a  debtor  in  the  case  of  a 
petition  against  him  entitled  a  noncon- 
senting partner  to  the  same  notice.  Isett 
v.  Stuart,  (1875)  80  111.  404,  22  Am.  Rep. 
194,  198.  See  also  Robertson  v.  Howard, 
(1913)  229  r.  S.  254,  33  S.  Ct.  864,  67 
U.  S.   (L.  ed.)    1174. 

Declarations  foimd  in  the  forms  pre- 
scribed by  the  Supreme  Court  are  some- 
times referred  to  by  that  court  as  indicat- 
ing the  construction  it  has  adopted  of 
provisions  in  the  Bankruptcy  Act  to  which 
those  forms  relate.  Zavelo  r.  Reeves, 
(1913)  227  U.  S.  625,  33  S.  Ct.  366,  67 
TJ.  S.  (L.  ed.)  676. 

Forms  prescribed  should  be  followed. — 
The  simple  forms  of  bankruptcy  practice 
foimd  in  the  general  orders  and  forms  pre- 
scribed by  the  Supreme  Court  should  be 
followed,  and  there  should  be  no  unneces- 
sary departures  by  falling  into  a  habit  of 
using  the  more  costly,  prolix,  and  less 
suitable  forms  of  special  pleadings  and 
procedure  used  in  chancery  cases.  Gage 
I.  Bell,  (W.  D.  Tenn.  1903)  124  Fed.  371, 
10  Am.  Bankr.  Rep.  696. 

Necessary  alterations  allotoahle. —  The 
bankruptcy  forms  were  not  designed  to 
effect  any  change  in  the  law.  They  are 
"  forms  "  and  nothing  more,  and  they  are 
to  be  observed  and  used  with  such  altera- 
tions as  may  be  necessary  to  suit  the  cir- 
cumstances of  any  particular  case.  Burke 
f.  Guarantee  Title,  etc.,  Co.,  (C.  C.  A.  3d 
Cir.  1905)  134  Fed.  662,  14  Am.  Bankr. 
Rep.  31.     And  see  General  Order  No.  38. 


GENERAL  ORDERS  AND  FORMS  IN  BANKRUPTCY. 

Supreme  Court  of  the  United  States,  October  Term,  1898* 

As  Amended,  October  Term,  1905. 


In  pursuance  of  the  powers  conferred  by 
the  Constitution  and  laws  upon  the  Su- 
preme Court  of  the  United  States,  and 
particularly  by  the  Act  of  Congress  ap- 
proved July  1,  1898,  entitled  "An  act  to 
establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  it  is  or- 
dered, on  this  28th  day  of  November,  1898, 
that  the  following  rules  be  adopted  and 
established  as  general  orders  in  bank- 
ruptcy, to  take  effect  on  the  first  Monday, 
being  the  second  day,  of  January,  1899. 
And  it  is  further  ordered  that  all  pro- 
ceedings in  bankruptcy  had  before  that 
day,  in  accordance  with  the  act  last  afore- 
said, and  being  in  substantial  conformity 
either  with  the  provisions  of  these  gen- 
eral orders,  or  else  with  the  general  orders 


established  by  this  court  under  the  Bank- 
rupt Act  of  1867  and  with  any  general 
rules  or  special  orders  of  the  courts  in 
bankruptcy,  stand  good,  subject,  however, 
to  such  further  regulation  by  rule  or  order 
of  those  courts  as  may  be  necessary  or 
proper  to  carry  into  force  and  effect  the 
Bankrupt  Act  of  1898  and  the  general 
orders  of  this  court. 

I. 

DOCKET. 

The  clerk  shall  keep  a  docket,  In  which 
the  cases  shall  be  entered  and  numbered 
in  the  order  in  which  they  are  commenced. 
It  shall  contain  a  memorandum  of  the  fil- 
ing of  the  petition  and  of  the  action  of 
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the  court  thereon,  of  the  reference  of  the 
case  to  the  referee,  and  of  the  transmis- 
sion by  him  to  the  clerk  of  his  certified 
record  of  the  proceedings,  with  the  dates 
thereof,  and  a  memorandum  of  all  pro- 
ceedings in  the  case  except  those  duly 
entered  on  the  referee's  certified  record 
aforesaid.  The  docket  shall  be  arranged 
in  a  manner  convenient  for  reference,  and 
shall  at  all  times  be  open  to  public  inspec- 
tion. 

n. 

FEUNG    OF    PAPEB8. 

The  clerk  or  the  referee  shall  indorse 
on  each  paper  filed  with  him  the  day  and 
hour  of  filing,  and  a  brief  statement  of 
its  character. 

in. 

PB0CES8. 

All  process,  summons  and  labpcenas 
shall  issue  out  of  the  court,  under  the 
seal  thereof,  and  be  tested  by  the  clerk; 
and  blanks,  with  the  signature  of  the  clerk 
and  seal  of  the  court,  may,  upon  applica- 
tion, be  furnished  to  the  referees. 

IV. 

OOITDUCT  OF  FBOCBBDIN08. 

Proceedings  in  bankruptcy  may  be  con- 
ducted  by  the  bankrupt  in  person  in  his 
own  behalf,  or  by  a  petitioning  or  oppos- 
ing creditor;  but  a  creditor  will  only  be 
allowed  to  manage  before  the  court  his 
individual  interest.  Every  party  may  ap- 
pear and  conduct  the  proceedings  by  at- 
torney, who  shall  be  an  attorney  or  coim- 
sellor  authorized  to  practice  in  the  Cir- 
cuit or  District  Court.  The  name  of  the 
attorney  or  counsellor,  with  his  place  of 
business,  shall  be  entered  upon  the  docket, 
with  the  date  of  the  entry.  All  papers 
or  proceedings  offered  by  an  attorney  to 
be  filed  shall  be  indorsed  as  above  re- 
quired, and  orders  granted  on  motion 
snail  contain  the  name  of  the  party  or 
attorney  making  the  motion.  Notices  and 
orders  which  are  not,  by  the  act  or  by 
these  general  orders,  required  to  be.  served 
on  the  party .  personally  may  be  served 
upon  his  attorney. 

V. 

FEAME  OF  FBrmONS. 

All  petitions  and  the  schedules  filed 
therewith  shall  be  printed  or  written  out 
plainly,  without  abbreviation  or  interlinea- 
tion, except  where  such  abbreviation  and 
interlineation  may  be  for  the  purpose  of 
reference. 

VI. 

FElrrnoiTs  iir  diffebbnt  Ddsnticrrs. 

In  case  two  or  more  petitions  shall  be 
filed  against  the  same  individual  in  differ- 
ent districts,  the  first  hearing  shall  be  had 
in  the  district  in  which  the  debtor  has  his 
domicile,  and  the  petition  may  be  amended 
by  inserting  an  allegation  of  an  act  of 


bankruptcy  committed  at  an  earlier  date 
than  the  first  alleged,  if  such  earlier  act 
is  charged  in  either  of  the  other  petitions ; 
and  in  case  of  two  or  more  petitions 
against  the  same  partnership  in  different 
courts,  each  having  jurisdiction  over  the 
case,  the  petition  first  filed  shall  be  first 
heard,  and  may  be  amended  by  the  inser- 
tion of  an  allegation  of  an  earlier  act  of 
bankruptcy  than  that  first  alleged,  if  such 
earlier  act  is  charged  in  either  of  the 
other  petitions;  and,  in  either  case,  the 
proceedings  upon  the  other  petitions  may 
be  stayed  until  an  adjudication  is  made 
upon  the  petition  first  heard;  and  the 
court  which  makes  the  first  adjudication 
of  bankruptcy  shall  retain  jurisdiction 
over  all  proceedings  therein  until  the  same 
shall  be  closed.  In  case  two  or  more  pe- 
titions shall  be  filed  in  different  districts 
by  different  members  of  the  same  partner- 
ship for  an  adjudication  of  the  bankruptcy 
of  said  partnership,  the  court  in  which 
the  petition  is  first  fllel,  having  jurisdic- 
tion, shall  take  and  retain  jurisdiction 
over  all  proceedings  in  such  bankruptcy 
until  the  same  shall  be  closed;  and  if  such 
petitions  shall  be  filed  in  the  same  dis- 
trict, action  shall  be  first  had  upon  the 
one  first  filed.  But  the  court  so  retaining 
jurisdiction  shall,  if  satisfied  that  it  is  for 
the  greatest  convenience  of  parties  in  in- 
terest that  another  of  said  courts  should 
proceed  with  the  cases,  order  them  to  be 
transferred  to  that  court. 

VII. 

FBIOEITr   OF   PETITIONS. 

Whenever  two  or  more  petitions  shall 
be  filed  by  creditors  against  a  common 
debtor,  alleging  separate  acts  of  bank- 
ruptcy committed  by  said  debtor  on  differ- 
ent days  within  four  months  prior  to  the 
filing  of  said  petitions,  and  the  debtor 
shall  appear  and  show  cause  against  an 
adjudication  of  bankruptcy  against  him 
on  the  petitions,  that  petition  shall  be 
first  heard  and  tried  which  alleges  the 
commission  of  the  earliest  act  of  bank- 
ruptcy; and  in  case  the  several  acts  of 
bankruptcy  are  alleged  in  the  different 
petitions  to  have  been  committed  on  the 
same  day,  the  court  before  which  the  same 
are  pending  may  order  them  to  be  consol- 
idated, and  proceed  to  a  hearing  as  upon 
one  petition;  and  if  an  adjudication  of 
bankruptcy  be  made  upon  either  petition, 
or  for  the  commission  of  a  single  act  of 
bankruptcy,  it  shall  not  be  necessary  to 
proceed  to  a  hearing  upon  the  remaining 
petitions,  unless  proceedings  be  taken  by 
the  debtor  for  the  purpose  of  causing  such 
adjudication  to  be  annulled  or  vacated. 

vni. 

FBOCEKDIirGS  IN  PABTNEISHIP  OlJBBS. 

Any  member  of  a  partnership,  who 
fpfusps  to  join  in  a  petition  to  have  the 
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partnership  declared  bankrupt,  shall  be 
entitled  to  resist  the  prayer  of  the  peti- 
tion in  the  same  manner  aa  if  the  petition 
had  been  filed  by  a  creditor  of  the  part- 
nership, and  notice  of  the  filing  of  the 
petition  shall  be  given  to  him  in  the  same 
manner  as  provided  by  law  and  by  tliese 
rules  in  the  case  of  a  debtor  petitioned 
against;  and  he  shall  have  the  right  to 
appear  at  the  time  fixed  by  tlie  court  for 
the  hearing  of  the  petition,  and  to  make 
proof,  if  he  can,  that  the  partnership  is 
not  insolvent  or  has  not  committed  an  act 
of  bankruptcy,  and  to  make  all  defeiii^es 
which  any  debtor  proceeded  against  is 
entitled  to  take  by  the  provisions  of  the 
act;  and  in  case  an  adjudication  of  bank- 
ruptcy is  made  upon  the  petition,  such 
partner  shall  be  required  to  file  a  schedule 
of  his  debts  and  an  inventory  of  liis  prop- 
erty in  the  same  manner  as  is  required 
by  the  act  in  cases  of  debtors  against 
whom  adjudication  of  bankruptcy  shall  be 
made. 

IX. 

SCHEDULE  IN  INVOLUNTABY  BANKRUPTCY. 

In  all  cases  of  involuntary  bankruptcy 
in  which  the  bankrupt  is  absent  or  cannot 
be  found,  it  shall  be  the  duty  of  the  pe- 
titioning creditor  to  file,  within  five  days 
after  the  date  of  the  adjudication,  a 
schedule  giving  the  names  and  places  of 
residence  of  all  the  creditors  of  the  bank- 
rupt, according  to  the  best  information 
of  the  petitioning  creditor.  If  the  debtor 
is  found,  and  is  served  with  notice  to 
furnish  a  schedule  of  his  creditors  and 
fails  to  do  so,  the  petitioning  creditor  may 
apply  for  an  attachment  against  the 
debtor,  or  may  himself  furnish  such 
schedule  as  aforesaid. 

X. 

INDEMNITY    FOB   EXPENSES. 

Before  incurring  any  expense  in  pub- 
lishing or  mailing  notices,  or  in  traveling, 
or  in  procuring  tlie  attendance  of  wit- 
nesses, or  in  perpetiiating  testimony,  the 
clerk,  marshal  or  referee  may  require, 
from  the  bankrupt  or  other  person  in 
whose  behalf  the  duty  is  to  be  performed, 
indemnity  for  such  expense.  Money  ad- 
vanced for  this  purpose  by  the  bankrupt 
or  other  person  shall  be  repaid  him  out  of 
the  estate  as  part  of  the  cost  of  admin- 
istering the  same. 

XI. 

AMENDMENTS. 

The  court  may  allow  amendments  to 
the  petition  and  schedules  on  application 
of  the  petitioner.  Amendments  shall  be 
printed  or  written,  signed  and  verified, 
like  original  petitions  and  schedules.  If 
amendments  are  made  to  separate  sched- 
ules, the  same  must  be  made  separately, 
with  proper  references.  In  the  applica- 
tion  for   leave   to   amend,   the   petitioner 


shall  state  the  cause  of  the  error  in  the 
paper  originally  filed. 

XII. 

DUTIES   OF   BEFEBEB. 

1.  The  order  referring  a  case  to  a  ref- 
eree shall  name  a  day  upon  which  the 
bankrupt  shall  attend  before  the  referee; 
and  from  that  day  the  bankrupt  shall  be 
subject  to  the  orders  of  the  court  in  all 
matters  relating  to  his  bankruptcy,  and 
may  receive  from  the  referee  a  protection 
against  arrest,  to  continue  until  the  final 
adjudication  on  his  application  for  a  dis- 
charge, unless  suspended  or  vacated  by 
order  of  the  court.  A  copy  of  the  order 
shall  forthwitli  be  sent  by  mail  to  the 
referee,  or  be  delivered  to  him  personally 
by  the  clerk  or  other  officer  of  the  court. 
And  thereafter  all  the  proceedings,  except 
such  as  are  required  by  the  act  or  by 
these  general  orders  to  be  had  before  the 
judge,  shall  be  had  before  the  referee. 

2.  The  time  when  and  the  place  where 
the  referees  shall  act  upon  the  matters 
arising  under  the  several  cases  referred  to 
them  shall  be  fixed  by  special  order  of  the 
judge,  or  by  the  referee;  and  at  such 
times  and  places  the  referees  may  perform 
the  duties  which  they  are  empowered  by 
the  act  to  perform. 

3.  Applications  for  a  discharge,  or  foi 
the  approval  of  a  composition,  or  for  an 
injunction  to  stay  proceedings  of  a  court 
or  officer  of  the  United  States  or  of  a 
state,  shall  be  heard  and  decided  by  the 
judge.  But  he  may  refer  such  an  applica- 
tion, or  any  specified  issue  arising  thereon, 
to  the  referee  to  ascertain  and  report  the 
facts. 

xm. 

APPOINTMENT    AND    REMOVAI.    OF    TRUSTEE. 

The  appointment  of  a  trustee  by  the 
creditors  shall  be  subject  to  be  approved 
or  disapproved  by  the  referee  or  by  the 
judge;  and  he  shall  be  removable  by  the 
judge  only. 

XIV. 

NO    OFFICIAL    OB   OSNEBAL   TBUSTSB. 

No  official  trustee  shall  be  appointed  by 
the  court,  nor  any  general  trustee  to  act 
in  classes  of  cases. 

XV. 

TRUSTEE  NOT  APPOINTED  IN  CBBTAIN  OASES. 

If  the  schedule  of  a  voluntary  bankrupt 
discloses  no  assets,  and  if  no  creditor  ap- 
pears at  the  first  meeting,  the  court  may, 
by  order  setting  out  the  facts,  direct  that 
no  trustee  be  appbinted;  but  at  any  time 
thereafter  a  trustee  may  be  appointed,  if 
the  court  shall  deem  it  desirable.  If  no 
trustee  is  appointed  as  aforesaid,  the  court 
may  order  that  no  meeting  of  the  creditors 
other  thaii  the  first  meeting  shall  be 
called. 
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XVI. 

NOnCB  TO   TRUSTEE   OF   HIS    APPOINTMENT. 

It  shall  be  the  duty  of  the  referee,  im- 
mediately upon  the  appointment  and  ap- 
proval of  the  trustee,  to  notify  him  in 
person  or  by  mail  of  his  appointment;  and 
the  notice  shall  require  the  trustee  forth- 
with to  notify  the  referee  of  his  accept- 
ance or  rejection  of  the  trust,  and  shall 
contain  a  statement  of  the  penal  sum  of 
the  trustee's  bond. 

xvn. 

DUTDBB   OF  TRUSTES. 

The    trustee    shall,    immediately    upon 
entering  upon  his  duties,  prepare  a  com- 
plete inventory  of  all  the  property  of  the 
bankrupt  that  comes  into  his  possession. 
The  trustee  shall  make  report  to  the  court, 
within   twenty   days    after   receiving   the 
notice  of  his  appointment,  of  the  articles 
set  off  to  the  bankrupt  by  him,  according 
to  the  provisions  of  the  forty-seventh  sec- 
tion of  the  act,  with  the  estimated  valiie 
of  each  article,  and  any  creditor  may  take 
exceptions    to    the    determination    of    the 
trustee  within  twenty  days  after  the  filing 
of  the  report.     The  referee  may  require 
the  exceptions  to  be  argued  before  him, 
and   shall  certify  them  to  the  court  for 
final  determination  at  the  request  of  either 
party.     In  case  the  trustee  shall  neglect 
to  file  any  report  or  statement  which  it 
is  made  his  duty  to  file  or  make  by  thd 
act,   or   by   any   general   order   in    bank- 
ruptcy,  within  five  days  after  the  same 
shall  be  due,  it  shall  be  the  duty  of  the 
referee  to  make  an  order  requiring  the 
trustee  to   show  cause  before  the  judge, 
at  a  time  specified  in  the  order,  why  he 
should  not  be  removed  from  office.     The 
referee  shall  cause  a  copy  of  the  order  to 
•  be  served  upon  the  trustee  at  least  seven 
days  before  the  time  fixed  for  the  hearing, 
and    proof   of   the    service   thereof   to    be 
delivered   to  the  clerk.     All   accounts  of 
trustees  shall  be  referred  as  of  course  to 
the    referee    for    audit,    unless    otherwise 
specially  ordered  by  the  court. 

XVIIl. 

SALE   OF    PROPERTT. 

1.  All  sales  shall  be  by  public  auction 
unless  otherwise  ordered  by  the  court. 

2.  Upon  application  to  the  court,  and 
for  good  cause  shown,  the  trustee  may  be 
authorized  to  sell  any  specified  portion  of 
the  bankrupt's  estate  at  private  sale;  in 
which  case  he  shall  keep  an  accurate  ac- 
count of  each  article  sold,  and  the  price 
received  therefor,  and  to  whom  sold; 
which  account  he  shall  file  at  once  with 
the  referee. 

3.  Upon  petition  by  a  bankrupt,  cred- 
itor, receiver  or  trustee,  setting  fortii  that 
a  part  or  the  whole  of  the  bankrupt's 
estate  is  perishable,  the  nature  and  loca- 


tion of  such  perishable  estate,  and  that 
there  will  be  loss  if  the  same  is  not  sold 
immediately,  the  court,  if  satisfied  of  the 
facts  stated  and  that  the  sale  is  required 
in  the  interest  of  the  estate,  may  order 
the  same  to  Jbe  sold,  with  or  without  notice 
to  the  creditors,  and  the  proceeds  to  be 
deposited   in  court. 

XIX. 

ACCOUNTS  OF  MARSHAL. 

The  marshal  shall  make  return,  under 
oath,  of  his  actual  and  necessary  expenses 
in  the  service  of  every  warrant  addressed 
to  him,  and  for  custody  of  property,  and 
other  services,  and  other  actual  and  neces- 
sary expenses  paid  by  him,  with  vouchers 
therefor  whenever  practicable,  and  also 
with  a  statement  that  the  amounts  charged 
by  him  are  just  and  reasonable. 

XX. 

PAPERS  FILED  AFTER  REFERISNCE. 

Proofs  of  claims  and  other  papers  filed 
subsequently  to  the  reference,  except  such 
as  call  for  action  by  the  judge,  may  be 
filed  either  with  the  referee  or  with  the 
clerk. 

XXL. 

PROOF   OF   DEBTS. 

I.  Depositions  to  prove  claims  against 
a  bankrupt's  estate  shall  be  correctly  en- 
titled in  the  court  and  in  the  cause.  Wlien 
made  to  prove  a  debt  due  to  a  partnership, 
it  must  appear  on  oath  that  the  deponent 
is  a  member  of  the  partnership;  when 
made  by  an  agent,  the  reason  the  deposi- 
tion is  not  made  by  the  claimant  in 
person  must  be  stated;  and  when  made  to 
prove  a  debt  due  to  a  corporation,  the 
deposition  shall  be  made  by  the  treasurer, 
or,  if  the  corporation  has  no  treasurer, 
bv  the  officer  whose  duties  most  nearlv 
correspond  to  those  of  treasurer.  Depo- 
sitions '  to  prove  debts  existing  in  open 
account  shall  state  when  th^  d^t  became 
or  will  become  due;  and  if  it  consists  of 
items  maturing  at  different  dates  the 
average  due  date  shall  be  stated,  in  de- 
fault of  which  it  shall  not  be  necessary 
to  compute  interest  upon  it.  All  such 
depositions  shall  contain  an  averment  that 
no  note  has  been  received  for  such  ac- 
count, nor  any  judgment  rendered  thereon. 
Proofs  of  debt  received  by  any  trustee 
shall  be  delivered  to  the  referee  to  whom 
the  cause  is  referred. 

2.  Any  creditor  may  file  with  the  referee 
a  request  that  all  notices  to  which  he  may 
be  entitled  shall  he  addressed  to  him  at 
any  place,  to  be  designated  by  the  poet- 
office  box  or  street  niimber,  as  he  may 
appoint;  and  thereafter,  and  until  some 
other  designation  shall  be  made  by  such 
creditor,  all  notices  shall  be  so  addressed; 
and  in  other  cases  notices  shall  be  ad- 
dressed as  specified  in  the  proof  of  debt. 
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3.  Claims  which  have  been  assigned  be- 
fore  proof  shall  be  supported  by  a  deposi- 
tion of  the  owner  at  the  time  of  the 
commencement  of  proceedings,  setting 
forth  the  true  consideration  of  the  debt 
and  that  it  is  entirely  unsecured,  or  if 
secured,  the  security,  as  is  required  in 
proving  secured  claims.  Upon  the  filing 
of  satisfactory  proof  of  the  assignment  of 
a  claim  proved  and  entered  on  the  ref- 
eree's docket,  the  referee  shall  immedi- 
ately give  notice  by  mail  to  the  original 
claimant  of  the  filing  of  such  proof  of 
assignment;  and,  if  no  objection  be 
entered  within  ten  days,  or  within  further 
time  allowed  by  the  referee,  he  shall  make 
an  order  subrogating  the  assignee  to  the 
original  claimant.  If  objection  be  made, 
he  shall  proceed  to  hear  and  determine  the 
matter. 

4.  The  claims  of  persons  contingently 
liable  for  the  bankrupt  may  be  proved  in 
the  name  of  the  •creditor  when  known  by 
the  party  contingently  liable.  When  the 
name  of  the  creditor  is  unknown,  such 
claim  may  be  proved  in  the  name  of  the 
party  contingently  liable;  but  no  dividend 
shall  be  paid  upon  such  claim,  except 
upon  satisfactory  proof  that  it  will  di- 
minish pro  tanto  the  original  debt. 

5.  The  execution  of  any  letter  of  attor- 
ney to  represent  a  creditor,  or  of  an 
assignment  of  claim  after  proof,  may  be 
proved  or  acknowledged  before  a  referee, 
or  a  United  States  conmiissioner,  or  a 
notary  public.  When  executed  on  behalf 
of  a  partnership  or  of  a  corporation,  the 
person  executing  the  instrument  shall 
make  oath  that  he  is  a  member  of  the 
partnership,  or  a  duly  authorized  oflScer 
of  the  corporation  on  whose  behalf  he 
acts.  When  the  person  executing  is  not 
personally  known  to  the  officer  taking  the 
proof  or  acknowledgment,  his  identity 
shall  be  established  by  satisfactory  proof. 

6^  When  the  trustee  or  any  creditor 
shall  desire  the  re-examination  of  any 
claim  Aled  against  the  bankrupt's  estate, 
he  may  apply  by  petition  to  the  referee 
to  whom  the  case  is  referred  for  an  order 
for  such  re-examination,  and  thereupon 
the  referee  shall  make  an  order  fixing  a 
time  for  hearing  the  petition,  of  which 
due  notice  shall  be  given  by  mail  ad- 
dressed to  the  creditor.  At  the  time 
appointed  the  referee  shall  take  the 
examination  of  the  creditor,  and  of  any 
witnesses  that  may  be  called  by  either 
party,  and  if  it  shall  appear  from  such 
examination  that  the  claim  ought  to  be 
expunged  or  diminished,  the  referee  may 
order  accordingly. 

XXII. 

TAKING  OP  TESTIMOIfT. 

The  examination  of  witnesses  before  the 
referee  may  be  conducted  by  the  party  in 
person  or  by  his  counsel  or  attorney,  and 


the  witnesses  shall  be  subject  to  examina- 
tion and  cross-examination,  which  shall 
be  had  in  conformity  with  the  mode  now 
adopted  in  courts  of  law.  A  deposition 
taken  upon  an  examination  before  a  ref- 
eree shall  be  taken  down  in  writing  by 
him,  or  under  his  direction,  in  the  form 
of  narrative,  unless  he  determines  thai 
the  examination  shall  be  by  question  and 
answer.  When  completed  it  shall  be  read 
over  to  the  witness  and  signed  by  him 
in  the  presence  of  the  referee.  The  referee 
shall  note  upon  the  deposition  any  ques- 
tion objected  to,  with  his  decision  thereon ; 
and  the  court  shall  have  power  to  deal 
with  the  costs  of  incompetent,  immaterial, 
or  irrelevant  depositions,  or  parts  of 
them,  as  may  be  just. 

xxin. 

ORDERS  OF  RKFSatBB. 

In  all  orders  made  by  a  referee,  it  shall 
be  recited,  according  as  the  fact  may  be, 
that  notice  was  given  and  the  manner 
thereof;  or  that  the  order  was  made  by 
consent;  or  that  no  adverse  interest  was 
represented  at  the  hearing;  or  that  the 
order  was  made  after  hearing  adverse 
interests. 

XXIV. 

TRANSMISSION  OF  PROVED  CLAIMS  TO  CLERK. 

The  referee  shall  forthwith  transmit  to 
the  clerk  a  list  of  the  claims  proved 
against  an  estate,  with  the  names  and 
addresses  of  the  proving  creditors. 

XXV. 

SPECIAL  MEBTINO  OF  CREDITORS. 

Whenever,  by  reason  of  a  vacancy  in 
the  office  of  trustee,  or  for  any  other 
cause,  it  becomes  necessary  to  call  a 
special  meeting  of  the  creditors  in  order 
to  carry  out  the  purposes  of  the  act,  the 
court  may  call  such  a  meeting,  specifying 
in  the' notice  the  purpose  for  which  it  is 
called. 

XXVI. 

ACCOUNTS  OF  REFEBBE. 

Every  referee  shall  keep  an  accurate 
account  of  his  travelling  and  incidental 
expenses,  and  of  those  of  any  clerk  or 
other  officer  attending  him  in  the  per- 
formance of  his  duties  in  any  case  which 
may  be  referred  to  him;  and  shall  make 
return  of  the  same  under  oatli  to  the 
judge,  with  .  proper  vouchers  when 
vouchers  can  be  procured,  on  the  first 
Tuesday  in  each  month. 

XXVII. 

REVIEW    BT    JUDGE. 

When  a  bankrupt,  creditor,  trustee,  or 
other  person  shall  desire  a  review  by  the 
judge  of  any  order  made  by  the  referee, 
he  shall  file  with  the  referee  his  petition 
therefor,  setting  out  the  error  complained 
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of ;  and  the  referee  shall  forthwith  certify 
to  the  judge  the  question  presented,  a 
summary  of  the  evidence  relating  thereto, 
and  the  finding  and  order  of  the  referee 
thereon. 

XXVIII. 

REDEMPnOir   0¥  PBOPEBTY    AND   OOMFOtTND- 
INO  OF   CLAIMS. 

Whenever  it  may  he  deemed  for  the 
benefit  of  the  estate  of  a  bankrupt  to 
redeem  and  discharge  any  mortgage  or 
other  pledge,  or  deposit  or  lien,  upon  any 
property,  real  or  personal,  or  to  relieve 
said  property  from  any  conditional  con- 
tract, and  to  tender  performance  of  the 
oonditions  thereof,  or  to  compoimd  and 
settle  any  debts  or  other  claims  due  or 
belonging  to  the  estate  of  the  bankrupt, 
the  trustee,  or  the  bankrupt,  or  any  cred- 
itor who  has  proved  his  debt,  may  fila 
his  petition  therefor;  and  thereupon  the 
court  shall  appoint  a  suitable  time  and 
place  for  the  hearing  thereof,  notice  of 
which  shall  be  given  as  the  court  shall 
direct,  so  that  all  creditors  and  other  per- 
sons interested  may  appear  and  show 
cause,  if  any  they  have,  why  an  order 
should  not  be  passed  by  the  court  upon 
the  petition  authorizing  such  act  on  the 
part  of  the  trustee. 

XXIX. 

PAYICKNT  OF  M0NST8  DEPOSITED. 

No  moneys  deposited  as  required  by  the 
act  shall  be  drawn  from  the  depository 
unless  by  check  or  warrant,  signed  by  the 
clerk  of  the  court,  or  by  a  trustee,  and 
countersigned  by  the  judge  of  the  court, 
or  by  a  referee  designated  for  that  pur- 
pose, or  by  the  clerk  or  his  assistant  under 
an  order  made  by  the  judge,  stating  the 
date,  the  sum,  and  the  account  for  which 
it  is  drawn ;  and  an  entry  of  the  substance 
of  such  check  or  warrant,  with  the  date 
thereof,  the  sum  drawn  for,  and  the  ac- 
count for  which  it  is  drawn,  shall  be 
forthwith  made  in  a  book  kept  for  that 
purpose  by  the  trustee  or  his  clerk;  and 
all  checks  and  drafts  shall  be  entered  in 
the  order  of  time  in  which  they  are 
drawn,  and  shall  be  numbered  in  the  case 
of  each  estate.  A  copy  of  this  general 
order  shall  be  furnished  to  the  depository, 
and  also  the  name  of  any  referee  or  clerk 
authorized  to  countersign  said  checks. 

XXX. 

IMPBISONED   DEBTOR. 

If,  at  the  time  of  preferring  his  peti- 
tion, the  debtor  shall  be  imprisoned,  the 
court,  upon  application,  may  order  him  to 
be  produced  upon  habeas  corpus,  by  the 
jailer  or  any  officer  in  whose  custody  he 
may  be,  before  the  referee,  for  the  purpose 
of  testifying  in  any  matter  relating  to  his 
bankruptcy;  and,  if  committed  after  the 
filins?  of  his  petition  upon  process  in  any 
civil  action  founded  upon  a  claim  provable 
in  bankruptcy,  the  court  may,  upon  like 


application,  discharge  him  from  such  im- 
prisonment. If  the  petitioner,  during  the 
pendency  of  the  proceedings  in  bankruptcy, 
be  arrested  or  imprisoned  upon  process  in 
any  civil  action,  the  District  Court,  upon 
his  application,  may  issue  a  writ  of  habeas 
corpus  to  bring  him  before  the  court  to 
ascertain  whether  such  process  has  been 
issued  for  the  collection  of  any  claim 
provable  in  bankruptcy,  and  if  so  provable 
he  shall  be  discharged;  if  not,  he  shall  be 
remanded  to  the  custody  in  which  he  may 
lawfully  be.  Before  granting  the  order  for 
discharge  the  court  shall  cause  notice  to 
be  served  upon  the  creditor  or  his  attor- 
ney, so  as  to  give  him  an  opportunity  of 
appearing  and  being  heard  before  the 
granting  of  the  order. 

XXXI. 

PETITION  FOR   DISCHARGE. 

The  petition  of  a  bankrupt  for  a  dis- 
charge shall  state  concisely,  m  accordance 
with  the  provisions  of  the  act  and  the 
orders  of  the  court,  the  proceedings  in  the 
case  and  the  acts  of  the  bankrupt. 

xxxn. 

OPPOSinOIf  TO  DISCHAEOE  OR  COMPOSITION. 

A  creditor  opposing  the  application  of  a 
bankrupt  for  his  discharge,  or  for  the  con- 
firmation of  a  composition,  shall  enter  his 
appearance  in  opposition  thereto  on  the 
day  when  the  creditors  are  required  to 
show  cause,  and  shall  file  a  specification 
in  writing  of  the  grounds  of  his  opposition 
within  ten  days  thereafter,  unless  the 
time  shall  be  enlarged  by  special  order  of 
the  judge. 

XXXIII. 

ARBITRATION. 

Whenever  a  trustee  shall  make  applica- 
tion to  the  court  for  authority  to  submit 
a  controversy  arising  in  the  settlement  of 
a  demand  against  a  bankrupt's  estate,  or 
for  a  debt  due  to  it,  to  the  determination 
of  arbitrators,  or  for  authority  to  com- 
pound and  settle  such  controversy  by 
agreement  with  the  other  party,  the  ap- 
plication shall  clearly  and  distinctly  set 
forth  the  subject  matter  of  the  contro- 
versy, and  the  reasons  why  the  trustee 
thinks  it  proper  and  most  for  the  interest 
of  the  estate  that  the  controversy  should 
be  settled  by  arbitration  or  otherwise. 

XXXIV. 

COSTS  m  CONTESTED  ADJUDICATIONS. 

In  cases  of  involuntary  bankruptcy, 
when  the  debtor  resists  an  adjudication, 
and  the  court,  after  hearing,  adjudges  the 
debtor  a  bankrupt,  the  petitioning  creditor 
shall  recover,  and  be  paid  out  of  the  es- 
tate, the  same  costs  that  are  allowed  to 
a  party  recovering  in  a  suit  in  equity; 
and  if  the  petition  is  dismissed,  the 
debtor  shall  recover  like  costs  against  the 
petitioner. 
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XXXV. 

COMPENSATION    OF    CLERKS,    wfiriBitiflBM    AHD 

TBUSTEES. 

1.  The  fees  allowed  by  the  act  to  clerks 
shall  be  in  full  compensation  for  all  serv- 
ices performed  by  them  in  regard  to  filing 
petitions  or  other  papers  required  by  the 
act  to  be  filed  with  them,  or  in  certifying 
or  delivering  papers  or  copies  of  records  to 
referees  or  other  officers,  or  in  receiving  or 
paying  out  money;  but  shall  not  include' 
copies  furnished  to  other  persons,  or  ex- 
penses necessarily  incurred  in  publishing 
or  mailing  notices  or  other  papers. 

2.  The  compensation  of  referees,  pre- 
scribed by  the  act,  shall  be  in  full  com- 
pensation for  all  services  performed  by 
them  under  the  act,  or  under  these  gen- 
eral orders ;  but  shall  not  include  expenses 
necessarily  incurred  by  them  in  publish- 
ing or  mailing  notices,  in  travelling,  or 
in  perpetuating  testimony,  or  other  ex- 
penses necessarily  incurred  in  the  per- 
formance of  their  duties  under  the  act 
and  allowed  by  special  order  of  the  judge. 

3.  The  compensation  allowed  to  trustees 
by  the  act  shall  be  in  full  compensation 
for  the  services  performed  by  them;  but 
shall  not  include  expenses  necessarily  in- 
curred in  the  performance  of  their  duties 
and  allowed  upon  the  settlement  of  their 
accounts. 

4.  In  any  case  in  which  the  fees  of  the 
clerk,  referee  and  trustee  are  not  required 
by  the  act  to  be  paid  by  a  debtor  oefore 
filing  his  petition  to  be  adjudged  a  bank- 
rupt, the  judge,  at  any  time  during  the 
pendency  of  the  proceedings  in  bank- 
ruptcy, may  order  those  fees  to  be  paid 
out  of  the  estate;  or  may,  after  notice  to 
the  bankrupt,  and  satisfactory  proof  that 
he  then  has  or  can  obtain  the  money  with 
which  to  pay  those  fees,  order  him  to  pay 
them  within  a  time  specified, '  and,  if  he 
fails  to  do  so,  may  order  his  petition  to 
be  dismissed.  He  may  also,  pending  such 
proceedings  both  in  voluntary  and  invol- 
untary cases,  order  the  commissions  of 
referees  and  trustees  to  be  paid  inunedi- 
ately  after  such  commissions  accrue  and 
are  earned.  [The  last  sentence  of  this 
paragraph  was  added  by  order  of  the  Su- 
preme Court  promulgated  at  the  October 
Term,  1905,  Dec.  11,  1906.] 

XXXVI. 

APPEALS. 

1.  Appeals  from  a  court  of  bankruptcy 
to  ft  Circuit  Court  of  Appeals,  or  to  the 


Supreme  Court  of  A  territory,  shall  be 
allowed  by  a  judge  of  the  court  appealed 
from  or  of  the  court  appealed  to.  And 
shall  be  regulated,  except  as  otherwise 
provided  in  the  act,  by  the  rules  govern- 
ing appeals  in  equity  in  the  courts  of  the 
United  States. 

2.  Appeals  under  the  act  to  the  Supreme 
Court  01  the  United  States  from  a  Cir- 
cuit Court  of  Appeals,  or  from  the  Su- 
preme Court  of  a  territory,  or  from  the 
supreme  Court  of  the  District  of  Colum- 
bia, or  from  any  court  of  bankruptcy  what- 
ever, shall  be  taken  within  thirty  days 
after  the  judgment  or  decree,  and  shall  be 
allowed  by  a  judffe  of  the  court  appealed 
from,  or  hj  a  justice  of  the  Supreme  Court 
of  the  United  States. 

3.  In  every  case  in  which  either  party 
is  entitled  by  the  act  to  take  an  appeal  to 
the  Supreme  Court  of  the  United  States, 
the  court  from  which  the  appeal  lies  shall, 
at, or  before  the  time  of  entering  its  judg- 
m^t  or  decree,  make  and  file  a  finding 
of  the  facts,  and  its  conclusions  of  law 
thereon,  stated  separately;  and  the  record 
transmitted  to  the  Suprene  Court  of  the 
United  States  on  such  an  appeal  shall 
consist  only  of  the  pleadings,  the  judg- 
ment or  decree,  the  finding  of  facts,  and 
the  conclusions  of  law. 

xxxvn. 

OKNEBAL    PBOVISIOKS. 

In  proceedings  in  equity,  instituted  for 
the  purpose  of  carrying  into  effect  the 
provisions  of  the  act,  or  ior  enforcing  the 
rights  and  remedies  given  by  it,  the  rules 
of  equity  practice  established  by  the  Su- 
preme Court  of  the  United  States  shall  be 
followed  as  nearly  as  may  be.  In  pro- 
ceedings at  law,  instituted  for  the  sanie 
purpose,  the  practice  and  procedure  in 
cases  at  law  shall  be  followed  as  nearly  as 
may  be.  But. the  judge  may,  by  special 
order  in  any  case,  vary  the  time  allowed 
for  return  of  procfess,  for  appearance  and 
pleading,  and  for  taking  testimony  and 
publication,  and  may  otherwise  modify 
the  rules  for  the  preparation  of  any  par- 
ticular case  so  as  to  facilitate  a  speedy 
hearing. 

xxxvin. 

Toaics. 

The  several  forms  annexed  to  these  gen- 
eral orders  shall  be  observed  and  used, 
with  such  alterations  as  may  be  necessary 
to  suit  the  circumstances  of  any  particu- 
lar casa. 
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FORMS  IN  BANKRUPTOT. 

[Form  No.  1.] 

Dbbtob's  PEimoH. 


To  the  Honorable 


Judge  of  the  District  Court  of  the  United  States 

for  the DiBtrict  of  : 

The  petition  of ,  of /in  the  county  of ,  and  district  and 

state  of , [state  occupation},  respectfully  represents: 

That  he  has  had  his  principal  place  of  business  for  has  resided,  or  has  had  his 
domicile]  for  the  greater  portion  of  six  months  next  immediately  preceding  the  filin;^ 

of  tl\^8  petition  at ,  within  said  judicial  district ;  that  he  owes  debts  which  he  is 

unable  to  pay  in  full;  that  he  is  willing  to  surrender  all  his  property  for  the  benefit 
of  his  creditors  except  such  as  is  exempt  by  law,  and  desires  to  obtain  the  benefit  of  the 
acts  of  Congress  relating  to  bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by  your  petitioner's  oath, 
contains  a  full  and  true  statement  of  all  his  debts,  and  (so  far  as  it  is  possible  to 
ascertain)  the  names  and  places  of  residence  of  his  creditors,  and  such  further  state- 
ments concerning  said  debts  as  are  required  by  the  provisions  of  said  acts: 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by  your  petitioner's  oath, 
contains  an  accurate  inventory  of  all  his  property,  both  real  and  personal,  and  such 
further  statements  concerning  said  property  as  are  required  by  the  provisions  of 
said  acts: 

Wherefore  your  petitioner  prays  that  he  may  be  adjudged  by  the  court  to  be  a 
bankrupt  within  the  purview  of  said  acta. 


Attorney, 


United  States  of  America,  District  of ,  ss: 

I, ,  the  petitioning  debtor  mentioned  and  described  in  the  foregoing 

petition,  do  hereby  make  solemn  oath  that  the  statements  contained  therein  are  true 
according  to  the  best  of  my  knowledge,  information,  and  belief. 

,  Petitioner, 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  18. — . 


f 


{OffiouU  oharacter.) 
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SCHEDULE  A.— STATEMENT  OF  ALL  DEBTS  OP  BANKRUPT. 

Schedule  A.  (1) 

Biatement  of  ail  oreditarg  who  are  to  he  paid  in  full,  or  to  whom  priority  is  secured 

by  law. 


Claims  which 
have  priority. 

• 

Roferenoeto 
ledger  or 
voucher. 

Names  of 
creditors. 

Residence  (if 

unknown,   - 

that  fact 

must  be 

stated). 

Where  and 
when  con- 
tracted. 

Nature  and  considera- 
tion of  the  debt,  and 
whether     contracted 
as   partner   or   point 
contractor;  and  if  so, 
with  whom. 

Amount. 

(1.) 
Taxes    and    debts 
due   and   owing 
to    the    United 
Stetes. 

$ 

e. 

(2.) 
Taxes     due     and 
owing     to     the 

- 

or  to  any  coun- 
ty,   district,    or 
municipality 
thereof. 

(3.) 
Wages  due  work- 
men,    cWka,   or 
servants,   to   an 
amount  not  ez- 
eeeding   $300 
each,    earned 
within     three 
months      before 
filing    the    peti- 
tion. 

(4.) 
Other   debts   hav- 
ing priority   by 
law 

Total 

Petitioner. 


Schedule  A.  (2) 
Creditors  holding  securities. 

[N.  B. —  Particulars  of  securities  held,  with  dates  of  same,  and  when  they  were  inven.  to  be  stated  uader 
the  names  of  the  several  creditors,  and  abo  particulare  concerning  each  debt,  as  required  by  acts  of  Congress 
relating  to  bankruptcy,  and  whether  contracted  as  partner  or  joint  contractor  with  any  other  person;  and 
if  so,  with  whom.] 


Reference  to 
ledger  or 
voucher. 

Names  of 
creditors. 

Residences  (if 

unknown,  that 

fact  must  be 

sUted). 

Description  ci 
securities. 

When  and 
where  debts 
were  con- 
tracted. 

Value  of 
securities. 

Amount 
of  debts 

; 

■ 

1 

1 

Total 

1 
$ 

e. 

$ 

«. 

-,  Petitioner. 
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SOHEDULE  A.    (8) 

Oreditora  whose  claims  are  unaeowred. 

[N.  B. —  When  the  name  and  residence  (or  either)  of  any  drawer,  maker ^  indoner,  or  holder  of  any  bill 
or  note,  etc.,  are  unknown,  the  fact  must  be  stated,  and  also  the  name  and  residence  of  the  last  holdf^r  known 
to  the  debtor.  The  debt  due  to  each  Creditor  must  be  stated  in  full,  and  any  claim  by  way  of  set-off  stated 
in  the  schedule  of  property.) 


luaerenoe 

to  ledger  or 

voucher. 

Names 
of  cred- 
itors. 

Residence  (if 

unknown,  that 

fact  must  be 

sUted). 

When  and 
where  con- 
tracted. 

Nature  and  consideration  of  the  debt, 
and  whether  any  judsment,  bond,  bill 
of  ezchance,  promissory  note,  etc., 
and  whether  contracted  as  partner  or 
joint  contractor  with  any  other  per- 
son; and,  if  so,  with  whom. 

Amount. 

- 

• 

Total 

$ 

c. 

Petitioner. 


SOHEDDUB  A    (4) 

Liabihtiee  on  notes  or  hiUs  discounted  whick  ought  to  he  fxUd  by  the  drawers,  makers, 

acceptors f  or  endorsers, 

[N.  B. —  The  dates  of  the  notes  or  bills,  and  when  due,  with  the  names,  residences,  and  the  business  or 
occupation  of  the  drawers,  makers,  or  acceptors  thereof,  are  to  be  set  forth  imder  the  names  of  the  holders. 
If  the  names  of  the  holders  are  not  known,  the  name  of  the  last  holder  known  to  the  debtor  shall  be  stated, 
and  his  business  and  place  of  residence.  The  same  particulars  as  to  notes  or  bills  on  which  the  debtor  is  liable 
as  indorser.] 


Reference 

to  ledger  or 

voucher. 

Names  of 
holders 

as  far  as 
known. 

Residenoe  (if 

unknown,  that 

fact  must  be 

stated). 

Place  where 
contracted. 

Nature   of   liability,    whether   same 
was  contracted  as  partner  or  joint 
contractor,  or  with  anv  other  per- 
son; and,  if  so,  with  whom. 

Amoont. 

• 

Total 

e. 

- 

1 

1 

-,  Petitioner. 
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Schedule  A.  (5) 

m 

Accommodation  paper, 

(N.  B.— •  The  dates  of  the  notee  or  bills,  and  when  due,  with  the  names  and  residences  of  the  drawers, 
makers,  and  acceptors  thereof,  are  to  be  set  forth  under  the  names  of  the  holders:  if  the  bankrupt  be  liable 

ated  accordingly.     If  the  names  of  the  holders 


as  drawer,  maker,  acceptor,  or  indorser  thereof,  it  is  to  be  stated 

are  not  known,  the  name  of  the  last  holder  known  to  the  debtor  should  be  stated,  with  his  residence. 

particulars  as  to  other  commercial  paper.] 


Same 


Reference  to 
ledger  or 
voucher. 

Names  of 
holders. 

Residences 

(if  unknown, 

that  fact 

must  be 

stated). 

Names  and 

residence  of 

persons  ao- 

commodated. 

Place  where 
contracted. 

Whether   liability   was 
contracted    as    partner 
or  Joint  contractor,  or 
with  any  other  person; 
and,  if  so,  with  whom. 

Amount. 

• 

• 

• 

• 

• 
Total 

$ 

c. 

• 

'f  Petiiioner. 


Oath  to  Scbsdxjim  A. 

United  States  of  America,  District  of ,  ss : 

On  this day  of ,  A.  D.  18 — ,  before  me  personally  came  —  — — , 

the  person  mentioned  in  and  who  subscribed  to  the  foregoing  schedule,  and  who,  being 
by  me  first  duly  sworn,  did  declare  the  said  schedule  to  be  a  statement  of  all  his 
debts,  in  accordance  with  the  acts  of  Congress  relating  to  bankruptcy. 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D,  18 — , 


[Offloial  charaater.} 


SCHEDULE  B.—  STATEMENT  OP  ALL  PROPERTY  OP  BANKRUPT. 

Schedule  6.  (1) 
Re<U  estate. 


Location  and  description  of  all  real  estate  owned 
by  debtor,  or  held  by  him. 

thereon,  if  any, 
and  dates 
thereof. 

• 
Statement  of 
particulars  r»> 
lating  thereto. 

Estimated 
value. 

• 

Total 

$ 

0. 

-,  Petitioner. 
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6CHEDULB  B.    (2) 

Permmal  property. 


a. — Cuh  on  hand . 


6. — ^Bills  of  exchange,  promiasory  notes,  or  aeoiiritiee  of  may 
description  (eacn  to  be  set  out  separately) 

—  business  of  ,  at  


c. — Stock  in  trade,  in 
of  the  value  of 


d. — Household   goods   and    furniture,    household    stores, 
wearing  apparel  and  ornaments  of  the  person,  via. . 

9. — Books,  prin^,  and  pictures,  vis 


/.—Horses,  cows,  sheep,  and  other  animals  (with  number 
of  each),  vis 

0--*"-Carriages  and  other  vehicles,  via 

h. — Farming  stock  and  implements  of  husbandry,  vis. . . . 

i. — Shipping,  and  shares  in  vessels,  via 

k. — Machinery,   fixtures,  apparat^,   and  toob  used  in 
business,  with  the  place  where  each  is  situated,  vis. 

I. — Patents,  copyrights,  and  trade-marks,  vis 


m. — Goods  or  personal  property  of  any  other  description, 
with  the  place  where  each  is  situated,  vis 


'f  Petitioner, 


60HEDULB  B.  (S) 
Ohoaea  in  action. 


a. — Debts  due  petitioner  on  open  account . 


b. — Stooka  in  incorporated  companies,  interest  in  j(Hnt  stook 
companies,  and  negotiable  bonds 


c. — ^Policies  of  insuranos. 


d. — Unliquidated  claims  ci  every  nature,  with  their  eatimatad 
value 


•■-^-Deposits  of  money  in  banking  institutions  and  elsewhere. . 


Total 


Dollars. 


Cents. 


-,  Petitioner, 
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6CHEDULB  B.    (4) 

Property  in  reversion,  remainder  or  ewpectcmcy,  inoluding  property  held  tn  tntat  for 
the  debtor  or  subject  to  way  power  or  right  to  dispose  of  or  to  charge. 

[N.  B. — ^A  partioular  deacription  of  each  intereet  must  be  entered.  If  all  or  any  of  the  debtor's  property 
has  been  oonvmred  by  deed  of  alignment,  or  otherwise,  for  the  benefit  of  creditors,  the  date  of  such  deed 
should  be  stated,  the  name  and  address  of  the  person  to  whom  the  property  was  conveyed,  the  amount  realised 
from  the  prooeeos  thereof,  and  the  disposal  of  the  same,  as  far  as  known  to  the  debtor.] 


Qeneral  interest. 

Particular  description. 

Supposed  value  of 
my  interest. 

Interwrt  in  land ^ .  e  ...  ^ .. .   . .  ^ 

TMt 

$ 

0. 

Personal  property ,' . . . 

Property  in  money,  stock,  shares,  oonds,  annuities,  etc. . 
Ricfats  and  powMSi  legacies  and  bequests 

Property  heretofore  conveyed  for  benefit  of  ereditore. 

What  portion  of  debtor's  property  has  been  conveyed  by 
deed  of  assignment,  or  otherwise,  for  benefit  of  creditors; 
date  of  such  deed,  name  and  address  of  party  to  whom 
conveyed:  amount  realised  therefrom,  and  disposal  of 
same,  so  far  as  known  to  debtor 

Total. 

Amount  realised 
from  proceeds  of 
property     con- 
veyed. 

$ 

What  sum  or  sums  have  been  paid  to  coimsel,  and  to  whom, 
for  services  rendered  or  to  be  rendered  in  this  bankruptcy 

PeHtioner. 


Schedule  B.  (6) 

A,  particular  statement  of  the  property  claimed  as  emempted  from  the  operation  of  the 
acts  of  Congress  relating  to  ba/nkruptcy,  giving  each  item  of  property  and  its 
valuation;  and,  if  any  portion  of  it  is  real  estate,  its  location,  description,  and 
present  use. 


Total 

Valuation. 

Military  uniform,  arms,  and  eQuipments 

$ 

c 

Property  claimed  to  be  exempted  by  state  laws;  its  valu- 
ation; whether  real  or  personal;  its  description  and 
present  use;  and  reference  given  to  tho  statute  <^  the 
state  creating  the  exemption 

-,  Petitioner, 
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SOHKDULB  B.    (6) 

BOOKS.  PAPERS.  DEEDS.  AND  WRITINOS  RELATING  TO  BANKRUPT'S  BUSINESS 

AND  ESTATE. 

The  following  is  a  true  list  of  all  books,  papen,  deeds,  and  writings  relating  to  my  trade,  basinesB.  deal- 
ings, estate,  and  effects,  or  any  part  thereof,  which,  at  the  date  of  this  petition,  are  in  my  possession  or  under 
my  cnstody  and  control,  or  which  are  in  the  possession  or  custody  of  any  person  in  trust  for  me,  or  for  my 
use.  benefit,  or  advantage;  and  also  of  all  others  which  have  been  heretofore,  at  any  time,  in  my  posssssinn. 
or  under  my  custody  or  control,  and  which  are  now  held  by  tiie  parties  whose  names  are  hereinafter  set  forth 
with  the  reason  for  their  custody  of  the  same. 


F0«i*iofMr. 


Oatk  to  Sohxduli  B. 


B8: 


United  States  of  America,  District  of  

On  this day  of ,  A.  D.  18 — ,  before  me  personally  came , 

the  person  mentioned  in  and  who  subscribed  to  the  foregoing  schedule,  and  who, 
being  by  me  first  duly  sworn,  did  declare  the  said  schedule  to  be  a  statement  of  all 
his  estate,  both  real  and  personal^  i&  aoeordMiee  with  the  aots  of  Congress  relating  to 
bankruptd^* 


lOffioial  oKoiracter.} 


SuMHABT  (nr  Dbbts  ahd  Aflflns. 

Uttom  the  statements  of  the  bankrupt  in  Schedules  A  and  B.] 


Schedule  A 

1(1) 

«            a 

1(2) 

m            u 

1(3J 
14) 

m            m 
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Other  debts  preferred  by  law 

Secured  claims 

Unsecured  ^l""*^ 
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thereto 

Accommodation  paper 

Sehedule  A.  total 
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Property  claimed  to  be  excepted 
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[FoEM  No.  2.] 
Pastnebship  Pbtiteon. 


To  fhe  Honorable 


Judge  of  the  District  Court  of  the  United  States 

for  the District  of : 

The  petition  of respectfully  represents: 

That  your  petitioners  and have  been  partners  under  the  firm  name 

of ,  having  their  principal  place  of  business  at  ,  in  the  county 

of ,  and  district  and  state  of ,  for  the  greater  portion  of  the  six  months 

next  immediately  preceding  the  filing  of  this  petition;  that  the  said  partners  owe 
debts  which  they  are  unable  to  pay  in  full;  that  your  petitioners  are  willing  to 
surrender  all  their  property  for  the  benefit  of  their  creditors,  except  such  as  is  exempt 
by  law,  and  desire  to  obtain  the  benefit  of  the  acts  of  Congress  relating  to  bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by oath     ,  contains 

a  full  and  true  statement  of  all  the  debts  of  said  partners,  and,  as  far  as  possible, 
the  names  and  places  of  residence  of  their  creditors,  and  such  further  statements 
concerning  said  debts  as  are  required  by  the  provisions  of  said  acts. 

That  the  schedule  hereto  annexed,  marked  B,  verified  by oath     ,  contains  an 

accurate  inventorv  of  all  the  pro])erty,  real  and  personal,  of  said  partners,  and  such 
further  statements  concerning  said  property  as  are  required  by  the  provisions  of 
said  acts. 

And  said further  states  that  the  schedule  hereto  annexed,  marked  C, 

verified  by  his  oath,  contains  a  full  and  true  statement  of  all  his  individual  debts, 
and,  as  far  as  possible,  the  names  and  places  of  residence  of  his  creditors,  and  such 
further  statements  concerning  said  debts  as  are  required  by  the  provisions  of  said 
acts;  and  that  the  schedule  hereto  annexed,  marked  D,  verified  by  nis  oath,  contains 
an  accurate  inventory  of  all  his  individual  property,  real  and  personal,  and  such 
further  statements  concerning  said  property  as  are  required  by  the  provisions  of 
said  acts. 

And  said further  states  that  the  schedule  hereto  annexed,  marked  E, 

verified  by  his  oath,  contains  a  full  and  true  statement  of  all  his  individual  debts, 
and,  as  far  as  possible,  the  names  and  places  of  residence  of  his  creditors,  and  such 
further  statements  concerning  said  debts  as  are  required  bv  the  provisions  of  said 
acta;  and  that  the  schedule  hereto  annexed,  marked  F,  verified  by  his  oath,  contains 
an  accurate  inventory  of  all  his  individual  property,  real  and  personal,  and  such 
further  statements  concerning  said  property  as  are  required  by  the  provisions  of 
said  acts. 

And  said further  states  that  the  schedule  hereto  annexed,  nmrked  G, 

verified  by  his  oath,  contains  a  full  and  true  statement  of  all  his  individual  debts, 
and,  as  far  as  possible,  the  names  and  places  of  residence  of  his  creditors,  and  such 
further  statements  concerning  said  debts  as  are  required  by  the  provisions  of  said 
acts;  and  that  the  schedule  hereto  annexed,  marked  H,  verified  by  nis  oath,  contains 
an  accurate  inventory  of  all  his  individual  property,  real  and  personal,  and  such 
further  statements  concerning  said  property  as  are  required  by  the  provisions  of 
said  acts. 

And  said further  states  that  the  schedule  hereto  annexed,  marked  J, 

verified  by  his  oath,  contains  a  full  and  true  statement  of  all  his  individual  debts, 
and,  as  far  as  possible,  the  names  and  places  of  residence  of  his  creditors,  and  such 
further  statements  concerning  said  debts  as  are  required  by  the  provisions  of  said 
acts,  and  that  the  schedule  hereto  annexed,  marked  K,  verified  by  his  oath,  contains 
an  accurate  inventory  of  all  his  individual  property,  real  and  personal,  and  such 
further  statements  concerning  said  property  as  are  required  by  the  provisions  of 
said  acts. 

Wherefore  your  •petitionerfl  pray  that  the  said  firm  may  be  adjudged  by  a  decree 
of  the  court  to  be  bankrupts  within  the  purview  of  said  acta. 


,  Attorney,  Petiticm^n. 

,  the  petitioning  debtors  mentioned  and  described  in  the  foregoing 

petition,  do  hereby  make  solemn  oath  that  the  statements  contained  therein  are  true 
according  to  the  best  of  their  knowledge,  information  and  belief. 


PetiiUmerB. 
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Subscribed  and  sworn  to  before  me  thU  '     day  of ,  A.  D.  18 — . 

[Official  character. X 


[Sehedulea  to  be  annexed  corresponding  with  schedules  under  Form  No.  1.] 

[Form  No.  3.] 

Obeditqrs'   Petitton. 

To  the  Honorable    •  ,  jud^e  of  the  District  Court  of  the  United  States 

for  the  district  of  : 


The  petition  of ,  of ,  and ,  of ,  and 

-,  of  ,  respectfully  shows: 


That ,  of ,  has  for  the  greater  portion  of  six  months  next  pre- 

cedinir  the  date  of  filing  this  petition,  had  his  principal  place  of  business,  [or  resided, 
or  had  his  domicilel  at  ,  in  the  county  of  and  state  and  district  afore- 
said, and  owes  debts  to  the  amount  of  $1,000. 

That  your  petitioners  are  creditors  of  said ,  having  provable  claims 

amounting  in  the  aggregate,  in  excess  of  securities  held  by  them,  to  the  sum  of 
$500.    That  the  nature  and  amount  of  your  petitioners'  claims  are  as  follows: 


And  your  petitioners  further  represent  that  said  is  insolvent,  and 

that  within  four  months  next  preceding  the  date  of  this  petition  the  said 

committed  an   act  of  bankruptcy,   in   that  he  did  heretofore,  to  wit,  on  the  

day  of 


Wherefore   your   petitioners   pray   that   service   of   this   petition,  with   a   subpoena, 

may  be  made  upon  -  ,  as  provided  in  the  acts  of  Congress  relating  to 

bankruptcy,  and  that  he  may  be  adjudged  by  the  court  to  be  a  bankrupt  within  the 
purview  of  said  acts. 


Petitioners 
',  Attorney. 


Cnited  States  of  America.  District  of  ,  sst 

, , ,  being  three  of  the  petitioners  above 

named,  do  hereby  make  solemn  oath  that  the  statements  contained  in  the  foregoing 
petition,  subscribed  by  them,  are  true. 

Before  me, ,  this  day  of  ,  189 — . 


t  Official  character,  ] 
[Schedules  to  be  annexed  corresponding  with  schedules  under  Form  No.  1.] 


[Form  No.  4.] 
Order  to  Show  Cat-se  upon    Creditors'  PETiTioif. 
In  the  District  Court  of  the  Ignited  States  for  the District  of 


In  the  matter  of 


In  Bankruptoj. 


ITpon  consideration  of  the  petition  of that  .    be  dedared 

a  bankrupt,  it  is  ordered  that  the  said do  appear  at  this  court,  as  a 

court  of  bankruptcv,  to  be  liolden  at ,  in  the  district  aforesaid,  on  the day 

of  ■,  at  —  oVlock  in  tiie  noon,  and  show  cause,  if  any  there  be,  why  the 

prayer  of  said  petition  should  not  be  granted;  and 
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It  is  further  ordered  that  a  copy  of  said  petition,  together  with  a  writ  of  subpoena. 

be  served   on   said  ,'  by  delivering  the  same  to  him   personally  or  by 

leavin^r  the  same  at  his  last  usual  place  of  abode  in  said  district,  at  least  five  days 
before  the  day  aforesaid. 

Witness  the  Honorable ,  judge  of  the  said  court,  and  the  seal  thereof, 

at ,  in  said  district,  on  the day  of ,  A.  D.  18 — . 

(    Seal  of    )  , 

( the  court,  j  Clerk. 

[Form  No.  5.] 

SUBPCENA    TO    AlLE»ED    BANKRUPT. 

United  States  of   America,  District  of  . 

To ,  in  said  district,  greeting: 

For  certain  causes  offered  before  the'  District  Court  of  the  United  States  of  America 

within  and  for  the  district  of  ,  as  a  court  of  bankruptcy,  we  command 

and  strictly  enjoin  you,  laying  all  other  matters  aside  and  notwithstanding  any 
excuse,  that  you   personally  appear  before  our  said  District  Court  to  be  holden  at 

,  in  said  district,  on  the day  of ,  A.  D.  189 — , to 

answer  to  a  petition  filed  by in  our  said  court,  praying  that  you  may 

be  adjudged  a  bankrupt;  and  to  do  further  and  receive  that  which  our  said  District 
Court  shall  consider  in  this  behalf.  And  this  you  are  in  no  wise  to  omit,  under  the 
pains  and  penalties  of  what  may  befall  thereon. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal  thereof, 

at ,  this day  of ,  A.  D.  189—. 

'    Seal  of    >  , 

the  oourt. )  Clerk. 

[Form  No.  6.] 


1 


Denial  of  Bankruftct. 
In  the  District  Court  of  the  United  States  for  the Distriet  of 


In  the  matter  of 


In  Bankruptoj. 


At ,  in  said  district,  on  the day  of ,  A.  D.  18^. 

And  now  the  said ' appears,  and  denies  that  he  has  committed  the  act 

of  bankruptcy  set  forth  in  said  petition,  or  that  he  is  insolvent,  and  avers  that  he 
should  not  be  declared  bankrupt  for  any  cause  in  said  petition  alleged;  and  this  he 
prays  may  be  inquired  of  by  the  court  [or,  he  demands  that  the  same  may  be  inquired 
of  by  a  jury].  

Subscribed  and  sworn  to  before  me  this day  of  — — ,  A.  D.  18 — . 


iOffioial  charaoter.] 


[Form  No.  7.1 
Order  for  Jury  Triau 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


^    In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  18 — . 

Upon  the  demand  in  writing  filed  by ,  alleged  to  be  a  bankrupt,  that 

the  fact  of  the  commission  by  him  of  an  act  of  bankruptcy,  and  the  fact  of  his 
insolvency  may  be  inquired  of  by  a  jury,  it  is  ordered,  that  said  issue  be  submitted 
to  a  jury. 

J    Seal  of    )  , 

/  the  court.  )  Clerk. 
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[Form  No.  8.] 

Special  Wabbant  to  Mabshai* 
In  the  District  Court  of  the  United  States  for  the Distriel  ni 


In  the  matter  of 


In  Bankraptcy. 


To  the  marshal  of  said  district  or   to  either  of  his  deputies,  greeting: 
Whereas  a   petition   for  adjudication  of  bankruptcy  was,  on   the  - 


-,  A.  D.  18 — ,  filed  against 


of  the  county  of 


— -  day  of 

and  state  of 


in  said  district,  and  said  petition  is  still  pending;   and  whereas  it  satisfac- 
torily   appears    that    said    has    committed    an    act    of    bankruptcy    [or   has 

neglected  or  is  neglecting,  or  is  about  to  so  neglect  his  property  that  it  has  thereby 
deteriorated  or  is  thereby  deteriorating  or  is  about  thereby  to  deteriorate  in  value], 
you  are  therefore   authorized   and  required  to   seize  and  take   possession  of  all  the 

estate,  real  and  personal,  of  said ,  and  of  all  his  deeds,  books  of  account, 

and  papers,  and  to  hold  and  keep  the  same  safely  subject  to  the  further  order  of 
the  court. 

Witness  the  Honorable ,  judge  of  the  said  court,  and  the  seal  thereof, 

at ,  in  said  district,  on  the  — —  of  — ,  A.  D.  189 — . 


I 


Seal  of    ) 
the  court.  J 


OUrk, 


BETUBN  BT  MABSHAL  THKRBOIT. 

By  virtue  of  the  within  warrant,  I  have  taken   possession   of  the  estate  of  the 

within-named ,  and  of  all  his  deeds,  books  of  aoootmt,  and  papers  which 

have  come  to  my  knowledge. 


Marahai  [or  Deputy  Manhal], 


Fees  mnd  eapenaet. 


1.  Sendee  of  warrant 

2.  NeccoBory  trayel,  at  the  rate  of  bx  oents  a  mile  eadi  way 

8.  Aetosl  iTpimwi  in  eortody  of  itraperty  aad  other  lervioai  aa  folloi«s 


District  of 


A.  D.   18—. 


Personally  appeared  before  me  the  said 


Marghgl  [or  Deputy  Marehal], 


-,  and  made  oath  that  the  above 


expenses  returned  by  him  have  been  actually  incurred  and  paid  by  him,  and  are  just 
and  reasonable. 


Referee  in  Bamkruptey. 


[Form  No.  0.] 
BoKDs  OF  Petitionino  CBn>rroB. 


Know  an  men  by  these  presents:  That  we. 


-,  as  sureties,  are  held  and  firmly  bound  unto 
just  sum  of dollars,  to  be  paid  to  the  said 


as  principal,  and 


in  the  full  and 
-,  executors,  adminis- 


trators, or  assigns,  to  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors,  and  administrators,  jointly  and  severally,  by  these  presents. 
Signed  and  sealed  this day  of ,  A.  D.  189 — . 
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The  condition   of  this  obligation  is  such  that  wfiereas  a  petition   in  bankruptcy 

BAB  been  filed  in  the  District  Court  of  the  United   States  for  the  district 

^' against  the  said  ,  and  the  said has  applied  to  that  court  for 

A  warrant  to  the  marshal  of  said  district  directing  him  to  seize  and  hold  the  property 

tS-**^ »  subject  to  the  further  orders  of  said  District  Court. 

•*  *i?^'  t^«refore,  if  such  a  warrant  shall  issue  for  the  seizure  of  said  property,  and 

if  the  said shall  indenmify  the  said for  such  damages  as 

he  shall  sustain  in  the  event  such  seizure  shall  prove  to  have  been  wrongfully 
obtained,  then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

Sealed  and  delivered  in  presence  of  —  [seal.] 

»  [8SAL.] 

1.1  [bbalJ 

Approved  this day  of ,  A.  D.  18»-^ 


Di9triot  Judge, 


[FoBM  No.  10.] 

BOITD  TO  MASBHAZh 

Know  an  men  by  these  presents:     That  we, ,  m  principal,  and 

-,  as  sureties,  are  held  and  firmly  bound  unto ,  marshal  of 


the  United  States  for  the district  of ,  in  the  full  and  just  sum  of- 

doUars,  to  be  paid  to  the  said ,  his  executors,  a^inistrators,  or  assigns, 

to  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  ezeeutora, 
and  administrators,  jointly  and  severally,  by  these  presents. 
Signed  and  sealed  this day  of ,  A.  D.  189—. 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bankruptcy  has 

been  filed  in  the  District  Court  of  the  United  States  for  the district  of , 

against  the  said ,  and  the  said  court  has  issued  a  warrant  to  the  marshal 

of  the  United  States  for  said  district,  directing  him  to  seize  and  hold  property  of 

the  said ^ ,  subject  to  the  further  order  of  the  court,  and  the  said  property 

has  been  seized  by  said  marshal  as  directed,  and  the  said  District  Court  upon  a 
petition  of  said has  ordered  the  said  property  to  be  released  to  him. 

Now,   therefore,   if  the   said   property '  shall   be  released   aooordingly  to   the  said 

— —  ,  and  the  said ,  being  adjudged  a  bankrupt,  shall  turn 

over  said  property  or  pay  the  value  thereof  in  money  to  the  trustee,  then  the  above 
obligation  to  be  void;  otherwise  to  remain  in  full  force  and  virtue. 

^Sealed  and  delivered  in  the  presence  of  [sbal.] 

[SKAL.] 

■  [SBAL.] 

Approved  this day  of  — — ,  A.  D.  180— s 

Diitrict  Judge, 

[FOBM  No.  11.] 
Adjttdioation  that  Debtor  is  not  BAioaxTFT. 
In  fhs  District  Court  of  the  United  States  for  the Distriei  of k 


In  the  matter  of 


In  Bankrupt<7, 


At ,  in  said  district,  on  day  of  ,  A.  D.  18 — ,  before  the  Hon- 
orable   ,  judge  of  the district  of . 

This  cause  came  on  to  be  heard  at  ,  in  said  court,  upon  the  petition  of 

that be  adjudged  a  bankrupt  within  the  true  intent  and 


meaning  of  the  acts  of  Congress  relating  to  bankruptcy,  and  [Here  state  the  pro- 
ceedings ^  whether  there  was  no  opposition,  or^  if  opposed,  state  what  proceedings  were 
had.^ 
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And  thereupon,  and  upon  consideration  of  tlie  proofs  in  said  cause  [and  the  argu- 
menta  of  counsel  thereon,  if  any],  it  was  found  that  the  facts  set  forth  in  said  petition 

were  not  proved;   and  it  is  therefore  adjudged  that  said was  not  a 

bankrupt,  and  that  said  petition  be  dismissed,  with  costs. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal  thereof, 

at »  in  said  district,  on  the day  of .  A.  D.  18—. 

'    Seal  of    )  .         , 

the  court.)  Olmh* 


{ 


[FoBic  No.  12.] 
Adjttdicatidn  of  Bankbuftot. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Biirnhnupt  . 


^In  Bankrupt<7. 


-A.t  ,  in  said  district,  on  the  day  of  ,  A.  D.  18—,  before  the 

Honorable ,  judge  of  said  court  in  bankruptcy,  the  petition  of  

that be  adjudged  a  bankrupt,  within  the  true  intent  and  mean- 
ing of  the  acts  of  Congress  relating  to  bankruptcy,  having  been  heard  and  duly  con- 
sidered, the  said is  hereby  declared  and  adjudged  bankrupt  accordingly. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal  thereof, 

at *  in  eaid  district,  on  the day  of »  A,  D,  18—. 

'    Seal  of    )  ' ^ 

the  court.)  OltHg* 


1 


[FOBM  No.  IS.] 
AvpoiNTifENT,  Oath,  aih)  Refobt  or  AFPBAisns. 
In  the  District  Court  of  the  United  States  for  the Dietrict  of 


In  the  matter  of 


Bankrupt  . 


In  Banknipi<qr. 


It  is  ordered  that ,  of , of .  tnd 


,  of  ,  three  disinterested  persons,  be,  and  they  are  hereby,  appointed 

appraisers  to  appraise  the  real  and  personal  property  belonging  to  the  esUte  of  the 
said  bankrupt  set  out  in  the  schedules  now  on  file  in  this  court,  and  report  their 
appraisal  to  the  court,  said  appraisal  to  be  made  as  soon  as  may  be.  and  the 
appraisers  to  be  duly  sworn. 

Witness  my  hand  this day  of ,  A.  D.  18 


Referee  in  Bankruptey, 
District  of  .  ss; 


Personally  appeared  the  within-named and  severally  made  oath  that 

they  will  fully  and  fairly  appraise  the  aforesaid  real  and  personal  property  according 
to  their  best  skill  and  judgment.  r    r     j  a 


Subscribed  and  ewom  to  before  me  this day  of ,  A.  D.  189^-. 


[Official  character,} 
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We,  the  undersigned,  having  been  notified  that  we  were  appointed  to  estimate  and 
appraise  the  real  and  personal  property  aforesaid,  have  attended  to  the  duties 
assigned  us,  and  after  a  ttlriet  examination  and  careful  inquiry,  we  do  estimate  and 
appraise  the  same  as  follows: 


In  witness  whereof  we  hereunto  set  our  hands,  at 
A.  D.  1&— . 


this 


day  of 


IFgbm  "So.  14.] 
Qbdeb  of  Refkbengb. 
In  the  District  Court  of  the  United  States  for  the  - 


District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcj. 


Whereas, 
on  the 


day  of 


-,  of 


-,  in  the  county  of 


and  district  aforesaid, 


,  A.  D.  18 — ,  was  duly  adjudged  a  bankrupt  upon  a  peti- 
tion filed  in  this  court  by  [or,  against]  him  on  the day  of ,  A.  D.  189 — , 

according  to  the  provisions  of  the  acts  of  Congress  relating  to  bankruptcy. 

It  is  thereupon  ordered,  that  said  matter  be  referred  to  — ,  one  of  the 

referees  in  bankruptcy  of  this  court,  to  take  such  further  proceedings  therein  as  are 

required  by  said  acts;  and  that  the  said shall  attend  before  said  referee 

on  the  day  of  at  ,  and  thenceforth  shall  submit  to  such  orders 

as  may  be  made  by  said  referee  or  by  this  court  relating  to  said  bankruptcy. 

Witness  the  Honorable 

at ,  in  said  district,  on  the  — 


{ 


Seal  of    ) 
the  court.) 


-$  judge  of  the  said  court,  and  the  seal  thereof, 
day  of ,  A.  D.  18—. 


Clerk. 


[FoBM  No.  15.1 
Okdeb  qf  Refebknce  in  Judge's  Ajbsenob. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


In  Bankrupt<7. 


Whereas  on  the 
,  of 


day  of 


in  the  county  of 


A.  D.   18 — ,  a  petition  was  filed  to  have 


and  district  aforesaid,  adjudged 


a  bankrupt  according  to  the  provisions  of  the  acts  of  Congress  relating  to  bank- 
ruptcy; and  whereas  the  judge  of  said  court  was  absent  from  said  district  at  the 
time  of  tiling  said  petition  lor,  in  case  of  involuntary  bankruptcy,  on  tlie  next  day 
after  the  last  day  on  which  pleadings  might  have  been  filed,  and  none  have  been  filed 
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by  the  bankrupt  or  any  of  his  creditors],   it   is  thereupon   ordered  that   tlie   said 

matter  be  referred  to  — ,  one  of  the  referees  in  bankruptcy  of  this  court. 

to  consider  said  petition  and  take  such  proceedings  therein  as  are  required  by  said 

acts;  and  that  the  said shall  attend  before  said  referee  on  the  ■ 

day  of y  A.  D.  189 — ,  at . 

Witness  my  hand  and  the  seal  of  the  said  court,  at  ,  in  said  district,  oa 

the day  of .  A.  D.  18»— . 

(    Seal  of    1  , 

\  the  oourt  j  ClerJb. 

[FOBM  No.  10.] 

Rehbues's  Oath  ov  Oftiob. 

I, ,  do  solemnly  swear  that  I  will  administer  justice  without  respect 

to  persons,  and  do  equal  right  to  the  poor  and  to  the  rich,  and  that  I  will  faithfully 
and  impartially  discharge  and  perform  all  the  duties  incumbent  on  me  as  referee  in 
bankruptcy,  according  to  the  best  of  my  abilities  and  understanding,  agreeably  to 
the  Constitution  and  laws  of  the  United  States.    So  help  me  Gk>d. 

^^■^■^^■^^^  ^^^^^■^^"^» 

Subeoribed  and  awom  to  before  me  this day  of  ,  A.  D.  18 — , 


Dittrid  Judge, 


[Form  No.  17.] 
Boin>  OF  Refebeb. 


Know  an  men  by  these  presents:     That  we of as  principal, 

and of  and of  ,  as  sureties  are  held  and 

firmly  bound  to  the  United  States  of  America  in  the  sum  of  dollars,  lawful 

money  of  the  United  States,  to  be  paid  to  the  said  United  States,  for  the  payment  of 
which,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  189 — . 

The  condition  of  this  obligation  is  such  that  whereas  the  said has 

been  on  the  day  of  ,  A.  D.  18 — ,  appointed  by  the  Honorable  

>  judge  of  the  district  court  of  the  United  States  for  the  district  of 

a  referee  in  bankruptcy,  in  and  for  the  county  of  ,  in  said  district. 


tmder  the  acts  of  Congress  relating  to  bankruptcy. 

Now,  therefore,  if  the  said shall  well  and  faithfully  discharge  and 

perform  all  the  duties  pertaining  to  the  said  office  of  referee  in  bankruptcy,  then 
this  obligation  to  be  voia;  otherwise  to  remain  In  full  force  and  virtue. 
Signed  and  sealed 
m  the  presence  of 

,  [L.  8.] 

,   [L.  8.] 

,    [L.   8.1 

Approved  thia  —  day  of  ,  A.  D.  189 — 


DUtriot  Judge, 

[Form  No.  18.] 

NbncB  OF  F1B8T  MBEmro  of  Obeditobs. 

in  the  Diitriet  Oomi  of  the  United  States  for  the District  ol 

In  Bankruptcy. 


In  the  matter  of 


Bankrupt  . 


In  Bankrupt<7. 


To  the  creditors  of ,  of  ,  in  the  county  of ,  and  district 

aforesaid,    a   bankrupt. 

Notice  is  hereby  given  that  on  the  day  of  ,  A.  D.  18 — ,  the  said 

was  duly  adjudicated  bankrupt;  and  that  the  first  meeting  of  his  cred- 
itors will  be  held  at in  ,  on  the  day  of  .  A.  D.   18 — , 
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at 


o'clock  in  the 


^noon,  at  which  time  the  said  creditors  may  attend, 

prove   their   claims,   appoint   a   trustee,   examine   the   bankrupt,   and   transact   such 
other  business  as  may  properly  come  before  said  meeting. 

Referee  4n  B<mhruptcif. 


[FoBU  No.  19J 
Lest  or  Dbbtb  Pboved  at  Fibst  BAnRrnra. 
In  tlie  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptej, 


At 


-,   in  said  district,  on  the 
-,  referee  in  bankruptcy. 


day  of 


-,  A  D.   IB— ^  before 


The  following  is  a  list  of  creditors  who  have  this  day  proved  their  debts: 


Names  of  orediton 


Referee  in  Bankrupiey, 


[FoBK  No.  20.] 
GmnsAL  Lvrm  ov  Attymuist  in  Fact  whkn  Cbbditob  zb  iror 


Refbbbsntki  bt 


Attorney  at  Law. 
In  the  District  Court  of  the  United  States  for  the  « 


District  ol 


In  the  matter  of 


Bcmkrupi 


In  Bankjruptojy. 


To 


I, 


-,of 


-,  in  the  county  of 


and  State  of 


-,  do  hereby 


authorize  you,  or  any  one  of  you,  to  attend  the  meeting  or  meetings  of  creditors  of  the 
bankrupt  aforesaid  at  a  court  of  bankruptcy,  wherever  advertised  or  directed  to  be 
holden,  on  the  day  and  at  the  hour  appointed  and  notified  by  said  court  in  said 
matter,  or  at  such  other  place  and  time  as  may  be  appointed  by  the  court  for  holding 
such  meeting  or  meetings,  or  at  which  such  meeting  or  meetings,  or  any  adjournment 
or  adjournments  thereof  may  be  held,  and  then  and  there  from  time  to  time,  and  as 
often  as  there  may  be  occasion,  for  me  and  in  my  name  to  vote  for  or  against  an^ 
proposal  or  resolution  that  may  be  then  submitted  under  the  acts  of  Congress  relating 
to  bankruptcy;  and  in  the  choice  of  trustee  or  trustees  of  the  estate  of  ti^e  said  bank- 
rupt, and  for  me  to  assent  to  such  appointment  of  trustee;  and  with  like  powers  to 
attend  and  vote  at  any  other  meeting  or  meetings  of  creditors,  or  sitting  or  sittings 
of  the  court,  which  may  be  held  therein  for  any  of  the  purposes  aforesaid;  also  to 
accept  any  composition  proposed  by  said  bankrupt  in  satisfaction  of  his  debts,  and 
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to  receive  payment  of  dividends  and  of  money  due  me  under  any  composition,  and  for 
any  other  purpose  in  my  interest  whatsoever,  with  full  power  of  substitution. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal  the • 

day  of ,  A.  D.  189—. 


Signed,  sealed,  and  delivered  in  presence  of 

m 

Acknowledged  before  me  this      ■  day  of 


%    [L.  8.] 


-,  A.  D.  189—. 


[Ojjiciof  character.} 


[FOBM  No.  21.] 

Special  Letteb  of  Attornet  in  Face. 


In  the  matter  of 


Bankrupt  . 


In  Baiikrupto!f» 


To 


I  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  of  ereditors  In 

this  matter,  advertised  or  directed  to  be  holden   at  ,  on   the  day  of 

,  before  ,   or  any  adjurnment  thereof,   and  then   and   there  — -^ for 

and  in  name  to  vote  for  or  against  any  proposal  or  resolution  that 

may  be  lawfully  made  or  passed  at  such  meeting  or  adjourned  meeting,  and  in  the 

choice  of  trustee  or  trustees  of  the  estate  of  the  said  bankrupt. 

.    [L.  s.] 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal  \he 

day  of ,  A.  D.  189—. 


Signed,  sealed,  and  delivered  in  presence  of 
Acknowledged  before  me  this day  of 


-,  A.  D.  189—. 


{Official  charact^.} 

[FoBM  No.  22.1 
Atpointment  or  Trustee  by  Creditobs. 
In  the  District  Ck)urt  of  the  United  States  for  the District  of  ^ 


In  the  matter  of 


xin  Bankruptcy. 


Bankrupt  . 


At 


in   said   district,   on   the 
-,  referee  in  bankruptcy. 


day   of 


A.  D.    18—,  before 


This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  creditors  in  the 
above  bankruptcy,  and  of  which  due  notice  has  been  given  in  the  [here  insert  the 
names  of  the  newspapers  in  which  notice  was  published] ,  we,  whose  names  are  here- 
under written,  being  the  majority  in  number  and  in  amount  of  claims  of  the  cred- 
itors of  the  said  bankrupt,  whose  claims  have  been  allowed,  and  who  are  present  at 

this  meeting,  do  hereby  appoint ,  of ,  in  the  county  of 

and  State  of  ,  to  be  the  trustee—  of  the  said  bankrupt  s  estate  and  effects. 


Signatures  of  creditors. 


Amount  of  debt. 


Cta. 
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Ordered   that  the   above   appointment  of   trustee —  be,   and   the   lame   is  hereby 
approved. 


Referee  in  Bankruptey, 


[FoBM  No.  2S.1 
Appointmeivt  of  Tbustee  bt  Refbbb. 
In  the  DUtrict  Court  of  the  United  States  for  the District  of 


-    "X 


In  the  matter  of 


Bankrupt 


^In  Bankrupt<7, 


J 


At ,  in  said  district,  on  the day  of ,  A.  D.  18 — ,  before 

referee  in  bankruptcy. 


This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  creditors  under 
the  said  bankruptcy,  and  of  which  due  notice  has  been  given  in  the  [here  insert  the 
names  of  the  newspapers  in  which  notice  was  published],  I,  the  undersigned  referee 
of  the  said  court  in  bankruptcy,  sat  at  the  time  and  place  above  mentioned,  pursuant 
to  such  notice,  to  take  the  proof  of  debts  and  for  the  choice  of  trustee  under  the  said 
bankruptcy;  and  I  do  hereby  certify  that  the  creditors  whose  claims  had  been  al- 
lowed and  were  present,  or  duly  represented,  failed  to  make  choice  of  a  trustee  of 

said  bankrupt's  estate,  and  therefore  I  do  hereby  appoint ,  of ,  in 

the  county  of and  State  of ,  as  trustee  of  the  same. 

Referee  in  Bankruptoy, 

[Form  No.  24.] 

NoncB  TO  Tbustee  of  His  Afpointmxnt. 
In  the  District  Court  of  the  United  States  for  the District  of  % 


In  the  matter  of 


Bankrupt 


In  Bankrupiejr. 


To ,  of ,  in  the  county  of ,  and  district  aforesaid: 

I  hereby  notify  you  that  you  were  duly  appointed  trustee  [or  one  of  the  trustees] 
of  the  estate'  of  the  above-named  bankrupt  at  the  first  meeting  of  the  creditors,  on 

the  day  of  ,  A.  D.  18 — ,  and  I  have  approved  said  appointment.     The 

penal  sum  of  your  bond  as  such  trustee  has  been  fixed  at  dollars.     You  are 

required  to  notify  me  forthwith  of  vour  acceptance  or  rejection  of  the  trust. 
Dated  at the  day  of  ,  A.  D.  18—. 

Referee  in  Bankruptcy, 

[FoBM  No.  25.] 

Bond  of  Trustee. 

Ejiow  all  men  by  these  presents:     That  we,  — >  o' >  *■  principal, 

and ,  of ,  and ,  of  — ,  as  sureties,  are  held  and 

firmly  bound  unto  the  United   States  of  America  in  the  sum  of  dollars,  in 
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lawful  money  of  the  United  States,  to  be  paid  to  the  said  United  States,  for  which 
payment,  well  and  truly  to  be  made,  we  bind  ouraelvea  and  our  heira,  executors,  and 
adminiatratore,  jointly  and  aeverally,  by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  189 — . 

The   condition   of   this  obligation   is   such,   that   whereas   the   above-named   

was,  on  the  day  of ,  A.  D.  189 — ,  appointed  trustee  in  the  case 

pending  in  bankruptcy  in  said  court,  wherein  -— ^— is  the  bankrupt,  and  he, 

the  said ,  has  accepted  said  trust  with  all  the  duties  and  obligations 

pertaining  thereunto: 

Now,   therefore,   if  the  said  ,  trustee  as  aforesaid,   shall  obey  such 

orders  as  said  court  may  make  in  relation  to  said  trust,  and  shall  faithfully  and  truly 
account  for  all  the  moneys,  assets,  and  effects  of  the  estate  of  said  bankrupt  which 
shall  come  into  his  hands  and  possession,  and  shall  in  all  respects  faithfully  perform 
all  his  official  duties  as  said  trustee^  then  this  obligation  to  be  void;  otherwise,  to 
remain  in  full  force  and  virtue. 

Signed  and  sealed  in 
presence  of 

■■  ,  [Seal.] 

-^—  — ^—  ■■  ,  [Seal.] 

■■  9  [SbaIm] 


tVoKM  N6.  96.] 

Qhmb  Affbovino  Trustbb'b  Bonn. 

At  A  court  of  bankruptcy,  held  in  and  for  the District  of  ,  at 

-,  this day  of ,  189—. 


Before ,  referee  in  bankruptcy,  in  the  District  Court  of  the  United 

States  for  the District  of  , 


In  the  matter  of 


^In  Bankmptcj. 


Bankrupt  . 


It  appearing  to  the  Court ,  of ,  and  in  said  district,  hM  been 

duly  appointed  trustee  of  the  estate  of  the  above-named  bankrupt,  and  has  given  a 
bond  with  sureties  for  the  faithful  performance  of  his  official  duties,  in  the  amount 

fixed  by  the  creditors  [or  by  order  of  the  courtl,  to  wit,  in  the  sum  of dollars, 

it  is  ordered  that  the  said  bond  be,  and  the  same  is  hereby,  approved. 


Referee  in  Bankruptcy, 


[FoBM  No.  27.] 
Obdbb  that  no  Tbustee  bb  AFPonmD. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


^In  Bankrupti^. 


Bankrupt  . 


It  appearing  that  the  schedule  of  the  bankrupt  discloses  no  assets,  and  that  no 
creditor  has  appeared  at  the  first  meeting,  and  that  the  appointment  of  a  trustee  of 
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the  bankrupt's  estate  is  not  now  desirable,  it  is  hereby  ordered  thftt,  until  further 
order  of  the  court,  no  trustee  be  appointed  and  no  other  meeting  of  the  creditors  be 
called. 


Bef&ree  4n  Banhruptoy, 


[FoiM  Ko.  28.] 
Qbdeb  vob  Examination  or  Bankbttft. 
In  the  Distriet  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Banknq»t47« 


At ,  on  the day  of ,  A.  D.  18 — . 

Upon  the  application  of ,  trustee  of  said  bankrupt  [or  creditor  of  said 

bankrupt],  it  is  ordered  that  said  bankrupt  attend  before ,  one  of  the 

referees  in  bankruptcy  of  this  court,  at on  the day  of ,  at 

o'clock    in   the  > ^noon,  to   submit  to  examination   under  the  acts  of  Congress 

relating  to  bankruptcy^  and  that  a  copy  of  this  order  be  delivered  to  him,  the  said 
bankrupt,  forthwith* 

,  Referee  im  Brntkntpicif. 


IFcfBM  No.  29.] 

ISZAMZNAITON   OF  BaNKBTTFT  OR  WITNESS. 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankrupt^. 


At  ,  in   said   district,   on   the   day  of  ,  A.  D.   IS—,  before 

,  one  of  the  referees  in  bankruptcy  of  said  court. 

,  of ,  in  the  county  of  ,  and  state  of -,  being  duly 

sworn   and   examined   at  the  time   and  place  above  mentioned,  upon  his  oath   says, 
{Here  insert  euhetanoe  of  eofanUnation  of  pa/rty,] 

,  Referee  in  Bankruptoy. 


[Fork  No.  30.] 

SVmCONB  TO  WtrNSSS. 


To "t 

Whereas '• — ,  of ,  in  the  county  of ,  and  state  of  ,  hap 

been  diUy  adjudged  bankrupt,  and  the  proceeding  in  bankruptcy  is  pending  in  the 
District  Court  of  the  United  States  for  the district  of , 

These  are  to  require  you,  to  whom  this  summons  is  directed,  personally  to  be  and 

appear  before ,  one  of  the  referees  in  bankruptcy  of  the  said  court, 

at ,  on  the day  of ,  at o'clock  in  the ^noon,  then  and 

there  to  be  examined  in  relation  to  said  bankruptcy. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal  thereof 

at ,  this day  of ,  A.  D.  189—. 


■»— ^ 
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Bbtubn  of  Suuxonb  to  Witness. 
In  tliA  District  Court  of  the  United  Statea  for  the District  of 


In  the  matter  of 


Bankrupt  , 


In  Bankruptcy; 


On  this 


day  of 


in  the  county  of 

on  ,  the  - 

of  ,  in  the  county  of 


-,  A.  D.  18 — ,  before  me  came 


-.of 


and  state  of 


,  and  makes  oath,  and  says  that  he  did, 

day  of  ,  A.  D.  189 — ,    personally   serve   , 

and  state  of  ,  with  a  true  copy  of  the 


summons  hereto  annexed,  by  delivering  the  same  to  him;  and  he  further  makes 
oath,  and  says  that  he  is  not  interested  in  the  proceeding  in  bankruptcy  named  in 
said  summons. 


Subscribed  and  sworn  to  before  me  this 


day  of 


-,  A.  D.  18—. 


[Form  No.  81.] 
Pboof  of  Unsbcubed  Debt. 
In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


^   In  Bankrupiey. 


Bankrtipi  . 


At 
came 


-,  in  said  district  of  ,  on  the 

-,  of ,  in  the  county  of 


day  of 


,  A.  D.  18^ — , 

-,  in  said  district  of ,  and 

made  oath,  and  says  that ,  the  person  by  [or  against]  whom  a  petition 

for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 

petition,  and  still  is,  justly  and  truly  indebted  to  said  deponent  in  the  sum  of 

dollars;  that  the  consideration  of  said  debt  is  as  foUof^s:  — — ^— — — — 


that  no  part  of  said  debt  has  been  paid  [except- 


]; 


that  there  are  no  set-offs  or  counterclaims  to  the  same  [except- 


— : ^> 

and  that  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  his  knowledge  or 
belief,  for  his  use,  had  or  received  any  manner  of  security  for  said  debt  whatever. 


Subscribed  and  sworn  to  before  me  this 


day  of 


Creditor, 

',  A.  D.  18—. 


lOffioidl  oKofruatmr,} 


[FOBM  No.  32.] 
Pboof  of  Secubed  Diet. 
In  the  Distriot  Court  of  the  United  States  for  the  — 


Distriet  of 


In  the  matter  of 


Bankrupt  . 


-  In  Bankrupt^. 


At 
came 


-,  in  said  distriot  of  ,  on  the 

,  of ,  in  the  coimty  of  - 


day  of 


,  A.  D.  180—, 

-,  in  said  district  of .  and 
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made  oath,  and  says  that ,  the  person  by  [or  against]  whom  a  petition 

for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 

petition,  and  still  is,  justly  and  truly  indebted  to  said  deponent,  in  the  sum  of 

dollars;  that  the  consideration  of  said  debt  is  as  follows 

;  that  no  part  of  said  debt  has  been  paid  [except 


] ;    that  there  are  no  set-offs  or  counterclaims  to  the  same 

[except ];   and  that  the  only  securities  held  by  this  deponent  for  said 

debt  are  the  following: — 


9 

Creditor. 


Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  18- 


[Official  oharaoierJ] 


[Form  No.  33.] 
Proof  of  Debt  Due  CoBFOBAnoir. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


»  In  Bankruptij. 


Bankrupt  . 


At  ,  in  said  district  of  ,  on  the  day  of  f  A.  D.  189 — , 

came ,  of  •— ,  in  the  coimty  of  ,  and  state  of  ,  and 

made  oath  and  says  that  he  is of  the ,  a  corporation  incorporated  by  and 

under  the  laws  of  the  state  of  ,  and  carrying  on  business  at  ,  in  the 

county  of  and  state  of  ,  and  that  he  is  duly  authorized  to  make  this 

proof,  and  says  that  the  said ,  the  person  by  [or  against]  whom  a  petition 

for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  the 
said  petition  and  still  is  justly  and  truly  indebted  to  said  corporation  in  the  sum 
of dollars;  that  the  consideration  of  said  debt  is  as  follows:  


;   that  no  part  of  said  debt  has  been  paid   [except 

]; 


that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 


1; 

and  that  said  corporation  has  not,  nor  has  any  person  bv  its  order,  or  to  the  knowl- 
edge or  belief  of  said  deponent,  for  its  use,  had  or  received  any  manner  of  security 
for  said  debt  whatever. 


of  said  Corporation. 


Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  18 — . 


[Official  character,] 


[Form  No.  34.] 
Proof  op  Debt  by  Partnership. 
In  the  District  Court  of  the  United  States  for  the  District  of 


in  the  matter  of 


-   In  Bankruptcy. 


Bankrupt  . 


At  ,  in  said  district  of  ,  on  the  day  of  ,  A.  D.  189 — , 

came =■  ,  of ,  in  the  county  of ,  in  said  district  of ,  and 

made  oath  and  says  that  he  is  one  of  the  firm  of ,  consisting  of  himself 

and ,  of ,  in  the    county  of and  state  of ;  that  the 

«aid ,  the  person  by   [or  against]    whom  a  petition  for  adjudication 
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of  bankruptcy  has  been  filed,  wm  at  and  before  the  filing  of  said  petition,  and  still  is, 

justly  and  truly  indebted  to  this  depon^-^nt's  said  firm  in  the  8um  of dollars: 

that  the  consideration  of  said  debt  is  ay  follows:  — 


that  no  part  of  said  debt  has  been  paid  [except 


'] 


that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 


-1 


and  this  deponent  has  not,  nor  has  his  said  firm,  nor  haa  any  person  by  their  order, 
or  to  this  deponent's  knowledge  or  belief,  for  their  use,  had  or  received  any  manner 
of  security  for  said  debt  whatever. 


Subscribed  and  sworn  to  before  me  this 


day  of 


Creditor. 
-,  A.  D.  18 — . 


[Offioial  oharaoterJl 

[FoBM  No.  85.] 
Proof  of  Debt  bt  Agent  ob  Attobnkt. 
In  the  District  Court  of  the  United  States  for  the District  of  b 


In  the  matter  of 


-   In  Bankrupt^. 


Bankrupt  , 


At 
came 


[or  authorized  agent]   of 
made  oath  and  says  that 


in  said  district  of  ,  on  the 

-,  of ,  in  the  county  of 


-  day  of 

-,  and  state  of 


in  the  county  of 


and  state  of 


-,  A  D.  189 — , 

-,  attorney 
,  and 


-,  the  person  by  [or  against]  whom  a  petition 


for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 

petition,  and  still  is,  justly  and  truly  indebted  to  the  said ,  in  the  sum 

of dollars;  that  the  consideration  of  said  debt  is  as  follows: 


that  no  part  of  said  debt  has  been  paid  [except 


] ; 

and  that  this  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  this  deponent's 
knowledge  or  belief,  for  his  use  had  or  received  any  manner  of  security  for  said  debt 
whatever.  And  this  deponent  further  says,  that  this  deposition  cannot  be  made  by 
the  claimant  in  person  because 

and  that  he  is  duly  authorized  by  his  principal  to  make  this  affidavit,  and  that  it  is 
within  his  knowledge  that  the  aforesaid  debt  was  incurred  as  and  for  the  consider- 
ation above  stated,  and  that  such  debt,  to  the  best  of  his  knowledge  and  belief,  still 
remains  unpaid  and  imsatisfied. 


Subaoribed  and  awom  to  before  me  this 


day  of 


-,  A.  D.  18—. 


{Offioial  character,^ 

[FoBM  No.  36.] 
Proof  of  Secubed  Debt  bt  Aokht. 
In  the  District  Court  of  the  United  States  tor  the Diatriet  of 


In  the  matter  of 


Bankrupt 


In.  Bankruptfij. 


At 
came 


on  the 


-,  in  said  district  of  

,  of ,  in  the  county  of 


day  of  

and  state  of 


-,  A  D.  189—, 

.  attorney 
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[or  authorized  agent]  of 
made  oath,  and  says  that 


-,  in  the  county  of 


,  and  state  of 


',  and 


,  the  person  by  [or   against]   whom  a  peti 


tion  for  adjudication  of  bankruptcy  has  been  filed,   was,   at  and  before  the  filing 

of  said  petition,  and  still  is,  justly  and  truly  indebted  to  the  said 

in  the  sum  of  dollars;   that  the  consideration  of   said  debt  is  as  follows: 


that  no  part  of  said  debt  has  been  paid  [except 


that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 
and  that  the  only  securities  held  by  said 


■]5 


]; 

for  said  debt  are  the  following 


and  this  deponent  further  says  that  this  deposition  cannot  be  made  by  the  claimant 
in  person  because 


and  that  he  is  duly  authorized  by  his  principal  to  make  this  deposition,  and  that  it  is 
within  his  knowledge  that  the  aforesaid  debt  was  incurred  as  and  for  the  consideration 
aboTe  stated. 


Subfloribed  and  sworn  to  before  me  this 


day  of 


-,  A.  D.  18—. 


[Official  charaoter.i 


[FoBM  No.  37.] 
Affidaytt  of  Lost  Bill,  ob  Notb. 
In  the  IMstrict  Court  of  the  United  States  for  the —  District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankrupt^. 


On  this 


in  the  county  of 


day  of 


-,  A.  D.  18 — ,  at 


-,  and  state  of 


-,  came 


•,of 


-,  and  makes  6ath  and  says  that  the  bill 


of  exchange  [or  note],  the  particulars  whereof  are  underwritten,  has  been  lost  under 
the  following  circumstances,  to  wit,  


and  that  he,  this  deponent,  has  not  been  able  to  find  the  same;  and  this  deponent 

further  says  that  he  has  not,  nor  has  the  said ,  or  any  person  or  persons 

to  their  use,  to  this  deponent's  knowledge  or  belief,  negotiated  the  said  bill  [or  note], 
nor  in  any  manner  parted  with  or  assigned  the  legal  or  beneficial  interest  therein,  or 
any  part  thereof;  and  that  he,  this  deponent,  is  the  person  now  legally  and  beneficially 
interested  in  the  same. 

Bill  or  note  above  referred  to. 


Date. 


Drawer  or  maker. 


Aoceptor. 


Sum. 


•Subscribed  and  sworn  to  before  me  thia 


day  of 


-,  A.  D.  18—. 


[Official  character,] 
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[Form  No.  38.] 
Obdbr  Reducing  Claiic. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


•b 


in  the  matter  of 


Bankrupt  . 


^  In  Banlcruptcj. 


At 


-,  in  said  district,  on  the 


dav  of 


-,  A.  D.  18—. 


Upon  the  evidence  suhmitted  to  this  court  upon  the  claim  of 


against  said 


estate  [and,  if  the  fact  he  so,  upon  hearing  counsel  thereon],  it  is  ordered,  that  the 

amount  of  said  claim  be  reduced  from  the  sum  of ,  as  set  forth  in  the  affidavit 

in  proof  of  claim  filed  by  said  creditor  in  said  case,  to  the  sum  of  ,  and  that 

the  latter-named  sum  be  entered  upon  the  books  of  the  trustee  as  the  true  sum  upon 
which  a  dividend  shall  be  computed  [if  toith  interest,  with  interest  thereon  from 
the day  of ,  A.  D.  18—]. 

Referee  in  Bamkrupioy. 


[Form  No.  39.] 
Order  Expunging  Claim. 

In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Bankrupt  . 


In  Banknipt<7, 


At 


-,  in  said  district,  on  the 


dav  of 


-,  A.  D.  18—. 


Upon  the  evidence  submitted  to  the  court  upon  the  claim  of  - 
tate  [and.  if  the  fad  he  so,  upon  hearing  counsel  thereon],  it  is 


against  said 
estate  [and.  if  the  fact  he  so,  upon  hearing  counsel  thereon],  it  is  ordered,  that  said 
claim  be  disallowed  and  expunged  from  the  list  of  claims  upon  the  trustee's  record 
in  said  case. 


Referee  in  Bankruptcy, 


IFoRM  No.  40.] 


List  of  Claims  and  Divideitds  to  be  Kixx)rdbd  by  Referke  awd  by  Him  Dblivebbd 

TO   Trustee. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Bankrupt  . 


In  Baiikrupi<7. 


At 


-,  in  said  district,  on  the 


dav  of 


-,  A.  D.  18—. 


irith 


A    list   of   debts   proved   and  claimed  under   the   bankruptcy   of 

dividend  at   the  rate  of  per  cent   this   day   declared  th^enn    hy 

,  a  referee  in  bankruptcy. 
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No. 


Creditors. 

[To  be  placed  alphabetically,  and  the  names  of  all  the 
portieB  to  the  proof  to  be  carefully  set  forth.] 


Sum  proyed. 


Dollars. 


Cents. 


Dividend. 


Dollars. 


CenU. 


Referee  in  Btmkrupioy. 


[FoBM  No.  41.1 

NonCE  OF  DlYIDSND. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


At 


To 


-,  on  the 


Creditor  of 


day  of 


-,  A.  D.  1*—. 


-,  bankrupt: 


I  hereby  inform  you  that  you  may,  on  application  at  my  ofBce, 
day  of ,  or  on  any  day  thereafter,  between  the  hours  of 


-,  OB  the 
-,  receive 


a  warrant  for  the  dividend  due  to  you  out  of  the  above  estate.  If  you  can- 
not personally  attend,  the  warrant  will  be  delivered  to  your  order  on  your  tilling 
up  and  signing  the  subjoined  letter. 

— —  t  Trustee. 


Cbeditor's  Letttkr  to  TBUsmL 


To 


-,  bankrupt: 


Trustee  in  bankruptcy  of  the  estate  of 

Please  deliver  to  ^....-.  the  warrant  for  dividend  payable  out  of  the  said 

estate  to  me. 

— ^— ,  Creditor. 
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[Form  No.  42.] 
Pbtitiok  and  Obdeb  FCtt  Sale  bt  Auonoif  or  l^tsAL  Bbtaxi. 
Isk  the  District  Court  of  the  United  States  for  the District  of  w 


In  the  matter  of 


Batikrupt  . 


In  Bankruptcj. 


Respectfully  represents ,  trustee  of  the  estate  of  said  bankrupt,  that  it 

would  be  for  the  benefit  of  said  estate  that  a  certain  portion  of  the  real  estate  of 
said  bankrupt,  to  wit:  [here  describe  it  and  its  estimated  value]  should  be  sold  by 
auction,  in  lots  or  parcels,  and  upon  terms  and  conditions,  as  follows:  

Wherefore  he  prays  that  he  may  be  authorized  to  make  sale  by  auction  of  said  real 
estate  as  aforesaid. 

Dated  this day  of ,  A.  D.  18—. 

,  Trustee. 

The  foregoing  petition  having  been  duly  filed,  and  having  come  on  for  a  hearine 
before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to  creditors  of  said 
bankrupt,  now,  after  due  hearing,  no  adverse  interest  being  represented  thereat   [or 

after  hearing in  favor  of  said  petition  and in  opposition 

thereto] ,  it  is  ordered  that  the  said  trustee  oe  authorized  to  sell  the  portion  of  the 
bankrupt's  real  estate  specified  in  the  foregoing  petition,  by  auction,  keeping  an 
accurate  account  of  each  lot  or  parcel  sold  and  the  price  received  therefor  and  to 
whom  sold;  which  said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this day  of ,  A.  D.  189—. 

Referee  in  Bwnkruptoy, 

[FOBM  No.  43.] 
Petition  aitd  Ordeb  fob  Redemption  of  Pbopebtt  fbok  Donr. 
In  the  District  Court  of  the  United  States  for  the District  of  ^ 


In  the  matter  of 


Bankrupt  . 


In  Btnkmpicj. 


Respectfully  represents ,  trustee  of  the  estate  of  said  banknipt>  that 

a  certain  portion  of  said  bankrupt's  estate,  to  wit:  [here  describe  the  estate  or 
property  and  its  estimated  value}  is  subject  to  a  mortgage  [describe  the  mortgagelt 
or  to  a  conditional  contract  [describing  it],  or  to  a  lien  [describe  the  origin  and 
nature  of  the  lien],  [or,  if  the  property  be  personal  property,  has  been  pledged  or 
deposited  and  is  subject  to  a  lien]  for  [describe  the  nature  of  the  Hen],  and  that  it 
would  be  for  the  benefit  of  the  estate  that  said  propertv  should  be  redeemed  and 
discharged  from  the  lien  thereon.  Wherefore  he  prays  that  he  may  be  empowered 
to  pay  out  of  the  assets  of  said  estate  in  his  hands  the  sum  of  ,  being  the 

amount  of  said  lien,  in  order  to  redeem  said  property  therefrom.' 

Dated  this day  of ^  A,  D.  18—. 

,  Truetee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a  hearing 
before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to  creditors  of  said 
bankrupt,  now,  after  due  hearing,  no  adverse  interest  being  represented  thereat   [or 

after  hearing in  favor  of  said  petition  and in  opposition 

thereto],  it  is  ordered  that  the  said  trustee  be  authorized  to  pay  out  of  the  assets  of 

the  bankrupt's  estate  specified   in  the   foregoing  petition  the   sum  of  ,  being 

the  amount  of  the  lien,  in  order  to  redeem  the  property  therefrom. 

Witness  my  hand  this day  of ,  A.  D.  189 — . 

Referee  in  Bankruptcy. 
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[Form  Xo.  44.] 

PETITION  AWD  OrDKR  FOR  SaLK  SUBJECT  TO  LiBN. 

In  the  DMrict  Court  of  the  United  States  for  the District  of w 


In  the  matter  of 


Bankrupt  . 


In  Bankrupt^. 


Kespectfully  representa ,  trustee  of  the  estate  of  said  bankrupt,  that 

a  certain  portion  of  said  bankrupt's  estate  to  wit:  [heie  describe  the  estate  or 
property  and  its  estimated  value]  is  subject  to  a  mortgage  [describe  mortgage],  or 
to  a  conditional  contract  [describe  if  |,  or  to  a  lien  [describe  the  origin  and  nature 
of  the  Iten],  or  [if  the  property  be  personal  property]  has  been  pledged  or  deposited 
and  is  subject  to  a  lien  for  [describe  the  nature  of  the  lien],  and  that  it  would  be  for 
the  benefit  of  the  said  estate  that  said  property  should  be  sold,  subject  to  said  mort- 
gage, lien,  or  other  incumbrance.  Wherefore  he  prays  that  he  may  be  authorized 
to  make  sale  of  said  property,  subject  to  the  incumbrance  thereon. 

Dated  this day  of ,  A.  D.  189—. 

,  Trustee, 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a  hearing 
before  me,  of  which  hearing  ten  dftys'  notice  was  given  by  mail  to  creditors  of  said 
bankrupt,  now,  after  dUe  hearing,  no  adverse  interest  being  represented  thereat   [or 

after  hearing in  favor  of  'said  petition  and in  opposition 

thereto],  it  is  ordered  that  the  said  trustee  be  authorized  to  sell  the  portion  of  the 
bankrupt's  estate  specified  in  the  foregoing  petition,  by  auction  [or,  at  private  sale], 
keeping  an  accurate  account  of  the  property  sold  and  the  price  received  therefor  and 
to  whom  sold;  which  said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  thia day  of ,  A.  D.  189—. 

— — — _  f 

Referee  in  Bankru^om 
[Form  No.  45.] 

PfenmoN  AND  Order  for  Private  Sale. 
in  the  District  Court  of  the  United  States  for  the Diatrict  of  ^ 


In  the  matter  of 


Bankrupt  . 


In  Bankmptcj. 


Respectfully  represents ,  duly  appointed  trustee  of  the  estate  of  the 

aforesaid  bankrupt. 
That  for  the  following  reasons,  to  wit,  * 


it  is  desirable  and  for  the  best  interest  of  the  estate  to  sell  at  private  sale  a  certain 
portion  of  the  said  estate,  to  wit;  • 


Wherefore  he  prays  that  he  may  be  authorized  to  sell  the  said  property  at  private* 
sale. 

Dated  this day  of ,  A.  D.  189—. 

,  Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a  hearing 
before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to  creditors  of  said 
bankrupt,  now,  after  due  hearing,  no  adverse  interest  being  represented  thereat   [or 

after  hearing in  favor  of  said  petition  and in  opposition 

thereto],  it  is  ordered  that  the  said  trustee  be  authorized  to  sell  the  portion  of  the 
bankrupt's  estate  specified  in  the  foregoing  petition,  at  private  sale,  keeping  an 
accurate  account  of  each  article  sold  and  the  price  received  therefor  and  to  whom 
sold;  which  said  account  he  shall  file  at  once  with- the  referee. 

Witness  my  hand  this day  of ,  A.  D.  189 — . 

_^-,^— _  > 

Referee  in  Bankruptcy, 
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[Form  No.  46.] 
Petition  and  Ordbb  fob  Sale  of  Perishable  Propebtt. 
In  the  District  Court  of  the  United  States  for  the District  of  - 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


Respectfully  represents 


receiver,  or  the  trustee  of  the  said  bankrupt's  estate.] 
That  a  part  of  the  said  estate,  to  wit, 


,  the  said  bankrupt,   [or,  a  creditor,  or  the 


now  in  ,  is  perishable,  and  that  there  will  be  loss  if  the  same  is  not  sold 

immediately. 

Wherefore,  he  prays  the  court  to  order  that  the  same  be  sold  immediately  as 
aforesaid. 

Dated  this day  of ,  A.  D.  189—. 


The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a  hearing 
before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to  the  creditors  of  the 
said   bankrupt,    [or   without   notice   to   the   creditors],   now,   after   due   hearing,    no 

adverse  interest  being  represented  thereat,  [or  after  hearing in  favor  of 

said  petition  and in  opposition  thereto]  I  find  that  the  facts  are  as  above 

stated,  and  that  the  same  is  required  in  the  interest  of  the  estate,  and  it  is  there- 
fore ordered  that  the  same  be  sold  forthwith  and  the  proceeds  thereof  deposited  in 
court. 

Witness  my  hand  this day  of ,  A.  D.  189 — . 

Referee  in  Bankruptojf, 

[FoBif  No.  47.1 
Trustee's   Report  op  Exempted  Pbopebtt. 
In  the  District  Court  of  the  United  States  for  the District  of  w 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


At 


-,  on  the 


day  of 


-,  18—. 


The  following  is  a  schedule  of  property  designated  and  set  apart  to  be  retained 
by  the  bankrupt  aforesaid,  as  his  own  property,  under  the  provisions  of  the  acts  of 
Congress  relating  to  bankruptcy. 


General  head. 

Particular  description. 

Value. 

Military   uniforms,   arma.    and   equip- 
ments  

Dolls. 

Cts. 

Property  exempted  by  state  laws 

Trustee, 
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[Form  No.  48.] 
Trustee's  Return  of  No  Assets. 

In  the  District  Court  of  the  United  States  for  the  District  of 

1 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


At 


;  in  said  district,  on  the 


On  the  day  aforesaid,  before  me  comes 

and  state  of ,  and  makes  oath,      and  savs  that  he,  as  trustee  of  the 


day  of ,  A.  D.  IS—. 

-,  of ,  in  the  county  of 


estate  and  effects  of  the  above-named  bankrupt,  neither  received  nor  paid  any  moneys 
on  account  of  the  estate. 

Subscribed  and  sworn  to  before  me  at  ,  this  day  of  ,  A.  D. 

1*— . 


Referee  in  Bankruptcy. 


Dr.  The  eetate  of 


[Form  No.  49.] 
Account  of  Trustee. 
-,  bankrupt  ,  in  account  loith 


'y  trustee,  Cr. 


Dolb. 


Ct8. 


DoUb. 


Cto. 


DoUb. 


Ote. 


Dolb. 


CtB. 
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[Form  No.  60.]    * 
Oath  to  Final  Account  of  Tbusteb. 
In  the  DiBtrict  Court  of  the  United  States  for  the District  of b 


In  the  matter  of 


Bankrupt  • 


In  Bankruptcy. 


On  this day  of ,  A.  D.  18 — ,  before  me  oomes ,  of 


in  the  county  of and  state  of ,  and  makes  oath,  and  says  that  he  was, 

on  the day  of ,  A.  D.  18 — ,  appointed  trustee  of  the  estate  and  effects 

of  the  above-named  bankrupt  ,  and  that  as  such  trustee  he  has  conducted  the  settlement 

of  the  said  estate.     That  the  account  hereto  annexed  containing  sheets  of 

paper,  the  first  sheet  whereof  is  marked  with  the  letter [reference  may  here  also 

%e  made  to  any  prior  account  filed  hy  said  tmatee]  is  true,  and  such  account  contains 
entries  of  every  sum  of  money  received  by  said  trustee  on  account  of  the  estate  and 
effects  of  the  above-named  bankrupt  ,  and  that  the  payments  purporting  in  such 
account  to  have  been  made  by  said  trustee  have  been  so  made  by  him.  And  he  asks 
to  be  allowed  for  said  payments  and  for  commissions  and  expenses  as  charged  in  said 
accounts. 

,  Trustee, 

Subscribed  and  sworn  to  before  me  at* ,  in  said district  of  , 

this day  of ,  A.  D.  18 — . 


lOffioidl  character,^ 
[FoBM  No.  51.] 
Order  Allowing  Account  and  Discharoino  Trustee. 
In  the  District  Court  of  the  United  States  for  the  District  of  ^ 


In  the  matter  of 


Bankrupt  . 


In  Banknipt<7« 


The  foregoing  account  having  been  presented  for  allowance,  and  having  been  examined 
and  found  correct,  it  is  ordered,  that  the  same  be  allowed,  and  that  the  said  trustee 
be  discharged  of  hit  trust. 


Referee  in  Banhrupiey. 


[Form  No.  52.] 
Petition  for  Removal  of  Trusi^be. 
In  the  District  Court  of  the  United  States  for  the Distriet  of 


In  the  matter  of 


Bankrupt 


In  Bankrupt<7« 


To  the  Honorable 


Judge  of  the  District  Court  for  the  District  of 


The  petition  of ,  one  of  the  creditors  of  said  bankrupt,  respectfully 

represents  that  it  is  for  the  interest  of  the  estate  of  said  bankrupt  that -, 

heretofore  appointed  trustee  of  said  bankrupt's  estate,  should  be  removed  from  his 
trust,  for  the  causes  following,  to  wit:  [here  set  forth  the  particular  cause  or  oauses 
for  which  such  removal  is  requested.] 

Wherefore ^ pray    that  notice  may  be  served  upon  said , 

trustee  as  aforesaid,  to  show  cause,  at  such  time  as  may  be  fixed  by  the  courty  why  an 
order  should  not  be  made  removing  him  from  said  trust. 
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[FoBM  Xo.  53.] 

KOTIGB  or  PBTmOK  FOB  REMOVAL  OF  TBT7STia. 

In  the  District  Court  of  the  United  States  for  the  District  of  > 

"  1 


In  the  matter  of 


Bankrupt  . 


In  Bankrupiej. 


At  ,  on  the  day  of  ,  A.  D.  l»-% 

To , 

Trustee  of  the  estate  of ,  bankrupt: 

You  are  hereby  notified  to  appear  before  this  court,  at ,  on  the  — —  day 

o^ »  A.  D.  18 — ,  at  o'clock  — .    m.,  to  show  cause  (if  any  you  have)   why 

you  should  not  be  removed  from  your  trust  as  trustee  as  aforesaid,  according  to  the 

prayer  of  the  petition  of ,  one  of  the  creditors  of  said  bankrupt,  filed 

in  this  court  on  the day  of ,  A.  D.  18-—,  in  which  it  is  alleged  [here  insert 

the  aUegatian  of  the  petition}. 

,  Olerh. 

[Fork  No.  64.] 
Order  for  Removal*  of  Trustee. 
In  the  District  Court  of  the  United  States  for  the  District  of  w 


In  the  matter  of 


Bankrupt 


In  Bankruptcj* 


Whereas ,  of ,  did,  on  the day  of  ,  A.  D.  18 — , 

present  his  petition  to  this  court,  praying  that  for  the  reasons  therein  set  forth, — 

,  the  trustee  of  the  estate  of  said ,  bankrupt,  might  be  removed: 

Now,  therefore,  upon  reading  the  said  petition  of  the  said and  the 

evidence  submitted  therewith,  and  upon  hearing  counsel  on  behalf  of  said  petitioner 
and  counsel  for  the  trustee,  and  upon  the  evidence  submitted  on  behalf  of  said  trustee, 

It  is  ordered  that  the  said be  removed  from  the  trust  as  trustee  of  the 

estate  of  said  bankrupt,  and  that  the  costs  of  the  said  petitioner  incidental  to  said 

petition  be  paid  by  said  ■  ,  trustee  [or,  out  of  the  estate  of  the  said 

,  subject  to  prior  charges]. 

Witness  the  Honorable ,  judge  of  the  said  court,  and  the  seal  thereof, 

at ,  in  said  district,  on  the  — '^—  day  of  ■,  A.  D.  18 — . 

Olerh. 
Seal  of 
the  court 

[Form  No.  55.] 

Order  fob  Choice  of  New  TRcrsm. 

In  the  District  Court  of  the  United  States  for  the  — *—  Distriet  of  b 


In  the  matter  of 


"  In  Bankrupicj. 


Bankrupt  • 


At ,  on  the day  of ,  A.  D.  18 — . 

Whereas  by  reason  of  the  removal  [or  the  death  or  resignation]  of 


heretofore  appointed  trustee  of  the  estate  of  said  bankrupt,  a  vacancy  exists  in  the 
office  of  said  trustee, 
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It  is  ordered,  that  a  meeting  of  the  creditors  of  said  bankrupt  be  held  at 


in  ,  in  said  district,  on  the  day  of  ,  A.  D.  18 — ,  for  the  choice 

of  a  new  trustee  of  said  estate. 

And  it  is  further  ordered  that  notice  be  given  to  said  creditors  of  the  time,  place, 
and  purpose  of  said  meeting,  by  letter  to  each,  to  be  deposited  in  the  mail  at  least 
ten  days  before  that  day. 


Referee  in  Banknipioy. 
[Form  No.  66.] 

Cebttficate  by  Referee  to  Judge. 

In  the  District  Court  of  the  United  States  for  the  District  of  b 


In  the  matter  of 


Bankrupt  . 


I.     In  Bankruptcy. 


I, ,  one  of  the  referees  of  said  court  in  bankruptcy,  do  hereby  certify 

that  in  the  course  of  the  proceedings  in  said  cause  before  me  the  following  question 
arose  pertinent  to  the  said  proceedings:  [Here  state  the  question,  a  summary  of  the 
evidence  relating  thereto^  and  the  finding  a/nd  order  of  the  referee  thereon.] 

And  the  said  question  is  certified  to  the  judge  for  his  opinion  thereon. 

Dated  at ,  the day  of ,  A.  D.  18—. 

Referee  in  Bankruiptcy, 
[Form  No.  57.] 

Bankbuft's  Petition  for  Dischabob. 


In  the  matter  of 


-  In  Bankruptcy. 


Bankrupt  . 


To  the  Honorable ,  ^      .^     ^.  ^  ._x    * 

Judge  of  the  District  Court  of  the  United  States  for  the  District  of  -;; -. 

,  of  ,  in  the  county  of  and  state  of  ,  in  said  dis- 
trict, respectfully  represents  that  on  the day  of  last  past  he  was  duly 

adjudged  bankrupt  under  the  acts  of  Congress  relating  to  bankruptcy;  that  he  hajs 
duly  surrendered  all  his  property  and  rights  of  property,  and  has  fully  complied 
with  all  the  requirements  of  said  acts  and  of  the  orders  of  the  court  touching  his 

bankruptcy.  ,•«■..    i.  * 

Wherefore  he  prays  that  he  may  be  decreed  by  the  court  to  have  a  full  discharge  from 
all  debts  provable  against  his  estate  under  said  bankrupt  acts,  except  such  debts  as 
are  excepted  by  law  from  such  discharge. 

Dated  this  day  of  ,  A.  D.  189—. 

,  Bankrupt, 

Order  of  Notice  Thereon. 

District  of ,  «s*  ,.        .,      ^  •  Ai.-        «* 

On  this  day  of  ,  A.  D.  189—,  on  reading  the  foregoing  petition,  it 

Ordered  by  the  court,  that  a  hearing  be  had  upon  the  same  on  the  day  of 

.  A.  D.  189—,  before  said  court,  at ,  in  said  district,  at o'clock  m 


is 


the  ^noon;   and  that  notice  thereof  be  published  in ,  a  newspaper 

printed  in  said  district,  and  that  all  known  creditors  and  other  persons  in  interest 
may  appear  at  the  said  time  and  place  and  show  cause,  if  any  they  have,  why  the  prayer 
of  the  said  petitioner  should  not  be  grante<l. 

And  it  is  further  ordered  by  the  court,  tliat  the  clerk  shall  send  by  mail  to  all 
known  creditors  copies  of  said  petition  and  this  order,  addressed  to  them  at  their  places 
of  residence  as  stated. 

Witness  the  Honorable ,  judge  of  the  said  court,  and  the  seal  thereof, 

at ,  in  said  district,  on  the day  of ,  A.  D.  189—. 

\    Seal  r)f   )  

)  the  court  J  '^^^^^^ 
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hereby  depose,  on  oath,  that  the  foregoing  order  was  published  in  the 

on  the  following  — - —  days,  vie: 

On  the day  of and  on  the  day  of ,  in  the  year  189 — , 


District  of 


Personally  appeared 
him  subscribed  is  tnie. 
Before  me, 


-,  189—. 


;  and  made  oath  that  the  foregoing  statement  by 


I  hereby  certify  that  I  have  on  this day  of 

copies  of  the  above  order,  as  therein  directed. 


[Official  character,] 
;  A.  D.  189 — ,  sent  by  mail 


[Form  No.  58.] 

Specification  of  Grounds  of  Opposition  to  Bankrupt's  Discharge 
In  the  District  Court  of  the  United  States  for  the District  of w 


Clerk. 


In  the  matter  of 


>-  In  Bankruptcy, 


Bankrupt  . 


of 


ested  in  the  estate  of  said 


-,  in  the  county  of 


and  state  of 


,  a  party  inter- 


;  bankrupt,  do  hereby  oppose  the  granting  to 
him  of  a  discharge  from  his  debts,  and  for  the  grounds  of  such  opposition  do  file  the 
following  specification:    [Bere  specify  the  grounds  of  opposition,] 

,  Creditor. 


[Form  No.  69.] 
Discharge  of  Bankrupt. 

District  Court  of  the  United  States, 

District  of . 

Whereas, ,  of ,  in  said  district,  has  been  duly  adjudged  a  bank- 
rupt, under  the  acts  of  Congress  relating  to  bankruptcy,  and  appears  to  have  conformed 
to  all  the  requirements  of  law  in  that  behalf,  it  is  therefore  ordered  by  this  court  that 

said be  discharged  from  all  debts  and  claims  which  are  made  provable 

by  said  acts  against  his  estate,  and  which  existed  on  the day  of ,  A.  D. 


189 — ,  on  which  day  the  petition  for  adjudication  was  filed 


him;  excepting  such 


debts  as  are  by  law  excepted  from  the  operation  of  a  discharge  in  bankruptcy. 

Witness  the  Honorable ,  judge  of  said  District  Court,  and  the  seal 

thereof  this day  of ,  A.  D.  189 — . 

(   Seal  of  ) 
( the  court ) 


[Form  No.  <M).] 
Petition  for  Meeting  to  Consider  CoMPOsrnoK. 


Clerk. 


District  Court  of  the  United  States  for  the 


District  of 


p.     In  Baiikrupt<7; 


Bankrupt 


',  Judge  of  the  District  Court  of  the  United  States 


To  the  Honorable 

for  the District  of  - 

The  above-named  bankrupt     respectfully  represent     that   a  composition  of  

per  cent  upon  all  unsecured  debts,  not  entitled  to  a  priority in  satisfac- 
tion of debts  has  been  proposed  by  to  creditors,  as  provided  by 
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the  acta  of  Congress  relating  to  bankruptcy,  and verily  believe    that  the  said 

composition  will  be  accepted  by  a  majority  in  number  and  in  value  of creditors 

whose  claims  are  allowed. 

Wherefore,     he     pray     that  a  meeting  of  creditors  may  be  duly  called  to 

act  upon  said  proposal  for  a  composition,  according  to  the  provisions  of  said  acts  and 
the  rules  of  court. 


•  » 


Bankrupt. 

[FOBM  No.  01.] 
Application  fob  Confibication  of  Ck>]CFOsiTiOF. 
In  the  District  Court  of  the  United  States,  for  the District  of  w 


In  the  matter  of 


>-     In  Bankruptcy. 


Bankrupt 


To  the  Honorable ,  Judge  of  the  District  Court  of  the  United  States 

for  the District  of . 

At  ,  in  said  district,  on  the  day  of  ,  A.  D.  189 — ,  now  comes 

,  the  above-named  bankrupt,  and  respectfully  represents  to  the  court 


that,  after  he  had  been  examined  in  open  court  [or  at  a  meeting  of  his  creditors] 
and  had  filed  in  court  a  schedule  of  his  property  and  a  list  of  his  creditors,  as  required 
by  law,  he  offered  terms  of  composition  to  his  creditors,  which  terms  have  been  accepted 
in  writing  by  a  majority  in  number  of  all  creditors  whose  claims  have  been  allowed, 
which  number  represents  a  majority  in  amount  of  such  claims;  that  the  consideration 
to  be  paid  by  the  bankrupt  to  his  creditors,  the  money  necessary  to  pay  all  debts 
which  have  priority,  and  the  costs  of  the  proceedings,  amounting  in  all  to  the  sum  of 

dollars,  has  been  deposited,  subject  to  the  order  of  the  judge,  in  the  

National  Bank,  of ,  a  designated  depository  of  money  in  bankruptcy  cases. 

Wherefore  the  said respectfully  aaka  that  the  said  compoeition  may 

be  confirmed  by  the  court. 

,  Banbrupt, 

iVoBM  No.  62.] 

QbDER   CoirFIRMING   COMPOSITION. 

In  the  District  Court  of  the  United  States,  for  the District  of  ■    » 


In  the  matter  of 


>-     In  Bankruptcy. 


An  application  for  the  confirmation  of  the  composition  offered  by  the  bankrupt 
having  been  filed  in  court,  and  it  appearing  that  the  composition  has  been  accepted 
by  a  majority  in  number  of  creditors  whose  claims  have  been  allowed  and  of  such 
allowed  claims;  and  the  consideration  and  the  money  required  by  law  to  be  deposited, 
having  been  deposited  as  ordered,  in  such  place  as  was  designated  by  the  judge  of  said 
coiirt,  and  subject  to  his  order;  and  it  also  appearing  that  it  is  for  the  best  interests 
of  the  creditors;  and  that  the  bankrupt  has  not  been  guilty  of  any  of  the  acts  or 
failed  to  perform  any  of  the  duties  which  would  be  a  bar  to  his  discharge,  and  that 
the  offer  and  its  acceptance  are  in  good  faith  and  have  not  been  made  or  procured  by 
any  means,  premises,  or  acts  contrary  to  the  acts  of  Congress  relating  to  bankruptcy: 
It  ia  therefore  hereby  ordered  that  the  said  composition  be,  and  it  hereby  is,  confirmed. 

Witness  the  Honorable ,  judge  of  said  courts  and  the  seal  thereof, 

I  his day  of ,  A.  D.  189—. 

$  Seal  of  ) 

)  the  court  i  ^    , 

,  Clerk. 
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[Form  No.  63.] 

OSDEB  OF  DiSTBIBUnON   ON   GOMPOSXTXOIIi 

United  States  op  America  : 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


>.     In  Bankrapt<7; 


Bankrupt  . 


The  composition  offered  by  the  above-named  bankrupt  in  this  case  having  been  duly 
confirmed  by  the  judge  of  said  court,  it  is  hereby  ordered  and  decreed  that  the  distribu- 
tion of  the  deposit  shall  be  made  by  the  clerk  of  the  court  as  follows,  to  wit:  1st,  to 
pay  the  several  claims  which  have  priority;  2d,  to  pay  the  costs  of  proceedings;  3d,  to 
pay,  according  to  the  terms  of  the  composition,  the  several  claims  of  general  creditors 
which  have  been  allowed,  and  appear  upon  a  list  of  allowed  claims,  on  the  files  in  this 
case,  which  list  is  made  a  part  of  this  order. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal  thereof, 

this day  of ,  A.  D.  189—. 

(  Seal  of  ) 
\  the  court ) 


-,  Clerk. 


Sec.  31.  Computation  op  Time. —  a  Whenever  time  is  enumerated  by 
days  in  this  Act,  or  in  any  proceeding  in  bankruptcy,  the  number  of  days 
shall  be  computed  by  excluding  the  first  and  including  the  last,  unless  the 
last  fall  on  a  Sunday  or  holiday,  in  which  event  the  day  last  included  shall 
be  the  next  day  thereafter  which  is  not  a  Sunday  or  a  legal  holiday. 
[{1898)  30  Stat.  L.  554.] 


Computation  of  time. —  In  accordance 
with  section  31  time  shall  be  computed 
by  excluding  the  first  day  and  including 
the  last.  Day  v.  Beck,  etc.,  Hardware 
Co.,  (C.  C.  A.  6th  Cir.  1902)  114  Fed. 
834,  8  Am.  Bankr.  Rep.  175;  Pittsburgh 
Laundry  Supply  Co.  v.  Imperial  Laundry 
Co.,  (C.  C.  A.  3d  Cif.  1907)  154  Fed.  662, 
18  Am.  Bankr.  Rep.  756. 

Where  the  'last  day  falls  on  Sunday 
or  on  a  holiday,  one  has  until  the  next 
day  thereafter  which  is  not  a  Sunday  or  a 
holiday,  in  which  to  act.  Matter  of  Amos, 
(S.  D.  Ga.  1908)   19  Am.  Bankr.  Rep.  804. 

Computation  of  time  by  months  or 
years. —  While  the  first  six  words  of  sec- 
tion 31  would  seem  to  indicate  that  it. 
was  not  intended  to  apply' where  the  time 
is  enumerated  by  months  or  years,  the 
following  words,  "or  in  any  proceeding 
in  bankruptcy,"  make  it  applicable  to 
any  proceeding  in  bankruptcy  where  the 


number  of  days  is  material.  In  re 
Holmes,  (D.  C.  Vt.  1908)  165  Fed.  225, 
21  Am.  Bankr.  Rep.  339. 

Thus  in  the  dissolution  of  attachments 
made  within  four  months,  section  31  has 
been  applied  in  computing  these  months. 
In  re  Warner,  (D.  C.  Conn.  1906)  144 
Fed.  987,  16  Am.  Bankr.  Rep.  619;  In  re 
Holmes,  (D.  C.  Vt.  1908)  165  Fed.  225, 
21  Am.  Bankr.  Rep.  339;  Jones  r.  Ste- 
vens, (1901)  5  Am.  Bankr.  Rep.  571,  94 
Me.  582,  48  Atl.  170. 

Where  a  general  assignment  was  made 
by  the  debtor  Oct.  1,  1900,  and  recorded 
on  that  day  at  10.08  a.  m.  and  the  peti- 
tion in  bankruptcy  was  filed  against  the 
debtor  at  4.45  P.  M.,  Feb.  1,  1901,  it  was 
held  that  the  petition  w«s  filed  within 
four  months  after  the  date  of  the  re- 
cording of  the  general  assignment.  In  re 
Tonawanda  St.  Planing  MiU  Co.,  (D.  C. 
N   Y.  1901)   6  Am.  Bankr.  Rep.  88. 


Sec.  32.  Transfer  of  Cases. —  a  In  the  event  petitions  are  filed  against 
the  same  person,  or  against  different  members  of  a  partnership,  in  differ- 
ent courts  of  bankruptcy  each  of  which  has  jurisdiction,  the  cases  shall  be 


896 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec*  3X  ft 


transferred,  by  order  of  the  courts  relinquishing  jurisdiction,  to  and  be 
consolidated  by  the  one  of  such  courts  which  can  proceed  with  the  same  for 
the  greatest  convenience  of  parties  in  interest.     [{1898)  30  Stat,  L.  554,] 


Transfer  for  convenience  of  parties. — 
Where  petitions  are  filed  against  tlie  same 
individual,  partnership,  or  corporation, 
in  diflferent  courts  of  bankruptcy,  each 
of  which  has  jurisdiction  thereof,  such 
cases  shall  be  transferred  to,  and  con- 
solidated in,  the  court  which  can  proceed 
therewith  for  the  greatest  convenience  of 
the  parties  in  interest.  In  re  Sears,  (W. 
D.  N.  Y.  1901)  112  Fed.  68,  7  Am.  Bankr. 
Rep.  279,  (C.  C.  A.  2d  Cir.  1902)  117  Fed. 
294,  8  Am.  Bankr.  Rep.  713;  In  re  United 
Button  Co.,  (S.  D.  N.  Y.  1904)  132  Fed. 
378,  12  Am.  Bankr.  Rep.  761 ;  In  re  Gen- 
eral Metals  Co.,  (S.  D.  N.  Y.  1904)  133 
Fed.  84,  12  Am.  Bankr.  Rep.  770;  In  re 
Southwestern  Bridge,  etc.,  Co.,  ( D.  C.  Kan. 
1904)  133  Fed.  568,  13  AnL  Bankr.  Rep. 
304;  Kvle  Lumber  Co.  v.  Bush,  (C.  C.  A. 
6th  Cir.'^1906)  133  Fed.  688,  13  Am.  BanJcr. 
Rep.  636;  In  re  United  Button  Co.,  (D.  C. 
Del.  1904)  137  Fed.  668,  13  Am.  Bankr. 
Rep.  454;  In  re  Sterne,  (E.  D.  Tex.  1911) 
190  Fed.  70. 

The  toords  *'  parties  in  intereBt "  are  not 
limited  to  the  unsecured  creditors  of  the 
bankrupt,  but  include  all  persons  whose 
pecuniary  interests  are  directly  affected  by 
the  bankruptcy  proceedings.  In  re  United 
Button  Co.,  (D.  C.  Del.  1904)  137  Fed. 
668,  13  Am.  Bankr.  Rep.  464. 

The  prowimity  of  the  place  of  buaineea 
of  a  bankrupt  to  the  court  entertaining 
proceedings  in  bankruptcy,  and  the  prox- 
imity of  a  majority  of  the  bankrupt's 
creditors  in  number  or  amoimt  of  claims, 
though  persuasive,  is  not  conclusive  in 
determining  the  court  which  shall  assume 
final  jurisdiction  of  the  proceedings  com- 
menced in  several  districts  in  courts  hav- 
ing concurrent  jurisdiction.  In  re  United 
Button  Co.,  (D.  C.  Del.  1904)  137  Fed. 
668,  13  Am.  Bankr.  Rep.  454. 

Filing  first  petition  in  court  of  domi- 
cile gives  exclusive  jurisdiction. —  Where 
a  petition  was  first  filed  against  a  cor- 
poration in  the  district  of  its  domicile, 
which  was  followed  by  a  prompt  adjudica- 
tion thereon,  before  a  hearing  on  petitioiis 
filed  in  the  meantime  in  other  districts, 
the  court  of  the  domicile  acquires  exclu- 
sive jurisdiction  over  all  proceedings  in 
the  case;  and  the  courts  in  other  districts 
will  stay  the  proceedings  therein.  In  re 
United  Button  Co.,  (S.  D.  N.  Y.  1904) 
13-2  Fed.  378,  12  Am.  Bankr.  Rep.  761. 

Intermingled  business  transactions  of 
tujo  corporations. — Where  tlie  business  of 
two  corporations,  each  of  which  was  pe- 
titioned against  in  bankruptcy  proceedings 
which  were  instituted  in  different  juris- 
dictions, was  so  intermingled  that  it  was 
considered  necessary,  in  ord-fr  to  protect 


the  interests  of  the  creditors,  that  the  two 
estates  should  be  administered  together,  it 
was  held  that  the  court  first  acquiring 
jurisdiction  should  retain  it  and  proceed 
to  a  final  adjudication  and  determiination 
of  the  rights  of  the  creditors  in  the  joint 
property.  In  re  Southwestern  Bridge,  etc., 
Co.,  (D.  C.  Kan.  1904)  133  Fed.  568,  13 
Am.  Bankr.  Rep.  304. 

Transfer  in  partnership  cases. —  A  con- 
solidation and  transfer  may  be  made 
where  different  petitions  are  filed  against 
partnerships,  as  well  as  where  petitions 
are  filed  against  individual  members  of  a 
partnership,  in  different  jurisdictions. 
In  re  Sears,  (W.  D.  N.  Y.  1901)  112 
Fed.  68,  7  Am.  Bankr.  Rep.  279. 

Transfer  of  petitions  against  corpora- 
tions.—  The  word  ''  individual "  as  used 
in  general  order  in  bankruptcy  No.  6. 
which  supplements  section  32  in  providing 
for  the  transfer  of  cases  where  more  than 
one  petition  has  been  filed  against  the 
same  person,  includes  a  corporation.  In 
re  United  Button  Co.,  (S.  D.  N.  Y.  1904) 
132  Fed.  378,  12  Am.  Bankr.  Rep.  761; 
In  re  United  Button  Co.,  (D.  C.  Del. 
1904)  137  Fed.  668,  13  Am.  Bankr.  Rep. 
464. 

First  hearing  in  district  of  domicile.— 
General  order  in  bankruptcy  No.  6  pro- 
vides that  where  two  or  more  fietitions 
are  filed  against  the  same  individual  in 
different  districts,  the  first  hearing  shall 
be  had  in  the  district  in  which  the  debtor 
has  his  domicile;  and  it  has  been  held 
that  the  word  "  domicile,"  so  used,  means 
the  domicile  which  has  existed  during  the 
greater  portion  of  the  six  months  imme- 
diately preceding  the  filing  of  the  peti- 
tion in  bankruptcy.  In  re  Isaacson,  (E. 
D,  N.  Y.)  1908)  161  Fed.  779,  20  Am. 
Bankr.  Rep.  430. 

Voluntary  and  involuntary  proceedings 
included. —  Section  3?  applies  not  only  t» 
the  case  of  two  or  more  involuntary  peti- 
tions being  filed,  but  also  to  a  case  where 
an  involuntary  petition  is  presented  in 
one  district,  and  the  debtor's  voluntary 
petition  in  another.  In  re  Waxelbaum, 
(S.  D.  N.  Y.  1899)  98  Fed.  589,  3  Am. 
Bankr.  Rep.  392. 

Clerk  of  court  related  to  bankrupt. — 
Relationship  between  the  deputy  clerk  of 
the  District  Court  where  the  petition  was 
entered  and  tlie  bankrupt  is  sufficient 
ground  for  transferring  the  case  to  an- 
other seat  of  the  court  in  the  same  divi- 
sion and  district,  at  which  latter  place 
the  record  was  ordered  to  l)e  filed  and 
docketed,  and  where  future  proceedings 
were  to  be  had.  Bray  r.  Cobb,  (1898) 
91  Fed.  102. 
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Ohapteb  V. 

07FI0EBS,   THSIB  DUTIES  AND   COMPENSATION. 

Sbo.  33.  Creation  of  Two  Offices. —  a  [Beferee  and  tnuitee.]  The 
oflSces  of  referee  and  trustee  are  hereby  created.    [  {1898)  30  Stat,  L.  555.] 

Sec.  34.  Appointment,  Removal,  and  Districts  of  Referees. —  a  Courts 
of  bankruptcy  shall,  within  the  territorial  limits  of  which  they  respectively 
have  jurisdiction, 

(1)  [Appointment  and  removal  of  referees.]  appoint  referees,  each 
for  a  term  of  two  years,  and  may,  in  their  discretion,  remove  them  because 
their  services  are  not  needed  or  for  other  cause ;  and 


Who  may  appoint  referee.— A  United 
States  district  judge,  even  though  a  judge 
of  the  northern  and  middle  districts  of 
Alabama,  has  no  jurisdiction,  while  hold- 
ing court  in  the  middle  district  thereof, 
to  make  an  order  appointing  a  referee  in 
bankruptcy  for  the  northern  district  of 
Alabama.  In  re  Steele,  (N.  D.  Ala.  1908) 
161   Fed.  886,  20  Am.  Bankr.  Rep.  446. 

Where  there  are  two  district  judges  of 
a  federal  district^  having  equal  and  con- 
current authority,  one  of  such  judges, 
Bitting  in  bankruptcy  within  tiie  district, 
the  other  judge  being  absent  from  the  dis- 
trict, constitutes  the  court  of  bankruptcy, 
and  has  power  to  make  a  valid  and  binding 
appointment  of  a  referee  in  bankruptcy. 


and  the  absent  judge  cannot  subsequently 
come  into  the  district,  while  the  judge 
making  the  appointment  is  holding  court 
therein,  and,  without  the  latter's  concur- 
rence, set  aside  such  appointment  and  re- 
move the  appointee  from  office.  In  re 
Steele,  (N.  D.  Ala.  1907)  156  Fed.  853, 
19  Am.  Bankr.  Rep.  671. 

A  District  Court,  sitting  cm  a  court  of 
bankruptcy,  which  is  a  court  held  by  one 
judge,  has  power  to  appoint  or  remove 
a  referee,  although  there  may  be  another 
judge  who  is  also  authorized  to  hold  the 
same  court.  Birch  v.  Steele,  (C.  C.  A. 
5th  Cir.  1908)  165  Fed.  577,  21  Am. 
Bankr.  Rep.  539. 


(2)  [Districts  of  referees.]  designate,  and  from  time  to  time  change, 
the  limits  of  the  districts  of  referees,  so  that  each  county,  where  the  services 
of  a  referee  are  needed,  may  constitute  at  least  one  district.  [{1898)  30 
Stat.  L.  555.] 

Sec.  35.  Qualifications  of  Referees. —  a  Individuals  shall  not  be 
eligible  to  appointment  as  referees  unless  they  are  respectively 

(1)  [Competent.]    competent  to  perform  the  duties  of  that  oflBce; 

(2)  [Not  officeholders.]  not  holding  any  oflBce  of  profit  or  emolument 
under  the  laws  of  the  United  States  or  of  any  State  other  than  commission- 
ers of  deeds,  justices  of  the  peace,  masters  in  chancery,  or  notaries  public ; 

(3)  [Not  related  to  judges.]  not  related  by  consanguinity  or  affinity, 
within  the  third  degree  as  detormined  by  the  common  law,  to  any  of  the 
judges  of  the  courts  of  bankruptcy  or  circuit  courts  of  the  United  States, 
or  of  the  justices  or  judges  of  the  appellate  courts  of  the  districts  wherein 
they  may  be  appointed ;  and 

(4)  [Residents  of  districts.]  residents  of,  or  have  their  offices  in,  the 
territorial  districts  for  which  they  are  to  be  appointed.  [{1898)  30  Stai. 
L.  555.] 

Sec.  36.  Oaths  of  Office  of  Referees. —  a  Referees  shall  take  the  same 
oath  of  office  as  that  prescribed  for  judges  of  United  States  courts. 
[{1898)  30  Stat.  L.  555.] 

Form  No.  i6  is  "  referee's  oath  of  office.'' 
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Sec.  37.  Number  op  Referees. —  a  Such  number  of  referees  shall  be 
appointed  as  may  be  necessary  to  assist  in  expeditiously  transacting  the 
bankruptcy  business  pending  in  the  various  courts  of  bankruptcy.  [  (1898) 
30  Stat.  L.  555,] 

Sec.  38.  Jurisdiction  of  Referees. —  a  Referees  respectively  are  hereby 
invested,  subject  always  to  a  review  by  the  judge,  within  the  limits  of  their 
districts  as  established  from  time  to  time,  with  jurisdiction  to  [{1898) 
30  Stat.  L.  555.] 


Review  of  proceedings  had  before  referee. 
—  The  right  of  review  provided  for  by 
the  statute  extends  to  every  act  of  the 
referee   in   bankruptcy.     In   re  Richard, 
(E.  D.  N.  G.  1899)    94  Fed.  633,  2  Am. 
Bankr.  Rep.  506;  In  re  Woodard,  (E.  D. 
X.  C.   1899)    96  Fed.  956;   /n  re  Steed, 
(E.  D.  N.  C.  1901)   107  Fed.  682,  6  Am. 
Bankr.  Rep.   73;    In  re  Carver,    (E.   D. 
N.  C.  1902)   113  Fed.  138,  7  Am.  Bankr. 
Rep.   539;    In   re   Mammoth   Pine   Lum- 
ber Co.,  (W.  D.  Ark.  1902)  116  Fed.  731, 
8  Am.  Bankr.  Rep.  651;  In  re  Yost,  (M. 
D.  Pa.  1902)   117  Fed.  792,  9  Am.  Bankr. 
Rep.  154;  In  re  Miner,  (D.  C.  Ore.  1902) 
117   Fed.   953, -9  Am.   Bankr.   Rep.    100; 
In  re  Swift,  (D.  C.  Mass.  1902)  118  Fed. 
348,  9  Am.  Bankr.  Rep.  237;   Dressel  v. 
N^orth   State  Lumber  Co.,    (E.  D.  N.  C. 
1902)    119  Fed.  531,  9  Am.  Bankr.  Rep. 
541;  In  re  Kurtz,   (E.  D.  Pa.  1903)    125 
Fed.  992,  11  Am.  Bankr.  Rep.  129;  In  re 
Shea,   (C.  C.  A.  1st  ar.  1903)    126  Fed. 
153,  11  Am.  Bankr.  Rep.  209;  In  re  Taft, 
(C.  C.  A.  6th  Cir.   1904)    133  Fed.  511, 
13  Am.  Bankr.  Rep.  419;  In  re  Milgraum, 
(E.  D.  Pa.  1904)    133  Fed.  802,  13  Am. 
Bankr.  Rep.  337;  In  re  Abbey  Press,  (C. 
C.  A.  2d  Cir.  1904)    134  Fed.  61,  13  Am. 
Bankr.  Rep.  11;  /n  re  A.  L.  Robertshaw 
Mfg.  Co.,  (E.  D.  Pa.  1905)   135  Fed.  220; 
Crim   V.   Woodford,    (C.    C.   A.   4th   Cir. 
1905)    136  Fed.  34,  14  Am.  Bankr.  Rep. 
306;  In  re  Romine,  (N.  D.  W.  Va.  1905) 
138  Fed.  837,   14  Am.  Bankr.  Rep.   785, 
affirmed  (C.  C.  A.  4th  Cir.  1906)   16  Am. 
Bankr.    Rep.    210;    Ellis   v.    Krulewitch, 
(C.  C.  A.  8th  Cir.   1905)    141  Fed.  954, 

15  Am.   Bankr.  Rep.   615;   In  re  Wilde, 
(C.  C.   A.   2d  Cir.   1906)    144  Fed.  972, 

16  Am.  Bankr.  Rep.  386;  In  re  Home 
Discount  Co.,  (N.  D.  Ala.  1906)  147  Fed. 
538,  17  Am.  Bankr.  Rep.  168;  In  re  Foss, 
(D.  C.  Me.  1906)  147  Fed.  790,  17  Am. 
Bankr.  Rep.  439;  In  re  People's  Dept. 
Store  Co.,  (W.  D.  N.  Y.  1908)  159  Fed. 
286,  20  Am.  Bankr.  Rep.  244;  Philadel- 
phia First  Nat.  Bank  v.  Abbott,  (C.  C.  A. 
8th  Cir.  1908)  165  Fed.  853,  21  Am. 
Bankr.  Rep.  436;  In  re  Nippon  Trading 
Co.,  (W.  D.  Wash.  1910)  182  Fed.  959; 
In  re  Co-operative  Knitting  Mills,  (E.  D. 
N.  Y.  1913)  202  Fed.  1016;  In  re  Holden, 
(C.  C.  A.  6th  Cir.  1913)  203  Fed.  229. 

Petition  to  revieio  as  supersedeas. — 
In  the  absence  of  statute  or  rule  of  court 
to  the  contrary,  a  petition  to  review  or 
revise   an    order   of   a   referee    in    bank- 


ruptcy 'does  not  of  itself  operate  as  a 
supersedeas;  and  whether  or  not  it  shall 
have  that  effect  rests  in  the  discretion  of 
the  reviewing  or  reviewed  authority  in 
the  particular  case.  In  re  Home  Dig- 
count  Co.,  (N.  D.  Ala.  1906)  147  Fed. 
538,  17  Am.  Bankr.  Rep.  168. 

Mode   of  reriew. —  The  general  orders 
in  bankruptcy.  No.  27,  provide  that  when 
a   bankrupt,    creditor,   trustee,   or   other 
person  shall  desire  a  review,  by  the  judge, 
of  any  order  made  by  the  referee  he  shall 
file  with  the  referee  his  petition  therefor, 
setting  out  the  error  complained  of;  and 
the  referee  shall  forthwith  certify  to  the 
judge  the  question  presented,  a  summary 
of  the  evidence  relating  thereto,  and  the 
finding  and  order  of  the  referee  thereon. 
This  order  is  mandatory.     In  re  Smith. 
(W.  D.  Tex.   1899)    93  Fed.  791,  2  Am. 
Bankr.  Rep.  190;  In  re  Schiller,   (W.  D. 
Va.  1899)  96  Fed.  400,  2  Am.  Bankr.  Rep. 
704;  In  re  Chambers,  (D.  C.  R.  I.  1900) 
98  Fed.  865.  3  Am.  Bankr.  Rep.  537;  In 
re  T.  L.  Kelly  Dry  Goods  Co.,  ( B.  D.  Wis. 
1900)    102  Fed.  747,  4  Am.  Bankr.  Rep. 
528;  In  re  Russell,  (N.  D.  Cal.  1900)  105 
Fed.  501,  5  Am.  Bankr.  Rep.  566;  In  re 
Hawley,    (N.  D.  la.  1902)    116  Fed.  428, 
8  Am.  Bankr.  Rep.  632;  In  re  Boston  Dry 
Goods  Co.,   (C.  C.  A.  Ist  Cir.  1903)    125 
Fed.  226,  11  Am.  Bankr.  Rep.  97;  In  re 
Taft,   (C.  C.  A.  6th  Cir.  1904)    133  Fed. 
511,  13  Am.  Bankr.  Rep.  419;  In  re  Mil- 
graum,    (E.  D.  Pa.   1904)    133  Fed.  802, 
13  Am.  Bankr.  Rep.  337;  In  re  Mclntire, 
(N.  D.  W.  Va.   1906)    142  Fed.  596,  16 
Am.   Bankr.   Rep.   85;    In  re  Home  Dis- 
count Co.,    (M.   D.  Ala.   1906)    147   Fed. 
538,    17    Am.    Bankr.    Rep.    168;    In   re. 
Brown,  (S.  D.  N.  Y.  1909)   171  Fed.  281, 
22   Am.   Bankr.   Rep.    496;    In  re   Clark 
Coal,  etc.,  Co.,  (W.  D.  Pa.  1909)   173  Fed. 
658,  23  Am.  Bankr.  Rep.  273;  Craddock- 
Terry  Co.  v.  Kaufman,  (D.  C.  Tex.  1909) 
175  Fed.   303,  23  Am.  Bankr.  Rep.  725; 
In  re  Home  Discount  Co.,    (N.  D.   Ala. 
1906)     17    Am.    Bankr.   Rep.    175;    In  re 
Turetz,    (E.  D.  Pa.   1913)    205  Fed.  400. 
Inadvertent   filing   unth    clerks   amend- 
able.—  Where  a  petition  to  review  an  or- 
der of  a  referee  was  inadvertently  filed 
with   the   clerk  of  the   court,   instead  of 
with  the  referee  as  required  by  the  gen- 
eral orders  in  bankruptcy,  leave  will  be 
granted  to  correct  the  error.     In  re  Nip- 
pon  Trading   Co.,    (W.   D.    Wash.    1910) 
182  Fed.  959,  25  Am.  Bankr.  Rep.  695. 
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Referee^a  findings  and  conclusions, —  In 
every  case  in  bankruptcy,  on  a  petition 
for  discharge  and  objections  thereto  sent 
up  for  review,  the  referee  should  find  the 
facts  and  4tate  his  conclusions  of  law. 
In  re  Steed,  (E.  D.  N.  C.  1901)  107 
Fed.  682,  6  Am.  Bankr.  Kep.  73. 

The  provision  of  the  general  orders  in 
bankruptcy,  No.  27,  which  requires  a 
referee,  on  the  filing  of  a  petition  for  the 
review  of  an  order  made  by  him,  to  certify 
a  summary  of  the  evidence  relating 
thereto  to  the  judge,  should  be  observed; 
but  where  it  appears  from  the  referee's 
certificate  that,  instead  of  making  a  sum- 
mary, he  has  returned  all  the  evidence 
taken,  and  the  matter  has  been  deter- 
mined by  the  judge  without  any  motion 
having  been  made  to  require  the  evidence 
to  be  summarized,  the  proceeding  for  re- 
view will  not  be  invalidated,  where  it  in- 
volves substantial  matters,  because  the 
rule  was  not  observed  bv  the  referee. 
Crim  V.  Woodford,  (C.  C.  A."  4th  Cir.  1906) 
136  Fed.  34,  14  Am.  Bankr.  Rep.  302. 

Necessity  of  petition. —  If  there  is  no 
petition  for  review  the  judge  will  not 
review  a  referee's  order,  even  where  the 
referee  certifies  the  question  and  recites 
that  due  exception  was  taken  to  his  rul- 
ing. In  re  Russell,  (N.  D.  Gal.  1900)  105 
Fed.  501,  5  Am.  Bankr.  Rep.  566.  See 
also  In  re  Smith,  (W.  D.  Tex.  1899)  93 
Fed.  791  as  to  necessity  of  a  petition  for 
review  setting  out  the  error  complained  of. 

Time  for  review. —  There  is  no  pro- 
vision of  the  Bankruptcy  Act,  or  of  the 
general  orders  in  bankruptcy,  fixing  the 
time  within  which  a  petition  for  the  re- 
view of  an  order  of  a  referee  must  be 
filed;  and  it  has  been  quite  generally 
held  that,  in  the  absence  of  a  rule  of 
court  on  the  subject,  the  time  within 
which  such  a  petition  may  be  entertained 
is  discretionary,  subject  only  to  the  lim- 
itation that  it  must  be  filed  within  a 
reasonable  time  in  view  of  the  general 
purpose  of  the  act  to  expedite  the  pro- 
ceedings. In  re  Smith,  (W.  D.  Tex.  1899) 
93  Fed.  791,  2  Am.  Bankr  Rep.  190;  In  re 
Schiller,  (W.  D.  Va.  1899)  96  Fed.  400, 
2  Am.  Bankr.  Rep.  704;  In  re  Chambers, 
(D.  C.  R.  I.  1900)  98  Fed.  866,  6  Am. 
Bankr.  Rep.  709;  In  re  Scott,  (1900)  99 
Fed.  404;  In  re  Russell,  (N.  D.  Cal.  1900) 
105  Fed.  501,  6  Am.  Bankr.  Rep.  566; 
In  re  New  York  Economicid  Printing  Co., 
(C.  C.  A.  2d  Cir.  1901)  106  Fed.  839,  5 
Am.  Bankr.  Rep.  697;  In  re  Hawley, 
(N.  D.  la.  1902)  116  Fed.  428,  8  Am. 
Bankr.  Rep.  632;  In  re  Milgraum,  (E.  D. 
Pa.  1904)  133  Fed.  802,  13  Am.  Bankr. 
Rep.    337;    In    re   Reukauff,    (E.    D.    Pa. 

1905)  135  Fed.  251,  14  Am.  Bankr.  Rep. 
344;  Crim  l\  Woodford,  (C.  C.  A.  4th 
Cir.  1905)  136  Fed.  34,  14  Am.  Bankr. 
Rep.    302;    In    re    Grant,    (D.    C.    R.    I. 

1906)  143  Fed.  661,  16  Am.  Bankr. 
Rep.   256;    Bacon   v.  Roberts,    (C.   C.   A. 


3d  Cir.  1906)  146  Fed.  729,  17  Am.  Bankr. 
Rep.  421;  In  re  Foss,  (D.  C.  Me.  1906) 
147  Fed.  790,  17  Am.  Bankr.  Rep.  439; 
In  re  Nichols,  (N.  D.  N.  Y.  1909)  166 
Fed.  603,  22  Am.  Bankr.  Rep.  216;  In  re 
Verdon  Cigar  Co.,  (W.  D.  Mich.  1911) 
193  Fed.  813;  In  re  Octave  Mining  Co., 
(D.  C.  Ariz.  1914)   212  Fed.  457. 

The  right  to  file  a  petition  for  review 
cannot  be  so  exercised  as  unreasonably 
and  unnecessarily  to  delay  the  distribu- 
tion of  the  assets  of  the  bankrupt.  In  re 
Grant,  (D.  C.  R.  I.  1906)  143  Fed.  661, 
16  Am.  Bankr.  Rep.  266. 

A  motion  to  vacate  an  order  made  by 
a  referee  in  bankruptcy,  on  the  ground 
that  he  was  without  jurisdiction  to  make 
it,  should  be  entertained  at  any  time  and 
disposed  of  on  the  merits;  the  doctrine 
of  laches  having  no  application  in  such 
case.  In  re  Willis  W.  Russell  Card  Co., 
(D.  C.  N.  J.  1909)  174  Fed.  202,  23  Am. 
Bankr.  Rep.  300. 

By  the  court  rules  a  petition  for  re- 
vision of  a  referee's  order  must  be  filed 
within  fifteen  days.  In  re  Wink,  (D.  C. 
Md.  1913)  206  Fed.  348. 

Taking  exceptions  before  referee  —  ^e- 
cessity. —  The  general  rule  is  that  excep- 
tions should  be  duly  taken  before  the  ref- 
eree in  bankruptcy,  as  in  other  equitable 
proceedings,  so  that,  on  review,  the  er- 
rors complained  of  may  be  properly 
brought  to  the  attention  of  the  court.  In 
re  Carolina  Cooperage  Co.,  (1899)  96  Fed. 
604;  In  re  Scott,  (E.  D.  N.  C.  1900)  99 
Fed.  404,  3  Am.  Bankr.  Rep.  625;  In  re 
Steed,  (E.  D.  N.  C.  1901)  107  Fed.  682, 
6  Am.  Bankr.  Rep.  73;  In  re  Covington, 
(E.  D.  N.  C.  1901)  110  Fed.  143,  6  Am. 
Bankr.  Rep.  373;  In  re  Carver,  (1902) 
113  Fed.  138;  In  re  Hawley,  (N.  D.  la. 
1902)  116  Fed.  428,  8  Am.  Bankr.  Rep. 
632;  Dressel  r.  North  State  Lumber  Co., 
(E.  D.  N.  C.  1902)  119  Fed.  531,  9  Am. 
Bankr.  Rep.  541;  In  re  People's  Dept. 
Store  Co.,  (W.  D.  N.  Y.  1908)  159  Fed. 
286,  20  Am.  Bankr.  Rep.  244;  Philadel- 
phia First  Nat.  Bank  v.  Abbott,  (C.  C.  A. 
8th  Cir.  1908)  165  Fed.  853,  21  Am. 
Bankr.  Rep.  436;  In  re  McCann  Bros.  Ice 
Co.,  (E.  D.  Pa.  1909)  171  Fed.  266,  22 
Am.  Bankr.  Rep.  655;  In  re  Cohn,  (D.  C. 
N.  D.  1909)  171  Fed.  668,  22  Am.  Bankr. 
Rep.  761. 

In  excepting  to  findings  of  fad  or  con- 
clusions of  loAD  by  a  referee  in  bankruptcy 
equity  rule  83  (now  63)  requiring  errors  to 
be  specifically  pointed  out,  shovdd  be  fol- 
lowed. In  re  Covington,  (E.  D.  N.  C. 
1901)  110  Fed.  143,  6  Am.  Bankr.  Rep. 
373;  In  re  Carver,  (1902)  113  Fed.  138; 
Dressel  r.  North  State  Lumber  Co.,  (E. 
D.  N.  C.  1902)  119  Fed.  631,  9  Am. 
Bankr.    Rep.    541. 

Ruling  on  evidence. —  Rulings  of  a  ref- 
eree in  bankruptcy  excluding  evidence,  not 
taken  and  returned  to  the  appellate  court, 
are   not    reviewable   there.      Philadelphia 
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First  Nat.  Bank  v.  Abbott,  (C.  C.  A.  8th 
Cir.  1908)  165  Fed.  853,  21  Am.  Baiikr. 
Rep.  436;  In  re  McC'ann  Bros.  Ice  Co., 
(E.  D.  Pa.  1909)  171  Fed.  265,  22  Am. 
Bankr.  Rep.  555. 

Ruling  aa  to  easemption. —  Wliere  a 
bankrupt  files  no  exceptions  to  a  referee's 
order  determining  his  right  to  exemp- 
tions, he  cannot  object  to  any  of  its  pro- 
visions on  certificate  for  review.  In  re 
Cohn,  (D.  C.  N.  D.  1909)  171  Fed.  568, 
22  Am.  Bankr.  Rep.  761. 

Exception  cannot  he  made  in  revieiving 
court. —  The  ruling  of  a  referee  in  bank- 
ruptcy allowing  the  claim  of  a  creditor 
cannot  be  brought  into  the  District  Court  . 
for  review  by  filing  exeej)tions  thereto  in 
that  court.  In  re  llawlev.  (X.  D.  la. 
1902)  116  Fed.  428,  8  Am.  Bankr.  Rep.  632. 

Formal  exceptions  unnecessary. —  That 
no  formal  exceptions  were  filed  to  the  de- 
cision and  ruling  of  a  referee  on  a  cred- 
itor's claim  does  not  prevent  a  review  ot 
the  referee's  findings  in  the  absence  of  a 
rule  or  order  of  the  District  Court  requir- 
ing such  exceptions  to  be  filed.  In  re 
People's  Dept.   Store   Co.,    (W.   D.  N.  Y. 

1908)  159  Fed;  286,  20  Am.  Bankr.  Rep. 
244 ;  In  re  Lane  Lumber  Co.,  ( N.  D.  Idaho 
1913)  206  Fed.  780. 

Determination  on  review  —  De  novo  on 
the  evidence. —  On  review  of  proceedings 
before  a  referee,  the  judge  is  not  required 
to  reverse  the  decision  because  of  tlie  er- 
roneous admission  or  exclusion  of  evi- 
dence; but  it  is  his  duty  to  determine  the 
issues  de  novo  upon  the  competent  evidence 
in  the  record,  or  he  may  recommit  the  case 
for  further  hearing  as  the  circumstances 
may  require.  In  re  De  Gottardi,  (S.  D. 
Cal.  1902)  114  Fed.  328,  7  Am.  Bankr. 
Rep.  723;  In  re  Leech,  (C.  C.  A.  6th  Cir. 

1909)  171  Fed.  622,  22  Am.  Bankr.  Rep. 
599;  In  re  Hawlev,  etc.,  Furnace  Co.,  (E. 
D.  Pa.  1914)  214  >ed.  500;  In  re  Elmore 
Cotton  Mills,  (S.  D.  Ala.  1914)  217  Fed. 
808. 

And  the  review  may  be  restricted  to  the 
referee's  report,  the  evidence  to  which 
he  refers  therein,  and  to  such  evidence  as 
the  petitioner  may  include  in  his  excep- 
tions to  the  referee's  finding.  In  re 
Stokes,   (S.  D.  Ga.  1910)   185  Fed.  994. 

On  a  referee's  certificate  to  review  the 
partial  allowance  of  a  claim  against  a 
bankrupt,  it  was  held  to  be  error  for  the 
court  to  increase  the  allowance  for  al- 
leged damages  for  breach  of  a  patent  li- 
cense agreement,  $1,000,  where  there  was 
no  evidence  in  ,the  case  that  damages  in 
any  amount  had  been  proved  by  breach  of 
such  agreement.  In  re  Dr.  Voorhees  Awn- 
ing Hood  Co.,  (C.  C.  A.  3d  Cir.  1911) 
188  Fed.  425. 

Judge  may  take  new  evidence. —  On 
certificate  of  a  referee  in  a  proceeding  to 
set  aside  an  alleged  fraudulent  prefer- 
ence, the  district  judge,  if  the  petition 
is  suflieient,  may  -take  new  evidence  if  it 
is   offered.     In  re  Leech,    (C.    C.   A.    Cth 


Cir.   1909)    171  Fed.  622,  22  Am.  Bankr. 
Rep.  599. 

Court  may  consider  any  point  presented 
by  record. —  A  District  Court,  in  review- 
ing an  order  or  report  of  a  referee,  may 
properly  consider  any  point  presented  by 
the  record  before  it,  whether  or  not  such 
point  was  discussed  before  or  by  the  ref- 
eree.   In  re  Wilde,  (C.  C.  A.  2d  Cir.  1906) 
144  Fed.  972,   16  Am.  Bankr.  Rep.  386; 
In   re    Kellar,    (C.    C.   A.    1st   Cir.    1912) 
192  Fed.  830;  In  re  Elmore  (Cotton  Mills, 
(S.  D.  Ala.   1914)    217   Fed.  810. 

Costs. —  Where  proceedings  for  the  re- 
view of  an  order  of  a  court  of  bankruptcy 
are  dismissed  by  the  appellate  court  for 
want  of  jurisdiction,  without  any  motion 
therefor,  neither  party  will  be  allowed 
costs.     In  re  Dickson,    (C.  C.  A.  lat  Cir. 

1901)  111  Fed.  729,  7  Am.  Bankr.  Rep.  186. 
Weight  of  referee's  findings  of  fact.— 

The  findings  of  fact  of  the  referee,  where 
there  is  a  conflict  of  evidence,  are  en- 
titled to  great  weight;  and  they  will  not 
be  disturbed  excepting  where  they  appear 
to  be  clearlv  erroneous.  In  re  Rider,  (N". 
IX  X.  Y.  1899)  96  Fed.  811,  3  Am.  Bankr. 
Rep.  192;  In  re  Boothe,  (1899)  96  Fed. 
943;  In  re  Rome  Planing-Mill  Co.,  (1900) 
99  Fed.  943:  In  re  Waxelbaum,  (X.  D. 
Oa.  1900)  101  Fed.  228,  4  Am.  Bankr. 
Rep.  120;  In  re  Stout,  (W.  D.  Mo.  1900) 
109  Fed.  704,  6  Am.  Bankr.  Rep.  505; 
In  re  Lafleche,  (1901)  109  Fed.  307;  In 
re  Covington,  (1901)  110  Fed.  143;  In  re 
Carver,  (E.  D.  X'.  C.  1902)  113  Fed. 
138,  7  Am.  Bankr.  Rep.  539;  In  re  Royal, 
(E.  D.  X".  C.  1902)  113  Fed.  140,  7  Am. 
Bankr.  Rep.  636;  In  re  B.  H.  Douglass, 
etc.,  Co.,  (D.  C.  Conn.  1902)  114  Fed.  772, 

8  Am.  Bankr.  Rep.  113;  In  re  Swift,  (D. 
C.  Mass.  1902)  114  Fed.  947,  9  Am. 
Bankr.  Rep.  237;  In  re  West,  (X".  D.  Ga. 

1902)  116  Fed.  767,  8  Am.  Bankr.  Rep. 
564;  In  re  Miner,  (D.  C.  Ore.  1902)  117 
Fed.  953,  9  Am.  Bankr.  Rep.  100;  In  re 
Grant,    (S.  D.  X.  Y.   1902)    118  Fed.  73, 

9  Am.  Bankr.  Rep.  93;  In  re  Williams, 
(W.  D.  Ga.    1903)    120  Fed.  542,  9  Am. 

Bankr.  Rep.  731;   In  re  Shriver,    (E.  D. 

Pa.   1903)    125   Fed.  511,   10  Am.  Bankr. 

Rep.  746;  In  re  Royce  Dry  Goods  Co., 
(W.  D.  Mo.   1904)    133  Fed.*  100,  13  Am. 

Bankr.  Rep.  257;  In  re  Shults,  (W.  D.  X. 

Y.  1905)  135  Fed.  623,  14  Am.  Bankr.  Rep. 

378;  Southern  Pine  Co.  v.  Savannah  Trust 

Co.,    (C.   C.   A.   5th   Cir.    1905)    141   Fed. 

802,    15   Am.    Bankr.   Rep.   618;    Love   r. 

Export   Storage   Co.,    (C.   C.   A.   6th    Cir. 

1906)    143   Fed.    1,    16   Am.   Bankr.   Rep. 

171;   In  re  Harr,    (E.  D.  Mo.   1906)    143 

Fed.  421,  16  Am.  Bankr.  Rep.  213;  In  re 

Simon,  (E.  D.  Ga.  1907)   151  Fed.  507,  18 

Am.  Bankr.  Rep.  204;  In  re  Forth,  (E.  D. 

X.  Y.  1907)    151  Fed.  951,  18  Am.  Bankr. 

Rep.    186;    Stephens    v.    Merchants'    Xat. 

Bank,   (C.  C.  A.  7th  Cir.  1907)    154  Fed. 

341,    18    Am.    Bankr.    Rep.    560;    In    re 

Kcnyon,    (S.  D.  Ohio  1907)    156  B'ed.  863, 

11)  Am.  Bankr.  Rep.  194;  In  re  Hatem,  (E. 
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D.  X.  C.  1908)  161  Fed.  805,  20  Am. 
Bankr.  Rep.  470;  Ohio  Valley  Bank  Co.  r. 
Mack,  (('.  C.  A.  6th  Cir.  1906)  163  Fed. 
155,  20  Am.  Bankr.  Rep.  40;  Conner  v. 
Webster  Tapper  Co.,  (C.  C.  A.  1st  Cir. 
1909)  168  Fed.  519,  21  Am.  Bankr.  Rep. 
872;  In  re  McCrary,  (S.'  D.  Ala.  1909) 
169  Fed.  485,  22  Am.  Bankr.  Rep.  161; 
In  re  Braselton,  (X.  D.  Ga.  1909)  169 
Fed.  960,  22  Am.  Bankr.  Rep.  419;  In  re 
McCann  Bros.  Ice  Co.,  (E.  D.  Pa.  1900) 
171  Fed.  265,  22  Am.  Bankr.  Rep.  5r)5; 
In  re  Hoffman,  (E.  D.  Wis.  1909)  173 
Fed.  234,  23  Am.  Bankr.  Rep.  19;  In  re 
Baumhaiier,  (S.  D.  Ala.  1910)  179  Fed. 
966;  In  re  Big  Cahaba  Coal  Co.,  (X.  D. 
Ala.  1910)  183  Fed.  662;  Baumhauer  i\ 
Austin,  (C.  C.  A.  5th  Cir.  1911)  186  Fed. 
260;  In  re  Logan,  (X.  D.  X.  Y.  1912) 
196  Fed.  678;  In  re  Walden  Bros.  Cloth- 
ing Co.,  (N.  D.  Ga.  1912)  199  Fed.  315; 
In  re  Cox,  (D.  C.  X.  M.  1912)  199  Fed. 
952;  In  re  Hawks,  (E.  D.  Kan.  1913) 
204  Fed.  309;  Salsburg  v.  Blackford,  (C. 
C.  A.  4th  Cir.  1913)  204  Fed.  438;  Ex- 
Btein  V.  Steinfeld,  (C.  C.  A.  3d  Cir.  1914) 
210  Fed.  236;  In  re  Crumling,  (E.  D. 
Pa.  1914)  214  Fed.  603;  In  re  Pennel,  (C. 

C.  A.  3d  Cir.  1914)  214  Fed.  337;  In  re 
Heffron  Co.,  (X.  D.  X.  Y.  1914)  216  Fed. 
642;  In  re  Cozataky,  (D.  C.  Conn.  1914) 
216  Fed.  920;  In  re  Elmore  Cottdn  Mills, 
(D.  C.  S.  D.  Ala.  1914)  217  Fed.  810; 
In  re  Klingerman,  (E.  D.  Pa.  1915)  219 
Fed.  758 ;  Baker  v.  Bishop-Babcock-Becker 
Co.,  (C.  C.  A.  4th  Cir.  1915)  220  Fed. 
657;  In  re  Utica  Pipe  Foundry  Co.,   (X. 

D.  X.  Y.  1915)  221  Fed.  787. 

Weight  dependent  on  character  of  evi- 
dence.—  The  weight  to  be  given  to  a  find- 
ing by  a  referee  in  bankruptcy,  on  review 
by  the  judge,  depends  on  the  character  of 
the  evidence;  it  being  entitled  to  less 
weight,  if  a  deduction  from  established 
facts  than  if  based  on  conflicting  evidence. 
In  re  McCrary,  (S.  D.  Ala.  1909)  169 
Fed.  485,  22  Am.  Bankr.  Rep.  161 ;  In  re 
Big  Cahaba  Coal  Co.,  (X.  D.  Ala.  1910) 
183  Fed.  662. 

And  it  has  been  held  that  the  court 
is  not  bound  by  the  findings  of  the  referee 
in  bankruptcy  on  a  question  of  fact  based 
on  inferences  drawn  from  the  evidence. 
Baumhauer  r.  Austin,  (C.  C.  A.  5th  Cir. 
1911)    186  Fed.   260. 

The  rule  may  he  stated  to  he  that  while 
the  findings  of  fact  made  by  a  referee  in 
bankruptcy  are  presumptively  correct,  and 
unlofls  clearly  a<rain8t  the  weight  of  evi- 
flonce,  or  some  obvious  error  of  law  has 
intervened,  will  not  be  disturbed,  never- 
theless they  are  not  so  conclusive  as  the 


verdict  of  a  jury  or  the  findings  of  fact 
made  by  a  judgp  in  an  action  at  law  when 
a  jury  has  be(»n  waived.  This  is  the  rule 
of  law  applicable  to  masters  in  chancery, 
and  is  equally  applicable  to  findings  made 
bv  a  referee  in  bankruptcy.  In  re 
Hawks,   (E.  D.  Kan.  1913)   204  Fed.  309. 

But  where  a  referee's  findings  are  to  be 
made  the  basis  of  a  commitment  for  con- 
tempt, the  general  rule  above  stated  does 
not  apply,  and  the  court  must  be  satis- 
fied beyond  a  reasonable  doubt  that  the 
findings  are  correct.  In  re  Mayer,  (1900) 
98  Fed.  839.  See,  however,  In  re  Tuclor, 
96  Fed.  942,  where  the  court  seems  to 
have  adhered  to  the  general  rule. 

Discretionary  orders  made  by  a  referee 
will  not  be  reversed  in  the  absence  of  clear 
abuse  of  discretion.  In  re  Sanborn, 
(1899)  96  Fed.  551;  In  re  Belknap, 
(1899)    96  Fed.  614. 

Duty  to  give  notice  of  referee's  de- 
cisions.—  Where  there  is  an  appearance  in 
a  contest  before  referees  in  bankruptcy, 
the  litigating  parties  should  be  notified  of 
the  referee's  decisions.  In  re  Xichols,  (X. 
D  X.  Y.  1909)  166  Fed.  603,  22  Am. 
Bankr.  Rep.  216. 

But  where  creditors  do  not  appear,  or 
where  they  appear  and  their  appearance 
IS  not  noted,  no  duty  rests  on  the  referee 
to  give  notice  of  his  decisions,  especially 
where  claims  are  presented  and  no  objec- 
tion is  made.  In  re  Xichols,  (X.  D.  X.  Y. 
1909)  166  Fed.  603,  22  Am.  Bankr.  Rep. 
216. 

Certifying  questions  to  District  Court. — 
Form  Xo.  56  is  a  "certificate  by  referee 
to  judge." 

Specific  questions  arising  in  proceedings 
before  a  referee  in  bankruptcy,  and  upon 
which  the  opinion  of  the  district  judge 
is  desired,  may  and  should  be  presented 
on  the  certificate  of  the  referee;  or,  in 
the  case  of  orders  entered,  on  petition  for 
review,  and  not  in  the  form  of  an  assign- 
ment of  errors.  In  re  T.  L.  Kelly  Dry- 
Goods  Co.,  (E.  D.  Wis.  1900)  102  Fed. 
747,  4  Am.  Bankr.  Rep.  528. 

But  a  referee  has  no  jurisdiction  of  his 
own  motion  to  certify  a  question  not 
raised  by  the  parties  to  a  bankruptcy 
proceeding,  whicn  the  referee  foresees  may 
arise,  and  on  which  he  desires  to  be  ad- 
vised. In  re  Reukauff,  (E.  D.  Pa.  1905) 
135   Fed.   251,    14   Am.   Bankr.   Rep.   344. 

As  to  transmission  of  evidence  to  the 
court,  see  tn/ra,  section  39o  (5)  and  the 
notes  thereto,  and  gonerally  as  to  review 
of  records  and  findinprs  certified  by  ref- 
erees, see  infra,  sections  416  and  42c  and 
the  notes  thereto. 


(1)  [Consider  petitions.]  consider  all  petitions  referred  to  them  by  the 
clerks  and  make  the  adjudications  or  dismiss  the  petitions:  [{1898)  30 
Stat.  L.  55/).] 


Authority  to  make  adjudication  or  dis- 
miss petition. —  The  referee,  under  section 
'yiSa    ( 1 ) ,  lias  authority  to  consider   sucli 


petitions  as  have  been  referred  to  him 
by  tlie  clerk,  and  to  make  an  adjudioa- 
tion   thereon,  or  to  dismiss   tlie  petition. 
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Tn  re  Clisdell,  (N.  D.  N.  Y.  1900)  101 
Fed.  246.  4  Am.  Bankr.  Rep.  95;  In  re 
Franklin  Svndicate,  (E.  D.  N.  Y.  1900) 
101  Fed.  402,  4  Am.  Bankr.  Rep.  244; 
Clark  r.  American  Mfg.,  etc.,  Co.,  (C.  C. 
A.  1900)  101  Fed.  962;  In  re  Elby,  (N. 
D.  la.  1907)  157  Fed.  9.35,  19  Am.  Bankr. 
Rep.  734;  In  re  Polakoff,  (N.  D.  N.  Y. 
1899)    1  Am.  Bankr.  Rep.  358. 

Dismissal  after  adjudication. — The  stat- 
ute does  not  authorize  a  referee  to  dismiss 
a  bankruptcy  proceeding  after  adjudica- 
tion; that  duty  devolves  alone  upon  the 
judge  under  section  14  of  the  Act.  In  re 
Elby,  (X.  D.  la.  1907)  157  Fed.  936,  19 
Am.  Bankr.  Rep.  734. 


But  in  In  re  Soott,  (D.  C.  Mass.  1901) 
7  Am.  Bankr.  Rep.  35,  it  was  held  that 
the  referee  had  jurisdiction  to  dismiss  a 
petition  after  adjudication  for  want  of 
jurisdiction. 

Requiring  amendment  of  petition  and 
schedule. —  The  referee  has  power  in  his 
discretion  to  order  amendments  in  the 
insufficient  and  defective  petition  and 
schedule  of  a  voluntary  bankrupt  referred 
to  him,  and  to  withhold  the  calling  of  the 
first  meeting  of  creditors  until  such 
amendments  are  made.  In  re  Brumel- 
kamp,  (1899)  96  Fed.  814. 


(2)  [Administer  oaths,  examine  witnesses,  require  production  of  docu- 
ments.] exercise  the  powers  vested  in  courts  of  bankruptcy  for  the 
administering:  of  oaths  to  and  the  examination  of  persons  as  witnesses  and 
for  requiring  the  production  of  documents  in  proceedings  before  them, 
except  the  power  of  commitment ;     [  (1898)  30  Stat  L.  555.] 


Examination  of  witnesses — General  rule. 
— ^A  referee  taking  testimony  in  a  contro- 
versy or  hearing  in  bankruptcy  is  required 
t>o  take,  record,  and,  in  case  of  an  appeal, 
to  return  to  the  appellate  court,  all  the 
evidence  ofTered  by  either  party  to  the 
controversy,  that  which  is  held  by  them  to 
be  incompetent,  irrelevant,  or  immaterial, 
as  well  as  that  which  they  deem  to  be  ad- 
missible, to  the  end  that,  if  the  appellate 
court  is  of  the  opinion  that  evidence  re- 
jected should  have  been  received,  it  may 
consider  it,  render  a  final  decree,  and  con- 
clude the  litigation  without  remanding 
the  suit  to  procure  the  excluded  evidence. 
Philadelphia  First  Nat.  Bank  t?.  Abbott, 
(C.  C.  A.  8th  Cir.  1908)  165  Fed.  853,  21 
Am.  Bankr.  Rep.  436.  And  see  the  fol- 
lowing earlier  cases  to  the  same  effect: 
In  re  De  Gk)ttardi,  (S.  D.  Cal.  1902)  114 
Fed.  328,  7  Am.  Bankr.  Rep.  723;  In  re 
Lipset,  (S.  D.  N.  Y.  1902)  119  Fed. 
379,  9  Am.  Bankr.  Rep.  32;  Dressel  v, 
North  State  Lumber  Co.,  (E.  D.  N.  O. 
1902)  119  Fed.  531,  9  Am.  Bankr.  Rep. 
641;  In  re  Wilde,  (S.  D.  N.  Y.  1904)  131 
Fed.  142,  11  Am.  Bankr.  Rep.  714;  In  re 
Romine,  (N.  D.  W.  Va.  1905)  138  Fed. 
837,  14  Am.  Bankr.  Rep.  785;  In  re 
Sturgeon,  (C.  C.  A.  2d  Cir.  1905)  139  Fed. 
608,  14  Am.  Bankr.  Rep.  681 ;  Ravenswood 
Bank  v.  Johnson,  (C.  C.  A.  4th  Cir.  1906) 
143  Fed.  463,  16  Am.  Bankr.  Rep.  206. 

Referee  cannot  excuse  witness  from  an- 
swering.—  A  referee  in  bankruptcy  is  gov- 
erned by  the  rules  in  equity  in  taking 
testimony,  and  is  not  authorized  to  excuse 
a  witness  from  answering  questions  on  ob- 
jection thereto.  Dressel  r.  North  State 
Lumbt-r  Co.,  (E.  D.  N.  C.  1902)  119  Fed. 
631,  9  Am.  Bankr.  Rep.  641. 


Eaception  to  general  rule. —  From  the 
general  rule  that  all  evidence  offered 
should  be  received,  the  evidence  of  a  priv- 
ileged witness,  privileged  evidence,  and  evi- 
dence which  clearly  and  affirmatively  ap- 
pears to  be  so  incompetent,  irrelevant,  or 
inunateriar  that  it  would  be  an  abuse  of 
the  process  or  power  of  the  court  to  compel 
its  production  or  permit  its  introduction, 
is  excepted.  Philadelphia  First  Nat.  Bank 
V.  Abbott,  (C.  C.  A.  8i3i  Cir.  1908)  166 
Fed.  863,  21  Am.  Bankr.  Rep.  436. 

Manner  of  conducting  examination. — 
Under  tJie  general  orders  in  bankruptcy, 
No.  22,  the  referee,  in  taking  testimony,  is 
required  to  have  it  taken  down  in  writing, 
and  preferably  in  narrative  form;  and,  on 
objection  being  raised,  to  require  the  ques- 
tion, the  objection,  and  reason  therefor, 
with  his  ruling,  to  be  entered,  and  then, 
though  he  rule  the  question  to  be  im- 
proper, aUow  it  to  be  answered.  In  re  De 
Gottardi,  (1902)  114  Fed.  328;  In  re  Ro- 
mine, (N.  D.  W.  Va.  1905)  138  Fed.  837, 
14  Am.  Bankr.  Rep.  786. 

Referee  should  "be  present  at  OBPomina- 
iion. —  A  referee  in  bankruptcy,  having 
power  to  rule  on  the  admissibility  of  testi- 
mony offered  before  him,  is  bound  per- 
sonally to  hear  the  evidence,  unless  his 
presence  is  waived  by  the  parties.  In  re 
Wilde,  (S.  D.  N.  Y.  1904)  131  Fed.  142, 
11  Am.  Bankr.  Rep.  714. 

Production  of  books. — ^A  referee  in  bank- 
ruptcy has  fuU  and  complete  jurisdiction 
to  order  the  bankrupt  to  produce  books 
of  account  and  papers  bearing  on  his 
transactions.  In  re  Soloway,  (D.  C  Conn* 
1912)   196  Fed.  103. 


(3)  [Taking  possession  of  and  releasing  property.]    exercise  the  pow- 
ers of  the  judge  for  the  taking  possession  and  releasing  of  the  property  of 
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the  bankrupt  in  the  event  of  the  issuance  by  the  clerk  of  a  certificate 
showing  the  absence  of  a  judge  from  the  judicial  district,  or  the  division 
of  the  district,  or  his  sickness,  ot  inability  to  act ;    [  {1898)  30  Stat.  L.  555,] 


Effect  of  section. —  Section  38a  (3)  re- 
fers in  terms  to  the  power  of  the  judge, 
and  does  not  restrict  section  38a  ( 4 ) ,  but 
is  the  correlative  of  section  69a.  In  re 
Florcken,  (1901)  107  Fed.  241. 

Ordering  surrender  of  assets. —  The  ref- 
eree may  order  the  bankrupt  to  surrender 
assets  in  his  possession  to  the  trustee. 
See  supra,  notes  to  section  2  (15).  And 
he  may  make  such  an  order  against  a 
third  person  holding  assets  without  color 
of  right.  Mueller  t\  Nugent,  (1902)  184 
U.  S.  1,  22  S.  Ct.  269,  46  U.  S.  (L.  ed.) 
405. 

Appraisal  and  sale  of  property. —  Undei 
sections  38a  and  la  (7)  and  General 
Order  No.  18  (see  supra,  note  to  section 
30),  the  referee  is  authorized,  subject, 
however,  to  review  by  the  court,  to  ap- 
point appraisers  to  value  the  bankrupt's 
estate  and  to  order  the  trustee  to  sell  the 
real  estate  free  from  incumbrances.  If 
the  property,  however,  is  in  the  hands  of 
a  receiver  before  adjudication,  the  court 
alone  can  order  an  appraisement  or  a  sale. 
In  re  Styer,  (1899)  98  Fed.  290.  See  also 
as  to  the  power  of  a  referee  to  order  a  sale 
free  from  incumbrances.  In  re  Sanborn, 
(1899)  96  Fed.  551. 

The  imiform  practice  of  the  court  under 
the  Act  is  to  make  no  order  of  sale  until 
after  the  adjudication  of  bankruptcy;  but, 
where  the  property  was  such  that  imme- 
diate sale  was  necessary  to  preserve  its 
value,  where  the  sale  was  by  consent,  and 
no  injurious  effects  upon  any  interests 
were  shown,  a  referee's  order  made  before 
adjudication  was  not  disturbed.  In  re  T. 
L.  Kelly  Dry-Goods  Co.,  (1900)  102  Fed. 
747. 

As  to  the  jurisdiction  of  the  referee  to 
enjoin  the  sale  of  property,  to  order  its 
sale,  and  to  settle  the  priority  of  liens, 
where  there  is  a  voluntary  submission  to 
him  of  the  matters  in  dispute,  see  In  re 
Matthews,    (1901)    109  Fed.  603. 

Appraisal  and  sale  of  property,  see  in 
general  section  705  and  note. 

Confirmation  of  composition. — Questions 
arising  out  of  application  for  confirmation 
of  a  composition  are  addressed  to  the 
judge,  although  he  may  require  the  ref- 
eree to  report  the  facts.  Adler  v.  Jones, 
(C.  C.  A.  1901)  109  Fed.  967. 

Application  for  discharge. —  A  referee  to 
whom  an  application  for  discharge  with 
opposing  specifications  has  been  referred 
has  authority  to  rule  upon  the  suflBciency 
of  the  specifications,  and  should  not  take 
evidence  on  such  as  are  clearly  insufficient. 
In  re  Kaiser,  (1899)  99  Fed.  689,  holding 
also  that  his  authority  is  not  limited  to 
the  taking  and  reporting  of  the  evidence 
and  ruling  as  to  its  admissibility,  and  that 
be  should  report  findings  and  recommenda- 


tions.    See  also  In  re  Steed,   (1901)   107 
Fed.  682. 

Under  the  Act  the  judge  is  required  to 
hear  and  determine  the  application  for 
discharge  and  the  briefs  and  pleas  in  op- 
position thereto,  and  the  matter  cannot  be 
turned  over  to  a  referee,  although  it  may 
be  referred  to  him  to  ascertain  and  report 
the  facts.  In  re  McDuff,  (0.  C.  A.  1900) 
101  Fed.  241. 

As  to  hearing  application  and  granting 
discharge,  see  more  fully  sec.  146  and  notes 
thereto. 

Authority  with  respect  to  possession 
and  release  of  property  —  Referee  tnay 
appoint  receivers. —  A  referee  has  author- 
ity to  exercise  the  powers  of  a  judge  in 
tlie  taking  possession  of,  and  releasing,  the 
bankrupt's  property,  on  the  issuance  of  a 
certificate  by  the  clerk  showing  the  absence 
of  the  judge  from  the  district,  or  his  in- 
ability to  act.  In  accordance  with  this 
provision  it  has  been  held  that  the  referee 
may  appoint  receivers  in  bankruptcy  for 
the  purpose  of  taking  possession  of  the 
assets  of  the  estate.  In  re  Styer,  (E.  D. 
Pa.  1899)  98  Fed.  290,  3  Am.  Bankr.  Rep. 
424;  In  re  T.  L.  Kelly  Dry-Goods  Co.,  (E. 
D.  Wis.  1900)  102  Fed.  747,  4  Am.  Bankr. 
Rep.  528;  In  re  Florcken,  (S.  D.  Cal. 
1901)  107  Fed.  241,  5.  Am.  Bankr.  Rep. 
802;  In  re  Fisher,  (D.  C.  N.  J.  1905)  135 
Fed.  223,  14  Am.  Bankr.  Rep.  366;  In  re 
Sonnabend,  (D.  0.  Mass.  1906)  18  Am. 
Bankr.  Rep.  117. 

The  authority  of  courts  of  bankruptcy 
to  appoint  receivers  and  marshals  to  take 
charge  of  the  property  of  bankrupts,  when 
necessary  for  the  preservation  of  the  es- 
tate, has  been  considered  generally  under 
sections  2  (3)  and  3e  supra,  and  section 
69,  infra. 

It  has  been  said  that  the  jurisdiction  of 
referees  to  appoint  receivers  is  not  quali- 
fied by  subdivision  3e,  but  is  obviously 
the  correlative  of  section  69a,  authorizing 
the  judge  on  proof  of  specified  facts  to 
issue  a  warrant  for  the  seizure  of  the  bank- 
rupt's property.  In  re  Florcken,  (S.  D. 
Cal.  1901)  107  Fed.  241,  5  Am.  Bankr. 
Rep.  802. 

Under  General  Order  No.  12  (see  supra, 
note  to  section  30),  the  referee's  authority 
to  appoint  a  receiver  dates  from  the  time 
at  which  the  order  of  reference  was  placed 
in  his  hands,  not  from  the  time  it  was 
signed  or  filed.  In  re  Florcken,  (S.  D. 
Cal.  1901)  107  Fed.  241,  5  Am.  Bankr. 
Rep.  802. 

Must  be  necessity  for  receiver. —  A  ref- 
eree is  without  power  to  appoint  a  re- 
ceiver after  adjudication,  on  the  petition 
of   a  voluntary    bankrupt,   without    any 
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finding  as  to  its  necessity.  In  re  Rosen- 
thal, (D.  C.  N.  J.  1906),  144  Fed.  548,  16 
Am.  Bankr.  Rep.  448. 

Referee  cannot  act  until  receipt  of  order, 
— A  referee's  authority  to  appoint  a  re- 
ceiver dates  from  the  time  the  order  of 
reference  has  actually  been  placed  in  his 
hands,  and  not  from  the  time  of  its  signing 
or  filing;  and  his  appointment  of  a  re- 
ceiver, merely  on  being  indirectly  informed 
through  a  telephone  message  of  the  order 
for  his  appointment  as  referee,  is  unau- 
thorized. In  re  Florcken,  (S.  D.  CaL 
1901)  107  Fed.  241,  6  Am.  Bankr.  Rep. 
802. 

Turning  over  books  to  receiver. —  Ab 
alleged  bankrupt  will  be  required  to  turn 
over  books  of  account  relating  to  his  busi- 
ness, to  a  receiver  appointed  by  the  court, 
of  bankruptcy,  where  it  is  shown  that 
they  are  necessary  to  enable  the  receiver 
to  continue  the  business  as  directed  by  the 
court,  notwithstanding  a  claim  of  priv- 
ilege by  the  bankrupt  on  the  ground  that 
the  books  contain  evidence  which  would 
tend  to  incriminate  him,  unless  it  appears 
that  such  claim  is  made  in  good  faith  and 
has  a  reasonable  foundation;  it  not  being 
his  right  to  determine  such  questions  for 
himself.  In  re  Rosenblatt,  (E.  D.  Pa. 
1906)  143  Fed.  663. 

Appointment  of  a  trustee.— Section  38a 
providing  that  the  referee  shall  have  the 
authority  of  a  Bankruptcy  Court,  except 
concerning  applications  for  compositions 
and  discharges,  when  such  authority  is 
not  denied  by  other  provisions  of  the  Act, 
and  there  being  no  provision  which  pro- 
hibits the  appointment  by  him  of  a  trus- 
tee, he  may,  under  certain  circiunstances, 
appoint  a  trustee  and  the  allegation  that 
the  appointee  was  duly  appointed  trustee 
by  the  referee  "  is  equivalent  to  a  declara- 
tion that  the  circumstances  existed  which 
empowered  the  referee  to  make  the  ap- 
pointment." Jones  V.  Meyer  Bros.  Drug 
Co.,  (1901)  26  Tex.  Civ.  App.  234,  61  S. 
W.  563.  ■ 

In  In  re  Kuffler,  (1899)  97  Fed.  187,  it 
was  held,  under  the  circumstances,  that 
the  referee  has   authority  to   appoint  a 


trustee,  the  creditors  not  being  able  to 
agree. 

As  to  the  right  of  the  referee  presiding 
at  the  first  meeting  of  creditors  to  de- 
termine whether  proxies  of  creditors  were 
entitled  to  vote  or  not,  and  as  to  the  dis- 
cretion of  the  referee  in  declining  to  post- 
pone a  trustee's  election  when  he  had  dis- 
qualified certain  proxies,  see  In  re  McGill, 
(C.  C.  A.  1901)   106  Fed.  67. 

As  to  the  right  of  the  refei^ee  to  reject 
a  vote  for  trustee  cast  by  the  proxy  of  a 
creditor,  see  In  re  Henschel,  (1901)  109 
Fed.  861. 

Collection  of  estate  —  subpoenas. —  The 
referee  has  no  authority  whatever  in  re- 
spect to  the  collection  of  the  estate,  and 
subpoenas  are  not  to  be  issued  by  him 
under  any  circumstances.  In  re  Pierce, 
(1901)   111  Fed.  516. 

Statutory  filing  fee. —  The  referee  has  no 
authority  to  require  a  bankrupt,  who  has 
filed  with  his  petition  an  afiidavit  of  in- 
ability, to  pay  the  statutory  fee  as  a  con- 
dition precedent  to  the  granting  of  a  dis- 
charge, as  by  clause  4  of  Gleneral  Order  No. 
36  (see  supra,  note  to  section  30),  such 
power  is  given  to  the  court,  to  be  exercised 
on  proof  of  abilitv  only.    In  re  Plimpton, 

(1900)  103  Fed.  775. 

Paying  out  funds. —  There  is  no  i>ro- 
vision  of  the  Bankruptcy  Act  authorizing 
the  referee  to  order,  or  the  trustee  to  pay 
out,  fimds  belonging  to  the  bankrupt's  es- 
tate.   In  re  Cobb,  (1901)   112  Fed.  656. 

Resemblance  to  master  in  chancery. — 
In  many  respects  the  relation  of  the  ref- 
eree to  the  court  corresponds  to  that  of  a 
master  in   chancery.     In    re    Covington, 

( 1901 )  110  Fed.  143.  See  also  In  re  Steed, 
(1901)   107  Fed.  682. 

As  to  hearings  before  referees  and  the 
determination  of  issues  thereon,  see  In  re 
Rosenberg,   (1902)    116  Fed.  402. 

Changing  findings. —  A  referee  may  re- 
view and  change  £idings  made  by  him  as 
to  the  value  of  property,  although  in  such 
case  it  is  good  policy  to  give  notice  to 
counsel.  In  re  Hawley,  (1902)  116  Fed. 
429. 


(4)  [Perform  certain  duties  of  courts.]  perform  such  part  of  the 
duties,  except  as  to  questions  arising  out  of  the  applications  of  bankrupts 
for  compositions  or  discharges,  as  are  by  this  Act  conferred  on  courts  of 
bankruptcy  and  as  shall  be  prescribed  by  rules  or  orders  of  the  courts  of 
bankruptcy  of  their  respective  districts,  except  as  herein  otherwise  pro- 
vided; and     [(1898)  30  Stat.  L.  555.] 


Authority  to  perform  duties  of  court. — 
Under  section  38a  (4)  the  referee  is  au- 
thorized to  perform  the  duties  of  a  court 
of  bankruptcy  as  prescribed  by  the  statute 
and  the  general  orders;  he  is  thus  made 
a  judicial  officer  whose  official  acts,  within 
his  jurisdiction,  are  entitled  to  due  weight 
as  such,  subject  only  to  review  by  the  Dis- 


trict Court  sitting  in  bankruptcy.  In  re 
Eagles,  (E.  D.  N.  C.  1900)  99  Fed.  695,  8 
Am.  Bankr.  Rep.  733;  In  re  Covington, 
(E.  D.  N.  C.  1901)  110  Fed.  143,  6  Am. 
Bankr.  Rep.  373;  In  re  Scott,  (B.  G.  Mass. 
1901)  111  Fed.  144,  7  Am.  Bankr.  Rep. 
36;  In  re  Baber,  (E.  D.  Tenn.  1902)  119 
Fed.  520,  9  Am.  Bankr.  Rep.  406;  In  re 
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Abbey  Press,  (C.  C.  A.  2d  Cir.  1904)  134 
Fed.  51,  13  Am.  Bankr.  Rep.  11;  In  re 
Drayton,  (E.  D.  Wis.  1904)  135  Fed.  883, 
13  Am.  Bankr.  Rep.  tt02;  Ellis  V,  Krule- 
witch,  (C.  C.  A.  8th  Cir.  1905)  141  Fed. 
954,  15  Am.  Bankr.  Rep.  615;  In  re  Mc- 
Intire,  (N.  D.  W.  Va.  1906)  142  Fed.  593; 
In  re  Schenectady  Engineering,  etc.,  Co., 
(N.  D.  N.  Y.  1906)  147  Fed.  868,  17  Am. 
Bankr.  Rep.  279 ;  In  re  Simon,  ( E.  D.  Ga. 
1907)  161  Fed.  507;  In  re  Hanson,  (D.  C. 
Minn.  1904)  156  Fed.  717,  19  Am.  Bankr. 
Rep.  235;  In  re  Walsh,  (N.  D.  la.  1908) 
163  Fed.  352,  20  Am.  Bankr.  Rep.  472; 
In  re  Nichols,  (N.  D.  N.  Y.  1909)  166  Fed. 
603,  22  Am.  Bankr.  Rep.  216;  Mound 
Mines  Co.  v.  Hawthorne,  (C.  C.  A.  8th 
Cir.  1909)  173  Fed.  882,  23  Am.  Bankr. 
Rep.  242;  Clendening  v.  Red  River  Valley 
Nat.  Bank,  (X.  D.  1903)  11  Am.  Bankr. 
Rep.  245;  Conti  r.  Sunseri,  (Pa.  1907)  18 
Am.  Bankr.  Rep.  891;  In  re  Overholzer, 
(N.  D.  N.  Dak.  1909)  23  Am.  Bankr.  Rep. 
10. 

The  referee  is,  in  general,  a  court  of 
original  jurisdiction  possessing,  with  cer- 
tain exceptions,  all  the  powers  in  regard 
to  bankruptcy  vested  in  the  United  States 
District  Court.  In  re  Overholzer,  (N.  D. 
X.  Dak.  1909)  23  Am.  Bankr.  Rep.  10. 

Referee  cannot  acquire  jurisdiction  by 
consent. —  If  the  subject  matter  of  a  con- 
troversy is  not  within  the  jurisdiction  of 
a  referee,  consent  will  not  confer  it;  and 
the  court  upon  a  petition  for  review  will 
acquire  none,  except  to  determine  the  ju- 
risdiction of  the  referee.  In  re  Walsh, 
(N.  D.  la.  1908)  163  Fed.  352,  20  Am. 
Bankr.  Rep.  472. 

An  exception  to  the  jurisdiction  of  the 
referee,  where  the  Bankruptcy  Court  has 
jurisdiction,  arises  when  a  case  is  referred 
to  him  for  a  special  purpose,  or  where  the 
bankrupt  asks  to  be  adjudged  a  bankrupt, 
or  seeks  a  discharge  from  bankruptcy.  In 
re  Brenner,  (M.  D.  Pa.  1911)  190  Fed. 
209. 

Power  to  commit  for  contempt,  see  note 
to  section  2  (16).    And  see  section  415. 

Turning  property  over  to  trustee. —  The 
referee  mav  order  the  surrender,  to  the 
trustee  in  bankruptcy,  of  any  property  of 
the  estate  remaining  in  the  hands  of  the 
bankrupt;  or  which  is  subject,  in  other 
hands,  to  the  control,  management,  or  dis- 
position of  the  bankrupt.  Mueller  v.  Nu- 
gent, (1902)  184  U.  S.  1,  22  S.  Ct.  269, 
46  U.  S.  (L.  ed.)  405;  In  re  Rosenblatt, 
(E.  D.  Pa.  1906)  143  Fed.  663;  In  re  Cole, 
(C.  C.  A.  Ist  Cir.  1906)  144  Fed.  392,  16 
Am.  Bankr.  Rep.  302;  In  re  Fidler,  (M. 
D.  Pa.  1908)  163  Fed.  973,  21  Am.  Bankr. 
Rep.  101;  In  re  Baum,  (C.  C.  A.  8th  Cir. 

1909)  169  Fed.  410,  22  Am.  Bankr.  Rep. 
295;  In  re  Averick,  (M.  D.  Pa.  1909)  170 
Fed.  521,  22  Am.  Bankr.  Rep.  518;  In  re 
Koplin,  (E.  D.  Pa.  1910)  179  Fed.  1013; 
In  re  Famous  Clothing  Co.,  (W.  D.  N.  Y. 

1910)  179  Fed.  1015;  In  re  Krall,  (D.  C. 
Conn.  1910)    182  Fed.  191;  In  re  Shaffer, 


(E.  D.  N.  Y.  1911)  185  Fed.  549;  In  rr. 
Belfast  Mesh  Underwear  Co.,  (D.  C.  Conn. 
1911)  185  Fed.  834;  In  re  Coffey,  (W.  D. 
N.  Y.  1907)  19  Am.  Bankr.  Rep,  148;  In 
re  Shaffer,  26  Am.  Bankr.  Rep.  54. 

Summary  proceedings. —  "  Undoubtedly, 
one  holding  property  of  the  bankrupt  as 
an  agent  or  bailee  may  be  required  sum- 
marily to  turn  it  over*  to  the  trustee,  and, 
in  a  proper  case,  to  a  receiver;  but  we 
are  of  the  opinion  that,  whenever  the  facts 
alleged  on  their  face  disclose  possession 
and  a  legal  right  in  the  party  claiming 
title,  the  referee  has  no  jurisdictioii  in  a 
summary  proceeriing  to  require  the  prop- 
erty to  be  turned  over  without  the  consent 
of  the  respondent."  In  re  Blima,  (C.  C. 
A.  7th  Cir.  1913)  202  Fed.  883.  8ee  also 
In  re  Logan,  (N.  D.  N.  J.  1912)  196  Fed. 
678. 

The  failwre  to  turn  over  property,  when 
ordered  to  do  so  by  the  referee  in  a  proper 
case,  constitutes  a  contempt,  and  is  punish- 
able as  such.  See  the  annotation  under 
section  41a  (1). 

A  partner  map  he  ordered  to  twm  over 
to  the  firm's  trustee  in  bankruptcy  any 
partnership  assets  traced  into  his  hands. 
In  re  Shaffer,  (E.  D.  N.  Y.  1911)  186  Fed. 
549. 

Where  a  third  party  claims  an  interest 
in  property  which  was  in  the  possession  of 
a  bankrupt  at  the  time  of  the  bankruptcy 
and  passed  into  that  of  his  trustee,  the 
referee  may  by  a  summary  proceeding  re- 
quire such  third  party  to  appear  in  the 
Bankruptcy  Court,  and  present  his  claim, 
and  may  adjudicate  the  rights  of  the  par- 
ties in  respect  thereof.  Mound  Mines  Co. 
1'.  Hawthorne,  (C.  C.  A.  8th  Cir.  1909) 
173  Fed.  882,  23  Am.  Bankr.  Rep.  242. 

.  Wliere,  on  a  claim  of  a  bankrupt's  trus- 
tee to  possession  of  property  in  the  pos- 
session of  another,  the  referee  finds  uiat 
the  latter 's  claim  is  in  good  faith  and 
probably  real,  it  should  then  be  deter- 
mined by  a  plenary  suit;  but  if  he  finds 
that  the  claim  is  without  any  actual  merit 
or  legal  foundation,  he  should  regard  the 
property  as  subject  to  the  Bankruptcy 
Court's  jurisdiction  as  property  of  the 
bankrupt,  and  require  its  surrender  to  the 
trustee.  In  re  llolbrook  Shoe,  etc.,  Co., 
(D.  C.  Mont.  1908)  165  Fed.  973,  21  Am. 
Bankr.  Rep.  511.  See  also  the  annotation 
imder  section  236  as  to  jurisdiction  and 
procedure  with  respect  to  adverse  claim- 
ants. 

The  fact  that  respondent  was  under  in- 
dict m  cut  ^  charged  with  a  violation  of  sec- 
tion 29,  for  having  received  and  retained 
money  for  the  purpose  of  defeating  the 
operation  of  the  Bankruptcy  Law,  fur- 
nishes no  excuse  for  his  failing  to  make 
a  full  disclosure  of  the  facts,  in  response 
to  the  referee's  order  to  show  cause. 
Wayne  Knitting  Mills  v.  Nugent,  (D.  C. 
Ky.  1900)  104  Fed.  530,  4  Am.  Bankr. 
Rep.  747. 
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Proceedings  to  require  a  hankrupi  to 
pay  over  money  or  surrender  property  to 
hifl  trustee  should  ordinarily  be  by  motion 
for  a  rule  on  him  to  show  cause,  and 
should  be  justified  by  the  facts  brought 
out  in  the  examination  of  himself  and 
other  witnesses  in  the  regular  course  of 
the  proceedings.  Unless  under  exceptional 
circumstances,  where  it  is  necessary  to 
bring  before  the  court  facts  not  appearing 
in  the  examination,  or  new  parties,  a 
formal  petition  and  pleadings  as  in  a  suit 
in  equity  are  imnecessary,  and  an  expense 
which  should  not  be  permitted  by  the 
court;  nor  should  the  court  or  referee  en- 
tertain such  proceedings  at  all  unless  there 
is  sufficient  in  the  evidence,  taken  in  the 
regular  course  of  the  proceedings,  to  war- 
rant the  order  sought  prima  facie.  In  re 
Adler,  (W.  D.  Tenn.  1904)  129  Fed.  602, 
12  Am.  Bankr.  Rep.  19. 

Order  to  show  cause. —  A  referee  in 
bankruptcy  has  power  in  the  first  instance 
to  enter  an  order  to  show  cause  why  a 
person  should  not  be  required  to  pay  over, 
to  the  trustee  in  bankruptcy,  money  in 
his  hands  belonging  to  the  bankrupt's  es- 
tate; and,  upon  the  hearing,  to  enter  an 
order  directing  the  payment  of  such  money 
by  a  certain  date.  Mueller  v.  Nugent, 
(1902)  184  U.  S.  1,  22  S.  Ct.  269,  46  U.  S. 
(L.  ed.)    405. 

Petition  for  order. —  An  order  requiring 
a  bankrupt  to  turn  over  money  or  property 
to  his  trustee  should  be  made  only  after 
a  hearing  on  a  petition  therefor,  making 
definite  averments  on  the  subject  and  of- 
fering a  definite  issue,  upon  which  both 
parties  may  adduce  evidence.  In  re  Ruos, 
(E.  D.  Pa.  1908)  164  Fed.  749,  21  Am. 
Bankr,  Rep.  257. 

Preponderance  of  evidence  sufficient. — 
The  issue  whether  an  order  should  be  made 
requiring  a  bankrupt  to  turn  over  money 
or  property  to  the  trustee  is  purely  of  a 
civil  character  determinable  on  a  pre- 
ponderance of  the  evidence.  In  re  Alphin, 
etc..  Cotton  Co.,  (E.  D.  Ark.  1905)  134 
Fed.  477,  14  Am.  Bankr.  Rep.  194;  In  re 
Cole,  (C.  C.  A.  1st  Cir.  1906)  144  Fed. 
392,  16  Am.  Bankr.  Rep.  302. 

Competency  of  evidence. —  Testimony  of 
a  person,  other  than  the  bankrupt,  or,  in 
case  of  a  corporation,  of  a  person  not  an 
officer  or  a  stockholder  of  such  corpora- 
tion, taken  generally  and  not  directed  to 
any  defined  issue,  is  not  admissible  in  sub- 
sequent proceedings  against  the  bankrupt, 
or,  in  case  of  a  corporation,  against  its 
officers,  to  compel  a  surrender  of  money 
cir  property  of  the  estate,  under  penalty  of 
punislunent  for  contempt.  In  re  Alphin, 
etc.,  Cotton  Co.,  (E.  D.  Ark.  1904)  131 
Fed.  824,  12  Am.  Bankr.  Rep.  653. 

Property  must  be  part  of  bankrupt 
estate. —  To  justify  an  order  directing 
money  or  other  property  to  be  turned  over 
to  the  trustee,  it  must  appear  that  such 
money  or  other  property  is  a  part  of  the 
assets  of  the  estate  in  bankruptcy.    In  re 


Rosser,  (C.  C.  A.  8th  Cir.  1900)  101  Fed. 
662,  4  Am.  Bankr.  Rep.  153;  In  re  Fel- 
Bon,  (N.  D.  N.  Y.  1903)  124  Fed.  288, 
10  Am.  Bankr.  Rep.  716;  In  re  Jackier, 
(M.  D.  Pa.  1910)  179  Fed.  720;  In  re 
Nisenson,  (D.  C.  N.  J.  1910)  182  Fed. 
912.  See  also  the  cases  cited  in  the 
following  paragraph. 

Possession  or  control  necessary. —  A  ref- 
eree can  only  order  the  turning  of  assets 
to  the  trustee  where  it  clearly  appears 
that  such  assets  are  in  the  possession,  or 
within  the  control,  of  the  bankrupt,  and 
rightfully  constitute  a  part  of  his  estat* 
in  bankruptcy.  In  re  Rosser,  (C.  C.  A. 
8th  Cir.  1900)  101  Fed.  662,  4  Am.  Bankr. 
Rep.  153;  In  re  J.  C.  Winship  Co.,  (7th 
Cir.  1903)  120  Fed.  93,  56  C.  C.  A.  45; 
In  re  Antigo  Screen  Door  Co.,   (7th  Cir. 

1903)  123  Fed.  249,  69  C.  C.  A.  248,  252; 
In  re  Felson,  (N.  D.  N.  Y.  1903)  124  Fed. 
288,  10  Am.  Bankr.  Rep.  716;  In  re 
Rodgers,  (7th  Cir.  1903)  125  Fed.  169, 
60  C.  C.  A.  667,  575;  Burleigh  t\  For- 
man,  (Ist  Cir.  1903)  125  Fed.  217,  218, 
60  C.  C.  A.  109;  In  re  Leinweber,  (D.  C 
Conn.  1904)  128  Fed.  641,  12  Am.  Bankr. 
Rep.    175;    In  re   Goldfarb,    (N.   D.   Ga. 

1904)  131  Fed.  643,  12  Am.  Bankr.  Rep. 
386;  In  re  Drayton,  (E.  D.  Wis.  1904) 
135  Fed.  883,  13  Am.  Bankr.  Rep.  603; 
In  re  Ruos,  (E.  D.  Pa.  1908)  164  Fed. 
749,  21  Am.  Bankr.  Rep.  257;  In  re 
Reese,  (M.  D.  Pa.  1909)  170  Fed.  986, 
22  Am.  Bankr.  Rep.  5i21;  In  re  Dickens, 
(S.  D.  Ala.  1909)    175  Fed.  808,  23  Am. 

Bankr.  Rep.  660,  following  Boyd  v.  Gluck- 
lich,  (8th  Cir.  1902)  116  Fed.  139,  53 
C.  C.  A.  459;  Samel  v.  Dodd,  (5th  Cir. 
1906)  142  Fed.  68,  73  C.  C.  A.  254;  In  re 
Mize,  (N.  D.  Ala.  1909)  172  Fed.  946; 
In  re  Nisenson,  (D.  C.  N.  J.  1910)  182 
Fed.  912.  See  also  the  annotation  under 
section  41a  (1)  as  to  contempt  proceed- 
ings for  failure  to  turn  over  property. 

Possession  or  control  necessary  when 
order  is  made. — A  finding  by  a  referee 
that  at  the  time  of  his  bankruptcy  a  bank- 
rupt had  in  his  possession  or  under  his 
control  money  or  property  of  his  estate 
which  he  withheld  from  his  trustee,  does 
not  warrant  an  order,  seven  years  after- 
ward, requiring  him  to  turn  the  same 
over  to  his  trustee;  it  not  being  shown 
that  he  is  then  able  to  comply  with  such 
order.  In  re  Ruos,  (E.  D.  Pa.  1908)  164 
Fed.  749,  21  Am.  Bankr.  Rep.  267. 

Evidence  hosed  on  comparative  value  of 
stock  at  different  times. —  To  justify  as 
order  requiring  a  bankrupt  to  turn  over 
property,  the  proof  that  he  has  withheld 
property  should  be  clear;  and,  where  it 
depends  upon  the  comparative  estimates 
of  the  value  of  a  stock  of  goods  at  differ- 
ent times,  the  discrepancy  must  be  great 
and  such  as  cannot  be  otherwise  explained. 
In  re  Reese,  (M.  D.  Pa.  1909)  170  Fed. 
986,  22  Am.  Bankr.  Rep.  521. 
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Property  out  of  possession  and  control. 
— A  court  of  bankruptcy,  or  a  referee,  is 
without  power  to  order  a  bankrupt  to  pay 
over  to  his  trustee  money  collected  from 
his  debtors  after  he  had  knowledge  of  the 
filing  of  the  petition  in  bankruptcy  against 
him  by  creditors,  where  such  money  has 
since  passed  into  the  possession  of  others, 
and  is  not  under  the  bankrupt's  control. 
American  Trust  Co.  v.  Wallis,  (C.  C.  A. 
M  Cir.  1903)  126  Fed.  464,  11  Am.  Banlcr. 
Rep.  360. 

The  treasurer  of  a  bankrupt  corporation 
cannot  be  required,  by  a  summary  order, 
to  turn  over  to  the  trustee  money  which 
he  in  fact  paid  out  in  settlement  of  debts 
of  the  corporation  between  the  filing  of  the 
petition  and  the  adjudication,  even  though 
such  payments  were  not  justified  and  re- 
sulted in  preferences  to  the  creditors  re- 
ceiving the  same.  In  re  Laplume  Con- 
densed Milk  Co.,  (M.  D.  Pa.  1906)  146 
Fed.  1013,  16  Am.  Bankr.  Kep.  729. 

A  proceeding  to  compel  the  bankrupt 
to  turn  over  property  which  was  concealed 
for  him  or  by  him  may  be  based  upon  an 
examination  of  the  bankrupt's  agent  as  to 
what  disposition  he  made  of  the  bank- 
rupt's property.  But  until  the  property 
or  its  proceeds  have  been  traced  through 
the  hands  of  the  bankrupt,  and  until  he 
avoids  responsibility  by  showing  that  his 
control  over  it  had  terminated  because  it 
had  reached  the  possession  of  his  agent 
and  been  converted  or  stolen,  and  was 
hence  out  of  his  own  control,  the  trustee 
is  not  in  a  position  to  demand  that  the 
agent  be  compelled  to  make  good  or  ac- 
count for  the  bankrupt's  property,  unless 
the  property  or  the  proceeds  be  specifi- 
cally shown  to  be  in  his  hands.  In  re 
Fogelman,  (E.  D.  N.  Y.  1911)  18«  Fed. 
755. 

AMlity  to  comply  toith  order  necessary, 
—  In  view  of  the  fact  that  the  failure  of 
a  bankrupt  to  obey  an  order  to  turn  over 
money  or  property  to  his  trustee  is  pun- 
ishable by  imprisonment  for  contempt, 
such  an  order  should  only  be  made  on  the 
clearest  proof  of  his  present  ability  to 
comply  with  it,  since  contempt  proceed- 
ings cannot  be  invoked  as  a  means  of  co- 
ercing the  payment  of  debts,  or  to  punish 
a  bankrupt  for  transferring  his  property 
with  intent  to  hinder,  delay,  or  defraud 
his  creditors.  In  re  Dickens,  (8.  D.  Ala. 
1909)  176  Fed.  808,  23  Am.  Bankr.  Rep. 
660,  following  Boyd  v.  Glucklich,  (8th  Cir. 
1902)  116  Fed.  139,  63  C.  C.  A.  459; 
Samel  v.  Dodd,  (5th  Cir.  1906)  142  Fed. 
08,  73  C.  C.  A.  254;  In  re  Mize,  (N.  D. 
Ala.  1909)   172  Fed.  946. 

Presumption  of  possession  or  controL — 
It  is  well  settled  that  where  assets  of  the 
estate  in  bankruptcy  have  been  traced  to 
the  recent  possession  or  control  of  the 
bankrupt,  they  will  be  presumed  to  have 
remained  in  his  possession  or  under  his 
control  until  their  disposition  or  disap- 
pearance has  been  satisfactorily  accounted 


for.  Mueller  v,  Nugent,  (1902)  184  U.  S. 
1,  22  S.  Ct.  269,  46  U.  S.  (L.  ed.)  405; 
Wayne  Knitting  Mills  v.  Nugent,  (D.  C. 
Ky.  1900)  104  Fed.  630,  4  Am.  Bankr. 
Rep.  747;  In  re  De  Gottardi,  (S.  D.  Cal. 
1902)  114  Fed.  328,  7  Am.  Bankr.  Rep. 
723;  Boyd  t\  Glucklich,  (8th  Cir.  1902) 
116  Fed.  131,  63  C.  C.  A.  451,  8  Am. 
Bankr.  Rep.  393;  Schweer  t?.  Brown,  (8th 
Cir.  1904)  130  Fed.  328,  64  C.  C.  A. 
674;  Seigel  v.  Cartel,  (8th  Cir.  1908) 
164  Fed.  691,  90  C.  C.  A.  512,  21  Am. 
Bankr.  Rep.  140;  In  re  Meier,  (C.  C.  A. 
8th  Cir.  1910)  182  Fed.  799;  In  re  Nisen- 
son,  (D.  C.  N.  J.  1910)   182  Fed.  912. 

Effect  of  (Admission. —  Where  a  bank- 
rupt admits  having  had  money  or  prop- 
erty^ a  short  time  before  his  bankruptcy, 
which  is  not  shown  by  his  schedules,  it  is 
incumbent  upon  him  to  account  clearly  for 
the  same  to  the  satisfaction  of  the  court; 
otherwise,  he  must  be  held  still  to  have 
it  in  his  possession,  and  to  be  able  to  turn 
it  over  to  his  trustee.  In  re  De  Gottardi, 
(S.  D.  Cal.  1902)  114  Fed.  328,  7  Am. 
Bankr.  Rep.  723. 

Denial  of  possession  or  control. —  The 
denial  of  the  bankrupt  that  he  has  money 
or  other  property  in  his  possession,  or 
under  his  control,  is  not  conclusive,  but 
is  entitled  to  its  due  weight  in  connec- 
tion with  the  other  evidence  and  circum- 
stances shown.  In  re  Shachter,  (N.  D. 
Ga.  1902)  119  Fed.  1010,  9  Am.  Bankr. 
Rep.  499;  Schweer  «.  Brown,  (C.  C.  A. 
8th  Cir.  1904)  130  Fed.  329,  12  Am. 
Bankr.  Rep.  178;  In  re  Feldser,  (E.  D. 
Pa.  1905)  134  Fed.  307,  14  Am.  Bankr. 
Rep.  216;  In  re  Weinreb,  (C.  C.  A.  2d  Cir. 
1906)  146  Fed.  243,  16  Am.  Bankr.  Rep. 
702;  Moody  v.  Cole,  (D.  C.  Me.  1906) 
148  Fed.  295,  17  Am.  Bankr.  Rep.  818; 
In  re  Fellerman,  (S.  D.  N.  Y.  1906)  149 
Fed.  244,  17  Am.  Bankr.  Rep.  785;  In  re 
Holbrook  Shoe,  etc.,  Co.,  (D.  C.  Mont. 
1908)  165  Fed.  973,  21  Am.  Bankr.  Rep. 
611. 

Jurisdiction  with  respect  to  sales  of 
property. —  A  referee  to  whom  a  bank- 
ruptcy case  has  been  referred  generally 
has  jurisdiction,  on  the  petition  of  the 
trustee,  to  enjoin  the  sale  of  the  property 
of  the  bankrupt  by  one  of  a  number  of 
lienholders,  to  order  its  sale  free  of  in- 
cumbrances, and  to  settle  the  priority  of 
liens,  where  all  the  parties  in  interest 
voluntarily  appear  and  submit  the  con- 
troversies between  them  to  his  decision 
without  objection.  See  In  re  Tilden,  (S. 
D.  la.  1899)  91  Fed.  500,  1  Am.  Bankr. 
Rep.  302;  In  re  Pittelkow,  (E.  D.  Wis. 
1899)  92  Fed.  901,  1  Am.  Bankr.  Rep. 
472;  In  re  Sanborn,  (D.  C.  Vt.  1899)  96 
Fed.  551,  3  Am.  Bankr.  Rep.  54;  In  re 
Styer,  (E.  D.  Pa.  1899)  98  Fed.  290,  3 
Am.  Bankr.  Rep.  424;  In  re  T.  L.  Kelly 
Dry-Goods  Co.,  (E.  D.  Wis.  1900)  102 
Fed.  747,  4  Am.  Bankr.  Rep.  528;  Mc- 
Farland  Carriage  Co.  v,  Solanes,  (E.  D. 
La.   1901)    108  Fed.  632,  6  Am.  Bankr. 
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Rep.  221 J  In  re  Keller,  (N.  D.  la.  1901) 
109  Fed.  131,  6  Am.  Bankr.  Rep.  351;  /m 
re  Matthews,  (W.  D.  Ark.  1901)  109  Fed. 
603,  6  Am.  Bankr.  Rep.  96,  afjirfned  (C. 
C.  A.  8th  Cir.  1902)  9  Am.  Bankr.  Rep. 
444;  McNair  «.  Melntyre,  (C.  C.  A.  4th 
Cir.  1902)  113  Fed.  113,  7  Am.  Bankr. 
Rep.  638;  In  re  Rosenberg,  (E.  D.  Pa. 
1902)  116  Fed.  402,  S  Am.  Bankr.  Rep. 
624;  In  re  Waterloo  Organ  Co.,  (W.  D. 
N.  Y.  1902)  118  Fed.  904,  9  Am.  Bankr. 
Rep.  427;  Chauncey  v.  Dyke,  (C.  C.  A.  8th 
Cir.  1902)  119  Fed.  1,  9  Am.  Bankr.  Rep. 
444;  In  re  Kellogg,  (2d  Cir.  1903)  121 
Fed.  333,  57  C  C.  A.  647,  10  Am.  Bankr. 
Rep.  7,  affirming  (W.  D.  N.  Y.  1902)  7 
Am.  Bankr.  Rep.  623;  In  re  Granite  City 
Bank,  (C.  C  A.  8th  Cir.  1905)  137  Fed. 
818,  14  Am.  Bankr.  Rep.  404,  affirming 
In  re  Wilka,  (N.  D.  la.  1904)  12  Am. 
Bankr.  Rep.  727;  In  re  Columbia  Iron 
Works,  (E.  D.  Mich.  1904)  142  Fed.  234, 
14  Am.  Bankr.  Rep.  528;  In  re  Miner's 
Brewing  Co.,  (E.  D.  Pa.  1908)  162  Fed. 
327,  20  Am.  Bankr.  Rep.  717;  In  re  Mur- 
phy, (D.  C.  Mass.  1900)  3  Am.  Bankr. 
Rep.  505  note;  Matter  of  New  England 
Piano  Co.,  (C.  C.  A.  Ist  Cir.  1903)  9  Am. 
Bankr.  Rep.  767;  In  re  Rochford,  (C.  C. 
A.  8th  Cir.  1903)  10  Am.  Bankr.  Rep. 
608;  In  re  Prince,  (M.  D.  Pa.  1904)  12 
Am.  Bankr.  Rep.  675;  hi  re  Saxton  Fur- 
nace Co.,  (E.  D.  Pa.  1905)  14  Am.  Bankr. 
Rep.  483. 

Examination  of  accounts  of  receivers 
and  trustees. —  "  The  whole  policy  of  the 
law  with  respect  to  bankrupt  estates  is 
that  they  shall  be  economically  adminis- 
tered, and  it  is  the  duty  of  referees,  as 
well  as  of  receivers  and  trustees,  none 
of  whom  are  entitled  to  receive  greater 
compensation  than  is  fixed  by  the  Bank- 
ruptcy Law,  to  see  that  estates  are  admin- 
istered with  the  strictest  economy.  But 
the  law  imposes  specially  upon  referees 
the  settlement  and  distribution  of  estates. 
They  must  pass  upon  the  accounts  of  re- 
ceivers and  trustees,  and  be  satisfied  as  to 
their  correctness.  It  is  not  proper  for  a 
referee  to  assume  that  an  account  is  cor- 
rect, or  that  payments  made  by  an  ac- 
countant are  proper,  simply  because  no 
person  interested  files  an  exception 
thereto.  What  is  everybody's  business  is 
nobody's  business."  In  re  Fullick,  (W.  D. 
Pa.  1912)  201  Fed.  463. 

Cancellation  of  lease. —  A  referee  in 
l)ankruptcy  has  no  power  to  cancel  a  lease 
containing  a  claim  requiring  the  tenant, 
who  is  the  bankrupt,  to  execute  a  bond 
with  surety  for  the  payment  of  at  least  a 
substantial  portion  of  the  rent  for  the 
entire  term.  In  re  Sapinsky,  (W.  D.  Ky. 
1913)   206  Fed.  523. 

Stays  and  injunctions. —  Tlie  referee  has 
authority  to  grant  stays  and  injunctions 
upon  a  proper  showing;  of  cause  tlierofor. 
fn  re  Franklin  Syndicate,  (E.  1).  X.  Y. 
1900)  101  Fed.  402,  4  Am.  Bankr.  Rep. 
244;   In  re  Steuer,    (D.   C.   Mass.    1900) 


104  Fell.  976,  5  Am.  [.ankr.  Rep.  209;  In 
re  Martin,  (W.  D.  N.  V.  1900)  105  Fed. 
753,  5  Am.  Bankr.  Rep.  423;  Smith  v. 
Belford,  (C.  C.  A.  6th  Cir.  1901)  106  Fed. 
658,  5  Am.  Bankr.  Rep.  294;  In  re  Ben- 
jamin. (M.  D.  Pa.  1905)  140  Fed.  320,  15 
Am.  Bankr.  Rep.  351;  In  re  BerkowitZi 
(E.  D.  Pa.  1906)  143  Fed.  598,  16  Am. 
Bankr.  Rep.  251 ;  7n  re  Grist,  (N.  D.  X.  Y. 

1898)  1  Am.  Bankr.  Rep.  89;  In  re  Sa- 
bine, (N.  D.  N.  Y.  1898)  1  Am.  Bankr 
Rep.  316;  In  re  Northrop,  .(N.  D.  N.  Y. 
1S98)  1  Am.  Bankr.  Rep.  427;  In  re 
Rogers,  (D.  C.  Ky.  1899)  1  Am.  Bankr. 
Rep.  541;  In  re  Huddleston,   (N.  D.  Ala. 

1899)  1  Am.  Bankr.  Rep.  572;  Matter  of 
White,  (N.  D.  Ala.  1901)  10  Am.  Bankr. 
Rep.  799 ;  In  re  Mussey,  2  Nat.  Bankr.  N. 
113.  And  see  generally  the  annotation 
under  section  11a. 

Referee  cannot  restrain  court  or  officer 
thereof, —  The  word  "  herein  "  as  used  in 
section  38a  (4)  refers  to  the  entire  Act, 
including  the  general  orders  in  bank- 
ruptcy, and  the  provision  must  be  con- 
strued in  connection  with  General  Order 
No.  12,  which  denies  a  referee  jurisdiction 
to  grant  an  injunction  to  stay  the  pro- 
ceedings of  a  court  or  officer  of  the  United 
States  cr  of  a  state.  In  re  Berkowitz, 
(E.  D.  Pa.  1906)  143  Fed.  598,  16  Am. 
Bankr.  Rep.  251. 

Proceeding  in  state  court, —  A  referee 
has  no  power  to  grant  an  injunction  stay- 
ing a  proceeding  in  a  state  court,  and 
such  an  order  is  void.  In  re  Siebert,  (D. 
C.  N.  J.  1904)  133  Fed.  781,  13  Am. 
Bankr.  Rep.  348. 

Power  to  set  aside  transfers  and  incum- 
brances.—  Where  the  property  concerned, 
the  reSf  is  in  the  possession  of  the  court, 
the  referee  has  full  power  to  deal  with 
Its  status,  and  can  set  aside  any  trans- 
fers or  incumbrances.  This  doctrine  re- 
sults necessarily  from  the  basic  princi- 
ple that  power  to  deal  with  property 
which  is  itself  in  the  possession  of  the 
Bankruptcy  Court  rests  exclusively  in  that 
court,  and,  therefore,  at  least  concur- 
rently with  the  district  judge,  in  the 
referee.  In  re  Overholzer,  (N.  D.  N.  Dak. 
1909)  23  Am.  Bankr.  Rep.  10.  And  see 
generally  sections  23 &,  606,  67e,  and  70r. 

Questions  arising  out  of  applications  for 
compositions  or  discharges  are  expressly 
required  to  be  originally  presented  to  the 
court,  and  are  withheld  from  the  referee. 
In  re  Johnson,  (W.  D.  Ark.  1908)  158 
Fed.  342,  19  Am.  Bankr.  Rep.  814;  In  re 
Randall,  (E.  D.  Pa.  1908)  159  Fed.  298, 
20  Am.  Bankr.  Rep.  305;  U.  S.  v.  Sond- 
heim,  (D.  C.  Mass.  1910)  188  Fed.  378; 
In  re  Taylor,  (N.  D.  Ala.  1911)  188  Fed. 
479. 

So,  also,  it  has  been  held  that  a  referee 
in  bankruptcy,  acting  as  a  special  master 
in  hearing  objections  to  a  bankrupt's  dis- 
charge, has  no  legal  right  to  consider  evi- 
dence wliich  has  been  previously  taken  be- 
fore him  as  referee;  but  must  be  governed 
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entirely  by  the  admissible  evidence  pro- 
duced on  tlie  hearing  of  the  application 
and  objections.  In  re  Murray,  (D.  C. 
Conn.  1008)  182  Fed.  983,  20  Am.  Bankr. 
Rep.  700. 

But,  although  section  «S8a  (4)  excepts 
from  the  referee's  jurisdiction  all  ques- 
tions arising  out  of  an  application  for 
composition,  there  may  be  further  pro- 
ceedings required  after  a  composition  has 
l)een  confirmed  which  involve  no  such  ques- 
tion. Thus  it  has  been  held  that  no  such 
question  would  be  involved  in  the  receipt 
and  allowance  or  disallowance  of  a  cred- 
itor's claim,  not  barred  by  section  57n, 
oven  if  presented  after  the  confirmation. 
('.  S.  f.  Sondheim,  (D.  C.  Mass.  1902)  188 
Fed.  378. 

Costs  —  AuthoHiy  to  taw. —  A  referee 
sitting    as    a    court    of   bankruptcy    has 


autliority  to  award  costs  in  proceeding! 
before  himj  and  may  either  tax  the  costs 
himself  or  order  their  taxation  bv  tht 
clerk  of  the  District  Court.  Matter  oi 
Scott,  (D.  C.  Mass.  1902)  7  Am.  Bankr. 
Hep.  710. 

fmpoaition  of  costs  on  claimant  of  prop- 
erty.—  Where  a  controversy  between  a 
trustee  and  a  third  person  respecting  the 
right  to  certain  property  was  submitted 
to  a  referee  it  was  held  that  the  claim- 
ant, who  was  unsuccessful,  might  properly 
be  taxed  with  the  costs  of  the  reference, 
including  a  reasonable  fee  for  the  referee, 
a  docket  fee  for  the  trustee's  attorney, 
and  the  fee  of  a  stenographer  employed 
on  the  application  of  the  trustee.  In  re 
Todd,  (S.  D.  X.  Y.  1901)  109  Fed.  265, 
6  Am.  Bankr.  Rep.  88. 


(5)  [Authorize  employment  of  stenographers.]  upon  the  application 
of  the  trustee  during  the  examination  of  the  bankrupts,  or  other  proceed- 
ings, authorize  the  empiuymeiit  of  stenographers  at  the  expense  of  the 
estates  at  a  compensation  not  to  exceed  ten  cents  per  folio  for  reporting 
and  transcribing  the  proceedings.     [{1898)  30  Stat,  L.  555,] 


Expenses  of  examination  and  stenog- 
rapher.—  Although,  under  section  3Sa  (5) 
an  examination  of  the  bankrupt  and  the 
employment  of  a  stenographer  therefor 
may,  as  a  general  rule,  l)f  allowed  at  the 
expense  of  tlic  estate,  that  should  not  be 
allowed  for  the  benefit  of  general  creditors 
at  the  expense  of  the  wages  claims  of 
workmen  objecting  tliereto,  when  the 
funds  on  hand  are  only  sufficient  to  pay 
the  preferred  claims,  but  such  expenfics 
should  be  at  the  charge  of  the  general 
creditors  alone.  In  re  Rozinskv,  (1900) 
101  Fed.  229.  See  also  In  re  Todd,  (1901) 
109  Fed.  265,  wherein  the  referee  was 
allowed  a  reasonable  fee  ana  the  stenogra- 
pher's fee,  and  In  re  Kllet  Ekntric  Co., 
(W,  D.  X.  Y.  1912)  196  Fed.  400,  wherein 
the  court  reduced  an  allowance  to  a 
stenographer  as  inordinate. 

But  tlic  general  rule  as  to  the  employ- 
ment of  a  stenogranher  at  the  expense 
of  the  estate  furnishes  no  authority  for 
employing  stenographers  in  "  adjustment, 
correspondence  and  notices  in  matters  of 
claims,  and  other  business  of  the  estate." 
In  re  Mammoth  Pine  Lumber  Co.,  (W.  D. 


Ark.  1002)  116  Fed.  731,  8  Am.  Bankr. 
Kep.  651. 

Approval  of  stenographer's  hill. —  The 
receiver  or  creditor  applying  for  the 
examination  will  be  com])elled  to  approve 
of  the  stenographer's  bill,  and  to  certify 
that  all  of  the  examination  was  necessary. 
The  bills  can  tlien  be  passed  upon  in 
settling  the  receiver's  accounts,  and  close 
scrutiny  should  be  given,  with  a  view  to 
preventing  the  unnecessary  prolongation 
of  such  examination.  In  re  Stark,  (E.  D. 
N.  Y.  1907)  155  Fed.  694,  18  Am.  Bankr. 
Rep.  467. 

Ifearinfjs  before  special  conunissioner. — 
Section  38a  (6)  does  not  apply  to  hear- 
ings on  the  examination  of  the  bankrupt 
before  a  special  commissioner.  In  re 
"Stark,  (E.  B.  N.  V.  1907)  155  Fed.  694, 
18  Am.  Bankr.  Rep.  467. 

Expenses  for  clerical  aid. — In  In  re 
Caroline  Cooperage  Co.,  (1899)  96  Fed. 
950.  it  was  held  that  the  referee  had  no 
authority  to  charge  as  expense  against 
the  estate  an  item  for  "  clerical  aid," 
there  being  no  provision  in  the  Act  for  the 
hiring  of  a  clerk  by  the  referee. 


Seo.  39.  Duties  of  Referees. —  a  [What  referees  shall  do.]    Referees 
shall     [{1898)  30  Stat,  L.  555.] 


As  to  review  of  referees'  proceedings,  see 
also  supra,  section  3Sa  and  the  notes 
thereto. 

**  Duties  of  referee  "  is  tlie  title  of  Gen- 
eral Order  Xo.  12. 

A    personal   expense   account    must   be 


kept  by  the  referee  ae  provided  by  General 
Order  26. 

Cwcnoral  Order  No.  2  provides  that  "  the 
referee  shall  indorse  on  each  paper  filed 
\\\Vi\  him  the  day  and  hour  of  filing,  and 
a  lirief  statement  of  its  character." 
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(1)  [Declare  dividends.]  declare  dividends  and  prepare  and  deliver  to 
trustees  dividend  sheets  showing  the  dividends  declared  and  to  whom 
payable;  [(1898)  30  Stat,  L.  555.) 

The  declaration  and  pasrment  of  dividenda   has  been  oongidered  under  the  several 
Bubdivisions  of  section  65. 

Form  No.  40  is  a  list  of  cUiims  and  dividends  to  be  recorded  by  referee  and  by  him 
delivered  to  trustee." 


(2)  [Examine  schedules  and  lists.]  examine  all  schedules  of  property 
and  lists  of  creditors  filed  by  bankrupts  and  cause  such  as  are  incomplete 
or  defective  to  be  amended;  [(1898)  30  Stat.  L.  555.] 


As  to  duty  of  bankrupt  to  prepare, 
verify,  and  file  his  schedules,  see  section 
7a  (8),  supra,  and  the  notes  thereto. 

Examination  of  schedules. —  By  section 
39a  (2)  the  referee  is  required  to  examine 
all  schedules  of  property  and  lists  of 
creditors  filed  by  bankrupts  and  cause 
such  aa  are  incomplete  or  defective  to  be 


amended.  This  provision  is  mandatory. 
It  is  the  duty  of  the  referee  to  make  the 
examination  and  to  order  an  amendment 
in  case  of  defects  or  omissions,  even 
though  no  interested  party  may  move  in 
the  matter.  In  re  Miuskey,  (N.  D.  N.  Y. 
1898)   1  Am.  Bankr.  Bep.  593. 


(3)  [Furnish  information.]  furnish  such  information  concerning  the 
estates  in  process  of  administration  before  them  as  may  be  requested  by  the 
parties  in  interest;  [{1898)  30  Stat.  L.  555.] 


Furnishing  copies  of  proceedings. — 
Courts  do  not  furnish  copies  of  proceed- 
ings had  before  them  and  referees,  as  such, 
are  not  required  to  do  so.  This  section 
Imposes  the  duty  to  furnish  only  such 
information  as  may  be  requested  by  the 
parties  in  interest,  and  not  the  duty  of 
furnishing  copies  of  proceedings  pending 


before  them,  and  the  fact  that  a  referee 
refuses  to  furnish  on  demand  a  copy  of 
the  petition  for  adjudication  and  order  of 
reference  thereof  does  not  debar  him  from 
proceeding  with  the  reference.  In  re 
Lewin,  (D.  C.  Vt.  1900)  103  Fed.  850, 
4  Am.  Bankr.  Rep.  632. 


(4)   [Give  notices.]  give  notices  to  creditors  as  herein  provided ;  [  (1898) 
W  Stat.  L.  555.] 


As  to  notice  to  creditors  generaUy,  see 
the  several  subdivisions  of  section  58, 
infra,  and  the  notes  thereto. 

Notice  to  creditors. —  The  referee  must 
prepare  suitable  notices  and  place  them  in 
the  mails,  as  a  part  of  his  duties.  In  re 
Daniels,  (N.  D.  la.  1904)  130  Fed.  697, 
12  Am.  Bankr.  Rep.  446. 

Notice  of  special  meetings. —  It  is  the 
duty  of  tlie  referee  to  send  out  the  notices 
of  a  special  meeting,  called  upon  the  peti- 
tion of  a  creditor,  under  general  rule  No. 


21.    In  re  Stoever,  (E.  D.  Pa.  1900)   105 
Fed.  355,  5  Am.  Bankr.  Rep.  250. 

A  district  rule  authorizing  referees  to 
order  notice  to  creditors  of  the  application 
for  the  bankrupt's  discharge,  and  to  fix 
the  date  of  hearing,  is  void  as  being  in 
conflict  with  Form  No.  57,  which  requires 
that  such  notice  shall  be  ordered,  and  the 
date  of  hearing  be  fixed,  by  the  court. 
In  re  Johnson,  (W.  D.  Ark.  1908)  158 
Fed.  34<2,  19  Am.  Bankr.  Rep.  S14. 


(5)  [M^ake  up  records.]  make  up  records  embodying  the  evidence,  or 
the  substance  thereof,  as  agreed  upon  by  the  parties  in  all  contested  mat- 
ters arising  before  them,  whenever  requested  to  do  so  by  either  of  the 
parties  thereto,  together  with  their  findings  therein,  and  transmit  them  to 
the  judges;  [{1898)  30  Stat.  L.  555.] 


Making  up  records. —  The  duty  to  make 
up  records,  under  section  39o  (5),  and 
transmit  them  to  the  judge,  is  for  the 
purpose  of  reviewing  the  referee's  de- 
cisions, and  has  been  generally  considered 


under   section    SSa,   fupra,   note  heading 
Mode  of  Review. 

The  clear  purpose  of  section  S9a  {5) 
is  to  avoid,  as  far  as  possible,  the  sehding 
of  the  original  proofs  to  the  judge,  and 
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to  substitute  therefor,  where  the  ends  of 
justice  will  permit,  a  summary  thereof; 
and  to  effectuate  this  object  is  the  pur- 
pose of  the  General  Order  No.  27.  But  it 
is  undoubtedly  within  the  competency  of 
the  judge,  at  the  request  of  either  party. 


to  direct  the  filing  of  all  or  any  part  of 
the  original  documents  or  proofs  which 
are  on  file  with  the  referee.  Cunningham 
17.  German  Ins.  Bank,  (C.  C  A.  6th  Oir. 
1900)  103  Fed.  932,  4  Am.  Bankr.  Rep. 
196. 


(6)  [Prepare  schediQes  and  lists.]  prepare  and  file  the  schedules  of 
property  and  lists  of  creditors  required  to  be  filed  by  the  bankrupts,  or 
cause  the  same  to  be  done,  when  the  bankrupts  fail,  refuse,  or  neglect  to 
do  so ;  [  (1898)  30  Stat  L.  555.] 

m 

Ab  to  bankrupt's  duty  to  prepare,  verify,  and  file  scheduleB,  see  section  7a  (8),  9upra. 


(7)  [Preserve  and  transmit  records.]  safely  keep,  perfect,  and  trans- 
mit to  the  clerks  the  records,  herein  required  to  be  kept  by  them,  when  the 
cases  are  concluded;  [(1898)  30  Stat  L.  555,] 


As  to  records  of  referees  generally,  and 
manner  of  keeping  them,  see  the  several 
subdivisions  of  section  42,  infra. 

Referees  are  their  own  filing  and  record- 
ing officers  in  proceedings  before  them- 
selves, and  are  so  recognized  by  rule  No.  2 
of  the  general  orders  iu  bankruptcy.  In 
re  Oderkirk,  (D.  C.  Vt.  1900)  103  Fed. 
779,  4  Am.  Bankr.  Rep.  617. 

Referees  must  attend  to  details. —  It 
was  intended  referees  should  do  the  detail 
work  in  bankruptcy  causes,  and  the  disr 
trict  judge  should  review  their  action  on 
exceptions  thereto.    In  re  Covington,   (E. 


D.  N.  €.  1901)  110  Fed.  143,  6  Am.  Bankr. 
Ren.  373. 

"Transmission  of  proved  claims  to 
dark"  is  the  title  of  General  Order  No. 
24. 

Individual  schedules  in  partnership 
cases. —  In  proceedings  in  bankruptcy 
against  a  partnership,  the  individual 
schediUes  of  the  partners  are  not  a  part 
of  the  record  nor  can  they  be  considered 
as  such.  In  re  Blanchard,  (£.  D.  N.  C 
1908)  101  Fed.  797,  20  Am.  Bankr.  Rep. 
422. 


(8)  [Transmit  papers  to  clerks.]  transmit  to  the  clerks  such  papers  as 
may  be  on  file  before  them  whenever  the  same  are  needed  in  any  proceed- 
ings in  courts,  and  in  like  manner  secure  the  return  of  such  papers  after 
they  have  been  used,  or,  if  it  be  impracticable  to  transmit  the  original 
papers,  transmit  certified  copies  thereof  by  mail;  [{1898)  30  Stat,  L.  555.] 

As  to  transmission  of  record  of  proceedings,  see  section  42o,  infra. 


(9)  [Preserve  evidence.]     upon  application  of  any  party  in  interest, 
preserve  the  evidence  taken  or  the  substance  thereof  as  agreed  upon  by 
the  parties  before  them  when  a  stenographer  is  not  in  attendance;  and 
[  (1898)  30  Stat  L,  555,] 


Preservation  of  evidence. —  It  is  the  duty 
of  examiners,  masters,  referees,  and  the 
court,  taking  evidence  in  controversies  in 
bankruptcy,  in  the  absence  of  a  jury,  to 
take,  record,  and,  in  case  of  an  appeal,  to 
return  to  the  reviewing  court,  all  the  evi- 
dence offered  by  either  party,  that  which 
they  hold  to  be  incompetent  or  immaterial 
as  well  as  that  which  they  deem  competent 
and  relevant,  to  the  end  that  if  the  appel- 
late court  is  of  the  opinion  that  evidence 
rejected  should  have  been  received  it  may 
consider  it,  render  a  final  decree,  and  thus 
conclude  the  litigation  without  remanding 
the  suit  to  procure  the  rejected  evidence. 


In  re  De.Gottardi,  (S.  D.  Cal.  1902)  114 
Fed.  328,  7  Am.  Bankr.  Rep.  723;  In  re 
Lipset,  (S.  D.  N.  Y.  1902)  119  Fed.  379, 
9  Am.  Bankr.  Rep.  32;  In  re  Sturgeon, 
(C.  C.  A.  2d  Cir.  1905)  139  Fed.  608,  14 
Am.  Bankr.  Rep.  681;  Ravenswood  Bank 
v.  Jolinson,  (C.  C.  A.  4th  Cir.  1906)  143 
Fed.  463,  16  Am.  Bankr.  Rep.  206;  In  re 
Goldstein,  (S.  D.  N.  Y.  1907)  165  Fed. 
695,  19  Am.  Bankr.  Rep.  96;  Missouri- 
American  Electric  Co.  v.  Hamilton-Brown 
Shoe  Co.,  (C.  C.  A.  8th  Cir.  1908)  165 
Fed.  283,  21  Am.  Bankr.  Rep.  270;  Phila- 
delphia First  Nat.  Bank  v.  Abbott,  (C.  C. 
A.  8th  Cir.   1908)    166  Fed.  853,  21  Am. 
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Bankr.  Rep.  436 ;  In  re  Waters-Colver  Co., 
(E.  D.  N.  Y.  1914)  212  Fed.  761. 

The  remedy  for  a  refusal  of  a  referee 
to  take  and  preserve  such  evidence  is  an 
application  to  the  Diistrict  Court,  and, 
falling  there,  to  the  Circuit  Court  of  Ap- 
peals, for  an  order  that  it  be  taken  and 
preserved.  Philadelphia  First  Nat.  Bank 
V.  Abbott,  (C.  C.  A.  8th  Cir.  1908)  166 
Fed.  853,  21  Am.  Bankr.  Re^.  436. 

Referee  not  obliged  to  certify  questions 
during  pendency  of  proceedings. —  A  ref- 
eree is  not  required  to  stop  the  proceedings 
before  him,  and  to  certify  to  the  court  for 
decision  questions  raised  on  objections  to 
evidence.  In  re  Romine,  (N.  D.  W.  Va. 
1905)  138  Fed.  837,  14  Am.  Bankr.  Rep. 
785;  Ravenswood  Bank  v.  Johnson,  (C.  C. 
A.  4th  Cir.  1906)  143  Fed.  463,  16  Am. 
Bankr.  Rep.  206. 

Evidence  which  need  not  be  preserved. 
—  From  the  general  rule  above  stated, 
which  necessitates  the  taking  of  evidence 
even  though  it  be  excluded  by  the  referee, 
there  are  certain  exceptions;  thus  tlie  ref- 
eree need  not  receive  or  preserve  evidence 
which  is  plainly  privileged,  or  the  testimony 


of  a  privileged  witness,  or  evidence  whidi 
clearly  and  affirmatively  appears  to  be  so 
incompetent,  irrelevant,  or  immaterial  that 
it  would  be  an  abuse  of  the  process  or 
the  power  of  the  court  to  compel  its 
production  or  permit  its  introduction. 
Missouri-American  Electric  Co.  t\  Hamil- 
ton-Brown Shoe  Co.,  (C.  C.  A.  8th  Cir. 
1908)  165  Fed.  283,  21  Am.  Bankr.  Rep. 
270. 

Cost  of  perpetuating  testimony. — ^Where 
a  trustee  in  bankruptcy  has  no  funds  in 
his  hands,  and  the  bankrupt  is  without 
means,  the  referee  will  not  compel  the 
trustee  to  pay  for  the  stenographer's 
minutes,  referee's  fees,  and  disbursements 
in  taking  the  testimony  which  the  bank- 
rupt desires  to  introduce  in  opposition  to 
that  offered  by  the  trustee,  in  a  proceeding 
to  compel  the  bankrupt  to  turn  over  prop- 
erty; it  being  within  the  discretion  of  the 
referee  to  determine  how  the  bankrupt's 
testimony  should  be  taken  and  preserved, 
in  order  that  he  may  not  be  in  contempt. 
in  re  Goldstein,  (S.  D.  X.  Y.  1907)  165 
Fed.  695,  19  Am.  Bankr.  Rep.  96. 


(10)  [Obtain  papers.]  whenever  their  respective  offices  are  in  the  same 
cities  or  towns  where  the  courts  of  bankruptcy  convene,  call  upon  and 
receive  from  the  clerks  all  papers  filed  in  courts  of  bankruptcy  which  have 
been  referred  to  them.    [  {1898)  30  Stat.  i.  555.] 

h  [What  referees  may  not  do.]    Referees  shall  not 

As  to  offenses  by  referees,  see  the  several  subdivisions  of  section  29($,  tuprti. 


(1)   [Act  if   interestlid.]  act  in  cases  in  which  they  aio  directly  or  in- 
directly interested; 


**  Interest "  as  disqualification  of  referee. 
—  The  interest  which  will  disqualify  the 
referee  is  an  interest  either  in  the  pro- 
ceedings in  bankruptcy  or  in  the  estate  of 
the  bankrupt.  Bray  v.  Cobb,  ( K.  D.  N.  C 
1898)  91  Fed.  102,  1  Am.  Bankr.  Rep. 
153. 

Judge  may  revoke  reference  because  ot 
referee's  interest. —  The  judge,  on  being 
apprised  of  the  fact  that  the  referee  is  a 
debtor  of  the  bankrupt,  may,  in  his  dis- 


cretion, revoke  the  order  of  reference,  and 
send  the  case  to  another  referee.  Bray  v, 
Cobb,  (E.  D.  N.  C.  1898)  91  Fed.  102, 
1    Am.    Bankr.    Rep.    153. 

Interest  in  compensation  immaterial. — 
Section  396  does  not  apply  to  the  interest 
of  a  referee  by  way  of  commissions  on 
sums  paid  to  creditors  as  dividends.  In 
re  Abbey  Press,  (C.  C.  A.  2d  Cir.  1904) 
134  Fed.  51,  13  Am.  Bankr.  Rep.  11. 


(2)  [Practice  as  attorneys.]  practice  as  attorneys  and  counselors  at 
law  in  any  bankruptcy  proceedings;  or 

(3)  [Purchase  from  estate.]  purchase,  directly  or  indirectly,  any  prop- 
erty of  an  estate  in  bankruptcy.   [  {1898)  30  Stat.  L.  555.] 

Sec.  40.  Compensation  of  Referees. —  a  [Pee  and  commissions.] 
Referees  shall  receive  as  full  compensation  for  their  services,  payable  after 
they  are  rendered,  a  fee  of  fifteen  dollars  deposited  with  the  clerk  at  the 
time  the  petition  is  filed  in  each  ease,  except  when  a  fee  is  not  required 
from  a  voluntary  bankrupt,  and  twenty-five  cents  for  every  proof  of  claim 
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filed  for  allowance,  to  be  paid  from  the  estate,  if  any,  as  a  part  of  the  cost 
of  administration,  and  from  estates  which  have  been  administered  before 
them  one  per  centum  commissions  on  all  moneys  disbursed  to  creditors 
by  the  trustee,  or  one-half  of  one  per  centum  on  the  amount  to  be  paid  to 
the  creditors  upon  the  confirmation  of  a  composition.  [{Amended  1903, 
which  excepted  pending  cases)  32  Stat,  L.  799,] 

As  originally  enacted  this  section  40a  read  as  follows: 

"  Sec.  40.  Compensation  of  Referees. —  o.  Referees  shall  receive  as  full  compoisa- 
tion  for  their  services,  payable  after  they  are  rendered,  a  fee  of  ten  dollars  deposited 
with  the  clerk  at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not 
required  from  a  voluntary  bankrupt,  and  from  estates  which  have  been  administered 
before  them  one  per  centum  commissions  on  sums  to  be  paid  as  dividends  and  com- 
missions, or  one-half  of  one  per  centum  on  the  amount  to  be  paid  to  creditors  upon 
the  confirmation  of  a  composition."     [30  Stat,  h.  556.] 

In  1903  it  was  amended  "  so  as  to  read  as  "  in  the  text. 


Referee's    commissions. —  A    referee    is 
entitled,  under  section  4()a,  as  amended  by 
the   Act  of   Feb.   5,    1903,   to   a   one   per 
centum    commission    on    all    moneys    dis- 
bursed to  creditors  by  the  trustee  in  es- 
tates which  have  been  administered  before 
them;  or  a  commission  of  one-half  of  one 
per  centum  on  the  amount  to  be  paid  to 
creditors  upon  the  confirmation  of  a  com- 
position.    In  re  Sanford  Furniture  Alfg. 
Co.,   (E.  D.  N.  G.  1903)    126  Fed.  888,  11 
Am.  Bankr.  Rep.  414;  In  re  Abbey  Press, 
'C.  C.  A.  2d  Oir.  1904)    134  Fed,  61,   13 
Am.  Bankr.  Rep.   15;  In  re  Anders  Push 
Button  Telephone  Co.,  (S.  D.  N.  Y.  1905) 
136  Fed.  996,   13  Am.   Bankr.  Rep.   643; 
In  re  Iowa   Falls   Mfg.   Co.,    (N.   D.    la. 
1905)    140  Fed.  527,  15  Am.  Bankr.  Rep. 
384;  In  re  Cramond,  (N.  D.  N.  Y.  1906) 
145   Fed.   966,   17   Am.  Bankr.  Rep.   22; 
In  re  Erie  Lumber  Co.,  (S.  D.  Ga.  1906) 
150  Fed.  817,   17  Am.  Bankr.  Rep.  689; 
Bray  v.  Johnson,  (C.  C.  A.  4th  Cir.  1908) 
166   Fed.   57,  21   Am.   Bankr.   Rep.   383; 
In  re  Elk  Valley  Coal  Min.  Co.,   (W.  D. 
Ky.    1914)    213   Fed.  aSS. 

Prior  to  the  amendment  of  1903  referees 
were  paid  one  per  centum  commissions  on 
the  sums  paid  out  as  dividends  and  com- 
missions in  cases  which  were  administered 
before  them,  and  one-half  of  one  per 
centum  on  the  amount  paid  to  creditors 
upon  the  confirmation  of  a  composition. 
In  re  Ft.  Wayne  Electric  Corp.,  (D.  C. 
Ind.  1899)  94  Fed.  109,  1  Am.  Bankr. 
Rep.  707;  In  re  Fielding,  (W.  D.  Mo. 
1899)  96  Fed.  800,  3  Am.  Bankr.  Rep. 
135;  In  re  Barber,  (D.  C.  Minn.  1899)  97 
Fed.  547,  3  Am.  Bankr.  Rep.  306;  In  re 
rtt,  (C.  C.  A.  7th  Cir.  1901)  105  Fed. 
754,  5  Am.  Bankr.  Rep.  383 ;  In  re  Mam- 
moth Pine  Lumber  Co.,  (W.  D.  Ark.  1902) 
116  Fed.  731,  8  Am.  Bankr.  Rep.  651; 
In  re  Goldville  Mfg.  Co.,  (D.  C.  S.  C. 
1903)  123  Fed.  579,  10  Am.  Bankr.  Rep. 
552;  In  rr  Hinckel  Brewing  Co.,  (N.  D. 
N.  Y.  1903)  124  Fed.  702,  10  Am.  Bankr. 
Rep.  692;  In  re  Sabine,  (N.  D.  N.  Y. 
1899)  1  Am.  Bankr.  Rep.  342;  In  re 
Coffin,  (E.  D.  Tex.  1899)  2  Am.  Bankr. 
R«p.  344;  In  re  Gerson,  (E.  D.  Pa.  1899) 
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2  Am.  Bankr.  Rep.  352 ;  In  re  Muhlhuuser 
Co.,  (N.  1).  Ohio  1902)  9  Am.  Bankr.  Rep. 
80. 

Purpose  and  effect  of  the  amendment  of 
1903.— By  the  original  Act  of  1898  the 
referee's  one  per  centum  was  to  be  reck- 
oned only  on  the  sums  paid  as  dividends 
and  commissions.  It  was  held  that  he 
was  not  entitled  to  any  allowance  upon 
payments  made  to  secured  creditors,  as 
they  were  not  dividends  in  the  bankruptev 
sense  of  that  term.  It  soon  became  evi- 
dent that  the  referees  were  inadequately 
compensated.  It  not  infrequently  hap- 
pened that  practically  all  the  assets  of 
large  and  troublesome  estates  in  the  end 
were  awarded  to  secured  creditors.  In 
1903,  for  the  avowed  purpose  of  remedy- 
ing this  state  of  affairs.  Congress  so 
amended  section  40  of  the  Act  as  to  allow 
a  one  per  centiun  commission  to  referees 
"  on  all  moneys  disbursed  to  creditors  by 
the  trustee."  Since  then  the  commiseion 
has  been  reckoned  on  all  sums  paid  to 
creditors  irrespective  of  whether  they  were 
secured  or  unsecured.  In  re  Columbia  ^ 
Cotton  Oil,  etc.,  Corp.  v.  Harlow,  (C.  C.  A. 
4th  Cir.  1913)   210  Fed.  824. 

Referee  entitled  to  commissioiu  on 
moneys  which  should  have  been  paid 
through  trustee. —  The  referee,  under  the 
law,  is  entitled  to  commissions  on  all 
moneys  which  are  disbursed  to  creditors 
by  the  trustee;  and  it  has  been  held  that 
this  means  all  sums  which  should  have 
been  paid  through  the  trustee  but  for  out- 
side agreement  between  parties  and  attor- 
neys. Thus  when  property,  subject  to 
liens,  is  sold  by  consent  of  the  parties" 
holding  such  liens,  the  referee  is  entitled 
to  his  commissions  on  the  purchase  price 
in  full.  When  sold  free  from  incum- 
brances, the  money  is  constructively  paid 
to  the  trustee,  even  when  purchased  by 
the  party  holding  such  incumbrance,  and 
the  referee  is  entitled  to  commissions 
thereon  as  if  it  were  actually  paid.  Hav- 
ing used  the  process  of  the  court  to  ac- 
complish their  purpose,  to  wit,  to  sell  the 
property  by  the  trustee  in  bankruptcy, 
the  incumbrancers  have  received  benefits 
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and  services  for  which  the  officers  of  the 
court  are  entitled  to  pay.  In  re  Sanford 
Furniture  Mfg.  Co.,  (E.  D.  N.  C.  1903) 
126  Fed.  888,  11  Am.  Bankr.  Rep.  414. 
See  also  In  re  Sabine,  (X.  D.  N.  Y.  1899) 
1  Am.  Bankr.  Rep.  322;  In  re  Cofiin, 
(E.  D.  Tex.  1899)  2  Am.  Bankr.  Rep. 
.  344;  In  re  Barber,  (D.  C.  Minn.  1899)  3 
Am.  Bankr.  Rep.  306. 

Commissions  on  sale  to  lienholders. — 
Under  the  provisions  allowing  the  referee 
commissions  on  all  moneys  which  were 
disbursed  to  the  creditors  by  the  trustee, 
he  is  entitled  to  commissions  on  all  sums 
which  should  be  paid  through  the  trustee 
but  for  outside  agreement  between  parties 
and  attorneys.  When  property  subject 
to  liens  is  sold  by  consent  of  the  lien- 
holders,  the  referee  and  trustee  are  enti- 
tled to  commissions  on  the  purchase  price 
in  full,  though  it  is  purchased  by  the  lien- 
holders.  In  re  Sanford  Furniture  Mfg. 
Co.,  (1903)  126  Fed.  888.  See  further, 
note  under  section  2(5),  supra. 

Commissions  on  moneys  constructively 
disbursed  by  a  trustee. —  The  referee  is 
entitled  to  commissions  on  the  amount 
constructively  disbursed  by  a  trustee  to 
lienholders  out  of  the  sum  for  which  they 
bid  in  their  security.  In  re  0>lumbia 
Cotton  Oil,  etc.,  Corp  t'.  Harlow,  (C.  C.  A. 
4th  Cir.  1913)    210  Fed.  824. 

Liens  must  abate  for  referee's  commis- 
sions.—  When  the  Bankruptcy  Court  law- 
fully takes  hold  of  and  administers  the 
estate  of  a  bankrupt  and  has  the  funds 
in  its  possession  for  that  purpose,  it  may 
direct,  and  it  is  its  duty  to  direct,  that 
the  lawful  fees  and  commissions  of  its 
officers  and  expenses  of  iiuch  administra- 
tion be  paid  therefrom;  and  when  neces- 
sary, in  such  cases,  liens  on  such  fimds 
must  abate  for  this  purpose.  In  re  Cra- 
mond,  (N.  D.  N.  Y.  1906)  146  Fed.  966, 
17  Am.  Bankr.  Rep.  22. 

But  see  In  re  Anders  Push  Button  Tele- 
phone Co.,  (S.  D.  N.  Y.  1905)  136  Fed. 
995,  13  Am.  Bankr.  Rep.  643,  wherein  it 
was  held  that  a  court  of  bankruptcy  has 
no  power  to  require  a  creditor,  secured 
by  a  valid  lien,  to  pay  commissions  on  the 
amount  realized  thereon  to  the  referee, 
although  by  stipulation  the  property  is 
sold  by  the  trustee,  because  the  proceeds 
of  the  property,  so  far  as  necessary  to 
satisfy  the  lien,  are  no  part  of  the  estate, 
from  which  all  commissions  are  made 
payable. 

See  also  In  re  Iowa  Falls  Mfg.  Co., 
(N.  D.  la.  1905)  140  Fed.  627,  15  Am. 
Bankr.  Rep.  384,  wherein  it  was  held  that 
the  proceeds  of  mortgaged  property,  aris- 
ing from  the  sale  thereof  by  the  sheriff, 
should  be  excluded  from  the  amount  upon 
which  the  referee  may  compute  his  com- 
missions, and  that  the  amount  actually 
disbursed  by  the  trustee  to  creditors  should 
form  the  basis  of  such  computation. 

Prior    to    the    amendment   of    1903,    it 
was  held  that  the  referee  had  no  right  to 


a  commission  on  moneys  paid  to  mort- 
gagees, arising  from  the  sale  by  the 
court's  order  of  the  mortgaged  property, 
as  such  moneys  were  not  dividends  under 
the  Act.  In  re  Utt,  (C.  C.  A.  1901)  105 
Fed.  764. 

Commissions  on  moneys  paid  to  secnied 
and  unsecured  creditors. —  The  provisions 
are  comprehensive  enough  to  entitle  ref- 
erees to  commissions  on  moneys  paid  to 
secured  and  unsecured  creditors.  In  re 
Meadows,  (W.  D.  N.  Y.  1912)  199  Fed. 
304;  In  re  Columbia  Cotton  Oil,  etc., 
Corp.  V.  Harlow,  (C.  C.  A.  4th  Cir.  1913) 
210   Fed.    824. 

Prior  to  the  amendment  of  1903,  it  was 
held  that  a  dividend,  within  the  meaning 
of  the  law,  is  declared  and  paid  on  un- 
secured claims  only  and  that  it  was  only 
in  connection  with  the  latter  that  the 
referee  was  entitled  to  a  commission. 
In  re  Ft.  Wayne  Electric  Corp.,  (1899) 
94  Fed.   109. 

So  likewise  prior  to  the  amendment  of 
1903,  it  was  held  that  the  setting  aside 
of  the  homestead  exemption  was  not  the 
making  of  a  dividend  such  as  the  referee 
was  entitled  to  a  commission  for.  In  re 
Gardner,    (1900)    103  Fed.  922. 

Per  diem  allowance. —  The  Bankruptcy 
Act  and  General  Order  No.  36  (see  supra, 
note  to  section  30)  afford  no  authority  to 
a  referee  for  charging  a  per  diem  in  any 
case  whatsoever,  nor  does  it  authorize  a 
charge  for  any  order  whatsoever  that  may 
be  entered.  In  re  Pierce,  (1901)  111 
Fed.  516;  In  re  Barker,  (1901)  111  Fed. 
501. 

Services  of  referee  as  special  master. — 
There  is  no  authority  for  converting  a 
referee  in  bankruptcy  into  a  special  mas- 
ter, nor  for  allowing  him  conipensation 
as  such.  In  re  Sweeney,  (C.  C.  A.  6th 
Cir.  1909)  168  Fed.  612,  21  Am.  Bankr. 
Rep.  866. 

Where  the  statutory  fees  received  by  a 
referee  are  sufficient  to  compensate  him 
liberally  for  all  services  rendered  in  a 
case,  he  will  not  be  given  a  further  allow- 
ance on  account  of  an  extra  service  ren- 
dered as  special  master  In  connection  with 
a  composition.  In  re  Talton,  (E.  D. 
N.  C.  1905)  137  Fed.  178,  14  Am.  Bankr. 
Rep.  617. 

But  prior  to  the  amendment  of  1903 
which,  by  the  addition  of  section  72  to 
the  statute,  prohibited  the  payment  of 
extra  compensation  to  referees  and  other 
officers,  it  was  held  that  where  a  referee 
performed  services  beyond  those  required 
of  him  in  his  official  capacity  as,  for  in-  • 
stance,  those  of  special  master,  he  might 
be  allowed  additional  compensation  there- 
for. Fellows  V.  Freudenthal,  (C.  C.  A. 
7th  Cir.  1900)  102  Fed.  731,  4  Am.  Bankr. 
Rep.  490;  Bragassa  V,  St.  Louis  Cycle, 
(C.  C.  A.  5th  Cir.  1901)  107  Fed.  77, 
5  Am.  Bankr.  Rep.  700;  In  re  Grossman, 
(E.  D.  Mich.  1901)  111  Fed.  507,  6  Am. 
Bankr.  Rep.  510. 
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Reference  of  application  for  discharge. 
—  General  Order  No.  35  (see  supra,  note 
to  section  30)  does  not  give  the  referee 
any  compensation  other  than  that  allowed 
him  in  section  40a  for  services  on  a  refer- 
ence of  an  application  for  discharge  under 
General  Order  No.  12  (see  supra,  note  to 
section  30).  In  re  Troth,  (1900)  104 
Fed.  291. 

Where  a  referee  authorized  the  continu- 
ance of  the  bankrupt's  business  in  order 
to  complete  certain  government  contracts, 
and  for  that  purpose  there  was  raised 
and  paid  out  $480,000  during  a  period  of 
eighteen  months,  and  some  $30,000  dis- 
tributed to  creditors,  it  w^as  held  that  the 
referee  was  entitled  to  a  percentage  on 
the  latter  sum  onlv.  Bray  r.  Johnson, 
(C.  C.  A.  4th  Cir.  1908)  166  Fed.  57,  21 
Am.  Bankr.  Rep.  383. 

Extra  compensation. — A  referee  in  bank- 
ruptcy cannot  be  allowed,  for  his  services, 
any  compensation  other  than  that  pro- 
vided for  by  the  Bankruptcy  Law,  or  the 
general  orders  pertaining  thereto.  In  re 
Barber,  (1809)  97  Fed.  547;  In  re  Dixon, 
(N.  D.  Cal.  1902)  114  Fed.  675;  In  re 
Mammoth  Pine  Lumber  Co.,  (W.  D.  Ark. 
1902)  116  Fed,  731,  8  Am.  Bankr.  Rep. 
651;  Dressel  r.  North  State  Lumber  Co., 
(E.  D.  N.  C.  1902)  119  Fed.  531,  9  Am. 
Bankr.  Rep.  541;  In  re  Daniels,  (N.  D. 
la.  1904)  130  Fed.  597;  In  re  Wilcox, 
(W.  D.  Mich.  1907)  156  Fed.  685,  19  Am. 
Bankr.  Rep.  241;  In  re  Meadows,  (W.  D. 
N.  Y.  1912)  199  Fed.  304s  In  re  M.  F. 
Rourke  Co.,  (E.  D.  Tenn.  1913)  209  Fed. 
877.  And  see  the  annotation  under 
section  72. 

But  see  Matter  of  Hart,  (D.  C.  Hawaii 
1007)  18  Am.  Bankr.  Rep.  137,  wherein 
it  was  held  that  a  referee  performing 
services  not  within  his  statutory  duties, 
but  of  value  to  the  conduct  of  a  bankrupt 
estate  as  a  going  concern,  may  receive 
compensation  therefor  out  of  the  funds 
of  the  estate. 

A  special  allowance  to  a  referee  for 
services  performed,  in  addition  to  the  fees 
fixed  by  the  Bankruptcy  Act,  cannot  be 
made,  even  with  the  consent  of  the  attor- 
ncvs  for  the  parties  in  interest.  Dressel 
f. 'North  State  Lumber  Co.,  (E.  D.  N.  C. 
•1902)  119  Fed.  531,  9  Am.  Bankr.  Rep. 
541. 

Clerical  services  rendered  hy  referee. — 
The  referee  is  not  entitled  to  charge  for 
his  own  services  in  making  copies  of  the 
petition  for  discharge,  but  it  may  be 
necessary  in  some  cases  for  the  referee  to 
employ  clerical  assistance  in  giving  such 
notices,  and  then  the  expense  actually  in- 
curred by  him  for  such  assistance  would 
bo  a  charge  against  the  bankrupt  or  his 
estate;  but  the  referee  is  not  entitled  to 
make  any  charge  for  clerical  services  ren- 
dered by  himself  in  cases  pending  before 
him.  In  re  Dixon,  (N.  D.  Cal.  1902)  114 
Fed.  675. 


Extra  compensation  for  giving  notices, 
—  Under  General  Order  in  Bankruptcy 
No.  35(2),  providing  for  compensation  to 
the  referee  for  expenses  necessarily  in- 
curred in  giving  notices,  he  cannot,  in 
case  of  re-examination  of  a  claim,  be 
allowed  for  notices  to  creditors  other  than 
the  one  provided  for  by  Order  No.  21(6), 
to  the  creditor  whose  claim  is  to  be  re- 
examined; nor  can  the  referee  be  allowed 
for  notices  on  distribution  of  money  to 
preferred  creditors;  or  for  notice  of  pro- 
test against  confirmation  of  sale,  none 
being  required  by  the  Act  or  general  or- 
ders. In  re  Mammoth  Pine  Lumber  Co., 
(W.  D.  Ark.  1902)  116  Fed.  731,  8  Am. 
Bankr.  Rep.  651.  See  also  In  re  Dixon, 
(N.  D.  Cal.  1902)    114  Fed.  675. 

Claims  for  miscellaneous  services. —  In 
the  case  of  In  re  Mammoth  Pine  Lumber 
Co.,  (W.  D.  Ark.  1902)  116  Fed.  731,  8 
Am.  Bankr.  Rep.  651,  the  compensation 
to  be  allowed  referees  for  giving  notices, 
and  the  matter  of  allowance  for  services 
of  a  stenographer  and  of  allowance  of 
commissions,  were  discussed  at  length. 
In  that  case  the  court  refused  to  allow 
a  referee  compensation  for  investigation 
and  finding  in  the  case  of  specific  liens. 
See  also  section  38a(5)  supra,  and  the 
notes  thereto. 

Referee's  expenses. —  The  only  allowance 
which  can  be  made  to  a  referee,  in  addi- 
tion to  the  fees  and  commission,  is  for 
expenses  necessarily  incurred,  a  detailed 
account  of  which  must  be  kept  and  re- 
turned to  the  court,  verified  by  the  oath 
of  the  referee,  and  accompanied  by 
vouchers  when  they  can  be  procured. 
In  re  Carolina  Cooperage  Co.,  (E.  D.  N.  C. 
1899)  96  Fed.  950,  3  Am.  Bankr.  Rep. 
154;  In  re  Tebo,  (D.  C.  W.  Vft.  1900) 
101  Fed.  419,  4  Am.  Bankr.  Rep.  235; 
In  re  Dixon,  (N.  D.  Cal.  1902)  114  Fed. 
675;  In  re  Daniels,  (N.  D.  la.  1904)  130 
Fed.  597,  12  Am.  Bankr.  Rep.  446.  And 
see  generally  the  annotation  under  sec- 
tion 62  infra,  as  to  expenses  of  admin^ 
istration. 

Statute  covers  all  lawful  disbursements. 
—  The  language  of  section  40a  covers,  and 
evidently  was  intended  to  include,  all 
moneys  lawfully  disbursed  by  the  trustee, 
and  held  by  him  as  such,  whether  to  cred- 
itors, secured,  unsecured,  or  having  prior^ 
ity,  or  to  other  persons.  If  to  creditors, 
it  is  immaterial  whether  the  amounts  law- 
fully paid  them  from  the  funds  in  court 
are  paid  as  dividends,  or  in  satisfaction 
of  a  lien  or  liens  on  the  fund.  If  the 
money  comes  lawfully  into  the  hands  of 
the  trustee,  as  such,  and  if  he  in  the  per- 
formance of  his  duty  as  such  is  required 
to  protect,  preserve,  and  care  for  it,  and 
eventually  disburse  it  pursuant  to  the 
order  of  the  court,  and  does  so,  there  is 
no  reason  why  he  should  not  have  his 
commissions,  if  the  court  allows  them,  even 
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if  the  funds  are  subject  to  a  lien  which 
in  law  and  equity  the  court  ia  required 
to  recognize  and  enforce.  In  re  Cramond, 
(N.  D.  N.  Y.  1906)  145  Fed.  966,  17  Am. 
Bankr.  Rep.  22. 

Computation. —  Referee's  fees  must  be 
computed-  upon  the  amount  paid  and  dis- 
bursed to  creditors  and  not  upon  the  en< 
tire  amount  of  the  claims  and  liabilities 
of  the  bankrupt  as  scheduled.  In  re  Phil- 
lips, (C.  C.  A.  5th  €ir.  1914)  210  Fed. 
889.     See  also  In  re  Barker,   (1901)    111 


Fed.  501;  In  re  Smith,  (1901)  108  Fed. 
39. 

Allowance  of  referee's  fees  reviewable. 
—  The  allowance  by  a  referee  in  bank- 
ruptcy of  fees  to  himself  is  reviewable  by 
the  court.  In  re  Allert,  (W.  D.  N.  Y. 
1908)  173  Fed.  691,  23  Am.  Bankr.  Rep. 
101.  See  the  annotation  under  section 
38a,  aupra,  as  to  review  generally. 

As  to  prepayment  of  the  referee's  stat- 
utory fee,  see  infra,  section  61a  (2)  and 
the  notes  thereto. 


b  [Division  between  two  referees.]  Whenever  a  case  is  transferred 
from  one  referee  to  another  the  judge  shall  determine  the  proportion  in 
which  the  fee  and  commissions  therefor  shall  be  divided  between  the 
referees. 


c  [Where  reference  revoked.]  In  the  event  of  the  reference  of  a  case 
being  revoked  before  it  is  concluded,  and  when  the  case  is  specially  referred, 
the  judge  shall  determine  what  part  of  the  fee  and  commissions  shall  be 
paid  to  the  referee.     [{1898)  30  Stat.  L.  556,] 

Sec.  41.  Contempts  before  Keferees. —  a  A  person  shall  not,  in  pro- 
ceedings before  a  referee,  [{1898)  30  Stat,  L,  556.] 


General  exposition  of  section  41. —  Tlie 
things  forbidden  in  this  section,  concerning 
which  the  referee  is  re<iuired  by  section 
416  to  certify  the  facts  to  the  judge,  "  in- 
clude only  those  things  which  would  be 
punishable  as  contempts  by  all  courts  of 
record.  Thev  are  tlie  common  and  famil- 
iar  heads  for  the  exercise  of  this  jurisdic- 
tion by  all  courts  of  record.  No  new  or 
enlarged  jurisdiction  is  conferred,  and  no 
power  to  impose  a  punishment  which 
might  not  rightly  and  lawfully  be  im- 
posed, on  a  similar  state  of  facts,  by  any 
other  United  States  court.  Any  act,  mat- 
ter, or  tiling  which  any  United  States 
court  may  punish  as  a  contempt  may  be 
punished  as  such  by  a  court  of  bank- 
ruptcy; and  any  act,  matter,  or  thing  which 
cannot  be  punished  as  a  contempt  by  other 
United  States  courts  cannot  be  punished 
as  such  by  a  court  of  bankruptcy.    More- 


over, the  mode  of  proceeding  in  a  court 
of  bankruptcy  to  determine  whether  a  con- 
structive contempt  has  been  committed 
should  conform  to  the  established  practice 
in  like  cases  in  all  other  United  States 
courts  as  near  as  may  be,  and  what  is 
legally  sufficient  to  purge  a  contempt  in 
the  other  courts  of  the  United  States  is 
sufricient  to  purge  the  like  contempt  in  a 
court  of  bankruptcy."  Boyd  v.  Glucklich, 
(C.  O.  A.  1902)    116  Fed.  131. 

Statute  not  limited  to  punishment  of 
bankrupt. —  The  statute  does  not  limit  con- 
tempt proceedings  to  the  bankrupt  only, 
■but  includes  any  person;  and  section  2 
(16)  empowers  the  court  to  punish  per- 
sons for  contempts  committed  before  ref- 
erees. The  same  power  is  conferred  upon 
the  court  by  Judicial  Code,  sec.  268,  title 
JrrDioiABY. '  In  re  Bronstein,  (S.  D.  N.  Y. 
1910)  182  Fed.  349. 


(1)   [Disobedience.]     disobey  or  resist  any  lawful  order,  process,  or 

writ;  [{1898)  30  Stat.  L.  556.] 


Disobedience  as  contempt. —  The  dis- 
obedience of  any  lawful  order,  process,  or 
writ,  in  proceedings  before  a  referee,  con- 
stitutes a  C9ntempt  under  section  41a  (1), 
which  may  be  punished  as  provided  in 
subdivision  h  of  the  same  section.  The 
proceeding  is  (/uasi-criminal,  and  should 
be  employed  with  caution.  Mueller  v.  Nu- 
gent, (1002)  184  U.  S.  1,  22  S.  Ct.  2(i0, 
46  U.  S.  (L.  ed.)  40.5,  7  Am.  Bankr.  Kop. 
224;  Tjouisville  Trust  Co.  ?'.  Coniinjror. 
(1902)  184  V.  S.  IS,  22  S.  Ct.  29.3.  46 
U.  S.  (L.  ed.)  413,  7  Am.  Bankr.  Rep. 
421,  affirming  Sinsheimer  r.  Simonson,  (C. 


C.  A.  6th  Cir.  1901)  107  Fed.  898,  5  Am. 
Bankr.  Rep.  537;  In  re  Watts,  (1903) 
190  U.  S.  1,  23  S.  Ct.  718,  47  U.  S.  (L. 
ed.)  933,  10  Am.  Bankr.  Rep.  113;  In  re 
Purvine,  (C.  C.  A.  6th  Cir.  1899)  96 
Fed.  192,  2  Am.  Bankr.  Rep.  787;  In  re 
Tudor,  (D.  C.  Colo.)  96  Fed.  942,  2  Am. 
Bankr.  Rep.  808 ;  In  re  McCormick,  (S.  D. 
N.  Y.  1899)  97  Fed.  566,  3  Am.  Bankr. 
Rep.  340:  In  re  Schlesinger,  (S.  D.  N.  Y. 
1899)  97  Fed.  930,  3  Am.  Bankr.  Rep. 
.S42,  affirmed  (2d  Cir.  1900)  102  Fed.  119, 
42  C.  C.  A.  207,  4  Am.  Bankr.  Rep.  361 ; 
In  re  Mayer,   (E.  D.  Wis.  1900)   98  Fed. 
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839,  3  Am.  Bankr.  Rep.  633;  In  re  Mo 
Bryde,  (E.  D.  N.  C.  1899)  99  Fed.  086,  3 
Am.  Bankr.  Rep.  729;  In  re  Deuell,  (W. 
D.  Mo.  1900)  100  Fed.  633,  4  Am.  Bankr. 
Rep.  60;  In  re  Tudor,  (1900)  100  Fed. 
796;  In  re  Rosser,  (C.  C.  A.  8th  Cir. 
1900)  101  Fed.  662,  4  Am.  Bankr.  Rep. 
163,  reversing  (E.  D.  Mo.  1899)  96  Fed. 
305,  2  Am.  Bankr.  Rep.  746;  Ripon  Knit- 
ting Works  t;.  Schneider,  (D.  C.  Wash. 
1900)  101  Fed.  810,  4  Am.  Bankr.  Rep. 
299;  In  re  Stehlesinger,  (C.  C,  A.  2d  Cir. 
1900)  102  Fed.  117,  4  Am.  Bankr.  Rep. 
361;  In  re  Anderson,  (D.  C.  S.  C.  1900) 
103  Fed.  864,  4  Am.  Bankr.  Rep.  640;  In 
re  MUler,  (1900)  105  Fed.  57;  Smith  v. 
Beltord,  (C.  C.  A.  6th  Cir.  1901)  106 
Fed.  668,  5  Am.  Bankr.  Rep.  291 ;  In  re 
Krinsky,  (S.  D.  N.  Y.  1902)  112  Fed. 
972,  7  Am.  Bankr.  Rep.  535 ;  In  re  Levin, 
(S.  D.  N.  Y.  1901)  113  Fed.  498,  6  Am. 
Bankr.  Rep.  743;  In  re  De  Gottardi,  (S. 
D.  Cal.  1902)  114  Fed.  328,  7  Am.  Bankr. 
Rep.  723;  In  re  Taylor,  (D.  C.  Colo.  1901) 
114  Fed.  607,  7  Am.  Bankr.  Rep.  410; 
Boyd   V.   Glucklich,    (C.    C.   A.    8th    Cir. 

1902)  116  Fed.   131,  8  Am.  Bankr.  Rep, 
393;   In  re  Hauaman,    (C.  C.  A.  2d  Cir. 

1903)  121  Fed.  984,  10  Am.  Bankr.  Rep. 
64;  In  re  Fortunate,   (S.  D.  K.  Y.  1903) 
123   Fed.   622,   9  Am.   Bankr.   Rep.   630; 
Ex  p.  O'Neal,  (N.  D.  Fla.  1903)   125  Fed. 
967,  11  Am.  Bankr.  Rep.  196;  In  re  Lein- 
weber,   (D.  C.  Conn.  1904)    128  Fed.  641, 
12  Am.  Bankr.  Rep.  175;   U.  S.  r.  Gold- 
stein,    (W.   D.   Va.    1904)    132  Fed.    789, 
12  Am.  Bankr.  Rep.  755;  Samel  v.  Dodd, 
(C.   C.   A.    5th    Cir.    1906)    14^2   Yed.   68, 
16   Am.   Bankr.   Rep.    163;    In   re  Lacov. 
(C.  C.  A.   2d   Cir.    1905)    142   Fed.   960, 
15    Am.    Bankr.    Rep.    290;    Ravenswood 
Bank    v.    Johnson,     (C.    C.    A.    4th    Cir. 
1906)    143  Fed.  463,  16  Am.  Bankr.  Rep 
206;  In  re  Cole,  (C.  C.  A.  1st  Cir.  1906) 
144  Fed.  392,   16  Am.  Bankr.   Rep.  302; 
In   re  Home   Discount   Co.,    (X.   D.   Ala. 
1906)    147  Fed.  538,  17  Am.  Bankr.  Rep. 
170;  In  re  Fellerman,  (S.  D.  X.  Y.  190G) 
149  Fed.  244,   17  Am.   Bankr.  Rep.  789; 
In  re  Cole,   (C.  C.  A.  Ist  Cir,  1907)    163 
Fed.  ISO,  20  Am.  Bankr.  Rep.  761;  In  re 
Gitkin,   (E.  D.  Pa.  1908)    104  Fed.  71,  21 
Am.   Bankr.   Rep.    113;    In  re   Bronstcin, 
(S.  D.  N.  Y.   1910)    1S2  Fed.  349;   In  re 
Mitchell,    (E.   D.   X.   Y.    1913)    202    Fed. 
806;  In  re  Jamaica  Slate  Roofing  &  Sup- 
ply Co.,  (E.  D.  X.  Y.  1913)  202  Fed.  810; 
In  re  Star  Spring  Bed  Co.,   (C.  C.  A.  3d 
Cir.  1913)  203  Fed.  C40;  In  re  Fogclman, 
(E.  D.  N.  Y.  1913)    204  Fed.  351;  In  re 
Friedman,    (S.    D.    X.    Y.    1899)    2    Am. 
Bankr.    Rep.    301;    In   re   Ogles,    (W.   D. 
Tenn.)    2  Am.  Bankr.  Rep.  614;   Turren- 
tine  V.  Blackwood,    (1900)    4  Am.  Bankr. 
Rep.  338,  125  Ala.  436,  28  So.  96;  In  re 
(iciser,  (D.  C.  Jifont.  1904)   12  Am.  Bankr. 
Rep.  203. 

Disoheying  an  injunction  order  consti- 
tutes a  contempt  under  section  41a   (1). 


In  re  Fortunate,  (S.  D.  N.  Y.  1903)    123 
Fed.  622,  9  Am.  Bankr.  Rep.  630. 

Bervioe  of  a  copy  of  an  injunction  issued 
by  a  Bankruptcy  Court,  restraining  an 
assignee  for  creditors  of  a  bankrupt  and 
others  from  disposing  of  his  property,  la 
unnecessary  in  order  to  put  them  in  con- 
tempt for  a  violation  thereof,  where  they 
were  otherwise  advised  of  its  issuance. 
In  re  Krinsky,  (S.  D.  X.  Y.  1902)  112 
Fed.  972,  7  Am.  Bankr.  Rep.  536. 

Order  for  payment  of  etcpensee. — A  court 
of  bankruptcy  may  enforce  an  order  re- 
quiring petitioning  creditors  to  pay  the 
expenses  of  a  receivership  procured  by 
them,  by  proceedings  in  contempt.  In  re 
Lacov,  (C.  C.  A.  2d  Cir.  1905)  142  Fed. 
960,  15  Am.  Bankr.  Rep.  290. 

Refusal  to  turn  over  hooks  and  papers. 
— ^Where  a  bankrupt,  for  whose  estate  a 
receiver  was  appointed  by  the  Bankruptcy 
Court  on  the  filing  of  an  involuntary  peti- 
tion against  him,  neglected  and  refused  to 
turn  over  to  the  receiver  his  books  of  ac- 
count, or  notes  and  mortgages  owned  by 
him,  but  concealed  the  same,  and  also  dis- 
regarded an  order  of  the  court  command- 
ing him  to  appear  and  show  cause  why 
he  should  not  be  punished  for  contempt 
for  so  doing,  leaving  the  state  after  the 
order  was  served  upon  him,  it  was  held 
that  he  was  guilty  of  contempt.  In  re 
Wilson,  (W.  D.  Ark.  1902)  116  Fed.  419, 
8  Am.  Bankr.  Rep.  612. 

Failure  to  file  schedules. —  In  Matter  of 
Schulman,  (D.  C.  X.  Y.  1908)  20  Am. 
Bankr.  Rep.  707,  it  was  said:  "Many 
bankrupts  pay  no  attention  to  their  duty 
to  file  their  schedules,  and  motions  to 
punish  them  for  contempt  for  not  filing 
schedules  have  become  very  frequent. 
Hereafter,  as  a  general  rule,  whenever 
such  motions  are  made,  bankrupts  will  be 
fined  a  sufficient  sum  to  compensate  the 
attorneys  for  their  trouble  in  making  the 
motion,  and,  if  such  fines  do  not  prove 
sufficient  to  put  a  stop  to  the  delay  in 
filing  schedules,  punishment  by  imprison- 
ment for  contempt  will  be  imposed." 

Fraud, —  Contempt  proceedings  cannot 
be  employed  to  punish  for  frauds  com- 
mitted by  the  bankrupt  against  the  Bank- 
ruptcy Act;  nor  can  they  be  used  to 
coerce  the  bankrupt,  or  transferees,  to 
make  restitution  of  money  or  property 
previously  transferred  in  fraud  of  the 
Act.  In  re  Mayer,  (E.  D.  Wis.  1900)  98 
Fed.  839,  3  Am.  Bankr.  Rep.  533. 

Contempt  for  failure  to  turn  over  assets. 
—  It  is  well  settled  that  the  bankrupt 
may  be  punished  for  contempt  in  failing 
to  comply  with  an  order  requiring  him 
to  turn  over  to  his  trustee  assets  of  the 
estate  which  are  in  his  possession  or  under 
his  control,  providing  that  he  have  the 
present  ability  to  do  so.  In  re  McCor- 
mick,  (1899)  97  Fed.  566;  In  re  Schles- 
inger,  (S.  D.  X.  Y.  1899)  97  Fed.  930,  3 
Am.  Bankr.  Rep.   342,  affirmed    (2d  Cir. 
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1900)  102  Fed.  119,  42  0.  C.  A.  207,  4 
Am.  Bankr.  Rep.  361 ;  In  re  Mayer,  (E.  D. 
Wis.  1900)  98  Fed.  »39,  3  Am.  Bankr. 
Rep.  533;  In  re  Deuell,  (W.  D.  Mo.  1900) 
100  Fed.  633,  4  Am.  Bankr.  Rep.  60;  In 
re  Tudor,  (1900)  100  Fed.  796;  Ripon 
Knitting  Works  v,  Schreiber,  (D.  C.  Wash. 
1900)  101  Fed.  910,  4  Am.  Bankr.  Rep. 
299;  In  re  Miller,  (1900)  105  Fed.  67; 
In  re  Levin,  (1901)  113  Fed.  498;  In  re 
De  Gottardi,  (S.  D.  Cal.  1902)  114  Fed. 
328,  7  Am.  Bankr.  Rep.  723;  Boyd  17. 
Glucklich,  (8th  Cir.  1902)  116  Fed.  131, 
53  0.  0.  A.  451,  8  Am.  Bankr.  Rep.  393; 
In  re  Wilson,  (W.  D.  Ark.  1902)  116  Fed. 
419,  8  Am.  Bankr.  Rep.  612;  In  re  Shach- 
ter,  (N.  D.  Ga.  1902)  119  Fed.  1010,  9  Am. 
Bankr.  Rep.  499;  7»  re  Gerstel,  (S.  D. 
111.  1903)  123  Fed.  166,  10  Am.  Bankr. 
Rep.  411;  In  re  Kane,  (M.  D.  Pa.  1903) 
125  Fed.  984,  10  Am.  Bankr.  Rep.  478; 
American  Trust  C!o.  i?.  Wallis,  (3d  Cir. 
1903)  126  Fed.  464,  61  C.  C.  A.  342,  11 
Am.  Bankr.  Rep.  360;  In  re  Goldfarb,  (N. 
D.  Ga.  1904)  131  Fed.  643;  In  re  Alphin. 
etc.,  Cotton  Co.,  (E.  D.  Ark.  1906)  134 
Fed.  477,  14  Am.  Bankr.  Rep.  194 ;  In  re 
Sax,  (E.  D.  Pa.  1905)  141  Fed.  223,  15 
Am.  Bankr.  Rep.  455 ;  6amel  v.  Dodd,  (5th 
Cir.  1906)  142  Fed.  68,  73  C.  C.  A.  254, 
16  Am.  Bankr.  Rep.  163;  In  re  Lutfy, 
(S.  D.  N.  Y.  1907)  156  Fed.  873,  19  Am. 
Bankr.  Rep.  614;  In  re  Walsh,  (N.  D.  la. 
1908)  159  Fed.  660,  20  Am,  Bankr.  Rep. 
472;  In  re  Cole,  (C.  C.  A.  Ist  Cir.  1907) 
163  Fed.  180,  20  Am.  Bankr.  Rep.  761; 
In  re  Lesaius,  (M.  D.  Pa.  1008)  163  Fed. 
614,  21  Am.  Bankr.  Rep.  23;  In  re  Ruos, 
(E.  D.  Pa.  1908)  164  Fed.  749,  21  Am. 
Bankr.  Rep.  257;  In  re  Berman,  (E.  D. 
Pa.  1908)  165  Fed.  383,  21  Am.  Bankr. 
Rep.  139;  In  re  Stavrahn,  (C.  C  A.  2d 
Cir.  1909)  174  Fed.  330,  23  Am.  Bankr. 
Rep.  168;  In  re  Greenberg,  (E.  D.  N.  Y. 
1910)  179  Fed.  413;  In  re  Potteiger,  (E. 
D.  Pa.  1910)  181  Fed.  640;  In  re  Herr, 
(M.  D.  Pa.  1910)  182  Fed.  715;  In  re 
Nisenson,  (D.  C.  N.  J.  1910)  182  Fed. 
912;  In  re  Richards,  (W.  D.  Ark.  1910) 
183  Fed.  501;  In  re  Lippman,  (E.  D.  N.  Y. 
1910)  184  Fed.  551;  In  re  Smith,  (E.  D. 
N.  Y.  1911)    185  Fed.  983. 

The  authority  of  the  referee  to  make  an 
order  for  the  turning  over  of  property  to 
the  trustee  has  been  considered  under 
■ection  38a  (4). 

It  is  the  courts  duty  to  exercise  its 
power  to  punish  for  contempt  where  there 
is  sufficient  evidence  to  satisfy  the  judge 
that  the  bankrupt  has  the  property  in  his 
possession  or  control.  In  re  Wilson,  (W. 
D.  Ark.  1902)  116  Fed.  419,  8  Am.  Bankr. 
Rep.  612. 

Object  of  proceeding. —  It  is  not  the  ob- 
ject of  contempt  proceedings  against  a 
bankrupt  for  his  failure  to  turn  over 
money  or  property  in  his  possession,  to 
punish  him  for  concealing  assets  from  his 
trustees  or  for  frauds  or  dQlinquencies  of 


which  he  may  appear  to  be  guilty;  but 
the  sole  purpose  is  to  reach,  and  to  com- 
pel the  surrender  of,  property  belonging 
to  the  estate  in  the  actual  control  or  pos- 
session of  the  bankrupt.  Boyd  v.  Gluck- 
lich, (8th  Cir.  1902)  116  Fed.  131,  53 
C.  C.  A.  451,  8  Am.  Bankr.  Rep.  393; 
In  re  Kane,  (M.  D.  Pa.  1903)  125  Fed. 
984,  10  Am.  Bankr.  Rep.  478;  In  re 
Alphin,  etc.,  Cotton  Co.,  (E.  D.  Ark. 
1905)  134  Fed.  477,  14  Am.  Bankr.  Rep. 
194. 

Failure  to  turn  over  after-acquired  prop-  . 
erty. —  The  failure  of  the  bankrupt  to 
turn  over  property  in  compliance  with  an 
order  of  the  referee  may  be  punished  as  a 
contempt  although  the  order  had  reference 
to  after-acquired  property.  In  re  Tudor, 
(D.  C.  Colo.)  96  Fed.  942,  2  Am.  Bankr. 
Rep.  808. 

Effect  of  pendency  of  indictment. —  It 
has  been  held  that  the  court  will  refuse 
to  punish  a  bankrupt  for  contempt  in 
disobeying  an  order  to  turn  over  prop- 
erty, where  it  appears  that  an  indictment 
is  pending  against  him  in  a  state  court 
for  the  embezzlement  of  the  identical  prop- 
erty. In  such  case  the  contempt  proceed- 
ing's cannot  be  taken  until  after  he  has 
been  tried  under  the  indictment.  In  re 
Hooks  Smelting  Co.,  (E.  D.  Pa.  1906) 
146  Fed.  336,  17  Am.  Bankr.  Rep.  141. 

Bankrupt  must  account  for  money 
tranced  into  his  hands. —  In  proceedings 
against  a  bankrupt  for  contempt  for  fail- 
ure to  turn  over  to  his  trustee,  an  order 
of  the  referee,  money  traced  into  his 
hands,  it  is  not  a  sufficient  accounting 
by  him  for  such  money  to  say  that  he 
gave  it  to  his  wife,  who  has  spent  it  for 
the  benefit  of  himself  and  family.  In  re 
Kane,  (M.  D.  Pa.  1903)  125  Fed.  984,  10 
Am.  Bankr.  Rep.  478. 

Where  a  bankrupt,  having  been  ordered 
by  the  referee  to  pay  over  to  his  trustee 
a  siun  of  money  alleged  to  be  in  his  pos- 
session and  to  belong  to  his  estate  in  bank- 
ruptcy, denies  his  present  possession  of 
the  money,  and  attempts  to  explain  its 
loss  by  a  story  which,  though  difficult 
to  believe,  is  not  impossible,  nor  an  obvi- 
ous fabrication,  he  may  be  ordered  before 
the  judge  for  further  examination  as  to 
whether  or  not  he  has  made  a  full  dis- 
closure of  the  facts;  and  if  satisfied  that 
his  story  is  false,  the  court  will  order 
commitment.  In  re  McCormick,  (S.  D. 
N.  Y.  1899)  97  Fed.  566,  3  Am.  Bankr. 
Rep.  340. 

Failure  to  appeal  from  order  to  turn 
over. —  In  a  proceeding  for  contempt  in  a 
District  Court  against  a  bankrupt  for 
failure  to  comply  with  an  order  of  the 
referee  to  turn  over  money  or  property 
to  the  trustee,  such  order,  not  appealed 
from,  is  conclusive  of  the  fact  that  at  the 
date  of  its  entry  the  bankrupt  had  the 
money  or  property  in   his  possession  or 
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under  his  control.    In  re  Frankel,   (S.  D. 
X.  Y.  1911)    184  Fed.  539. 

Property  must  he  capable  of  identifica- 
tion.— A  summary  order  directing  the  re- 
spondent upon  pain  of  Imprisonment  to 
surrender  certain  goods  of  which  he  is 
said  to  be  holding  fraudulent  custody,  the 
property  still  belonging  to  the  bankrupt, 
should  not  be  made  unless  the  goods  can 
be  followed  and  sufficiently  identified  to 
enable  the  marshal  to  take  them  into  his 
possession.  In  re  .Tackier,  (M.  D.  Pa. 
1910)    179  Fed.  720. 

And  a  finding  that  a  bankrupt  had  in 
his  possession  or  under  his  control  goods, 
merchandise,  etc.,  of  a  certain  value,  which 
he  withheld,  secreted,  and  concealed,  but 
which  failed  to  describe  more  specifically 
the  property,  or  to  state  where  any  of  the 
goods  were,  was  held  to  be  insufficient  to 
justify  an  order  requiring  its  surrender 
under  penalty  of  commitment  for  con- 
tempt. In  re  Rogowski,  (N.  D.  Ga.  1908) 
166  Fed.  165,  21  Am.  Bankr.  Rep.  653. 

Contempt  dependent  on  ability  to  com- 
ply with  order. —  Whether  a  bankrupt  is 
guilty  of  contempt  in  failing  to  comply 
with  a  referee^a  order  directing  him  to 
pay  over  funds  alleged  to  have  been  with- 
held, to  his  trustee,  depends  on  the  bank- 
rupt's present  ability  to  comply  therewith. 
In  re  Kane,  (M.  D.  Pa.  1903)  125  Fed. 
984,  10  Am.  Bankr.  Rep.  478;  American 
Trust  Co.  V.  Wallis,  (C.  C.  A.  3d  €ir. 
1903)  126  Fed.  464,  11  Am.  Bankr..  Rep. 
360;  In  re  Davison,  (D.  C.  R.  I.  1906) 
143  Fed.  673,  16  Am.  Bankr.  Rep.  338; 
In  re  Eddleman,  (\V.  D.  Ky.  1907)  154 
Fed.  160,  19  Am.  Bankr.  Kep.  45;  In  re 
Mize,  (N.  D.  Ala.  1909)  172  Fed.  945,  22 
Am.  Bankr.  Rep.  577;  In  re  Marks,  (E.  D. 
Pa.  1910)  176  Fed.  1018,  23  Am.  Bankr. 
Rep.  911;  In  re  Jackier,  (M.  D.  Pa.  1910) 
179  Fed.  720;  In  re  Frank,  (C.  C.  A.  8th 
C:ir.  1910)  182  Fed.  794;  In  re  Richards, 
(W.  D.  Ark.  1910)  183  Fed.  601;  In  re 
Cummings,  (E.  D.  Pa.  1911)  186  Fed. 
1020,  188  Fed.  767;  In  re  Reynolds,  (M. 
D.  Ala.  1911)  190  Fed.  967,  affirmed  (C. 
C.  A.  5th  Cir.  1913)  204  Fed.  709;  In  re 
Haring,  (W.  D.  Mich.  1912)  193  Fed, 
168;  Epstein  v.  Steinfeld,  (C.  C.  A.  3d 
Cir.   1914)    210  Fed.  236. 

"The  powers  vested  in  courts  of  bank- 
ruptcy, to  accomplish  the  general  purpose 
of  the  Bankrupt  Law,  to  wit,  to  segregate 
the  estate  of  the  bankrupt  and  provide 
for  its  equitable  distribution  amongst  the 
creditors,  are  plenary  and  far-reaching. 
The  court  may,  by  summary  order,  direct 
the  delivery  and  turning  over  to  the  trus- 
tee by  the  bankrupt,  or  by  any  third  per- 
son holding  the  same  under  his  order  and 
control,  any  property  which,  prior  to  the 
filing  of  the  petition,  the  bankrupt  could 
by  any  means  have  transferred,  or  which 
m^ght  have  been  levied  upon  and  sold 
under  judicial  process  against  him.  For 
disobedience  of  such  order,  the  court  in 


bankruptcy  undoubtedly  has  the  power, 
by  attachment  for  contempt,  to  enforce 
compliance  with  such  order,  and  punish 
refusal  to  comply.  This  power,  however, 
is  far-reaching  and  drastic,  and  must  be 
exercised  with  cautious  discretion.  If  the 
bankrupt  denies  that  he  has  possession  or 
control  of  the  property,  or  if  a  third  per- 
son in  possession  thereof  claims  to  hold 
it,  not  as  the  agent  or  representative  of 
the  bankrupt,  but  by  title  adverse  to  him, 
and  there  is  no  evidence  to  indisputably 
show  that  such  denial  or  claim  is  false  or 
fraudulent,  and  that  the  case  is  one  of 
simple  concealment  or  refusal  on  the  part 
of  the  bankrupt,  or  the  one  in  possession, 
to  deliver  up  the  property  as  ordered,  it 
would  be  an  unwarranted  stretch  of  power 
on  the  part  of  the  court  to  resort  to  a 
summary  proceeding  for  contempt  for  the 
enforcement  of  its  order.  In  the  absence 
of  fraud  or  concealment,  the  Bankrupt 
Court  can  only  order  the  delivery  of  prop- 
erty to  the  trustee  which  the  bankrupt  is 
physically  able  to  deliver  up,  having  the 
same  in  his  possession  or  control."  Ameri- 
can Trust  Co.  V.  Wallis,  (3d  Cir.  1903) 
126  Fed.  464,  quoted  toith  approval  in 
In  re  Cummings,  (E.  D.  Pa.  1911)  188 
Fed.  767,  and  in  Epstein  v.  Steinfeld, 
(C.  C.  A.  3d  Cir.  1914)  210  Fed.  236. 

Money  padd  out  by  bankrupt, — A  bank- 
rupt cannot  be  adjudged  in  contempt  for 
failure  to  turn  over  to  his  trustee,  pursu- 
ant to  order  of  the  referee,  money  which, 
before  the  proceedings  were  begun,  had 
l)een  paid  out  by  him  to  creditors.  In  re 
Kane,  (M.  D.  Pa.  1903)  125  Fed.  984, 
10  Am.  Bankr.  Rep.  478;  American  Trust 
Co.  V.  Wallis,  (3d  Cir.  1903)  126  Fed. 
464,  61  C.  C.  A.  342,  11  Am.  Bankr.  Rep. 
363. 

Payment  to  uAfe. —  Where  a  bankrupt, 
within  a  few  days  prior  to  the  filing  of 
the  petition  in  bankruptcy  against  him, 
sells  property,  and  pays  the  proceeds  to 
his  wife,  she  will  be  regarded  as  holding 
the  same  as  his  agent,  and  such  facts  will 
justify  an  order  requiring  him  to  pay  the 
money  over  to  his  trustee;  but  he  cannot 
be  adjudged  in  contempt  for  a  failure  to 
obey  such  order  with  respect  to  certain 
of  the  money  which  his  wife  is  affirma- 
tively shown  to  have  paid  out  to  a  third 
person  prior  to  the  bankruptcy.  In  re 
Eddleman,  (W.  D:  Ky.  1907)  154  Fed. 
160,  19  Am.  Bankr.  Rep.  45. 

Bankrupts  control  nominal. —  The  court 
will  not  punish  a  bankrupt  for  contempt 
in  not  turning  over  property  in  compli- 
ance with  an  order,  where  it  appears  that 
he  is  in  nominal  rather  than  actual  con- 
trol of  the  business,  the  scheme  of  fraud 
being  arranged  and  carried  out  by  others. 
In  re  Davison,  (D.  €.  R.  1.  1906)  143 
Fed.  673,  16  Am.  Bankr.  Rep.  338. 

Inability  occasioned  through  fault  of 
bankrupt. — ^A  court   cannot   by  contempt 
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proceedings  undertake  to  compel  tlie  per- 
formance of  something  which  the  respond- 
ent is  wholly  unable  to  perform,  even 
though  he  became  so  through  his  own 
fault,  where  it  arose  through  a  mere  mis- 
conception of  h>s  legal  rights.  Sinsheimer 
V.  Simonson,  (C.  C.  A.  6th  Cir.  1901) 
107  Fed.  898,  5  Am.  Bankr.  Rep.  537. 

Banhrupt  may  prove  his  inability  to 
comply  with  order. —  Before  punishing  a 
bankrupt  for  contempt  because  of  his 
failure  to  comply  with  an  order,  the  court 
should  give  him  an  opportunity  to  prove 
his  inability  to  do  so.  In  re  Hausman, 
(C.  C.  A.  2d  Cir,  1903)    121  Fed.  984. 

Effect  of  answer  denying  contempt. — 
The  sworn  answer  of  the  bankrupt  denying 
the  alleged  contempt  is  not  conclusive,  but 
may  be  contradicted  or  supported  by  other 
testimony.  Ripon  Knitting  Works  v. 
Schreiber,  (1900)  101  Fed.  814,  and  the 
dissenting  opinion  in  Boyd  v.  Glucklich, 
(C.  a  A.  1902)  116  Fed.  131.  See, 
however,  for  a  contrary  view  the  opinion 
written  for  the  majority  of  the  court  in 
the  case  last  above  cited. 

Mere  denial  of  ability  insufficient. —  It 
is  well  settled  that  the  bankrupt's  mere 
denial,  under  oath,  that  he  is  able  to 
comply  with  an  order  directing  him  to 
turn  over  property  or  money  is  not  con- 
clusive; and  if  there  is  sufficient  evidence 
to  show  that  it  is  in  his  possession  or 
under  his  control,  he  may  be  ordered  to 
produce  it,  and  a  violation  of  the  order 
will  subject  him  to  punishment  for  con- 
tempt. Schweer  v.  Brown,  (8th  Cir.  1904) 
130  Fed.  328,  64  C.  C.  A.  574;  In  re  Feller- 
man,  (S.  D.  N.  Y.  1906)  149  Fed.  244,  17 
Am.  Bankr.  Rep.  785;  In  re  Richards, 
(W.  D.  Ark.  1910)  183  Fed.  501:  In  re 
Cummings,  (E.  D.  Pa.  1911)  186  Fed. 
1020;  In  re  Weber  Co.,  (C.  C.  A.  2d  Cir. 
1912)    200  Fed.  404.    ' 

Thus  it  has  been  held  that  an  order 
requiring  a  bankrupt  to  turn  over  money 
or  property  should  not  be  made  when  the 
bankrupt  absolutely  denies  that  he  has 
the  property  or  money,  and  the  evidence 
that  he  has  it  is  only  inferential,  if  there 
can  be  any  reasonable  doubt  of  his  ability 
to  comply  with  the  order,  because  if  dis- 
obeyed it  involves  his  imprisonment.  In 
re  Friedman,  (S.  D.  X.  Y.  1899)  2  Am. 
Bankr.  Rep.  301. 

And 'where  the  bankrupt  claims  that  his 
property  has  been  stolen,  but  it  appears 
that  at  the  time  of  tlie  alleged  theft  he 
made  statements  that  practically  nothing 
had  been  taken,  the  court  will  be  justified 
in  punishing  him  for  contempt  on  his  fail- 
ure to  turn  the  property  over  in  obedience 
to  an  order  to  do  so.  In  re  Levin,  (8.  D. 
N".  Y.  1901)  113  Fed.  498,  6  Am.  Bankr. 
Rep.  743. 

Evidence  should  be  clear  and  convincing. 
—  The  evidence  in  a  proceeding  to  compel 
%  bankrupt  to  turn  over  assets  to  his  trus- 
tee must  be  clear  and  convincing  before 


it  will  justify  an  order  for  contempt  for 
failure  to  comply  therewith.  In  re  Pur- 
vine,  (5th  Cir.  1899)  96  Fed.  192,  37 
C.  C.  A.  446,  2  Am.  Bankr.  Rep.  787: 
In  re  Mayer,  (E.  D.  Wis.  1900)  98  Fed. 
839,  3  Am.  Bankr.  Rep.  533;  In  re  Got- 
tardi,  (1902)  114  Fed.  328;  Boyd  V. 
Glucklich,  (C.  C.  A.  1902)  116  Fed.  131; 
In  re  Adler,  (W.  D.  Tenn.  1904)  129  Fed. 
502,  12  Am.  Bankr.  Rep.  19;  Samel  r. 
Dodd,  (5th  Cir.  1906)  142  Fed.  68,  73 
C.  C.  A.  254,  16  Am.  Bankr,  Rep.  163; 
fn  re  Mize,  (N.  D.  Ala.  1909)  172  Fed. 
945,  22  Am.  Bankr.  Rep.  577. 

Before  a  bankrupt  can  be  punished  for 
the  failure  to  obey  an  order  to  turn  over 
property  to  the  trustee,  not  only  must  it 
be  proven  that  the  money  or  property 
ordered  to  be  turned  over  is  a  part  of  his 
estate,  but  it  must  also  be  established 
that  such  money  or  property  is  in  the 
poaeession  or  under  the  control  of  the 
bankrupt.  In  re  Rosser,  (C.  C.  A.  1900) 
101  Fed.  562;  In  re  Adler,  (E.  D.  Okla. 
1908)  170  Fed.  634,  21  Am.  Bankr.  Rep. 
371;  In  re  Mize,  (N.  D.  Ala.  1909)  172 
Fed.  945,  22  Am.  Bankr.  Rep,  577. 

Power  not  exercised  in  doubtful  cases, — 
The  power  of  a  court  of  bankruptcy  to 
order  a  bankrupt  or  other  person  to  turn 
over  money  or  property  found  to  belong 
to  the  bankrupt  estate,  under  penalty  of 
imprisonment  for  irontempt,  should  not  be 
exercised  in  doubtful  cases.  Samel  v. 
Dodd,.(C.  C.  A.  5th  Cir.  1906)  142  Fed. 
68,  16  Am.  Bankr.  Rep.  163. 

And  where  it  is  sought  to  punish  a 
bankrupt  for  the  failure  to  obey  an  order 
to  turn  over  property  to  the  trustee,  and 
it  appears  that  the  amount  claimed  to 
be  withheld  depends  on  mere  estimates  on 
one  side  or  the  other,  it  is  oply  where 
there  are  great  discrepancies  which  can- 
not be  explained  except  on  the  basis  that 
the  bankrupt  has  made  away  with  his 
property  that  the  matter  can  be  laid  hold 
of  by  a  summarv  order.  In  re  Reese, 
(M.  D.  Pa.  1909)"  170  Fed.  986. 

So,  too,  where  the  referee  simply  finds 
that  the  bankrupt  had  goods  in  stock  a 
short  time  before  bankruptcy  proceedings 
were  instituted,  and  that  the  goods  have 
since  disappeared  without  any  satisfactory 
explanation  by  the  bankrupt  concerning 
their  disappearance,  but  the  report  eji- 
tirely  fails  to  locate  any  of  the  missing 
good's,  an  order  of  the  referee  to  turn  over 
the  property  to  the  trustee  is  not,  under 
the  circumstances,  sufficient  to  base  con- 
tempt proceedings  upon  in  the  event  of 
a  failure  to  obey  the  order.  In  re  Ro- 
gowski,  (N.  D.  Ga.  1908)    166  Fed.  165. 

Bankrupt  entitled  to  benefit  of  reason- 
able doubt. —  It  has  been  held  in  several 
cases  that,  to  justify  an  order  requiring  a 
bankrupt  to  turn  over  money  or  property 
under  penalty  of  imprisonment  for  con- 
tempt, the  court  must  be  satisfied  beyond 
a  reasonable  doubt  tliat  he  has  such  money 
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or  property  in  his  poBseBsion  or  under  hU 
control.  In  re  McCormick,  (S.  D.  N.  Y. 
1899)  97  Fed.  566,  3  Am.  Bankr.  Rep. 
340;  Kipon  Knitting  Works  v.  Schreiber, 
(D.  C.  Wash.  1900)  101  Fed.  810,  4  Am. 
Bankr.  Rep.  299;  Jn  re  Goldfarb,  (N.  D. 
Ga.  1904)  131  Fed.  643,  12  Am.  Bankr. 
Rep.  386;  In  re  Switzer,  (D.  C.  S.  C. 
1906)  140  Fed.  97G,  15  Am.  Bankr.  Rep. 
468;  Moody  t?.  Cole,  (D.  C.  Me.  1906) 
148  F,ed.  295;   In  re  Mize,    (N.   D.  Ala. 

1909)  172  Fed.  945,  22  Am.  Bankr.  Rep, 
677;  In  re  Dickens,  (S.  D.  Ala.  1909) 
175  Fed.  808,  23  Am.  Bankr.  Rep.  660; 
In  re  Nisenson,  (D.  C.  N.  J.  1910)  182 
Fed.  912. 

The  burden  of  accounting  for  property, 
shown  to  be  in  his  possession,  rests  upon 
the  bankrupt;  but  in  assuming  such  bur- 
den he,  because  of  the  drastic  means  that 
may  be  invoked  to  enforce  the  order  to 
turn  over  ( imprisonment  for  contempt ) ,  is 
entitled  to  the  benefit  of  the  reasonable 
doubt.      In   re    Nisenson,    (D.    C.    N.    J. 

1910)  182  Fed.  912. 

Improper  interference  with  assets. — Any 
p'ilful  interference  with  the  estate  of  the 
bankrupt,  any  wilful  attempt  to  injure  it, 
to  withdraw  it  from  the  custody  of  the 
court,  or  to  conceal  it  from  the  court, 
or  any  of  its  officers  whose  duty  it  is  to 
administer  it,  is  a  defiance  of  the  power 
and  an  affront  to  the  dignity  of  the  court, 
which  may  be  punished  by  a  judgment  for 
contempt.  Clay  i;.  Waters,  (C.  C.  A.  8th 
Cir.  1910)  178  Fed.  385;  In  re  Potteiger, 
(E.  D.  Pa.  1910)  181  Fed.  640;  In  re 
Lutfy,  (S.  D.  N.  Y.  1907)  156  Fed.  873, 
19  Am.  Bankr.  Rep.  614;  In  re  Walsh, 
(N.  D.  la.  1908)  159  Fed.  560,  20  Am. 
Bankr.  Rep.  472. 

Thus  where  attorneys  for  the  sellers  of 
personal  property  to  a  bankrupt  had 
knowledge  of  the  bankruptcy  adjudication 
against  the  buyer  at  the  time  they  sued 
out  writs  of  replevin,  und^r  which  they 
took  the  property  from  the  possession  of 
the  sheriff  who  was  holding  it  under  at- 
tachment which  had  been  vacated  by  the 
bankruptcy  adjudication,  and  such  attor- 
neys, claiming  that  their  clients  were  en- 
titled to  rescind  the  sales  for  fraud, 
shipped  the  property  out  of  the  state  and 
the  jurisdiction  of  the  Bankruptcy  Court, 
it  was  held  that  they  were  guilty  of  con- 
tempt, equally  with  their  clients,  which 
could  be  purged  only  by  their  returning 
the  property,  paying  its  value  to  the  trus- 
tee, or  executing  bc/nds  to  pay  such  value, 
on  its  finally  being  determined  that  the 


trustee  was  entitled  to  the  property.  In 
re  Walsh,  (N.  D.  la.  1908)  169  Fed.  660, 
20  Am.  Bankr.  Rep.  472. 

A  mere  threat  by  a  judgment  creditor 
of  a  bankrupt  to  levy  execution  on  his 
property,  pending  the  bankruptcy  proceed- 
ings, does  not  constitute  a  contempt  of  the 
court  of  bankruptcy  or  its  process.  In  re 
McBrydc,  (E,  D.  N.  C.  1899)  99  Fed.  686, 
3  Am.  Bankr.  Rep.  729. 

Effect  of  advice  of  counsel. —  The  advice 
of  counsel,  sought  and  acted  upon  in  good 
faith,  will  palliate,  if  it  does  not  entirely 
excuse,  a  failure  to  comply  with  an  order 
of  the  referee,  where  such  noncompliance 
was  pursuant  to  the  advice  so  sought  and 
received.  In  re  Watts,  (1903)  190  U.  S. 
1,  23  S.  Ct.  718,  47  U.  S.  (L.  ed.)  933,  10 
Am.  Bankr.  Rep.  113;  U.  S.  v.  Goldstein, 
(W.  D.  Va.  1904)  132  Fed.  7«9,  12  Am. 
Bankr.  Rep.  755;  In  re  Zier,  (C.  C.  A.  7th 
Cir.  1905)  142  Fed.  102,  15  Am.  Bankr. 
Rep.  646;  In  re  Home  Discount  Co.,  (N. 
D.  Ala.  1906)  147  Fed.  538.  17  Am, Bankr. 
Rep.  168;  Orr  i?.  Tribble,  (S.  D.  Ga.  1907) 
158  Fed.  897,  19  Am.  Bankr.  Rep.  849; 
In  re  Strobel,  (E.  D.  N.  Y.  1908)  163 
Fed.  380,  20  Am.  Bankr.  Rep.  754. 

Thus  it  has  been  held  that  where  a  wit- 
ness, under  examination  in  bankruptcy, 
refuses  to  produce  books  called  for  by 
the  summons,  and  to  answer  questions  re- 
lating thereto,  but  does  so  under  the  di- 
rection of  counsel,  who  in  good  faith  ad- 
vises him  to  pursue  that  course,  and  pro- 
fesses his  readiness  to  submit  to  an  ex- 
amination if  the  court  should  hold  it 
proper,  he  will  not  be  punished  as  for  a 
contempt,  but  the  court  will  simply  order 
the  examination  to  proceed.  In  re  Fixen, 
(S.  D.  Cal.  1899)  96  Fed.  748,  2  Am. 
Bankr.  Rep.  822. 

Purging  oneself  of  contempt. —  If  a  per- 
son is  in  contempt  for  failure  to  do  what 
under  the  Bankruptcy  Law  he  should  do, 
he  should  first  be  allowed  to  purge  himself 
of  the  civil  contempt  by  doing  what  he 
ought,  and  by  putting  the  creditors  in  the 
position  they  would  have  been  if  no  con- 
tempt had  occurred.  The  question  of  pun- 
ishment for  the  criminal  contempt,  how- 
ever, can  be  met  only  by  a  fine  or  definite 
imprisonment,. if  not  excused.  The  ques- 
tion of  compliance  with  the  disregarded 
order  is  like  restitution  of  property  wrong- 
fully taken,  and  such  a  result  is  the  right 
of  the  parties,  whether  or  no  any  sen- 
tence for  the  criminal  contempt  is  im- 
posed. In  re  Farkas,  (E.  D.  N.  Y.  1913) 
204  Fed.  343. 


(2)   [Misbehavior.]     misbeJiave  during  a  hearing  or  so  near  the  place 
thereof  as  to  obstruct  the  same;  [{1898)  30  Stat.  L.  556.] 


The  use  of  coarse  and  insulting  language 
by  witnesses  before  a  referee  is  not  com- 
patible with  the  dignity  of  tlie  court,  or 
with  a  due  regard  for  orderly  procedure; 
and  such   conduct   should  be  certified  bv 


the  referee  to  tlie  court  for  consideration 
under  section  416.  Ohio  Vallev  Bank  Co. 
r.  Mack,  (S.  D.  Ohio)  163  Fed.  160  note, 
20  .\m.  Bankr.  Rep.  919. 


922 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  41  a  (3) 


(3)   [Withholding  documents.]    neglect  to  produce,  after  having  been 
ordered  to  do  so,  any  pertinent  document;  or  [{1898)  30  Stat.  L.  556.] 


The  neglect  to  produce  pertinent  docu- 
ments or  books,  when  ordered  to  do  so,  is 
punishable  as  a  contempt  under  section 
41a  (3),  in  the  absence  of  a  reasonable 
excuse  for  such  failure.  In  re  Howard, 
(N.  D.  Cal.  1899)  95  Fed.  416,  2  Am. 
Bankr.  Rep.  582;  In  re  Fixen,  (S.  D.  Cal. 
1899)  96  Fed.  748,  2  Am.  Bankr.  Rep. 
822;  In  re  Wilson,  (W.  D.  Ark.  1902) 
116  Fed.  419,  8  Am.  Bankr.  Rep.  612; 
In  re  Alper,  (S.  D.  N.  Y.  1907)  162  Fed. 
207,  19  Am.  Bankr.  Rep.  612;  Matter  of 
Sorkin,  (S.  D.  N.  Y.  1908)  20  Am.  Bankr. 
Rep.  637. 

But  the  alleged  bankrupt,  or  members 
of  his  family,  cannot  be  held  in  contempt 
of  court  for  a  refusal  to  surrender  prop- 
erty, or  books  and  papers,  to  one  claiming 
to  represent  the  receiver,  but  who  pro- 
duces no  written  evidence  of  his  authority. 
Skubinsky  v.  Bodek,  (C.  C.  A.  3d  Gir. 
1909)  172  Fed.  340,  22  Am.  Bankr.  Rep. 
699. 

Necessity  of  subpoena  duces  tecum  and 


tender  of  fees. —  A  witness  before  a  referee 
in  bankruptcy,  whose  examination  had 
been  concluded  except  that  he  had  refused 
to  voluntarily  produce  a  document,  is  not 
in  contempt  for  a  failure  to  appear  at  an 
adjourned  hearing  on  a  subsequent  day, 
where  he  was  not  tendered  fees  for  such 
appearance,  nor  served  with  a  subpoena 
duces  tecum  to  produce  the  document. 
In  re  Johnson,  etc.,  Limiber  Co.,  ( C.  C.  A. 
7th  Cir.  1907)  161  Fed.  207,  18  Am, 
Bankr.  Rep.  60. 

Referee's  order  as  condition  precedent. 
— A  lawful  order  bv  the  referee  directing 
the  bankrupt  to  produce  books  of  account, 
is  a  condition  precedent  to  action  by  the 
court  regarding  punishment  for  refusal  to 
obey  it.  In  re  Soloway,  (D.  C.  Conn. 
1912)   195  Fed.  100. 

Petition  for  order. —  The  petition  for  a 
referee's  order  directing  the  production  of 
books  and  papers,  should  be  verified.  In  re 
Soloway,  (D.  C.  Conn.  1912)  195  Fed.  100. 


(4)  [Refusal  to  appear,  take  oath,  or  be  examined.]  refuse  to  appear 
after  having  been  subpoenaed,  or,  upon  appearing,  refuse  to  take  the  oath 
as  a  witness,  or,  after  having  taken  the  oath,  refuse  to  be  examined  accord- 
ing to  law:  [{1898)  30  Stat.  L.  556.] 


Contempt  by  witnesses. —  The  refusal  to 
appear  as  a  witness  when  duly  subpoenaed, 
or  to  testify,  or  be  examined  according  to 
law,  constitutes  a  contempt  under  section 
41a  (4) ;  and  it  has  been  held  that  this 
provision  includes,  as  contempts,  the 
intentdonal  swearing  falsely,  vaguely, 
evasively,  and  contradictorily,  notwith- 
standing the  fact  that  such  conduct  may 
also  be  punishable  as  a  criminal  offense. 
U.  S.  V.  Goldstein,  (W.  D.  Va.  1904)  132 
Fed.  78ft.  12  Am.  Bankr.  Rep.  755;  In  re 
Fellerman,  (S.  D.  N.  Y.  1906)  149  Fed. 
244,  17  Am.  Bankr.  Rep.  785 ;  In  re  John- 
son, etc.,  Lumber  Co.,  (C.  C.  A.  7th  Cir. 
1907)  151  Fed.  207,  18  Am.  Bankr.  Rep. 
50;  Ex  p.  Bick,  (S.  D.  N..  Y.  1907)  155 
Fed.  908,  19  Am.  Bankr.  Rep,  68;  In  re 
Gitkin,  (E.  D.  Pa.  1908)  l64  Fed.  71,  21 
Am.  Bankr.  Rep.  113;  Matter  of  Schul- 
raan,  (S.  D.  N.  Y.  1909)  167  Fed.  237, 
21  Am.  Bankr.  Rep.  288;  In  re  Gordon, 
(S.  D.  N.  Y.  1909)  167  Fed.  239,  21  Am. 
Bankr.  Rep.  290;  In  re  Kretsch,  (S.  D. 
N.  Y.  1909)  172  Fed.  523,  22  Am.  Bankr. 
Rep.  284;  In  re  Singer,  (K.  1).  Pa.  1909) 
174  Fed.  208,  23  Am.  Bankr.  Rep.  28;  In 
re  Bronstein,  (S.  D.  N.  Y.  1910)  182  Fed. 
349. 

Giving  false  testimony. —  The  judge  of 
a  Bankruptcy  Court  has  jurisdiction  to 
summarily  punish,  for  contempt,  misbe- 
havior of  the  bankrupt  and  the  giving  of 


false   testimony.     In   re   Shear,    (W.   D. 
N.  Y.  1911)   188  Fed.  677. 

Where  a  bankrupt  on  his  examination 
was  guilty  of  contumacious  conduct  and 
false  swearing,  it  was  held  that  the  scope 
of  the  Bankruptcy  Court's  jurisdiction  to 
punish  him  depended  on  the  interference 
wdth  the  exercise  of  the  court's  jurisdic- 
tion, and  not  on  the  injury  to  the  public 
welfare  and  morals,  which  is  the  basis  of 
punishment  for  perjury.  In  re  Wiese- 
brock,   (E.  D.  X.  Y.  1911)    188  Fed.  757. 

Evasive  testimony. —  Where  a  bank- 
rupt, after  being  sworn  before  the  referee, 
in  an  examination  concerning  his  prop- 
erty, by  answers  of  "  I  don't  rememoer," 
and  "What  do  you  mean?"  etc.,  evinced 
a  deliberate  purpose  to  conceal  the  truth 
and  prevent  the  trustee  from  learning  the 
facts  which  would  lead  to  a  recoverv  of 
the  missing  property,  it  was  held  that  the 
referee  was  not  lx)und  to  continue  the 
examination,  but  was  justified  in  institut- 
ing contempt  proceedings  against  the 
bankrupt  prior  to  the  conclusion  of  his 
testimony',  and  before  he  had  been  cross- 
examined.  In  re  Schulman,  (C.  C.  A.  2d 
Cir.  1910)  177  Fed.  191,  23  Am.  Bankr. 
Rep.  809. 

Refusal  to  answer  improper  questions. 
—  It  has  been  held  that  an  attornev  who 
has  been  adjudijed  bankrupt  may  raise  any 
question   of    law   wliich   could   have   been 
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raised  had  he  been  represented  by  another. 
General  Order  No.  4  gives  him  the  right 
to  represent  himself,  and  where  his  objec- 
tions to  his  examination  are  bona  fide  and 


well  founded,  there  is  no  contempt  in  his 
declining  to  answer.  In  re  Shaffer,  (E.  D. 
N.  C.  1900)  104  Fed.  982,  4  Am.  Bankr. 
Rep.  728. 


[When  tender  of  mileage  necessary.]  Provided,  That  no  person  shall 
be  required  to  attend  as  a  witness  before  a  referee  at  a  place  outside  of 
the  State  of  his  residence,  and  more  than  one  hundred  miles  from  such 
place  of  residence,  and  only  in  case  his  lawful  mileage  and  fee  for  one 
day's  attendance  shall  be  first  paid  or  tendered  to  him.  [{1898)  30 Stat. 
L,  556,] 


Attendance  not  compulsory. —  One  can- 
not be  compelled  to  attend  a  reference  in 
bankruptcy  within  the  state  of  his  real- 
dence  but  at  a  distance  of  more  than  one 


hundred  miles  from  where  he  resides. 
Jn  re  Herostreet,  (N.  D.  la.  1902)  117 
Fed.  568,  8  Am.  Bankr.  Rep.  760. 


b  [Contempt  proceedings  —  penalty.]  The  referee  shall  certify  the 
facts  to  the  judge,  if  any  person  shall  do  any  of  the  things  forbidden  in 
this  section.  The  judge  shall  thereupon,  in  a  summary  manner,  hear  the 
evidence  as  to  the  acts  complained  of,  and,  if  it  is  such  as  to  warrant  him 
in  so  doing,  punish  such  person  in  the  same  manner  and  to  the  same  extent 
as  for  a  contempt  committed  before  the  court  of  bankruptcy,  or  commit 
such  person  upon  the  same  conditions  as  if  the  doing  of  the  forbidden  act 
had  occurred  with  reference  to  the  process  of,  or  in  the  presence  of,  the 
court.     [{1898)  30  Stat.  L.  556,] 


Proceedings  before  referee  for  contempt. 
— The  referee  exercises  a  judicial  office, 
and,  while  he  cannot  himself  punish  for 
contempt,  he  may  take  the  needful  pre- 
liminary steps  to  bring  the  bankrupt's 
conduct  to  the  attention  of  the  court;  and 
he  need  not  give  notice  of  his  intention  so 
to  do.     The  contempt  is  committed  in  his 

gresence;  and  in  asking  that  the  court 
ivestigate  the  matter  further,  he  is  act- 
ing on  his  official  responsibility.  The 
court  will  then  give  the  bankrupt  notice 
of  the  proceeding,  and  will  afford  him  an 
opportunity  to  iJ  heard.  If,  however,  the 
referee  does  not  choose  to  act  upon  his 
own  motion,  the  situation  is  on  a  different 
footing.  It  is  then  an  ordinary  dispute 
between  the  party  presenting  the  petition 
and  the  bankrupt,  and  the  usual  course 
of  notice  and  a  heardng  should  be  fol- 
lowed. In  re  Magen,  (E.  D.  Pa.  1910) 
179  Fed.  672. 

Proceedings  before  judge  —  Prooeeding 
based  on  referee' 8  certificate. — A  court  of 
bankruptcy  has  no  power  to  commit  any 
person  for  a  contempt  committed  before 
a  referee,  except  strictly  in  accordance 
with  the  Mflvisions  of  section  416,  which 
requires  tnsCt  the  proceedings  shall  be 
based  on  a  certificate  of  the  referee.  In  re 
Gitkin,  (E.  D.  Pa.  1908)  164  Fed.  71,  21 
Am.  Bankr.  Kep.  113. 

But  the  r€feree*8  failure  to  certify  dis- 
obedience of  a  proper  order  to  the  court 
for  action,  while  an  irregularity,  is  not  a 
jurisdictional  defect  in  proceedings  to 
punish  the  person  guilty  of  such  disobe- 
dience as  for  contempt,  so  aat  to  subject 


the  commitment  to  collateral  attack  by 
habeas  corpus.  U.  S.  v.  Henkel,  (S.  D. 
N.  Y.  1911)   185  Fed.  653. 

Formal  proceedings.  —  The  trustee 
should  file  a  formal  proceeding  setting 
forth  the  alleged  ,con tempt  of  which  he 
claims  the  bankrupt  to  be  guilty;  and  if 
he  fails  to  do  so,  there  is  no  error  in  dis- 
missing the  proceedings.  McNeil  v.  Mc- 
Cormack,  (5th  Cir.  1910)  182  Fed.  808, 
105  C.  C.  A.  240. 

But  it  has  been  held  that  contempt  pro- 
ceedings against  a  bankrupt  are  not 
required  to  be  formal,  but  may  be  insti- 
tuted by  a  petition  sufficient  to  notify  the 
bankrupt  of  the  charge  made  agadnst  him, 
which  may  be  established  by  affidavits. 
In  re  Cole,  (C.  C.  A.  Ist  Cir.  1908)  163 
Fed.  180,  20  Am.  Bankr.  Rep.  761. 

A  rule  requiring  a  bankrupt  to  ahou> 
cause  why  he  should  not  be  punished  for 
contempt  for  refusing  to  answer  "  sundry 
questions"  put  to  him  during  his  exami- 
nation before  the  referee  is  sufficient 
although  it  does  not  set  out  the  questions, 
where  it  refers  to  the  transcript  nled  with 
the  certificate  of  the  referee,  from  which 
they  fully  appear.  U.  S.  r. -Goldstein,  (W. 
D.  Va.  1904)  132  Fed.  789,  12  Am.  Bankr. 
Rep.  755. 

Wilful  disobedience  must  he  alleged, — ^It 
has  been  held  that  a  bankrupt  cannot  be 
punished  for  contempt  merely  on  an  alle- 
gation that  he  disobeyed  an  order  direct- 
ing him  to  turn  over  property  to  the 
trustee.  It  must  be  alleged  that  the  dis- 
obedience was  wilful  and  not  the  result  of 
inability    to    comply    therewith.      In    re 
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Cole,  (Ist  Cir.  1908)  163  Fed.  180,  90 
C.  C.  A.  50,  20  Am.  Bankr.  Rep.  761 ;  In 
re  Soloway,  (D.  C.  Conn.  1912)  196  Fed. 
132. 

Common-law  rules  applicable. —  The 
statute  permits  the  application  of  the 
common-law  rules  applicable  to  a  pro- 
ceeding for  contempt  in  whatever  way  it 
arises.  In  re  Goodrich,  (C.  C.  A.  Ist  "Cir. 
1910)  184  Fed.  5. 

Defensive  pleading. —  It  is  often  advan- 
tageous to  set  out  the  defense  in  a  definite 
manner  so  that  the  court  may  pass  on  it 
intelligently  with  a  view  of  bringing  the 
issues  clearly  before  the  appellate  tri- 
bunal; but  unnecessary  and  dilatory 
pleading  should  not  be  permitted.  In  re 
Goodrich,  (C.  C.  A.  Ist  Cir.  1910)  184 
Fed.  6. 

A  party  to  an  order  made  by  a  referee 
in  bankruptcy  cannot  ignore  the  order 
until  the  referee  certifies  his  disobedience 
to  the  judge,  and  then,  on  the  summary 
hearing  for  which  the  statute  provides,  set 
up  in  defense  matters  contested  before 
the  referee,  unless  they  show  want  of 
jurisdiction  to  make  the  order.  In  re 
Home  Discount  Co.,  (N.  D.  Ala.  1906) 
147  Fed.  538,  17  Am.  Bankr.  Rep.  168. 

Notice  of  proceedings  necessary. — ^Before 
a  bankrupt  can  be  punished  for  contempt 
he  must  have  notice  of  the  proposed 
action,  and  an  opportunity  to  contest  the 
questions  of  fact  and  of  law  involved. 
In  re  Rosser,  (8th  Cir.  1900)  101  Fed. 
562,  41  C.  C.  A.  497,  4  Am.  Bankr.  Rep. 
153;  Bovd  v.  Glucklich,  (8th  Cir.  1902) 
116  Fed.  131,  53  C.  €.  A.  451,  8  Am. 
Bankr.  Rep.  393;  In  re  Davison,  (D.  C. 
R.  I.  1906)  143  Fed.  673,  16  Am.  Bankr. 
Rep.  338;  In  re  Stavrahn,  (2d  Cir.  1909) 
174  Fed.  330,  98  C.  C.  A.  202;  McNeil  v. 
McCormack,  (5th  Cir.  1910)  182  Fed.  808, 
105  C.  C.  A.  240;  In  re  Banzai  Mfg.  Co., 
(C.  C.  A.  2d  Cir.  1910)    183  Fed.  298. 

A  court  of  bankruptcy  is  without  power, 
on  an  oral  motion  by  counsel  for  a 
receiver,  to  make  an  order  requiring  a 
*  person,  not  a  party  to  any  pro;-eeding 
before  it,  to  appear  before  a  referee  and 
produce  a  document,  where  he  was  not 
brought  before  the  court  by  the  service  of 
any  notice,  process,  or  rule  to  show  cause, 
and  did  not  enter  an  appearance;  and 
such  an  order  is  void,  and  its  disobedience 
is  not  a  contempt.  In  re  Johnson,  etc., 
Lumber  Co.,  (C.  C.  A.  7th  Cir.  1907)  151 
Fed.  207,  18  Am.  Bankr.  Rep.  50. 

And  it  has  been  held  that  the  record 
should  show  that  the  bankrupt  had  an 
opportunity  to  be  heard,  before  tlie  order 
punishing  him  for  contempt  is  made.  In 
re  Cole,  (1st  Cir.  190S)  163  Fed.  180,  90 
C.  C.  A.  50,  20  Am.  Bankr.  Rep.  761. 

Hearing. —  The  hearing  in  proceedings 
for  the  punishment  of  a  contempt  com- 
mitted before  a  referee  must  be  had  before 
n  judge  of  the  District  Court;  the  referee 
lias  no  jurisdiction  over  such  proceeding. 
In  re  Tudor,    (D.  C.  Colo.)    96  Fed.  942, 


2  Am.  Bankr.  Rep.  808 ;  In  re  McCormick, 
(S.  D.  N.  Y.   1899)    97  Fed.  566,  3  .Am. 
Bankr.    Rep.    340;    In   re  Mayer,    (E.   D. 
Wis.    1900)    98   Fed.    839,   3  Am.   Bankr. 
Rep.  533;  In  re  Deuell,  (W.  D.  Mo.  1900) 
100  Fed.  634,  4  Am.  Bankr.  Rep.  60;  In  re 
MUler,    (N.  D.  la.   1900)    105  Fed.  57.  6 
Am.  Bankr.  Rep.   184;   Smith  v.  Belford, 
(C.  C.  A.  6th  Cir.   1901)    106   Fed.  658, 
5  Am.  Bankr.   Rep.  291;   In  re  De  Qot- 
tardi,    (S.   D.    Cal.    1902)    114   Fed.   328, 
7  Am.  Bankr.  Rep.  723;   Boyd  r.  Gluck- 
lich,   (C.   C.  A.   8th   Cir.   1902)    116  Fed. 
131,   8  Am.   Bankr.  -Rep.   393;    American 
Trust   Co.   V.   Wallirf,    (C.   C.   A.   3d   Cir. 
1903)    126  Fed.  466,  11  Am.  Bankr.  Rep. 
360;  In  re  Adler,  (W.  D.  Tenn.  1904)   129 
Fed.  502,  12  Am.  Bankr.  Rep.  19;  In  rs 
Goldfarb,  (N.  D.  Ga.  1904)   131  Fed.  643, 
12  Am.  Bankr.  Rep.  386;  In  re  Romine, 
(K.  D.   W.   Va.   1905)    138  Fed.   837,    14 
Am.  Bankr.  Rep.  785;  In  re  Switzer,   (D. 
C.    S.    C.    1906)     140   Fed.   976,    15    Am. 
Bankr.    Rep.    468;    Ravenswood    Bank    v. 
Johnson,    (C.   C.    A.   4th   Cir.    1906)    143 
Fed.  463,  16  Am.  Bankr.  Rep.  206;  Moodv 
V.  Cole,    (D.  C.  Me.  1906)    148  Fed.  295^, 
17    Am.    Bankr.    Rep.    818;    Ohio    Vallev 
Bank  Co.  v.  Mack,  (S.  D.  Ohio)    163  Fed. 
160  note,  20  Am.  Bankr.  Rep.  919;  In  re 
Cole,    (C.  C.  A.   Ist  Cir.  1908)    163  Fed. 
ISO,  20  Am.  Bankr.  Rep.  761;  In  re  Git- 
kin,  (E.  D.  Pa.  1908)   164  Fed.  71,  21  Am. 
Bankr.  Rep.  113;  In  re  Schulman,  (C.  C. 
A.  2d  Cir.    1910)    177   Fed.   191,  23  Am. 
Bankr.  Rep.  809;   McNeil  v.  McCormack, 
(U.  C.  A.  5th   Cir.   1910)    182  Fed.   808; 
IVfagen   v.    Campbell,    (C.    C.   A.    3d    Cir. 
1911)    186  Fed.  675. 

Hearing  de  novo. —  In  McNeil  t\  Mc- 
Cormack, (C.  C.  A.  5th  Cir.  1910)  182 
Fed.  808,  it  appears  that  the  District 
Court,  in  reviewing  a  contempt  proceed- 
ing against  the  bankrupt,  ordered  the 
counsel  for  the  trustee,  in  compliance  with 
the  proper  practice,  to  file  a  proceeding 
before  the  court,  setting  forth  the  alleged 
contempt  with  which  the  bankrupt  was 
charged,  and  to  give  him  an  opportunity 
to  be  heard  thereon,  in  the  nature  of  an 
investigation  de  novo^  before  the  court 
would  adjudge  him  guilty  of  contempt 
and  impose  a  penalty  upon  him;  and 
thereupon  counsel  for  the  trustee  declared 
their  inability  to  furnish  the  evidence  to 
support  such  charges,  and  stated  that  they 
would  be  obliged  to  rely  solely  upon  the 
report  of  the  testimony  taken  before  the 
referee,  and  that  they  were  unable  to  pro- 
ceed otherwise,  and  on  the  strength  of  this 
statement  the  proceedings  were  dismissed, 
and  it  was  held  that  such  dismissal  was 
not  error. 

But  see  In  re  Richards,  (W.  D.  Ark. 
1910)  183  Fed.  501,  wherein  it  appears 
that  a  bankrupt  ignored  an  order  of  the 
referee  directing  him  to  pay  to  his  trustee 
certain  withlield  assets,  and  that  such 
order  became  final  for  want  of  a  petition 
to  review,  [^nd  it  was  held  that  the  court. 
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on  an  application  to  punish  the  bankrupt 
for  contempt,  would  not  review  the  ref- 
eree's finding  of  fact^  which  was  the  basis 
of  the  finding  that  the  bankrupt  had  in 
his  possession  the  assets  which  he  was 
ordered  to  pay  over. 

Contemnor  not  entitled  to  jury  trial. — 
It  has  been  held  that  a  bankrupt  is  not 
entitled  to  a  trial  by  jury  on  a  petition 
by  the  trustee  to  punish  him  for  contempt. 
Ripon  Knitting  Works  r.  Schreiber,  (D. 
C.  Wash.  1900)  101  Fed.  810,  4  Am. 
Bankr.  Rep.  299,  aj^rmed.(9th  Cir.  1900) 
104  Fed.  1006,  43  C.  C.  A.  682, 

Evidence. —  The  teatimony  of  the  officers 
of  a  bankrupt  corporation,  taken  under 
either  section  7a  (9)  or  section  21a,  and 
reduced  to  writing,  is  admissible  against 
them  in  a  subsequent  proceeding  by  the 
trustee  to  require  them  to  surrender 
money  or  property  of  the  estate  alleged 
to  be  in  their  possession  or  under  their 
control.  In  re  Alphin,  etc.,  Cotton  Co., 
(E.  D.  Ark.  1904)  131  Fed.  824,  12  Am. 
Bankr.  Rep.  653. 

Testimony  taken  at  creditors*  meetings. 
—  In  a  proceeding  to  compel  a  bankrupt 
to  pay  over  money  alleged  to  be  still  in 
his  hands,  the  stenographer's  notes  of  the 
testimony  of  the  bankrupt  taken  at  a 
creditors'  meeting,  called  for  the  general 
purpose  of  inquiring  into  the  bankrupt's 
affairs,  is  admissible;  but  the  testimony 
given  by  other  witnesses  at  such  meetings 
is  incompetent.  In  re  Wiesen,  (E,  D.  Pa. 
1905)  135  Fed.  442,  14  Am.  Bankr.  Rep. 
347. 

Order  of  commitment — An  order  of 
commitment  of  a  Bankruptcy  Court,  di- 
recting that  a  person  be  imprisoned  until 
he  complies  with  an  order  made  in  a  pro- 
ceeding in  equity  under  the  Bankruptcy 
Act,  is  not  invalid  because  it  does  not  run 
in  the  name  of  the  United  States.  Mueller 
V.  Nugent,  (1902)  184  U.  S.  1,  22  S.  Ct. 
269,  46  U.  S.    (L.  ed.)    405. 

llie  bankrupt  cannot  be  ordered  to  turn 
over  the  property  within  a  specified  time 
or,  failing  to  do  so,  be  held  guilty  of  con- 
tempt, as  this  would  leave  the  question 
of  his  default  and  consequent  contempt  of 
court  to  be  determined  by  the  marshal. 
In  re  Baum,  (8th  Cir.  1909)  169  Fed.  410, 
94  C.  C.  A.  632. 

And  where  an  order  to  turn  over  prop- 
erty to  the  trustee  is  made,  it  is  error 
also  to  enter  in  substance  a  judgment  for 
contempt  accompanying  an  alternative 
order  for  committal,  as  the  bankrupt  is 
not  in  contempt  until  he  has  disobeyed 
the  order.  In  re  Cole,  (1st  Cir.  1906) 
144  Fed.  392,  75  C.  C.  A.  330,  16  Am. 
Bankr.  Rep.  302,  reversing  on  other 
grounds  (D.  C.  Me.  1905)  136  Fed.  439, 
14  Am.  Bankr.  Rep.  389. 

In  so  far  as  it  relates  to  a  commitment 
to  jail,  it  will  not  be  presumed  that  the 
court  intended  to  issue  a  commitment 
before   judgment   of   oontempt*  had   been 


pronounced.     O'Conor  v.  Sunseri,    (C.  C. 
A.  3d  Cir.  1911)  184  Fed.  712. 

Punishment. —  In  contempt  proceedings 
against  a  bankrupt  for  fraudulently 
refusing  to  comply  with  an  order,  where 
it  clearly  appears  that  such  refusal  is  not 
due  to  the  bankrupt's  inability  to  comply 
but  rather  to  his  wilful  and  obstinate 
defiance  of  such  order,  it  is  the  duty  of 
the  court  to  order  his  imprisonment  until 
the  order  is  complied  with  or  until  further 
order  of  the  court.  In  re  Krichevsky,  ( B. 
D.  Pa.  1915)   219  Fed.  347. 

But  as  there  must  be  some  limit  to  the 
imprisonment,  which  was  never  intended 
to  be  perpetual,  a  bankrupt  imprisoned 
for  oontempt  for  failure  to  comply  with 
an  order,  will  be  discharged  after  a  rea- 
sonable time,  where  it  appears  that  he 
was  not  able  to  respond  to  the  order. 
In  re  Karp,  (S.  D.  X.  Y.  1912)  196  Fed. 
998. 

So  likewise,  in  the  case  of  In  re  Taylor, 
(D.  C.  Colo.  1901)  114  Fed.  607,  wherein 
the  court  ordered  the  bankrupt  to  be  dis- 
charged after  he  had  served  one  month  in 
jail,  for  failure  to  obey  an  order  to  turn 
over  property  to  the  trustee,  it  was  held 
that  the  court  is  not  authorized  to  im- 
prison the  bankrupt  indefinitely,  especially 
when  it  is  not  certainly  known  that  he 
can  comply  with  tlic  order. 

Justification  of  imprisonment. —  Where 
it  appears  that  a  sentence  to  a  fixed  and 
absolute  term  of  imprisonment  has  been 
imposed,  it  can  be  justified  only  by  show- 
ing that  it  was  inflicted  in  a  proceeding 
for  criminal  contempt.  In  re  Kahn,  (C. 
C.  A.  2d  Cir.  1913)  204  Fed.  581. 

Poioers  of  Bankruptcy  Court. —  Section 
41  does  not  invest  the  Bankruptcy  Court 
with  any  broader  powers  in  the  matter  of 
punishment  for  contempt  than  are  pos- 
sessed by  other  federal  courts.  Boyd  v. 
Glucklich,  (C.  C.  A.  8th  Cir.  1902)  116 
Fed.  131,  8  Am.  Bankr.  Rep.  393. 

Commitment  for  failure  to  turn  over 
assets  not  imprisonment  for  debt. —  The 
obligation  of  a  bankrupt  to  surrender  to 
his  trustee  property  in  possession  belong- 
ing to  his  estate  is  not  an  obligation  to 
pay  a  debt,  the  title  to  such  property 
being  in  the  trustee;  nor  can  the  bank- 
rupt, by  refusing  to  comply  with  an  order 
of  court  requiring  him  to  make  such  sur- 
render, convert  himself  into  a  debtor,  so 
as  to  render  his  commitment  therefor  an 
imprisonment  for  debt.  Mueller  v. 
Nugent,  (1902)  184  U.  S.  1,  22  S.  Ct.  269, 
46  U.  S.  (L.  ed.)  405;  In  re  Rosser,  (C. 
C.  A.  8th  Cir.  1900)  101  Fed.  562,  4  Am. 
Bankr.  Rep.  153;  Ripon  Knitting  Works 
V.  Schreiber,  (D.  C.  Wash.  1900)  101  Fed. 
810,  4  Am.  Bankr.  Rep.  299;  In  re 
Schlesinger,  (C.  C.  A.  2d  Cir.  1900)  102 
Fed.  117,  4  Am.  Bankr.  Rep.  361; 
Schweer  v.  Brown,  (C.  C.  A.  8th  Cir. 
1904)    130  Fed.  329,  12  Am.  Bankr.  Rep. 
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178;  Samel  t?.  Dodd,  (C.  C.  A.  5th  Cir. 
1906)  142  Fed.  68,  16  Am.  Bankr.  Rep. 
163;  Moody  t\  Cole,  (D.  C.  Me.  1906)  148 
Fed.  295,  17  Am.  Bankr.  Rep.  818. 

Contempt  proceedings  do  not  bar  re- 
course to  other  remedies. —  A  contempt 
proceeding  does  not  prevent  the  trustee 
from  pursuing  any  other  remedies  given 
for  the  collection  of  a  judgment  from  an 
insolvent  debtor.    In  re  Cole,  (C.  C.  A.  lat 


Cir.  1908)    163  Fed.  180,  20  Am.  Bankr. 
Rep.  761. 

In  a  habeas  corpus  proceeding  to  obtain 
relief  from  imprisonment  for  contempt, 
the  petitioner  is  entitled  to  supplement 
the  record  by  alleging  such  additional 
facts  as  tend  to  show  that  his  misbehavior 
was  not  a  contempt.  Ex  p.  O'Xeal,  (N.  D. 
Fla.  1003)  125  Fed.  967,  11  Am.  Bankr. 
Rep.  196. 


Seo.  42.  Records  op  Referees. —  a  [Manner  of  keeping.]  The  records 
of  all  proceedings  in  each  case  before  a  referee  shall  be  kept  as  nearly  as 
may  be  in  the  same  manner  as  records  are  now  kept  in  equity  cases  in  circuit 
courts  of  the  United  States. 


Records  should  be  complete. —  The  rec- 
ords in  a  bankruptcy  matter  at  the  time 
of  the  final  closing  of  the  estate  should 
bo  full  and  complete,  so  that  any  one 
interested  may  at  any  time  ascertain  from 
them  all-  the  facts  in  regard  to  any  given 
transaction,  without  extrinsic  explana- 
tion; and  until  such  a  record  is  made  by 
the  officers  chargeable  with  that  duty, 
showing  a  compliance  with  the  require- 
ments of  the  statute  and  the  rules  of  the 
court,    a    final    settlement    will    not    be 


ordered.    In  re  Carr,   (E.  D.  N.  C.  190a) 
116  Fed.  556,  8  Am.  Bankr.  Rep.  635. 

Balance  sheet  and  vouchers. — ^Upon  final 
settlement  of  a  bankrupt  estate,  a  clear 
balance  sheet  should  be  presented,  and 
proper  vouchers  should  be  filed,  and  the 
balance  shown  by  such  sheet  should  cor- 
respond with  that  shown  by  the  state- 
ment of  the  depository,  in  which,  by 
statute  and  rules,  all  funds  of  the  estate 
are  required  to  be  deposited.  In  re  Carr, 
(E.  D.  N.  C.  1902)  116  Fed.  556,  8  Am. 
Bankr.  Rep.  635. 


h  [Books  and  papers.]  A  record  of  the  proceedings  in  each  case  shall 
be  kept  in  a  separate  book  or  books,  and  shall,  together  with  the  papers  on 
file,  constitute  the  records  of  the  case. 

c  [Become  part  of  court  records.]  The  book  or  books  containing  a 
record  of  the  proceedings  shall,  when  the  case  is  concluded  before  the 
referee,  be  certified  to  by  him,  and,  together  with  such  papers  as  are  on  file 
before  him,  be  transmitted  to  the  court  of  bankruptcy  and  shall  there 
remain  as  a  part  of  the  records  of  the  court.     [{1898)  30  Stat.  L.  557.] 


Sec.  43.  Referee's  Absence  ob  DiSABiLrrY. —  a  [Filling  vacancy.] 
Whenever  the  office  of  a  referee  is  vacant,  or  its  occupant  is  absent  or  dis- 
qualified to  act,  the  judge  may  act,  or  may  appoint  another  referee,  or 
another  referee  holding  an  appointment  under  the  same  court  may,  by 
order  of  the  judge,  temporarily  fill  the  vacancy.     [{1898)  30  Stat,  L.  557.] 


As  to 
Disqualification    of   referee,    see   seo- 

tion  396. 
Reference   of   cases   to   referees   gen- 
erally, see  section  22. 
Absence  or  disability  of  referee. — ^When 
the  referee  to  whom  a  case  in  bankruptcy 
would  regularly  be  referred  is  absent  or 


disqualified,  the  judge  may  appoint  a 
special  referee  and  refer  the  case  to  him. 
This  may  be  done  before  the  answer  of  the 
alleged  bankrupt  is  filed,  and  does  not 
require  the  consent  or  approval  of  the 
respondent  or  his  attorney.  Bray  v.  Cobb, 
(E.D.  N.  C.  1898  91  Fed.  102,  1  Am. 
Bankr.  Rep.  163.) 


Sec.  44.  Appointment  of  Trustees. —  a  The  creditors  of  a  bankrupt 
estate  shall,  at  their  first  meeting  after  the  adjudication  or  after  a  vacancy 
has  occurred  in  the  office  of  trustee,  or  after  an  estate  has  been  reopened,  or 
after  a  composition  has  been  set  aside  or  a  discharge  revoked,  or  if  there 
is  a  vacancy  in  the  office  of  trustee,  appoint  one  trustee  or  three  trustees 
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of  such  estate.     If  the  creditors  do  not  appoint  a  trustee  or  trustees  as 
herein  provided,  the  court  shall  do  so.     [{1898)  30  Stat.  L,  557.] 


Appointment  by  creditors. —  The  bank- 
rupt's creditors  have  the  primary  right  to 
appoint  the  trustee  for  the  bankrupt  es- 
tate; and  such  right  may  be  exercised  at 
their    first    meeting    or    an    adjournment 
thereof,  or,  for  the  purpose  of  filling  a  va- 
cancy,   at    any    subsequent    time.      In   re 
Gutwillig,    (C.    C.   A.    2d   Cir.    1899)    92 
Fed.  337,  1  Am.  Bankr.  Rep.  391 ;  In  re 
Lewensohn,    (S.  D.  X.  Y.   1899)    98  Fed. 
676,  3  Am,  Bankr.  Rep.  299;  In  re  Sum- 
ner,  (E.  D.  N.  Y.  1000)    101  Fed.  224,  4 
Am.  Bankr.  Rep.  123;  In  re  Newton,   (C. 
C.  A.  8th  Cir.  1901)   107  Fed.  429,  6  Am. 
Bankr.  Rep.  52;  In  re  Mackellar,   (M.  D. 
Pa.  1902)  116  Fed.  547,  8  Am.  Bankr.  Rep. 
660;    In  re  Malino,    (S,   D.  N.   Y.    1002) 
lis   Fed.   368,   8   Am.   Bankr.   Rep.   205; 
In  re  Hare,   (N.  D.  N.  Y.  1002)   119  Fed. 
246,  9  Am.  Bankr.  Rep.  520;  In  re  Nice, 
(E.  D.  Pa.   1003)    123  Fed.  987,  10  Am. 
Bankr.  Rep.  630;  In  re  Mangan,    (M.  D. 
Pa.  1903)    133  Fed.  1000,  13  Am.  Bankr. 
Rep.  303;   In  re  Eastlack,    (D.  C.  N.  J. 
1006)    145  Fed.  68,   16  Am.  Bankr.  Rep. 
520;  In  re  Jacobs,   (VV.  D.  Pa.  1907)    154 
Fed.  988,  18  Am.  Bankr.  Rep.  728;  In  re 
Hanson,  (D.  C.  Minn.  1904)   156  Fed.  717, 
19  Am.  Bankr.  Rep.  235;  In  re  Back  Bay 
Automobile  Co.,    (D.  C.  Mass.   1907)    158 
Fed.    679,    19   Am.   Bankr.   Rep.   835,   re- 
versing  19   Am.   Bankr.   Rep.   33;    In  re 
Fisher,    (M.  D.  Pa.  1911)    193  Fed.  104; 
In  re  E.  A.  Walker  &  Co.,    (N.  D.  Ala. 
1913)    204   Fed.    133;    In  re  Wenatchee- 
Stratford    Orchard    Co.,    (W.    D.    Wash. 
1913)  205  Fed.  964;  In  re  Wright,  (N.  D. 
X.  Y.  1899)   2  Am.  Bankr.  Rep.  497;  In 
re  Rung,  (N.  D.  N.  Y.  1899)  2  Am.  Bankr. 
Rep.  620;  Fowler  v.  Jenks,   (Minn.  1903) 
11  Am.  Bankr.  Rep.  255;  Matter  of  Tur- 
ner,   (D.  C.  Mass.  1908)    20  Am.  Bankr. 
Rep.  646. 

Substantial  right. —  The  right  of  credit- 
ors to  select  a  trustee  is  a  substantial 
one.  In  re  Malino,  (S.  D.  N.  Y.  1902) 
118  Fed.  368,  8  Am.  Bankr.  Rep.  205. 

Creditors  should  have  reasonable  time 
to  appoint. —  The  spirit  of  the  Act  is  in 
favor  of  giving  the  creditors  every  reason- 
able opportunity  to  exercise  their  un- 
doubted power  to  choose  a  trustee.  In  re 
Nice,  (E.  D.  Pa.  1903)  123  Fed.  987,  10 
Am.  Bankr.  Rep.  639. 

While  the  selection  of  a  trustee  cannot 
be  tied  up  indefinitely  by  obstructive  tac- 
tics, which  are  obviously  for  the  purpose 
of  delay  (In  re  Sumner,  (E.  D.  N.  Y. 
1900)  101  Fed.  224,  4  Am.  Bankr.  Rep. 
123 ) ,  and  in  proper  cases  provisional  al- 
lowances or  disallowances  may  be  made  in 
order  that  a  trustee  may  be  expeditiously 
selected,  nevertheless  the  proceeding  should 
not  be  so  summary  as  to  exclude  the  con- 
sideration of  all  objection!.    In  re  Malino, 


(S.  D.  N.  Y.  1902)    118  Fed.  368,  8  Am. 
Bankr.  Rep.  205. 

Prompt  action  essential. —  But  it  is  es- 
sential to  the  expeditious  administration 
of  the  estate  that  the  trustee  should  be 
appointed  without  undue  delay,  and  the 
creditors  will  not  be  encouraged  by  allow- 
ing unusual  or  imnecessary  postponements 
of  the  appointment;  nor  will  such  appoint- 
ment be  deferred  because  of  dilatory  tac- 
tics. In  re  Richards,  (N.  D.  N.  Y.  1900) 
103  Fed.  849,  4  Am.  Bankr.  Rep.  631;  In 
re  McGill,  (C.  C.  A.  6th  Cir.  1901)  106 
Fed.  57,  5  Am.  Bankr.  Rep.  155;  In  re 
Henschel,  (C.  C.  A,  2d  Cir.  1902)  113 
Fed.  443,  7  Am.  Bankr.  Rep.  662;  In  re 
Syracuse  Paper,  etc.,  Co.,  (N.  D.  N.  Y. 
1908)  164  Fed.  275,  21  Am.  Bankr.  Rep. 
174;  In  re  Evening  Standard  Pub.  Co., 
(N.  D.  N.  Y.  1908)  164  Fed.  617,  21  Am. 
Bankr.  Rep.  156. 

Thus  it  has  been  held  that  whether  the 
referee  will  or  will  not  postpone  the  elec- 
tion of  a  trustee  where  claims  are  objected 
to  is  a  matter  of  sound  discretion;  and  if 
such  a  number  of  claims  are  duly  objected 
to  that  an  election  by  a  majority  in  num- 
ber and  amount  cannot  be  had,  then,  if  the 
circumstances  demand  it,  he  may  and 
should  himself  appoint  the  trustee.  In  re 
Evening  Standard  Pub.  Co.,  (N.  D.  N, 
Y.  1908)  164  Fed.  517,  21  Am.  Bankr.  Rep. 
156. 

And  where,  at  the  first  meeting  of  th« 
creditors  of  a  bankrupt,  there  was  a  con- 
test over  the  election  of  trustee,  and  oral 
objections  were  made  by  the  attorneys  for 
one  party  to  practically  all  of  the  duly 
proved  claims  of  the  other  party,  in  sup- 
port of  which  no  proof  was  presented  or 
offered,  it  was  held  that  such  objections 
were  not  sufficient  to  require  the  referee 
to  adjourn  the  meeting  until  they  could 
be  tried,  before  proceeding  with  the  elec- 
tion of  the  trustee.  In  re  Syracuse  Paper, 
etc.,  Co.,  (N.  D.  N.  Y.  1908)  164  Fed. 
275,  21  Am.  Bankr.  Rep.  174. 

Creditors  must  he  present  at  election.^ 
Claims  of  creditors  who  are  not  present  at 
the  meeting  at  which  the  appointment  is 
made  are  not  to  be  considered  in  choosing 
a  trustee,  even  though  such  claims  have 
been  allowed.  In  re  Mackellar,  (M.  D. 
Pa.  1902)  116  Fed.  647,  8  Am.  Bankr. 
Rep.  669. 

If  the  majority  of  the  creditors  are 
present  at  all,  they  are  present  for  all 
purposes.  If  they  are  not  present,  then 
the  minority  creditors  who  were  present 
have  the  right  to  conduct  the  meeting, 
and  where  their  candidate  for  trustee  re- 
ceives the  votes  of  the  majority  in  num 
ber  and  value  of  the  creditors  present,  the 
referee  is  without  power  to  disregard  that 
result.    In  re  Kaufman,  (W.  D.  Ky,  1910) 
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179  Fed,  562.  See  also  In  re  Henschel, 
(C.  C.  A.  2d  Cir.  1902)  113  Fed.  443,  7 
Am.  Bankr.  Rep.  602. 

Appointment  unnecessary  in  dbaenoe  of 
assets. —  In  a  case  of  voluntary  bank- 
ruptcy, if  no  substantial  assets  are  dis- 
closed by  the  schedules,  or  discovered 
aliunde^  the  appointment  of  a  trustee  is 
not  indispensable.  In  re  Levy,  ( E.  D.  .Wis. 
1900)  101  Fed.  247.  And  see  In  re  Eagles, 
(1900)  99  Fed.  695;  In  re  Smith,  (1899) 
93  Fed.  791. 

Separate  trustees  for  partnership  and 
individual  estates. —  The  court  has  dis- 
cretionary power  to  provide  for  separate 
trustees  for  a  partnership  and  the  indi- 
vidual partners,  but  as  such  appointment 
may  cause  more  complications  than  it 
cures  and  is  certain  to  promote  contests 
and  expense,  this  power  should  be  exer- 
cised only  in  case  of  special  and  peculiar 
necessity.  In  re  Currie,  (E.  D,  Mich. 
1910)    197  Fed.  1012. 

Consent  of  trustee. —  It  is  advisable 
that  the  consent  of  the  proposed  trustee 
should  be  obtained,  if  practicable,  before 
his  election,  and,  if  objections  to  a  trus- 
tee elected  are  reserved  by  the  referee,  the 
meeting  should  be  adjourned  to  a  future 
day,  when  a  new  election  can  be  had  in 
case  the  previous  choice  is  disapproved. 
In  re  Lewensohn,  (1899)   98  Fed.  576. 

Appointment  on  vacancy. —  If  a  person 
chosen  as  trustee  by  the  creditors  is  disap- 
proved by  the  court,  or  declines  to  act,  or 
fails  to  qualify,  there  is  a  vacancy  in  the 
office,  and  a  new  election  must  be  had  by 
the  creditors,  if  that  is  practicable.  In  re 
Lewensohn,  (S.  D.  N.  Y.  1899)  98  Fed. 
576,  3  Am.  Bankr.  Rep.  299. 

Where  a  trustee  in  bankruptcy  ah- 
soonded  after  embezzling  the  funds  of  the 
estate,  such  conduct  amounts  to  an  aban- 
donment of  his  office,  which  is  thereby 
vacated;  and  a  new  trustee  may  be  ap- 
pointed without  notice  to  the  absconder  or 
a  hearing  for  his  removal.  Scofield  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1909)  174  Fed. 
1,  23  Am.  Bankr.  Rep.  259. 

Appointment  on  discovery  of  assets. — 
In  a  case  of  voluntary  bankruptcy,  where 
no  trustee  was  appointed  for  the  reason 
that  the  schedule  showed  no  assets,  and 
no  creditors  attended  the  first  meeting,  if 
the  referee  afterwards  learns  that  prop- 
erty of  the  bankrupt  has  been  found,  which 
creditors  claim  as  assets  of  the  estate,  a 
trustee  should  then  be  appointed,  accord- 
ing to  General  Order  No.  15.  In  re  Smith, 
(W.  D.  Tex.  1899)  93  Fed.  791,  2  Am. 
Bankr.  Rep.  190. 

Appointment  on  reopening. —  Where  an 
estate  has  been  reopened  after  the  trustee 
has  been  discharged,  it  devolves  upon  the 
creditors  to  appoint  a  new  trustee.  In  re 
Newton,  (8th  Cir.  1901)  107  Fed.  429,  46 
C.  C,  A.  399,  6  Am.  Bankr.  Rep,  52 ;  In  re 
Rochester  Sanitarium,  etc.,  Co.,  (C.  C.  A. 
2d    Cir.    1915)    222    Fed.   22;    Fowler    r. 


Jenks,  (Minn.  1903)  11  Am.  Bankr.  Rep. 
255. 

Creditors'  appointment  subject  to  ap- 
proval.—  The  selection  of  a  trustee  by  the 
creditors  is  subject  to  the  approval  of  the 
referee  or  the  district  judge,  but  where, 
for  good  cause  shown,  the  referee  or  judge 
disapproves  the  appointment,  the  creditors 
should  be  permitted  to  select  another  per- 
son as  trustee.  In  re  McGill,  (6th  Cir. 
1901)  106  Fed.  67,  46  C.  C.  A.  218;  In  re 
Henschel,  (S.  D.  N.  Y.  1901)  109  Fed. 
861,  6  Am.  Bankr.  Rep.  25;  In  re  Hare, 
(N.  D.  N.  Y.  1902)  119  Fed.  246,  9  Am. 
Bankr.  Rep.  520;  In  re  Lazoris,  (E.  D. 
Wis.  1903)  120  Fed.  716,  10  Am.  Bankr. 
Rep.  31 ;  In  re  E.  T.  Kenney  (>).,  (D.  C. 
Ind.  1905)  136  Fed.'  451,  14  Am.  Bankr. 
Rep.  611;  In  re  Eastlack,  (D.  C.  N.  J. 
1906)  145  Fed.  68,  16  Am.  Bankr.  Rep. 
533;  In  re  Van  De  Mark,   (W.  D.  N.  Y. 

1910)  175  Fed.  287,  23  Am.  Bankr.  Rep. 
760;  In  re  Margolies,  (E.  D.  N.  Y.  1911) 
191  Fed.  369;  In  re  Kreuger,   (E.  D.  Ky. 

1911)  196  Fed.  705.     And  see  the  anno- 
tation under  section  45,  infra. 

Selection  of  creditors  usually  permitted 
to  stand. —  The  right  to  elect  a  trustee  for 
a  bankrupt  being  given  to  the  creditors, 
their  election  should  be  permitted  to  stand, 
unless  it  clearly  appears  that,  in  conduct- 
ing it,  some  principle  of  law  intended  to 
secure  the  administration  of  the  bank- 
rupt's estate  in  the  interest  of  his  credit- 
ors has  been  violated.  In  re  Eastlack, 
(D.  C.  N.  J.  1906)  145  Fed.  68,  16  Am 
Bankr.  Rep.  529. 

The  selection  by  a  bankrupt's  creditors 
of  a  trustee  is  not  to  be  interfered  with 
by  the  court  unless  it  clearly  imperils  the 
fair  and  efficient  administration  of  the  es- 
tate. In  re  Blue  Ridge  Packing  Co.,  (M. 
D.  Pa.  1903)  125  Fed.  619,  11  Am.  Bankr. 
Rep.  36. 

Review  by  judge. —  The  action  of  the 
referee,  in  the  approval  or  disapproval  of 
the  trustee  chosen  by  the  creditors,  may 
be  reviewed  by  the  judge  of  the  District 
Court.  In  re  Hare,  (X.  D.  N.  Y.  1902) 
119  Fed.  246,  9  Am.  Bankr.  Rep.  520;  In 
re  Cohen,  (D.  C.  Mass.  1904)  131  Fed. 
391,  11  Am.  Bankr.  Rep.  439;  In  re  Han- 
son, (D.  C.  Minn.  1904)  156  Fed.  717,  19 
Am.  Bankr.  Rep.  235;  In  re  Day,  (C.  C 
A.  2d  Cir.  1910)  178  Fed.  545;  In  re 
Arti-Stain  Co.,  (D.  C.  Mass.  1914)  216 
Fed,  942. 

It  is  discretional  icith  the  district 
judge  to  vacate  the  appointment  of  a 
trustee,  by  the  referee,  whose  election  has 
been  improperly  influenced.  In  re  Day, 
(C.  C.  A.  2d  Cir.  1910)   178  Fed.  546. 

The  matter  of  discretion  depends  on  the 
circumstances  of  each  case.  The  choice  of- 
the  creditors  should  not  be  overruled  by 
the  referee  or  district  judge  except  for 
substantial  reasons,  and  the  confirmation 
by  the  district  judge  of  such  appointment 
should  not  be  disturbed   by  the   Circuit 
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Court  of  Appeals  unless  an  abuse  of  dis- 
cretion appear.     In  re  Merritt  Const.  Co., 
(C.  C.  A.  2d  Cir.  1914)   219  Fed.  555. 

Review  of  evidence. —  On  a  petition  by 
creditors  for  a  review  of  an  order  ap- 
pointing a  trustee,  if  the  creditors  desire 
a  review  of  the  evidence,  they  should 
either  have  the  evidence  before  the  referee 
taken  down  stenograph  ically,  and  by  him 
certified  to  the  judge,  or  should  specifically 
point  out  to  the-  referee  the  testimony 
which  they  wish  summarized,  and  should 
ask  him  to  certify  specific  findings  of  fact. 
In  re  Cohen,  (D.  C.  Mass.  1904)  131  Fed. 
391,  11  Am.  Bankr.  Rep.  439. 

Improper  or  irregular  vote  for  trustee. 
—  The  selection  of  a  trustee  by  creditors 
may,  and  usually  will,  be  set  aside  where 
the  meeting  at  which  the  selection  was 
made  was  improperly  or  irregularly  con- 
ducted, to  such  an  extent  that  it  cannot 
be  said  that  the  trustee  appointed  was 
fairly  chosen.  So  also  the  selection  will 
be  set  aside  where  persons,  disqualified 
for  this  purpose,  were  allowed  to  vote, 
where  it  appears  that  the  selection  made 
was  the  result  of  such  voting.  In  re 
Eagles,  (E.  D.  N.  C.  1900)  99  Fed.  696; 
In  re  McGill,  (C.  C.  A.  6th  Cir.  1901) 
106  Fed.  57,  5  Am.  Bankr.  Rep.  155;  In 
re  Lazoris,  (E.  D.  Wis.  1903)  120  Fed. 
716,  10  Am.  Bankr.  Rep.  31;  In  re  Colum- 
bia Iron  Works,  (E.  D.  Mich.  1904)  142 
Fed.  234,  14  Am.  Bankr.  Rep.  526;  In  re 
Anson  Mercantile  Co.,  (N.  D.  Tex.  1911) 
185  Fed.  993.  See  also  cases  cited  under 
section  56,  infra. 

Selection  in  interest  of  bankrupt. — As 
to  the  availability  of  an  objection  that  the 
trustee  is  favorable  to,  or  chosen  in  the 
interest  of,  the  bankrupt,  see  the  annota- 
tion under  section  45,  infra. 

Effect  of  subsequent  allowance  of  ex- 
cluded claims. —  Where  claims,  offered  for 
proof  and  allowance  at  a  meeting  of  cred- 
itors of  a  bankrupt,  which  are  excluded 
from  voting  in  the  election  of  the  trus- , 
tee,  being  postponed  for  future  considera- 
tion or  disallowed,  are  afterwards  allowed 
on  hearing  or  on  appeal,  the  court  may 
set  aside  the  election,  and  order  a  new 
vote  to  be  taken,  if  it  is  made  to  appear 
that  the  result  would  be  changed  by  al- 
lowing votes  to  be  cast  on  such  claims, 
but  not  otherwise.  In  re  Eagles,  (E.  D. 
N.  C.   1900)    99  Fed.  695. 

Votes  cast  on  improperly  procured 
proxies. —  Creditors  represented  by  prox- 
ies whose  powers  of  attorney  do  not  law- 
fully authorize  them  to  participate  in  the 
meeting,  because  of  having  been  obtained 
by  the  bankrupt  to  be  voted  for  a  trustee 
of  his  choice,  will  not  be  counted  as  pres- 
ent and  necessary  for  the  choice  of  trus- 
tee. In  re  McGill,  (C.  C.  A.  6th  Cir. 
1901)  106  Fed.  67,  6  Am.  Bankr.  Rep. 
155. 

So  also  it  has  been  held  that  unless  the 
proxy  has  a  special  authorization  to  vote 
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as  an  attorney  in  fact,  an  attorney  at  law 
who  has  been  retained  to  represent  a  cred- 
itor is  not  entitled  to  vote.  In  re  Blank- 
fein,  (1899)  97  Fed.  191.  See  also  In  re 
Scully,  (1901)    108  Fed.  372. 

But  where  the  proxy  of  a  creditor  pro- 
duces a  written  authority  from  his  cred- 
itor  therefor,  which  is  to  be  filed  by  the 
referee  as  a  part  of  the  record,  he  may 
vote  on  behalf  of  such  creditor  for  a  tinis- 
tee.  In  re  Eagles,  (E.  D.  N.  C.  1900)  99 
Fed.  695. 

Postponing  election  —  disqualifioation 
of  proxies. —  In  In  re  McGill,  (C.  C.  A. 
1901)  106  Fed.  57,  it  was  held  that  the 
referee  did  not  abuse  his  power  in  de- 
clining to  postpone  the  election  of  trustee 
after  certain  proxies  were  disqualified  by 
him. 

Effect  of  failure  to  object  at  creditors' 
meeting. — An  objection  that  the  claim  of 
a  creditor  is  defective  in  that  it  was  veri- 
fied by  his  attorney  without  any  state- 
ment of  a  reason  therefor,  while  good  if 
interposed  at  the  creditors'  meeting  before 
the  vote  was  taken  for  trustee,  when,  in 
the  discretion  of  the  referee,  it  could  have 
been  amended  in  time  to  permit  the  cred- 
itor to  vote,  is  unsustainable  when  not 
interposed  until  after  the  appointment 
and  qualification  of  the  trustee.  In  re 
Stradley,  (N.  D.  Ala.  1911)   187  Fed.  286. 

Vote  for  ineligible  person. —  Votes  vol- 
untarily cafit  for  a  trustee  by  creditors  of 
a  bankrupt,  acting  in  their  own  behalf, 
cannot  be  rejected  and  ignored  because 
the  person  voted  for  was  one  who  could 
not  be  approved  by  the  court.  In  re 
Machin,  (E.  D.  Pa.  1904)  128  Fed.  316, 
11   Am.   Bankr.   Rep.  449. 

A  stockholdery' director,  or  employee  of 
a  bankrupt  corporation,  if  also  a  creditor, 
is  entitled  to  vote  for  trustee.  In  re 
Syracuse  Paper,  etc.,  Co.,  (N.  D.  N.  Y. 
1908)  164  Fed.  275,  21  Am.  Bankr.  Rep. 
174;  In  re  Day,  (C.  C.  A.  2d  Cir.  1910) 
178  Fed.  545,  24  Am.  Bankr.  Rep.  252; 
fn  re  Stradley,  (N.  D.  Ala.  1911)  187 
Fed.  286. 

8c€  further  as  to  qualification  of  cred- 
itors to  vote  for  a  trustee,  notes  to  sec- 
tion 56a  and  b. 

Appointment  by  court. —  Where  the 
creditors  fail  to  appoint  a  trustee  within 
a  reasonable  time,  the  court  may  do  so, 
imder  the  express  terms  of  the  statute. 
In  re  Kuffler,  (S.  D.  N.  Y.  1899)  97  Fed. 
187,  3  Am.  Bankr.  Rep.  162;  In  re  Lewen- 
sohn,  (%S.  D.  X.  Y.  1899)  98  Fed.  576,  3 
Am.  Bankr.  Rep.  299;  In  re  Brooke,  (E. 
D.  Pa.  1900)  100  Fed,  432,  4  Am.  Bankr, 
Rep.  50;  In  re  Richards,  (X.  D.  N.  Y. 
1900)  103  Fed.  849,  4  Am,  Bankr.  Rep. 
631;  In  re  Henschel,  (S.  D.  N.  Y.  1901) 
109  Fed.  861,  ft  Am.  Bankr.  Rep.  805, 
(C.  C.  A.  2d  Cir.  1902)  113  Fed.  443,  7 
Am.  Bankr.  Rep.  662;  In  re  Machin,  (E. 
D.  Pa.  1904)  128  Fed.  315,  11  Am,  Bankr. 
Rep.    449,    distinguishing    In   re    McGill, 
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(6th  Cir.  1901)  106  Fed,  67,  45  C.  C.  A. 
218j  In  re  Cohen,  (D.  C.  Mass.  1904)  131 
Fed.  391,  11  Am.  Bankr.  Rep.  439;  In  re 
E.  T.  Kenney  Co.,  (D.  C.  Ind.  1905)  130 
Fed.  451,  14  Am.  Bankr.  Rep.  611. 

*'  The  court  shall  do  so"  includes  the 
referee,  by  virtue  of  section  la  (7). 

Where  the  vote  rceulte  in  a  failure  to 
select  a  trustee  by  the  requisite  number  of 
creditors  and  amount  of  claims,  and  no 
request  for  a  second  election  is  made,  the 
referee  is  authorized  to  make  the  selection 
himself.  In  re  Machin,  (E.  D.  Pa.  1904) 
128  Fed.  315,  11  Am.  Bankr.  Rep.  449, 
distinguishing  In  re  McGill,  (6th  Cir. 
1901)   106  Fed.  57,  45  C.  C.  A.  218. 

When  the  oreditors  in  attendance  can- 
not make  a  selection,  as  where  a  majority 
in  number  vote  for  one  person,  and  a 
majority  in  amount  for  another,  the 
referee  may  appoint  the  person  favored 
by  a  majority  of  the  creditors.  In  re 
Richards,  (N.  D.  N.  Y.  1900)  103  Fed. 
849,  4  Am.  Bankr.  Rep.  631. 

Oreditors  deemed  present. —  Even  if  sec- 
tion 56a  authorizes  the  choice  of  a  trustee 
to  be  made  by  a  majority  of  creditors 
present,  instead  of  by  a  majority  of  al- 
lowed claims  present,  still  a  creditor  is 
deemed  to  be  present  and  has  a  right  to 
be  counted  where  he  is  represented  by  a 
proctor  or  attorney  at  law;  this  notwith- 
standing the  fact  that  the  power  of  attor- 
ney of  his  representative  is  not  sufficient 
for  the  purpose  of  a  vote.  In  re  Henschel, 
(1901)  109  Fed.  861.  As  to  creditors 
voting  by  power  of  attorney  under  the 
Act  of  1867,  see  Matter  of  Knoepfel, 
(1867)  1  Ben.  398,  1  Nat.  Bankr.  Reg. 
70,  14  Fed.  Cas.  No.  7,892;  Matter  of 
Frank,  (1871)  5  Ben.  164,  5  Nat.  Bankr. 
Reg.  194,  9  Fed.  Cas.  No.  5,050;  Matter 
of  Higgins,  (1875)  8  Ben.  100,  12  Fed. 
Cas.  No.  6,467;  In  re  Barrett,  (1869)  2 
Hughes  444,  2  Nat.  Bankr.  Reg.  533,  2 
Fed.  Cas.  No.  1,043;  In  re  Eagles,  (1900) 
99  Fed.  695. 

Where  validity  of  claims  could  not  he 
promptly  passed  upon. —  Where,  at  the 
first  meeting  of  the  creditors  of  a  bank- 
rupt, the  referee  found  it  impracticable  to 
pass  on  the  validity  of  the  claims  there 
presented,  because  a  large  number  of  them 
were  attacked  by  other  creditors,  and 
therefore  continued  the  consideration 
thereof,  it  was  held  that,  it  being  impos- 
sible to  select  a  trustee  in  the  ordinary 
manner,  it  was  proper  for  the  referee  to 
appoint  one  of  his  own  selection.  In  re 
Cohen,  (D.  C.  Mass.  1904)  131  Fed.  391, 
11  Am.  Bankr.  Rep.  439. 

But  an  appointment  cannot  he  made  hy 
the  court  unless  the  creditors  neglect  or 
fail  to  make  a  choice  upon  opportunity 
afforded  them,  when  practicable,  so  to  do. 
In  re  Lewensohn,  (S.  D.  N.  Y.  1899)  98 
Fed.  576,  3  Am.  Bankr.  Rep.  299;  In  re 
Mackellar,  (M.  D.  Pa.  1902)  116  Fed.  547, 
8  Am.  Bankr.  Rep.  669;  In  re  Hare,  (N. 
D.    N.    Y,    1902)     119    Fed.    246,    9    Am. 


Bankr.  Rep.  520;  In  re  Mangan,  (M.  D. 
Pa.  1903)  133  Fed.  lOOO,  13  Am.  Bankr. 
Rep.  303;  In  re  Fisher,  (D.  C.  N.  J.  1905) 
135  Fed.  223,  14  Am.  Bankr.  Rep.  366; 
Scofleld  f.  U.  S.,  (C.  C.  A.  6th  Cir.  1909) 
174  Fed.  1,  23  Am.  Bankr.  Rep.  259. 

Court  cannot  appoint  on  disapproval. — 
A  referee  has  no  authority  to  appoint 
merely  because  he  disapproves  the  appoint- 
ment made  by  the  creditors;  but  in  such 
case  another  meeting  of  creditors  must  be 
called  to  make  the  appointment.  In  re 
Mackellar,  (M.  D.  Pa.  1902)  116  Fed.  547, 
8  Am.  Bankr.  Rep.  669;  In  re  Hare,  (N.  D. 
N.  Y.  1902)  119  Fed.  246,  9  Am.  Bankr. 
Rep.  62Q;  In  re  Mangan,  (M.  D.  Pa.  1903) 
133  Fed.  1000,  13  Am.  Bankr.  Rep.  303. 

Cowrt  cannot  a/ppovnt  third  trustee, 
where  only  tu)o  were  chosen  hy  oreditors. — 
Where  the  creditors  of  a  bankrupt  elected 
two  trustees  at  the  first  meeting,  instead 
of  three,  the  referee  has  no  power  to  fill 
the  vacancy  in  the  office  of  the  third  trus- 
tee, unless  the  creditors,  after  the  calling 
of  another  meeting  by  the  referee,  have 
themselves  failed  to  do  so.  In  re  Fisher, 
(D.  C.  N.  J.  1906)  136  Fed.  223,  14  Am. 
Bankr.  Rep.  366. 

Irregular  appointment  hy  court  not  suh- 
jeot  to  collateral  atta>ok. —  But  where  a 
trustee  in  bankruptcy  absconded,  and  was 
removed,  it  was  held  that  the  appointment 
of  a  new  trustee  by  the  court,  without 
calling  a  meeting  of  the  creditors  for  an 
election,  was  at  most  an  irregularity,  and 
that  the  legality  of  the  appointment  could 
not  bo  questioned  collaterally.  Scofleld 
V.  U.  S.,  (C.  C.  A.  6th  Cir.  1909)  174 
Fed.  1,  23  Am.  Bankr.  Rep.  259. 

Power  of  referee  to  appoint  trustee. — 
The  term  "  court,"  as  used  in  the  proviso 
that  if  the  creditor's  do  not  appoint  a 
trustee  the  court  shall  do  so,  includes  the 
referee.  Although  the  control  of  the  elec- 
tion by  the  creditors  should  not  lightly 
be  disturbed,  yet  in  emergency  the  referee 
has  ample  power  to  appoint  a  trustee  —  a 
power,  however,  which  should  be  most 
sparingly  exercised,  /n  re  Knox,  ( C.  C.  A. 
6th  Cir.  1915)  221  Fed.  36.  See  also 
In  re  Richards,  (1900)  103  Fed.  849; 
In  re  Kuffler.    (1899)    97  Fed.  187. 

Selection  hy  referee. —  If  the  creditors 
at  their  first  meeting  have  not  chosen  a 
trustee,  nor  requested  the  holding  of  an 
election,  nor  nominated  a  candidate,  the 
presiding  referee  may  appoint  a  trustee, 
especially  where  there  is  no  protest 
against  his  right  to  appoint  or  his  act  of 
appointment,  and  no  attempt  to  comply 
with  the  proper  form;  and  the  appoint- 
ment will  not  be  set  aside  by  the  court 
merely  because  the  creditors  wish  some 
one  else  to  act.  In  re  Brooke,  ( 1900)  100 
Fed.  432. 

But  where  the  referee  declines  to  ap- 
prove of  the  trustee  selected  by  the  cred- 
itors,  it  is  his  duty,  not  to  name  a  trustee, 
liTit  to  call  a  meeting  of  the  creditors  and 
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let  them  do  so.     In  re  Mackellar,  (1902) 
116  Fed.  547. 

Appointment  of  attorney  for  trustee. — 
J 'lie  general  rule  is  that  the  trustee  has 
the  right  to  select  his  own  attorney,  sub- 
ject only  to  the  control  of  the  court.  In  re 
Abram,  (N.  D.  Cal.  1900)  103  Fed.  272; 
In  re  Kusch,  (E.  D.  Wis.  1900)  105  Fed. 
607,  6  Am.  Bankr.  Rep.  565;  In  re  Baber, 
(E.  D.  Tenn.  1902)  119  Fed.  525,  9  Am. 
Bankr.  Rep.  406;  In  re  Columbia  Iron 
Works,  (E.  D.  Mich.  1904)  142  Fed.  234, 
14  Am.  Bankr.  Rep.  526. 

Court  will  not  inatruot  <m  to  attomey'e 
selection. —  Tlie  court  will  not  undertake 
to  give  any  direction  in  advance  to  a  trus- 
tee in  bankruptcy  in  the  matter  of  the 
employment  of  an  attorney;  the  trustee 
must  exercise  his  own  judgment,  in  the 
first  instance,  as  to  the  necessity  for  such 
employment.  In  re  Abram,  (N.  D.  Cal. 
1900)   103  Fed.  272. 

Error  to  allow  oreditora  to  select  attor- 
ney for  trustee, —  It  is  error  for  a  referee 
in  bankruptcy  to  permit  the  creditors  by 
a  majority  vote  to  select  the  attorney  for 
the  trustee.  In  re  Columbia  Iron  Works, 
(E.  D.  Mich.  1904)  142  Fed.  234,  14  Am. 
Bankr.  Rep.  526. 

Where  there  are  disagreements  between 
factions  of  creditors  as  to  the  manner  of 


administering  a  bankrupt  estate,  the  court 
will  not  approve  the  selection  by  the  trus- 
tee of  an  attorney  who  also  represents 
and  continues  to  act  for  certain  of  the 
creditors.  In  re  Columbia  Iron  Works, 
(E.  D.  Mich.  1904)  142  Fed.  234,  14  Am. 
Bankr.  Rep.  526;  In  re  Smith,  (C.  C.  A. 
6th  Cir.  1913)  203  Fed.  369. 

But  it  has  been  held  that  the  creditors 
should  appoint  the  trustee's  attorney  in 
the  same  manner  as  the  trustee  himself 
was  chosen.  In  re  Little  River  Lumber 
Co.,  (W.  D.  Ark.  1900)  101  Fed.  558,  3 
Am.  Bankr.  Rep.  682;  Matter  of  ,Sniitt> 
(N.  D.  N.  Y.)   1  Am.  Bankr.  Rep.  37. 

And  in  In  re  Arnett,  (W.  D.  Tenn. 
1901)  112  Fed.  770,  7  Am.  Bankr.  Rep. 
522,  it  was  held  that,  under  circumstances 
warranting  it,  the  court  will  appoint  coun- 
sel to  act  for  the  trustee. 

General  Orders  and  Forms. —  General 
Order  No.  13  jelates  to  "  appointment  and 
removal  of  trustee ;  "  No.  14  is  "  no  official 
or  general  trustee;  "  No.  15  is  "  trustee 
not  appointed  in  certain  cases;  "  No.  16 
is  "notice  to  trustee  of  his  appointment." 
Form  No.  22  is  "appointment  of  trustee 
by  creditors;  "  No.  23  is  "appointment  of 
trustee  by  referee;  "  No.  24  is  "notice  to 
trustee  of  his  appointment.' 
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Sec.  45.  Qualifications  of  Trustees. —  a  Trustees  may  be 
(1)   [Individuals.]    individuals  who  are  respectively  competent  to  per- 
form the  duties  of  that  office,  and  reside  or  have  an  office  in  the  judicial 
district  within  which  they  are  appointed,  or  [(1898)  30  Stat,  L.  557.] 


Competency  of  trustee. —  A  trustee 
should  be  wholly  free  from  all  entangling 
alliances  or  associations  that  might  in  any 
way  control  his  complete  independence 
•  and  responsibility.  In  re  Lewensohn, 
(S.  D.  N.  Y.  1899)  98  Fed.  576,  3  Am. 
Bankr.  Rep.  299;  Falter  v.  Reinhard, 
(1900)  104  Fed.  292,  affirmed  in  In  re 
McGill,  (C.  C.  A.  1901)  106  Fed.  57;  In  re 
Rekersdres,  (S.  D.  N.  Y.  1901)  108  Fed. 
206,  5  Am.  Bankr.  Rep.  811;  In  re  Day- 
ville  Woolen  Co.,  (1902)  114  Fed.  674; 
In  re  Evans,  (E.  D.  N.  C.  1902)  116  Fed. 
909,  8  Am.  Bankr.  Rep.  730;  In  re  Gor- 
don Supply,  etc.,  Ck).,  (M.  D.  Pa.  1904) 
129  Fed.  622,  12  Am.  Bankr.  Rep.  94; 
fn  re  Mangan,  (M.  D.  Pa.  1903)  133  Fed. 
1000,  13  Am.  Bankr.  Rep.  303;  In  re  Ket- 
terer  Mfg.  Co.,  (M.  D.  Pa.  1907)  155  Fed. 
087,  19  Am.  Bankr.  Rep.  646;  Matter  of 
Smith,  (N.  D.  N.  Y.)  1  Am.  Bankr.  Rep. 
37.  For  cases  to  the  same  effect  under 
prior  acts,  see  In  re  Clairmont,  (1868) 
1  Lowell  230,  5  Fed.  Cas.  No.  2.781;  In  re 
Powell.  (1S<;S)  2  Nat.  Bankr.  Reg.  45, 
19  Fed.  Cas.  No.  11,354;  In  re  Bogert, 
(1870)  3  Nat.  Bankr.  Reg.  651,  3  Fed. 
Cas   No.  1,600. 

A  bankrupt  who  has  not  been  discharged 
Is  not  a  proper  person  to  act  as  trustee  of 


the  estate  of  another  bankrupt.  In  the 
Matter  of  Smith,  (N.  D.  N.  Y.)  1  Am. 
Bankr.  Rep.  37. 

Alien  may  be  trustee. —  A  person  is  not 
disqualified  from  acting  as  a  trustee  in 
bankruptcy  because  he  is  an  alien,  if  he  is 
competent  to  perform  the  duties,  and  re- 
sides or  has  an  office  in  the  district,  and 
is  duly  chosen  by  the  creditors.  In  re 
Coe,  (S.  D.  N.  Y.  1907)  154  Fed.  162,  18 
Am.  Bankr.  Rep.  715. 

One  who  advised  commission  of  a^t  of 
bankruptcy  may  be  selected  as  trustee. — 
The  fact  that  one  who  is  chosen  by  the 
creditors  as  a  trustee  in  bankruptcy  ad- 
vised the  voluntary  assignment  under  the 
state  law  which  constituted  the  act  of 
bankruptcy  does  not  render  him  incom- 
petent as  trustee.  In  re  Blue  Ridge  Pack- 
ing Co.,  (M.  D.  Pa.  1903)  125  Fed.  619, 
11  Am.  Bankr.  Rep.  36. 

Mere  allegations  of  hostility  and  bias 
immaterial. —  When  one  of  the  bankrupt's 
creditors  has  been  chosen  as  trustee  by  the 
unanimous  vote  of  a  large  body  of  the 
creditors  present  at  the  meeting,  and 
nothing  appears  to  impugn  his  competency 
or  intefjrity,  his  election  will  not  be  set 
aside  by  the  court,  at  the  instance  of  the 
bankrupt,  on  allegations  by  the  latter  of 
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liostility  and  bias  against  him  on  the  part 
of  such  trustee,  especially  where  such  ani- 
mosity, if  it  exists,  may  have  been  caused 
by  the  bankrupt's  own  fault.  In  re  Lew- 
ensohn,  (S.  D.  N.  Y.  1899)  98  Fed.  576, 
3   Am.  Bankr.   Rep.  299. 

Director  of  corporation  cm  it9  trustee,—' 
Where  three  trustees  were  elected  for  a 
bankrupt  corporation,  it  haB  been  held 
that  it  is  no  ground  of  objection  that  one. 
of  them  is  a  director  of  such  corporation. 
In  re  Syracuse  Paper,  etc.,  Co.,  (N.  D. 
N.  Y.  1908)  164  Fed.  275,  21  Am.  Bankr. 
Rep.  174. 

Stockholder  in  creditor  corporation. —  It 
has  been  held  that  the  mere  fact  that  a 
trustee  is  a  stockholder  in  a  corporation- 
having  a  claim  filed  amounting  to  nearly 
one-half  of  the  bankrupt's  entire  indebted- 
ness,  and  that  it  might  become  the  trus- 
tee's duty  to  move  to  have  such  claim 
expunged  or  reduced,  did  not  "render  such 
trustee  ineligible  to  act.  In  re  Lazoris, 
(E.  D.  Wis.  1903)  120  Fed.  716,  10  Am. 
Bankr.  Rep.   31. 

Btookholder  and  attorney. —  But  where 
a  trustee  chosen  to  administer  the  assets 
of  a  bankrupt  corporation,  by  a  majority 
of  the  creditors,  was  not  only  a  stock- 
holder in  the  corporation,  but  had  been 
closely  associated  as  attorney  for  those 
who  had  previously  been  in  control,  and 
whose  management  was  not  .only  the  sub- 
ject of  criticism  but  might  call  for  action 
on  the  part  of  the  trustee  to  hold  them 
personally  responsible,  such  trustee, 
though  unobjectionable  personally,  should 
not  be  permitted  to  act  over  the  objec- 
tions of  a  minority.  In  re  Gordon  Supply, 
etc.,  Co.,  (M.  D.  Pa.  1904)  129  Fed.  622, 
12  Am.  Bankr.  Rep.  94. 

Attorney  for  creditors. — ^An  attorney 
for  the  creditors  is  competent  to  perform 
the  duties  of  a  trustee.  In  re  Margolies, 
(E.  D.  N.  Y.  1911)  191  Fed.  369.  But 
where  an  attorney  accepts  the  office  of 
trustee,  he  surrenders  for  the  time  his 
standing  in  the  court  of  bankruptcy  as 
an  attorney  far  creditors.  In  re  Evans, 
(E.  D.  N.  C.  1902)  116  Fed.  909,  8  Am. 
Bankr.  Rep.  730. 

Former  attorney  of  bankrupt. —  While 
a  bankrupt's  attorney  is  not  necessarily 
disqualified  to  be  elected  trustee  yet  on 
general  principles  and  in  the  majority  of 
cases,  it  is  inexpedient  and  before  he  is 
allowed  to  become  trustee  there  should 
be  some  evidence  that  his  choice  has  been 
brought  about  in  part,  at  least,  by  the 
activities  of  others  than  himself  and  the 
bankrupt.  In  re  Wink,  (D.  C.  Md.  1913) 
206  Fed.  348. 

Trustee  chosen  in  interest  of  bankrupt. 
—  The  decisions  are  unanimous  to  the 
effect  that  the  appointment  of  a  trustee 
will  be  disapproved  where  his  selection 
was  brought  about  by  the  bankrupt, 
or  by  others  in  the  interest  of  the  bankrupt. 
In   re   Etheridge    Furniture    Co.,    (D.    C. 


Ky.  1899)  92  Fed.  329,  1  Am.  Bankr.  Rep. 
115;    Falter    v,    Reinhard,    (S.    D.    Ohio 

1900)  104  Fed.  292,  4  Am.  Bankr.  Rep. 
782;  In  re  McGill,  (6th  Cir.  1901)  lUJ 
Fed.  57,  46  C.  C.  A  218,  6  Am.  Bankr. 
Rep.  156;  In  re  R^ersdres,   (S.  D.  N.  Y. 

1901)  106  Fed.  206,  5  Am.  Bankr.  Rep. 
811;  In  re  Henschel,  (S.  D.  N.  Y.  1901) 
109  Fed.  861,  6  Am.  Bankr.  Rep.  305; 
In  re  Dayville  Woolen  Co.,   (D.  C.  Conn. 

1902)  114  Fed.  674,  8  Am.  Bankr.  Rep. 
85;  In  re  Hanson,  (D.  C.  Minn.  1904) 
156  Fed.  717,  19  Am.  Bankr.  Rep.  235; 
In  re  Day,  (S.  D.  N.  Y.  1909)  174  Fed. 
164,  23  Am.  Bankr.  Rep.  56;  In  re  Van 
De  Mark,  (W.  D.  N.  Y.  1910)  176  Fed. 
287,  23  Am.  Bankr.  Rep.  760;  In  re  Sit- 
ting, (N.  D.  N.  Y.  1910  )182  Fed.  917, 
25  Am.  Bankr.  Rep.  682;  Matter  of 
Turner,  (D.  C.  Mass.  1908)  20  Am.  Bankr. 
Rep.   646. 

A  question  as  to  whether  there  is  any 
collusion  with  the  bankrupt  is  one  which 
should  be  definitely  disposed  of  before  the 
appointment;  and,'  if  there  appears  to  be 
reasonable  cause  to  believe  that  such  col- 
lusion exists,  the  referee  should  decline 
to  receive  the  collusive  votes.  In  re  Day- 
ville Woolen  Co.,  (D.  C.  Conn.  1902)  114 
Fed.  674,  8  Am.  Bankr.  Rep.  85. 

But  where  an  attorney's  retainer  for  a 
bankrupt  was  limited  to  the  filing  of  the 
bankrupt's  petition,  and  the-  latter  paid 
him  no  fee,  it  was  held  that  the  attorney 
was  not  disqualified  to  accept  claims 
from  creditors  sent  to  him  thereafter 
without  his  solicitation  or  the  procure- 
ment of  the  bankrupt,  and  to  vote  on  such 
claims  for  the  election  of  a  trustee. 
In  re  Cooper,  (E.  D.  Pa.  1905)  136  Fed. 
196,  14  Am.  Bankr.  Rep.  320. 

Friendly  trustee. —  There  are  instances, 
however,  where  a  "  friendly  "  trustee  may 
be  chosen;  harmony  of  action  between  an 
honest  bankrupt  and  an  honest  trustee 
tends  to  promote  the  creditors'  interests, 
and  there  is  no  law  against  the,  election 
of  a  person  as  trustee  merely  because  he 
is  acceptable  to  the  bankrupt.  Matter  of 
Turner,  (D.  C.  Mass.  1908)  20  Am. 
Bankr.  Rep.  646. 

Trustee's  residence. — The  phrase  **  reside 
or  have  an  office  "  has  reference  to  the 
actual  presence  of  the  trustee  within  the 
judicial  district,  rather  than  a  legal  or 
voting  residence.  In  re  Seider,  (E.  D. 
N.  Y.  1908)  163  Fed.  139,  20  Am.  Bankr. 
Rep.  708. 

Residence  where  assets  are  situated 
unnecessary. —  Where  a  majority  of  the 
creditors  in  number  and  in  amount  of 
claims  have  voted  for  one  person  for 
trustee,  the  referee  is  not  justified  in 
refusing  to  ratify  his  election  solely  be- 
cause he  does  not  reside  in  the  county 
where  the  assets  are  situated,  and  in  ap- 
pointing; another  person  trustee.  In  re 
Jacobs,  (W.  D.  Pa.  1907)  154  Fed.  988. 
IS    Am.   Bankr    Rep.   728. 
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(2)  [Corporations.]  corporations  authorized  by  their  charters  or  by 
law  to  act  in  such  capacity  and  having  an  office  in  the  judicial  district 
within  which  they  are  appointed.      [{1898)  30  Stat,  L,  557.] 

Sec.  46.  Death  or  Removal  op  Trustees. —  a  The  death  or  removal  of 
a  trustee  shall  not  abate  any  suit  or  proceeding  which  he  is  prosecuting  or 
defending  at  the  time  of  his  death  or  removal,  but  the  same  may  be  pro- 
ceeded with  or  defended  by  his  joint  trustee  or  successor  in  the  same  man- 
ner as  though  the  same  had  been  commenced  or  was  being  defended  by  such 
joint  trustee  alone  or  by  such  successor.     [{1898)  30  Stat.  L.  557.] 


Removal  of  trustee. —  Under  section  2 
(17),  supra,  courts  of  bankruptcy  are 
given  jurisdiction  to  remove  trustees  for 
cause,  upon  complaints  of  creditors.  This 
power  also  existed  under  the  Act  of  1867. 
See  Ex  p.  Perkins,  (1873)  5  Biss.  (U.  S.) 
254;  In  re  Stokes,  (1868)  1  Xat.  Bankr. 
Reg.  489,  23  Fed.  Cas.  No.  13,475;  In  re 
Adler,   (1874)   2  Woods  (U.  S.)   571. 

Power  to  remove. — Under  General  Order 
No.  13,  the  power  to  remove  a  trustee  is 
vested  in  the  judge  only.  In  re  Hare, 
(N.  D.  N.  Y.  1902)  119  Fed.  246,- 9  Am. 
Bankr.  Rep.  520;  In  re  Allen  B.  Wrisley 
Co.,  (C.  C.  A.  7th  Cir.  1904)  133  Fed. 
388,  13  Am.  Bankr.  Rep.  193 ;  In  re  E.  T. 
Kenney  Co.,  (D.  C.  Ind.  1905)  136  Fed. 
451,  14  Am.  Bankr.  Rep.  611. 

Referee  cannot  remove  trustee. —  An 
order  of  the  referee  purporting  to  remove 
a  trustee  in  bankruptcy  is  void.  In  re 
Berree,  (E.  D.  Pa.  1911)   185  Fed.  224. 

Ground  for  removal. —  The  joining  of 
the  trustee  with  the  bankrupt  to  effect  a 
composition  to  the  detriment  of  creditors, 
by  means  .of  false  representations  as  to 
the  assets,  is  ground  for  the  trustee's 
removal.  In  re  Allen  B.  Wrislev  Co.,  (C. 
C.  A.  7th  Cir.  1904)  133  Fed.  3SS,  13  Am. 
Bankr.  Rep.  193. 

Where  a  trustee  selects  as  his  attorney 
the  attorney  of  an  assignee  for  the  benefit 
of  creditors  with  whose  interests  the 
interests  of  the  estate  may  conflirt.  the 
only  remedy  is  the  removal  of  the  trustee. 
The  question  in  such  circumstances  is  not 
do  these  interests  necessarily  conflict,  but 
may  they  conflict.  It  is  the  dutj^  of  the 
trustees  to  recover  from  the  assignee  all 
the  property  of  the  estate.  If  he  and  the 
assignee  and  the  common  attorney  for  both 
of  them  are  in  such   close  relation   it   is 


clear  that  the  trustee  is  not  in  a  position 
to  clash  with  the  assignee  over  the  ques- 
tion of  what  the  latter  should  turn  over 
to  the  estate.*  The  trustee  should  not 
place  himself  in  such  position  in  relation 
to  another  as  to  give  any  color  to  a  sug- 
gestion that  he  is  not  acting  in  the  inter- 
ests of  the  estate  alone.  In  re  Forestier, 
(N.  D.  Cal.   1915)    222  Fed.  537. 

Change  of  residence  immaterial. — ^A  trus- 
tee in  bankruptcy,  who  at  the  time  of  his 
appointment  resided  in  the  district  of  his 
appointment,  and  who  then  had  and  still 
has  an  office  therein,  is  not  subject  to 
removal  l)ecause  he  has  changed  his  legal 
residence  to  another  district,  provided 
that  such  change  does  not  interfere  with 
the  performance  of  his  duties,  nor  render 
it  difficult  for  persons  interested  to  com- 
municate with  or  serve  notices  upon  him. 
In  re  Seider.  (E.  B.  N.  Y.  1908)  163  Fed. 
138.  20  Am.  Bankr.  Rep.  708. 

The  purpose  of  this  provision  of  the 
Bankruptcy  Law  was  to  prevent  the  abate- 
ment of  suits  involving  the  estate  of  the 
bankrupt  upon  a  va(iancy  in  the  office  of 
the  trustee,  and  it  makes  no  difference 
how  such  vacancv  occurs,  whether  bv  the 
death,  removal,  or  resignation  of  the  trus- 
tee, under  the  law  his  official  successor 
may  be  formally  made  a  party  to  the 
pending  proceedings,  and  the  cause  pro- 
ceeded with  just  as  though  it  had  been 
originally  instituted  by  such  successor, 
null  17.  Burr,  (1912)  64  Fla.  83,  59  So. 
787. 

Forms. —  No.  52  of  the  Forms  in  Bank- 
ruptcy (in  note  to  sec.  3o)  is  a  petition  for 
removal  of  trustee;  No.  53  is  a  notice  of 
the  petiti(m;  No.  54  is  an  order  for  re- 
moval of  trustee;  and  No.  56  is  an  order 
for  choice  of  a  new  trustee. 


Sec.  47.  Duties  of  Trustees. —  a  Trustees  shall  respectively  [{1898) 
30  Stat.  L.  557.] 

(1)  [Account  and  pay  over.]  account  for  and  pay  over  to  the  estates 
under  their  control  all  interest  received  by  them  upon  property  of  such 
estates ;    [  (1898)  30  Stat.  L.  557.] 

(2)  [Reduce  property  to  money  —  close  up  estate.]  collect  and  reduce  to 
money  the  property  of  the  estates  for  which  they  are  trustees,  under  the 
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direction  of  the  court,  and  close  up  the  estate  as  expeditiously  as  is  com- 
patible with  the  best  interests  of  the  parties  in  interest ;  and  such  trustees, 
as  to  all  property  in  the  custody  or  coming  into  the  custody  of  the  bank- 
ruptcy court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and 
powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings 
thereon ;  and  also,  as  to  all  property  not  in  the  custody  of  the  bankruptcy 
court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers  of 
a  judgment  creditor  holding  an  execution  duly  returned  unsatisfied; 
[  (Amended  1910,  which  excepted  pending  cases)  36  Stat.  L,  840.] 

As  originally  enacted  this  section  47a  (2)  read  as  follows: 

"(2)  collect  and  reduce  to  money  the  property  of  the  estates  for  which  they  are 
trustees^  under  the  direction  of  the  court,  and  close  up  the  estate  as  expeditiously  as 
is  compatible  with  the  best  interests  of  the  parties  in  interest."    [SO  Stat.  L.  557.] 

In  1910  it  was  amended  **  so  as  to  read  as  "  in  the  text. 


As  to 

Avoidance  of  preferences,  see  section 
606. 

Avoidance  of  fraudulent  transfers,  see 
sections  67e  and  TOe;  see  also  section 
70a    (4). 

Jurisdiction  of  referee,  see  section  38a 
(3)   and   (4). 

Jurisdiction  as  to  adverse  claimants, 
see  section  23a  and  h, 

Constniction  —  Construed  with  aeatian 
70. —  In  the  case  of  In  re  Hammond,  (N. 
D.  Ohio  1911)  188  Fed.  1020,  it  was  said 
that  the  lan^i^age  of  the  amendment  of 
1910  might  have  found  a  more  appropriate 
place  in  section  70  of  the  Act,  and  that 
the  two  sections  must  now  be  construed 
together,  in  view  of  which  a  trustee  can- 
not be  said  to  have  the  limited  title  of  the 
bankrupt  he  had  before  the  amendment. 

Purpose  of  sti^tute. —  Prior  to  the 
amendment  and  under  the  original  Act, 
several  of  the  Circuit  Courts  of  Appeals 
had  held  that  the  filing  of  the  petition 
in  bankruptcy  amounted  to  a  seizure  of 
the  property  of  the  bankrupt,  and  con- 
ferred upon  the  trustee  the  same  rights 
as  a  creditor  would  have  obtained  by  the 
levy  of  an  execution  or  attachment  at  the 
date  of  the  filing  of  the  petition.  But 
in  York  Mfg.  Co.  v.  Cassell,  (1906)  201 
U.  S.  344,  26  S.  Ct.  481,  50  U.  S.  (L.  ed.) 
782,  the  Supreme  Court  held  these  de- 
cisions to  be  unsoimd,  and  ruled  that  the 
trustee  simply  stood  in  the  shoes  of  the 
bankrupt,  and  took  the  property  subject 
to  every  claim  that  could  have  been  urged 
against  him.  The  amendment  of  1910  was 
passed  for  the  purpose  of  reinstating  the 
rule  as  declared  by  the  Circuit  Courts  of 
Appeals.  In  re  Farmers'  Co-operative 
Co.,  (D.  C.  N.  D.  1913)  202  Fed.  1005. 
See  also  In  re  Williamsburg  Knitting  Mill, 
(K.  D.  Va.  1911)  190  Fed.  871,  affirmed 
(1912)  193  Fed.  1020,  113  C.  C.  A.  87; 
In  re  Farmers'   Supply  Co.,    (N.  D.   Ga. 

1912)  196  Fed.  990;  In  re  WTiatley  Bros., 
(N.  D.  Ga.  1912)  199  Fed.  326;  In  re 
Farmers*  Co-operative  Co.,    (D.  C.  N.  D. 

1913)  202  Fed.  1008;  In  re  Morris,  CC.  C. 


A.  2d  Cir.  1913)  204  Fed.  770;  In  re  Rut 
land-Perry  Co.,  (E.  D.  S.  C.  1913)  205 
Fed.  200;  Pacific  State  Bank  v.  Coats, 
(C.  C.  A.  9th  Cir.  1913)  205  Fed.  618. 
Ann.  Cas.  1913E  846;  In  re  Phillips,  (W. 
D.  Wash.  1913)  209  Fed.  490;  Meier,  etc., 
Co.  V.  Sabin,  (C.  C.  A.  9th  Cir.  19\4) 
214  Fed.  231;  In  re  Chotiner,  (W.  D.  Pa. 
1914)  216  Fed.  916;  Brandt  v.  Mayhew, 
(C.  O.  A,  9th  Cir.  1914)  218  Fed.  422; 
Potter  Mfg.  Co.  v.  Arthur,  (C.  C.  A.  6th 
Cir.  1915)  220  Fed.  843;  Bank  of  North 
America  v.  Penn  Motor  Car  Co.,  (1912) 
235  Pa.  St.  194,  83  Atl.  622;  Sparks  v. 
Weatherly,  (1912)  176  Ala.  324,  58  So. 
280;  Jump  v.  Sparling,  (1914)  218  Mass. 
324,  105  N.  E.  878.  But  in  the  case  of 
In  re  Lane  Lumber  CJo.,  (C  C.  A.  9th  Cir. 
1914)  217  Fed.  550,  the  court  ruled  that 
the  effect  of  the  amendment  was  not  to 
vest  in  the  trustee,  as  against  all  secret 
or  unrecorded  liens,  a  title  'and  equity 
in  the  property,  for  the  benefit  of  the 
creditors  of  the  bankrupt,  superior  in 
character  to  that  of  the  lien  of  the  vendor 
in  all  instances  where  the  latter  has  failed 
to  disclose  his  claim  of  lien  by  some  ap- 
propriate proceeding  to  enforce  it  prior 
to  the  vesting  of  the  property  of  this  es- 
tate in  the  hands  of  the  trustee.  The 
court  held  that  the  amendment  was  not 
intended  to  prescribe  a  rule  by  which  the 
validity  or  priority  of  such  liens  was  to 
be  determined  or  enforced  but  was  de- 
signed only  to  clothe  the  trustee  with  the 
right  to  question  the  validity  of  any  lien 
claimed  against  the  property  of  the  estate 
which  might  be  defective  under  the  law 
creating  it,  notwithstanding  the  bankrupt 
might  have  been  estopped  to  do  so.  See 
also  Pacific  State  Bank  v.  Coats,  205  ed. 
618,  123  C.  C.  A.  634,  Ann.  Cas.  1913E 
846. 

The  amendment  of  1910  did  not  amend 
or  repeal  section  6  of  the  Bankruptcy 
Act  and  in  no  way  affected  the  provision 
of  that  section,  in  which  the  intention  of 
Congress  is  plainly  expressed,  that  the 
Bankruptcy  Act  shall  not  affect  the  allow- 
ance to  bankrupts  of  the  exemptions  which 
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are  prescribed  by  state  laws.  Brandt  v, 
Mayhew,  (C.  O.  A.  »th  Cir.  1914)  218 
Fed.  422. 

But  a  bankrupt  may  not  acquire  prop- 
erty at  the  expense  of  creditors  who 
trusted  him  and  through  the  exemption 
laws  and  the  provisions  of  the  Bankruptcy 
Act  actually  make  a  profit  out  of  the 
transaction.  The  trustee  represents  the 
several  creditors  with  varying  powers  and 
opportunities  appropriate  to  the  different 
status  of  the  several  creditors.  In  re 
Stern,  (N.  D.  Ohio  1913)  208  Fed.  488. 
See  also  In  re  Nunemaker,    (N.  D.  Ohio 

1913)  208  Fed.  491. 

Not  retroactive. —  The  amendment  of 
1910  was  not  retroactive.  Arctic  Ice 
Mach.  CJo.  V.  Armstrong  County  Trust  CJo., 
(C.  C.  A.  3d  Cir.  1911)  192  Fed.  114; 
In  re  Farmers'  Co-operative  Co.,  (D.  C. 
N.  D.  1913)  202  Fed.  1006;  In  re 
Schneider,  (E.  D.  Pa.  1913)  203  Fed.  589. 

Nor  was  the  effect  of  the  amendment 
an  impairment  of  then  existing  rights. 
Holt  V.  Henley,  (1914)  232  U.  S.  637,  34 
S.XJt.  459,  68  U.  8.  (L.  ed.)  767,  reversing 
(C.  C.  A.  4th  Cir.  1912)  193  Fed.  1020; 
Deupree  t'.   Watson,    (C.   C.  A.   6th   Cir. 

1914)  216  Fed.  483. 

The  terms  "property"  and  "estates" 
of  bankrupts  are  used  in  section  47a  (2) 
in  the  broadest  sense,  and  are  intended 
to  include  every  species  of  property,  not 
legally  exempt,  that  can  be  made  avail- 
able for  the  benefit  of  creditors.  In  re 
Baudouine,  (S.  D.  N.  Y.  1899)  96  Fed. 
636,  3  Am.  Bankr.  Rep.  55. 

Collection  and  reduction  of  assets. —  It 
is  mandatory  that  the  trustee  should,  as 
expeditiously  as  may  be  compatible  with 
the  best  interests  of  the  estate,  collect 
and  reduce  to  money  all  the  assets  thereof, 
in  accordance  with  the  statutory  provision. 
In  re  Baudouine,  (S.  D.  N.  Y.  1899)  96 
Fed.  536,  3  Am.  Bankr.  Rep.  65;  In  re 
Baber,  (E.  D.  Tenn.  1902)  119  Fed.  520, 
9  Am.  Bankr.  Rep.  406;  In  re  Mertens, 
(N".  D.  N.  Y.  1904)  131  Fed.  507,  12  Am. 
Bankr.  Rep.  698;  In  re  Reinboth,  (C.  C 
A.  2d  Cir.  1907)  157  Fed.  672,  19  Am. 
Bankr.  Rep.  15;  In  re  Hecox,  (C.  C.  A. 
8th  Cir.  1908)  164  Fed.  823,  21  Am. 
Bankr.  Rep.  314;  In  re  Munger  Vehicle 
Tire  Co.,  (C.  C.  A.  2d  Cir.  1908)  168  Fed. 
910,  21  Am.  Bankr.  Rep.  396;  In  re  Kess- 
ler,  (C.  C.  A.  2d  Cir.  1911)  186  Fed.  127; 
In  re  Goodman,  (N.  D.  Ohio  1912)  196 
Fed.  566. 

A  trustee  in  bankruptcy  is  hound  to  use 
due  diligence  to  get  in  the  assets  of  the 
estate,  and  may  be  charged  in  his  account 
with  the  value  of  assets  which  never  came 
into  his  possession  if  he  failed  in  his  duty; 
and  where  a  prima  facie  case  of  negli- 
gence is  shown,  the  burden  rests  on  him 
to  disprove  it.  In  re  Reinboth,  (2d  Cir. 
1907)  157  ed.  672,  85  C.  C.  A.  340,  16 
L.  R.  A.   (N.  S.)   341. 

A  bankrupt's  trustee,  representing  not 


only  the  bankrupt  but  the  general  cred- 
itors, must  realize  from  the  estate  all  that 
he  can  for  distribution.  In  re  Kessler, 
(C.  C.  A.  2d  Cir.  1911)   186  Fed.  127. 

Assessment  of  stockholders, — A  court  of 
bankruptcy  has  power,  in  a  proper  case, 
to  order  an  assessment  on  the  stockhold- 
ers of  a  bankrupt  corporation  for  unpaid 
subscriptions,  which  constitute  a  trust 
fund  for  the  benefit  of  its  general  cred- 
itors, and  the  gtockholders  are  not  neces- 
sary parties  to  an  application  for  such  an 
order.  In  re  Miller  Electrical  Maintenance 
Co.,  (W.  D.  Pa.  1901)  111  Fed.  616,  6 
Am.  Bankr.  Rep.  701. 

Trustee's  right  to  collect  assets. —  Prior 
to  the  amendment  of  1910  a  trustee  in 
bankruptcy  was  vested  with  no  better 
right  or  title  to  the  bankrupt's  property 
than  belonged  to  the  bankrupt  at  the  time 
when  the  trustee's  title  accrued.  He 
"  stood  in  the  shoes  of  the  bankrupt,"  and 
had  no  greater  right.  But  the  amendment 
changed  this  rule.  In  re  Smith,  (E.  1). 
Wis.  1912)  198  Fed.  876.  See  also  Satt- 
ler  V.  Slonimsky,  (E.  D.  Pa.  1912)  190 
Fed.  692. 

Since  the  amendment  of  1910  decisions 
holding  that  a  trustee  has  no  other  right 
than   belonged   to   the   bankrupt   are   no 
longer  controlling.     The  trustee  now  has 
all  the  rights,  remedies  and  powers  of  a 
judgment   creditor   holding   an   execution 
returned  unsatisfied.  In  re  Gehris'-Herbine 
Co.,    (E.    D.    Pa.    1911)     188    Fed.    602; 
In  re  Hartdagen,    (M.  D.  Pa.  1911)    189 
Fed.  646;  In  re  Waite-Robbins  Motor  Co., 
(D.  C.  Mass.  1911)    192  Fed.  47;   In  re 
Downing,    (N.   D.  N.  Y.   1912)    192  Fed. 
683;  Sturdivant  Bank  v.  Schade,   (C.  C. 
A.   8th  Cir.    1912)    196   Fed.    188;    In  re 
Osborn,  (C.  C.  A.  9th  Cir.  1912)  196  Fed. 
257 ;  In  re  J.  S.  Appel  Suit  &  Cloak  Co.,  , 
(D.  C.  Colo.   1912)    198  Fed.  a22;  In  re 
Dancy  Hardware  &  Furniture  Co.,  (N.  D. 
Ala.  1912)    198  Fed.  336;  In  re  Kreuger, 
(E.  D.  Ky.    1912)    199   Fed.   367;    In  re 
Groezinger,    (N.   D.   Pa.    1912)    199   Fed. 
935;  In  re  Merry,   (D.  C.  Me.  1913)   201 
Fed.   369;    In  re  Nuckols,    (E.  D.  Tenn. 
1912)    201    Fed.    437;    In   re    East    End 
Mantel  &  Tile  Co.,  (W.  D.  Pa.  1913)  ^02 
Fed.   275;    In  re  Anson   Mercantile  Co., 
(N.  D.  Tex.  1911)  203  Fed.  871;  Millikin 
V.  Second  Nat.  Bank  of  Baltimore,  (C.  C. 
A.   4th    Cir.    1913)    206   Fed.    14;   /»   re 
Waters-Colver  Co.,    (E.  D.  N.  Y.    1913) 
206   Fed.   846;    Gage  Luniber  Co.  v.  Mc- 
Eldowney,    (C.  C.  A.  6th  Cir.   1913)   207 
Fed.    255;    In    re   Codori,     (M.    D.    Pa. 
1912)  207  Fed.  784;  In  re  Superior  Drop 
Forge  &  Mfg.  Co.,  (N.  D.  Ohio  1913)  208 
Fed.   813;   Triumph   Elec.  Co.  v.   Patter- 
son,  (C.  0.  A.  8th  Cir.  1914)  211  Fed.  244; 
Cooper   Grocery   Co.  v.   Park,    (C.  C.   A. 
6th  Cir.   1914)    218  Fed.  42;   Massachu- 
setts Bonding,  etc.,  Co.  v,  Kemper,  (C.  C. 
A.   6th   Cir.   1915)    220  Fed.   847;   In  re 
Richheimer,  (C.  C.  A.  7th  Cir.  1915)  221 
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Fed.  16;  Corey  v,  Blackwell  Lumber  Co., 
(1913)  24  Idaho  642,  135  Pac.  742;  Craw- 
ford V.  Mandell,  (Mich.  1912)  138  N.  W. 
705;  Marcus  Shipping  Assoc,  v.  Barnes, 
(1915)   169  la.  377,  151  N.  W.  525. 

In  his  representative  capacity  a  bank- 
rupt's trustee  may  assert  claims,  avoid 
preferences,  and  collect  assets  where  the 
bankrupt,  if  there  had  been  no  bank- 
ruptcy, could  not  act.  In  re  Kessler,  (C. 
C.  A.  2d  Cir.  1911)   186  Fed.  127. 

Unrecorded  conditional  8<Ue. — Before  the 
amendment,  the  trustee's  title  as  against 
a  claim  under  an  unrecorded  conditional 
sale,  though  the  state  law  required  record, 
did  not  prevail.  It  was  to  obviate  this, 
among  other  things,  that  the  section  was 
amended.     In  re  Bazemore,    (N.  D.  Ala. 

1911)  189  Fed.  236;  In  re  Calhoun  Sup- 
ply Co.,  (N.  D.  Ala.  1911)   189  Fed.  537. 

Unrecorded  chattel  mortgage. — ^This  sec- 
tion does  not  affect  the  priority  of  the 
holder  of  an  unrecorded  chattel  mortgage 
over  prior  creditors  of  the  mortgagor 
where  the  state  law  makes  unrecorded 
chattel  mortgages  invalid  only  as  against 
subsequent  cr^itors  of  the  mortgagor 
without  notice.     In  re  Riehl,   (D.  C.  Md. 

1912)  200  Fed.  465. 

A  trustee  is  not,  like  a  receiver,  a  mere 
caretaker  and  manager  of  the  estate  to 
execute  the  orders  of  the  court  in  the 
progress  of  administration,  but  he  is  the 
agent  of  the  creditors,  selected  by  them 
as  a  man  of  affairs  to  conduct  the  busi- 
ness of  collecting  the  assets  and  distribut- 
ing the  proceeds  among  the  creditors. 
The  statute  invests  him  with  the  title  of 
the  bankrupt,  and  makes  him  not  only 
quasi  owner,  but  the  owner  pro  hao  of 
all  the  property  and  rights  of  action  be- 
longing to  the  bankrupt.  The  manage- 
ment of  the  estate  is  committed  to  his  dis- 
cretion, and  he  is  expected  to  exercise  his 
powers  and  discharge  his  duties  with  the 
same  intelligence  that  an  owner  would  do, 
subject,  of  course,  primarily,  to  the  super- 
vision of  the  creditors  in  their  meetings 
called  for  the  purpose,  and  the  whole  ad- 
ministration subject  to  the  supervision  of 
the  court  of  bankruptcy.  In  re  Baber, 
(E.  D.  Tenn.  1902)  119  Fed.  520,  9  Am. 
Bankr.  Rep.  406. 

Right  to  possession. —  On  an  adjudica- 
tion in  bankruptcy  the  trustee,  on  his 
appointment,  is  entitled  to  the  possession 
of  property  of  the  bankrupt  in  the  posses* 
sion  of  tt  receiver  appointed  by  a  state 
court  within  four  months;  and  if  such 
right  is  not  recognized  it  is  competent 
for,  and  the  duty  of,  the  Bankruptcy  Court 
to  enforce  it.  Hooks  i*.  Aldridge,  (C.  C. 
A.  6th  Cir.  1906)  145  Fed.  805,  16  Am. 
Bankr.  Rep.  658;  In  re  Hecox,  (C.  C.  A. 
8th  Cir.  1908)  164  Fed.  823,  21  Am. 
Bankr.  Rep.  314. 

Right  to  subrogation, — ^A  bankrupt's 
trustee  may  pay  out  of  the  funds  in  his 
hands  a  debt  secured  by  collateral  in  ex- 


cess of  the  amount  thereof,  and  claim  sub- 
rogation to  the  rights  of  the  creditor,  for 
the  benefit  of  the  general  creditors.  In 
re  Kessler,  (C.  C.  A.  2d  Cir.  1911)  186 
Fed.  127. 

A  trustee  in  hankru^toy  represents  only 
creditors  who  were  such  at  the  time  of  the 
filing  of  the  petition,  and  he  cannot  assert 
rights  as  the  representative  of  creditors 
who  were  parties  to  a  prior  composition 
with  the  bankrupt  which  they  have  not 
sought  to  avoid.  Batchelder,  etc.,  Co.  v. 
Whitmore,  (C.  C.  A.  1st  Cir.  1903)  122 
Fed.  355,  10  Am.  Bankr.  Rep.  641. 

Trust  funds  wrongfully  appropriated  by 
a  bankrupt  and  mingled  with  his  own 
funds  in  a  bank  do  not  vest  in  the  bank- 
rupt's trustee  by  virtue  of  the  amendment 
to  this  section.  In  re  Dunn,  (E.  D.  Ark. 
1912)    193  Fed.  212. 

Property  in  the  possession  of  the  bank- 
rupt under  bailment  for  sale  belongs  to 
the  bailor  and  not  to  the  trustee  in  bank- 
ruptcy. In  re  Reynolds,  (E.  D.  Ky.  1912) 
203  Fed.  162. 

A  defectively  aoknowledged  mortgage 
constitutes  a  superior  lien  to  the  demand 
of  a  trustee  in  bankruptcy.  Pacific  State 
Bank  t?.  Coats,  (C.  C.  A.  9th  Cir.  1913) 
205  Fed.  618,  Ann.  Cas.  1913E  846. 

Property  encumbered  by  liens, —  "The 
trustee  may  elect  to  refuse  to  take  posses- 
sion of  property  encumbered  by  liens  to 
such  an  extent  that  there  is  not  sufficient 
equity  to  justify  administration  thereon; 
and  this  not  because  of  any  want  of  power 
or  jurisdiction  in  the  court,  but  because 
it  would  be  an  abuse  of  official  discretion 
on  the  part  of  the  court  and  its  officers 
to  administer  upon  the  property  so  situ- 
ated. Until  the  trustee  makes  his  elec- 
tion, all  the  property  of  the  bankrupt  is 
in  the  custody  of  the  court  by  operation 
of  law.  Where  the  value  of  property  is 
insufficient  to  pay  off  incumbrances,  the 
practice  is  to  declare  it  burdensome,  or, 
in  the  alternative,  to  hold  it  subject  to 
such  application  as  the  mortgagee  may 
make  to  the  court  for  the  satisfaction  of 
his  lien."  In  re  Hasie,  (N.  D.  Tex.  1913) 
206  Fed.  789.  See  also  the  note  to  section 
70a  preceding  clause  ( 1 ) . 

Recovery  of  concealed  property  from 
bankrupt. — "  When,  the  evidence  shows  the 
recent  possession  by  the  bankrupt  of  thou- 
sands of  dollars'  worth  of  property  and 
but  small  sales  comparatively,  and  no 
money  or  proceeds  if  sold,  and  but  a  small 
amount  of  the  property  on  hand  and  no 
uncollected  accounts,  no  loss  or  destruc- 
tion, etc.,  of  goods,  and,  added  to  this, 
there  is  substantial  evidence  that  goods 
were  shipped  away  by  the  bankrupt  as 
baggage  and  not  accounted  for  and  the 
bankrupt  made  no  payments  which  could 
account  for  the  disappearance  of  the  pro- 
ceeds if  the  goods  were  sold,  we  can  arrive 
at  but  one  conclusion,  and  that  is  that  the 
bankrupt  has   either   the  goods  or   their 
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proceeds  in  coucealment."  Ray,  District 
Judge,  in  In  re  Silverman,  (N.  D.  N.  Y. 
1913)    206  Fed.  960. 

Garnishment  of  dividend. —  The  right  to 
garnishci!  a  dividend  payable  to  a  creditor 
of  the  baxikrupt  is  not  generally  recog- 
nized. In  re  American  Electric  Tel.  Co., 
(C.  C.  A.  7th  Cir.  1914)  211  Fed.  88.  See 
also  In  re  Cunningham,  (1879)  9  Cent. 
L.  J.  208,  19  Nat.  Bankr.  Reg.  276,  Fred 
Cas.  No.  3,478;  Re  Hollander,  (D.  C  Md. 
1910)  181  Fed.  1019;  In  re  Argonaut 
Shoe  Co.,  (1911)  187  Fed.  784,  109  C.  C. 
A.  632. 

In  the  case  of  In  re  Kranich,  (1910) 
182  Fed.  849,  the  court  permitted  a  gar- 
nishment proceeding  to  be  enforced,  bas- 
ing its  judgment  on  the  ground  that  the 
only  objector  had  failed  to  establish  his 
right  to  the  fund  and  the  fact  that  a 
judgment  had  been  rendered  in  the  state 
court  and  that  the  trustee  was  not  oppos- 
ing the  garnishment.  The  court  insisted, 
however,  that  the  allowance  must  be  ac- 
cepted as  purely  ex  gratia.  And  in  the 
case  of  In  re  St.  Alban's  Foundry  Co., 
(1900)  4  Am.  Bankr.  Rep.  594,  the  referee 
permitted  the  garnishment  of  a  dividend 
where  the  bankrupt  had  been  served  aa 
garnishee  previous  to  the  bankruptcy  pro- 
ceedings. 

Actions  by  trustee. —  Scope  of  treat- 
ment,—  In  the  performance  of  his  duties, 
under  section  47a  (2),  a  trustee  in  bank- 
ruptcy has  the  undoubted  right  to  bring 
action  in  any  suitable  form  for  the  pur- 
pose of  recovering  possession  of  the  prop- 
erty of  the  bankrupt  estate,  or,  as  ex- 
pressed in  the  Act,  for  the  purpose  of 
collecting  and  reducing  the  assets  to 
money.  This  subject  has  necessarily  been 
considered  under  several  sections  through- 
out the  statute,  and  it  would  serve  no  use- 
ful purpose  to  reiterate  here  such  matters 
as  are  fully  set  out  elsewhere;  thus  the 
jurisdiction  of  the  referee  to  make  an 
order  to  turn  over  property  to  the  trustee 
in  bankruptcy  has  been  considered  under 
section  38a  (4),  and  also  incidentally 
under  section  236;  and  the  right  to  en- 
force such  an  order  by  proceedings  for 
contempt  has  been  treated  generally  under 
section  41a  (1).  The  right  to  proceed 
against  adverse  claimants,  and  the  juris- 
diction of  actions  of  that  character,  have 
been  considered  under  section  236;  while 
actions  in  the  Circuit  Court  (now  the  Dis- 
trict Court),  by  oi*  against  adverse  claim- 
ants, have  been  considered  under  section 
23a.  So,  also,  under  section  606,  con- 
sideration has  been  given  to  actions  for 
the  recovery  of  voidable  preferences;  and 
the  right  of  the  trustee  to  recover  prop- 
erty transferred  in  fraud  of  creditors 
within  the  four-months  period  is  consid- 
ered under  section  67e;  while  his  right 
to  recover  property  transferred  generally 
in  fraud  of  creditors  has  been  considered 
under  section  70e,  and  the  trustee's  rights 


generally,  as  the  owner  of  the  property  of 
the  bankrupt  estate,  have  been  considered 
under  the  various  subdivisions  of  section 
70. 

Right  to  sue. —  The  trustee's  right  to 
sue  is  incident  to  his  title  and  duty  in 
the  premises  and  it  is  not  necessary  for 
him  to  obtain  an  order  of  the  Bankrupt 
Court  to  justify  him  in  maintaining  a 
suit  for  the  protection  of  the  estate  com- 
mitted to  him.  Chism  r.  Citizens'  Bank, 
(1900)  77  Miss.  699,  27  So.  637. 

Truateei's  duty  to  litigate  questions,  etc. 
—  In  In  re  Baird,  (E.  D.  Pa.  1902)  lia 
Fed.  960,  7  Am.  Bankr.  Rep.  448,  Mc- 
pherson, J.,  said :  "  It  is  certainly  not 
the  duty  of  a  trustee  to  litigate  every 
question  that  may  be  called  to  his  notice 
by  the  creditors,  however  frivolous  or  ap- 
parently lacking  in  support  it  may  be. 
On  the  other  hand,  he  should  not  be  per- 
mitted, by  requiring  indemnity  in  every 
instance  against  the  costs  and  expenses 
of  a  suit,  to  cast  the  risk  of  controversy 
upon  the  particular  creditor  who  may  re^ 
quest  him  to  undertake  it.  A  general  rule 
upon  this  subject  would  be  very  difficult 
to  lay  down,  and  I  shall  not  essay  the 
enterprise.  It  may  be  safely  said,  how- 
ever, that  if  a  trustee  bears  in  mind  that 
he  is  the  representative  of  the  estate  con- 
sidered as  a  whole,  is  bound  to  be  vigilant 
and  attentive  in  advancing  its  interests, 
and  is  under  obligation  to  seek  to  carry 
out  in  the  strictest  good  faith  the  pro- 
visions of  the  Bankrupt  Act  where  tiiey 
seem  to  apply  plainly  to  tlie  estate  com- 
mitted to  his  charge,  he  is  not  likely  to 
go  far  wrong  in  doing,  or  in  refusing  to 
do,  what  may  be  asked  of  him  by  the 
creditors.  In  doubtful  cases  the  referee 
and  the  court  will  solve  his  perplexities." 

But  it  has  been  held  that  the  trustee 
will  not  be  permitted  to  seek  the  advice 
of  the  court  upon  a  mere  question  of  law 
about  which  he  should  have  consulted  an 
attorney,  or,  if  necessary,  tested  the  ques- 
tion by  an  action  at  law.  In  re  Baber, 
(E.  D.  Tenn.  1902)  119  Fed.  620,  9  Am. 
Bankr.  Rep.  406. 

On  an  application  of  a  trustee  in  bank- 
ruptcy to  the  court  for  advice  as  to 
whether  he  should  file  a  petition  to  have 
the  claim  of  a  creditor  expunged  for  fraud, 
the  referee  has  no  authority  to  hear  and 
determine  the  subject  matter  of  such  pe- 
tition on  the  merits.  In  re  Baber,  (E.  D. 
Tenn.  1902)  119  Fed.  520.  9  Am.  Bankr. 
Rop.  406. 

Trustee  should  have  prohahle  cause  for 
action. —  The  duty  of  the  trustee  to  in- 
stitute litigation  does  not  mean  that  he 
shoiOd  burden  the  assets  of  the  estate 
with  costs  and  expenses  arising  out  of 
all  manner  of  questions  that  may  be  pre- 
sented for  litigation.  There  should  be 
probable  cause  at  least  for  believing  that 
a  right  of  action  exists  before  the  bank- 
rupt   estate     is     so    burdened.      In    rt 
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Meadows,   (W.  D.  N.  Y.  1910)    181  Fed. 
911. 

When  trustee  may  abandon  claimt. —  It 
is  not  the  privilege  of  a  trustee  in  bank- 
ruptcy to  use  the  estate  committed  to  his 
charge  to  settle  questions  of  law  which 
may  arise;  and  if  success  is  doubtful  in 
case  of  a  claim  alleged  to  be  due  the  es- 
tate, and  the  result,  if  successful,  will 
not  enhance  the  value  of  the  estate  after 
paying  the  expense,  it  is  his  duty  as  a 
general  rule  to  abandon  the  claim,  unless 
at  least  a  substantial  majority  of  the  cred- 
itors desire  the  litigation  to  proceed.  In 
re  Harper,  (N.  D.  N.  Y.  1910)  176  Fed. 
412,  23  Am.  Bankr.  Rep.  918. 

Suit  against  corporation  of  which  trus- 
tee is  direotor, — Where  one  of  three  trus- 
tees of  a  bankrupt  corporation  is  also  one 
of  its  directors,  an  action  against  all  of 
the  directors  may  be  maintained  by  the 
other  trustees.  In  re  Syracuse  Paper,  etc., 
Co.,  (N.  D.  N.  Y.  1908)  21  Am.  Bankr. 
Rep.  174. 

Trustee  cannot  sue  on  agreement  toith 
state  receiver. — ^A  bankrupt's  trustee  has 
no  right  to  sue  on  an  agreement  made  be- 
tween state  receivers  of  the  bankrupt  and 
one  of  its  creditors.  Love  v,  £}xport  Stor- 
age Co.,  (C.  C.  A.  6th  Cir.  1906)  143  Ted. 
1,  16  Am.  Bankr.  Rep.  171. 

//  the  trustee  has  a/n  adequate  remedy 
at  law,  a  bill  in  equity  cannot  be  main- 
tained in  any  court.  Whatever  equitable 
jurisdiction  may  have  been  conferred  upon 
the  District  Court  by  the  Bankruptcy  Act 
is  confined  to  controversies  relating  to  a 
bankrupt  estate.  Within  this  limited  area 
whether  or  not  a  bill  in  equity  may  be 
maintained  must  be  tested  by  the  ordi- 
nary rules  that  govern  bills  before  any 
other  tribunal,  and  perhaps  the  most 
familiar  test  is  to  inquire  whether  the 
plaintiff  has  an  adequate  remedy  at  law. 
Seasler  v.  Nemcof,  (E.  D.  Pa.  1910)  183 
Fed.  656. 

Duty  to  bring  suit  on  request. —  It  is 
the  duty  of  a  trustee,  on  the  request  of  a 
creditor,  to  bring  an  action  to  set  aside 
a  fraudulent  transfer,  and  if  he  refuses 
to  do  so  any  person  interested  may  bring 
the  same  in  his  own  name..  Casey  t;. 
Baker,  (N.  D.  N.  Y.  1914)   212  Fed.  247. 

Necessity  of  averring  deficiency  of  as- 
sets.— Where  a  transfer  is  alleged  to  have . 
been  fraudulent  as  to  creditors,  and  in- 
solvency is  alleged  to  have  existed  at  the 
time,  the  trustee  is  in  the  position  of  a 
creditor  who  has  proved  by  an  execution 
returned  unsatisfied  that  a  deficiency  of 
assets  exists.  There  is,  therefore,  no  ne- 
cessity for  its  averment  in  the  statement 
of  claim.  Kraver  v.  Abrahams,  (E.  D. 
Pa.  1913)   203  Fed.  782. 

Trespass  on  the  case  for  conspiracy, — 
This  section  as  amended  entitled  the  trus- 
tee to  bring  an  action  on  the  case  based 
on  a  conspiracy  to  fraudulently  secrete 
and  transfer  the  property  of  the  bankrupt. 


Sattler  v.  Slonimaky,    (E.  D.  Pa.   1912) 
199  Fed.  692. 

Sales  of  property. —  Court  has  discre- 
tionary control  of  sales. —  As  respects 
trustees,  and  their  proceedings  in  selling 
the  property  of  bankrupts,  section  47^ 
(2)  vests  the  Bankruptcy  Court  with 
complete  discretionary  power  of  control. 
In  re  Benjamin,  (C.  C.  A.  2d  Cir.  1905) 
136  Fed.  175,  14  Am.  Bankr.  Rep.  481; 
In  re  Knox  Automobile  Co.,  (D.  C.  Mass. 
1913)  210  Fed.  569.  And  see  also  the 
annotation  under  section  70&. 

Sale  muMt  be  for  fair  consideroition. — 
The  trustee  has  no  power  or  authority  to 
divest  himself  of  title  to  any  portion  of 
the  estate,  except  for  full  and  fair  con- 
sideration. In  re  Nunn,  (S.  D.  Qa.)  2 
Am.  Bankr.  Rep.  664. 

May  sell  remainder  interest. —  The 
Bankruptcy  Court  has  jurisdiction  to  eell 
a  remainder  interest  of  the  bankrupt  in 
certain  real  property,  and  pay  off  a  judg- 
ment lien  thereon  if  the  proceeds  be  suf- 
ficient for  that  purpose,  in  order  to 
preserve  the  equity  in  the  property  for 
the  general  creditors,  but  the  judgment 
lien  and  all  rights  accruing  therefrom 
must  be  respected.  In  re  Arden,  (E.  D. 
N.  Y.  1911)   188  Fed.  475. 

Determination  of  validity  of  mortgage. 
— A  Bankruptcy  Court  in  a  proceeding  by 
the  trustee  asking  for  authority  to  sell 
the  land  has  no  jurisdiction  to  determine 
the  validity  of  a  mortgage  on  the  land 
against  the  objection  of  the  mortgagee, 
but  the  trustee  must  proceed  by  a  plenary 
suit  to  remove  the  incumbrance.  In  re 
Henderson,  (N.  D.  Ga.  1913)  206  Fed. 
139. 

Sales  free  from  incumbrances. —  The 
Bankruptcy  Court  has  jurisdiction,  under 
proper  circumstances,  to  order  a  sale  by 
the  trustee  of  the  property  of  the  bank- 
rupt, free  and  clear  from  mortgages  or 
other  liens,  by  preserving  and  transfer- 
ring the  claims  to  the  fund  thus  provided. 
In  re  Pittelkow,  (1899)  92  Fed.  901, 
citing  the  following  cases  decided  under 
the  Bankruptcv  Acts  of  1841  and  of  1867: 
Ew  p.  City  Bank,  (1845)  3  How.  292,  11 
U.  S.  (L.  ed.)  603;  Nugent  V.  Boyd, 
(1845)  3  How.  426.  11  U.  S.  (L.  ed.) 
664;  Houston  v.  City  Bank,  (1848)  6 
How.  486,  12  U.  S.  (L.  ed.)  526;  Rav  r. 
Norseworthy,  (1874)  23  Wall.  128,  23  V. 
6.  (L.  ed.)  116;  Factors,  etc.,  Ins.  CJo.  r. 
Murphy,  (1884)  111  U.  S.  738,  4  S.  Ct. 
679,  28  U.  S.  (L.  ed.)  582;  In  re  Kirt- 
land,  (1873)  10  Blatchf.  515,  14  Fed.  Cas. 
No.  7,851;  Sutherland  v.  Lake  Superior 
Ship  Canal  R..  etc.,  Co.,  (1874)  9  Nat. 
Bankr.  Reg.  298,  23  Fed.  Cas.  No.  13,643; 
In  re  Sacchi,  (1872)  10  Blatchf.  (U.  S.) 
29,  21  Fed.  Cas.  No.  12,200;  In  re  Brink- 
man,  7  Nat.  Bankr.  Reg.  421,  4  Fed.  Cas. 
No.  1,884;  In  re  Kahley,  (1870)  2  Biss 
383,  14  Fed.  Cas.  No.  7,593;  Foster  r. 
Ames,   (1869)    1  Lowell  313,  9  Fed.  Cas. 
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No.  4,965)  In  re  Mead,   (1893)    58  Fed. 
312. 

"  The  court  may  direct  the  trustee  to 
sell  the  property  free  from  whatever  mort- 
gage lien  may  be  found  to  exist  upon  it, 
or  the  court  may  direct  that  it  may  be 
sold  subject  to  such  lien,  or  the  trustee 
may  be  directed  to  appear  in  the  state 
court  and  represent  tne  interest  of  the 
bankrupt  estate  in  foreclosure  proceedings 
in  that  court.'*  In  re  San  Gabriel  Sana- 
torium Co.,  (0.  0.  A.  1900)  102  Fed. 
310. 

"It  is,  however,  the  duty  of  the  court 
to  consider  the  interests  of  mortgagees 
and  other  secured  creditors  as  well  as 
those  of  the  general  creditors;  and,  unless 
it  is  apparent  (1)  that  the  mortgaged 
premiums  in  the  given  case  will  -probably 
realize  upon  a  sale  an  amount  substan- 
tially in  excess  of  the  mortgage,  and 
(2)  that  there  are  no  complications,  bv 
dower  rights,  conveyances,  or  other  condi- 
tions, which  require  foreclosure  under  the 
mortgage,  the  power  to  proceed  sum- 
marily by  sale,  including  the  interest  of 
the  mortgagees,  should  not  be  exercised." 
In  re  Pittelkow,   (1899)    92  Fed.  903. 

A  sale  of  the  bankrupt's  real  estate  by 
the  trustee  free  of  liens  will  not  be  ordered 
by  the  Bankruptcy  Court  "unless  the 
court  is  satisfied  that  the  interest  of  the 
general  creditors  would  thus  be  advanced, 
and  that  the  interest  of  the  lien  creditors 
would  not  be  injuriously  aflfeeted."  In  re 
Styer,  (1899)  98  Fed.  290.  See  also  In 
re  Worland,  (1899)  92  Fed.  893;  In  re 
Oderkirk,    (1900)    103  Fed.  779. 

In  In  re  vStandard  Laundry  Co.,  (C.  C. 
A.  1902)  116  Fed.  476,  a  chattel  mortgage 
upon  the  property  of  the  bankrupt  was 
sustained  as  a  valid  lien,  and  the  trustee 
was  ordered  to  pay  to  the  mortgagee  the 
money  realized  from  the  sale  of  the  mort- 
gaged property. 

Iniudicious  order  of  sale. —  The  trustee 
should  not  take  charge  of  or  sell  any 
property  of  the  bankrupt  so  encumbered 
with  liens  that  nothing  can  be  realized 
therefrom;  and  therefore  it  was  held  that 
the  referee  ought  not  to  have  granted  an 
order  of  sale  where  the  costs  would  have 
to  be  paid  out  of  the  estate.  In  re  Cogley, 
(1901)    107  Fed.  73. 

Leave  to  redeem. — ^A  court  of  bank- 
ruptcy has  no  authority  to  give  a  creditor 
of  the  bankrupt  leave  to  redeem  from  the 
sale  of  real  estate  made  by  the  trustee 
under  the  referee's  order;  and  the  fact 
that  the  creditor  is  the  bankrupt's  wife 
and  claims  an  interest  in  the  property 
is  not  material.  In  re  Novak,  (1901)  HI 
Fed.  978. 

Sale  of  lande  in  another  state. — ^A  state 
law  that  land  under  an  execution  must  be 
sold  in  the  county  where  the  land  is  does 
not  apply  to  a  bankruptcy  proceeding  in 
a  federal  court,  and  the  trustee  may  sell 
lands  situated  in  another  state  than  that 
in    which    the    proceeding    is    pending. 


James  t7.  Koy,  (Tez.  dr.  App.  1900)   59 
S.  W.  295. 

Confirmation  of  sate. — A  sale  by  the 
trustee  in  execution  of  an  order  of  court 
is  subject  to  the  approval  of  the  court. 
In  re  O'Fallon,  (1873)  2  Dill.  548,  18 
Fed.  Cas.  No.  10,446.  See  also  Citizens' 
Bank  i\  Ober,  (1870)  1  Woods  80,  5  Fed. 
Cas.  No.  2,731;  Matter  of  Hyde,  (1881) 
19  Blatchf.  (U.  S.)  115;  Lathrop  v.  Nel- 
son, (1877)  4  DiU.  194,  14  Fed.  Cas.  No. 
8,111. 

Presumption  of  regularity  of  sale. —  In 
the  absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  all  the  proceed- 
ings were  regular  in  a  case  where  the 
Bankruptcy  Court,  with  all  the  papers 
before  it,  had  confirmed  a  sale  and  had  a 
deed  regularly  made  to  a  purchaser. 
Howes  V.  Carlisle,  (Ky.  1899)  52  S.  W. 
936. 

Court  may  compel  pa/yment. — ^A  federal 
District  Court,  in  which  a  bankruptcy  pro- 
ceeding is  pending,  has  jurisdiction  to 
compel  the  payment  to  the  trustee  of  the 
proceeds  of  a  sale  of  the  bankrupt's  assets 
by  virtue  of  section  47a  (2).  Mason  v. 
Wolkowich,  (C.  C.  A.  1st  Cir.  1906)  160 
Fed.  699,  17  Am.  Bankr.  Rep.  714. 

Court  may  control  selection  of  auc- 
tioneer.—  In  the  exercise  of  the  direction 
of  section  47a  (2),  the  court  may,  if  it 
sees  fit,  in  a  particular  case,  disapprove 
the  selection  of  an  auctioneer  to  sell  the 
property,  which  the  trustee  has  made,  and 
order  him  to  select  another  designated 
by  the  court.  And  it  seems  that  the 
court  may  make  orders  concerning  the 
selection  of  an  auctioneer  even  before  the 
appointment  of  one  by  the  trustee.  In  re 
Benjamin,  (C.  C.  A.  2d  Cir.  1905)  136 
Fed.  175,  14  Am.  Bankr.  Rep.  481. 

Bankrupt  corporation  cannot  interfere 
with  purchaser  of  its  husvnessy  good  will, 
and  name. —  In  S.  F.  Myers  Co.  v.  Tuttle, 
(S.  D.  N.  Y.  1911)  188  Fed.  632,  it  ap- 
peared that  the  S.  F.  Myers  Company, 
doing  a  mail  order  jewelry  business,  be- 
came bankrupt,  and  its  assets,  including 
its  good  will  and  corporate  name,  were 
purchased  by  T.  Thereafter  the  sons  of 
Myers  formed  a  corporation  called  the 
"  S.  F.  Myers'  Sons  Company  "  and  imder- 
took  to  carry  on  a  similar  business  at  the 
same  place  occupied  by  the  bankrupt 
corporation.  This  was  enjoined,  at  the 
suit  of  T.,  and  the  new  corporation  was 
ordered  either  to  change  its  name,  or  its 
place  of  business;  it  also  was  enjoined 
from  interfering  with  the  business  carried 
on  by  T.  under  the  name  of  the  old  corpo- 
ration. It  was  held  that  the  old  corpo- 
ration, having  obtained  a  discharge  in 
bankruptcy,  but  having  no  assets,  was  not 
entitled  to  enjoin  T.  from  continuing  to 
use  the  name  of  the  old  corporation;  but 
such  corporation  could  be  restrained  from 
interfering  with  the  business  of  T.  which 
he  was  carrying  on  under  .such  name. 
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Real  property. —  There  seems  to  be  some 
doubt  as  to  whether  this  section  applies 
to  real  estate. .  "  The  debates  over  the 
amendment  indicate  that  the  attention  of 
Congress  was  directed  to  personal  prop- 
erty only;  and  the  word  'custody'  on 
which  the  trustee's  rights  are  made  to 
depend  is  wholly  inapplicable  to  real 
estate."  In  re  Snelling,  (D.  C.  Mass. 
1912)  202  Fed.  259,  wherein  the  court 
held  that  where  the  premises  had  been  for 
more  than  ten  years  in  the  exclusive 
possession  of  the  purchaser  under  a  claim 
of  right  under  an  oral  contract  of  pur- 
chase, imder  such  circumstances  the  prop- 
erty was  not  in  the  "custody"  of  the 
trustee  or  of  the  court. 

The  law  of  the  particular  state  deter- 
mines the  rights,  remedies  and  powers 
as  to  the  bankrupt's  real  estate  which 
would  belong  to  the  creditor.  Clark  r. 
Snelling,  (C.  C.  A.  Ist  Cir.  1913)  205 
Fed.  24. 

Dower  rights. —  The  amendment  of  1910 
cannot  be  construed  to  affect  estates  other 
than  that  of  the  bankrupt,  therefore  a 
trustee  in  bankruptcy  is  not  empowered 
to  divest  the  dower  ot  a  wife.  In  re 
Chotiner,  (W.  D.  Pa,  1914)  216  Fed.  916. 

Time  as  of  which  trustee  takes  status 
of  creditor. —  The  trustee  is  to  be  re- 
garded as  having  acquired  the  status  of 
a  creditor  indicated  in  the  section,  as  of 
the  time  when  the  petition  in  bankruptcy 
is  filed.  Bailev  v.  Baker  Ice  Mach.  Co., 
(1915)  239  U.  S.  268,  36  S.  Ct.  50,  affirm- 
ing (C.  0.  A.  8th  Cir.  1913)  209  Fed.  603; 
In  re  Jacobson,  (X.  D.  Ga.  1912)  200  Fed. 
812;  Toof  V.  City  Nat.  Bank  of  Paducah, 
(C.  C.  A.  6th  Cir.  1913)  206  Fed.  250; 
Big  Four  Implement  Co.  v.  Wright,  (C.  C 
A.  8th  Cir.  ;i»13)  207  Fed.  535.  See  also 
Acme  Harvester  Co.  v.  Beekman  Lumber 
Co.,  (1911)  222  U.  S.  300,  32  S.  Ct.  96,  56 
U.  S.    (L.  ed.)    208;    E^verett  v.  Judson, 


(1013)  228  U.  S.  474,  33- S.  Ct.  568.  57 
U.  S.  (L.  ed.)  927,  46  L.  R.  A.  (N.  S.) 
154. 

But  in  the  case  of  In  re  Rose,  (N.  D. 
Ga.  1913)  206  Fed.  991,  it  was  said  that, 
in  view  of  section  70  of  the  Bankruptcy 
Act  by  which  the  trustee  of  a  bankrupt 
has  title  to  his  property  as  of  the  date  he 
is  adjudged  a  bankrupt,  it  seems  that 
the  lien  given  to  the  trustee  by  this  sec- 
tion accrues  and  attaches  as  of  the  date 
the  trustee  takes  title. 

And  in  Anderson  v.  Chenault,  (C.  C.  A. 
5th  Cir.  1913)  208  Fed.  400,  it  was  held 
that  the  date  at  which  the  trustee's  right 
as  of  a  judgment  or  lien  creditor  accrues 
is  that  of  his  qualification  as  trustee. 

Trustee  amenable  to  court. — While  the 
Bankruptcy  Act  creates  the  office  of  trus- 
tee in  bankruptcy,  such  trustee  as  a 
qimai  officer  of  the  court  in  a  qualified 
sense.  McLean  v.  Mayo,  (E.  D.  N.  C. 
1901)  113  Fed.  106,  7  Am.  Bankr.  Rep. 
115. 

A  trustee  in  bankruptcy  as  an  officer 
ol  the  court,  and  as  sucn  is  subject  to  its 
direction  by  order  made  in  summary  pro- 
ceedings, in  all  matters  concerning  money 
or  property  which  may  have  come  into 
his  possession  by  virtue  of  his  office.  In 
re  Iloward,  (N.  D.  Cal.  1904)  130  Fed. 
1004,  12  Am.  Bankr.  Rep.  462. 

Trustee  entitled  to  protection. —  The 
Bankruptcy  Court  will  protect  the  trus- 
tee in  the  discharge  of  his  ^iMMt-official 
duties.  McLean  v.  Mayo,  (E.  D.  N.'  C. 
1901)  113  Fed.  106,  7  Am.  Bankr.  Rep. 
115. 

The  trustee  in  bankruptcy  is  not  liable 
to  an  action  in  the  state  court  as  for 
trespass,  trover,  or  conversion,  when  he 
follows  the  order  of  the  court  in  dispos- 
ing of  property  in  its  possession.  In  re 
Mertens,  (N.  D.  N.  Y.  1904)  181  Fed. 
507,  12  Am.  Bankr.  Rep.  698. 


(3)   [Deposit  money.]  deposit  all  money  received  by  them  in  one  of  the 
designated  depositories;  [{1898)  30  Stat.  L,  557,] 


Deposits. —  It  is  the  duty  of  the  trus- 
tee to  deposit  all  funds  of  the  estate  in 
a  designated  depository  to  the  credit  of 
the  court  or  judge,  designating  the  estate 
to  which  thev  belong.  In  re  Cobb, 
(E.  D.  N.  C.  1901)  112  Fed.  655,  7  Am. 
Bankr.  Rep.  202;  In  re  Carr,  (E.  D. 
N.  C.  1902)  117  Fed.  572,  9  Am.  Bankr. 
Rep,  58;  In  re  Iloyt,  (E.  D.  N.  C.  1903) 
119  Fed.  987,  9  Am.  Bankr.  Rep.  574; 
In  re  Hoyt,   (E.  D.  N.  C.  1904)    127  Fed. 


968,  11  Am.  Bankr.  Rep.  784;  Huttig 
Mfg.  Co.  V.  Edwards.  (C.  C.  A.  8th  Cir. 
1908)  160  Fed.  619,  20  Am.  Bankr.  Rep. 
349. 

To  deposit  the  funds  of  a  bankrupt 
estate  in  any  bank  other  than  a  desig- 
nated depository  renders  the  officers  mak- 
incr  guch  deposit  liable.  In  re  Hoyt, 
(E.  D.  N.  C.  1903)  119  Fed.  987,  9  Am. 
Bankr.  Rep.  574. 


(4)   [Disburse  money.]  disburse  money  only  by  check  or  draft  on  the 
depositories  in  which  it  has  been  deposited;  [{1898)  30  Stat.  L.  557.] 


Disbursements. —  Funds  can  only  be 
paid  out  on  checks  countersigned  by  the 
judge,  or  some  person  desi«?natcd  by  him. 
The  paying  out  of  funds  in  any  other  man- 


ner is  irregular,  fn  re  Rude,  (D.  C.  Ky. 
1000)  101  Fed.  805,  4  Am.  Bankr.  Rep. 
.319;  In  re  Cobb.  (E.  D.  N.  C.  1901)  112 
Fed.  ()«"),  7  Am,  Bankr.  Rep.  202;  In  re 
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Carr,  (E.  D.  N.  C.  1902)  116  Fed.  556, 
8  Am.  Bankr.  Rep.  635;  In  re  Hoyt, 
(E.  D.  X.  C.  1903)  119  Fed.  987,  9  Am. 
Bankr.  Rep.  574;  In  re  Iloyt,  (E.  D. 
N.  C.  1904)  127  Fed.  968,  11  Am.  Bankr. 
Rep.  784;  In  re  Nichols,  (N.  D.  N.  Y. 
1909)  166  Fed.  603,  22  Am.  Bankr.  Rep. 
216. 

Payment  to  attorney  for  client. — Checks 
issued  by  a  trustee  in  payment  of  divi- 
dends, if  made  payable  to  attorneys, 
should  designate  them  as  such,  and  they 
must  also,  in  compliance  with  the  rules, 
state  the  account  on  which  they  are 
drawn,  to  constitute  proper  vouchers  cor- 
responding with  the  dividend  sheet.  In  re 
Carr,  (E.  D.  N.  C.  1902)  116  Fed.  556, 
8  Am.  Bankr.  Rep.  635*  (decided  imder  a 
local  rule ) . 

Checks  must  correspond  with  dividend 
sheet. —  Checks  payable  to  persons  whose 
names  do  not  appear  on  the  dividend 
sheet,  and  which  do  not  show   the  par- 


ticular claims  covered  thereby,  or  the  au- 
thority of  the  payee  to  receive  them,  will 
not  be  approved  as  proper  vouchers.  In  re 
Carr,  (E.  D.  N.  C.  1902)  116  Fed.  556. 
8  Am.  Bankr.  Rep.  635  (decided  under  a 
local  rule). 

The  irregular  payment  of  funds,  under 
rule  10  of  the  District  Court  for  the  east- 
ern district  of  North  Carolina,  subjects 
both  trustee  and  depository  to  liability 
on  their  bonds,  and  to  attachment  for 
contempt.  In  re  Cobb,  (E.  D.  N.  C.  1901) 
112  Fed.  655,  7  Am.  Bankr.  Rep.  202; 
In  re  Hoyt,  (E.  D.  N.  C.  1904)  127  Fed. 
968,  11  Am.  Bankr.  Rep.  784. 

Opportunity  for  appeal  should  be  given. 
—  Trustees  in  bankruptcy  should  not  exe- 
cute orders  of  referees  on  contested  claims 
for  the  payment  of  money  until  oppor- 
tunity for  appeal  or  review  has  been  given. 
In  re  Nichols,  (N.  D.  N.  Y.  1909)  166 
Fed.  603,  22  Am.  Bankr.  Rep.  216. 


(5)  [Famiflh  information.]  furnish  such  information  concerning  the 
estates  of  which  they  are  trustees  and  their  administration  as  may  be 
requested  by  parties  in  interest;  [{1898)  30  Stat,  L.  557,] 


Information  concerning  the  estate  must 
be  furnished  by  the  trustee  to  all  parties 
in  interest.  In  re  Saur,  (S.  D.  X.  Y. 
1903)  122  Fed.  101,  10  Am.  Bankr. 
Rep.    353. 

Party  in  interest. — ^Any  person  entitled 
to  appear,  such  as  a  party  opposing  a 
discharge,  even  though  he  have  no  prov- 


able claim,  is  a  "party  in  interest" 
within  this  section.  In  re  Waters- Co Iver 
Co.,  (E.  D.  N.  Y.  1914)  212  Fed.  761. 
A  creditor  is  a  "party  in  interest," 
within  this  section  even  though  he  has 
not  formerly  proved  his  claim.  In  re 
Samuelsohn,  (W.  D.  X.  Y.  1909)  174  Fed. 
911,  23  Am.  Bankr.  Rep.  528. 


(6)  [Keep  accounts.]  keep  regular  accounts  showing  all  amounts 
received  and  from  what  sources  and  all  amounts  expended  and  on  what 
accounts;  [{1898)  30  Stat,  L,  557.] 

(7)  [Make  detailed  statement.]  lay  before  the  final  meeting  of  the 
creditors  detailed  statements  of  the  administration  of  the  estates ;  [  {1898) 
30  Stat,  L  557,] 

Trustee  ordered  to   report   fully. —  See      ordered  to  report  fully  to  a  special  meet- 
In  re  Arnett,   (1901)   112  Fed.  770,  where       ing  of  all  the  creditors, 
the    trustee    in    a    complicated    case    was 

(8)  [Make  final  reports.]  make  final  reports  and  file  final  accounts  with 
the  courts  fifteen  days  before  the  days  fixed  for  the  final  meetings  of  the 
creditors;  [{18.98)  30  Stat.  L,  557.] 

The  duty  to  file  final  accounts  will  be  turn  of  no  nssots;  "  No.  49  is  "account  of 

enforced    by    the    court    when    necessary.  trustee;  and  Xn.  50  is  "oath  to  final  ac- 

O'Conner  v.  Sunseri,  26  Am.  Bankr.  Rep.  1.  count  of  trustee." 

Forms. —  Form  No.  48  is  "trustee's  re- 

(9)  [Pay  dividends.]  pay  dividends  within  ten  days  after  they  are 
declared  by  the  referees ;  [  {1898)  30  Stat.  L.  557.] 


(10)   [Report  condition  of  estate.]  report  to  the  courts,  in  writing,  the 
condition  of  the  estates  and  the  amounts  of  money  on  hand,  and  such  other 


942 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  47  A  (II) 


details  as  may  be  required  by  the  courts,  within  the  first  month  after  their 
appointment  and  every  two  months  thereafter,  unless  otherwise  ordered  by 
the  courts ;  and  [  {1898)  30  Stat,  L.  557.] 

(11)  [Set  apart  exemptions.]  set  apart  the  bankrupt's  exemptions  and 
report  the  items  and  estimated  value  thereof  to  the  court  as  soon  as  practi- 
cable after  their  appointment.    [  (1898)  30  Stat,  L.  557.] 


As  to  exemptions,  generally,  see  section 
6,  supra. 

Setting  apart  exemptions. —  The  trustee 
is  bound,  as  soon  as  he  conveniently  can, 
to  set  apart  the  bankrupt's  exemptions, 
and  to  report  the  items  and  value 
thereof  to  the  court.  In  re  Camp, 
(N.  D.  Ga.  1899)  91  Fed.  746,  1  Am. 
Bankr.  Rep.  165;  In  re  Richard,  (E.  D. 
N.  C.  1899)  94  Fed.  633,  2  Am.  Bankr. 
Rep.  506;  In  re  Grimes,  (W.  D.  N.  C. 
1899)  96  Fed.  529,  2  Am.  Bankr.  Rep. 
160;  In  re  McBryde,  (E.  D.  N.  C.  1899) 
99  Fed.  686,  3  Am.  Bankr.  Rep.  729; 
In  re  Brown,  (W.  D.  Pa.  1899)  100  Fed. 
441,  4  Am.  Bankr.  Rep.  46;  In  re  Lynch, 
(S.  D.  Ga.  1900)  101  Fed.  579,  4  Am. 
Bankr.  Rep.  263;  In  re  Hatch,  (S.  D. 
la.  1900)  102  Fed.  280,  4  Am.  Bankr. 
Rep.  349;  In  re  Park,  (W.  D.  Ark.  1900) 
102  Fed.  602,  4  Am.  Bankr.  Rep.  432; 
In  re  Wliite,  (D.  C.  Vt.  1900)  103  Fed. 
774,  4  Am.  Bankr.  Rep.  613;  In  re  Oder- 
kirk,  (D.  C.  Vt.  1900)  103  Fed.  779,  4 
Am.  Bankr.  Rep.  617;  In  re  Osbom, 
(W.  D.  N.  Y.  1900)  104  Fed.  780,  5  Am. 
Bankr.  Rep.  Ill;  In  re  Gordon,  (D.  C. 
Vt.  1902)  115  Fed.  445,  8  Am.  Bankr. 
Rep.  255;  In  re  Reese,  (N.  D.  Ala.  1902) 
115  Fed.  993,  8  Am.  Bankr.  Rep.  411; 
In  re  Campbell,  (W.  D.  Va.  1903)  124 
Fed.  417,  10  Am.  Bankr.  Rep.  723;  In  re 
MacKissic,  (E.  D.  Pa.  1909)  171  Fed.  259, 

22  Am.  Bankr.  Rep.  817;  In  re  Soper, 
(D.  C  Neb.  1909)  173  Fed.  116,  22  Am. 
Bankr.  Rep.  868;  In  re  Wishnefskv, 
(D.  C.  N.  J.  1910)  181  Fed.  896;  In  re 
Maynard,  (N.  D.  Ga.  1910)  183  Fed.  823; 
In  re  Finklestein,  (M.  D.  Pa.  1912)  192 
Fed.  738;  In  re  Andrews,  (W.  D.  Mich. 
1911)  193  Fed.  776;  In  re  Kelly,  (M.  D. 
Pa.  1912)  199  Fed.  984;  In  re  Nunn, 
(S.  D.  Ga.  1899)  2  Am.  Bankr.  Rep.  664; 
Bell  r.  Dawson  Grocery  Co.,  (Ga.  1904) 
12  Am.  Bankr.  Rep.  159 ;  Matter  of  Amos. 
(8.  D.  Ga.  1908)  19  Am.  Bankr.  Rep. 
804;   Matter  of  Cotton,   (S.  D.  Ga.  1909) 

23  Am.   Bankr.  Rep.  586;   In  re  Cotton, 
25  Am.  Bankr.  Rep.  532. 

Right  of  exemption. —  This  section, 
together  with  section  7a  (8)  of  the  Bank- 
ruptcy Act,  refers  the  right  of  exemp- 
tions to  conditions  existing  at  the  time 
the  petition  in  bankruptcy  is  filed.  In  re 
Criim,    (N.   D.   Ohio   lOl.f)    221   Fed.   729. 

Consfrvction  of  exempt  ion  statute. — 
In  sottint;  a})art  exemptions,  the  exemp- 
tion statntcH  should  be  liberally  construed 
with  the  view  of  effectuating  the  object 


of  the  law  maker  and  that  limited  pro- 
tection to  the  home  which  is  the  special 
object  of  the  law's  concern.  In  re  Swan- 
son,    (W.  D.  Wash.  1914)    213  Fed.  353. 

The  administration  of  an  exemption  law 
should  comport  with  the  beneficent 
spirit  that  prompted  its  enactment  and  a 
court  of  bankruptcy  should  not  attempt 
to  defeat  an  exemption  by  niceties  of  prac- 
tice or  by  mere  aetails  of  administration 
when  the  exemption  is  plainly  made  and 
asserted.  Smith  v.  Thompson,  (C.  C.  A. 
8th  Cir.  1914)  213  Fed.  335. 

General  Order  No.  17  prescribes  the  pro- 
cedure to  be  pursued  by  the  trustee  in  set- 
ting apart  exempt  property,  and  the  time 
and  manner  in  which  exceptions  may  be 
taken  to  his  report.  In  re  Smith,  (W.  D. 
Tex.  1899)  93  Fed.  791,  2  Am.  Bankr.  Rep. 
190;  In  re  Harrell,  (B.  D.  N.  C.  1915) 
222  Fed.  160. 

Provisions  cm  to  eopemptione  are  manda- 
tory.—  The  provisions  of  the  Bankruptcy 
Law  requiring  the  trustee  to  set  apart  the 
bankrupt's  exemptions,  and  report  the 
items  and  estimated  value  thereof  to  the 
court,  are  mandatory,  and  these  duties 
cannot  be  performed  by  any  one  else.  In 
re  Grimes,  (W.  D.  N.  C.  1899)  96  Fed. 
529,  2  Am.  Bankr.  Rep.  160. 

"  It  is  the  duty  of  the  court  to  see  that 
the  portion  he  [the  bankrupt]  is  entitled 
to  is  secured  to  him,  as  much  as  it  is  to 
see  that  the  portion  he  is  required  to  sur- 
render to  his  creditors  is  surrendered  to 
them."  In  re  Stevens,  (1870)  2  Biss. 
(U.  S.)   374. 

A  payment  to  a  bankrupt  by  his  trustee 
of  a  sum  claimed  as  an  exemption,  from 
the  funds  of  the  estate,  will  not  be  allowed 
on  settlement  of  the  estate,  where  it  does 
not  appear  that  the  exemption  was  set 
aside  by  the  trustee  as  required  by  the 
Bankruptcv  Act.  In  re  Hoyt,  (E.  D. 
N.  C.  1903)  119  Fed.  987,  9  Am.  Bankr. 
Rep.  574. 

Prior  to  the  appointment  of  a  trustee 
and  a  report  by  him  of  exempt  property 
the  question  whether  a  certain  article  is  or 
is  not  exempt  cannot  come  before  the 
court.    In  re  Smith,  (1899)  93  Fed.  791. 

Trustee  acts  m  inisterially. —  In  setting 
apart  the  property  claimed  by  a  bankrupt 
as  exempt,  after  its  appraisal,  the  trustee 
acta  ministeriallv.  In  re  Campbell, 
(W.  D.  Va.  1003)  124  Fed.  417,  10  Am. 
Bankr.  Rop.  723. 

Conformity  to  state  statutory  prooe- 
dure, —  In   valuing   and  setting   apart  a 
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homestead  the  trustee  should  conform  as 
near  as  may  be  to  the  methods  provided 
by  the  state  law.  In  re  McCutchen, 
(1900)  100  Fed.  779. 

In  Virginia  merely  claiming  a  home- 
stead in  the  schetlule  is  no  compliance 
with  the  statute  securing  the  benefit  of 
the  exemption.  In  re  Garner,  (1902)  116 
Fed.  200. 

Selection  of  exemptiona  by  hwnhnipt. — 
Where  the  state  statute  requires  a  selec- 
tion of  his  exemptions  by  the  debtor,  he 
waives  his  right  to  the  exemptions  in 
bankruptcy  proceedings  if  he  fails  to  make 
a  selection;  and  the  right  to  exemptions 
being  a  personal  privilege,  such  selection 
cannot  be  made  by  his  mortgagee  so  as  to 
inure  to  the  benefit  of  the  latter.  In  re 
SchuUer,  (1901)  108  Fed.  591. 

Where,  as  under  the  laws  of  North  Caro- 
lina, the  debtor  is  entitled  to  certain  per- 
sonal exemptions,  which  he  must  select,  to 
the  value  of  $500,  he  may  not  select  a 
trifling  amount  in  chattels,  and  have  the 
balance  made  up  by  the  trustee  in  cash. 
In  re  Woodard,  (1899)  95  Fed.  955. 

Claim  of  stock  in  hulk. —  Code  Va.  1887, 
§  3639,  allowing  to  the  householder- an  ex- 
exemption  out  of  personal  property  se- 
lected in  writing  describing  each  parcel 
or  article  and  afiixing  his  valuation  to 
each,  the  claim  of  a  stock  of  goods  in 
bulk  is  not  sufiicient;  but  the  bankrupt 
will  be  allowed  to  amend  his  claim  to 
complv  with  the  statute.  In  re  Wilson, 
(lOOl)    108  Fed.   197. 

Exemption  should  be  set  aside  promptly, 
—  It    is   the   duty   of   the   trustee    to    set 

« 

apart  the  bankrupt's  exemptions  as  soon 
as  practicable  after  his  appointment, 
without  waiting  until  such  exemptions 
shall  have  been  allowed  and  set  apart  by 
state  officers  according  to  the  procedure 
prescribed  by  the  laws  of  the  state.  In  re 
Camp,  (X.  D.  Ga.  1899)  91  Fed.  745,  1 
Am.  Bankr.  Rep.   165. 

Trustee  not  Gntitlcd  to  indemnity  bond. 
— ^A  trustee  in  bankruptcy  has  no  right  to 
demand  from  the  bankrupt,  as  a  condition 
upon  his  delivery  to  him  of  the  property 
claimed  as  exempt  and  appraised  for  that 
purpose,  a  bond  of  indemnity.  In  re 
Brown,  (W.  D.  Pa.  1899)  100  Fed.  441, 
4  Am.  Bankr.  Rep.  46. 

Trustee  should  deliver  possession  to 
bankrupt f  in  absence  of  objection. —  It  is 
the  duty  of  a  trustee  in  bankruptcy,  who 
has  set  apart  for  the  bankrupt  the  per- 
sonal property  selected  by  him  as  exempt, 
pursuant  to  an  order  of  the  referee,  and 
reported  the  same,  to  which  report  no 
exception  was  taken,  to  deliver  possession 
of  such  propertv  to  the  bankrupt.  In  re 
Soper,  (D.  C.  Neb.  1909)  173  Fed.  116, 
22  Am.  Bankr.   Rep.  808. 

Allowing  exemption  prior  to  appoint- 
ment of  trustee. —  The  determination  of  a 
bankrupt's  claim  to  a  homestead  exemp- 
tion by  the  referee  before  the  appointment 
of  a  trustee,  although  informal,  and  not 


in  accordance  with  the  regular  course  of 
procedure,  may  be  sanctioned  by  the  court 
in  the  exercise  of  its  equity  powers,  where 
it  appears  that  the  bankrupt  has  no 
claim;  so  that,  if  the  exemption  should 
be  allowed,  there  would  be  no  occasion  for 
property  except  that  involved  in  the 
the  appointment  of  a  trustee.  In  rs 
Allen,  (W.  D.  Va.  1904)  134  Fed,  620, 
13  Am.  Bankr.  Rep.  518. 

Irregular  appraisement, —  The  state 
statute  providing  that  the  homestead  ap- 
praisement shall  be  made  by  three  persbnSy 
one  named  by  the  sheriff,  another  by  the 
bankrupt,  and  another  by  the  creditors, 
an  appraisement  made  by  three  persons  all 
appointed  by  the  trustee,  the  bankrupt  not 
being  represented  therein,  will,  on  objec- 
tions by  the  bankrupt,  be  set  aside,  and 
another  apprais^nent  ordered.  'In  re  Mc- 
Cutchen,  (1900)   100  Fed.  779. 

Exemption  from  proceeds  of  sale, — 
Where  property  claimed  by  a  bankrupt  aa 
exempt  has  been  sold  by  the  truatee,  the 
exemption  should  be  set  apart  out  of  the 
proceeds  of  the  sale.  In  re  Park,  (W.  D. 
Ark.  1900)  102  Fed.  602,  4  Am.  Bankr. 
Rep.  432. 

Where  homestead  is  encumbered. —  It  is 
the  duty  of  the  trustee  to  set  out  the 
homestead;  and  where  a  homestead  is  in- 
separable and  subject  to  a  prior  debt,  the 
bankrupt  should  have  the  privilege  of  re- 
taining the  homestead  upon  paying  the 
trustee  the  amount  of  the  debt ;  while,  if  a ' 
sale  is  necessary,  the  expense  of  such  sale 
should  be  paid  by  the  trustee,  and  the 
avails,  above  such  expense,  handed  over  to 
the  bankrupt.  In  re  Hopkins,  (1900)  103 
Fed.  781. 

Fraudulent  disoha/rge  of  mortgage  on 
exen^pt  homestead. —  The  bankrupt,  a  few 
days  before  filing  his  voluntary  petition, 
having  disposed  of  non-exempt  property 
and  applied  the  proceeds  in  part  payment 
of  an  incumbrance  upon  his  homestead, 
it  was  held  that  the  transaction  was  in 
fraud  of  the  Bankruptcy  Law,  and  that  by 
reason  thereof  the  trustee  in  bankruptcy 
was  entitled  to  a  lien  by  subrogation  to 
the  extent  of  such  payment;  whereupon 
the  court  ordered  that  the  homestead  be 
set  off  to  the  bankrupt  subject  to  the  lien, 
and  that  the  lien  be  sold  unless  discharged 
by  pavment  to  the  trustee  within  a  time 
limited.  In  re  Boston,  (1899)  98  Fed. 
587. 

Exemption  in  lands  vnthout  jurisdic- 
tion.— A  court  of  bankruptcy  is  without 
jurisdiction  to  allot  to  a  bankrupt,  domi- 
ciled within  its  district,  a  homestead  in 
lands  situated  in  another  district.  In  re 
Owings,  (E.  D.  N.  C.  1905)  140  Fed.  739, 
15  Am.  Bankr.  Rep.  472. 

Generally  speaking  a  trustee  in  bank- 
ruptcy can  set  apart  only  such  property 
as  is  exempt  under  the  state  law.  In  re 
Cheatham,  (W.  D.  Ky.  1914)  210  Fe4. 
370. 
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Truste^B  action  not  final. —  While  it  is 
the  duty  of  the  trustee  to  set  apart  the 
exemption  of  the  bankrupt,  his  action  is 
not  nnal,  but  the  courts  of  i>ankruptcy 
are  expressly  given  jurisdictica  by  section 
2  (11)  to  determine  all  claims  to  exemp- 
tions. In  re  White,  (D.  C.  Vt.  1900)  103 
Fed.  774,  4  Am.  Bankr.  Rep.  613. 

The  fact  that  a  bankrupt  accepted  the 
benefit  of  an  order  of  a  referee  allowing 
him  certain  personal  property  exemptions 
does  not  preclude  him  from  appealing 
from  a  part  of  the  same  order  relating  to 
his  homestead  exemption.  In  re  Letson, 
(C.  C.  A.  8th  Cir.  1907)  167  Fed.  78,  19 
Am.  Bankr.  Rep.  606. 

The  trustee  mm  the  right  to  refute  to 
set  apart  the  ewemptiona  claimed  in  the 
bankrupt's  schedules,  where  the  bankrupt 
is  not  entitled  to  them,  even  if  the  claim 
is  correct  in  form.  In  re  Ellis,  (N.  D. 
Ohio  1903)    10  Am.  Bankr.  Rep.  754. 

But  it  must  be  for  some  gross  fault 
that  a  claim  to  exemption  should  be  dis- 
allowed. In  re  Tollett,  (6th  Cir.  1901) 
106  Fed.  866,  46  C.  C.  A.  11,  54  L.  R.  A. 
222,  6  Am.  Bankr.  Rep.  404;  In  re  Fal- 
coner, (8th  Cir.  1901)  110  Fed.  Ill,  49 
C.  C.  A,  60,  6  Am.  Bankr.  Rep.  667; 
Burke  v.  Guarantee  Title,  etc.,  Co., 
(3d  Cir.  1905)  134  Fed.  662,  67  C.  C.  A. 
486,  14  Am.  Bankr.  Rep.  31;  In  re  Irwin, 
(W.  D.  Pa.  1909)  177  Fed.  284,  22  Am. 
Bankr.  Rep.  165,  reversing  (C.  C.  A.  3d 
Cir.  1909)  174  Fed.  642,  23  Am.  Bankr. 
Rep.  487. 

Return  of  property  to  bankrupt. — ^Where 
the  state  law  provides  that  a  debtor  has 
no  exemption  in  personal  property  in  his 
possession  when  a  claim  is  made  for  the 
purchase  price,  and  that,  in  an  action  for 
the  price,  the  vendor  has  a  right  to  an 
order  attaching  the  property,  a  debtor  can- 
not, by  going  into  volimtary  bankruptcy, 
and  then  claiming  the  property  as  exempt, 
defeat  the  execution  of  attachment  proc- 
ess; he  may  have  in  such  a  case  tempo- 
rary possession,  and  the  trustee  will  be 
directed  to  return  the  property  to  the 
bankrupt  to  be  subject  to  such  process. 
In  re  Durham,   (1900)    104  F§d.  231. 

Effect  of  setting  apart  of  exempt  prop- 
erty —  Jurisdiction  of  Bankruptcy  Court 
ceases. —  When  the  exempted  property  has 
been  duly  set  apart  to  the  bankrupt  by 
the  trustee,  in  accordance  with  the  stat- 
utory mandate,  the  jurisdiction  of  the 
Bankruptcy  Court  thereover  ceases.  In 
re  Grimes,  (W.  D.  N.  C.  1899)  96  Fed. 
529,  2  Am.  Bankr.  Rep.  160;  In  re  Hatch, 
(S.  D.  la.  1900)  102  Fed.  280,  4  Am. 
Bankr.  Rep.  349;  In  re  Gordon,  (D.  C. 
Vt.  1902)  116  Fed.  445,  8  Am.  Bankr. 
Rep.  255;  In  re  Reese,  (N.  D.  Ala,  1902) 
116  Fed.  993,  8  Am.  Bankr.  Rep.  411; 
In  re  Cheatham,  (W.  D.  Ky.  1914)  210 
Fed.  370;  In  re  Little,  1901)  110  Fed. 
621;  In  re  Jackson,  (1902)  116  Fed.  46. 
Neither  the  court  nor  the  creditors  having 
any  further  interest  therein,  the  court  will 


not  make  an  order  to  restore  to  the  trus- 
tee, to  be  sold  for  the  benefit  of  a  cred- 
itor, certain  property  upon  which  that 
creditor  has  a  chattel  mortgage.  In  r« 
Hatch,  (1900)   102  Fed.  280. 

Report  of  ewempt  property, —  The  mere 
act  of  the  trustee  in  setting  apart  exempt 
property  has  not  been  given  the  force  of 
an  adjudication.  He  is  required  to  report 
the  items  of  exempt  property,  with  the 
estimated  values  thereof  to  the  court.  This 
report  may  be  contested,  and,  as  between 
the  creditor  and  the  bankrupt,  does  not 
become  final  and  conclusive  until  the  court 
shall  have  acted  thereon.  Seedig  t;.  Clif- 
ton First  Nat.  Bank,  (Tex.  1914)  168 
S.  W.  446. 

Egfomption  cannot  he  restored  to  former 
status. — ^After  exempt  property  has  beoi 
set  aside,  the  court  of  bankruptcy  will  not, 
on  the  petition  of  a  creditor  claiming  a 
lien  on  such  property  by  virtue  of  a  chat- 
tel mortgage,  order  the  bankrupt  to  re- 
store the  property  to  the  trustee,  in  order 
that  it  may  be  sold  by  the  latter  for  the 
benefit  of  the  mortgagee.  In  re  Hatch, 
(S.  D.  la.  1900)  102  Fed.  280,  4  Am. 
Bankr.  Rep.  349. 

The  trustee  cannot  administer  on  exempt 
property;  nor  can  he  determine  the  rights 
of  creditors  asserting  waivers  against  it. 
After  it  has  been  set  apart  he  loses  all 
power  and  control  over  it.  Bell  v.  DawscMi 
Grocery  Co.,  (Ga.  1904)  12  Am.  Bankr. 
Rep.   169. 

General  creditor's  interest  ceases  on  set- 
ting  apart  of  exemptions. —  Where  prop- 
erty claimed  by  a  bankrupt  as  exempt  has 
been  set  apart  and  delivered  to  him  by 
the  trustee,  it  passes  out  of  the  possession 
and  control  of  the  court  of  bankruptcy, 
and  the  trustee  has  no  right  or  title 
thereto,  nor  the  general  creditors  any  in- 
terest or  equity  in  such  property.  In  r# 
Hatch,  (S.  D.  la.  1900)  102  Fed.  280,  4 
Am.  Bankr.  Rep.  349. 

Rights  of  lienholder. —  Setting  aside 
property  as  exempt  does  not  afiTect  the 
rights  of  a  lienholder,  nor  does  it  in  any 
wise  prevent  a  creditor,  whose  claim  is 
not  avoided  by  the  discharge  in  bank- 
ruptcy, from  proceeding  against  the  prop- 
erty in  the  hands  of  the  bankrupt,  just 
as  though  he  had  not  been  adjudged  a 
bankrupt.  In  re  Hartsell,  (N.  D.  Ala. 
1905)    140  Fed.  30,  16  Am.  Bankr.  Rep. 

177. 

Enforcement  of  claim  against  ewemp- 
tion. —  Where  a  trustee  in  bankruptcy  re- 
tains out  of  the  proceeds  of  the  sale  of 
the  bankrupt's  property  a  certain  sum 
for  the  benefit  of  any  liens  or  claims  that 
might  be  established  against  the  prop- 
erty, a  state  court  has  jurisdiction  to  hear 
and  determine  an  action  brought  against 
such  trustee  to  enforce  a  duittel  mort- 
gage executed  by  the  bankrupt,  and  to 
recover  the  amount  due  on  a  note  which 
the  mortgage  was  given  to  secure,  if  the 
Bankruptcy   Court    does   not   enjoin    the 
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prosecution  of  such  action.  Skilton  v* 
Coddington,  (1906)  15  Am.  Bankr.  Rep. 
810,  185  N.  Y.  80,  77  N.  E.  790. 

Estimating  value  of  exemption. — ^The 
bankrupt  may  make  his  claim  for  exemp- 
tions, but  the  trustee  must  set  it  apart 
and  estimate  its  value.  In  re  Osbom, 
(W.  D.  N.  Y.  1900)  104  Fed.  780,  6  Am. 
Bankr.  Rep.  Ill;  In  re  Manning,  (E.  D. 
Pa.  1902)  112  Fed.  948,  7  Am.  Bankr. 
Rep.  571. 

Severance  and  valuation  hy  trustee, — 
A  voluntary  bankrupt  must,  with  his  pe- 
tition, file  "  a  claim  for  such  exemptions 
as  he  may  be  entitled  to;  "  but  the  actual 
severance  of  exempt  property  from  the 
general  estate  is  to  be  made  by  the  trus- 
tee, not  by  the  debtor,  and  the  value  of 
that  so  severed  is  to  be  determined  in  the 
first  instance  by  the  trustee,  not  by  the 
debtor;  the  manner  in  which  exemptions 
are  to  be  claimed,  set  apart,  and  awarded, 
being  regulated  by  the  Bankrupt  Act.  In 
re  Friedrich,  (C.  C.  A.  1900)  100  Fed. 
284. 

Sale  of  exempt  property  and  disposition 
of  proceeds, — ^"It  is  held  that  a  practical 
method  for  the  determination  of  disputes 
arising  from  valuation  of  property  claimed 
to  be  exempt  is  to  order  the  property  in 
question  sold,  and  the  trustee  to  set  apart 
to  the  bankrupt  the  proceeds  to  the  extent 
of  the  amount  allowed  as  exemption  by 
the  state  laws."  7n  re  Osborn,  (1900)  104 
Fed.  782.  See  also  In  re  Bolinger,  (1901) 
108  Fed.  374;  In  re  Park,  (1900)  102  Fed. 
602;  In  re  Lvnch,  (1900)  101  Fed.  579; 
In  re  Brown, '(1899)  100  Fed.  441;  In  re 
Richard,  (1899)  94  Fed.  633;  In  re  Gard- 
ner, (1900)   103  Fed.  922. 

Where  a  trustee  finds  the  homestead 
property  of  the  bankrupt,  which  exceeds 
in  value  the  homestead  exemption,  indi- 
visible, he  may  apply  to  the  referee  for 
an  order  of  sale.  In  re  Oderkirk,  (D.  C. 
Vt.  1900)  103  Fed.  779,  4  Am.  Bankr. 
Rep.  617. 

Where  the  bankrupt  claims  a  homestead 
in  the  property  surrendered,  and  d^bts  are 
proved  in  which  the  benefit  of  the  home- 
stead exemption  has  been  waived,  it  is  the 
duty  of  the  trustee  to  sell  the  proi)erty 
claimed  as  a  homestead,  or  so  much  thereof 
as  may  be  necessary  to  pay  debts  proved 
as  having  the  benefit  of  the  waiver;  the 
residue  or  the  proceeds  thereof  being  al- 
lowed the  bankrupt  under  his  homestead 
claim.     In  re  Sisler,   (1899)   96  Fed.  402. 

Where  the  bankrupt  does  not  apply  to 
have  the  homestead  property  assigned  to 
him  upon  payment  of  the  excess  in  its 
value  over  and  above  the  amount  of  his 
exemption,  nor  object  to  the  referee's  or- 
der of  sale,  he  cannot  question  the  valid- 
ity of  the  sale;  and,  having  received  from 
the  trustee  without  objection  certain  other 
nonexempt  assets,  he  cannot  object  to  the 
deduction  of  their  value  from  his  share  of 
the  proceeds  of  the  sale.  In  re  Oderkirk, 
(1900)   103  Fed.  779. 

1  F.  S.  A.— 60 


Under  a  itate  law  givinf  a  debtor  cer- 
tain personal  property  to  be  selected  by 
him,  he,  as  bankrupt,  has  the  right  to 
choose  his  exemptions  to  {he  sulowed 
amount;  and,  although  the  stock  of  goods 
is  incapable  of  division,  except  at  a  loss, 
and  perhaps  unsalable  except  as  a  whole, 
yet  the  court  will  not  order  a  sale  of  the 
whole  that  the  bankrupt  may  receive  the 
value  of  his  exemptions  in  cash.  In  re 
Grimes,  (1899)  96  Fed.  529. 

An  order  will  not  be  made  for  the  parti- 
tion of  land  out  of  which  the  bankrupt 
claims  a  homestead  exemption,  and  upon 
an  undivided  fraction  of  which  there  is  a 
valid  mortgage,  as  the  court  has  no  rigfht 
to  impair  the  security  or  to  discharge  any 
part  from  the  liens  thereon  until  the  debts 
secured  thereby  shall  have  been  paid  in 
full;  but  an  application  may  be  made  for 
an  order  to  sell  parts  of  the  land  not  ac- 
tually occupied  as  a  homestead,  the  pro- 
ceeds thereof  to  be  applied  in  payment  of 
the  mortgage  debt.  In  re  Thomas,  (1899) 
96  Fed.  828. 

Where  the  state  statute  allowed  a  miner 
as  exemption  "his  mining  claim  actually 
worked  by  him,  not  exceeding  in  value  the 
sum  of  $1,000,"  and  the  bankrupt  owned  a 
mining  claim  consisting  of  three  parcels, 
one  appraised  at  $5,300,  another  at  $400, 
and  another  at  nothing,  it  was  'ordered 
that  if  the  property  could  be  partitioned 
so  as  to  give  the  bankrupt  a  value  of 
$1,000,  without  injury  to  the  rest,  this 
should  be  done;  if  not,  that  the  property 
should  be  sold,  all  liens  paid  out  of  the 
proceeds,  and  the  bankrupt  be  allowed 
$1,000.    /nreDiller,  (1900)   100  Fed.  931. 

Agreement  as  to  conclusiveness  of  ap- 
praisal,— ^An  agreement  between  a  bank- 
rupt and  his  creditors  that  the  exemp- 
tions shall  be  valued  and  allotted  by 
three  appraisers,  whose  decision  shall  be 
final  and  not  subject  to  exception,  is  void; 
and  an  order  made  by  the  referee,  by  con- 
sent of  parties  in  the  terms  of  such  agree- 
ment, will  be  set  aside.  In  re  Grimes, 
(W.  D.  N.  C.  1899)  96  Fed.  529,  2  Am. 
Bankr.  Rep.  730. 

Revaluation  will  he  directed  when  neces- 
sary.—  Where  a  trustee  in  bankruptcy, 
in  setting  apart  to  the  bankrupt  the 
property  claimed  as  his  homestead,  haa 
adopted  the  value  placed  upon  it  by  ap- 
j^rajspTa  fifteen  years  before,  when  it  was 
allotted  to  the  bankrupt  as  a  homestead 
under  process  of  a  state  court,  but  it  ap- 
pears that  the  property  has  since  in- 
creased in  value  beyond  the  amount 
allowed  as  exempt  by  the  laws  of  the 
state,  the  court  of  bankruptcy  will  direct 
the  trustee  to  revalue  the  property,  and 
set  apart  to  the  bankrupt  so  much  thereof 
as  shall  not  exceed  in  value  the  amount 
so  allowed.  In  re  McBryde,  (E.  D.  N.  C. 
1899)  99  Fed.  686,  3  Am.  Bankr.  Rep.  729. 

Deduction  from  amount  allowed  as  ex- 
empt—  Where  property  is  sold  at  hank- 
rupVs  request. —  Where  personal  property 
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which  the  bankrupts  were  entitled  to 
claim  as  exempt  was  sold  at  the  bank- 
rupt's request  that  cash  be  allowed  them 
instead  of  the  property,  the  bankrupts 
should  be  charged  with  their  percentage 
of  the  difference  between  the  proceeds  of 
the  property  and  its  appraised  value,  as 
against  the  amount  of  their  exemptions. 
In  re  Ansley,  (E.  D.  N.  C.  1907)  153  Fed. 
983,  18  Am.  Bankr.  Rep.  457. 

Storage  charge  deducted, —  It  has  been 
held  that  if  the  trustee  has  no  cash  in 
hand  with  which  to  pay  storage  charges 
to  a  landlord  whose  property  he  has  occu- 
pied for  the  storage  of  the  bankrupt's 
goods,  he  may  be  ordered  to  sell  sufficient 
personal  property  for  that  purpose;  and 
this  will  take  precedence  of  the  bank- 
rupt's claim  to  have  his  exemptions  set 
apart  out  of  such  personalty.  In  re 
Grimes,  (W.  D.  X.  C.  1899)  96  Fed.  529, 
2  Am.  Bankr.  Rep.  730. 

Fees  of  court  officers, —  The  exemptions 
allowed  by  the  statute  were  not  intended 
to  exonerate  the  bankrupt  from  the  pay- 
ment of  the  fees  provided  for  the  coiirt 
officers.  In  re  Hines,  (S.  D.  W.  Va.  1902) 
117  Fed.  790,  9  Am.  Bankr.  Rep.  27. 

Where  the  hankrupta  converted  a  sum 
of  money  which  was  derived  from  the  sale 
of  goods  between  the  time  of  the  filing  of 
the  petition  for  adjudication  and  the  time 
when  the  property  was  taken  into  custody 
by  the  deputy  marshal,  it  was  held  that 
such  sum  should  >be  deducted  from  the 
bankrupts'  exemptions.  In  re  Ansley, 
(E,  D.  N.  C.  1907)  153  Fed.  983,  18  Am. 
Bankr.  Rep.  457. 

And  where  the  hankrupta  failed  to  make 
a  full  disclosure  of  their  personaX  prop- 
erty, but  the  amount  of  the  concealment 
could  not  be  ascertained,  it  was  held  that 
the  trustee  should  not  allow  their  per- 
sonal property  exemptions  until  all  of  the 
personal  property  had  been  accounted  for, 
except  on  the  orders  of  the  court.  In  re 
Ansley,  (E.  D.  :N".  C.  1907)  153  Fed.  983, 
18  Am.  Bankr.  Rep.  457. 

The  court  cannot  order  a  trustee  in 
bankruptcy  to  pay  rent,  overdue  at  the 
time  of  the  adjudication^  out  of  the  prop- 
erty to  be  set  apart  to  the  bankrupt  as 
exempt,  although  the  bankrupt  had  so 
agreed  with  the  landlord  before  the  com- 
mencement of  the  proceedings.  In  re 
Grimes,  (W.  D.  N.  C.  1899)  9«  Fed.  529, 
2  Am.  Bankr.  Rep.  730. 

Costs  and  expenses. —  In  In  re  Le  Vay, 
(M.  D.  Pa.  1903)  125  Fed.  990,  11  Am. 
Bankr.  Rep.  114,  it  was  held  that  where 
the  bankrupt  has  properly  claimed  hiB  ex- 
emption, it  cannot  be  diminished  by,  or 
put  aside  in  favor  of,  the  costs  and  ex- 
penses made  in  the  proceedings,  even 
where  these  have  been  incurred  in  steps 
taken  to  preserve  the  property,  as  by  a 
sale  of  it  by  a  receiver  as  perishable. 

Objections  to  trustee's  report. — ^Any 
creditor  may  object  to  the  report  of  the 
trustee  as  to  the  bankrupt's  exemptions. 


with  respect  to  either  their  allowance, 
valuation,  or  other  matter  affecting  the 
creditor's  interest.  In  re  Campbell,  (W. 
D.  Va.  1903)  124  Fed.  417,  10  Am.  Bankr. 
Rep.  723  J  Matter  of  Amos,  (S.  D.  Ga. 
1908)  19  Am.  Bankr.  Rep.  804;  Matter  of 
Cotton,  (S.  D.  Ga.  1909)  23  Am.  Bankr. 
Rep.  586;  In  re  Cotton,  25  Am.  Bankr. 
Rep.  532. 

The  bankrupt  may  also  eoscept  to  the 
trustee's  report  on  exemptions.  In  re 
Ellis,  (N.  D.  Ohio  1903)  10  Am.  Bankr. 
Rep.  754. 

Issue  arises  when  report  is  filed. —  No 
issue  as  to  the  bankrupt's  right  to  the 
exemption  arises  until  the  trustee's  re- 
port is  filed;  issue  may  then  be  taken  by 
exceptions  thereto  which  cast  the  burden 
of  proving  all  facts  essential  to  the  right 
upon  the  bankrupt.  In  re  Campbell,  (W. 
D.  Va.  1903)  124  Fed.  417,  10  Am.  Bankr. 
Rep.  723. 

The  question  of  the  status  of  a  particu- 
lar chattel  claimed  by  the  bankrupt  as 
exempt,  and  by  a  creditor  as  assets  of 
the  estate,  cannot  properly  come  before 
the  court  for  determination  until  a  trus- 
tee has  been  appointed  and  has  made  liis 
report  of  the  articles  set  apart  by  him  as 
exempt.  Exceptions  to  the  trustee's  ac- 
tion may  then  be  heard  by  the  referee,  and 
certified  by  him  to  the  judge  for  final  de- 
termination. In  re  Smith,  (W.  D,  Tex. 
1899)  93  Fed.  791,  2  Am.  Bankr.  Rep. 
190. 

Creditor^  exceptions. —  Where  the  bank- 
rupt's fraud  is  alleged  in  exceptions  to  his 
claim  of  exemptions,  the  facts  constituting 
the  fraud  must  be  stated.  In  re  Tobiaa, 
(1900)  103  Fed.  68. 

Where  the  bankrupt,  pursuant  to  section 
la  ( 8 ) .  duly  filed  a  schedule  of  exemptions 
claimed;  and  the  trustee,  under  section 
47a  (11)  and  General  Order  No.  17  (see 
supra,  section  30,  note),  filed  his  report, 
with  the  estimated  values  of  the  exemp- 
tions duly  itemized;  and  a  creditor  filed 
his  exceptions  thereto  within  the  twenty 
days  allowed  in  the  order;  and  the  referee 
having  made  his  report  thereon,  it  was 
held  that  there  was  a  well-defined  issue 
before  the  court,  without  any  special 
pleading.  McGahan  r.  Anderson,  (C.  C. 
A.  1902)  113  Fed.  115. 

In  In  re  Reese,  (1902)  115  Fed.  993, 
the  court  refused  to  reopen  an  adjudica- 
tion setting  apart  to  the  bankrupt  certain 
property  as  exempt,  on  account  of  the 
laches  of  the  petitioning  creditor. 

Process  unnecessary, — ^A  creditor  is  not 
precluded  from  objecting  to  the  allowance 
of  exemption  to  a  bankrupt  because  he  is 
not  armed  with  process;  the  bankruptcy 
proceedings  themselves  being  in  effect  a 
seizure  of  all  the  debtor's  property.  In 
re  Campbell,  (W.  D.  Va.  1903)  124  Fed. 
417,  10  Am.  Bankr.  Rep.  723. 

Verification  of  objections. — ^While  an  ex- 
ception to  the  report  of  a  trustee  setting 
apart    the    bankrupt's    exemptions    is    in 


Sec.  48  (a) 


BANKRUPTCY 


947 


some  sense  a  pleading  in  that  it  makes  an 
issue,  it  is  doubtful  if  it  need  be  verified, 
and  in  any  event  the  lack  of  verification 
is  not  jurisdictional;  and  where  not  ob- 
jected to  on  the  hearing  before  the  referee, 
objections  cannot  be  made  on  a  review  of 
his  decision  by  the  court.  In  re  Campbell, 
(W.  D.  Va.  1903)  124  Fed.  417,  10  Am. 
Bankr.  Rep.  723. 

Time  to  object. —  Objections  to  a  trus- 
tee's report  setting  apart  the  bankrupt's 
exemption  must,  by  general  order  in  bank- 
ruptcy No.  17,  be  filed  within  twenty  days 
after  the  filing  of  the  report.  Matter  of 
Amos,  (S.  D.  Ga.  1908)  19  Am.  Bankr. 
Rep.  804;  Matter  of  CJotton,  (S.  D.  Ga. 
1909)  23  Am.  Bankr.  Rep.  586,  25  Am. 
Bankr.  Rep.  332. 

Where  the  last  day  comes  on  Sunday,  a 
creditor  has  until  the  following  day  in 
which  to  file  objections.  Matter  of  Amos, 
(S.  D.  Ga.  1908)  19  Am.  Bankr.  Rep.  804. 

A  creditor  desiring  to  object  to  the  trus- 
tee's report  setting  apart  the  bankrupt's 
exemption  should  file  all  of  his  objections 
within  the  time  fixed  by  law,  and  cannot 
come  in  after  tlie  expiration  of  that  time 
and  add  new  and  additional  grounds  to  his 
objections  already  of  file;  but  it  is  other- 
wise as  to  the  enlargement  or  amplifica- 
tion of  grounds  originally  taken.  In  re 
Ck)tton,  (S.  D.  Ga.  1910)  183  Fed.  190, 
25  Am.  Bankr.  Rep.  532. 

Burden  of  proof. —  One  objecting  to  the 
allowance  of  a  bankrupt's  exemption  must 
show  afiirmatively  that  the  bankrupt  was 
not  entitled  to  claim  the  property.  In  re 
Rippa,    (S.  D.   Fla.   1909)    180  Fed.   603. 


See  also  /nr  r0  Grimes,  (W.  D.  N.  0.  1899) 
94  Fed.  800,  2  Am.  Bankr.  Rep.  160; 
In  re  Filer,  (S.  D.  N.  Y.  1900)  108  Fed. 
209,  5  Am.  Bankr.  Rep.  332. 

The  burden  of  showing  that  an  article 
alleged  to  be  exempt  is  within  the  pro- 
visions of  the  statute  rests  on  the  bank- 
rupt. In  re  TurnbuU,  (D.  C.  Mass.  1901) 
106  Fed.  667,  5  Am.  Bankr.  Rep.  649. 

The  finding  of  a  referee  on  the  facts  in 
reference  to  an  exemption  claim  should  be 
manifestly  erroneous  before  the  court  will 
interfere  with  it.  In  r«  West,  (1902)  116 
Fed.  767. 

Costs  in  the  proceedings. —  Where  on  a 
contest  between  the  bankrupt  and  the 
trustee  as  to  a  claim  for  exemptions 
neither  party  wholly  prevailed,  no  costs 
were  taxed  in  favor  of  either  against  the 
other.  In  re  Libby,  (1900)  103  Fed.  776. 
But  where  on  review  by  the  judge  the 
bankrupt  secured  a  reversal  of  an  adverse 
ruling  of  the  referee  the  trustee  was  or- 
dered to  pay  the  costs  out  of  the  estate. 
In  re  Harrington,  (1900)  99  Fed.  390. 

In  In. re  Seabolt,  (1902)  .113  Fed.  766, 
costs  were  taxed  against  excepting  cred- 
itors where  their  exceptions  were  over- 
ruled. 

Subjection  of  emempt  property  to  pay- 
ment of  coats. —  If  tha  trustee  has  no  cash 
in  hand  with  which  to  pay  costs  incurred 
in  the  case,  his  right  to  sell  exempt  prop- 
erty when  necessary  to  raise  the  money  is 
paramount  to  the  bankrupt's  right  of  ex- 
emption therein.  In  re  Grimes,  (1899)  96 
Fed.  529. 


h  [Concurrence  of  two  out  of  three.]  Whenever  three  trustees  have  been 
appointed  for  an  estate,  the  concurrence  of  at  least  two  of  them  shall  be 
neces.sary  to  the  validity  of  their  every  act  concerning  the  administration  of 
the  estate      [{1898)  30  Stat.  L,  557,] 


c  [File  certified  copy  of  decree  of  adjtldication.]  The  trustee  shall, 
within  thirty  days  after  the  adjudication,  file  a  certified  copy  of  the  decree 
of  adjudication  in  the  office  where  conveyances  of  real  estate  are  recorded 
in  every  county  where  the  bankrupt  owns  real  estate  not  exempt  from  execu- 
tion, and  pay  the  fee  for  such  filing,  and  he  shall  receive  a  compensation 
of  fifty  cents  for  each  copy  so  filed,  which,  together  with  the  filing  fee,  shall 
be  paid  out  of  the  estate  of  the  bankrupt  as  a  part  of  the  cost  and  disburse- 
ments of  the  proceedings.  [  {Inserted  1903,  which  excepted  pending  cases) 
32  Stat.  L.  799.] 

This  subdivision  c  was  not  in  the  original  Act,  but  was  added  in  1903. 


This  clause  is  directory  only  and  does 
not  affect  the  principle  that  the  bank- 
rupt's  title   passes   by   operation   of    law 


to  the  trustees  in  bankruptcy  as  upon  the 
date  of  his  adjudication.     Hull  v.  Burr, 
(1911)    61  Fla.  625,  55  So.  852. 


Sfc.  48.  Compensation  OF  TRUSTEES,  RECEIVERS  AND  MARSHALS :  (a)  [Pee 
and  commissions  of  trustee.]    Trustees  shall  receive  for  their  services,  pay 
able  after  they  are  rendered,  a  fee  of  five  dollars  deposited  with  the  clerk 
at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not  required 
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from  a  voluntary  bankrupt,  and  such  commissions  on  all  moneys  disbursed 
or  turned  over  to  any  person,  includino^  lien  holders,  by  them,  as  may  be 
allowed  by  the  courts,  not  to  exceed  six  per  centum  on  the  first  five  hundred 
dollars  or  less,  four  per  centum  on  moneys  in  excess  of  five  hundred  dollars 
and  less  than  fifteen  hundred  dollars,  two  per  centum  on  moneys  in  excess 
of  fifteen  hundred  dollars  and  less  than  ten  thousand  dollars,  and  one  per 
centum  on  moneys  in  excess  of  ten  thousand  dollars.  And  in  case  of  the 
confirmation  of  a  composition  after  the  trustee  has  qualified  the  court  may 
allow  him.  as  compensation,  not  to  exceed  one-half  of  one  per  centum  of  the 
amount  to  be  paid  the  creditors  on  such  composition.  {[Amended  1903 
and  1910,  both  of  which  excepted  pending  cases)  32  Stat,  L.  799  and  36 
Stat.  L.  840.] 

As  originaHy  enacted  this  section  48(a)  read  as  follows: 

"  Sec.  48.  Compensattox  op  Tbustebs. —  a  Trustees  shall  receive,  as  fuU  compensa- 
tion for  their  services,  payable  after  they  are  rendered,  a  fee  of  five  doUars  deposited 
with  the  clerk  at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not 
required  from  a  voluntary  bankrupt,  and  from  estates  which  they  have  administered, 
such  commissions  on  sums  to  be  paid  as  dividends  and  commissions  as  may  be  allowed 
by  the  courts,  not  to  exceed  three  per  centum  on  the  first  five  thousand  dollars  or  less, 
two  per  centum  on  the  second  five  thousand  dollars  or  part  thereof,  and  one  per  centum 
on  such  sums  in  excess  of  ten  thousand  dollars."    [SO  8tat.  L.  557.] 

In  1903  it  was  amended  "  so  as  to  read  as  follows  " : 

"  a  Trustees  shall  receive  for  their  services,  payable  after  they  are  rendered,  a  fee 
of  five  dollars  deposited  with  the  clerk  at  the  time  the  petition  is  filed  in  each  case, 
except  when  a  fee  is  not  required  from  a  voluntary  bankrupt,  and  from  estates  which 
they  have  administered  such  commissions  on  all  moneys  disbursed  by  them  as  may  be 
allowed  by  the  courts,  not  to  exceed  six  per  centum  on  the  first  five  hundred  dollars 
or  less,  four  per  centum  on  moneys  in  excess  of  five  hundred  dollars  and  less  than 
fifteen  hundred  dollars,  two  per  centum  on  moneys  in  excess  of  fifteen  hundred  dollars 
and  less  than  ten  thousand  dollars,  and  one  per  centum  on  moneys  in  excess  of  ten 
thousand  dollars.  And  in  case  of  the  confirmation  of  a  composition,  after  the  trustee 
has  qualified  the  court  may  allow  him,  &s  compensation,  not  to  exceed  one-half  of  one 
per  centum  of  the  amount  "to  be  paid  the  creditors  on  such  composition."  [S2  Stat.  L. 
799.] 

In  1910  it  was  amended  "  so  as  to  read  as  "  in  the  text. 


Trustee's  compensation. —  The  statute 
fixes  the  trustee's  compensation,  and  its 
provisions  in  this  respect  must  be  strictly 
adhered  to.  In  re  Utt,  (C.  C.  A.  7th  Cir. 
1901)  105  Fed.  754,  5  Am.  Bankr.  Rep. 
383;  In  re  Hinckel  Brewing  Co.,  (N.  D. 
N.  Y.  1903)  124  Fed.  702,  10  Am.  Bankr. 
Rep.  692;  In  re  Sanford  Furniture  Mfg. 
Co.,  (E.  .D.  N.  C.  1903)  126  Fed.  888,  11 
Am.  Bankr.  Rep.  414;  In  re  Cambridge 
Lumber  Co.,  (D.  C.  Mass.  1905)  136  Fed. 
983;  In  re  Castleberry,  (N.  D.  Ga.  1905) 
143  Fed.  1018,  16  Am.  Bankr.  Rep.  430; 
In  re  Cramond,  (N.  D.  N.  Y.  1906)  145 
Fed.  966,  17  Am.  Bankr.  Rep.  22;  In  re 
Screws,  (S.  D.  Ga.  1906)  147  Fed.  989, 
17  Am.  Bankr.  Rep.  2GQ;  In  re  Kirk- 
patrick,  6th  Cir.  1906)    148  Fed.  811,  78 

C.  C.  A.  601;  In  re  Erie  Lumber  Co.,  (S. 

D.  Ga.  1906)  150  Fed.  817,  17  Am.  Bankr. 
Rep.  689;  In  re  Shiebler,  (C.  C.  A.  2d  Cir. 
1909)  174  Fed.  336,  23  Am.  Bankr.  Rep. 
162;  In  re  Ellett  Electric  Co.,  (W.  D.  N. 
Y.  1912)  196  Fed.  400;  In  re  Muhlhauser, 
(N.  D.  Ohio  1902)  9  Am.  Bankr.  Rep.  80; 
Matter  of  Hart,  (D.  C.  Hawaii  1!)(HJ)  17 
Am.  Bankr.  Rep.  480;  Matter  of  Pequod 
Brewing  Co.,  (S.  D.  N.  Y.  19U7)  IS  Am. 
Bankr.  Rep.  352. 


The  provisions  of  this  section  are  com- 
prehensive enough  to  allow  to  trustees 
commissions  on  all  sums  dishursed  by 
them  out  of  the  assets  of  the  bankrupt 
estate,  which  obviously  includes  moneys 
paid  for  fees  and  expenses  in  the  admin- 
istration thereof.  In  re  Meadows,  (W. 
D.  N.  Y.  1912)    199  Fed.  304. 

No  commission  can  he  allowed  on  money 
which  never  became  a  part  of  the  bank- 
rupt estate,  nor  came  into  the  possession 
or  control  of  the  trustee.  In  re  Kaiser, 
(1902)    112  Fed.  955. 

General  Order  No.  35  also  makes  pro- 
vision for  compensation  of  trustees. 

Commissions  on  payments  to  lienholders. 
—  There  can  now  be  no  question  of  thb 
riglit  of  the  trustee  to  commissions  on 
money  turned  over  to  lienors,  such  com- 
missions having  been  expressly  provided 
for  by  the  amendment  of  1910;  prior  to 
that  enactment,  however,  the  question  pre- 
sented a  conflict  of  opinion.  See  the  fol- 
lowing decisions  rendered  prior  to  the 
amendment:  In  re  Ft.  Wayne  Electric 
Corp.,  (1899)  94  Fed.  109;  Zn  re  Fielding, 
(1899)  96  Fed.  800;  In  re  Utt,  (C.  C.  A. 
1901)  105  Fed.  754;  In  re  Mammoth  Pine 
Lumber  Co.,   (1902)    116  Fed.  731;  In  re 
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Anders  Push  Button  Telephone  Co.,  (S. 
D.  N.  Y.  1905)  136  Fed.  995,  13  Am. 
Bankr.  Rep.  643;  In  re  Cramond,  (N.  D. 
N.  Y.  1906)  146  Fed.  966,  17  Am.  Bankr. 
Rep.  22 ;  Smith  v.  Au  Ores,  ( C.  C.  A.  6th 
Cir.  1906)  150  Fed.  257,  17  Am.  Bankr. 
Rep.  745;  In  re  Morse  Iron  Works,  etc., 
Co.,  (E.  D.  N.  Y.  1906)  154  Fed.  214,  18 
Am.  Bankr.  Rep.  846;  In  re  Torchia,  (W. 
D.  Pa.  1911)    185  Fed.  576. 

Since  the  amendment  of  1910. —  In  the 
case  of  In  re  Holmes  Lumber  Co.,  (N.  D. 
Ala.  1911)  189  Fed.  178,  it  was  held  that 
the  amendatory  act  of  1910,  so  far  as  it 
may  be  construed  to  authorize  payment 
of  commissions  on  sales  of  encumbered 
property  from  the  proceeds  of  the  sale, 
can  only  apply  to  cases  in  which  the 
Bankruptcy  Court  rightfully  exercised 
its  jurisdiction  to  sell  free  from  liens  or 
where  the  lienholder  consented  to  such 
sale,  and  that  in  cases  in  which,  upon 
a  sale  in  the  Bankruptcy  Court,  the  prop- 
erty fails  by  a  large  sum  to  satisfy  the 
liens  upon  it,  the  estate  should  pay  the 
commissions  of  the  referee  and  the  trus- 
tee and  not  the  lienholder. 

But  in  the  case  of  In  re  Howard,  (N. 
D.  N.  Y.  1913)  207  Fed.  402,  it  was  held 
that  the  amendatory  act  of  1910  s^tled 
what  was  before  a  disputed  question  as  to 
the  right  of  trustees  to  commissions  on 
moneys  received  by  them  and  disbursed 
by  them,  which  were  derived  from  the 
Bales  of  mortgaged  property,  and  which 
moneys  were  covered  by,  and  properly  ap- 
plicable to  the  payment  of,  the  lien,  and 
that  thje  right  now  clearly  exists  by  virtue 
of  the  words  "  or  turned  over  to  any  per- 
son, including  lienholders." 

A  trustee  cannot  be  compelled  to  serve 
without  compensation;  and  where  there 
are  no  assets,  if  creditors  insist  upon  the 
appointment  of  a  trustee  they  must  ad- 
vance the  statutory  fee  or  otherwise  ar- 
range for  the  trustee's  compensation.  In 
re  Levy,  (E.  D.  Wis.  1900)  101  Fed.  247. 
See  also  In  re  Fees  Payable  by  Voluntary 
Bankrupts,   (1899)   95  Fed.  120. 

A  lump  sum  in  place  of  commissions 
will  not  be  allowed.  In  re  Carolina 
Cooperage  Co.,  (1890)  96  Fed.  960. 

Extra  compensation.— A  court  of  bank- 
ruptcy is  without  authority  to  allow  cotn- 
pensation  to  a  trustee  in  excess  of  that 
hxed  by  section  48,  notwithstanding  the 
fact  that  such  trustee  has  given  his  per- 
sonal time  and  attention  to  the  business 
of  the  estate,  and  by  reason  of  his  busi- 
ness ability  he  has  realized  from  the  bank- 


rupt's assets  far  more  than  would  ordi- 
narily have  been  obtained.  In  re  Carolina 
Cooperage  Co.,  (1899)  96  Fed.  950;  In  re 
Epstein,  (W.  D.  Ark.  1901)  109  Fed.  878, 
6  Am.  Bankr.  Rep.  191.  See  also  In  re 
George  Halbert  Co.,  (C.  C.  A.  2d  Cir. 
1904)  134  Fed.  236,  13  Am.  Bankr.  Rep. 
399;  In  re  Meadows,  (W.  D.  N.  Y.  1912) 
199  Fed.  304;  Devries  u.  Orem,  (1906) 
17  Am.  Bankr.  Rep.  876,  104  Md.  648,  65 
Atl.  430.  And  see  the  annotation  under 
section  72. 

A  trustee  who  is  also  an  attorney  at 
law  is  not  entitled  to  extra  compensation 
for  legal  services  rendered  by  him  to  the 
estate.  In  re  George  Halbert  Co.,  (C  C. 
A.  2d  Cir.  1904)  134  Fed.  236,  13  Am. 
Bankr.  399;  In  re  Van  Denburg,  (N.  D. 
Ohio  1914)  221  Fed.  476. 

Employment  of  attorney. —  In  the  case 
of  In  re  Rusch,  (1900)  105  Fed.  607, 
where  there  were  various .  matters  in  con- 
troversy between  different  classes  of  cred- 
itors, it  was  held  that  the  trustee  was 
authorized  to  employ  counsel  subject  to 
approval,  but  not  one  who  was  also  coun- 
sel for  any  of  the  creditors. 

Allowance  for  service  of  custodian. —  A 
trustee  in  bankruptcy  is  the  legal  and 
actual  custodian  of  the  property  which 
is  the  subject  of  the  proceeding  and  ordi- 
narily he  is  not  entitled  to  an  allowance 
for  the  service  of  a  custodian.  The  rights 
to  assistance,  at  the  cost  of  the  property 
in  custody,  in  addition  to  compensation, 
must  arise  out  of  circumstances  or  con- 
ditions disclosing  a  burden  beyond  the 
reasonable  possibility  of  performance  by 
the  single  individual  charged  therewith. 
Such  situations  are  found  when  the  prop- 
erty is  of  great  bulk,  situated  in  different 
localities,  or  where,  in  its  care  and  preser- 
vation, service  of  a  special  -or  unusual 
character  is  required.  In  re  Pickhardt, 
(E.  D.  Wis.  1912)   198  Fed.  879. 

The  word  "case"  as  employed  in  this 
section  is  not  intended  to  be  of  other  than 
the  ordinary  significance,  viz.,  a  compre- 
hensive term,  embracing  the  aggregate  in 
respect  to  that  which  is  brought  and 
prosecuted  in  the  form  of  a  single  proceed- 
ing. Although  in  bankruptcy,  a  partner- 
ship and  its  members  are  separate  entities, 
with  separate  estates,  it  cannot  be  claimed 
that,  though  joined  and  prosecuted  in  the 
form  of  a  single  petition,  they  present 
separate  cases  for  the  purpose  of  fees, 
commissions  or  aught  else.  In  re  Rider, 
(D.  C.  Mont.  1915)  220  Fed.  193. 


(b)  [Where  more  than  one  trustee.]  In  the  event  of  an  estate  being 
administered  by  three  trustees  instead  of  one  trustee  or  by  successive  trus- 
tees, the  court  shall  apportion  the  fees  and  commissions  between  them 
according  to  the  services  actually  rendered,  so  that  there  shall  not  be  paid 
to  trustees  for  the  administering  of  any  estate  a  greater  amount  than  one 
trustee  would  be  entitled  to.     [  (1898)  30  Stat,  L,  558,] 


:)50 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec  48  (c) 


This  subdivision    (b)    was   re-en  acted   in    1910  without  change   in  the  Act  which 
amended  other  parts  of  sec.  48  (36  Stat.  L.  840). 

(c)  [Withholding  compensation.]  The  conrt  may,  in  its  discretion, 
withhold  all  compensation  from  any  trustee  who  has  been  removed  for 
cause,    [(1898)  30  8tat,  L.  558.] 

TliiB  BubdiviBion  (c)  was  re-enacted  in  1910  without  change    (36  Stat.  L.  840). 


Effect  of  trustee's  negligence. — ^Where  a 
receiyer  or  trustee  has  been  negligent  in 
the  performance  of  his  duty,  the  court 
may,  in  a  proper  case,  without  the  filing 
of  any  exceptions,  deny  him  any  commis- 
sions. Jn  re  Schoenfeld,  (C.  C.  A.  3d  Cir. 
1910)    183  Fed.  219. 

Where  a  bankrupt's  trustee  was  allowed 
to  resign  to  avoid  the  odium  of  removal 


because  of  his  friendly  attitude  to  the 
bankrupts,  and  his  apathy  to  proceedings 
instituted  to  compel  the  bankrupts  to  turn 
over  property  which  they  had  withheld,  it 
was  held  that  his  claim  for  compensation 
should  be  at  least  partially  denied.  In 
re  Fidler,  (M.  D.  Pa.  1909)  172  Fed. 
632,  23  Am.  Bankr.  Rep.  16. 


{d)  [Compensation  of  receivers  and  marshals  appointed  under  sec- 
tion 2  (3)t]  Receivers  or  marshals  appointed  pursuant  to  section  two,  sub- 
division three,  of  this  Act  shall  receive  for  their  services,  payable  after  they 
are  rendered,  compensation  by  way  of  commissions  upon  the  moneys  dis- 
bursed or  turned  over  to  any  person,  including  lien  holders,  by  them,  and 
also  upon  the  moneys  turned  over  by  them  or  afterwards  realized  by  the 
trustees  from  property  turned  over  in  kind  by  them  to  the  trustees,  as  the 
court  may  allow,  not  to  exceed  six  per  centum  on  the  first  five  hundred 
dollars  or  less,  four  per  centum  on  moneys  in  excess  of  five  hundred  dollars 
and  less  than  one  thousand  five  hundred  dollars,  two  per  centum  on  moneys 
in  excess  of  one  thousand  five  hundred  dollars  and  less  than  ten  thousand 
dollars,  and  one  per  centum  on  moneys  in  excess  of  ten  thousand  dollars : 
[{Inserted  1910,  whi-ch  excepted  pending  cases)  36  Stat,  L.  840.] 

This  subdivision  (d),  including  the  three  following  provisions,  was  not  in  the  Bank- 
ruptcy Act  as  originally  enacted,  but  was  added  to  section  48  in  1910. 


Compensation  for  preserving  estate. — 
The  appointment  of  receivers  is  author- 
ized only  when  absolutely  necessary  for 
the  preservation  of  estate,  and  their  com- 
pensation should  be  measured  by  that  pro- 
vided for  trustees  for  similar  services. 
Dunlap  Hardware  Co.  v.  Huddles  ton,  (C. 
C.  A.  5th  Cir.  1909)  167  Fed.  433,  21 
Am.  Bankr.  Rep.  731. 

Authority  to  compensate  receiver  ap- 
pointed in  another  district. — ^Where,  pend- 
ing action  on  an  involuntary  petition, 
which  was  subsequently  dismissed  by  the 
court,  a  receiver  was  appointed,  who  re- 
mained in  possession  of  the  property 
when  defendants  were  adjudicated  bank- 
rupts in  another  district,  it  was  held 
that  the  authority  to  compensate  the  re- 
ceiver passed  to  the  court  making '  the 
adjudication,  which  took  exclusive  juris- 
diction of  the  estate.  In  re  Sears,  (\I!.  C 
A.  2d  Cir.  1904)   128  Fed.  275. 

Irregular  and  improper  receivership. — 
WTiere,  immediately  on  the  filing  of  a 
bankruptcy  petition  by  a  dry  goods  mer- 
chant, certain  lawyers,  by  purchasing  a 
claim  and  having  the  same  assigned  to  a 


clerk  in  the  office  of  one  of  them,  ob- 
tained the  appointment  of  one  of  them 
as  receiver  on  false  representations  to  tlie 
judge,  and  further  secured  other  associated 
lawyers  to  be  appointed  as  appraisers  who 
made  no  proper  appraisement,  and  then 
sought,  but  failed,  to  obtain  an  order  for 
the  immediate  sale  of  the  assets  which 
was  unnecessary,  it  was  held  that  such  re- 
ceivership and  the  proceedings  thereunder 
were  irregular,  and  improper,  and  of  no 
value  to  the  estate;  and  hence  an  allow- 
ance would  not  be  made  for  the  services  of 
the  receiver  or  his  attorney,  or  those  of 
the  appraisers.  In  re  Desrochers,  (N.  D. 
N.  Y.  1911)    183  Fed.  992. 

Receiver'^  fees. —  Where  it  appeared 
that  the  receiver  was  in  posseesion  of  the 
property  not  more  than  six  days,  and 
opened  for  business  only  for  three  brief 
periods,  and  the  stock  was  sold  through 
no  effort  on  his  part,  it  was  held  that  \\U 
services  would  not  warrant  a  fee  larger 
than  two  per  cent,  on  the  first  one  thou- 
sand dollars  and  one-half  of  one  per  cent, 
on  all  above  one  thousand  dollars,  under 
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this  section.     In  re  Grieslieimer,    (N.  D. 
Cal.  1913)   209  Fed.  134. 

Receiver's  expenses  —  Court  may  order 
expenses  paid  out  of  assets  in  first  instance, 
— After  jurisdiction  has  attached  in  a 
bankruptcy  proceeding,  and  a  receiver  has 
been  appointed  to  take  charge  of  the  as- 
sets of  the  alleged  bankrupt,  the  court  has 
power  in  the  first  instance  to  direct  that 
the  needful  expenses  and  compensation  of 
the  receiver  be  paid  out  of  the  property 
in  his  hands,  though  the  proceedings  are 
subsequently  dismissed;  it  being  no  part 
of  the  receiver's  dutv  to  move  to  recover 
such  expenses  and  compensation  against 
the  petitioning  creditors.  In  re  T.  K.  Hill 
Co.,  (€.  C.  A.  7th  Cir.  1907)  159  Fed. 
73,  20  Am.  Bankr.  Rep.  73. 

Court  may  compel  petitioners  to  pay 
receiver's  expenses. — A  court  of  bank- 
ruptcy has  authority,  under  its  general 
equity  powers,  to  order  the  petitioning 
(!reditors  to  pay  the  expenses  of  a  receiver- 
ship, where  the  receiver  was  appointed  on 
their  application  on  tlie  filing  of  their 
petition,  which  was  subsequently  dismissed 
as  unfounded.  In  re  Lacov,  (C.  C.  A.  2d 
Cir.  1905)  142  Fed.  960,  15  Am.  Bankr. 
Rep.  290. 

Unnecessary  expenses. — A  temporary  re- 
ceiver of  a  bankrupt  is  not  entitled  to 
eliarge  for  an  expert  examination  of  the 
bankrupt's  books,  nor  for  printing  claim 
vouchers.  In  re  Leonard,-  (D.  C.  Nev. 
1910)  177  Fed.  603,  24  Am.  Bankr.  Rep. 
97. 

Attorney  services. — ^A  receiver  in  bank- 
ruptcy being  required  to  stand  independ- 
ent of  the  parties  to  the  litigation,  he 
will  not  be  allowed  to  charge  the  estate 
for  services  rendered  him  by  the  attorney 
for  either  party  during  the  continuance  of 
such  relation.  In  re  T.  L.  Kelly  Dry- 
Goods  Co.,  (R.  D.  Wis.  1900)  102  Fed. 
747,  4  Am.  Bankr.  Rep.  528.  See  also 
In  re  Leonard,  (D.  C.  Xev.  1910)  177 
Fed.  503,  24  Am.  Bankr.  Rep.  97. 

Where  a  receiver  in  bankruptcy  was 
afterwards  appointed  trustee,  and  the  re- 
ceiver's counsel  also  acted  as  counsel  for 
the  trustee,  it  was  held  that  the  settle- 
ment of  the  receiver's  fees  and  those  of 
his  counsel  would  he  determined  in  con- 
nection with  the  claim  for  commissions 
and  fees  for  services  rendered  to  the  estate 
is  a  whr)lo.  In  re  Carothers,  (W.  D.  Pa. 
1010)   182  Fed.  501. 

Attorney's  fees. —  The  Bankruptcy  Act 
loes  not  cont4?mplate  that  the  number  of 
attorneys  employed  shall  enter  into  the 
uliowance  of  attorney's  fee,  but  that  the 
allowances  shall  be  made  as  though  one 
attorney  was  employed.  In  re  Falken- 
berg,    (D.  C.  N.   M.  'l913)    206  Fed.  836. 

Exceptions  to  the  account  of  a  leceivei 


in  bankruptcy  should  be  verified;  but  the 
omission  of  a  verification  is  a  defect  which 
is  amendable.  In  re  Ketterer  Mfg.  Co., 
(M.  D.  Pa.  1907)    156  Fed.  719. 

MarshaFs  compensation  and  expenses. — 
Where  the  court  of  bankruptcy,  upon  the 
filing  of  a  petition  in  involuntary  proceed 
ings,  orders  the  marshal  to  take  possession 
of  the  property  of  the  bankrupt  and  hold 
the  same  until  a  trustee  is  appointed,  the 
marshal  is  entitled  to  receive,  out  of  the 
estate,  compensation  for  his  services,  under 
such  order,  in  addition  to  the  costs  and 
expenses  incurred.  In  re  Adams  Sartorial 
Art  Co.,  (D.  C.  Colo.  1900)  101  Fed.  216, 
4  Am.  Bankr.  Rep.  107. 

Fees  for  services. —  In  In  re  Damon, 
(W.  D.  N.  Y.  1900)  104  Fed.  776,  6  Am. 
Bankr.  Rep.  133,  it  was  held  that  the 
marshal  is  entitled  to  a  reasonable  fee 
for  the  service  of  papers  in  bankruptcy 
proceedings. 

.1  deputy  m,a/rshal  appointed  to  iaJee 
charge  of  the  store  of  the  bankrupt  in  a 
town  other  than  that  in  which  he  resided, 
and  to  inventory  the  stock  of  general  mer- 
chandise contained  therein,  will  be  allowed 
compensation  at  the  rate  of  $2.60  per  day, 
together  with  his  actual  and  necessary 
expenses,  but  not  including  the  cost  of  his 
board  and  lodging.  In  re  Scott,  (E.  D. 
N.  C.  1900)  99  Fed.  404,  3  Am.  Bankr. 
Rep.  626. 

Such  a  deputy  may  also  hire  a  watch- 
man if  he  has  reason  to  apprehend  danger 
to  the  property;  and  a  charge  in  his  ac- 
counts of  one  dollar  per  day  for  the  serv- 
ices of  such  watchman  will  be  allowed  by 
the  court  as  expenses.  In  re  Scott,  (E. 
D.  N.  C.  1900)  99  Fed.  404,  3  Am.  Bankr. 
Rep.   626. 

Services  performed  in  obtaining  the  re- 
ceiver's appointment,  or  other  matters 
purely  preliminary  to  such  appointment, 
are  rendered,  not  to  the  receiver,  but  in 
the  interest  of  the  moving  creditors;  and 
this  is  a  matter  for  settlement  as  against 
the  estate  in  the  hands  of  the  trustee, 
when  the  question  of  an  allowance  to  the 
moving  creditors  is  sought  under  section 
62  of  the  Bankruptcy  Act.  In  re  Falken- 
berg,  (D.  O.  N.  M.  1913)  206  Fed.  836. 

Review. —  The  fixation  of  the  receiver's 
compensation  rests  in  the  sound  discretion 
of  the  district  judge  and  cannot  come  up 
for  review,  except  when  such  discretion  has 
been  plainly  abused  and  the  record  .suffi- 
ciently indicates  upon  what  state  of  facts 
the  discretion  was  exercised.  In  re  Cash- 
Papworth,  Grow-Sir.,  (C.  C.  A.  2d  Cir. 
1913)   210  Fed.  24. 

For  allowances  under  this  section,  see 
In  re  Charles  Knosher  &  Co.,  (C.  C.  A.  9th 
Cir.  1912)  197  Fed.  136;  In  re  Greis- 
heimer,   (N.  D.  Cal.  1913)   209  Fed.  134. 


[On  confirmation  of  composition.]    Provided,  That  in  case  of  the  con- 
firmation of  a  composition  such  commissions  shall  not  exceed  one-half  of 
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one  per  centum  of  the  amount  to  be  paid  creditors  on  such  compositions : 
[  {Inserted  1910,  which  excepted  pending  cases)  36  8tai.  L.  841,] 

See  the  note,  supra,  to  the  enacting  clause  of  section  48(2. 

[When  acting  as  mere  custodian.]  Provided  further,  That  when  the 
receiver  or  marshal  acts  as  a  mer^  custodian  and  does  not  carry  on  the 
business  of  the  bankrupt  as  provided  in  clause  five  of  section  two  of  this 
Act,  he  shall  not  receive  nor  be  allowed  in  any  form  or  guise  more  than  two 
per  centum  on  the  first  thousand  dollars  or  less,  and  one-half  of  one  per 
centum  on  all  above  one  thousand  dollars  on  moneys  disbursed  by  him  or 
turned  over  by  him  to  the  trustee  and  on  moneys  subsequently  realized 
from  property  turned  over  by  him  in  kind  to  the  trustee:  [(Inserted 
1910,  which  excepted  pending  cases)  36  Stat.  L.  841.] 

See  tlie  note,  supra,  to  the  enacting  clause  of  section  48d. 

''A  mere  custodian "  means  one  whose  receiver,     not    limited    to    those    of     a 

services  are  merely  those  of  a  keeper.     It  custodian,  may   be  allowed  compensation 

does   not   include   everyone   not   carrying  within  the  limits  specified*  in  the  general 

on  the  business  of  the  bankrupt,   but  a  provision  of  this  clause.    In  re  Ginsburg, 

person    discharging   general    duties    as   a  (E.  D.  Tenn.  1913}  208  Fed.  160. 

[Notice  to  creditors.]  Provided  further,  That  before  the  allowance  of 
compensation  notice  of  application  therefor,  specifying  the  amount  asked, 
shall  be  given  to  creditors  in  the  manner  indicated  in  section  fifty-eight  of 
this  Act.    [  {Inserted  1910,  which  excepted  pending  cases)  36  Stat.  L.  841.] 

See  the  note,  supra^  to  the  enacting  clause  of  section  48d. 

Sufficiency  of  notice. — ^Where  the  only  on  a  date  named,  it  is  insufficient,  as  it 

notice  given  creditors,  of  an  application  should  show  the  amount  asked  for  by  the 

for   an    allowance   of   compensation    to    a  receiver.     In  re  Falkenberg,  (D.  C.  N.  M, 

receiver,  is  that  the  receiver's  report  will  1913)   206  Fed.  835. 
be  submitted  for  approval  by  the  referee 

{e)  [Ck>mpensation  for  conducting  business.]  Where  the  business  is 
conducted  by  trustees,  marshals,  or  receivers,  as  provided  in  clause  five  of 
section  two  of  this  Act,  the  court  may  allow  such  officers  additional  com- 
pensation for  such  services  by  way  of  commissions  upon  the  moneys  dis- 
bursed or  turned  over  to  any  person,  including  lien  holders,  by  them,  and, 
in  cases  of  receivers  or  marshals,  also  upon  the  moneys  turned  over  by  them 
or  afterwards  realized  by  the  trustees  from  property  turned  over  in  kind 
by  them  to  the  trustees ;  such  commissions  not  to  exceed  six  per  centum  on 
the  first  five  hundred  dollars  or  less,  four  per  centum  on  moneys  in  excess 
of  five  hundred  dollars  and  less  than  one  thousand  five  hundred  dollars, 
two  per  centum  on  moneys  in  excess  of  one  thousand  five  hundred  dollars 
and  less  than  ten  thousand  dollars,  and  one  per  centum  on  moneys  in  excess 
of  ten  thousand  dollars:  [{Inserted  1910,  which  excepted  pending  cases) 
36  Stat.  L.  841.] 

This  subdivision    (e),  including  the  two  following  provisos,  was  not  in   the  Bank- 
ruptcy Act  as  originally  enacted,  but  was  added  to  section  48  in  1910. 

No  additional  compensation  can  be  al-  compensation  for  conducting  the  business 

lowed  beyond  that  provided  for  in  section  of  the  bankrupt.     In  re  Shiebler,    (C.  C. 

48e.     See  section   2    (5),  supra,   and   see  A.   2d  Cir.   1909)    174   Fed.   336,  23  Am. 

also  the  annotation  under  section  72.  Bankr.  Kep.  162;  Matter  of  Pequod  Brew 

Prior  to  the  amendment  of  1910,  how-  \\\\i  (  o.,  (S.  D.  N.  Y.  1907)  18  Am.  Banlir 

ever,  it  was  customary  to  allow  additional  \\v\).  312. 
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Effect  of  transfer  of  proceedings. — 
Where,  on  the  filing  of  a  petition  in 
involuntary  bankruptcy,  a  receiver  is  ap- 
pointed and  authorized  to  continue  the 
debtor's  business,  but  a  second  petition  is 
afterwards  filed  in  another  district,  where 
an  adjudication  is  made,  and  to  which 
the  proceedings  are  transferred,  under 
General  Order  No.  6,  as  being  the  district 
of  his  domicile,  the  court  in  the  other 
district  has  jurisdiction  to  fix  the  com- 
pensation of  its  receiver  and  his  counsel, 
although  payment  can  only  be  made  on 
order  of  the  court  having  custody  of  the 
estate.  In  re  Isaacson,  (C.  C.  A.  2d  Cir. 
1909)  174  Fed.  406,  2S  Am.  Bankr.  Rep. 
98. 


Amount  of  compensation. — ^As  much  as 
12  per  cent,  on  the  first  $500  or  less,  and 
8  per  cent,  on  moneys  in  excess  of  $500 
and  less  than  $1,500,  may  be  allowed  re- 
ceivers who  carry  on  the  business.  In  re 
Falkenberg,  (D.  C.  N.  M.  1913)  206  Fed. 
835. 

Continuing  business  for  remainder  of 
day. —  Where  a  receiver,  who  to<^  posses- 
sion of  the  business  of  a  bankrupt,  al- 
lowed the  employees  of  the  bankrupt  to 
continue  the  ousiness  for  the  remamder 
'  of  the  day,  he  was  held  not  to  be  con- 
ducting the  business  within  the  meaning 
of  this  section  so  as  to  receive  compensa- 
tion therefor.  In  re  Charles  •  Knosher  & 
Co.,  (C.  C.  A.  9th  Cir.  1912)  197  Fed. 
136. 


[On  confirmation  of  composition.]  Provided,  That  in  case  of  the  con- 
firmation of  a  composition  such  commissions  shall  not  exceed  one-half  of 
one  per  centum  of  the  amount  to  be  paid  creditors  on  such  composition: 
[{Inserted  1910,  which  excepted  pending  cases)  36  Stat.  L.  841,] 

See  the  note,  supra,  to  the  enacting  clause  of  section  48. 

[Notice  to  creditors.]  Provided  further.  That  before  the  allowance  of 
compensation  notice  of  application  tiierefor,  specifying  the  amount  asked, 
shall  be  given  to  creditors  in  the  manner  indicated  in  section  fifty-eight  of 
this  Act.    [  (Inserted  1910,  which  excepted  pending  cases)  36  Stat  L.  841.] 

See  the  note,  supra,  to  the  enacting  clause  of  section  48. 


Sec.  49.  Accounts  and  Papers  op  Trustees. —  a  The  accounts  and 
papers  of  trustees  shall  be  open  to  the  inspection  of  officers  and  all  parties 
in  interest.     [  {1898)  30  Stat,  L,  568.] 

The  words  "  parties  in  interest  **  include  party  opposing  a  discharge.  In  re  Waters- 
persons  entitled  to  appear,  even  though  Colver  Co.,  (E.  D.  N.  T.  1914)  212  Fed. 
they  hare  no  prorable  claim,  such  as  a      761. 

Sec.  50.  Bonds  of  Referees  and  Trustees. —  a  [Beferees'  bonds.] 
Referees,  before  assuming  the  duties  of  their  offices,  and  within  such  time 
as  the  district  courts  of  the  United  States  having  jurisdiction  shall  pre- 
scribe, shall  respectively  qualify  by  entering  into  bond  to  the  United  States 
in  such  sum  as  shall  be  fixed  by  such  courts,  not  to  exceed  five  thousand 
dollars,  with  such  sureties  as  shall  be  approved  by  such  courts,  conditioned 
for  the  faithful  performance  of  their  official  duties.  [  {1898)  30  Stat.  L. 
558.] 


The  manifest  purpose  of  Congress  in  re- 
quiring trustees,  referees,  and  designated 
depositories  to  give  bonds  was  to  protect 
estates  in  bankruptcy  from  (among  other 
acts  on  the  part  of  these  officers  of  the 


court)  paying  out  funds  otherwise  than 
the  law  and  rules  permit.  In  re  Hoyt, 
(E.  D.  N.  C.  1903)  119  Fed.  987,  9  Am. 
Bankr.  Kep.  574. 

Form  No. "17  is  "bond  of  referee.' 


f> 


b  [Trustees'  bonds.]  Trustees,  before  entering  upon  the  performance  of 
their  official  duties,  and  within  ten  days  after  their  appointment,  or  within 
such  further  time,  not  to  exceed  five  days,  as  the  court  may  permit,  shall 
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respectively  qualify  by  entering  into  bond  to  the  United  States,  with  such 
sureties  as  shall  be  approved  by  the  courts,  conditioned  for  the  faithful  per- 
formance of  their  official  duties.    [  (1898)  30  Stat,  L.  558.] 

Forms. —  Form  No.  26  is  "bond  of  trustee,"  and  Form  No.  26  is  "order  approving 
trustee's  bond." 

c  [Creditors  fixing  amount  of  trustee's  bond.]  The  creditors  of  a  bank- 
rupt estate,  at  their  first  meeting  after  the  adjudication,  or  after  a  vacancy 
has  occurred  in  the  office  of  trusted,  or  after  an  estate  has  been  reopened, 
or  after  a  composition  has  been  set  aside  or  a  discharge  revoked,  if  there  is 
a  vacancy  in  the  office  of  trustee,  shall  fix  the  amount  of  the  bond  of  the 
trustee;  they  may  at  any  time  increase  the  amount  of  the  bond.  If  the 
creditors  do  not  fix  the  amount  of  the  bond  of  the  trustee  as  herein  provided 
the  court  shall  do  so.   [  (1898)  30  Stat.  L.  558.] 

d  [Sureties'  qualification.]  The  court  shall  require  evidence  as  to  the 
actual  value  of  the  property  of  sureties.     [{1898)  30  Stat.  L.  558.] 

e  [Two  sureties.]  There  shall  be  at  least  two  sureties  upon  each  bond. 
[{1898)  30  Stat.  L.  558.] 

f  [Value  of  property  of  sureties.]  The  actual  value  of  the  property  of 
the  sureties,  over  and  above  their  liabilities  and  exemptions,  on  each  bond 
shall  equal  at  least  the  amount  of  such  bond.    [  {1898)  30  Stat.  L.  558.] 

g  [Corporations  as  sureties.]  Corporations  organized  for  the  purpose 
of  becoming  sureties  upon  bonds,  or  authorized  by  law  to  do  so,  may  be 
accepted  as  sureties  upon  the  bonds  of  referees  and  trustees  whenever  the 
courts  are  satisfied  that  the  rights  of  all  parties  in  interest  wiU  be  thereby 
amply  protected.   [{1898)  30  Stat.  L.  558.] 

h  [Filing  of  and  suit  upon  bonds.]  Bonds  of  referees,  trustees,  and 
designated  depositories  shall  be  filed  of  record  in  the  office  of  the  clerk  of 
the  court  and  may  be  sued  upon  in  the  name  of  the  United  States  for  the 
use  of  any  person  injured  by  a  breach  of  their  conditions.  [{1898)  30 
Stat.  L.  558.] 


Action  on  trustee's  bond  —  Jurisdiction. 
— A  Distriet  Court  of  the  United  States 
has  jurisdiction  of  an  action  brought  by 
a  trustee  in  bankruptcy,  in  the  name  of 
the  United  States,  on  the  bond  of  a  former 
trustee  to  recover  the  value  of  property 
for  which  he  has. failed  to  account.  U.  S. 
t;.  Union  Surety,  etc.,  Co.,  (S.  D.  N.  Y. 
1902)  118  Fed.  482,  9  Am.  Bankr.  Rep. 
114. 

Manner  of  bringing  action. — An  action 
for  breach  of  condition  upon  the  bond  of 
a  trustee  in  bankruptcy  may  be  main- 
tained only  in  the  name  of  the  United 
States,  and  leave  of  court  is  not  necesHary 
for  the  brin<ring  of  such  an  action.  Alex- 
ander P.  Union  Surety,  etc.,  Co.,  (1903) 
11  Am.  Bankr.'Rep.  32,  89  App.  Div.  3, 
85  N.  Y.  S.  282. 

Such  action  is  a  plenary  suit  and  not 


a  proceeding  in  bankruptcy  and,  it  would 
seem,  may  be  brought  m  the  state  court 
as  well  as  in  the  federal  court.  Judgment 
recovered  therein  cannot  be  reviewed  bv 
petition  to  revise  under  section  24b. 
United  States  r.  Ruggles,  (C.  C.  A.  6th 
Cir.  1915)  221  Fed.  256. 

Fugitive  trustee  not  necessary  party. — 
In  an  action  upon  the  bond  of  a  default- 
ing trustee  in  bankruptcy,  who  is  a  fugi- 
tive from  justice,  he  is  a  proper  but  not 
a  necessary  party.  Alexander  v.  Union 
Surety,  etc.,  Co.,' (1903)-  11  Am.  Bankr. 
Rep,  32,  89  App.  Div.  3,  85  N.  Y.  S.  282. 

Order  directing  trustee  to  account,  as 
prerequisite  to  action  on  ttond. — ^WTiere  a 
bankrupt's  truatee  had  not  abscondefl 
witliout  Bottlinjr  his  accounts,  but  his  ac- 
count rendered  had  been  allowed,  showini' 
the  expenditure  of  the  amount  demandr ! 
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by  the  trustee  in  the  admin istration  of 
the  estate^  it  was  held  that  an  order 
directing  that  the  trustee  should  account 
was  a  necessary  prerequisite  in  an  action 
on  his  bond  to  recover  property  belonging 
to  the  estate.  U.  S.  v.  Sondheim,  (D.  C- 
Mass.  1910)    188  Fed.  378. 

But  where  a  trustee  in  bankruptcy  ab- 
Bcondedi  and  his  whereabouts  are  un- 
known, an  order  directing  him  to  account 
is  not  a  necessary  prerequisite  to  an 
action  on  his  bond  to  recover  fimds  of  the 
estate  embezzled  by  him.  Scofield  t?.  U. 
S.,  (C.  C.  A.  6th  Cir.  1909)  174  Fed.  1, 
23  Am.  Bankr.  Rep.  259. 

Effect  of  settlement  and  allowance  of 
trustee's  account. — -Where,  after  confirma- 
tion of  a  bankrupt's  composition,  the 
referee  entertained  an  application  to  set- 


tle and  allow  the  trustee's  account,  and 
allowed  the  same  and  discharged  the 
trustee  without  &nj  objection  or  appeal 
by  the  bankrupt,  it  was  held  that  the 
referee  could  not  thereafter  disregard  or 
dispute  such  allowance  in  a  suit  on  the 
trustee's  bond  to  recover  the  amount  in 
his  hands  at  the  time  the  composition 
was  confirmed.  U.  S.  v.  Sondheim,  (D.  C. 
Mass.  1910)   188  Fed.  378. 

Surety's  UabiUty.—  The  liability  of  the 
trustee's  eurety  extends  to  the  necessary 
expenditure  of  the  funds  of  the  bankrupt 
estate  as  the  immediate  result  of  an  em- 
bezzlement by  the  trustee;  but  it  does  not 
include  the  premium  on  the  bond  of  the 
new  trustee.  Matter  of  Kajita,  (D.  O. 
Hawau  1904)  13  Am.  Bankr.  Rep.  19. 


i  [Trustees'  personal  liability.]  Trustees  shall  not  be  liable,  personally 
or  on  their  bonds,  to  the  United  States,  for  any  penalties  or  forfeitures 
incurred  by  the  bankrupts  under  this  Act,  of  whose  estates  they  are  respec- 
tively trustees.     [(1898)  30  8iat  L.  558]. 

j  [Joint  trustees.]     Joint  trustees  may  give  joint  or  several  bonds. 

[(1898)  30  Stat  L.  558,] 

k  [Vacancy  by  failure  to  give  bond.]  If  any  referee  or  trustee  shall  fail 
to  give  bond,  as  herein  provided  and  within  the  time  limited,  he  shall  be 
deemed  to  have  declined  his  appointment,  and  such  failure  shall  create  a 
vacancy  in  his  office.     [  (1898)  30  Stat.  L.  558.] 

I  [Limitation  of  suits  on  referees'  bonds.]  Suits  upon  referees'  bonds 
shall  not  be  brought  subsequent  to  two  years  after  the  alleged  breach  of 
the  bond.     [{1898)  30  Stat  L.  558,] 

m  [Limitation  of  suits  on  trustees'  bonds.]  Suits  upon  trustees'  bonds 
shall  not  be  brought  subsequent  to  two  years  after  the  estate  has  been  closed. 
[(1898)  30  Stat.  L,  558.] 

on  the  first  recovery,  but  continues  in 
force  for  two  years  after  the  estate  is 
closed,  unless  the  amount  thereof  is  pre- 
viously exhausted.  Matter  of  Kajita,  (D. 
C.  Hawaii  1904)  13  Am.  Bankr.  Rep.  19. 


Suits  may  be  brought  on  a  trustee's 
bond  at  any  time  within  two  years  after 
the  estate  has  been  closed.  Matter  of 
Kajita,  (D.  C.  Hawaii  1904)  13  Am. 
Bankr.  Rep.  19. 

The  trustee^s  bond  does  not  become  void 


Sec.  51.  Duties  op  Clerks. —  a  Clerks  shall  respectively  [(1898)  30 
Stat.  L.  558.] 

* 

General  Orders  Nos.  1,  2,  and  4  require  the  clerk  to  keep  a  docket  and  indorse  papers 
filed  with  him;  and  No.  10  authorizes  him  to  require  indemnity  for  expenses  in  certain 
cases. 


(1)  [Account  for  fees.]  account  for,  as  for  other  fees  received  by  them, 
the  clerk's  fee  paid  in  each  case  and  such  other  fees  as  may  be  received  for 
certified  copies  of  records  which  may  be  prepared  for  persons  other  than 
officers;  [(1898)  30  Stat  L.  558.] 
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(2)  [Collect  fees.]  collect  the  fees  of  the  clerk,  referee,  and  trustee  in 
each  case  instituted  before  filing  the  petition,  except  the  petition  of  a 
proposed  voluntary  bankrupt  which  is  accompanied  by  an  affidavit  stating 
that  the  petitioner  is  witliout,  and  can  not  obtain,  the  money  with  which 
to  pay  such  fees;  [(1898)  30  Stat.  L.  558,] 


Necessity  of  paying  filing  fee. — ^A  de- 
posit of  the  statutory  filing  fee  by  a  pro- 
posed voluntary  bankrupt,  not  within  the 
exception  in  favor  of  paupers,  is  a  condi- 
tion precedent  to  the  filing  of  the  petition. 
In  re  Bardcn,  (E.  D.  X.  C.  1900)  101 
Fed.  553,  4  Am.  Bankr.  Rep.  31. 

The  exemptions  allowed  by  the  Act  do 
not  excuse  the  payment  from  them  of  the 
fees  of  the  Bankruptcy  Court.  In  re  Col- 
lier, (W.  D.  Tenn.  1899)  93  Fed.  191, 
1  Am.  Bankr.  Rep.  182;  In  re  Hines,  (S. 
D.  W.  Va.  1902)  117  Fed.  790,  9  Am. 
Bankr,  Rep.  27;  In  re  Mason,  (S.  D.  Ala. 
1910)    181  Fed.  899. 

Thus  it  has  been  held  that  the  bank- 
rupt may  be  ordered  to  pay  such  fees  out 
of  pension  money  remain inp^  in  his  hands 
at  the  time  of  the  filing  of  the  petition. 
In  re  Bean,  (D.  C.  Vt.  1900)  100  Fed. 
262,  4  Am.  Bankr.  Rep.  53;  In  re  Hines, 
(S.  D.  W.  Va.  1902)  117  Fed.  790,  9  Am. 
Bankr.  Rep.  27. 

But  a  voluntary  bankrupt  whose  peti- 
tion is  accompanied  by  an  affidavit  of  in- 
ability cannot  subsequently  be  required  to 
pay  such  fees  out  of  the  property 
set  Upart  to  him  as  exempt,  or  out 
of  money  earned  by  him  after  the 
filing  of  the  petition.  Sellers  v.  Bell, 
(C.  C.  A.  5th  Cir.  1899)  94  Fed. 
801,  2  Am.  Bankr.  Rep.  529,  char- 
acterized as  an  "  extreme  view "  in 
the  case  of  In  re  Levy,  (1900)  101  Fed. 
247.  The  latter  case  held  however  that 
the  statutory  afiidavit  is  prima  facie  evi- 
dence of  inability  and  of  the  bankrupt's 
right  to  exemption  therefrom,  subject  to 
investigation ;  "  and  if  the  inquiry  is 
fairly  answered  respecting  available 
means,  and  none  appear  held  by  the  peti- 
tioner when  the  proceedings  were 
instituted,  nor  obtainable  through  his 
individual  earnings  or  efforts,  the  exemp- 
tion must  be  allowed." 

Pauper  affidavit  not  conclusive. —  In 
the  case  of  In  re  Collier,  (W.  D.  Tenn. 
1899)  93  Fed.  191,  1  Am.  Bankr.  Rep. 
182,  it  was  held  that  an  affidavit  of  in- 
ability by  the  petitioner  to  pay  the  fees 
is  not  conclusive  of  his  poverty;  and  if 
circumstances  appear  casting  doubt  upon 
the  truth  of  the  affidavit,  the  question 
may  be  sent  to  the  referee,  to  investigate 
and  report  the  facts  as  to  petitioner's 
ability  to  deposit  the  fees. 

Necessity  of  soliciting  loan  to  pay  fee. — 
It  has  been  held  that  a  proposed  volun- 
tary bankrupt,  who  has  not  money  enough 
to  pay  the  filing  fees,  is  not  required  to 
solicit  gifts  or  loans  from  his  friends 
fQr  that  purpose.     Sellers  v.  Bell,   (C.  C. 


A.  5th  Cir.  1899)  94  Fed.  801,  2  Am. 
Bankr.  Rep.  529;  In  re  Mason,  (S.  D. 
Ala.  1910)    181  Fed.  899. 

But  see  In  re  Hines,  (S.  D.  W.  Va. 
1902)  117  Fed.  790.  9  Am.  Bankr.  Rep. 
27,  where  it  was  said  that  a  fair  con- 
struction of  section  51  indicates  that  it 
was  the  intention  of  the  Act  to  allow 
voluntary  bankrupts  to  file  their  petition 
without  the  payment  in  advance  of  the 
fees  therefor,  only  in  case  they  did  not 
have,  and  could  not  obtain,  the  money 
with  .which  to  pay  such  fees.  In  other 
words,  if  the  bankrupt  was  absolutely 
without  money  or  effects  of  any  kind,  but 
was  able  to  borrow  from  his  friends 
money  with  which  to  pay  the  court  costs, 
he  could  not  properly  make  the  affidavit 
required  in  this  case,  and  it  would  be 
his  duty  to  pay  the  fees. 

Filing  in  forma  pauperis. —  Upon  presen- 
tation of  a  voluntary  bankrupt's  petition 
and  schedules,  accompanied  by  an  affidavit 
that  he  is  without,  and  cannot  obtain,  the 
money  necessary  to  pay  the  filing  fees, 
the  clerk  must  file  such  petition.  In  re 
Collier,  (W.  D.  Tenn.  1899)  93  Fed.  191, 
1  Am.  Bankr.  Rep.  182;  Sellers  v.  Bell, 
(C.  C.  A.  5th  Cir.  1899)  94  Fed.  801,  2 
Am.  Bankr.  Rep.  529;  In  re  Fees  Payable 
by  Voluntary  Bankrupts,  (1899)  95  Fed. 
1*20;  In  re  Bean,  (D  C.  Vt.  1900)  100 
Fed.  262,  4  Am.  Bankr.  Rep.  63;  In  re 
Plimpton,  (D.  C.  Vt.  1900)  103  Fed.  775, 
4  Am.  Bankr.  Rep.  614;  In  re  Hines,  (S. 
D.  W.  Va.  1902)  117  Fed.  790;  In  re 
Mason,  (S.  D.  Ala.  1910)  181  Fed.  899. 

Payment  of  filing  fee  as  condition  for 
discharge. — ^VVhere  a  petition  was  placed 
on  file,  and  an  adjudication  made,  without 
payment  of  the  filing  fee,  it  was  held  that 
an  objection  to  such  filing  might  be  raised 
on  the  application  for  a  discharge,  and 
action-  on  such  application  stayed  until 
the  filing  fee  was  paid.  In  re  Barden, 
(E.  D.  N.  C.  1900)  101  Fed,  Rep.  553,  4 
Am.  Bankr.  Rep.  31. 

But  in  such  case  the  referee  has  no  au- 
thority to  require  the  payment  of  the 
statutory  fee  as  a  condition  to  the  grant- 
ing of  the  discharge,  as  such  power  is 
given  to  the  court  alone,  under  General 
Order  No.  36  (4),  and  is  to  be  exercised 
only  on  proof  of  the  ability  to  pav  such 
fee.  In  re  Plimpton,  (D.  C.  Vt.'l900) 
103  Fed.  775,  4  Am.  Bankr.  Rep.  614. 

Fees  paid  are  not  returnable. — The  pro- 
visions of  General  Order  No.  10  (see 
supra,  note  to  section  30)  as  to  the  repay- 
ment to  the  bankrupt  of  money  advancoil 
by  him  to  the  officers  and  for  the  purposes 
mentioned  therein,  do  not   apply   to  thr 
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deposit  of  twenty-five  dollarSi  which  the 
clerk  is  to  collect  upon  the  filing  of  the 
petition;   and  this  mcmey  is  not  return- 


able.    In  re  Matthews,    (1899)    97   Fed. 
772. 


(3)  [Delivery  and  return  of  papers.]  deliver  to  the  referees  upon  appli- 
cation all  papers  which  may  be  referred  to  them,  or,  if  the  oflSces  of  such 
referees  are  not  in  the  same  cities  or  towns  as  the  oflSces  of  such  clerks, 
transmit  such  papers  by  mail,  and  in  like  manner  return  papers  which  were 
received  from  such  referees  after  they  have  been  used;  [{1898)  30  Stat,  L. 
559.] 

(4)  [Pay  referee's  and  trustee's  fee.]  and  within  ten  days  after  each 
case  has  been  closed  pay  to  the  referee,  if  the  case  was  referred,  the  fee 
collected  for  him,  and  to  the  trustee  the  fee  collected  for  him  at  the  time  of 
filing  the  petition.     [(1898)  30  Stat,  L,  559,] 

Sec,  52.  Compensation  of  Clerks  and  Marshals. —  a  [Clerks'  filing 
fee.]  Clerks  shall  respectively  receive  as  full  compensation  for  their  service 
to  each  estate,  a  filing  fee  of  ten  dollars,  except  when  a  fee  is  not  required 
from  a  voluntary  bankrupt.  [  (1898)  30  Stat,  L,  559,] 


As  to  clerk's  duty*  to  collect  and  ac- 
count for  fees,  see  section  61a  (1)  and 
(2). 

General  Order  No.  35  makes  further 
provision  respecting  compensation  of 
clerks. 

The  fees  provided  by  law  to  be  paid  the 
clerk  are  not  debts,  but  are  presumably 
for  services  for  the  benefit  of  the  bank- 
rupt. In  re  Bean,  (D.  C.  Vt.  1900)  100 
Fed.  262;  In  re  Mason,  (S.  D.  Ala.  1910) 
181  Fed.  899. 

Fees  for  reference  of  petitions. — ^A  clerk 
of  a  federal  District  and  (Mrcuit  Court  is 
entitled  to  his  statutory  per  diem  compen- 
sation for  the  days  on  which  he  refers,  to 
the  referee  in  bankruptcy,  voluntary  peti- 


tions in  bankruptcy  filed  daring  the  ab- 
sence of  the  judge  from  the  district, 
tliou^h  such  references  are  made  without 
written  orders  to  open  the  court  for  that 
or  any  other  purpose.  U.  S.  v.  Marvin, 
(1909)  212  U.  6.  275,  29  S.  Ct.  297,  53 
U.  S.  (L.  ed.)  510,  22  Am.  Bankr.  Rep. 
717. 

Fees  for  notifying  creditors. —  Clerks 
are  not  entitled  to  charge  a  fee  of  twenty- 
five  cents  for  each  notice  sent  to  creditors 
on  a  petition  for  discharge,  but  are  only 
entitled  to  the  actual  items  of  expense 
thereon  for  postage,  stationery,  and  cleri- 
cal work.  In.  re  Dunn  Hardware,  etc., 
Co.,  (E.  D.  N.  C.  1905)  134  Fed.  997,  14 
Am.  Bankr.  Rep.  186. 


h  [Marshals'  fees.]  Marshals  shall  respectively  receive  from  the  estate 
where  an  adjudication  in  bankruptcy  is  made,  except  as  herein  otherwise 
provided,  for  the  performance  of  their  services  in  proceedings  in  bank- 
ruptcy, the  same  fees,  and  account  for  them  in  the  same  way,  as  they  are 
entitled  to  receive  for  the  performance  of  the  same  or  similar  services  in 
other  cases  in  accordance  with  laws  now  in  force,  or  such  as  may  be  here- 
after enacted,  fixing  the  compensation  of  marshals.  [{1898)  30  Stat.  L. 
559,] 


As  to  compensation  of  the  marshal,  see 
section  48  a  and  e,  supra. 

Fees  for  serving  rule  to  show  cause. — 
Where  a  rule  of  the  federal  court  requires 
that  the  petition  and  affidavits  upon  which 
an  order  to  show  cause  is  grounded  shall 
be  seiTcd  along  with  such  order  the  mar- 
shal who  effects  such  service  in 
bankruptcy  proceedings  is  entitled  to  a 
fee  of  two  dollars  for  each  person  served 
with  the  petition  and  affidavits,  as  well  as 
two  dollars  for  service  of  the  order.  In 
re  Damon,    (1900)    104  Fed.  775. 


Compensation  for  keeping  property,  ete. 

— A  marshal  appointed  under  authority 
given  by  section  2  (3)  is  entitled  to 
reasonable  oompenRation  for  his  services 
in  keeping  the  property  during  the  time 
he  is  in  charge  thereof,  besides  the  costs 
and  expense;  and  a  marshal  who  held 
certain  property  for  seventeen  days  was 
allowed  twenty  dollars  as  reasonable  com- 
pensation. In  re  Adams  Sartorial  Art 
Co.,  (1900)   101  Fed.  215. 

In  the  case  of  In  re  Scott,    (1900)    99 
Fed.  404,  a  deputy  marshal  was  allowed 
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compensation  at  the  rate  of  $2.50  per 
day  for  a  month,  with  hiB  actual  and 
necessary  expenses,  not  including  board 
and  lodging,  for  remaining  in  possession 
oi  the  bankrupt's  store  in  4  town  other 
than  that  in  which  he  resided,  and  for 
taking  an  inventory  of  the  stock. 

Watchman's  service. — ^And  likewise  in 
the  case  of  In  re  Scott,  (1900)  99  Fed. 
404,  it  was  held  that  the  deputy  marshal 
was  justified  in  hiring  a  wa/tchman  to 
guard    the    bankrupt's    property,    and    a 


charge  of  a  dollar  a  day  for  the  watch- 
man's services  was  allowed. 

Compensation  for  taking  inventory,  etc 
—  Three  dollars  a  day,  with  actual  and 
necessary  expenses,  was  held  to  be  a  just 
and  reasonable-  fee,  **  considering  the  fees 
fixed  in  the  Act  for  other  officers  of  the 
court,"  fqr  a  deputy  marshal  who  took 
an  inventory  and  performed  other  duties 
in  connection  with  the  settlement  of  the 
estate.  In  re  Woodard,  (1899)  95  Fed. 
995. 


Sec.  53.  Duties  op  Attorney-General. —  a  The  Attomey-Qeneral  shall 
annually  lay  before  Congress  statistical  tables  showing  for  the  whole 
country,  and  by  States,  the  number  of  cases  during  the  year  of  voluntary 
and  involuntary  bankruptcy;  the  amount  of  the  property  of  the  estates; 
the  dividends  paid  and  the  expenses  of  administering  such  estates ;  and  such 
other  like  information  as  he  may  deem  important.  [  {1898)  30  Stat.  L.  559,] 

Sec.  54.  Statistics  of  Bankruptcy  Proceedings. —  a  Officers  shall 
furnish  in  writing  and  transmit  by  mail  such  information  as  is  within  their 
knowledge,  and  as  may  be  shown  by  the  records  and  papers  in  their  posses- 
sion, to  the  Attorney-Gteneral,  for  statistical  purposes,  within  ten  days  after 
being  requested  by  him  to  do  so.     [  {1898)  30  Stat.  L.  559.] 
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Sec.  55.  Meetings  of  Creditors. —  a  [Place  and  time.]  The  court  shall 
cause  the  first  meeting  of  the  creditors  of  a  bankrupt  to  be  held,  not  less  than 
ten  nor  more  than  thirty  days  after  the  adjudication,  at  the  county  seat  of 
the  county  in  which  the  bankrupt  has  had  his  principal  place  of  business, 
resided,  or  had  his  domicile;  or  if  that  place  would  be  manifestly  incon- 
venient as  a  place  of  meeting  for  the  parties  in  interest,  or  if  the  bankrupt 
is  one  who  does  not  do  business,  reside,  or  have  his  domicile  within  the 
United  States,  the  court  shall  fix  a  place  for  the  meeting  which  is  the  most 
convenient  for  parties  in  interest.  If  such  meeting  should  by  any  mischance 
not  be  held  within  such  time,  the  court  shall  fix  the  date,  as  soon  as  may  be 
thereafter,  when  it  shall  be  held.    [{1898)  30  Stat.  L.  559.] 


Practice  in  respect  of  first  meetings. — 
"  It  would  not  be  inappropriate  for  ref- 
erees to  follow  the  familiar  practice  of 
'explaining  the  object  of  the  meeting' 
to  creditors  and  attorneys  not  familiar 
with  the  practice  in  the  courts  of  bank- 
ruptcy. Many  questions  similar  to  those 
presented  may  thus  be  solved,  thus  saving 
time,  frequently  so  essential  in  a  proper 
adjustment  of  estates.  The  meeting  is 
for  buainess,  and  must  be  held  in  strict 
accordance  with  the  notice,  at  the  time 
and  place  specified,  not  at  some  other 
time,  sooner  or  later,  or  anotlier  place, 
though  near  by.  Adjournments  may  be 
had  if  the  business  re<}iiires  it,  but  all 
adjournments  are  the  Hame  meeting,  in 
contemplation  of  law.  If  no  creditor  ap- 
pears,  the   meeting   is   as   effectual   as   if 


they  were  present  or  represented.  The 
court,  judge,  or  referee  is  not  authorized 
or  required'  to  wait  for  or  *  count  a  quo- 
rum.' If,  in  such  case,  the  schedules  dis- 
close no  assets,  the  court  may  order  that 
no  trustee  be  appointed,  [(kaieral  Or- 
der Xo.  15,  supra,  note  to  section  30.] 
The  referee  should  be  punctually  present 
at  the  time  and  place  specified  in  the 
notice.  He  or  the  judge  presides,  and  his 
duties  are  judicial.  He  does  not  other- 
wise participate.  The  bankrupt  is  re- 
quired and  should  be  actually  present  at 
the  first  meeting.  It  is  a  creditor's 
meeting,  and  they  (the  referee  and  bank- 
rupt) are  there  to  assist  the  creditors, — 
the  first  as  an  officer  of  the  law,  and  the 
other  to  aid  him  in  so  doing."  Per  Pur- 
nell,  J.,  in  In  re  Eagles,   ( 1900)   99  Fed. 
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697.  The  object,  organization,  conduct, 
and  adjournment  of  first  meetings  were 
thoroughly  discussed  in  In  re  Phelps, 
(1868  1  Nat.  Bankr.  Reg.  526,  19  Fed. 
Gas.  No.  11,071,  decided  under  similar 
provisions  in  the  Bankruptcy  Act  of  1867. 

Time    of    holding    first    meeting. —  The 
first  meeting  of  creditors  cannot  be  held 
until  after  the  adjudication.     In  re  Back 
Bay  Automobile  CJo.,    (D.  C.  Mass.  1907) 
158  Fed.  679,  l9  Am.  Bankr.  Rep.  835. 

But  see  section  12a,  supra,  whereby  the 
bankrupt  is  authorized  to  offer  composi- 
tion to  h.is  creditors  either  before  or  af- 
ter the  adjudication.  The  right  to  offer 
composition  before  adjudication  was  in- 
serted by  the  amendment  of  June  25, 
1910,  which  also  provides  for  the  calling 
of  a  meeting  for  the  purpose  of  taking 
action  thereon.  Technically,  however, 
that  meeting  may  not  be  considered  such 
a  "  first  meeting  of  creditors  "  as  is  con- 
templated by  section  55o. 

Referee  may  refuse  to  call  meeting  un- 
til petition  and  schedules  are  amended.— 
It  is  within  the  jurisdiclion  and  discre- 
tion of  a  referee  in  bankruptcy  to  order 
amendments  to  be  made  in  the  petition 
and  schedule  of  a  voluntary  bankrupt  re- 
ferred to  him,  in  particulars  as  to  which 
he  finds  them  defective  or  insufiicient,  and 
to  refuse  to  call  a  first  meeting  of  cred- 
itors until  such  amendmenits  be  made. 
In  re  Brumelkamp,  (N.  D.  N.  Y.  1899) 
95  Fed.  814,  2  Am.  Bankr.  Rep.  318. 

Notice  of  meetings.— All  known  creditors 
are  entitled  to  ten  days'  notice  of  the 
first  and  of  all  other  meetings  of  the 
creditors;  such  notice  must  be  given  by 
the    referee.      In   re    Stein,    (D.    C.    Tnd. 


1899)    94  Fed.   124,  1   Am.  Bankr.   Rep. 
662. 

An  objection  by  an  involuntary  bank- 
rupt to  the  regularity  of  a  first  meeting 
of  his  creditors,  and  to  the  validity  of 
proceedings  had  thereat,  on  the  ground 
that  the  notices  of  such  meeting  were 
prepared  by  the  referee  before  the  bank- 
rupt's own  list  of  creditors  was  filed, 
whereby  it  resulted  that  some  of  the 
creditors  were  not  notified,  will  not  be 
sustained  when  it  appears  that  the  bank- 
rupt's list  of  creditors  was  not  filed 
within  the  time  limited  by  the  law,  and 
was  incomplete  and  imperfect.  In  re 
Schiller,  (W.  D.  Va.  1899)  96  Fed.  400, 
2  Am.  Bankr.  Rep.  704. 

Form  No.  18  is  a  '*  notice  of  first  meeting 
of  creditors."- 

Presence  of  creditors  at  meeting.^ — 
Creditors  are  not  to  be  counted  as  pres- 
ent simply  because  their  claims  have  been 
allowed.  In  order  to  be  present  they 
must  attend  in  person  or  by  duly  author- 
ized agent  or  attorney,  and  those  cred- 
itors who  do  so  attend  constitute  the 
meeting,  whether  they  constitute  a  ma- 
jority in  number  and  value  of  the  claims 
allowed  or  not.  In  re  Kaufman,  (W.  D. 
Ky.  1910)    179  Fed.  552. 

Bankrupt's  presence  at  meeting. —  It  is 
not  mandatory  that  the  bankrupt  be  pres- 
ent at  the  first  meeting  of  'creditors  un- 
less BO  directed  by  the  court  or  a  judge 
thereof.  In  re  Parker,  (D.  C.  Kan.  1899) 
1   Am.  Bankr.  Rep.   615. 

Forms. —  Form  No.  20  is  a  general  let- 
ter of  attorney  and  Form  No.  21  is  a 
special  letter  of  attorney  to  represent  a 
creditor  at  creditors'  meetings. 


ft  [Presiding  oflBcer  —  duties.]  At  the  first  meeting  of  creditors  the 
judge  or  referee  shall  preside,  and,  before  proceeding  with  the  other  busi- 
iiCvSs,  may  allow  or  disallow  the  claims  of  creditors  there  presented,  and  may 
publicly  examine  the  bankrupt  or  cause  him  to  be  examined  at  the  instance 
of  any  creditor.     [{1898)  30  Stat,  L.  559.] 


As  to 

Examination  of  bankrupt,  see  section 

7o  (9). 
Proof   and  allowance   of   claims,  see 

the  several  subdivisions  of  section 

57. 


AUowance  of  claims. — Claims  cannot  be 
allowed  without  a  meeting  of  creditors. 
In  re  Back  Bay  Automobile  Co.,  (D.  C. 
Mass.  1907  158  Fed.  679,  19  Am.  Bankr. 
Rep.  835.) 


c  [Creditors'  duty.]  The  creditors  shall  at  each  meeting  take  such  steps 
as  may  be  pertinent  and  necessary  for  the  promotion  of  the  best  interests 
of  the  estate  and  the  enforcement  of  this  Act.    [{1898)  30  Stat,  L,  559,] 


d  [Subsequent  meetings  of  creditors.]  A  meeting  of  creditors  subsequent 
to  the  first  one,  may  be  held  at  any  time  and  place  when  all  of  the  creditors 
who  have  secured  the  allowance  of  their  claims  sign  a  written  consent  to 
hold  a  meeting  at  such  time  and  place.     [{1898)  30  Stat,  L,  559,] 

General  Order  No.  25  authorizes  the  court  to  call  a  special  meeting  of  creditors  under 
certain  circumstances. 
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e  [Meeting  at  call  of  court.]  The  court  shall  call  a  meeting  of  creditors 
whenever  one-fourth  or  more  in  number  of  those  who  have  proven  their 
claims  shall  file  a  written  request  to  that  effect;  if  such  request  is  signed 
by  a  majority  of  such  creditors,  which  number  represents  a  majority  in 
amount  of  such  claims,  and  contains  a  request  for  such  meeting  to  be  held 
at  a  designated  place,  the  court  shall  call  such  meeting  at  such  place  within 
thirty  days  after  the  date  of  the  filing  of  the  request.  [  (1898)  30  Stat.  L. 
560.] 


The  word  "whenever,"  in  section  65«, 
should  be  construed  to  mean  "whenever 
after  the  first  meeting,"  previously  re- 
quired to  be  held  by  section  65a,  which 
can  only  be  held  not  less  than   ten  nor 


more  than  thirty  days  after  adjudication. 
In  re  Back  Bay  Automobile  Co.,  (D.  C. 
Mass.  1907)  168  Fed.  679,  19  Am.  Bankr. 
Rep.  836,  reversing  19  Am.  Bankr.  Rep. 
33. 


/  [Final  meeting.]  Whenever  the  affairs  of  the  estate  are  ready  to  be 
closed  a  final  meeting  of  creditors  shall  be  ordered.  [{1898)  30  Stat.  L. 
560.] 


Necessity  of  final  meeting. — ^An  estate 
cannot  be  closed  without  a  final  meeting 
of  the  creditors.  In  re  Stein,  (D.  C.  Ind. 
1899)  94  Fed.  124,  1  Am.  Bankr.  Rep. 
662;  In  re  Michel,  (E.  D.  Wis.  1899)  95 
Fed.  803,  1  Am.  Bankr.  Rep.  665. 

Referee  acting  as  special  master. —  The 


judge  may  authorize  the  referee  to  hold 
the  final  meeting  of  creditors  and  consti- 
tute him  a  special  master  for  that  pur- 
pose. In  re  Steed.  (1901)  107  Fed.  682, 
citing  Fellows  i;.  Freudenthal,  (C.  0.  A. 
1900)    102  Fed.  731. 


Sec.  56.  Voters  at  Meetings  of  Creditors. —  a  [Method  of  yoting.] 
Creditors  shall  pass  upon  matters  submitted  to  them  at  their  meetings  by 
a  majority  vote  in  number  and  amount  of  claims  of  all  creditors  whose 
claims  have  been  allowed  and  are  present,  except  as  herein  otherwise  pro- 
vided.    [  {1898)  30  Stat.  L.  560.] 


As  to 

Claims  which  may  be  proved  and  al- 
lowed, see  the  several  subdivisions 
of  section  63. 
Proof  and  allowance  of  claims  gener- 
ally,   see    the    several    subdivisions 
of  section  57. 
Voting  for  frustee,  see  section  44. 
^  Matters  which  may  be  submitted. —  Sec- 
tion 56o  confers  no  authority  to  submit 
to  creditors  the  decision  of  matters  which 
the    statute    has   otherwise    made    provi- 
sion  for.     In  re  Columbia  Iron   Works, 
(E.  D.  Mich.  1904)   142  Fed.  234,  14  Am. 
Bankr.  Rep.  626. 

A  majority  of  the  creditors  cannot,  by 
vote  at  a  special  meeting,  compel  a  trus- 
tee to  effect  a  compromise  desired  by 
them.  In  re  Meadows,  (W.  D.  N.  Y. 
1910)    181  Fed.  911. 

Manner  of  voting. —  All  creditors,  ex- 
cept those  having  secured  or  priority 
claims,  who  are  present  at  a  creditors' 
meeting  are  entitled  to  vote  according 
to  the  amount  of  their  allowed  claims. 
In  re  Walker,  (D.  C.  N.  D.  1899)  96 
Fed.  550,  3  Am.  Bankr.  Rep.  35;  In  re 
Eagles,  (E.  D.  N.  C.  1900)  99  Fed.  695, 
3    Am.    Bankr.    Rep.    733;    In   re   T.    L. 


Kelly  Dry-Goods  Co.,  (B.  D.  Wis.  1900) 
102  Fed.  747,  4  Am.  Bankr.  Rep.  528; 
In  re  Finlay,  (S.  D.  N.  Y.  1900)  104 
Fed.  675,  3  Am.  Bankr.  Rep.  738;  In  re 
McGill,  (C.  C.  A.  6th  Cir.  1901)  106  Fed. 
57,  5  Am.  Bankr.  Rep.  155,  affirming  Fal- 
ter V.  Reinhard,  (S.  D.  Ohio  1900)  104 
Fed.  292,  4  Am.  Bankr.  Rep.  782;  In  re 
Rekersdres,  (S.  D.  N.  Y.  1901)  108  Fed. 
206,  5  Am.  Bankr.  Rep.  811;  In  re  Beck, 
(D.  C.  Mass.  1901)  110  Fed.  140,  6  Am. 
Bankr.  Rep.  554;  In  re  Messengill,  (E. 
D.  N.  C.  1902)  118  Fed.  366.  7  Am. 
Bankr.  Rep.  669;  In  re  Henschel,  (C.  C. 
A.  2d  Cir.  1902)  113  Fed.  443,  7  Am. 
Bankr.  Rep.  662,  reversing  (S.  D.  N.  Y. 
1901)  6  Am.  Bankr.  Rep.  25  and  109  Fed. 
861,  6  Am.  Bankr.  Rep.  305;  In  re  Day- 
ville  Woolen  Co.,  (D.  C.  Conn.  1902)  114 
Fed.  674,  8  Am.  Bankr.  Rep.  85;  In  re 
Mackellar,  (M.  D.  Pa.  1902)  116  Fed. 
547,  8  Am.  Bankr.  Rep.  669;  In  re  Ma- 
lino,  (S.  D.  N.  Y.  1902)  118  Fe'd.  368, 
8  Am.  Bankr.  Rep.  205;  In  re  Lazoris, 
(E.  D.  Wis.  1903)  120  Fed.  716,  10  Am. 
Bankr.  Rep.  31;  In* re  Blue  Ridge  Pack- 
ing Co.,  (M.  D.  Pa.  1903)  125  Fed.  619, 
11  Am.  Bankr.  Rep.  36;  In  re  E.  T.  Ken- 
ney  Co.,   (D.  C.  Ind.  1905)    136  Fed.  451. 
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14  Am.  Bankr.  Bep.  611;  In  re  Ogles,  (E. 
D.  Tenn.)  2  Am.  Bankr.  Rep.  514;  Clen- 
dening  v.  Red  River  Valley  Nat.  Bank, 
(K.  D.  1903)  11  Am.  Bankr.  Rep.  245; 
Dight  v.  Chapman,  (1904)  12  Am.  Bankr. 
Rep.  743,  44  Ore.  265;  75  Pac.  585;  In  re 
Milne,  (S.  D.  X.  Y.  1908)  20  Am.  Bankr. 
Rep.   248. 

The  vote  turns,  not  on  the  number  of 
creditors  present  and  the  amount  repre- 
sented by  them,  but  on  the  number  and 
amount  of  allowed  claims  present  before 
the  referee  at  the  time  of  the  vote.  In  re 
Jlenschel,  (S.  D.  N.  Y.  1901)  109  Fed. 
861,  6  Am.  Bankr.  Rep.  305. 

A  single  interest  should  vote  as  a  single 
interest,  and  not  otherwise.  In  re  £.  T. 
Kenney  Co.,  (D.  C.  Ind.  1905)  136  Fed. 
451,  14  Am.  Bankr.  Rep.  611. 

Defective  claims. —  The  absence  of  the 
date  to  a  creditor's  claim  in  bankruptcy 
is  a  fatal  defect,  which  will  prevent  his 
participation  in  the  creditors'  meeting. 
In  re  Blue  Ridge  Packing  Co.,  (M.  £>.  Pa. 
1903)  125  Fed.  619,  11  Am.  Bankr.  Rep. 
36. 

But  the  mere  fact  that  at  the  head  of 
the  proof  of  a  clahn  in  bankruptcy  the 
title  of  the  court  is  not  given  as  re- 
quired by  Generic  Order  21  and  Form  No. 
31  is  not  sufficient  to  vitiate  the  proof 
so  as  to  prevent  the  creditor's  participa- 
tion in  the  meeting.  In  re  Blue  Ridge 
Packing  Co.,  (M.  D.  Pa.  1903)  125  Fed. 
619,  11  Am.  Bankr.  Rep.  36. 

Assigned  claims. —  Where  a  claim  has 
been  assigned,  the  assignee  is  the  real 
owner,  aira  he  alone  can  vote  thereon  at 
a  creditors'  meeting.  In  re  Blount,  (E. 
D.  Ark.  1906)  142  Fed.  263,  16  Am. 
Bankr.  Rep.  97;  In  re  Messengill,  (E.  D. 
N.  C.  1902)  7  Am.  Bankr.  Rep.  669. 

Thus  where  one  of  the  partners  in  a 
bankrupt  firm  has  a  claim  against  the 
firm,  which  he  has  assigned  to  a  third 
person  as  collateral  security  for  a  debt 
the  holder  cannot  prove  the  claim  nor 
vote  on  it,  not  being  the  owner  of  the 
claim;  and,  for  a  similar  reason,  the 
bankrupt  partner  cannot  prove  it.  In  re 
Eagles,   (E.  D.  N.  C.  1900)   99  Fed.  696. 

Presence  at  meeting. —  Claims  allowed 
are  not  to  be  counted  where  the  creditor 
is  not  present,  and  the  power  of  attorney 
of  his  proxy  is  ineufficient.  In  re  Hen- 
schel,  (C.  C.  A.  2d  Cir.  1902)  113  Fed. 
443,  7  Am.  Bankr.  Rep.  662,  reversing 
(S.  D.  N.  Y.  1901)  109  Fed.  861,  6  Am. 
Bankr.  Rep.  305;  In  re  Mackellar, 
(1902)    116  Fed.  547. 

An  attorney,  agent,  or  proxy  may  cast 
the  vote  of  a  creditor  whom  he  represents, 
upon  the  presentation  of  proper  authority 
so  to  do;  but  such  authority  should  be  in 
writing,  duly  executed,  and  filed  by  the 
referee  as  a  part  of  the  record.  In  re 
Sugenheimer,  (S.  D.  N.  Y.  1899)  91  Fed. 
744;  In  re  Blankfein,  (S.  D.  N.  Y.  1899) 
97  Fed.  191,  3  Am.  Bankr.  Rep.  165; 
In  re  Eagles,  (E.  D.  N.  C.  1900)  99  Fed. 
1  F.  S.  A.— 61. 


695;  In  re  Richards,  (N.  D.  N.  Y.  1900) 

103  Fed.  849,  4  Am.  Bankr.  Rep.  631; 
Falter  v.   Reinhard,    (S.   D,  Ohio   1900) 

104  Fed.  292,  4  Am.  Bankr.  Rep.  782; 
In  re  Gasser.  (C.  C.  A.  8th  Cir.  1900) 
104  Fed.  537,  5  Am.  Bankr.  Rep.  32; 
In  re  Finlay,  (S.  D.  N.  Y.  1900)  104 
Fed.  675,  3  Am.  Bankr.  Rep.  738;  In  re 
ScuUy,  (E.  D.  Pa.  1901)  108  Fed.  372, 
5  Am.  Bankr.  Rep.  716;  In  re  Lazoris, 
(E.  D.  Wis.  1903)  120  Fed.  716,  10  Am. 
Bankr.  Rep.  31;  In  re  Blue  Ridge  Pack- 
ing Co.,  (M.  D.  Pa.  1903)  125  Fed.  619, 
11  Am.  Bankr.  Rep.  36;  In  re  Cooper,  (E. 
D.  Pa.  1905)  135  Fed.  196,  14  Am.  Bankr. 
Rep.  320;  In  re  Columbia  Iron  Works, 
(E.  D.  Mich.  1904)  142  Fed.  234,  14 
Am.  Bankr.  Rep.  526;  In  re  Lloyd,  (£. 
D.  Wis.  1906)  148  Fed.  92,  17  Am.  Bankr. 
Rep.  96;  In  re  Pauly,  (N.  D.  N.  Y.  1899) 
2  Am.  Bankr.  Rep.  333;  Matter  of  Law, 
(S.  D.  111.  1905)  13  Am.  Bankr.  Rep. 
650. 

Voting  by  attorney, —  The  mere  rela- 
tion of  attorney  for  the  creditors  of  a 
bankrupt  does  not  authorize  such  attor- 
ney to  vote  in  behalf  of  his  clients  at  the 
election  of  trustee.  In  re  Scully,  (E.  D. 
Pa.  1901)  108  Fed.  372,  5  Am.  Bankr. 
Rep.  716;  In  re  Lazoris,  (E.  D.  Wis. 
1903)  120  Fed.  716,  10  Am.  Bankr.  Bep. 
31. 

Therefore  it  is  proper  for  a  referee  to 
require  a  letter  of  attorney  before  al- 
lowing another  to  vote  on  the  claim  of 
a  creditor.  In  re  Richards,  (N.  D.  N.  Y. 
1900)  103  Fed.  849,  4  Am.  Bankr.  Rep. 
631. . 

Where  a  power  of  attorney  authorizing 
its  holder  to  represent  a  creditor  at  a 
meeting  of  a  bankrupt's  creditors  is  mis- 
laid, and  not  produced  until  the  meeting 
is  over,  the  attorney  is  properly  refused 
the  right  to  participate.  In  re  Blue 
Ridge  Packing  Co.,  (M.  D.  Pa.  1903) 
125  Fed.  619,  11  Am.  Bankr.  Rep.  36. 

In  bankruptcy  proceedings,  under  Gen- 
eral Ch-der  No.  21,  which  requires  that  a 
letter  of  attorney  executed  on  behalf  of 
a  partnership  must  show  that  the  per- 
son executing  it  is  a  member  of  the 
firm,  the  fact  that  such  statement  is  con- 
tained in  the  proof  of  debt  accompany- 
ing the  letter,  though  absent  from  the 
letter  itself,  is  sufficient  to  entitle  the 
attorney  to  represent  the  creditor  in  the 
creditors'  meeting.  In  re  Blue  Ridge 
Packing  Co.,  (M.  D.  Pa.  1903)  125  Fed, 
619,   11  Am.  Bankr.  Rep.   36. 

An  attorney  should  not  be  permitted 
to  vote  any  claim  which  has  come  to 
him  through  the  instrumentality  of  the 
bankrupt;  but  the  fact  that  he  so  received 
claims  is  not  sufficient  ground  for  exclud- 
ing his  vote  on  claims  which  came  to 
him  unsolicited.  In  re  Lloyd,  (E.  D. 
Wis.  1906)  148  Fed.  92,  17  Am.  Bankr. 
Rep.  96. 

A  power  of  attorney  from  a  creditor  of 
a  bankrupt,  running  jointly  to  one  of  the 
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bankrupt's  attorneys  and  another,  does 
not  entitle  either  to  vote  on  such  claim 
at  a  creditors'  meeting.  In  re  Columbia 
Iron  Works,  (E.  D.  Mich.  1904)  142  Fed. 
234,  14  Am.  Bankr.  Rep.  526. 

See  further  as  to  the  selection  of  a 
trustee  by  creditors  or  their  proxies, 
9upra,  notes  to  section  44a. 

Effect  of  objection  to  claim  —  Generally. 
—  Claims  should  not  be  voted  where  duly 
verified  legal  objections  are  filed  thereto; 
but  the  referee  may  proceed  to  take 
proof,  and  if  the  objectmg  party  cannot 
produce  sufficient  evidence  to  sustain  the 
objections  the  claim  may  be  allowed.  If, 
however,  the  objecting  party  shows  legal 
cause  for  delay  for  the  purpose  of  pro- 
ducing evidence  not  at  hand,  the  referee 
may  in  some  cases  allow  the  claim  for 
voting  purposes.  In  re  Evening  Stand- 
ard Pub.  Co.,  (N.  D.  N.  Y.  1908)  164 
Fed.  517,  21  Am.  Bankr.  Rep.  156. 

But  it  does  not  rest  in  the  discretion 
of  the  referee  to  allow  claims  as  a  voting 
basis  when  objections  are  made  which  are 


apparently  genuine.  In  re  Malino,  (S.  D. 
N.  Y.  1902)  118  Fed.  368,  8  Am.  Bankr 
Rep.  205. 

While  the  mere  filing  of  objections  to 
a  claim  should  not  exclude  the  creditor 
from  voting  on  the  election  of  a  trustee, 
it  has  been  held  that  such  action  by  the 
referee  will  not  be  reviewed  when  no  ob- 
jection is  made  to  the  election,  and  no 
facts  are  presented  on  which  to  raise  the 
question  of  the  rights  of  creditors  in 
such  case.  In  re  T.  L.  Kelly  Dry-Goods 
Co.,  (E.  D.  Wis.  1900)  102  Fed.  747,  4 
Am.  Bankr.  Rep.  528. 

Objecting  creditors  and  the  bankrupt 
are  entitled  to  a  hearing  upon  the  ob- 
jections for  the  purpose  of  determining, 
at  least,  whether  they  are  honestly  made 
and  there  is  reasonable  ground  for  their 
consideration;  and  if  these  facts  are  es- 
tablished the  claims  should  not  be  al- 
lowed for  the  purpose  of  voting.  In  re 
Malino,  (S.  D.  N.  Y.  1902)  118  Fed.  368, 
8  Am.  Bankr.  Rep.  206. 


t  [Voting  by  secnred  creditors.]  Creditors  holding  claims  which  are 
secured  or  have  priority  shall  not,  in  respect  to  such  claims,  be  entitled  to 
vote  at  creditors'  meetings,  nor  shall  such  claims  be  counted  in  computing 
either  the  number  of  creditors  or  the  amount  of  their  claims,  unless  the 
amounts  of  such  claims  exceed  the  values  of  such  securities  or  priorities, 
and  then  only  for  such  excess.     [{1898)  30  Stat.  L.  560.] 


As  to  voting  power  of  secured  and  pri- 
ority claims,  see  section  57,  subdiyisions 
e,  g,  and  h. 

Secured  and  priority  creditors  are  en- 
titled to  Yote  at  creditors'  meetings  to 
the  extent  only  that  their  claims  have 
been  allowed  as  being  in  excess  of  the 
securities  held  by  them ;  but  if  the  securi- 
ties have  been  surrendered  such  creditors 
become  unsecured  claimants,  and  may  so 
vote.  In  re  Conhaim,  (D.  C.  Wash.  1899) 
97  Fed.  924,  3  Am.  Bankr.  Rep.  249; 
In  re  Eagles,  (E.  D.  N.  C.  1900)  99  Fed. 
695;  In  re  Utt,  (C.  C.  A.  7th  Cir.  1901) 
105  Fed.  754,  5  Am.  Bankr.  Rep.  383; 
In  re  Malino,  (S.  D.  N.  Y.  1902)  118  Fed. 
368,  8  Am.  Bankr.  Rep.  206;  In  re  Lant- 
zenheimer,  (N.  D.  la.  1903)  124  Fed.  716, 
10  Am.  Bankr.  Rep.  720;  In  re  Columbia 
Iron  Works,  (E.  D.  Mich.  1904)  142  Fed. 
234,    14    Am.    Bankr.    Rep.    526;    In    re 


Cramond,  (N.  D.  N.  Y.  1906)  145  Fed. 
966,  17  Am.  Bankr.  Rep.  22;  Stevens  v. 
Nave-McCord  Mercantile '  Co.,  (C.  C.  A. 
8th  Cir.  1906)  150  Fed.  71,  17  Am. 
Bankr.  Rep.  609;  Emerine  v.  Tarault, 
(C.  C.  A.  6th  Cir.  1^15)    219  Fed.  68. 

Where  objections  are  filed  to  a  claim, 
on  the  ground  that  the  claimant  has  re- 
ceived a  preference,  he  should  not  be  per- 
mitted to  participate  in  creditors'  meet- 
ings until  tiie  matter  has  been  heard  and 
determined.  In  re  Colimibia  Iron  Works, 
(E.  D.  Mich.  1904)  142  Fed.  234,  14  Am. 
Bankr.  Rep.  526. 

Bwrrender  of  preference, —  In  the  case 
of  In  re  Folb,  (1898)  91  Fed.  107,  a  pre- 
ferred creditor  was  not  required,  under 
the  circumstances,  before  being  entitled* 
to  vote  for  a  trustee,  to  refund  to  the 
bankrupt's  estate  the  amount  received  in 
part  payment  of  his  claim. 


Sec.  57.  Proof  and  Allowance  op  Claims. —  a  [Of  what  to  consist.] 
Proof  of  claims  shall  consist  of  a  statement  under  oath,  in  writing,  signed 
by  a  creditor  setting  forth  the  claim,  the  consideration  therefor,  and  whether 
any,  and,  if  so  what,  securities  are  held  therefor,  and  whether  any,  and 
if  so  what,  payments  have  been  made  thereon,  and  that  the  sum  claimed 
is  justly  owing  from  the  bankrupt  to  the  creditor.  [{1898)  30  Stat.  L. 
560.] 
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Ab  to 
ClaimB  which  may  be  proved,  see  the 
several  subdivisions  of   section  63. 
Claims    for   expenses   of   administra- 
tion, see  section  62. 

General  Order  No.  21  (see  supra,  note 
to  section  30)  makes  further  and  more 
detailed  provision  for  the  proof  of  debts. 

Necessity  and  manner  of  proving  claim. 
—  All  claims  against  a  bankrupt's  estate 
must  be  proved  by  a  statement  in  writ- 
ing, under  oath,  setting  forth  all  the  in- 
formation required  by  section  57a,  and 
also  all  the  facts  in  connection  therewith 
which  are  essential  to  the  clear  under- 
standing of  the  claim  made.  In  re  Sum- 
ner, (E.  D.  N.  Y.  1900)  101  Fed.  224,  4 
Am.  Bankr.  Rep.  123;  In  re  Wooten,  (E. 
D.  N.  C.  1902)  118  Fed.  670,  9  Am. 
Bankr.  Kep.  247;  Batchelder,  etc.,  Co.  v, 
Whitmore,  (C.  C.  A.  1st  Cir.  1903)  122 
Fed.  355,  10  Am.  Bankr.  Rep.  641;  In  re 
Blue    Ridge    Packing    Co.,     (M.    D.    Pa. 

1903)  125  Fed.  619,  11  Am.  Bankr.  Rep. 
36;  In  re  Prince,  (M.  D.  Pa.  1904)  131 
Fed.  546,  12  Am.  Bankr.  Rep.  680;  In  re 
Dunn  Hardware,  etc.,  Co.,    (E.  D.  N.  C 

1904)  132  Fed.  719,  13  Am.  Bankr.  Rep. 
147;  In  re  McKenna,  (N.  D.  X.  Y.  1905) 
137  Fed.  611,  15  Am.  Bankr.  Rep.  4; 
In  re  Rosenberg,  (E.  D.  Pa.  1906)  144 
Fed.  442,  16  Am.  Bankr.  Rep.  465;  In  re 
Girvin,  (N.  D.  N.  Y.  1908)  160  Fed.  197, 
20  Am.  Bankr.  Rep.  490;  In  re  Coventry 
Evans  Furniture  Co.,  (N.  D.  N.  Y.  1909) 
166  Fed.  516,  22  Am.  Bankr.  Rep.  272; 
In  re  Harper,  (N.  D.  N.  Y.  1910)  176 
Fed.  412,  23  Am.  Bankr.  Rep.  918;  In  re 
Graves,  (D.  C.  Vt.  1910)  182  Fed.  443; 
In  re  Lough,  (C.  C.  A.  2d  Cir.  1910) 
182  Fed.  961;  In  re  Heim  Milk  Product 
Co.,  (N.  D.  N.  Y.  1910)  183  Fed.  787; 
In  re  Scott,  (N.  D.  Tex.  1899)  1  Am. 
Bankr.  Rep.  553;  In  re  Creasinger,  (S.  D. 
Cal.  1906)  17  Am.  Bankr.  Rep.  538; 
Flower  t*.  Conunercial  Trust  Co.,  (C.  C. 
A.  8th  Cir.  1915)    223  Fed.  318. 

While  strict  rules  of  pleading  do  not 
apply f  it  is  nevertheless  necessary  that 
the  claim  and  its  consideration  should 
be  so  set  forth  as  to  enable  the  trustee 
and  the  creditors  to  make  proper  inves- 
tigation as  to  its  fairness  and  legality, 
without  undue  trouble  or  inconvenience. 
In  re  Scott,.  (N.  D.  Tex.  1899)  93  Fed. 
418;  In  re  Stevens,  (D.  C.  Vt.  1901)  107 
Fed.  243;  In  re  Coventry  Evans  Furni- 
ture Co.,  (N.  D.  N.  Y.  1909)  166  Fed. 
517;  In  re  Griffin,  (D.  C.  Mass.  1910) 
188  Fed.   389. 

Positive  averments. —  The  vital  facts 
to  support  a  proof  of  claim  should  be 
made  to  appear  by  positive  averments, 
foimded  upon  the  deponent's  knowledge, 
and  not  upon  his  belief.  In  re  United 
Wireless  Telegraph  Co.,  (D.  C.  Me.  1912) 
201  Fed.  445. 

A  claim  against  a  Ixmkrupt  is 
** proved'*  and  entitled  to  allowance  only 
when   it   is  properly  verified  and  states 


*'  the  consideration "  therefor  and  con- 
tains the  other  statements  required  by 
section  57a.  In  re  Coventry  Evans  Fur- 
niture Co.,  (N.  D.  N.  Y.  1909)  166  Fed. 
516,  22  Am.  Bankr.  Rep.  272;  In  re 
United  Wireless  Telegraph  Co.,  (D.  C. 
Me.   1912)    201  Fed.  445. 

Effect  of  failure  to  prove. —  If  the  proof 
of  claim  aga/inst  a  bankrupt's  estate 
does  not  comply  with  section  57a,  it  is 
not  entitled  to  allowance;  and  if  allowed, 
the  trustee  when  appointed  may  have  it 
expunged  unless  it  is  corrected  by  amend- 
ment or  established  by  proof.  In  re  Cov- 
entry Evans  Furniture  Co.,   (N.  D.  N.  Y. 

1909)  166  Fed.  516,  22  Am.  Bankr.  Rep. 
272. 

A  claim  against  a  bankrupt  is  not  en- 
titled to  consideration  unless  proved  in 
accordance  with  the  provisions  of  the 
Act,  and  the  forms  prescribed  thereun- 
der. In  re  Dunn  Hardware,  etc.,  Co.. 
(E.  D.  N.  C.  1904)  132  Fed.  719,  13  Am. 
Bankr.  Rep.  147. 

Failure  of  bankrupt  to  controvert  proof 
of  claim. — ^An  allegation  in  a  petition  in 
involuntary  bankruptcy  that  a  petitioner 
is  a  creditor  of  the  bankrupt  to  an 
amount  stated,  and  the  failure  of  the 
bankrupt  to  answer  and  controvert  the 
allegation  does  not  make  the  fact  of  such 
indebtedness  res  judicata  as  to  the  cred- 
itors or  the  trustee;  but  such  petitioner 
must  still  file  and  prove  his  claim,  which 
may  be  contested  by  the  trustee  or  any 
creditor.     In  re   Harper,    (N*.   D.   N.   Y. 

1910)  176  Fed.  412,  23  Am.  Bankr.  Rep. 
918. 

Taxes  need  not  he  proved, —  Since 
taxes,  assessed  against  the  property  of  a 
bankrupt  during  the  administration  of 
his  estate,  are  matters  of  public  record, 
they  need  not  be  proved  as  a  claim 
against  the  bankrupt's  estate  in  order  to 
be  allowed.  In  re  Prince,  (M.  D.  Pa. 
1904)  131  Fed.  546,  12  Am.  Bankr.  Rep. 
680.  And  see  also  the  annotation  under 
section  64a. 

Secured  claim. —  There  is  a  distinction 
between  proving  a  claim  under  section  57a 
and  its  allowance  under  section  57c,  re- 
sulting in  the  right  to  prove  a  secured 
claim  when  the  ultimate  necessity  for  its 
allowance  appears  reasonably  possible  even 
though  it  may  turn  out  to  be  unnecessary 
because  the  security  proves  adequate  to 
pay  the  debt  in  full.  Emerine  v.  Tarault, 
(C.  C.  A.  6th  Cir.  1915)  219  Fed.  68. 

Nature  of  proceedings  to  prove  claims. 
—  Proceedings  by  creditors  to  prove  their 
demands  against  the  estate  of  a  bankrupt 
are  part  of  the  suit  in  bankruptcy,  and 
are  not  separate  or  independent  suits  in 
law  or  in  equity;  the  Bankruptcy  Act 
being  passed  to  provide  a  quick  and  sum- 
mary settlement  of  debts  against  thebank- 
.rupt  out  of  the  proceeds  of  his  estate,  and 
proceedings  originally  commenced  as  part 
of  the  bankruptcy  suit  are  not  separated 
from  it  and  converted  into  a  suit  at  law. 
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Maryman  v.  Dreyfus,  (1915)  117  Ark.  17, 
174  S.  W.  549. 

The  proof  must  l>e  correctly  entitled  in 
the  court  and  in  the  cause.  General  order 
No.  21  (see  supra,  note  to  section  30). 
And  the  same  provision  in  the  Bankruptcy 
Act  of  1867  necessitated  the  rejection  of 
proof  not  correctly  entitled.  In  re  Natther, 
(1876)  14  Nat.  Bankr.  Reg.  273,  29  Fed. 
Cas.   No.    17,126. 

The  creditor's  Christian  name  ought  to 
be  stated  in  full.  In  re  Valentine,  (1869) 
4  Biss.    (U.  S.)    317. 

Statement  of  consideration. —  In  a  proof 
of  debt  in  bankruptcy,  the  statement  of 
the  consideration  must  be  suflioiently  full 
and  specific  to  enable  the  trustee  and  thft 
creditors  to  pursue  proper  and  legitimate 
inquiries  as  to  the  fairness  and  legality 
of  the  claim.  In  re  Scott,  (N.  D.  Tex. 
1899)  93  Fed.  418:  In  re  Stevens,  (D.  C. 
Vt.  1900)  104  Fed.  325,  5  Am.  Bankr. 
Rep.  11;  In  re  Stevens,  (D.  C.  Vt.  1901) 
107  Fed.  243;  In  re  Blue  Ridge  Packing 
Co.,  (M.  D.  Pa.  1903)  126  Fed.  619,  11 
Am.  Bankr.  Rep.  36;  In  re  Brett,  (D.  C. 
N.  J.  1904)  130  Fed.  981,  12  Am.  Bankr. 
Rep.  492;  In  re  Coventry  Evans  Furniture 
Co.,  (N.  D.  N.  Y.  1909)  166  Fed.  516,  22 
Am.  Bankr.  Rep.  272;  In  re  Creasinger, 
(S.  D.  Cal.  1906)  17  Am.  Bankr.  Rep.  543. 

Proof  of  claims  against  a  bankrupt's 
estate,  reciting  generally  that  there  was  a 
consideration  for  the  debt,  does  not  com- 
ply  with  the  requirement  that  tlie  proof 
must  state  **  the  consideration."  In  re 
Coventry  Evans  Furniture  Co.,  (N.  D. 
N.  Y.  1909)  166  Fed.  516,  22  Am.  Bankr. 
Rep.  272. 

Itemized  accounts. —  While  General  Or- 
der No.  21  does  not  directly  provide  that 
accounts  made  up  of  items  shall  be  item- 
ized, and  would  seem  to  relate  to  the  fixing 
of  an  average  due  date  where  items  fall 
due  at  different  dates,  yet  the  order  is 
predicated  on  the  theory  that  accounts 
consisting  of  items  will  be  itemized  and 
tills  should  be  done.  In  re  Scott,  (N.  D. 
Tex.  1899)  93  Fed.  418. 

Oath  to  statement. —  It  is  not  a  valid 
objection  that  the  officer  before  whom  the 
verification  was  made  was  the  attorney 
for  the  creditor.  In  re  Kimball,  (1899) 
100  Fed.  777.  Contra  where  he  was  the 
attorney  of  recorji  of  the  bankrupt.  Mat- 
ter of  Keyser,  (1877)  9  Ben.  (U.  S.)  224. 
See  generally  as  to  sufficiency  of  verifica- 
tions, supra^  section  20  and  notes  thereto. 

A  verification  need  not  be  amended  to 
cure  defects  therein  if  no  objection  is  made 
to  its  ftuflicienoy.  In  re  Stevens,  ( 1901 ) 
107  Fed.  243.  See  also  In  re  Shaw,  ( 1901 ) 
109   Fed.   780. 

Proof  of  claims  under  Act  of  1867. — 
As  to  the  sufliciency  of  proofs  made  by  the 
agent  of  tlie  creditor,  under  the  Bank- 
ruptcy Act  of  1807,  see  in  re  Wlivte, 
(1874)  9  Nat.  Bankr.  Reg.  267;  McKinsev 
V.   Harding,    (1869)    4   Nat.   Bankr.  Reg. 


39;  In  re  Watrous,  (1876)  14  Nat.  Bankr. 
Reg.  258. 

Ab  to  proof  of  claims  by  partnerships, 
see  In  re  Barrett,  (1869)  2  Nat.  Bankr. 
Reg.  533. 

As  to  proof  of  claims  by  assignees,  see 
Ex  p.  Davenport,  (1869)  1  Lowell  (U.  S.) 
384;  Re  Murdock,  (1869)  1  Lowell 
(U.  S.)  362;  In  re  Pease,  (1871)  6  Nat. 
Bankr.  Reg.  173,  19  Fed.  Cas.  No.  10,880; 
In  re  fitrachan,  (1872)  3  Biss.  (U.  S.) 
181,  23  Fed.  Cas.  No.  13,519;  In  re 
Burchell,  (1880)  4  Fed.  406;  In  re  Pease, 
(1887)  29  Fed.  593;  Matter  of  Lathrop, 
(1871)  6  Ben.  (U.  S.)  199,  5  Nat.  Bankr. 
Reg.  43,  14  Fed.  Cas.  No.  8,104;  In  re 
State  Ins.  Co.,  (1883)   16  Fed.  756. 

As  to  proof  of  claims  by  corporations, 
see  Albany  Exch.  Bank  v.  Johnson,  (1842) 
1  Fed.  Cas.  No.  133;  Matter  of  Morgan, 
( 1875)  8  Ben.  186,  17  Fed.  Cas.  No.  9,797 ; 
Ex  p.  Norwood,  (1873)  3  Biss.  504,  18 
Fed.  Cas.  No.  10,364 ;  In  re  Republic  Ins. 
Co.,  (1873)  8  Nat.  Bankr.  Reg.  197,  20 
Fed.  Cas.  No.  11,706. 

As  to  proof  of  claims  by  executors  and 
administrators  or  other  persons  acting  in 
a  representative  capacity,  see  In  re  Jor- 
dan, (1880)  2  Fed.  319;  In  re  MiUs, 
(1875)  11  Nat.  Bankr.  Reg.  74,  17  Fed. 
Cas.  No.  9,611;  In  re  Republic  Ins.  Co., 
(1873)    3  Biss.    (U.  S.)    452. 

As  to  proof  of  claim  by  a  state,  see  In 
re  Corn  Exch.  Bank,  (1877)  15  Nat. 
Bankr.  Reg.  216,  6  Fed.  Cas.  No.  3,243. 

Amendment  of  proofs. —  As  in  all  other 
equitable  proceedings,  the  proof  of  a  claim 
in  bankruptcy,  required  by  section  57a, 
may  be  amended  so  as  to  cure  defects  and 
irregularities  therein,  and  to  supply 
oniissions;  and  such  amendment  relates 
back  to  the  date  of  the  original  filing  of 
the  proof  of  claim.  Hutchinson  v.  Otis, 
(1903)  190  U.  S.  552,  23  S.  Ct.  778,  47 
U.  S.  (L.  ed.)  1179,  10  Am.  Bankr.  Rep. 
135;  In  re  Myers,  (D.  C.  Ind.  1900)  99 
Fed.  691,  3  Am.  Bankr.  Rep.  760;  In  re 
Roeber,  (C.  C.  A.  2d  Cir.  1903)  127  Fed. 
122,  11  Am.  Bankr.  Rep.  464;  Bucking- 
ham V.  Estes,  (C.  C.  A.  6th  Cir.  1904)  128 
Fed.  584;  12  Am.  Bankr.  Rep.  182;  In  re 
Robinson,  (D.  C.  Mass.  1905)  136  Fed. 
994,  14  Am.  Bankr.  Rep.  626;  Bennett  r 
American  Credit  Indemnity  Co.,  (C.  C.  A. 
6th  Cir.  1908)  159  Fed.  624.  20  Am. 
Bankr.  Rep.  260;  In  re  Faulkner,  (C.  C. 
A.  8th  Cir.  1908)  161  Fed.  900,  20  Am. 
Bankr.  Rep.  542;  In  re  Miners'  Brewing 
Co.,  (E.  D.  Pa.  1908)  162  Fed.  327,  20 
Am.  Bankr.  Rep.  717;  In  re  Medina 
Quarry  Co.,  (W.  D.  N.  Y.  1910)  179  Fed. 
929;  In  re  Carothers,  (W.  D.  Pa.  1910) 
182  Fed.  501 ;  In  re  Fisk,  (S.  D.  N.  Y. 
1911)  185  Fed.  974;  In  re  Salvator  Brew- 
ing Co.,  (S.  D.  N.  Y.  1911)  188  Fed.  522; 
In  re  Fairlanib,  (E.  D.  Pa.  1912)  199 
Fed.  278;  In  re  Thompson,  (D.  C.  N.  J. 
1915)  222  Fed.  167;  Matter  of  Creasinger. 
(S.  D.  Lai.  1900)   17  Am.  Bankr.  Rep.  538; 


L 


Sec.  87  a 


BANKEUPTCY 


965 


In  re  Schiebler,  (E.  D.  N.  Y.  1008)  21 
Am.  Bankr.  Rep.  309. 

As  to  the  amendment  of  proofB  of 
claims  subsequent  to  the  time  allowed  for 
proving  the  original  claim,  and  the  effect 
of  such  subsequent  amendment,  see  the 
annotation  under  subdivision  n  of  this 
section. 

Amendment  to  a/void  objection  on  ground 
of  usury. —  Where  a  creditor  of  a  bank- 
rupt sought  to  prove  a  note  drawing 
usurious  interest,  and  the  claim  was  dis- 
allowed on  account  of  such  usury,  the 
creditor  is  entitled  to  amend  his  original 
proof  by  substituting  therefor  a  claim  for 
money  fraudulently  obtained  by  the  bank- 
rupt and  received  to  the  claimant's  use. 
In  re  Robinson,  (D.  C.  Mass.  1906)  156 
Fed.  994,  14  Am.  Bankr.  Rep.  62Q. 

Amendment  of  claim  declared  fraudulent 
disallowed. —  Where  a  claim  of  lien  under 
a  mortgage  had  been  declared  fraudulent, 
it  was  held  that  the  claimants  were  not 
entitled  to  amend  so  as  to  prove  such 
claim  as  a  general  claim  against  the 
bankrupt's  estate.  In  re  Vogt,  (E.  D. 
N.  Y.  1911)   188  Fed.  764. 

Amendment  to  obtain  undue  advantage 
disallowed. —  The  court  should  not  permit 
a  creditor  to  alter  his  position  materially 
for  the  express  purpose  of  obtaining  an 
advantage  over  other  creditors,  to  which 
he  would  not  otherwise  be  entitled.  In  re 
Miners'  Brewing  Co.,  (E.  D.  Pa.  1908) 
162  Fed.   327,  20  Am.   Bankr.   Rep.   717. 

Amendment  by  adding  a  lien. —  The 
court  has  power  to  allow  a  creditor  who 
has  proved  upon  an  unsecured  debt  to 
amend  the  proof  by  adding  a  lien  or  secu- 
rity. In  re  Brand,  (1867)  2  Hughes  334, 
4    Fed.    Cas.    No.    1,809;    In    re    Wilder, 

(1900)  101  Fed.  104.  where,  however, 
leave  to  amend  was  denied  be(*ause,  under 
the  circumstances,  such  amendment  might 
aid  the  creditor  in  securing  a  preference 
in  pending  legal  proceedings. 

In  the  case  of  In  re  Falls  City  Shirt 
Mfg.  Co.,  (1899)  98  Fed.  592,  a  creditor 
who  had  a  lien,  but  by  mistake  or  inad- 
vertence had  filed  proof  as  an  unsecured 
creditor,  was  allowed  to  amend  so  as  to 
save  the  benefit  of  his  lien. 

Amendments  amounting  to  a  new  claim. 
— "Amendments  are  allowed  for  the  correc- 
tion of  misdescriptions  and  minor  inaccu- 
racies in  the  statement  of  substantially 
the  same  claim,  but  not  to  new  claims 
after  the  time  for  filing  claims  has  ex- 
pired; and  the  sufliciency  of  the  amended 
proofs  is  to  be  determined  upon  their 
face,  without  reference  to  prior  ones,  ex- 
cept as  to  whether  they  are  for  substan- 
tially the   same  claim.*'     In  re  Stevens, 

(1901)  107  Fed.  243. 

Who  may  prove  claims  —  Creditors. — 
Any  creditor  whose  claim  is  provable  in 
bankruptcy  may  make  the  proof  required 
by   section  57a.     As  to  what  constitutes 


Srovable    claims,    see    fhe    several    sub- 
ivisions  of  section  63. 

But  a  creditor  of  a  bankrupt,  who  is 
also  his  debtor  in  a  larger  amount,  will 
not  be  permitted  to  prove  his  claim 
against  the  estate  so  long  as  his  own  debt 
remains  unpaid.  In  re  Gerson,  (E.  D. 
Pa.  1901)  105  Fed.  893.  See  also  In  re 
Wiener,  etc.,  Shoe  Co.,  (E.  D.  Pa.  1899) 
96  Fed.  949,  3  Am.  Bankr.  Rep.  200. 

And  w^here,  under  the  law  of  the  state, 
the  assignee  of  a  nonnegotiable  judgment 
note  takes,  it  subject  to  all  equities  and 
defenses  available  against  it  in  the  hands 
of  the  assignor,  he  will  not  be  entitled  to 
prove  it  as  a  claim  against  the  estate  of 
the  maker  in  bankruptcy,  unless  the  as- 
signor could  have  done  so.  In  re  Wiener, 
etc.,  Shoe  Co.,  (E.  D.  Pa.  1899)  96  Fed. 
949,  3  Am.  Bankr.  Rep.  200. 

Creditor  holding  claim  partly  paid  by 
surety, —  A  creditor  who  holds  the  obliga- 
tions of  a  bankrupt  which '  have  been 
partly  paid  by  an  accommodation  maker, 
an  indorser,  or  a  surety,  may  prove  his 
claim  and  have  that  claim  allowed  against 
the  estate  of  the  bankrupt  for  the  full 
amount  owing  by  the  bankrupt  upon  tlie 
obligations,  but  if  the  divideiids  on  that 
claim  from  the  bankrupt  estate,  plus  the 
amount  paid  by  the  surety,  aggregate 
more  than  the  entire  amount  of  the  obliga- 
tions and  interest,  the  creditor  will  hold 
the  surplus  in  trust  for  the  surety.  Swarts 
r.  St.  Louis  Fourth  Nat.  Bank,  (C.  C,  A. 
1902)    117  Fed.  1. 

^Stockholders  and  officers  in  corporation. 
—  Tlie  claims  of  creditors  of  a  bankrupt 
corporation  will  be  deferred  to  those  of 
other  creditors  where  it  appears  that  such 
claiming  creditors  were  stockholders  and 
officers  in  the  corporation  and  in  their 
representative  capacity  as  such  officers 
fraudulently  transferred  its  property.  In 
re  Wenatchee  Heights  Orchards  Co.,  (W. 
D.   Wash.   1913)    209  Fed.   84. 

Proof  by  relative  of  bankrupt. —  The 
fact  that  one  presenting  a  claim  against 
a  bankrupt  is  closely  related  to  him  jus- 
tifies a  more  rigid  scrutiny  than  would 
otherwise  be  required,  but  does  not  of  it- 
self warrant  its  rejection.  Ohio  Valley 
Bank  Co.  v.  Mack,  (S.  D.  Ohio)  163  Fed. 
160  note,  20  Am.  Bankr.  Rep.  91^;  Baum- 
haucr  v.  Austin,  (C.  C.  A.  5th  Cir.  1911) 
186  Fed.  260. 

An  undischarged  bankrupt  should  be 
allowed  to  prove  against  the  estate  of 
another  bankrupt  a  claim  which  accrued 
subsequent  to  the  filing  of  his  own  peti- 
tion. Matter  of  Smith,  (N.  D.  N.  Y.)  1 
Am.  Bankr.  Rep.  37. 

Proof  by  attorney. —  The  attorney  for  a 
creditor  may,  in  bclmlf  of  his  client,  make 
the  proof  required  by  tlie  statute:  but  in 
such  case  the  reason  for  the  making  of 
proof  by  the  attorney,  and  tlu*  fact  that 
he  has  the  requisite  in  format  ion  for  that 
purpose,  should  be  made  to  appear.    In  re 
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Kimball,  (D.  C.  Mass.  1899)  100  Fed.  777, 
4  Am.  Bankr.  Rep.  144;  In  re  McKenna, 
(N.  D.  N.  Y.  1905)  137  Fed.  611,  15  Am. 
Bankr.  Rep.  4;  Matter  of  Fils,  (D.  C. 
N.  J.  1907)    19  Am.  Bankr.  Rep.  215. 

It  is  not  improper  for  the  attorneys  of 
a  bankrupt's  trustee  to  make  out  and 
present  formal  proof  of  the  claim  of  a 
creditor,  where  notliing  appears  to  indi- 
cate that  such  attorneys  did  anything  for 
the  creditor  that  would  in  any  way  preju- 
dice the  interests  of  the  bankrupt  or  his 
estate.  In  re  Mclvenna,  (N.  D.  N.  Y. 
1905)   137  Fed.  611,  15  Am.  Bankr.  Rep.  4. 

Proof  by  attorney  in  fact. —  A  corpora- 
tion may  make  proof  of  its  claim  by  agent 
or  attorney  in  fact,  when  tliere  is  a  suffi- 
cient reason  whv  it  should  be  so  made, 
but  not  otlierwise.  Matter  of  Fils,  (D.  C. 
N.  J.  1907)    19  Am.  Bankr.  Rep.  215. 

Proof  by  assignee. —  It  is  the  settled 
practice  in  bankruptcy  tliat  choses  in 
action  which  have  been  assigned  before  a 
petition  is  filed  are  to  be  proved  by  the 
assignee  as  being  the  substantial  party  in 
interest.  Leighton  r.  Kennedy,  (C.  C.  A. 
Ist  Cir.  1904)  129  Fed.  737,  12  Am.  Bankr. 
Rep.  229;  In  re  MoCarty  Portable  Ele- 
vator Co.,  \D,  C.  N.  J.  1913)  205  Fed. 
986. 

The  form  by  which  a  claim  against  a 
.bankrupt  was  transferred  is  immaterial, 
and  cannot  affect  the  right  of  the  assignee 
to  prove  the  claim,  where  it  is  sufficient 
to  estop  the  original  holder  from  asserting 
a  right  to  it.  In  re  Miner,  (D.  C.  Ore. 
1902)  117  Fed.  953,  9  Am.  Bankr.  Rep. 
100. 

A  reoevver  appointed  for  an  insolvent 
debtor  may  prove  a  claim  against  the 
bankrupt's  estate  for  a  debt  due  such 
insolvent  debtor.  Dight  v.  Chapman, 
(1904)  12  Am.  Bankr.  Rep.  743,  44  Ore. 
266,  76  Pac.  685. 

An  executor  may  make  a  proof  of 
claim  against  the  estate  of  a  bankrupt, 
under  section  57a,  for  a  debt  due  to  the 
estate  which  such  executor  represents.  In 
re  Woods,  (D.  C.  Pa.  1904)  133  Fed.  82, 
13  Am.   Bankr.  Rep.   240. 

Proof  by  legatee. —  Where  an  executor 
refuses  to  prove  a  claim  due  his  decedent's 
estate,  the  legatees  should  be  allowed  to 
do  so.  In  re  l^ugh,  (C.  C.  A.  2d  Cir. 
1910)    182  Fed.  961. 

Effect  of  proving  claims  —  Proof  binds 
claimant. —  A  claimant  who  makes  proof 
of  his  claim  and  secures  its  allowance  is, 
in  the  absence  of  inadvertence,  fraud,  or 
mistake,  bound  thereby,  because,  when  a 
creditor  makes  proof  of  his  claim  against 
a  bankrupt's  estate,  he  stands  in  the  posi- 


tion of  a  plaintiff  at  law,  and  becomes 
a  party  to  the  suit.  In  re  Kenyon,  (S. 
D.  Ohio  1907)  166  Fed.  863,  19  Am.  Bankr. 
Rep.  195. 

Proof  fixes  status  as  creditor, —  One  who 
has  filed  a  formal  proof  of  claim  against 
a  bankrupt's  estate  has  a  prima  facie 
status  as  a  creditor,  which  cannot  be 
collaterally  attacked,  but  continues,  un- 
less his  claim  is  objected  to  and  disallowed 
either  when  first  presented  or  oil  reconsid- 
eration. In  re  Roanoke  Furnace  Co.,  (E. 
D.  Pa.  1907)  152  Fed.  846,  18  Am.  Bankr. 
Rep.  661. 

Acquiescence  in  adjudioation, —  A  cred- 
itor, by  filing  its  claim  in  bankruptcy, 
acquiesces  in  the  adjudication.  In  re  New 
York  Tunnel  Co.,  (C.  C.  A.  2d  Cir.  1908) 

166  Fed.  284,  21   Am.  Bankr.  Rep.  631. 
Proof  does  not  toaive  right  of  action. — 

The  filing  of  a  proof  of  claim  in  bank- 
ruptcy is  not  a  waiver  of  a  right  of  action 
on  the  claim  in  another  court.  In  re 
Buchan's  Soap  Corp.,  (S.  D.  N.  Y.  1909) 
169  Fed.  1017,  22  Am.  Bankr.  Rep.  382; 
Maxwell  v.  Martin,  (1909)  22  Am.  Bankr. 
Rep.  93,  130  App.  Div.  80,  114  N.  Y.  S. 
349;  Maryman  v.  Dreyfus,  (1916)  117 
Ark.  17,  174  S.  W.  649. 

Toll  of  limitation  period. —  Where  a 
written  statement  of  claim,  duly  verified, 
is  filed  with  the  referee  within  the  year, 
such  filing  is  sufficient  to  take  the  claim 
out  of  the  statutory  limitation.  In  re 
Mertens,  (C.  C.  A.  2d  Cir.  1906)  147  Fed. 
177,  16  Am.  Bankr.  Rep.  825. 

Withdrawal  of  proof  of  clainL — A  cred- 
itor who  has  filed  a  proof  of  claim  against 
a  bankrupt  estate  may  be  permitted  to 
withdraw  it.  In  re  Hubbard,  (1867)  1 
Lowell  190,  12  Fed.  Cas.  No.  6,813;  In  re 
Baxter,  ( 1882 )  12  Fed.  72 ;  In  re  Weaver, 
(N.  D.  Ga.  1904)  144  Fed.  229,  16  Am. 
Bankr.  Rep.  265;  In  re  Strickland,  (S.  D. 
Ga.  1909)  167  Fed.  867,  21  Am.  Bankr. 
Rep.  734;  In  re  Stewart,  (N.  D.  N.  Y. 
1910)   178  Fed.  463. 

Withdrawal  (W  matter  of  right. —  It  has 
also  been  held  that  the  withdrawal  or 
abandonment  of  a  claim  is  a  matter  of 
right  in  the  creditor,  and  not  a  matter 
of  discretion  with  the  referee  or  judge. 
In  re  Stewart,  (N.  D.  N.  Y.  1910)  178 
Fed.  463. 

Withdrawal  to  proceed  in  state  court. — 
A  creditor  may  properly  be  permitted  to 
"withdraw  his  claim  and  intervention  in 
order  to  prosecute  his  remedy  in  the  state 
court.    In  re  Strickland,  (S.  D.  Ga.  1909) 

167  Fed.  867,  21  Am.  Bankr.  Rep.  734; 
In  re  Stewart,  (N.  D.  N.  Y.  1910)  178 
Fed.  463. 


b  [When  claim  founded  upon  writing.]  Whenever  a  claim  is  founded 
upon  an  instrument  of  writing,  such  instrument,  unless  lost  or  destroyed, 
shall  be  filed  with  the  proof  of  claim.  If  such  instrument  is  lost  or 
destroyed,  a  statement  of  such  fact  and  of  the  circumstances  of  such  loss  or 
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destruction  shall  be  filed  under  oath  with  the  claim.  After  the  claim  is 
allowed  or  disallowed,  such  instrument  may  be  withdrawn  by  permission  of 
the  court,  upon  leaving  a  copy  thereof  on  file  with  the  claim.  [  {1898)  30 
Siat.  L.  560.] 


Failure  to  file  a  written  instrument, 
which  is  the  basis  of  a  claim  against  a 
bankrupt's  estate,  or  to  attach  the  same 
to  the  proof  of  claim,  does  not  raise  a 
presumption  against  the  existence  of  the 
writing.  In  re  Dresser,  (C.  C.  A.  2d  Cir. 
1905)  135  Fed.  495,  13  Am.  Bankr.  Rep. 
747 ;  Kelsey  v.  Mimson,  ( C.  C.  A.  8th  Cir. 
1912)  198  Fed.  841.  See  also  In  re 
Greenfield,  (E.  D.  Pa.  1912)   193  Fed.  98. 

Where  it  did  not  appear  that  original 
notes  and  a  mortgage,  which  were  the 
basis  of  a  claim  against  a  bankrupt,  were 
attached  to  the  claim  as  required  by  the 


Bankruptcy  Law,  but  no  objection  was 
urged  on  that  ground,  it  was  presumed 
that  such  original  securitie»  were  present 
at  the  trial  and  not  attached,  or  that  their 
presence  was  waived.  In  re  Carter,  (W. 
D.  Ark.  1905)  138  Fed.  846,  15  Am. 
Bankr.  Rep.  126. 

Withdrawal  of  instrument. —  After  the 
proof  and  allowance  of  a  claim,  the  ref- 
eree may  permit  the  withdrawal  of  the 
original  note,  on  which  the  claim  was 
based,  on  leaving  a  copy  thereof  on  file. 
In  re  Loden,  (N.  D.  Ga.  1910)  184  Fed. 
966. 


c  [Filing  claims.]  Claims  after  being  proved  may,  for  the  purpose  of 
allowance,  be  filed  by  the  claimants  in  the  court  where  the  proceedings  are 
pending  or  before  the  referee  if  the  case  has  been  referred.  [{1898)  30 
Stat,  L.  560.] 


Filing  essential. —  A  claim  is  not  proved 
until  it  has  been  filed.  In  re  Ingalls,  (O. 
C.  A.  2d  Cir.  1905)  137  Fed.  517,  13  Am. 
Bankr.  Rep.  512. 

Sufficient  filing, —  The  presentation  and 
delivery  of  proof  of  claim  to  the  trustee 
in  bankruptcy  within  a  year  after  the 
adjudication  is  a  sufiicient  filing  within 
the  moaning  of  section  57c,  when  read  in 
connection  with  General  Order  in  Bank- 
ruptcy No.  21,  which  provides  that  proofs 
of  debt  received  by  any  trustee  shall  be 
delivered  to  the  referee  to  whom  the  cause 
is  referred.  J.  B.  Orcutt  Co.  v.  Green, 
(19U7)  204  U.  S.  96,  27  S.  Ct.  195,  51 
U.  S.  (L.  ed.)  390,  17  Am.  Bankr.  Rep. 
72. 

Filing  with  employee  of  trustee. —  Proof 
that  a  claim  was  delivered  to  an  employee 
of  the  trustee  does  nut  show  a  filing  with- 
out proof  that  the  delivery  was  made  at 
the  trustee's  office,  and  proof  of  the 
capacity  in  which  the  person  to  whom 
the  claim  was  delivered  was  employed,  if 
it  also  appears  that  the  claim  was  never 
in  fact  filed  in  the  trustee's  office.  In  re 
Lathrop,  (C.  C.  A.  2d  Cir.  1912)  197 
Fed.  164. 


Creditor  non  compos  mentis. —  A  cred- 
itor, not  actually  insane,  but  non  compo8 
mentis,  who  has  not  been  adjudged  as 
incapable  by  a  court  of  competent  jurisdic- 
tion, and  who  has  no  guardian  or  com- 
mittee, may  file  a  claim  in  a  Bankruptcy 
Court  by  his  next  friend.  In  re  Kjon- 
berg,  (E.  D.  Ark.  1913)  208  Fed.  203. 

A  trustee  in  bankruptcy  cannot  file  with 
himself  his  proof  of  his  own  claim  against 
the  bankrupt  estate,  nor  will  the  delivery 
of  such  claun  to  his  attorney,  to  be  filed 
with  the  referee,  be  deemed  the  equivalent 
of  a  delivery  to  such  referee.  J.  B.  Orcutt 
Co.  V,  Green,  (1907)  204  U.  S.  96,  27 
S.  Ct.  195,  51  U.  S.  (L.  ed.)  390,  17  Am. 
Bankr.  Rep.  72. 

There  is  a  distinction  between  the 
allowance  of  a  claim  under  section  57c  and 
proving  it  under  57a  resulting  in  the  right 
to  prove  a  secured  claim  when  the  ulti- 
mate necessity  for  its  allowance  appears 
reasonably  possible  even  though  it  may 
turn  out  to  be  unnecessary  because  the 
security  proves  adequate  to  pay  the  debt 
in  full.  Emerine  v.  Tarault,  (0.  0.  A. 
6th  Cir.  1915)   219  Fed.  68. 


d  [When  claims  allowed.]  Claims  which  have  been  duly  proved  shall  be 
allowed,  upon  receipt  by  or  upon  presentation  to  the  court,  unless  objection 
to  their  allowance  shall  be  made  by  parties  in  interest,  or  their  consideration 
be  continued  for  cause  by  the  court  upon  its  own  motion.  [  {1898)  30  Stat. 
L.  560.] 


AUowance  of  claims  —  Effect  of  formal 
proof. —  If  the  formal  proof  of  claim, 
made  in  accordance  with  the  requirements 
of  section  57a,  sufficiently  sets  out  a  prov- 


able claim,  it  will  be  deemed  to  be  prima 
facie  evidence  of  the  claim  so  asserted; 
and,  in  the  absence  of  objection  thereto, 
such  claim  will  be  allowed.    Whitney  v. 
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Dresser,  (1906)  200  U.  S.  532,  26  S.  Gt. 
316,  50  U.  S.  (L.  ed.)  584,  15  Am.  Bankr. 
Rep.  326;  In  re  Summer,  (1900)  101  Fed. 
224;  In  re  Carter,  (W.  D.  Ark.  1905)  138 
Fed.  846,  15  Am.  Bankr.  Rep.  126;  In  re 
John  H.  Livingston  Co.,  (C.  C.  A.  2d 
Cir.  1905)  144  Fed.  971,  16  Am.  Bankr. 
Rep.  385;  In  re  Castle  Braid  Co.,  (S.  D. 
N.  Y.  1906)  145  Fed.  224,  17  Am.  Bankr. 
Rep.  143;  In  re  Mertens,  (C.  C.  A.  2d 
Cir.  1906)  147  Fed.  177,  16  Am.  Bankr. 
Rep.  825;  In  re  Jones,  (W.  D.  Mich. 
1907)  151  Fed.  108,  18  Am.  Bankr.  R^. 
206;  In  re  Coventry  Evans  Furniture  Co., 
(N.  D.  N.  Y.  1909)  166  Fed.  516,  22  Am. 
Bankr.  Rep.  272;  In  re  Mclntyre,  (C.  C. 
A.  2d  Cir.  1909)  174  Fed.  627,  24  Am. 
Bankr.  Rep.  1;  Mackaj  v,  Randolph 
Macon  Coal  Co.,  (C.  C.  A.  8th  Cir.  1910) 
178  Fed.  881;  In  re  John  A.  Baker  Notion 
Co.,  (S.  D.  N.  Y.  1910)  180  Fed.  922; 
In  re  Criblier,  (D.  C.  Conn.  1911)  184 
Fed.  338;  In  re  United  Wireless  Tele- 
graph Co.,  (D.  C.  Me.  1912)  201  Fed.  44£r. 

The  *' proof"  and  the  ** allowance**  of 
olaim9  are  separate  and  diaiinct  siepa, 
—  In  re  Mertens,  (C.  C.  A.  2d  Cir.  1906) 
147  Fed.  177,  16  Am.  Bankr.  Rep.  825; 
In  re  Two  Rivers  Woodenware  Co.,  (C.  C. 
A.  7th  Cir.  1912)    199  Fed.  877. 

Formal  proof  shifts  burden. — A  proof 
of  claim  in  bankruptcy  which  complies 
with  section  57a  establishes  the  claim  and 
entitles  it  to  allowan<^  in  the  first  in- 
stance; the  burden  of  overthrowing  it  is 
then  on  the  trustee  when  appointed,  and 
on  the  creditors  of  the  bankrupt  if  they 
contest.  In  re  Coventry  Evans  Furniture 
Co.,  (N.  D.  N.  Y.  1909)  166  Fed.  516,  22 
Am.  Bankr.  Rep.  272. 

But  where  a  claimant  does  ^not  stand 
on  his  formal  proof  of  claim,  but  offers 
evidence  thereof,  he  cannot  thereafter  in- 
sist on  the  rule  that  the  formal  proof  YuA 
the  probative  force  of  a  prim^  facie  case. 
In  re  Mclntyre,  (C.  C.  A.  2d  Cir.  1909) 
174  Fed.  627,  24  Am.  Bankr.  Rep.  1. 

Allowance  may  he  made  without  preju- 
dice to  others. —  The  referee  has  full 
power,  both  by  his  order  and  his  subse- 
quent control  over  the  administration  of 
the  estate,  to  safeguard  all  interests  from 
any  prejudice  because  of  the  allowance  of 
claims.  Mackay  v.  Randolph  Macon  Coal 
Co.,  (C.  C.  A.  8th  Cir.  1910)  178  Fed. 
881. 

The  aXlowa/nce  need  not  he  for  the  fuU 
amount  but  may  be  for  a  part  of  the 
amount.  In  re  Goldstein,  (D.  C.  Mass. 
1912)    199  Fed.  665. 

Refusal  of  claim  by  referee. —  The  act 
of  a  referee  in  bankruptcy  in  refusing  to 
accept  a  claim  is  not  a  judicial  act,  re- 
quirmg  an  order  and  petition  of  review; 
but  the  creditor  may  move  to  compel  him 
to  accept  proof  thereof.  In  re  John  A. 
Baker  Notion  Co.,  (S.  D.  N.  Y.  1910) 
180  Fed.  922. 

Where  an  order  of  a  referee  in  bank- 
ruptcy, sustaining  the  motion  of  a  trustee 


to  disallow  a  claim  on  the  prima  facie 
case  made  by  the  claimant,  is  reversed, 
the  matter  should  be  sent  back  to  the 
referee  if  the  trustee  desires  to  submit 
evidence  in  opposition  to  the  claim.  In  re 
John  H.  Livingston  Co.,  (C.  C.  A.  2d  Cir. 
1905)  144  Fed.  971,  16  Am.  Bankr.  Rep. 
385. 

Allowance  of  cloMn  as  "judgment.**  — 
Ithe  allowance  of  a  claim  by  the  referee  is 
not  a  "  judgment "  binding  upon  the  bank- 
rupt. Maryman  t?.  Dreyfus,  (1915)  117 
Ark.  17,  174  S.  W.  649. 

Objections  to  allowance  —  Who  mwy  ob- 
ject.—  The  trustee,  or  any  creditor,  -may 
object  to  the  allowance  of  claims  pre- 
sented against  the  estate.  In  re  Little 
River  Lumber  Co.,  (W.  D.  Ark.  1900) 
101  Fed.  558,  3  Am.  Bankr.  Rep.  682; 
Chatfleld  v.  O'Dwyer,  (C.  C.  A.  1900)  101 
Fed.  799;    Atkins  «?.   Wilcox,    (C.  C.  A. 

1900)  105   Fed.   595,   53   L.   R.   A.   118; 
McDaniel  v.  Stroud,    (0.  C.  A.  4th  Cir- 

1901)  106  Fed.  486,  6  Am.  Bankr.  Rep. 
685;  In  re  Talbot,  (D.  C.  Mass.  1901) 
110  Fed.  924,  7  Am.  Bankr.  Rep.  29;  /»  rs 
Wooten,  (E.  D.  N.  0.  1902)  118  Fed.  670, 
9  Am.  Bankr.  Rep.  247;  Dressel  v.  North 
State  Lumber  Co.,  (E.  D.  N.  C.  1902) 
119  Fed.  531,  9  Am.  Bankr.  Rep.  541; 
In  re  Lewensohn,  (C.  C.  A.  2d  Cir.  1903) 
121  Fed.  538,  9  Am.  Bankr.  Rep.  368; 
In  re  Lafferty,  (E.  D.  Pa.  1903)  122  Fed. 
558,  10  Am.  Bankr.  Rfep.  290;  In  re 
Worth,  (N.  D.  la.  1904)  130  Fed.  927,  12 
Am.  Bankr.  Rep.  666;  In  re  Royce  Dry 
Goods  Co.,  (W.  D.  Mo.  1904)  133  Fed. 
100,  13  Am.  Bankr.  Rep.  257;  In  re  Can- 
non, (B.  D.  Pa.  1904)  133  Fed.  837,  14 
Am.  Bankr.  Rep.  114;  Ayres  f?.  Cone,  (C. 
C.  A.  8th  Cir.  1905)  138  Fed.  783,  14 
Am.  Bankr.  Rep.  739;  In  re  Stern,  (C.  C. 
A.  8th  Cir.  1906)  144  Fed.  956,  16  Am. 
Bankr.  Rep.  513;  In  re  Sully,  (C.  C.  A. 
2d  Cir.  1907)  152  Fed.  619,  18  Am.  Bankr. 
Rep.  123;  In  re  Back  Bay  Automobile 
Co.,  (D.  C.  Mass.  1907)  158  Fed.  679,  19 
Am.  Bankr.  Rep.  835,  reversing  19  Am. 
Bankr.  Rep.  33;  In  re  Hatem,  (E.  D. 
N.  C.  1908)  161  Fed.  895,  20  Am.  Bankr. 
Rep.  470;  In  re  Canton  Iron,  etc.,  Co., 
(D.  C.  Md.  1912)  197  Fed.  767;  Matter 
of  Fletcher,  (S.  D.  N.  Y.  1903)  10  Am. 
Bankr.  Rep.  398;  /n  re  Bailey,  (E.  D. 
Pa.  1907)  18  Am.  Bankr.  Rep.  226. 

An  unsecured  creditor  of  a  bankrupt  is 
a  "  party  in  interest "  and  may,  as  well 
as  the  trustee,  object  to  the  allowance  of 
claims  against  the  estate.  In  re  Hatem, 
(E.  D.  N.  C.  1908)  161  Fed.  895,  20  Am. 
Bankr.  Rep.  470.  See  also  Dressel  v. 
North   State  Lumber  Co.,    (K  D.  N.   C. 

1902)  119  Fed.  531,  9  Am.  Bankr.  Rep. 
541. 

Where  both  a  bankrupt  and  his  assignee 
of  exemptions  claimed  an  interest  in  a 
fund  derived  from  the  sale  of  certain  of 
his  assets,  it  was  held  that  they  were 
both  entitled  to  contest  the  allowance  of 
the  claim  against  it.     In  re  Sloan,  (B.  D. 
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Pa.  1906)    135  Fed.  873,   14  Am.  Bankr. 
Rep.  435. 

The  hamkrupi  may  object  to  the  allow- 
ance of  a  claim,  if  no  trustee  has  been 
appointed.  In  re  Ankeny,  (1900)  100 
Fed.  614. 

The  term  **  parties  in  interest  "  applies 
only  to  those  who  have  an  interest  in  the 
res  which  is  to  be  administered  and  dis- 
tributed in  the  proceeding,  and  does  not 
include  those  who  are  merely  debtors  or 
alleged  debtors  of  the  bankrupt.  In  re 
Sully,  (C.  C.  A.  2d  Cir.  1907)  152  Fed. 
619,  18  Am.  Bankr.  Rep.  123;  Rosenbaum 
V,  Button,  (C.  C.  A.  8th  Cir.  1913)  203 
Fed.  838. 

It  has  been  held  that  '*  parties  in  in- 
terest *'  do  not  include  stockholders  of  a 
bankrupt  company  who  may  be  assessed 
to  pay  the  debt  which  they  seek  to  have 
expunged.  In  re  Pittsburg  Lead,  etc.,  Co., 
(W.  D.  Mo.  1912)   198  Fed.  316. 

Effect  of  objection. — Section  57d  in- 
tends that  if  objection  to  a  claim  is  in- 
terposed, or  if  the  court  is  not  satisfied 
with  the  prima  facie  case  made  out  by  the 
claimant's  sworn  statement,  the  •  claim 
shall  not  be  accepted  as  prored  imtil  the 
objection  has  been  disposed  of,  or  until 
the  court  is  convinced  of  the  validity  of 
the  claim.  In  re  Summer,  (E.  D.  N.  Y. 
1900)  101  Fed.  224,  4  Am.  Bankr.  Rep. 
123;  In  re  Baumhauer,  (S.  D.  Ala.  1910) 
179  Fed.  966.  And  see  annotation  under 
subdivision  /  of  this  section. 

Objection  barred  by  laches.  —  Where 
creditors  were  informed  of  the  pendency 
of  a  claim,  and  made  no  objection  to  its 
allowance  for  more  than  eight  months 
after  the  filing  of  the  order,  of  which 
their  attorney  had  notice,  it  was  held  that 
they  were  barred  by  lacdies  from  obtain- 
ing a  petition  for  review.  In  re  Nichols, 
(N.  D.  N.  Y.  1909)  166  Fed.  603,  22  Am. 
Bankr.  Rep.  216. 

Fonn  01  objection. —  While  there  is 
nothing  in  the  Act  or  the  general  orders 
in  bankruptcy  directing  the  form  of  ob- 
jeetions,  they  should,  nevertheless,  be  in 


writing,  and  the  specifloatlont  should  be 
sufficiently  explicit  to  indicate  to  the 
claimant  the  nature  and  character  thereof. 
In  re  Royce  Dry  Goods  Co.,  (W.  D.  Mo. 
1904)  133  Fed.  100,  13  Am.  Bankr.  Rep. 
258;  Spencer  r.  Lowe,  (C.  C.  A.  8th  Cir. 
1912)    198  Fed,  961. 

But  it  has  been  held  that  although,  as 
a  rule,  objections  to  a  claim  by  a  trustee 
should  be  filed  in  writing  prior  to  the 
hearing  thereon,  such  practice  is  not  im- 
perative; and  an  oral  statement  of  the 
objections  may  be  permitted  by  the 
referee,  in  his  discretion.  In  re  Cannon, 
(E.  D.  Pa.  1904)  133  Fed.  837,  14  Am. 
Bankr.  Rep.  114. 

Duty  of  referee. — ^A  referee  is  not  juati- 
fled  in  allowing  a  claim  against  an  estate 
in  bankruptcy  when  the  proofs  filed  do 
not  comply  with  the  statute  or  general 
orders  promidgated  by  the  Supreme  Court, 
whether  creditors  or  the  trustee  raise 
specific  objections  to  the  sufficiency  of 
the  proofs  filed  or  not.  It  is  the  duty  of 
the  referee  to  examine  the  proofs  filed  and 
see  that  they  are  sufficient.  As  a  rule  a 
majority  of  the  creditors  of  a  bankrupt 
cannot  afford  to  go  to  the  expense  of  em- 
ploying an  attorney  to  attend  and  ex- 
amine the  claims  filed,  and  the  duty  rests 
on  the  referee  before  allowing  a  claim  to 
see  to  it  that  the  proofs  filed  comply  with 
the  statute  and  general  orders.  In  re 
Goble  Boat  Co.,  (N.  D.  N.  Y.  1911)  190 
Fed.  92. 

**  Duly  proved."  — ^A  claim  is  not  "  duly 
proved  "  when  on  its  face  the  proofs  fail 
to  comply  with  the  general  orders  pro- 
mulgated by  the  Supreme  Court  as  to  the 
proof  of  claims.  In  re  Goble  Boat  Co., 
(N.  D.  N.  Y.  1911)   190  Fed.  92. 

Pleadings. —  On  the  presentation  of 
claims  of  creditors  against  a  bankrupt,  no 
pleadings  are  authorized  except  the  claim 
duly  verified,  and  such  objections  as  the 
trustee  or  any  creditor  may  interpose  to 
the  allowance  thereof.  In  re  Carter,  (W. 
D.  Ark.  1905)  138  Fed.  846,  15  Am. 
Bankr.  Rep.  126. 


e  [Claiins  of  secured  creditors.]  Claims  of  secured  creditors  and  those 
who  have  priority  may  be  allowed  to  enable  such  creditors  to  participate  in 
the  proceedings  at  creditors'  meetings  held  prior  to  the  determination  of 
the  value  of  their  securities  or  priorities,  but  shall  be  allowed  for  such 
sums  only  as  to  the  courts  seem  to  be  owing  over  and  above  the  value  of 
their  securities  or  priorities.     [(1898)  30  Stat.  L.  560.] 


As  to  what  are  priority  claims,  see  the 
several  subdivisions  of  section  64. 

Allowance  of  secured  and  priority 
claims. —  In  accordance  with  the  statutory 
provision,  the  claims  of  secured  and 
priority  creditors  may  be  allowed  for  the 
purpose  of  enabling  them  to  participate 
in  creditors*  meetings;  but  such  allowance 
shall  only  be  made  for  the  sums  appear- 
ing to  be  due  in  excess  of  the  value  of  the 


security  held  by  such  creditor.  In  re 
Headley,  (W.  D.  Mo.  1899)  97  Fed.  765, 
3  Am.  Bankr.  Rep.  272;  In  re  Little,  (N. 
D.  la.  1001)  110  Fed.  621,  6  Am.  Bankr. 
Rep.  681 ;  Swarts  r.  St.  Louis  Fourth  Nat. 
Bank,  (C.  C.  A.  8th  Cir.  1902)  117  Fed. 
1,  8  Am.  Bankr.  Rep.  673;  In  re  Gold- 
smith, (N.  D.  Tex.  1902)  118  Fed.  763, 
9  Am.  Bankr.  Rep.  419;  Fenley  r.  Poor, 
(C.  0.  A.  6th  Cir.  1903)   121  Fed.  739,  10 
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Am.  Bankr.  Rep.  877;  In  re  Ball,  (D.  C. 
Vt.  1903)  123  Fed.  164,  10  Am.  Bankr. 
Rep.  564;  In  re  Busby,  (M.  D.  Pa.  1903) 
124  Fed.  469,  10  Am.  Bankr.  Rep.  650; 
In  re  Lantzenheimer,  (N.  D.  la.  1903)  124 
Fed.  716,  10  Am.  Bankr.  Rep.  720;  In  re 
Noyee,  (C.  C.  A.  let  Cir.  1903)  127  Fed. 
286,  11  Am.  Bankr.  Rep.  506;  In  re  Hay- 
ward,  (E.  D.  Pa.  1904)  130  Fed.  720,  12 
Am.  Bankr.  Rep.  264;  In  re  Matthews, 
(E.  D.  N.  C.  1904)  132  Fed.  274,  13  Am. 
Bankr.  Rep.  91;  Gorman  t?.  Wright,  (C.  C. 
A.  4th  Cir.  1905)  136  Fed.  164,  14  Am. 
Bankr.  Rep.  135;  In  re  Mertens,  (C.  C. 
A.  2d  Cir.  1905)  142  Fed.  445,  15  Am. 
Bankr.  Rep.  362;  In  re  Hines,  (D.  C.  Ore. 
1906)  144  Fed.  142,  16  Am.  Bankr.  Rep. 
295;  In  re  Meredith,  (N.  D.  Ga.  1906)  144 
Fed.  230,  16  Am.  Bankr.  Rep.  331;  In  re 
Cramond,  (N.  D.  N.  Y.  1906)  145  Fed. 
966,  17  Am.  Bankr.  Rep.  22;  Beaumont 
First  Nat.  Bank  v.  Eason,  (C.  C.  A.  5th 
Cir.  1906)  149  Fed.  204;  Mackay  t;.  Ran- 
dolph Macon  Coal  Co.,  (C.  C.  A.  8th  Cir. 
1910)  178  Fed.  881;  In  re  Cale,  (D.  C. 
Minn.  1910)  182  Fed.  439;  Matter  of  Ken- 
ney,  (D.  C.  Mass.  1903)  10  Am.  Bankr. 
Rep.  452;  Kohout  v.  Chaloupka,  (Neb. 
1903)    11  Am.  Bankr.  Rep.  265. 


Subdivisions 


it   jm  » 


and    "  e "    of    sec- 


tion 57,  as  to  the  proof  and  allowance  of 
secured  claims,  have  reference  to  the 
allowance  of  secured  claims  for  the  pur- 
pose of  fixing  the  sum  on  which  a  divi- 
dend from  the  general  estate  is  to  be  paid; 
and  also  for  the  limiting  of  the  voting 
power  or  voice  of  the  secured  creditor,  or 
creditor  having  a  priority,  at  creditors' 
meetings.  In  re  Cramond,  (N.  D.  N.  Y. 
1906)  145  Fed.  966,  17  Am.  Bankr. 
Rep.  22. 

The  separate  proof  of  an  unsecured 
claim  does  not  debar  a  creditor  of  a  bank- 
rupt from  subsequently  proving  a  balance 
due  on  a  secured  claim,  after  the  security 
has  been  exhausted.  In  re  Ball,  (D.  0.  Vt. 
1903)  123  Fed.  164,  10  Am.  Bankr.  Rep. 
564. 

"Secured"  defined. —  In  order  to  be 
"  secured "  within  the  meaning  of  sec- 
tion 57e,  a  cr.editor  must  either  hold 
security  against  the  property  of  the  bank- 
rupt himself,  or  be  secured  by  the  indi- 
vidual obligation  of  another  'who  holds 
such  security.  Gorman  v.  Wright,  (4th 
Cir.  1905)  136  Fed.  164,  69  C.  C.  A.  76, 
reversing  (E.  D.  N.  C.  1904)  132  Fed. 
274. 

Proof  of  claim  must  state  facts. —  The 
proof  of  a  preferred  or  priority  claim 
must  state  facts  which  show  the  claim 
to  be  entitled  to  preference  or  priority  of 
payment.  It  is  not  sufficient  to  say  in 
the  claim  that  the  debt  therein  mentioned 
is  "  preferred  "  or  is  a  "  preferred  claim." 
In  re  Dunn,  (N.  D.  N.  Y.  1910)  181  Fed. 
701. 

Proof  of  secured  claim  not  obligatory. — 
While  the  Bankruptcy  Act  contemplates 


that  a  secured  creditor  shall  prove  his 
claim,  he  may,  notwithstanding,  decline  to 
make  proof,  and  he  does  not  thereby  waive 
or  lose  his  lien  upon  the  property  pledged. 
In  re  Goldsmith,  (N.  D.  Tex.  1902)  118 
Fed.  763;  In  re  Stevens,  (D.  C.  Ore.  1909) 
173  Fed.  842,  23  Am.  Bankr.  Rep.  239; 
Ward  V.  Ironton  First  Nat.  Bank,  (C.  C. 
A.  6th  Cir.  1913)   202  Fed.  609. 

Effect  of  proving  secured  claim  — 
Waiver  of  security. —  The  filing  of  a  claim 
against  a  bankrupt's  estate  and  the  re- 
ceipt of  dividends  thereon  is  a  waiver  of 
the  creditor's  security,  and  this  whether 
the  claims  to  security  arise  in  a  Bank- 
ruptcy Court  or  out  of  it.  Hutchinson  v. 
Otis,  (C.  C.  A.  1st  Cir.  1902)  115  Fed. 
937,  8  Am.  Bankr.  Rep.  382,  affirming 
(1903)  190  U.  S.  652,  23  S.  Ct.  778,  47 
U.  S.  (L.  ed.)  1179,  10  Am.  Bankr.  Rep. 
135;  In  re  Fisk,  (S.  D.  N.  Y.  1911)  185 
Fed.    974;    Kohout   v.    Chaloupka,    (Neb. 

1903)  11  Am.  Bankr.  Rep.  267. 

Proof  by  mistake. —  But  it  has  also 
been  held  that  a  lien  creditor  of  a  bank- 
rupt, who  inadvertently  or  by  mistake 
proves  his  claim  as  an  unseoured  debt, 
may  be  permitted  to  amend  his  proof  so 
as  to  save  the  benefit  of  his  lien.  In  re 
Falls  City  Shirt  Co.,  (D.  C.  Ky.  1899)  98 
Fed.   592,   3  Am.   Bankr.  Rep.  437. 

Security  unaffected  as  to  exempt  prop- 
erty,— ^There  seems  to  be  no  reason  why  a 
creditor  holding  a  waiver  note  should  not 
participate  in  bankruptcy  proceedings  and 
also  assert,  in  a  court  of  competent  juris- 
diction, his  peculiar  claim  against  exempt 
property.  In  re  Loden,  (N.D.  Ga.  1910) 
184  Fed.  965.  See  also  In  re  Weaver,  (N. 
D.  Ga.  1904)  144  Fed.  229,  16  Am.  Bankr. 
Rep.  265. 

No  waiver  where  proof  has  been  with- 
drawn.—  The  lien  of  a  judgment  on  ex- 
empt property,  which  under  the  law  of 
the  state  remains  in  force  notwithstanding 
the  bankruptcy  of  the  defendant,  is  not 
affected  by  the  fact  that  the  creditor 
proved  his  judgment  in  the  bankruptcy 
proceedings,  where  he  was  allowed  by  the 
court  to  withdraw  such  proof  without 
prejudice.     In    re    Weaver,     (N.    D.    Ga. 

1904)  144  Fed.  229,  16  Am.  Bankr.  Rep. 
265. 

Proof  does  not  waive  right  of  rescission. 
— ^A  creditor  of  a  bankrupt,  for  the  price 
of  goods  sold,  by  proving  his  debt  as  one 
without  security,  does  not  waive  his  right 
as  a  vendor  to  assert  a  rescission  of  the 
sale  under  the  state  law.  Sessler  r. 
Paducah  Distilleries  Co.,  (C.  C.  A.  5th 
Cir.  1909)  168  Fed.  44,  21  Am.  Bankr. 
Rep.  723. 

Security  received  from  surety. —  Where 
a  creditor  had  received  from  the  debtor's 
surety,  as  additional  security,  a  note 
given  by  the  debtor  to  the  surety,  it  was 
held  that  the  creditor  had  the  right,  on 
the  subsequent  bankruptcy  of  the  debtor. 
to  receive  dividends  both  on  the  note  and 
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on  the  original  claim  for  which  he  re- 
ceived the  note  as  additional  security. 
In  re  H.  V.  Keep  Shirt  Co.,  ( S.  D.  N.  Y. 
1912)  200  Fed.  SO. 

Mortgage  withheld  from  record. —  In 
Macon  Fourth  Nat.  Bank  v.  Willingham, 
(C.  C.  A.  6th  Cir.  1914)  213  Fed.  219,  the 
court  decided  that  a  chattel  mortgage 
which  was  withheld  from  record  to  bolster 
the  credit  of  the  mortgagor  and  for  the 
purpose  of  defrauding  the  creditors  of  the 
mortgagor,  the  bankrupt  company,  was 
void,  and  not  provable  as  a  secured  or 
priority  claim  in  favor  of  the  mortgagee. 

Express  waiver  of  security. — ^A  secured 
creditor  may,  if  he  wishes  to  do  so,  waive 
the  security  held  by  him  and  prove  his 
claim  as  an  unsecureid  debt.  In  re  Eagles, 
(E.  D.  N.  C.  1900)  99  Fed.  695,  3  Am. 
Bankr.  Rep.  735;  In  re  Little,  (N.  D.  la. 
1901)  110  Fed.  621,  6  Am.  Bankr.  Rerp. 
681;  In  re  Stevens,  (D.  C.  Ore.  1909)  173 


Fed.  842,  23  Am.  Bankr.  Rep.  239;  In  re 
Havens,  (E.  D.  N.  Y.  1911)  186  Fed.  583; 
In  re  Hurlbutt,  (C.  C.  A.  2d  Cir.  1906) 
16  Am.  Bankr.  Rep.  198. 

WiUver  hinds  creditor, — A  claimant  who 
has  waived  a  right  to  claim  a  preference 
is  not  thereafter  entitled  to  leave  to 
amend  his  claim,  after  the  time  for  filing 
claims  had  expired,  so  as  to  claim  such 
preference.  In  re  Havens,  (E.  D.  N.  Y. 
1911)    186  Fed.  583. 

And  where  an  execution  of  a  judgment 
creditor  on  a  judgment  waiving  exemp- 
tions was  set  aside  as  an  unlawful  pref- 
erence under  the  Bankruptcy  Law,  and 
the  creditor  thereafter  filed  his  claim, 
waiving  any  lien  he  might  have  acquired 
under  said  execution,  it  was  held  that  he 
was  estopped  from  afterwards  claiming  a 
preference  against  the  exempt  property. 
In  re  Bolinger,  (W.  D.  Pa.  1901)  108  Fed. 
374,  6  Am.  Bankr.  Rep.  171. 


/  [Objections  to  claims.]  Objections  to  claims  shall  be  heard  and  deter- 
mined as  soon  as  the  convenience  of  the  court  and  the  best  interests  of  the 
estates  and  the  claimants  will  permit.    [{1898)  30  Stat.  L.  560,] 


Hearing  should  be  prompt. —  Where  an 
objection  is  made  to  the  allowance  of  a 
claim  presented  at  a  meeting  of  the 
creditors  of  a  bankrupt,  the  question  of  its 
allowance  should  be  heard  as  soon  as 
feasible.  In  re  Eagles,  (£.  D.  N.  C.  1900  J 
99  Fed.  695.  See  also  In  re  Quinn,  (G.  C. 
A.  8th  Cir.  1908)  165  Fed.  144,  21  Am. 
Bankr.  Rep.  264. 

Production  of  proof  —  postponement. — 
A  party  in  interest  objecting  to  the  allow- 
ance of  a  claim  proved  against  the  bank- 
rupt's estate  should  be  given  an  oppor- 
tunity to  examine  the  claimant  and  other 
witnesses,  if  their  attendance  can  be  pro- 
cured seasonably  and  without  embar- 
rassing delay;  and  it  may  be  that  in  suit- 
able cases  the  referee  should  suspend  a  de- 
termination of  the  matter  until  evidence 
can  be  taken  by  deposition.  But  a  sus- 
pension to  obtain  evidence  of  witnesses 
not  within  the  court's  jurisdiction  should 
be  exercised  only  w^here  the  referee  is  con- 
vinced that  the  objection  is  in  good  faith 
and  not  merely  formal,  and  that  there  is 
substantial  reason  for  believing  such  evi- 
dence to  be  necessary  to  a  just  administra- 
tion of  the  estate.  In  re  Sumner,  (1900) 
101  Fed.  224. 

Objections  by  trustee.— A  trustee  in 
bankruptcy  can  avail  himself  of  only  those 
defenses  to  a  claim  on  a  note  which  would 
have  been  available  to  the  maker  of  the 
note.  In  re  Schwarz,  (E.  D.  N.  Y.  1912) 
200  Fed.  309. 

Evidence  —  Order  of  proof. —  In  pro- 
ceedings to'  establish  a  claim  against  a 
bankrupt's  estate,  it  is  not  necessary  that 
the  referee  should  adhere  to  any  pre- 
scribed order  of  proof.  In  re  Montgomery, 
(N.  0.  Tiz.  1911)  185  Fed.  955. 


Eopclusion  of  immaterial  evidence. — 
Where,  upon  the  hearing  of  a  claim,  testi- 
mony offered  by  objecting  creditors  is  so 
clearly  and  affirmatively  incompetent,  ir- 
relevant, and  immaterial  that  it  would  be 
an  abuse  of  the  process  or  power  of  the 
oourt  to  compel  its  production  or  permit 
its  reception,  the  testimony  should  be  ex- 
cluded upon  objection  that  it  is  wholly 
immaterial  to  the  determination  of  the 
matter  in  issue,  where  no  request  is  made 
that  the  testimony  be  taken  notwithstand- 
ing the  objection  and  no  foundation  is 
laid  showing  its  pertinenqy  and  material- 
ity. Matter  of  Clark,  (S.  D.  Cal.  1909) 
21  Am.  Bankr.  Rep.  776. 

When  ev^idenoe  may  he  ditregwrded. — 
While  positive  and  uncontradicted  testi- 
mony on  a  hearing  in  bankruptcy  should 
not  be  disregarded  arbitrarily,  it  may  be 
disregarded  if  it  is  grossly  or  inherently 
improbable.  In  re  Baumhauer,  (S.  D. 
Ala.  1910)    179  Fed.  966. 

Production  of  books  and  papers. —  Pro- 
ceedings in  bankruptcy  to  require  a 
claimant  of  the  bankrupt  to  produce  in- 
struments on  the  hearing  of  his  contested 
claim  are  summary,  and  must  be  com- 
plied with.  Baimihauer  r.  Austin,  (C.  C. 
A.  5th  Cir.  1911)    186  Fed.  260. 

But  the  claimant  may  not  be  compelled, 
in  violation  of  his  constitutional  rights, 
to  produce  books  for  the  purpose  of  dis- 
closing business  transactions  with  persons 
other  than  the  bankrupt.  Matter  of 
Clark,  (S.  D.  Cal.  1909)  21  Am.  Bankr. 
Rep.  776. 

Determination. —  On  the  hearing  of  a 
contested  claim,  the  formal  proof  thereof 
must  be  accepted  as  a  prima  fade  estab- 
lishment of  the  claim  presentisd  thereby, 
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and  as  casting  upon  the  contestants  the 
burden  of  proving  their  specifications  of 
objection;  and  when  such  formal  proof 
has  been  fairly  met,  the  proceeding  rests 
on  the  same  basis  as  other  actions  in  so 
far  as  proof  is  concerned.  The  decision 
of  the  referee  on  conflicting  evidence  is 
entitled  to  great  weight  and  will  not  be 
overturned  excepting  for  manifest  error. 
Whitney  v.  Dresser,  (1906)  200  U.  S. 
532,  26  S.  Ct.  316,  50  U.  S.  (L.  ed.) 
584,  15  Am.  Bankr.  Rep.  326;  In  re 
Wood,  (E.  D.  N.  C.  1899)  95  Fed.  946, 
2  Am.  Bankr.  Rep.  695;  In  re  Rider,  (N. 
D.  NT.  Y.  1899)  96  Fed.  811,  3  Am.  Bankr. 
Rep.  192;  Hill  v.  Levy,  (E.  D.  Va.  1899) 
98  Fed.  94,  3  Am.  Bankr.  Rep.  374;  In 
re  Sumner,  (E.  D.  N.  Y.  1900)  101  Fed. 
224,  4  Am.  Bankr.  Rep.  123;  In  re  Shaw, 
(E.  D.  Pa.  1901)  109  Fed.  780,  6  Am. 
Bankr.  Rep.  499;  In  re  Clark,  (E.  D. 
Wash.  1901)  111  Fed.  893,  7  Am.  Bankr. 
Rep.  96;  In  re  Hickey,  (N.  D.  la.  1901) 
112  Fed.  287,  7  Am.  Bankr.  Rep.  282;  In 
re  B.  H.  Douglass,  etc.,  Co.,  (D.  C.  Conn. 
1002)  114  Fed.  772,  8  Am.  Bankr.  Rep. 
113;  In  re  Lansaw,  (D.  C.  Mo.  1902) 
118  Fed.  365,  9  Am.  Bankr.  Rep.  167;  In 
re  Wooten,  (E.  D.  N.  C.  1902)  118  Fed. 
670,  9  Am.  Bankr.  Rep.  247;  In  re  Wilde, 
(S.  D.  N.  Y.  1904)  133  Fed.  562,  13  Am. 
Bankr.  Rep.  217;  In  re  Cannon,    (£.  D. 


Pa.  1904)  133  Fed.  837,  14  Am.  Bankr. 
Rep.  114;  In  re  Dresser,  (C.  C.  A.  2d  Cir. 
1905)  135  Fed.  495,  13  Am.  Bankr.  Rep. 
747;  In  re  Carter,  (W.  D.  Ark.  1905)  138 
Fed.  846,  15  Am.  Bankr.  Rep.  126;  In  re 
John  H.  Livingston  Co.,  (C.  C.  A.  2d  Cir. 

1905)  144  Fed.  971,  16  Am.  Bankr.  Rep. 
386;  In  re  Castle  Braid  Co.,  (S.  D.  N.  Y. 

1906)  145  Fed.  224,  17  Am.  Bankr.  Rep. 
143;  In  re  Hatem,  (E.  D.  N.  C.  1908) 
161  Fed.  895,  20  Am.  Bankr.  Rep.  470; 
In  re  Montgomery,  (N.  D.  Tex.  1911)  185 
Fed.  955;  Baumhauer  r.  Austin,  (C.  C. 
A.  5th  Cir.  1911)  186  Fed.  260;  Matter  of 
Rome,  (D.  C.  N.  J.  1908)  19  Am.  Bankr. 
Rep.  820;  In  re  Schwarz,  (E.  D.  N.  Y. 
1912)    200  Fed.  309. 

Res  judicata. —  The  decision  on  a  con- 
tested claim  is  res  judicata  as  to  all  ques- 
tions necessarily  decided  therein.  In  re 
Heinsfurter,  (S.  D.  la.  1899)  97  Fed.  198, 
3  Am.  Bankr.  Rep.  109;  Hargadine-Mc- 
Kittrick  Co.  r.  Hudson,  (C.  C  A.  8th  Cir. 
J903)  122  Fed.  232,  10  Am.  Bankr.  Rep. 
225,  affirming  (E.  D.  Mo.  1901)  111  Fed. 
361,  6  Am.  Bankr.  Rep.  657;  In  re  Chase, 
(D.  C.  Mass.  1904)  133  Fed.  79,  13  Am. 
Bankr.  Rep.  294;  Ayres  v.  Cone,  (C.  C. 
A.  8th  Cir.  1905)  138  Fed.  778,  14  Am. 
Bankr.  Rep.  739 ;  Clendening  v.  Red  River 
Valley  Nat.  Bank,  (K.  D.  1903)  11  Am. 
Bankr.  Rep.  245. 


g  [Preferred  creditors.]  The  claims  of  creditors  who  have  received 
preferences,  voidable  under  section  sixty,  subdivision  b,  or  to  whom  con- 
veyances, transfers,  assignments,  or  incumbrances,  void  or  voidable  under 
section  sixty-seven,  subdivision  e,  have  been  made  or  given,  shall  not  be 
allowed  unless  such  creditors  shall  surrender  such  preferences,  conveyances, 
transfers,  assignments,  or  incumbrances.  [  (Amended  1903  which  excepted 
pending  cases)  32  Stat,  L.  799.] 

As  originally  enacted  this  section  57^  read  as  follows: 

"  g  The  claims  of  creditors  who  have  received  preferences  shall  not  be  allowed  unless 
such  creditors  shall  surrender  their  preferences."     [30  Stat.  L.   560.} 
In  1903  it  was  amended  "  so  as  to  read  as  "  in  the  text. 


Definition  of  "  preference  * —  Section 
50a  contains  the  legal  and  controlling 
definition  of  the  preference  specified  in 
section  57^.  Swarts  v.  St.  Louis  Fourth 
Xal.  Bank,  (C.  C.  A.  1902)  117  Fed.  3, 
decided  prior  to  the  amendment  of  1903. 

Effect  of  amendment. —  The  amending 
act  did  not  repeal  the  prior  provision  of 
this  section  as  to  pending  cases,  but  left  it 
in  full  force  and  effect  by  the  provisions  of 
section  19  of  that  Act.  In  re  Docker- 
Foster  Co.,   (1903)    123  Fed.  190. 

What  payments  are  preferences. — Since 
the  amendment  to  sections  57<7  and  60a, 
in  order  to  deprive  a  creditor  of  the 
right  to  prove  his  claim  against  the 
bankrupt's  estate  it  must  appear  that  he 
received  from  the  debtor  a  payment  with 
reasonable  cause  to  believe  that  a  prefer- 
ence was  intended  thereby.  Thus  it  has 
been  held  that  the  fact  that  a  claim  of  a 


wholesale  house  against  a  retail  dealer 
was  past  due,  and  payment  was  being 
urged  at  the  time,  does  not  make  pay- 
ments under  such  circumstances,  even  bv 
future  dated  checks,  received  with  "  rea- 
sonable cause  to  believe,"  etc.,  within 
the  meaning  of  section  60b  so  as  to  make 
them  voidable  preferences  and  require 
the  creditor  *to  surrender  them  before 
proving  his  claim.  In  re  Goodhile, 
(1904)    130  Fed.  471. 

Prior  to  the  amendment  it  was  held 
that  knowledge  or  cause  to  believe  that 
a  preference  was  intended  was  not  a 
necessary  element  of  the  preference  to 
work  a  disallowance  of  the  claim.  In  re 
Ft.  Wayne  Electric  Corp.,  (1899)  96  Fed. 
803. 

So  likewise  prior  to  the  amendment  it 
was  held  that  where  a  partial  payment 
of  his  debt  is  made  to  a  creditor  by  an 
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insolvent  debtor  within  four  months  be- 
fore the  filing  of  the  petition  in  bank- 
ruptcy against  him,  the  creditor  must 
surrender  the  payment,  if  he  wishes  to 
prove  the  balance  of  his  claim,  irrespec- 
tive of  the  preferential  intent  of  the 
debtor  or  the  creditor's  knowledge  or  be- 
lief that  a  preference  was  intended.  Stro- 
bel,  etc.,  Co.  c.  Knost,  (1900)  99  Fed. 
409;  In  re  Conhaim,  (1899)  97  Fed.  923; 
In  re  Fixen,  (C.  C.  A.  1900)  102  Fed. 
295;  In  re  Sloan,  (1900)  102  Fed.  116; 
In  re  Flick,  (1900)  105  Fed.  503.  See  also 
In  re  Seckler,  (1901)  106  Fed.  484; 
In  re  Kellar,  (1901)  110  Fed.  348; 
Mills  r.  Lewis,  (C.  C.  A.  1901)  110  Fed. 
512;  In  re  Dickson,  (C.  C.  A.  1901)  111 
Fed.  726.  And  for  cases  holding  a  con- 
trary doctrine,  see  In  re  Alexander, 
11900)     102    Fed.    464;    In    re    Rati  iff, 

(1901)  107  Fed.  80;  In  re  Oliver,  (1901) 
109  Fed.  784;  In  re  Henry  C.  King  Co., 

(1902)  112  Fed.  110. 

Similarly,  where  the  preference  con- 
sisted in  receiving  and  collecting, 
through  a  bank,  a  future  dated  check  it 
was  held  that  the  creditor  had  received 
a  preference  and  that  the  amount  would 
have  to  be  surrendered  before  he  could 
prove  other  claims.  In  re  Lyon,  (1902) 
114  Fed.  326. 

''Any  creditor''  does  not  include  a  se* 
cured  creditor  though  of  course,  if  a  se- 
cured creditor  attempts  to  have  his  claim 
allowed  as  an  im secured  claim  for  any 
sum  in  excess  of  the  value  of  his  securitv. 
he  comes  clearly  within  the  terms  of  this 
section.  lie  cannot  have  the  exress  al- 
lowed without  surrendering  the  prefer- 
ence. In  re  Kev^ne  Press.  (I).  C. 
Minn.  1913)  203  Fed.  710. 

Surrender  essential. —  A  claimant  who 
has  received  a  preference,  or  a  conveyance, 
transfer,  assignment,  or  incumbrance, 
which  is  void  or  voidable  under  section 
606  or  section  67c,  must  surrender  the 
same  before  his  claim  will  be  allowed 
against  the  bankrupt's  estate.  Pirie  v. 
Chicago  Title,  etc.,  Co.,  (1901)  182  U.  S. 
438,  21  S.  Ct.  906,  45  V.  S.  (L.  ed.) 
1171;  Hutchinson  r.  Otis,  (1903)  190 
U.  S.  552,  23  S.  Ct.  778,  47  U.  S.  (L.  ed.) 
1179,  10  Am.  Bankr.  Rep.  136,  affirming 
(C.  C.  A.  1st  Cir.  1902)  115  Fed.  937, 
8  Am.  Bankr.  Rep.  382;  Keppel  r.  Tiffin 
Sav.  Bank,  (1905)  197  U.  S.  356,  2.")  S.  Ct. 
443,  49  V.  S.  (L.  ed.)  790,  13  Am.  Bankr. 
Rep.  552;  Rector  r.  City  Deposit  Bank 
Co.,  (1900)  200  II.  S.  405,  26  S.  Ct.  289, 
60  U.  S.  (L.  ed.)  527,  15  Am.  Bankr.  Rep. 
336;  Eau  Claire  Nat.  Bank  r.  Jackman, 
(1907)  204  U.  >;.  522,  27  S.  Ct.  391,  51 
U.  S.  (L.  ed.)  596,  17  Am.  Bankr.  Rep. 
683;  In  re  Conhaim,  (I).  C.  Wasli.  1S99) 
97  Fed.  924,  3  Am.  Bankr.  Rep.  249;  In 
re  Eagles,  (E.  I).  \.  C.  11)00)  90  Fed.  (>95, 
3  Am.  Bankr.  Rop.  735;  In  re  Cliristenaen, 
I  NT.  D.  la.  1900)  101  Fed.  S02,  4  Am. 
IJankr.   Rep.   202;    In  re    Rogers   Milling 


Co.,  (W.  D.  Ark.  1900)  102  Fed.  687,  4 
Am.  Bankr.  Rep.  540;  In  re  Schmechel 
Cloak,  etc.,  Co.,  (W.  D.  Mo.  1900)  104 
Fed.  64,  4  Am.  Bankr.  Rep.  719;  In  re 
Teslow,  (D.  C.  Minn.  1900)  104  Fed.  229, 
4  Am.  Bankr.  Rep.  757;  In  re  Arndt,  (E. 
D.  Wis.  1900)  104  Fed.  234,  4  Am.  Bankr. 
Rep.  773;  In  re  Flick,  (1900)  105  Fed. 
503;  In  re  Ryan,  (X.  D.  111.  1900)  105 
Fed.  760,  5  Am.  Bankr.  Rep.  396;  !HcKey 
r.  Lee,  (C.  C.  A.  7th  Cir.  1901)  105  Fed, 
923,  5  Am.  Bankr.  Rep.  267;  In  re  Seck- 
ler, (D.  C.  Kan.  1901)  106  Fed.  484,  5 
Am.  Bankr.  Rep.  579;  In  re  Keller,  (N. 
D.  la.  1901)  109  Fed.  118,  6  Am.  Bankr. 
Rep.  334;  In  re  Oliver,  (\V.  D.  Mo.  1901) 
109  Fed.  784,  6  Am.  Bankr.  Rep.  626;  In 
re  Bashline,  (W.  D.  Pa.  1901)  109  Fed. 
965,  6  Am.  Bankr.  Rep.  194;  In  re 
Soldosky,  (D.  C.  Minn.  1901)  111  Fed. 
511,  7  Am.  Bankr.  Rep.  123;  In  re  Dick- 
son, (C.  C.  A.  1st  Cir.  1901)  111  Fed.  726, 
7  Am.  Bankr.  Rep.  186;  Peterson  r.  Nash, 
(C.  C.  A.  8th  Cir.   1901)    112  Fed.   311, 

7  Am.  Bankr.  Rep.  181;  In  re  Abraham 
Steers  Lumber  Co.,  (C.  C.  A.  2d  Cir.  1901) 
112  Fed.  406,  7  Am.  Bankr.  Rep.  332? 
In  re  Thompson,  (E.  D.  Pa.  1902)  112 
Fed.  651,  7  Am.  Bankr.  Rep.  214,  affirming 
(E.  D.  Pa.  1901)  6  Am.  Bankr.  Rep.  663; 
In  re  Ureth,  (E.  D.  Pa.  1902)  112  Fed. 
978;  In  re  Waterbury  Furniture  Co.,  (D. 
C.  Conn.  1902)  114  Fed.  255,  8  Am.  Bankr. 
Rep.  79;  C.  S.  Morev  Mercantile  Co.  i?. 
Schiffer,  (C.  0.  A.  8th  Cir.  1902)  114 
Fed.  447,  7  Am.  Bankr.  Rep.  670;  Gans 
r.  Ellison,  (C.  C.  A.  3d  Cir.  1902)  114 
Fed.  734,  8  Am.  Bankr.  Rep.  153;  In  re 
Chaplin,  (D.  C.  Mass.  1902)  116  Fed.  162. 

8  Am.  Bankr.  Rep.  121;  Kahn  v.  Cone 
Export,  etc.,  Co.,  (C.  C.  A.  5th  Cir.  1902) 
115    Fed.   290,   8   Am.   Bankr.    Rep.    157, 

affirming  In  re  Southern  Overall  Mfg.  Co., 
(N.  D.  Ga.  1901)  6  Am.  Bankr.  Rep.  633  > 
In  re  Meyer,  (N.  D.  Tex.  1902)  115  Fed. 
997,  8  Am.  Bankr.  Rep.  598;  Swarts  v. 
St.  Louis  Fourth  Nat.  Bank, '(C.  C.  A. 
vSth  Cir.  1902)  117  Fed.  1,  8  Am.  Bankr. 
Rep.  673;  In  re  Malino,  (S.  D.  N.  Y.  1902) 
118  Fed.  368,  8  Am.  Bankr.  Rep.  205; 
Livingstone  v.  Heineman,  (C.  C.  A.  6th 
Cir.  1903)  120  Fed.  786,  10  Am.  Bankr. 
Rep.  39:  In  re  Levi,  (W.  D.  N.  Y.  1903) 
121  Fed.  198,  9  Am.  Bankr.  Rep.  176; 
In  re  Thompson,  (E.  D.  Pa.  1903)  121 
Fed.  607,  10  Am.  Bankr.  Rep.  288 ;  Fenley 
r.  Poor,  (C.  C.  A.  6th  Cir.  1903)  121  Fed. 
739,  10  Am.  Bankr.  Rep.  378;  Dunn  v. 
Gans,  (C.  C.  A.  3d  Cir.  1904)  129  Fed. 
750,  12  Am.  Bankr.  Rep.  316;  7n  re  George 
M.  Hill  Co.,  (C.  C.  A.  7th  Cir.  1904)  130 
Fed.  315;  In  re  Privett,  (E.  D.  N.  C. 
1904)  132  Fed.  502,  13  Am.  Bankr.  Rep. 
151;  In  re  Oppenhoimer,  (N.  D.  la.  1905) 
140  Fed.  51,  15  Am.  Bankr.  Rop.  267; 
In  re  Columbia  Iron  Works,  ( E.  1).  Mich. 
1004)  142  Fed.  234,  14  Am.  Bankr.  Rep. 
.327;  In  re  Uurlbutt,  (C.  C.  A.  2d  Cir. 
1906)    143  Fed.  958,  16  Am.  Bankr.  Rep. 
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198;  .Sterens  v,  Nave-McGord  Mercantile 
Co.,  (C.  C.  A.  8th  Oir.  1906)  160  Fed.  71, 
17  Am.  Bankr.  Rep.  609;  Wild  v.  Provi- 
dent L.,  etc.,  Co.,  (C.  C.  A.  3d  Cir.  1907) 
153  Fed.  562,  18  Am.  Bankr.  Rep.  506; 
In  re  Mayo  Contracting  Co.,  (D.  C.  Mass. 
1907)  157  Fed.  469,  19  Am.  Bankr.  Rep. 
651;  In  re  Shiebler,  (E.  D.  N.  Y.  1908) 
163  Fed.  545,  20  Am.  Bankr.  Rep.  777; 
In  re  Rice,  (E.  D.  Pa.  1908)  164  Fed.  614, 
21  Am.  Bankr.  Rep.  202;  In  re  Bailey, 
(D.  C.  Utah  1910)  176  Fed.  990,  24  Am. 
Bankr.  Rep.  201;  In  re  Kyte,  (M.  D.  Pa. 
1910)  182  Fed.  166;  In  re  Feinberg,  (D. 
C.  Mass.  1910)  187  Fed.  283;  In  re  Ellet- 
son  Co.,  (N.  D.  W.  Va.  1912)  193  Fed. 
84;  Cooper  v.  Miller,  (C.  C.  A.  6th  Cir. 
1913)  203  Fed.  383;  In  re  Greenberger, 
(N.  D.  N.  Y.  1913)  203  Fed.  583;  In  re 
National  Boat,  etc.,  Co.,  (D.  C.  Me.  1914) 
216  Fed.  208;  Butterfield  v.  Woodman,  (C. 
C.  A.  Ist  Cir.  1915)  223  Fed.  956;  In  re 
Tanner,  (W.  D.  N.  Y.  1901)  6  Am.  Bankr. 
Rep.  196;  Matter  of  Proctor,  (N.  D.  la. 
1901)  6  Am.  Bankr.  Rep.  660;  Matter  of 
Read,  (S.  D.  N.  Y.  1901)  7  Am.  Bankr. 
Rep.  Ill;  In  re  Rosenberg,   (S.  D.  N.  Y. 

1901)  7  Am.  Bankr.  Rep.  316;  Matter  of 
Beswick,  (N.  D.  Ohio  1900)  7  Am.  Bankr. 
Rep.  395;  Matter  of  Bothwell.  (D.  C.  N.  J. 

1902)  8  Am.  Bankr.  Rep.  213;  Matter  of 
Wing  Yick  Co.,  (D.  C.  Hawaii  1905)  13 
Am.  Bankr.  Rep.  757;  In  re  Watkinson, 
(E.  D.  Pa.  1906)  17  Am.  Bankr.  Rep.  66; 
In  re  Coffey,  (W.  D.  N.  Y*.  1907)  19  Am. 
Bankr.  Rep.  167. 

Preferences  or  transfers ,  etc.,  which  do 
not  come  toithln  the  langunge  of  section 
60h  or  section  67 e  need  not  be  surrendered 
under  section  57^.  In  re  Levi,  (W.  D. 
X.  Y.  1903)  121  Fed.  198,  9  Am.  Bankr. 
Rep.  176;  In  re  Bloch,  (C.  C.  A.  2d  Cir. 
1905)  142  Fed.  674,  15  Am.  Bankr.  Rep. 
748;  In  re  Watkinson,  (E.  D.  Pa.  1906) 
143  Fed.  602,  16  Am.  Bankr.  Rep.  38; 
In  re  Louisville  First  Nat.  Bank,  (C  C.  A. 
6th  Cir.  1907)  155  Fed.  100,  18  Am. 
Bankr.  Rep.  766;  In  re  Peacock,  (E.  D. 
N.  C.  1910)   178  Fed.  851. 

Prior  to  the  amendment  of  1903,  it  was 
held  that  the  section  required  the  sur- 
render of  all  preferences  as  set  out  in 
section  60a,  tlie  only  proviso  being  that 
when  the  transfer  was  made  the  debtor 
was  insolvent.  In  re  Jones,  (1900)  110 
Fed.  737 ;  In  re  Abraham  Steers  Lumber 
Co.,    (1901)    110  Fed.  739. 

Statutory  requirement  not  penal. —  The 
provision  of  section  575^  for  the  surrender 
of  preferences  as  a  condition  of  allowing 
claims  is  not  a  penal  requirement  and 
need  not  be  strictly  construed.  Pirie  v. 
Chicago  Title,  etc.,  Co.,  (1901)  182  U.  S. 
438,  21  S.  Ct.  906,  45  U.  S.  (L.  ed.)   1171. 

A  creditor  who  holds  a  voidable  prefer- 
ence has  a  claim  that  is  provable  in  the 
sense  tliat  formal  written  proof  of  it  may 
be  made  and  liled,  but  he  may  not  procure 
an  allowance  of  it,  nor  vote  at  a  creditors' 


meeting,  nor  obtain  any  advantage  by  his 
claim,  under  the  Bankruptcy  Law,  until 
he  has  surrendered  his  preference.  Stevens 
V.  Nave^McCord  Mercantile  Co.,  (C.  C.  A. 
8th  Cir.  1906)  150  Fed.  71,  17  Am.  Bankr. 
Rep.  609;  Wells  v.  Lincoln,  (C.  C.  A.  9th 
Cir.  1914)  214  Fed.  227. 

Surrender  optional, —  Where  it  appears 
that  a  creditor  who  Aled  a  claim  against 
a  bankrupt  estate  has  received  a  prefer- 
ence, he  has  the  option  to  surrender  the 
preference  or  abandon  his  claim;  but  if  he 
retains  the  preference  he  'is  not  entitled 
to  a  dividend.    In  re  Privett,  ( E.  D.  N.  C. 

1904)  132  Fed.  592,  13  Am.  Bankr.  Rep. 
161. 

But  the  trustee  may  recover  a  voidable 
preference  if  he  wishes  to  do  so.  See  sec- 
tion 605  and  the  annotation  thereunder. 

The  surrender  should  he  mcide  to  the 
trustee,  not  to  the  bankrupt.  In  re  Cur- 
rier, (1875)  2  Lowell  436,  6  Fed.  Oaa. 
No.  3,492. 

Compulsory  surrender. —  The  fact  that 
a  claimant  has  retained  a  voidable  prefer- 
ence, or  a  void  or  voidable  transfer,  until 
ho  has  been  compelled  to  surrender  the 
same  by  legal  proceedings,  does  not  af- 
fect the  provability  or  allowance  of  his 
debt  after  such  surrender  has  been  made. 
Hutchinson  v.  Otis,  (1903)  190  U.  S. 
562,  23  S.  Ct.  778,  47  U.  S.  (L.  ed.) 
1179,  10  Am.  Bankr.  Rep.  136,  affirming 
(C.  C.  A.  Ist  Cir.  1902)  116  Fed.  937,  8 
Am.  Bankr.  Rep.  382;  Keppel  v.  Tiffin 
Sav.  Bank,  (1905)  197  U.  S.  366,  25  S. 
Ct.  443,  49  U.  S.  (L.  ed.)  790;  Page  v. 
Rogers,  (1909)  211  U.  S.  575,  29  S.  Ct. 
159,  53  U.  S.  (L.  ed.)  332,  21  Am.  Bankr. 
Rep.  496;  In  re  Oppenheimer,   (N.  D.  la. 

1905)  140  Fed.  61;  Barber  r.  Coit,  (C. 
C.  A.  6th  Cir.  1906)  144  Fed.  381.  16 
Am.  Bankr.  Rep.  419;  In  re  Otto  F. 
Lange  Co.,  (N.  D.  la.  1909)  170  Fed.  114, 
22  Am.  Bankr.  Rep.  414;  In  re  John  A. 
Baker  Notion  Co.,  (S.  D.  N.  Y.  1910) 
180  Fed.  922. 

The  word  "surrender,"  as  used  in  sec- 
tion 57^,  includes  a  voidable  preference 
or  which  a  creditor  Is  deprived  by  the 
judgment  of  a  court,  at  the  suit  of  the 
trustee,  as  well  as  a  surrender  by  vol- 
untary  act.      In  re  Otto   F.   Lange   Co.; 

(N.  D.  la.  1909)  170  Fed.  114,  22  Am. 
Bankr.  Rep.  414. 

Prior  to  the  amendment  it  was  held 
that  the  Bankruptcy  Act  contemplated  a 
voluntary  surrender  by  the  preferred  cred- 
itor and  although  he  might  surrender  the 
preference  at  any  time  before  final  judg- 
ment in  the  suit  attacking  the  prefer- 
ence, he  could  not,  after  a  litigation  had 
been  carried  to  the  point  of  final  judg- 
ment and  after  the  payment,  actual  or 
virtual,  of  such  a  judgment  by  the  cred- 
itor, still  prove  his  flebt  as  if  the  con- 
test had  never  taken  place.    In  re  Greth, 

(E.  D.  Pa.  1902)  112  Fed.  978.  And  this 
was  the  doctrine  under  the  Act  of  1^67. 
In  re  Tonkin,   (1870)   4  Nat.  Bankr.  Reg. 
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62,  24  Fed.  Gas.  No.  14,094;  In  re  Rich- 
ter,  (1870)  1  Dill.  544,  20  Fed.  Gas.  No. 
11,803. 

But  upon  the.  question  how  far  a  suit 
by  the  trustee  could  proceed  against  a 
preferred  creditor,  short  of  recovery  of 
judgment  and  satisfaction  thereof,  with- 
out depriving  the  latter  of  his  right  to 
surrender  the  preference  and  prove  his 
claim,  there  was  much  conflict  of  author- 
ity. In  re  Lee,  (1876)  14  Nat.  Bankr. 
Reg.  89,  15  Fed.  Cas.  No.  8,179;  In  re 
Riorden,  (1876)   14  Nat.  Bankr.  Reg.  332, 

20  Fed,  Gas.  No.  11,852;  Matter  of  Mont- 
gomery, (1869)  3  Ben.  (U.  S.)  567;  In  re 
Kipp,  (1871)  4  Nat.  Bankr.  Reg.  693,  14 
Fed.  Cas.  No.  7,836;  Matter  of  David- 
son, (1870)  4  Ben.  10,  7  Fed.  Gas.  No. 
3,599;  In  re  Scott,  (1870)  4  Nat.  Bankr. 
Reg.  414,  21  Fed.  Cas.  No.  12,518;  In  re 
Cramer,  (1875)  13  Nat.  Bankr.  Jieg.  225, 
6  Fed.  Cas.  No.  3,345;  Matter  of  Inland, 
(1874)  7  Ben.  159,  15  Fed.  Gas.  No. 
8,230;  Burr  v.  Hopkins,  (1875)  6  Biss. 
345,  4  Fed.  Cas.  No.  2,192;  Zahm  t?.  Fry. 
(1874)  9  Nat.  Bankr.  Reg.  546,  30  Fed. 
Cas.  No.  18,198;  Hood  v.  Karper,  (1871) 
5  Nat.  Bankr.  Reg.  358,  12  Fed.  Cas.  No. 
6,664. 

A  creditor,  prefei-red  "by  a  conveyance 
constructively  fraudulent,  may,  after  the 
preference  is  set  aside,  nevertheless  prove 
the  debt  so  voidably  preferred.  Keppel 
i\  Tiflin  Sav.  Bank,  (1905)  197  U.  S.  356, 
25  S.  Ct.  443,  49  U.  S.  (L.  ed.)  790,  13 
Am.  ^nkr.  Rep.  562;  Barber  v.  Coit, 
(C.  G.  A.  6th  Gir.  1906)  144  Fed.  381,  16 
Am.  Bankr.  Rep.  419. 

Refefee  to  fia  time  for  awrrender  and 
allou^moe, —  On  a  finding  by  a  referee,  on 
the  hearing  of  objections  to  a  claim, 
that  the  creditor  has  received  a  voidable 
preference,  he  should  fix  a  reasonable 
time  within  which  the  creditor  may  sur- 
render the  preference  and  have  his  claim 
allowed.  In  re  Oppenheimer,  (N.  D.  la. 
1905)  140  Fed.  51,  15  Am.  Bankr.  Rep. 
267. 

Dividend  allowable  against  order  for 
awrrender, —  A  court  of  bankruptcy,  in 
entering  judgment  compelling  a  creditor 
to  surrender  an  unlawful  preference, 
should  permit  the  creditor  to  prove  his 
claim  against  the  bankrupt  estate,  and 
deduct  from  the  amount  of  the  preference, 
which  he  is  required  to  surrender,  the 
dividend  which  the  court  finds  is  coming  to 
him.  Page  t?.  Rogers,  O909)  211  U.  S. 
575,  29  S.  Ct.  159,  53  U.  S.   (L.  ed.)  332, 

21  Am.  Bankr.  Rep.  496. 
Independent  transactions. —  There  is  a 

conflict  of  opinion  as  to  whether  or  not 
a  claim  may  be  allowed  without  first  sur- 
rendering a  preference  obtained  by  the 
claimant  in  connection  with  a  separate 
and  distinct  transaction;  the  following 
cases  hold  that  such  a' preference  must  be 
surrendered  before  the  claim  can  be  al- 
lowed: In  re  Dickson,  (C.  C.  A.  1st  Gir. 
1901)    111  Fed.  726;  In  re  Seay,   (N.  D. 


6a.  1902)  113  Fed.  969;  In  re  Meyer, 
(N.  D.  Tex.  1902)  115  Fed.  997,  8  Am. 
Bankr.  Rep.  598;  Swarts  v,  St.  Louis 
Fourth  Nat.  Bank,  (C.  G.  A.  8th  Gir. 
1902)  117  Fed.  1,  8  Am.  Bankr.  Rep.  673  j 
Swarts  i;.  Siegel,  (C.  G.  A.  8th  Gir.  1902) 
117  Fed.  13,  8  Am.  .  Bankr.  Rep.  689; 
Livingstone  i;.  Heineman,  (G.  G.  A.  6tli 
Gir.  1903)  120  Fed.  786,  10  Am.  Bankr. 
Rep.  39;  Dunn  v.  Gans,  (G.  G.  A.  3d  Gir. 
1904)  129  Fed.  750,  12  Am.  Bankr.  Rep. 
316. 

Thus  it  has  been  held  that  a  creditor 
who  has  several  claims  of  the  same  class, 
upon  one  of  which  he  has  received  a  pref* 
erence,  must  surrender  the  preference  be- 
fore any  of  his  claims  can  be  allowed. 
Swarts  V.  St.  Louis  Fourth  Nat.  Bank, 
(G.  G.  A.  8th  Gir.  1902)  117  Fed.  1, 
8  Am.  Bankr.  Rep.  673. 

And  in  Dunn  v.  Gans,  (G.  G.  A.  3d  Gir. 
1904)  129  Fed.  750,  12  Am.  Bankr.  Rep. 
316,  it  was  held  that  section  57^  should 
be  construed  as  dealing  with  the  creditors 
and  not  with  their  claims;  so  that  wuere 
a  creditor  has  received  a  preference  he  is 
not  entitled  to  ^segregate  the  bankrupt's 
indebtedness  according  to  the  notes  by 
which  it  is  evidenced,  and  apply  the  pref- 
erence in  payment  of  some  of  the  notes, 
and  prove  the  others  as  separate  claims 
against  the  bankrupt's  estate,  without  sur- 
rendering such  preference. 

But  it  has  also  been  lield  that  the  allow- 
ance of  a  claim  in  bankruptcy  is  not 
affected  by  the  receipt  of  a  preference  in 
connection  with  a  separate  and  distinct 
transaction.  In  re  Abraham  Steers  Lum- 
ber Co.,  (G.  G.  A.  2d  Gir.  1901)  112  Fed. 
406,  7  Am.  Bankr.  Rep.  332,  affirming 
(S.  D.  N.  Y.  1901)  110  Fed.  738,  «  Am. 
Bankr.  Rep.  316;  In  re  Seay,  (N.  D.  Ga. 
1902)  113  Fed.  969,  7  Am.  Bankr.  Rep. 
700;  In  re  Bullock,  (E.  D.  N.  G.  1902) 
116  Fed.  667,  8  Am.  Bankr.  Rep.  646;  In 
re  Wolf,  (W.  D.  Tenn.  1903)  122  Fed.  127, 
10  Am.  Bankr.  Rep.  153. 

Thus  where  it  appeared  that  a  creditor 
received  payment  in  full  from  his  debtor 
within  four  months  prior  to  the  latter's 
bankruptcy,  but  without  knowledge  of  his 
insolvency,  and  afterwards  sold  him  an- 
other invoice  of  goods,  which  were  not 
paid  for  at  the  time  of  the  bankruptcy,  it 
was  held  that  the  last  sale  created  a  new 
and  separate  debt,  which  was  allowable 
without  a  surrender  of  the  money  received 
in  payment  of  the  previous  debt.  In  re 
Wolf,  (W.  D.  Tenn.  1903)  122  Fed.  127, 
10  Am.  Bankr.  Rep.  163. 

It  has  also  been  held  that  a  creditor 
who  presents  a  claim  upon  which  he  has 
received  no  preference  cannot  be  compelled 
to  surrender  an  alleged  preference  upon 
an  entirely  settled  and  extinguished  debt 
which  is  disconnected  with  the  other.  In 
re  Wolf,  (W.  D.  Tenn.  1903)  122  Fed. 
127,  10  Am.  Bankr.  Rep.  153. 

And  in  In  re  Franklin,    (E.  D.  K.  O. 
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1907)  151  Fed.  642,  18  Am.  Bankr.  Rep. 
218,  it  was  held  that  the  receipt  of  a 
preference  on  a  separate  and  distinct 
transaction  does  not  divest  a  creditor  of 
his  Tested  rights  to  property  or  the  pro- 
ceeds thereof. 

Likewise,  under  the  Act  of  1867,  it  was 
held  that  where  a  creditor  had  two  dis- 
connected debts  and  had  received  a  fraudu- 
lent preference  as  to  one  only,  he  might 
prove  the  other  and  i  eceive  dividends  upon 
it.  In  re  McVay,  (1882)  13  Fed.  443; 
In  re  Aspinwell,  (1882)  11  Fed.  136; 
Richter's  Estate,  (1870)  1  Dill.  544,  20 
Fed.  Cas.  No.  11,803;  In  re  Holland,  (1873) 
8  Nat.  Bankr.  Reg..  190,  12  Fed.  Cas. 
No.  6,604. 

Transaction  resulting  in  benefit  to  es- 
tate.—In  the  case  of  In  re  Topliflf,  (1902) 
114  Fed.  323,  it  was  held  that  where  the 
effect  of  transactions  was  to  increase  the 
net  indebtedness  of  the  customer  and 
presumably  the  bankrupt's  estate,  the 
customer  was  not  obliged  to  surrender 
payments  made  to  him  by  the  bankrupt 
within  the  four  months,  to  entitle  him  to 
prove  his  claim  against  the  estate.  In 
that  case,  decided  prior  to  the  amendment 
of  1903,  the  court  considered  the  conflict- 
ing decisions  of  various  courts  regarding 
sections  57^  and  60  of  the  Act. 

Payments  of  interest  on  renewal  notes. 
—  A  bank  need  not  surrender  payments  of 
interest  in  advance  made  by  the  insolvent 


within  four  months  prior  to  his  bank- 
ruptcy, to  obtain  a  renewal  of  the  notes 
held  by  the  bank.     In  re  Kellar,   (1901) 

110  Fed.  348. 

Payments  on  mmdng  accoimt. —  The  re- 
ceipt by  a  creditor  of  payments  upon  a 
current  account  in  the  usual  course  of 
business  which  are  followed  by  new  credits 
for  property  delivered  to  a  debtor  which 
becomes  a  part  of  his  estate,  for  which 
the  creditor  is  nut  paid  and  which  equals 
or  exceeds  in  amount  and  value  the  pay- 
ments, does  not  constitute  a  preference, 
under  section  57 g.  C.  S.  Morey  Mercantile 
Co.  r.  Schiffer,  (C.  C.  A.  1902)  114  Fed. 
447,  citing  Kimball  v.  E.  A.  Rosenham  Co., 
(C.  C.  A.  1902)  114  Fed.  85;  In  re  Rich- 
ter,  (1870)  1  Dill.  544,  20  Fed.  Cas.  No. 
11,803;   In  re  Dickson,    (C.  C.  A.   1901) 

111  Fed.  726;  Peterson  v.  Nash,  (C.  C.  A. 
1901)  112  Fed.  311. 

Report  of  referee  as  to  preferences. — 
Where  the  referee,  on  a  hearing  before 
him  of  the  trrstvie's  objections  to  claims 
against  the  bankrupt's  estate,  in  that  the 
creditors  had  received  unlawful  prefer- 
ences and  had  not  surrendered  the  same, 
finds  that  there  are  such  preferences,  he 
should  specify,  in  his  report,  the  sums 
which  each  creditor  so  received,  and  which 
they  will  have  to  surrender.  Stem  t. 
LouisvUle  Trust  Co.,  (C.  0.  A.  1901)  112 
Fed.  501. 


h  [Securities  held  by  secured  creditors.]  The  value  of  securities  held  by 
secured  creditors  shall  be  determined  by  converting  the  same  into  money 
according  to  the  terms  of  the  agreement  pursuant  to  which  such  securities 
were  delivered  to  such  creditors  or  by  such  creditors  and  the  trustee,  by 
agreement,  arbitration,  compromise,  or  litigation,  as  the  court  may  direct, 
and  the  amount  of  such  value  shall  be  credited  upon  such  claims,  and  a 
dividend  shall  be  paid  only  on  the  unpaid  balance.  [{1898)  30  Siai.  L. 
560.] 


Determining  value  of  securities. —  The 
vahie  of  securities  held  by  a  claimant 
must  be  determined  by  converting  them 
into  money  pursuant  to  the  agreement 
under  which  they  are  held;  if  the  agree- 
ment does  not  fix  the  mode  of  ascertain- 
ing the  value  of  such  securities,  then 
their  value  must  be  determined  by  one  of 
the  ways  specified  in  the  statute,  as  di- 
rected by  the  court.  Hiscock  v.  Varick 
Bank,  (1907)  206  U.  S.  28,  27  S.  Ct.  681, 
61  U.  S.  (L.  ed.)  945;  In  re  Browne,  (E. 
D.  Pa.  1900)  104  Fed.  762,  5  Am.  Bankr. 
Rep.  220;  In  re  Meredith,  (N.  D.  Ga. 
1906)  144  Fed.  230,  16  Am.  Bankr.  Rep. 
331;  In  re  Castle  Braid  Co.,  (S.  D.  N. 
Y,  1906)  145  Fed.  224,  17  Am.  Bankr. 
Rep.  143;  In  re  Quinn,  (C.  C.  A.  8th 
Cir.  19()S)  165  Fed.  144,  21  Am.  Bankr. 
Rep.  264;   In  re  Davison,    (N.  D.  N.  Y. 


1910)  179  Fed.  750;  In  re  Brown,  (E.  D. 
Pa.  1900)   5  Am.  Bankr.  Rep.  220. 

The  supervision  of  the  court  is  con- 
fined to  the  ascertainment  of  value  where 
the  bankrupt  and  his  creditor  have  them- 
selves failed  to  deal  with  this  subject.  In 
such  an  event  the  court  may  direct  how 
the  value  is  to  be  ascertained,  and  may 
choose  among  the  methods  of  agreement, 
arbitration,  compromise,  or  litigation, 
supervising  and  controlling  either  form 
of  proceeding.  Hiscock  v.  Varick  Bank, 
(1907)  206  U.  S.  28,  27  S.  Ct.  681,  61 
U.  S.  (L.  ed.)  945;  In  re  Browne,  (£. 
D.  Pa.  1900)  104  Fed.  762,  6  Am.  Bankr. 
Rep.  220. 

//  the  value  has  been  legaUy  deter- 
fuined  outside  of  the  court  of  bankruptcy, 
it  will  be  governed  by  that  fact.  In  re 
Cramond,  (X.  D.  X.  Y.  1906)  145  Fed. 
966,  17  Am.  Bankr.  Rep.  22. 
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The  secured  creditor  eaimot  difpose  of 
the  aecuritiee  to  himeelf,  at  a  price  fixed 
by  himself,  under  the  pretense  of  a  sale, 
public  or  private,  and  then  say  the  value 
has  been  fixed  by  a  public  or  private 
sale  to  himself,  and  that  the  court  has 
nothing  further  to  say  regarding  the 
transaction.  In  re  Mertens,  (N.  D.  N.  Y. 
1905)  134  Fed.  104,  14  Am.  Bankr.  Rep. 
226. 

Where  hands  deposited  as  collateral  to 
a  corporation's  note  were  simple  promises, 
not  secured,  find  had  never  been  used  by 
the  bankrupt  until  delivered  to  secure 
the  bankrupt's  note,  it  was  held  that  the 
creditor  was  not  entitled  to  sell  the  bonds 
to  realize  funds  with  which  to  pay  the 
note;  since  to  do  so  would  simply  in- 
crease the  corporation's  indebtedness,  to 
the  prejudice  of  other  creditors.  In  re 
Matthews,  (S.  D.  N.  Y.  1911)  188  Fed. 
445. 

But  a  creditor  cannot  he  compelled  to 
part  with  his  securities  for  a  deot,  there 
being  no  preference,  until  the  debt  is  paid 
in  full,  except  in  case  the  securities  are 
sold  or  converted  into  cash,  and  in  such 
case  he  is  entitled  to  the  proceeds  of  the 
sale  or  conversion  to  apply  on  the  debt. 
In  re  Noyes,  (C.  C.  A.  Ist  Cir.  1903) 
127  Fed.  286,  11  Am.  Bankr.  Rep.  506; 
In  re  Peacock,  (E.  D.  X.  C.  1910)  178 
Fed.  851;  In  re  Davison,  (K.  D.  N.  Y. 
1910)   179  Fed.  760. 

**  Secured  creditors." —  The  worda  "  so- 
cured  creditors  "  must  be  read  in  view  of 
and  in  connection  with  the  definition  of 
the  phrase  in  la  (23).  Young  r.  Oordon, 
(C.  C.  A.  4th  Cir.  1914)  219  Fed.  168, 
wherein  it  was  held  that  certain  receivers 
were  not  secured  creditors  within  the 
meaning  of  this  section. 

Statute  applies  only  to  bankrupt's 
property. —  Where  the  property  held  as 
security  is  not  that  of  the  bankrupt,  the 
provisions  of  section  57^  do  not  applv. 
In  re  Mertens,  (N.  D.  N.  Y.  1905)  134 
Fed.  104,  14  Am.  Bankr.  Rep.  226;  In  re 
Graves,  (D.  C.  Vt.  1908)  163  Fed.  358, 
20  Am.  Bankr.  Rep.  818. 

Thus  where  a  creditor  was  allowed  to 
prove  his  claim  as  against  a  bankrupt 
indorser  as  an  unsecured  claim,  it  was 
held  that  he  was  not  required  to  realize 
and  credit  the  proceeds  of  collateral  se- 
curities held  by  him  against  the  maker 
of  the  obligation,  who  was  the  principal 
debtor,  before  being  allowed  to  partici- 
pate in  the  distribution  of  the  estate  of 
the  indorser.  Gorman  r.  Wright,  {4th 
Cir.  1905)  136  Fed.  164,  69  C.  C.  A.  76, 
reversing  (E.  D.  N.  C.  1904)  132  Fed. 
274. 

A  oreditor  of  a  hankrupt  partnership 
is  not  required  to  apply  securities  in  his 
hands,  which  are  the  individual  property 
of  one  of  the  partners,  upon  his  claim 
against  the  partnership  estate,  but  is  en- 
titled to  the  allowance  of  his  debt  in  full 
against  such  estate,  and  to  apply  the  se- 
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curities  upon  Us  daim  against  the  in- 
dividual estate  of  the  partner  to  whom 
the  property  belongs.  In  re  Mertens,  (C. 
C.  A.  2d  Cir.  1906)  144  Fed.  818,  15  Am. 
Bankr.  Rep.  362. 

Sale  of  mortgaged  property. —  A  sale  is 
not  essential  to  ascertain  how  much  a 
mortgagee  should  be  allowed  to  prove 
against  the  general  estate.  While  it  may 
be  proper  for  the  trustee  to  convert  into 
money  incumbered  property  where  the  in- 
cumbrance exceeds  the  value  of*  the  in- 
cumbered property,  yet  regard  for  the 
Interest  of  the  mortgagee  must  be  con- 
sidered in  the  light  of  the  circumstances 
of  each  case;  and  where  property  is  mort- 
gaged to  its  full  value  and  its  sale  will 
result  in  no  benefit  to  the  bankrupt  es- 
tate or  the  settlement  thereof,  it  would 
not  be  proper  for  the  trustee  to  take  pos- 
session and  sell  it.  In  such  a  case  the 
trustee  should  negotiate  with  the  mort- 
gagee and  see  if  he  will  not  take  the 
property  to  satisfy  his  claim.  In  re 
Rose,   (E.  D.  Ky.  1911)   193  Fed.  815. 

Hearing. — On  a  hearing  as  to  the  val- 
uation of  secured  claims,  both  the  claim- 
ant and  the  objecting  creditors  are  en- 
titled to  be  heard,  and  to  adduce  testi- 
mony; and  the  allowance  can  be  reviewed 
only  on  a  petition  by  the  trustee  or  an- 
other creditor  for  a  re-examination.  In  re 
Columbia  Iron  Works,  (£.  D.  Mich. 
1904)  142  Fed.  234,  14  Am.  Bankr.  Rep. 
526. 

Allowance  for  balance  only. —  A  cred- 
itor who  holds  security  cannot  receive 
dividends  from  the  bankrupt  estate,  ex- 
cept on  the  unpaid  balance  of  his  claim 
after  the  value  of  the  security  has  been 
deducted.  In  re  Little,  (X.  D.  la.  1901) 
110  Fed.  621,  6  Am.  Bankr.  Rep.  681. 
And  see  the  annotations  to  section  57e 
and  to  section  65a,  where  the  cases  to  this 
effect  are  collected. 

A  creditor  holding  the  note  of  a  bank- 
rupt, and,  as  collateral  security  therefor, 
another  note  on  which  the  bankrupt  is 
also  liable,  is  not  entitled  to  prove  his 
claim  against  the  estate  in  bankruptcy 
for  both,  but  only  for  the  amount  of  the 
actual  indebtedness  to  him.  Beaumont 
First  Xat.  Bank  v.  Eason,  (C.  G.  A.  5th 
Cir.  1906)  149  Fed.  204,  17  Am.  Bankr. 
Rep.  593. 

Sight  to  interest. —  Interest  and  divi- 
dends accruing  upon  pledged  securities, 
after  the  filing  of  a  petition  in  bank- 
ruptcy against  the  pledgor,  may  be  first 
applied  by  the  pledgees  to  the  after-accru« 
ing  interest  upon  the  debt.  Sexton  v, 
Drevfus,  (1911)  219  U.  S.  339,  31  S.  Ot 
256,  55  U.  S.  (L.  ed.)  244,  reversing  (G 
C.  A.  2d  Cir.  1910)   180  Fed.  979. 

But  secured  creditors  of  a  bankrupt, 
selling  their  security  after  the  filing  of 
the  petition  in  bankruptcy,  and  finding 
the  proceeds  insufficient  to  pay  the  whole 
amount  of  their  claims,  «re  not  entitled 
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to  apply  such  proceeds  first  to  interest 
accrued  since  the  filing  of  the  petition, 
then  to  thfi  principal  debt,  and  then 
prove  for  the  balance.  Sexton  v.  Dreyfus, 
(1911)    219  U.  S.  339,  31  S.  Ct.  256,  65 


U.  6.   (L.  ed.)   244,  reversing   (C.  C.  A. 
2d  Cir.   1910)    180  Fed.  979. 

As  to  sales  of  the  bankrupt  estate  free 
from  incumbrances,  see  notes  to  section 
47a  (2)  and  to  section  706. 


i  [Claims  secured  by  individual  undertaking.]  Whenever  a  creditor, 
whose  claim  against  a  bankrupt  estate  is  secured  by  the  individual  under- 
taking of  any  person,  fails  to  prove  such  claim,  such  person  may  do  so  in 
the  creditor's  name,  and  if  he  discharge  such  undertaking  in  whole  or  in 
part  he  shall  be  subrogated  to  that  extent  to  the  rights  of  the  creditor. 
[  (1898)  30  Stat  L.  560. 


As  to 
Liability  of  codebtors,  see  section  16. 
Liability  of  officers  and  stockholders 
of  bankrupt  corporattons,  see   sec- 
tion 45,  paragraph  LiahiUty  of  Of- 
ficers, eto. 
Proof  by  surety. —  A  surety,  to  obtain 
his   distributive   share  of  the  bankrupt's 
estate,     must     proceed     in     the    matiner 
pointed  out  by  the  Bankruptcy  Law;  that 
is,  if  the  creditor  fails  to  prove  the  claim, 
the  surety  must  prove  it  in  the  name  of 
the  creditor,  and  he  will  then  be  permit- 
ted to  participate  in  the  distribution  to 
the  extent  that  he  has  discharged  the  ob- 
ligation.     In    re    Bingham,     (D.    C.    Vt. 
1899)    94  Fed.  796;  In  re  Dillon,    (D.  C. 
Mass.  1900)    100  Fed.  627,  4  Am.  Bankr. 
Rep.     63;     Courier- JoumaJ    Job-Printing 
Co.   t?.   Schaefer- Meyer   Brewing   Co.,    (C. 

C.  A.  6th  Cir.  1900)  101  Fed.  699,  4  Am. 
Bankr.  Rep.  183;  In  re  Nickerson,  (D.  C. 
Mass.  1902)  116  Fed.  1003,  8  Am.  Bankr. 
Rep.  707 ;  Swarts  v.  St.  Louis  Fourth  Nat. 
Bank,  (C.  C.  A.  8th  Cir.  1902)  117  Fed. 
1,  8  Am.  Bankr.  Rep.  673;  Swarts  v, 
Siegel,  (C.  C.  A.  8th  Cir.  1902)  117  Fed. 
13,  8  Am.  Bankr.  Rep.  689;  Livingstone 
v.  Heineman,  (C.  C.  A.  6th  Cir.  1903) 
120  Fed.  786,  ID  Am.  Bankr.  Rep.  39; 
In  re  McGuire,  (N.  D.  Ohio  1905)  137 
Fed.  967,  13  Am.  Bankr.  Rep.  704;  In  re 
Carter,  (W.  D.  Ark.  1905)  138  Fed.  846, 
16  Am.  Bankr.  Rep.  126;  In  re  Coe,    (S. 

D.  N.  Y.  1907)  157  Fed.  308,  19  Am. 
Bankr.  Rep.  618;  Sessler  v.  Paducah  Dis- 
tilleries Co.,  (C.  C.  A.  5th  Cir.  1909)  168 
Fed.  44,  21  Am.  Bankr.  Rep.  723:  In  re 
Otto  F.  Lange  Co.,  (N.  D.  la.  1909)  170 
Fed.  114,  22  Am.  Bankr.  Rep.  414;  Tn  re 
McCord,  (S.  D.  N.  Y.  1909)  174  Fed.  72, 
22   Am.   Bankr.  Rep.   204, 

A  surety  may  prosecute  his  claim  in 
bankruptcy  in  the  name  of  the  principal 
creditor  when  subrogation  takes  place 
after  proof  of  debt.  Sessler  v.  Paducah 
Distilleries  Co.,  (C.  C.  A.  5th  Cir.  1909) 
168  Fed.  44,  21  Am.  Bankr.  Rep.  723. 

The  words  ''  if  he  discharge  such  under- 
taking/' in  section  57t,  are  not  limited  to 
the  time  before  adjudication.  In  re  Dil- 
lon, (D.  C.  Mass.  1900)  100  Fed.  627,  4 
Am.  Bankr.  Rep.  63. 

A  sQTety  succeeds  to  the  creditor's  rights 


cum  onere;  and  where  the  creditor  would 
be  obliged  to  surrender  a  preference  or 
fraudulent  transfer  prior  to  the  allow- 
ance of  his  claim,  the  surety  will  also  be 
under  a  like  obligation.  In  re  Schmechel 
Cloak,  etc.,  Co.,  (W.  D.  Mo.  1900)  104 
Fed.  64,  4  Am.  Bankr.  Rep.  719;  In  re 
Siegel  Hillman,  Dry  Goods  Co.,  (E.  D. 
Mo.  1901)  111  Fed.  980,  7  Am.  Bankr. 
Rep.  351;  Livingstone  v.  Heineman,  (C. 
C.  A.  6th  Cir.  1903)  120  Fed.  786,  10 
Am.  Bankr.  Rep.  39;  In  re  Lyon,  (C.  C. 
A.  2d  Cir.  1903)  121  Fed.  723,  10  Am. 
Bankr.  Rep.  26;  In  re  Scherzer,  (N.  D. 
la.  1904)  130  Fed.  631,  12  Am.  Bankr. 
Rep.  451. 

A  surety  who  has  paid  a  claim  which 
primarily  was  a  debt  of  the  bankrupt, 
and  who  wishes  to  prove  such  claim 
against  him  under  this  section,  is  subject 
to  all  the  disabilities  to  which  the  cred- 
itor is  subject:  so  that,  where  the  cred- 
itor has  not  surrendered  a  preference,  as 
he  was  required  to  do  before  he  could 
prove  a  claim,  the  surety  is  precluded 
from  proving  his  claim  by  subrogation; 
nor  is  it  material  that  the  preference  was 
a  distinct  matter,  with  which  the  surety 
had  nothing  to  do,  as  he  stands  in  the 
actual  stead  of  the  creditor  for  the  pur- 
pose of  proof.  Morgan  v.  Wordell, 
(1901)  178  Mass.  360,  59  N.  E.  1037,  65 
L.  R.  A.  33. 

Surety's  claim  barred  by  discharge. —  A 
claim  provable  by  a  surety  under  section 
57i,  but  not  proved,  is  barred  by  the 
bankrupt's  discharge.  Smith  t?.  Wheeler, 
(1900)  55  App.  Div.  170,  66  N.  Y.  S.  780. 

Priority  of  creditor's  right. —  A  creditor 
is  entitled  to  prove  his  full  claim  in  pref- 
erence to  a  surety  who  has  discharged  a 
part  of  his  indebtedness.  In  re  Heyman, 
(1899)  95  Fed.  800,  adopting  the  con- 
struction of  similar  provisions  in  the 
Bankruptcy  Act  of  1867  which  was  estab- 
lished or  impliedly  favored  in  In  re  EUer- 
horst,  (1871)  5  Nat.  Bankr.  Reg.  144,  8 
Fed.  Cas.  No.  4,381;  Matter  of  HoUister, 
(1880)  3  Fed.  452;  Stewart  v,  Arm- 
strong, (1893)  56  Fed.  171;  Re  Souther, 
(1874)  2  Lowell  (U.  S.)  322;  Madison 
Square  Bank  v.  Pierce,  (1893)  137  N.  Y. 
444,  33  N.  E.  557,  33  A.  S.  R.  751,  20  L. 
R.  A.  335.     See  also  Downing  t\  Traders' 
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Bank.  (1873)  2  Dill.  13«,  7  Fed  Gme.  No. 
4,046. 

Contingent  claim  not  provable. —  The 
^ntingent  clHim  of  a  surety  of  a  bank- 
rupt principal  is  not  provable;  it  being 
the  creditor'e  claim  only  that  is  provable. 
Insley  v.  Garslde,  (C.  C.  A,  9th  Cir. 
1903)   121  Fed.  «99,  10  Am.  Baiikr.  Rep. 
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Tbe  rif^ht  of  subrogation. —  The  latter 
part  of  section  67t  is  not  intended  aa  a 
restriction  upon  a  surety  creditor,  but  is 
intended  merely  to  permit  a  surety  who 
has  paid  the  debt  of  his  principal  to  be 
subrogated  to  the  peculiar  rights  with 
respect  to  security  which  the  payee  may 
hold  against  the  bankrupt.  In  re  New, 
(1002)   116  Fed.  110. 

Subrogation  of  bankrupt's  wife  to  cred- 
itor's rights. —  WTiere  a  bankrupt's  wife 
signed  notes  and  executed  a  mortgage  on 
her  separate  property  to  eecure  money 
borrowed  for  the  bankrupt  and  used  by 
him  in  his  business,  it  was  held  that  the 
wife,  on  payment  of  the  loan,  was  enti- 
tled to  subrogation  to  the  creditor's 
rights,  or,  in  case  the  latter  failed  to 
prove  the  claim,  to  prove  it  in  the  cred- 
itor's name.  In  re  Carter,  (W.  D.  Ark. 
1905)  138  Fed.  846,  15  Am.  Bankr.  Rep. 
126. 

Subrogation  of  indorser. —  Under  this 
section  an  indorser  cannot  prove  against 
a  bankrupt  in  his  own  name,  whether  the 
note  is  due  or  not  due,  and  whether  the 
indorser  has  paid  anything  on  the  note 
or  not.  The  holder  of  the  note  proves 
the  claim,  and  if  he  neglects  to  do  so  the 
indorser  can  prove  in  the  holder's  name, 
but  not  in  his  own  name.  If  the  indorser 
pays  the  note  in  whole  or  in  part,  the  sec- 
tion  provides   that  he  is  subrogated   to 


that  extent  to  the  rights  of  the  holder. 
But  this  docs  not  mean  that  he  can 
prove  for  such  payment  against  the 
nankrirpt.  In  a  case  where  an  in- 
dorser has  paid  tlie  note  in  whole  or 
in  part,  the  holder  of  the  note,  if 
he  should  receive  from  the  bankrupt  its 
equal  to  tliat  which  the  indorser  had  paid 
in  trust  for  tlie  indorser,  and  woulu  be 
obliged  to  reimburse  him  to  that  amount; 
but,  where  an  indorser  has  paid  in  pari, 
the  holder  is  entitled  to  receive  the  entire 
dividends  from  the  bankrupt  under  his 
proof  as  holder  until  the  amounts  paid  to 
the  holder  in  the  shape  of  dividends  from 
the  bankrupt  and  the  amount  paid  by  the 
indorser  7)ay  the  note  in  full.  In  re  Man- 
hattan Brush  I\[fg.  Co.,  (S.  D.  N.  Y. 
1913)    209   Fed.   997. 

A  sv^haeqvfnt  indorser,  aa  against  the 

estate  of  a  prior  indorser,  may  prove  the 

amount   paid  by   him   on   the   obligation. 

In  re  McCord,    (S.  D.   N.  Y.    1909)    174 

•  F^ed.  72,  22  Am.  Bankr.  Rep.  204. 

Aw  accommodation  maker  of  a  note 
must  discharge  the  undertaking  in  whole 
or  in  part  before  he  can  be  subrogated 
to  the  rights  of  the  creditor  or  assert  the 
rights  of  the  creditor  under  the  Bank- 
ruptcy Act.  Swarts  v,  Siegel,  (1902)  114 
Fed.   1001. 

Payment  before  or  after  adjudication. — 
A  surety  is  entitled  to  subrogation 
whether  his  payment  be  made  before  or 
after  adjudication,  the  words  "  if  he  dis- 
charge such  undertaking  "  having  no  limi- 
tation of  time.  Hayer  v.  Comstock, 
(1901)  115  la.  187,  88  N.  W.  351.  See 
also  In  re  Dillon,  (1900)  100  Fed.  627; 
Rosenthal  t'.  Xove,  (1900)  176-  Mass. 
559,  56  K.  E.  884,  78  A.  S.  R.  51Z. 


j  [Debts  owing  to  United  States,  state^  county,  etc.]  Debts  owing  to 
the  United  States,  a  State,  a  county,  a  district,  or  a  municipality  as  a 
penalty  or  forfeiture  shall  not  be  allowed,  except  for  the  amount  of  the 
pecuniary  loss  sustained  by  the  act,  transaction,  or  proceeding  out  of  which 
the  penalty  or  forfeiture  arose,  with  reasonable  and  actual  costs  occasioned 
thereby  and  ^  such  interest  as  may  have  accrued  thereon  according  to  law. 
[  (1898)  30  Stat.  L.  561.] 


As  to  priority  of  debts  due  under  federal 
and  state  laws,  see  section  645   ( 5 ) . 

Penalties  imposed  on  a  corporation  for 
failure  to  return  an  increase  of  capital 
stock,  file  reports,  etc.,  are  not  tii>(< 
within  the  meaning  of  any  law,  and  art 
not  entitled  to  priority  under  the  Bank- 
ruptcy Act,  and  cannot  be  allowed  except 
for  the  amount  of  the  pecuniary  loss  su»- 
tained  by  the  act  or  transaction  out  or' 
which  the  penalty  arose.  A  penalty  is  a 
fine  or  punishment  or  forfeiture,  and  does 
not  become  an  oblij^ation  until  imposed  by 
lawful  authority,  and  Lho  penalties  so  im- 
posed on  the  corporation  are  different 
from  penalties  for  nonpayment  of  taxes, 


the  latter  bein^  exacted  in  lieu  of  in- 
ter pst,  while  those  on  the  corporation  are 
by  way  of  punishment.  In  re  York  Silk 
Mfg.  Co.,  (M.  D.  Pa.  1911)  188  Fed.  735; 
Pennsylvania  v.  York  Silk  Mfg.  Co.,  (O. 
C.  A.  3d  Cir.  1911)  102  Fed.  SI,  affuming 
(M.  D.  Pa.  1911)   188  Fed.  735. 

Penalty  or  forfeiture.-  -A  judgment  for 
a  penalty  is  not  a  debt  which  can  be 
proved  or  allowed  as  such  because  it  is 
not  for  a  fixed  liability,  but  any  pecuniary 
loss  which  the  state,  imposing  the  penalty, 
has  sustained  by  the  forbidden  act.  to- 
jjji'ther  with  nctual  and  roiinonahle  costs 
and     interest,     may    be    proved.     In    r9 
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Abramson,   (C.  €.  A.  2d  Glr.  1914)   210 
Fed.  878. 

Ohligation    on   forfeiture    hail    bond. — 
A  recorery  on  a  recognisance  is  essentially 


the  recovery  of  a  penalty  and  16  a  for- 
feiture. In  re  Caponigri,  (S.  D.  N.  Y. 
1912)  193  Fed.  291;  In  r^  Weber,  (1914) 
212  N.  Y.  290,  106  N.  E.  68. 


k  [Seconsideration  of  claims.]  Claims  which  have  been  allowed  may 
be  reconsidered  for  cause  and  reallowed  or  rejected  in  whole  or  in  part, 
according  to  the  equities  of  the  case,  before  but  not  after  the  estate  has 
closed.     [(1898)  30  Stat,  L.  561.] 


Scope  of  section. —  Section  o7/.*  and  Gen- 
eral Order  No.  21,  par.  6  (see  aupra,  note 
to  section  30)  refer  to  claims  against  the 
bankrupt  that  were  in  exiatc^neo  wlien  the 
petition  was  filed,  and  not  to  claims 
against  the  estate  for  expenses  of  admin- 
istration. In  re  Reliance,  Storage,  etc., 
Co.,    (1900)    100  Fed.  619. 

Reconsideration   allowable. —  The   court 
may,   under   section   67 A',   for  good   cause 
shown,     permit     the     reconsideration     of 
claims;  and  thereupon  such  claims  may  be 
allowed  or  rejected,  in  whole  or  in  part. 
In  re  Lipman,  (S.  D.  N.  V.  1S99)  94  Fed. 
353,  2  Ain.  Bankr.  Rep.  46 ;  In  re  Ankeny, 
(N.   D.   la.    1900)    100   Fed.   614,  .4   Am. 
Bankr.   Rep.   72;    In  re  Howard,    (X.   D. 
Cal.    1900)    100   Fed.  630,  4  Am.  Bankr. 
Rep.  69;  In  re  Sumner,  (E.  D.  X.  Y.  1900) 
101    Fed.   224,  4   Am.    Bankr.    Rep.    123; 
In  re  Christensen,    (N.  D.  la.   1900)    101 
Fed.  243,  4  Am.   Bankr.   Rep.  99;    In  re 
Little    River    Lumber    Co.,    (W.    D.    Ark. 
1900)    101   Fed.   558.   3  Am.   Bankr.   Rep. 
682;  Chatfield  r.  O'Dwver,   (C.  C.  A.  8th 
Cir.    1900)    101   Fed.   797,  4  Am.   Bankr. 
Rep.  313;   In  re  Shaw.    (E.  D.  Pa.   1901) 
109   Fed.   780,   6   Am.    Bankr.    Rep.   409; 
In  re  Baird,    (E.  D.  Ta.   1902)    112  Fed. 
960,  7  Am.  Bankr.  Rep.  44S;   In  re  Ham- 
ilton Furniture  Co.,  (E.  D.  Pa.  1902)    116 
Fed.  115,  8  Am.  Bankr.  Rep.  588;   In  re 
Lewensohn,    (C.  C.  A.  2d  Cir.   1903)    121 
Fed.  538,  9  Am.  Bankr.  Rep.  368;   In  re 
Hinckel  Brewing  Co.,   (N.  D.  N.  Y.  1903) 
123   Fed.   942,   10  Am.   Bankr.  Rep.   484; 
In  re  Watkinson.    (E.   D.  Pa.    1904)    130 
Fed.  218,  12  Am.  Bankr.  Rep.  370;   In  re 
Arnold,    (E.  D.  Mo.   1904)    133  Fed.   789, 
18   Am.    Bankr.    Rep.    320;    In   re   Sullv, 
(S.  D.  N.  Y.  190.*5)    142  Fed.  vS95,   15  Am. 
Bankr.  Rep.  304;   In  re  Stern,    (C.  C.  A. 
8th  Cir.  1906)   144  Fed.  958.  15  Am.  Bankr. 
Rep.  510;   In  re  Sullv.    (C.  C.  A.  2d  Cir. 
1907)    152  Fed.  619.   18  Am.  Bankr.  Rep. 
123;  In  re  Rome,    (D.  C.  N.  J.  1908)    1(12 
Fed.  971,  19  Am.  Bankr.  Rep.  820;   In  re 
Effinger.   (D.  C.  Md.   1910)    184  Fed.  724; 
In  re  W.  A.  Paterson  Co.,   (C.  C.  A.  Sth 
Cir.    1911)    186   Fed.    629;    In  re   Smith, 
(N.   D.  N.  Y.    1899)    2  Am.   Bankr.   Rep. 
648;  In  re  Doty,  (S.  D.  N.  Y.  1900)  5  Am. 
Bankr.  Rep.  58;   In  re  Chambers,    (D.  C 
R.  I.  1901 )   6  Am.  Bankr.  Rep.  707 ;  In  re 
Levy,    (S.  D.  N.  Y.  1901)    7  Am.  Bankr. 
Rep.  56:   In  re  Lyon,   (S.  D.  N.  Y.  1901) 
7  Am.  Bankr.  Rep.  61;  /n  re  Linton.  (E.  T). 
Pa.  1902)    7  Am.  Bankr.  Rep.  67(». 

Reconsideration     in     interest    of    third 


party. —  The  right  to  have  a  re-examina- 
tion of  claims  allowed  against  a  bankrupt 
estate  should  not  be  denied  to  creditors 
who  clearly  have  an  interest  therein,  be- 
cause they  seek  such  re-examination  chiefly 
or  solelv  in  the  interest  of  a  third  party. 
In  re  ^uUv,  (C.  C.  A.  2d  Cir.  1907)  162 
Fed.  619,  18  Am.  Bankr.  Rep.  123. 

Reconsideration  alloired  to  comply  icith 
authoritative  ruling. —  Where  a  referee's 
order  disallowing  claims  in  bankruptcy 
on  the  sole  ground  that  the  claim«  were 
not  oflTered  for  proof  within  the  time  re- 
quired, was  sustained  on  a  petition  for 
review,  and  shortly  thereafter  the  Circuit 
Court  of  Appeals,  in  another  case,  so  con- 
strued the  Bankruptcy  Act  that  such 
claims  would  not  have  been  barred,  it  was 
held  that  the  claimants  were  entitled  to 
a  rehearing,  though  no  appeal  was  taken. 
In  re  Keyes,  (D.  C.  Mass.  1907)  160  Fed. 
763,   20   Am.   Bankr.   Rep.    183. 

Claim  barred  by  limitation. — ^A  claim 
duly  proved  and  allowed  against  the  estate 
of  a  bankrupt  may  he  expunged,  on  mo- 
tion, when  it  is  shown  to  have  been  barred 
by  the  Statute  of  Limitations  at  the  time 
the  petition  in  bankruptcv  was  filed.  In 
re  Lipman,  (S.  D.  K  Y."  1899)  94  Fed. 
353,  2  Am.  Bankr.  Rep.  46. 

Court  may  order  return  of  assets  as  a 
condition  upon  which  a  claim  will  he 
allowed  to  stand. — A  court  of  bankruptcy 
has  juristliction,  by  a  summary  proceed- 
ing, to  diminish  or  expunge  an  allowed 
claim  unlesH  the  claimant  pays  to  the  trus- 
tee the  value  of  the  property  of  the  bank- 
rupt which  he  has  taken  and  converted 
to  his  own'  use,  without  any  prior  claim 
to  it,  after  the  petition  in  bankruptcy 
was  filed.  In  re  W.  A.  Paterson  Co., 
(C.  C.  A.  «th  Cir.  1911)   186  Fed.  629. 

Who  may  apply  for  reconsideratioii  — 
Truster. — After  the  appointment  of  a  trus- 
tee in  bankruptcy,  he  alone  is  authorized 
to  institute  proceedings  for  the  reconsid- 
eration of  claims.  In  re  Sully,  (S.  13. 
X.  Y.  1905)  142  Fed.  895,  16  Am.  Bankr. 
Uep.  304;  In  re  Mexico  Hardware  Co., 
(J).  C.  X.  M.  1912)    197  Fed.  650. 

In  respect  of  opposing  the  allowance  of 
claims,  and  moving  for  their  reconsidera- 
tion after  they  have  been  allowed,  tho 
trustee  is  not  Iwund  to  comply  with  evciv 
re(juesi  prc'forred  by  objecting  creditor- 
irrespective  of  its  merits;  nor  is  he  dotlns' 
with  absolute  dij^cretion  to  refuse.  A« 
the  representative  of  the  estate,  he  I> 
liound  to  exereise  his  judgment  and  to  act 
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f()r  tile  best  interestfi  of  all  concerned,  but 
sulijt'ct  to  the  Bupervising  power  of  the 
rufe riH?  and  the  district  judge.  He  does 
not  act  judicially,  but  only  administra- 
tively^  and  if  he  refuses  to  oppose  a  claim 
or  to  move  for  its  reconsideration  when 
he  ought  to  do  bo,  he  may  be  compelled 
to  act  or  to  permit  the  objecting  creditors 
to  act  in  his  name.  In  re  Stem,  ( C.  C.  A. 
8th  Oir.  1006)  144  Fed.  056,  16  Am. 
Bankr.  Kcp.  510. 

Remedy  of  creditors  diaaatisfied  with 
allowance  of  other  creditor. —  Where  a 
general  creditor  is  dissatisfied  with  the 
allowance  of  the  claim  of  another  creditor, 
his  proper  remedy  is  a  demand  upon  the 
trustee  to  move  for  a  reconsideration  or 
review  of  such  claim,  or,  if  the  trustee 
upon  demand  declines  to  act,  then  by  a 
motion  to  the  District  Court  that  the  trus- 
tee be  required  to  move,  or  that  the  object- 
ing creditor  be  permitted  to  move  in  his 
own  name.  In  re  Mexico  Hardware  Co., 
(D.  C.  N.  M.  1012)    107  Fed.  650. 

Where  no  trustee  has  heen  appointed 
for  the  estate  of  a  bankrupt,  a  motion  for 
the  re-examination  and  expunction  of  a 
claim,  proved  and  allowed  against  his 
estate,  may  be  made  by  the  bankrupt  him- 
self. In  re  Ankeny,  (N.  D.  la.  1000)  100 
Fed.  614,  4  Am.  Bankr.  Rep.  72. 

Laches. —  The  provision  of  this  section 
that  claims  which  have  been  allowed  may 
be  reconsidered  for  cause  before  but  not 
after  the  estate  has  been  closed,  indicates 
that  as  a  general  rule  reconsideration 
should  be  allowed  before  the  estate  has 
been  closed,  there  being  no  other  limitation 
expressed  in  the  Act  as  to  the  time  within 
which  such  reconsideration  may  be  made. 
A  delay  of  more  than  one  year,  without 
other  facts  appearing,  and  before  a  divi- 
dend has  been  declared  or  paid  is  not  of 
itself  such  laches  as  to  bar  a  re-examina- 
tion. In  re  Globe  Laundry,  ( M.  D.  Tenn. 
1012)  198  Fed.  365,  dialing uishing  In  re 
Hamilton  Furniture  Co.,  (1902)  116  Fed. 
115,  on  the  ground  that  a  creditor  peti- 
tioned for  a  reconsideration  after  partici- 
pation in  a  dividend  and  against  the 
appearance  and  objection  of  the  trustee; 
and  In  re  Hinckel  Brewing  Co.,  (N.  D. 
N.  Y.  1903)  123  Fed.  042,  10  Am.  Ban<r. 
Rep.  484,  on  the  ground  that  the  trustee  s 
petition  was  disallowed  for  laches  which 
if  not  held  a  bar  would  have  worked  gretit 
prejudice  to  the  creditor  whose  claim 
had  been  allowed,  by  reason  of  the  change 
of  status. 

Notice  of  the  application  must  be  given 
by  the  referee.  General  Order  No.  21, 
par.  0  (sec  supra,  note  to  section  30)  • 
infra,  section  58c.  In  re  Stover,  (1900) 
105  Fed.   355. 

Pleadings  —  Petition  for  reconaideration. 
—  The  petition  of  a  trustee,  asking  an 
order  for  the  reconsideration  of  a  claim 
which  has  been  allowed,  need  not  allege 
facts  which,  if  proved,  would  defeat  the 
claim,  but  is  sufficient  if  it  shows  facts 
constituting  a  good  cause  for  the  re-exam- 


ination.  In  re  Watkinson,  (£.  D.  Pa. 
1904)  130  Fed.  218,  12  Am.  Bankr.  Rep. 
370. 

Where  a  petition  for  the  reconsidera- 
tion and  disallowance  of  a  claim,  proved 
against  the  estate  of  a  bankrupt,  does  not 
aver  the  essential  facts  with  sidficient  par- 
ticularity, the  proper  method  of  objecting 
to  it  is  by  a  motion  for  a  more  specific 
statement,  not  by  motion  to  strike  out 
parts  of  the  petition.  In  re  Ankeny, 
(N.  D.  la.  1900)  100  Fed.  614,  4  Am. 
Bankr.  Rep.  72. 

'Seceaaity  of  anawering. — Under  the  pro- 
visions of  General  Order  in  Bankruptcy 
No.  37,  which  extend  the  equity  rules  to 
proceedings  instituted  for  the  purpose  of 
carrying  into  effect  the  provisions  of  the 
Bankruptcy  Act,  the  failure  to  file  an 
answer  to  a  petition  seeking  to  expunge 
a  claim  justifies  a  decree  pro  oonfesso, 
under  E<juity  Rule  18,  carrying  the  ordi- 
nary incidents  and  consequences  of  such 
a  decree.  In  re  Docker- Foster  Co.,  ( E.  D. 
Pa.  1903)  123  Fed.  190,  10  Am.  Bankr. 
Rep.  584. 

Burden  of  proof. —  Upon  a  petition  by 
one  creditor  praying  that  the  debt  of  an- 
other already  proved  might  be  reconsid- 
ered  and  reduced,  in  that,  as  was  alleged, 
it  had  been  partlv  canceled  and  satisfied 
by  agreement  before  the  bankruptcy,  it 
was  held  that  the  burden  of  pr(x>f  of  these 
allegations  was  on  the  petitioning  cred- 
itor.    In  re  Howard,  (1900)   100  Fed.  63U. 

Determination. —  On  an  application  to 
a  referee  to  expunge  a  creditor's  proof  of 
claim,  the  referee  has  no  power  to  do 
more  than  allow  the  petition,  expunge  or 
diminish  the  claim,  or  refuse  to  do  either; 
he  cannot  render  any  affirmative  judgment 
against  the  creditor.  In  re  Peacock, 
(E.  D.  X.  C.  1910)   178  Fed.  851. 

Waiver  of  right  to  object  to  reconsidera- 
tion.—  A  claimant  who,  on  the  hearing  of 
a  reconsideration  of  the  allowance  of  his 
claim,  appears  and  testifies  before  the  ref- 
eree without  objection,  thereby  waives  the 
right  to  object,  after  such  hearing,  that 
the  petition  for  the  reconsideration  was 
not  presented  in  due  time.  The  failure 
to  make  such  objection  has  the  same  effect 
as  has  the  general  appearance  of  a  defend- 
ant sued  out  of  his  district,  or  the  action 
of  a  plaintiff  who  without  objection  goes 
on  with  his  case  in  the  federal  court  to 
which  the  case  had  been  removed  by  a 
defendant,  although  the  petition  for  re- 
moval had  not  been  filed  m  time.  In  re 
EfTinger,   (D.  C.  Md.  1910)    184  Fed.  724. 

Reconsideration  proceedings  not  a  "suit." 
-  -  An  order  of  the  court  of  bankruptcy 
rejecting  a  cl^im,  and,  in  addition  thereto, 
requiring  the  creditor  to  repay  to  the 
trustee  the  amount  of  a  dividend  thereto- 
fore received,  is  not  made  in  a  suit,  within 
the  meaning  of  the  Bankruptcy  Act,  sec- 
tion 236,  relating  to  suits  by  the  trustee. 
Pirie  t\  Chicago  Title,  etc.,  Co.,  (1901) 
182  U.  S.  438,  21  S.  Ct.  906,  46  U.  S. 
(L.  ed.)  1171. 
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L  [Becovery  of  dividend  by  trustee.]  Whenever  a  claim  shall  have  been 
reconsidered  and  rejected,  in  whole  or  in  part,  upon  which  a  dividend  has 
been  paid,  the  trustee  may  recover  from  the  creditor  the  amount  of  the 
dividend  received  upon  the  claim  if  rejected  in  whole,  or  the  proportional 
part  thereof  if  rejected  only  in  part.     [  (1898)  30  Siat.  L.  661.] 

m  [ClaiiDB  by  one  estate  against  another.]  The  claim  of  any  estate 
which  is  being  administered  in  bankruptcy  against  any  like  estate  may  be 
proved  by  the  trustee  and  allowed  by  the  court  in  the  same  manner  and 
upon  like  terms  as  the  claims  of  other  creditors.     [  {1898)  30  Stat.  L.  561.] 

n  [Time  for  proving  claims.]  Claims  shall  not  be  proved  against  a 
bankrupt  estate  subsequent  to  one  year  after  the  adjudication;  or  if  they 
are  liquidated  by  litigation  and  the  final  judgment  therein  is  rendered 
within  thirty  days  before  or  after  the  expiration  of  such  time,  then  within 
sixty  days  aiter  the  rendition  of  such  judgment:  [(1898)  30  Stat.  L.  561.] 


Time  for  proying  claims  —  One-yewr 
limitation. —  Section  57n  has  the  effect  of 
a  statute  of  limitation,  and,  in  accordance 
therewith,  it  has  been  held  that  claims 
against  the  estate  of  a  bankrupt  must  be 
proved  within  one  year  from  the  day  of 
the  adjudication;  otherwise  such  proof 
will  be  barred.  J.  B.  Orcutt  Co.  v.  Green, 
(1907)  204  U.  S.  96,  27  S.  Ct.  196,  61 
U.  S.  (L.  ed.)  390;  In  re  Stein,  (D.  C. 
Ind.  1899)  94  Fed.  124,  1  Am.  Bankr.  Rep. 
662;  In  re  Rider,  (1899)  96  Fed.  808; 
Bray  v.  Cobb,  (E.  D.  N.  C.  1900)  100 
Fed.  270,  3  Am.  Bankr.  Rep.  788;  In  re 
Shaffer,  (E.  D.  N.  C.  1900)  104  Fed.  982; 
In  re  Rhodes,  (W.  D.  Pa.  1900)  106  Fed. 
231,  6  Am.  Bankr.  Rep.  197;  In  re  Liebo- 
witz,  (N.  D.  Tex.  1901)  108  Fed.  617,  6 
Am.  Bankr.  Rep,  268;  In  re  Hawk,(C.  C.  A. 
8th  Cir.  1902)  114  Fed.  916,  8  Am.  Bankr. 
Rep.  71;  Hutchinson  v.  Otis,  (C.  C.  A. 
Ist  Cir.  1902)  116  Fed.  937,  8  Am.  Bankr. 
Rep.  382;  In  re  Moebius,  (E.  D.  Pa.  1902) 
116  Fed.  47,  8  Am.  Bankr.  Rep.  590;  In  re 
Bimberg,  (S.  D.  N.  Y.  1903)  121  Fed.  942, 
9  Am.  Bankr.  Rep.  601;  In  re  Thompson, 
(E,  D.  Pa.  19g3)  123  Fed.  174,  10  Am. 
Bankr.  Rep.  581;  In  re  Brown",  (D.  C. 
Colo.  1903)  123  Fed.  336,  10  Am.  Bankr. 
Rep.  688 ;  In  re  Paine,  ( W.  D.  Ky.  1904 ) 
127  Fed.  246;  In  re  Muskoka  Lumber  Co., 
(W.  D.  N.  Y.  1904)  127  Fed.  886,  11  Am. 
Bankr.  Rep.  761;  In  re  Ingalls,  (C.  C.  A. 
2d  Cir.  1905)  137  Fed.  617,  13  Am.  Bankr. 
Rep.  512;  In  re  Noel,  (D.  C.  N.  H.  1906) 
144  Fed.  439,  16  Am.  Bankr.  Rep.  467; 
In  re  Rosenberg,  (E.  D.  Pa.  1906)  144 
Fed.  442,  16  Am.  Bankr.  Rep.  465;  In  re 
Baird,  (E.  D.  Pa.  1907)  164  Fed.  216,  18 
Am.  Bankr.  Rep.  228;  In  re  Bell  Piano 
Co.,  (S.  D.  N.  Y.  1907)  165  Fed.  272,  18 
Am.  Bankr.  Rep.  183;  Bennett  v.  Amer- 
ican Credit  Indemnity  Co.,  (6th  Cir.  1908) 
159  Fed.  624,  86  C.  C.  A.  614;  In  re  San- 
derson, (D.  C.  Vt.  1908)  160  Fed.  278, 
20  Am.  Bankr.  Rep.  396;  In  re  Peck, 
(N.  D.  N.  Y.  1908)  161  Fed.  762,  20  Am. 
Bankr.  Rep.  629,  affi/rmed  (G.  C.  A.  2d  Cir. 


1909)  168  Fed.  48,  21  Am.  Bankr.  Rep. 
707;  In  re  Faulkner,   (CCA.  8th  Cir. 

1908)  161  Fed.  900,  20  Am.  Bankr.  Rep. 
542;  In  re  Strobel,  (E.  D.  N.  Y.  1908) 
163  Fed.  787;  In  re  Sampter,  (C.  C.  A. 
2d  Cir.  1909)  170  Fed.  938,  22  Am.  Bankr. 
Rep.    367;    In  re   French,    (D.    C    Mass. 

1909)  181  Fed.  583;  In  re  Meyer,  (D.  C. 
Ore.  1910)  181  Fed.  904;  In  r&  Blond, 
(D.  C  Mass.  1910)  188  Fed.  462;  In  re 
Lathrop,  (C  C  A.  2d  Cir.  1912)  197  Fed. 
164;  In  re  McCarthy  Portable  Elevator 
Co.,  (D.  C  N.  J.  1913)  206  Fed.  986; 
In  re  Knosco,  (N.  D.  Ohio  1913)  208  Fed. 
201;  In  re  Thompson,  (D.  C  N.  J.  1915) 
222  Fed.  167 ;  In  re  Mavtag-Mason  Motor 
Co.,  (N.  D.  la.  1915)  223  Fed.  684;  In  re 
Lathrop,  (C  C  A.  2d  Cir.  1916)  223  Fed. 
912;  Matter  of  Pr indie  Pump  Co.,  (S.  D. 
N.  Y.  1903)  10  Am.  Bankr.  Rep.  406; 
Matter  of  Pettingill,  (D.  C  Mass.  1906) 
14  Am.  Bankr.  Rep.  763;  Steinhardt  v. 
National  Park  Bank,  (1907)  19  Am. 
Bankr.  Rep.  72,  120  App.  Div.  265,  105 
N.  Y.  S.  23,  reversing  18  Am.  Bankr. 
Rep.  86. 

Where  (m  adjudication  has  been  ap- 
pealed from,  and  the  appeal  dismissed,  the 
creditors  are  entitled  to  prove  their  claims 
within  a  year  from  the  date  of  such  dis- 
missal. In  re  Lee,  (E.  D.  Pa.  1909)  171 
Fed.  266,  22  Am.  Bankr.  Rep.  820. 

Statute  strictly  construed. —  The  pro- 
visions of  section  57n  are  to  be  strictly 
construed  against  the  creditor,  in  order 
to  carry  out  the  liberal  spirit  shown*  by 
other  provisions  of  the  Act  toward  the 
debtor.  In  re  Muskoka  Lumber  Co., 
(W.  D.  N.  Y.  1904)  127  Fed.  886,  11  Am. 
Bankr.  Rep.  761. 

Other  creditors  not  injured  hy  neglect. 
—  Neglect  in  proving  a  claim  until  the 
year  allowed  by  the  Bankruptcy  Act  has 
nearly  expired  "cannot  affect  the  rights  of 
a  creditor  where  other  creditors  have  not 
been  injured  and  will  not  be  injured  by 
the  creditor's  delay.  In  re  Dunlap  Carpet 
Co.,  (E.  D.  Pa.  1913)  200  Fed.  726. 
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Cannot  alloio  claim  nuno  pro  tunc. — 
Neither  the  court  nor  a  referee  has  any 
discretionary  power  to.  permit  the  filing 
of  proofs  of  claim  after  the  expiration  of 
one  year,  either  nunc  pro  tunc  or  other- 
wise; nor  19  their  power  in  that  respect 
enlarged  by  the  fact  that  proofs  were  de- 
livered to  the  trustee  within  the  year. 
In  re  Ingalls,  (C.  C  A.  2d  Cir.  1905) 
137  Fed.  517,  13  Am.  Bankr.  Rep.  512, 
In  re  Co-Operative  Knitting  Mills,  (E.  D. 
N.  Y.  1913)  202  Fed.  1016. 

Proof  of  claim  after  close  of  estate. — 
One  who  neglects  to  prove  his  claim  until 
after  a  final  dividend  has  been  declared 
and  the  estate  closed,  though  before  the 
expiration  of  the  year,  must  look  to  sub- 
sequently discovered  assets  and  unclaimed 
dividends.  In  re  Stein,  (1899)  94  Fed, 
124. 

Absence  of  notice  immaterial. — A  cred- 
itor cannot  prove  his  debt  against  a  bank- 
rupt estate  after  the  expiration  of  the 
year  limited  therefor,  although  he  had  no 
notice  or  knowledge  of  the  proceedings 
during  that  time,  and  the  estate  is  still 
undisturbed.  In  re  Muskoka  Lumber  Co., 
(W.  D.  X.  Y.  1904)  127  Fed.  8S6,  11  Am. 
Bankr.  Rep.  761. 

Accident  or  mistake  afford  no  relief. — 
The  court  has  no  power  to  permit  proof  of 
a  claim  after  the  expiration  of  the  time 
fixed,  though  the  creditor's  failure  to 
make  proof  within  such  time  arose  solely 
through  accident  or  mistake.  In  re  San- 
derson, (D.  C.  Vt.  1908)  160  Fed.  278,  20 
Am.  Bankr.  Rep.  396. 

The  fact  that  a  cojnposition  is  effected 
does  not  extend  the  time  given  a  creditor 
to  prove  his  claim.  In  re  Brown,  (D.  C. 
Colo.  1903)  123  Fed.  336,  10  Am.  Bankr. 
Rep.  588.  See  also  In  re  French,  (D.  C. 
Mass.  1909)  181  Fed.  583;  In  re  Blond, 
(D.  C.  Mass.  1910)    188  Fed.  452. 

Effect  of  fraudulent  concealment  of  as- 
sets.—  The  provision  that  no  claim  shall 
be  proved  against  a  bankrupt  estate  sub- 
sequent to  one  year  after  adjudication  has 
been  repeatedly  construed  by  the  courts, 
and  they  are  practically  agreed  that  it  is 
not  only  a  limitation,  but  is  prohibitory, 
and  that  the  courts  have  no  power  or  dis- 
cretion to  extend  the  time  therein  speci- 
fied, or  permit  the  proof  of  claims  after 
tlie  expiration  of  the  year,  even  if  the 
claimant  has  been  misled  by  the  fraudu- 
lent concealment  of  the  assets  of  the  bank- 
rupt. In  re  Paine,  (\V.  D.  Ky.  1904)  127 
Fed.  246,  11  Am:  Bankr.  Rep.  351:  In  re 
Peck,  (C.  C.  A.  2d  Cir.  1909)  168  Fed.  48, 
21  Am.  Bankr.  Rep.  707,  affirming  (N.  D. 
\.  Y.  1908)  161  Fed.  762,  20  Am.  Bankr. 
Rep.  629;  In  re  Meyer,  (D.  C.  Ore.  1910) 
181  Fed.  904. 

But  see  In  re  Towne,  (D.  C.  Mass.  1903) 
122  Fed.  313,  10  Am.  Bankr.  Rep.  284, 
wherein  it  w^as  held  that  if  a  creditor  has 
been  misled  by  the  bankrupt's  fraud,  in 
the  preparation  of  his  schedules,  in  such 


a  manner  as  to  indicate  that  there  were 
no  assets,  proof  may  be  allowed  after  the 
expiration  of  the  time  limited  by  the 
statute. 

As  to  other  than  general  creditors  this 
section  does  not  prevent  courts  of  equity 
from  fixing  a  time  for  the  filing  of  the 
claims  against  an  estate  in  bankruptcy. 
In  re  Lathrop,  (O.  C.  A.  2d  Cir.  1915) 
223  Fed.  912, 

Time  of  proving  claims  liquidated  by 
litigation. — As  provided  in  the  statute, 
where  a  claim  has  been  liquidated  by  liti- 
gation, and  the  final  judgment  therein  is 
rendered  thirty  days  before  or  after  the 
expiration  of  the  one-year  limitation 
period,  in  such  case  the  claim  so  liqui- 
dated may  be  proved  within  sixty  days 
after  the  rendition  of  final  judgment.  In 
re  Thompson,  (E.  D.  Pa.  1903)  123  Fed. 
174,  10  Am.  Bankr.  Rep.  581;  In  re  Pet- 
tingill,  (D.  C.  Mass.  1905)  137  Fed.  143, 
14  Am.  Bankr.  Rep.  766;  In  re  Fagan, 
(D.  C.  S.  C.  1906)  140  Fed.  758,  15  Am. 
Bankr.  Rep.  520;  In  re  Mertens,  (C.  C.  A. 
2d  Cir.  1906)  147  Fed.  177,  16  Am.  Bankr. 
Rep.  S25;  Powell  t?.  Leavitt,  (C.  C.  A.  1st 
Cir.  1907)  150  Fed.  89,  18  Am.  Bankr. 
Rep.  10,  reversing  (D.  C.  N.  H.  1906) 
16  Am.  Banlcr.  Rep.  457;  In  re  Baird, 
(E.  D.  Pa.  1907)  154  Fed.  215,  18  Am. 
Bankr.  Rep.  228;  In  re  Eldred,  (E.  D. 
N.  Y.  1907)  155  Fed.  686,  19  Am.  Bankr. 
Rep.  52;  In  re  Landis,  (E.  D.  Pa.  1907) 
156  Fed.  318,  19  Am.  Bankr.  Rep.  420; 
In  re  Keyes,  (D.  C.  Mass.  1907)  160  Fed. 
763,  20  Am.  Bankr.  Rep.  183;  In  re 
vStrobel,  (C.  C.  A.  2d  Cir.  190S)  160  Fed. 
916,  20  Am.  Bankr.  Rep.  22;  In  re  Peck, 
(N.  D.  N.  Y.  1908)  161  Fed.  762,  20  Am. 
Bankr.  Rep.  629;  In  re  Standard  Tele- 
phone, etc.,  Co.,  (E.  D.  Wis.  1911)  186 
Fed.  586 ;  In  re  Salvator  Brewing  ■  Co., 
(C.  C.  A.  2d  Cir.  1912)  193  Fed.  989; 
In  re  Venstrom,  (W.  D.  Wash.  1913)  205 
Fed.  325;  In  re  Cahill,  (N.  D.  Ohio  1912) 
208  Fed.  193 ;  Atlanta  First  Nat.  Bank  i;. 
Cameron,  {C.  C.  A.  5th  Cir.  1913r)  209 
Fed.  611;  Matter  of  Damon,  (W,  D.  N.  Y. 
1905)   14  Am.  Bankr.  Rep.  809. 

The  phrase  "  liquidated  by  litigation " 
is  general,  and  the  object  of  the  exception 
which  is  made  to  the  statutory  limit  of 
time  is  plainly  to  allow  the  proof  of  a 
claim  after  the  expiration  of  a  year  by  a 
creditor  who,  during  that  time,  was  en- 
gaged in  litigation  with  the  bankrupt's 
estate  concerning  its  liability  to  him. 
Powell  V.  Leavitt,  (C.  C.  A.  1st  Cir.  1907) 
150  Fed.  89,  18  Am.  Bankr.  Rep.  10. 

The  term  "  liquidated  by  litigation,"  as 
used  in  section  57n,  permitting  proof  of 
claims  after  a  year  if  liquidated  by  litiga- 
tion, applies  to  a  case  where  the  creditor 
has  claimed  to  hold  security,  and  has 
litigated  that  question  and  been  defeated, 
and  thereafter  attempts  to  prove  as  a  gen- 
eral creditor.  In  re  Salvator  Brewing  Co.. 
(S.  D.  N.  Y.  1911)   188  Fed.  522. 
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When  the  question  litigated  necessarily 
involves  the  determination  of  the  net 
amount  for  which  claims  should  be  finally 
allowed,  the  claims  are  to  be  considered 
as  "liquidated  by  litigation,"  within  the 
meaning  of  section  57n.  In  re  Keyes,  (D. 
C.  Mass.  1907)  160  Fed.  763,  20  Am. 
Bankr.  Rep.  183. 

The  words  "  liquidated  by  litigation " 
were  not  intended  to  preserve  solely  to 
litigant  creditors  their  rights  against  the 
bankrupt  estate,  but  apply  to  a  surety  on 
an  appeal  bond  in  an  action  between  the 
bankrupt  and  a  third  party.  In  re  Lyons 
Beet  Sugar  Refining  Co.,  (W.  D.  X.  Y. 
1911)    192  Fed.  445. 

The  term  "  liquidationy"  as  used  in  sec- 
tion 57n,  is  not  limited  to  proceedings 
having. for  their  object  only  the  ascertain- 
ment of  the  amount  due  on  the  claim, 
but  it  includes  as  well  proceedings  to  as- 
certain the  kind  and  character  as  well  as 
the  amount  of  the  claim.  In  re  Standard 
Telephone,  etc.,  Co.,  (E.  D.  Wis.  1911) 
186  Fed.  586. 

Liquidation  after  one-year  limitation. — 
Section  57n  should  be  construed  to' mean 
that,  if  a  final  judgment  be  entered  within 
thirty  days  before  the  expiration  of  the 
time  specified,  or  at  any  time  thereafter, 
the  claim  might  be  proved  within  sixty 
days  after  the  rendition  of  the  judgment. 
Powell  V.  Leavitt,  (C.  C.  A.  Ist  Cir.  1907) 
150  Fed.  89,  18  Am.  Bankr.  Rep.  10,  foU 
lowed  In  re  Baird,  (E.  D.  Pa.  1907)  154 
Fed,  215,  18  Am.  Bankr.  Rep.  228;  In  re 
Coventry  Evans  Furniture  Co.,  (N.  D.  N. 
Y.  1909)  171  Fed.  673,  22  Am.  Bankr. 
Rep.  623. 

A  proceeding  to  recover  a  preference  or 
fraudulent  transfer  is  within  the  phrase 
"liquidation  by  litigation;"  and  a  defend- 
ant creditor,  in  such  an  action,  may  prove 
his  claim  against  the  estate  within  sixty 
days  after  the  rendition  of  final  judgment, 
even  though  it  was  not  filed  or  proved 
prior  to  the  expiration  of  the  one-year 
limitation  period.  In  re  Fagan,  (D.  C.  S. 
C.  1906)  140  Fed.  758,  15  Am.  Bankr.  Rep. 
620;  Powell  v.  Leavitt,  (C.  C  A.  1st  Cir. 
1907)  160  Fed.  89,  18  Am.  Bankr.  Rep. 
10;  In  re  Otto  F.  Lange  Co.,  (N.  D.  la. 
1909)  170  Fed.  114,  22  Am.  Bankr.  Rep. 
414;  In  re  Coventry  Evans  Furniture  Co., 
(N.  D.  N.  Y.  1909)  171  Fed.  673,  22  Am. 
Bankr.  Rep.  623.  See  also  Hutchinson  v, 
Otis,  (1903)  190  U.  S.  562,  23  S.  Ct.  778, 
47  U.  S.  (L.  ed.)  1179,  10  Am.  Bankr. 
Rep.  136,  affirming  (C.  C.  A.  Ist  Cir. 
1902)  116  Fed.  937,  8  Am.  Bankr.  Rep. 
382;  In  re  Baird,  (E.  D.  Pa.  1907)  154 
Fed.  215,  18  Am.  Bankr.  Rep.  228. 

Thus  it  has  been  held  that  a  creditor 
of  a  bankrupt,  whose  debt  was  paid  within 
four  months  prior  to  the  bankruptcy,  but 
from  whom  the  amount  was  recovered  by 
the  trustee  by  suit  as  a  preference,  is  one 
holding  a  **  claim  liquidated  by  judg< 
ment/'  within  the  meaning  of  section  67n ; 


and  he  may  prove  the  same  against  the 
estate,  within  sixty  days  thereafter,  al- 
though more  than  a  year  after  the  adju- 
dication. In  re  Coventry  Evans  Furni- 
ture Co.,  (N.  D.  N.  Y.  1909)  171  Fed.  673, 
22  Am.  Bankr.  Rep.  623.  Comp<i/re  In  re 
Kemper,  (K.  D.  la.  1905)  142  Fed.  210, 
15  Am.  Bankr.  Rep.  676,  wherein  it  was 
held  that  a  creditor  who  received  a  void- 
able preference  which  was  subsequently  re- 
covered in  a  suit  by-  the  trustee  cannot 
prove  a  claim  therefor  after  the  expiration 
of  one  year  from  the  adjudication,  either 
as  an  original  claim  or  by  way  of  amend- 
ment of  a  prior  claim  proved  and  allowed 
ivithin  the  time  limited. 

Attachment  suit  by  creditor  as  liquida- 
tion.— ^A  creditor,  who  at  the  time  of  the 
bankruptcy  of  his  debtor  has  an  attach- 
ment suit  pending,  is  not  required  to  prove 
his  claim  in  bankruptcy  until  the  termi- 
nation of  such  suit ;  when,  if  defeated,  he 
may  prove  the  same,  although  more  than 
a  year  has  elapsed  since  the  adjudication, 
as  a  claim  liquidated  by  litigation.  In  re 
Baird,  (E.  D.  Pa.  1907)  164  Fed.  215,  18 
Am.  Bankr.  Rep.  .228. 

On  reopening  of  estate. — ^A  creditor  who 
has  failed  to  prove  his  claim  in  the  origi- 
nal proceedings  cannot  prove  such  claim 
on  the  reopening  of  the  estate,  where  more 
than  one  year  has  elapsed.  In  re  Shaflfer, 
(E.  D.  N.  C.  1900)  104  Fed.  982,  4  Am. 
Bankr.  Rep.  728. 

But  where  a  bankrupt  scheduled  no 
assets,  and  in  consequence  thereof  no 
claims  were  proved  and  no  trustee  was 
appointed,  and  the  estate  was  formally 
closed  and  the  bankrupt  discharged,  it  was 
held  that  on  the  discovery  of  previously 
unknown  assets,  and  the  reopening  of  the 
estate,  the  court  may  permit  the  filing  of 
claims  for  a  year  from  the  date  of  the 
order,  although  the  year  from  the  adjudi- 
cation, to  which  the  filing  of  claims  is 
limited  by  section  57n,  has  expired.  In 
re  Pierson,  (S.  D.  N.  Y.  1909)  174  Fed. 
160,  23  Am.  Bankr.  Rep.  58,  wherein  it 
was  said  that  if,  before  tiie  estate  had 
been  formally  closed,  there  had  been  claims 
proved,  and  an  actual  administration  of 
the  estate,  then  only  such  claims  could 
come  in  on  the  reopening. 

Claims  due  United  States. — Section  67fi 
is  a  statute  of  limitations,  and  is  not 
binding  on  the  United  States.  In  re 
Stoever,  (E.  D.  Pa.  1904)  127  Fed.  394, 
11  Am.  Bankr.  Rep.  346. 

Tax  claims  need  not  be  proved  within 
the  year's  limitation  fixed  by  section  57n. 
In  re  Cleanfast  Hosiery  Co.,  (S.  D.  N.  Y> 
1900)   4  Am.  Bankr.  Rep.  702. 

A  claim  of  ownership  of  property  ad- 
verse to  the  bankrupt  and  his  estate  is 
not  the  sort  of  claim  affected  by  this  sec- 
tion. Ordinary  debts  or  demands  against 
the  estate  were  intended  to  come  within 
tho  section  and  not  adverse  claims  of  title 
which  are  ordinarily  asserted  by  interven- 
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tion  in  the  bankruptcy  proceedings.  For 
the  former  the  section  prescribes  the 
method  of  proofs  and  allowance,  but  for 
the  latter  a  compliance  with  the  ordinary 
practice  in  equity  is  sufficient.  Kauman 
Co.  V.  Bradshaw,  (C.  C.  A.  8th  Cir.  1912) 
193  Fed.  350. 

The  right  to  use  a  claim  as  a  set-off,  as 
against  the  trustee  in  an  independent  ac- 
tion, is  not  affected  by  failure  to  prove  it 
in  the  bankruptcy  proceedings  as  required 
by  section  57n.  Norfolk,  etc.,  R.  Co.  v, 
Graham,  (€.  C.  A.  4th  Cir.  1906)  146  Fed. 
809,  16  Am.  Bankr.  Kep.  610. 

Final  dividend  declared  before  ezpiia- 
tion  of  year. —  This  section  does  not  pre- 
vent the  declaration  of  a  final  dividend 
after  four  months,  and  before  the  expira- 
tion of  the  year  limited,  as  provided  for 
in  section  655  of  this  Act.  Therefore 
after  a  decree  of  final  distribution  is  made 
at  the  expiration  of  four  months  it  will 
not  be  set  aside  on  petition  of  creditors. 
In  re  Coulter,  (W.  D.  Pa.  1913)  206  Fed. 
906. 

Amendment  after  one-year  period. —  A 
proof  of  claim  which  is  defective  in  some 
substantial  particular  is  amendable  sub- 
sequent to  the  expiration  of  one  year 
after  adjudication,  although  the  effect  of 
such  amendment  may  be  that  proof  of 
claim  is  thereby  effectively  made  after 
the  year  limited  by  section  57n.  Hutch- 
inson r.  Otis,  (1903)  190  U.  S.  552,  23 
S.  Ct.  778,  47  U.  S.  (L.  ed.)  1179,  10  Am. 
Bankr.  Rep.  135,  affirming  (C.  C.  A.  1st 
Cir.  1902)  115  Fed.  937,  8  Am.  Bankr. 
Rep.  382,  practicallv  overruling  In  re 
Moebius,  (E.  D.  Pa.' 1902)  116  Fed.  47, 
8  Am.  Bankr.  Rep.  590;  In  re  Roeber,  (C. 
C.  A.  2d  Cir.  1903)  127  Fed.  122,  11  Am. 
Bankr.  Rep.  464;  Bennett  v.  American 
Credit  Indemnity  Co..  (C.  C.  A.  6th  Cir. 
1908  >  161  Fed.  900,  20  Am.  Bankr.  Rep. 
258;  In  re  Faulkner,  (C.  C.  A.  Sth  Cir. 
1908)  161  Fed.  900,  20  Am.  Bankr.  Rep. 
542;  In  re  Kessler,  (0.  C.  A..  2d  Cir. 
1910)  184  Fed.  51;  In  re  Basha,  (C.  C. 
A.  2d  Cir.  1912)  200  Fed.  951,  reversing 
(S.  D.  N.  Y.  1012)  193  Fed.  151;  In  re 
Hamilton  Automobile  Co.,   (C.  C.  A.  7th 


Cir.  1918)  209  Fed.  596;  In  re  Home,  (S. 
D.  Miss.  1909)   23  Am.  Bankr.  Rep.  590. 

Thus  it  has  been  held  that  although  the 
creditors  of  a  bankrupt  did  not  file  their 
claim  within  one  year  following  the  adju- 
dication, as  required  by  the  statute,  an 
assignment  thereof,  filed  with  the  referee 
by  the  assignee  within  the  year,  may  be 
treated  as  sufficiently  presenting  the 
claim  to  permit  an  amendment  thereof 
after  the  year.  Bennett  t?.  American 
Credit  Indemnity  Co.,  (C.  C.  A.  6th  Cir. 
1908)  159  Fed.  624,  20  Am.  Bankr.  Rep. 
268. 

A  creditor  who  provea  a  claim  aa  unse- 
ciu'ed  may,  after  tlie  licpse  of  a  year  from 
the  adjudication,  amend  the  proof  so  as  to 
assert  that  it  is  secured,  where  the  failure 
to  make  the  proper  proof  of  the  claim  in 
the  first  place  was  a  mere  mistake  which 
hurt  no  one.  Maxwell  t?.  M'Daniels, 
(CCA.  4th  Cir.  1912)   195  Fed.  426. 

But  a  new  or  entirely  different  claim 
cannot  be  substituted  by  way  of  amend- 
ment after  the  expiration  of  the  one-year 
period  allowed  for  proving  claims.  In  re 
Stevens,  (D.  C.  Vt.  1901)  107  Fed.  243, 
5  Am.  Bankr.  Rep.  806;  In  re  Thompson, 
(E.  D.  Pa.  1903)  123  Fed.  174,  10  Am. 
Bankr.  Rep.  581;  In  re  McC^llum,  (E.  D. 
Pa.  1904)  127  Fed.  768,  11  Am.  Bankr. 
Rep.   447. 

New  claim  on  aepo/rate  oontraot, — A 
creditor  who  has  proved  a  claim  against 
the  estate  of  a  bankrupt  partnership, 
based  on  a  promissory  note  made  by  the 
firm,  cannot,  by  amendment  after  the  ex- 
piration of  the  year  allowed  for  filing 
claims,  add  a  claim  against  the  estate  of 
one  of  the  partners,  based  upon  his  in- 
dorsement of  the  note.  In  re  McCallum, 
(E.  D.  Pa.  1904)  127  Fed.  768,  11  Am. 
Bankr.  Rep.  447. 

Creditor  ca^mot  amend  withdravon 
claim. — A  claim  filed  againet  a  bankrupt 
estate,  after  the  expiration  of  the  year 
fixed  by  the  statute,  cannot  be  allowed 
as  an  amendment  of,  or  substitute  for,  a 
prior  claim  which  was  withdrawn  without 
reservation  ten  months  before.  In  re 
Thompson,  (E.  D.  Pa.  1903)  123  Fed. 
174,   10  Am.  Bankr.  Rep.   581. 


[Infants  and  insane  persons.]  Provided,  That  the  right  of  infants  and 
insane  pei'sons  without  guardians,  without  notice  of  the  proceedings,  may 
continue  six  months  longer.     [(1898)  30  Stat,  L,  561,] 

Sec.  58.  Notices  to  creditors,  (a)  [Ten  days'  notice.]  Creditors  shall 
have  at  least  ten  days'  notice  by  mail,  to  their  respective  addresses  as  they 
appear  in  the  list  of  creditors  of  the  bankrupt,  or  as  afterwards  filed  with 
the  papers  in  the  case  by  the  creditors,  unless  they  waive  notice  in  writing, 
of  [{1898)  30  Stat.  L.  561,] 


This  part  of  section  58  was  re-enacted  without  change  in  1910    (36  Stat.  L.  841). 
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(1)   [Ezaminatioxui.]  all  examinations  of  the  bankrupt;  [{1898)  30  Stat, 
L.  561.] 

This  clause  (1)  was  re-enacted  without  change  in  1910   (36  Stat.  L.  841). 


As  to 

Examination    of    the    bankrupt,    see 

section  la  ( 9 ) . 
Examination    of   persons   other   than 
the  bankrupt,  see  section  21a. 

Unnotified  creditor  not  affected. — A  dis- 
charge will  not  release  the  bankrupt  from 
a  debt  which  was  omitted  from  the  sched- 
ule annexed  to  his  petition^  and  which 
may  be  due  to  a,  creditor  who  did  not 
have  notice  or  knowledge  of  the  bank- 
ruptcy proceedings  in  time  to  have  proved 
his  claim.  In  re  Monroe,  (1902)  114 
Fed.  398. 

Where  a  claimant  against  a  bankrupt 
had  no  notice,  at  tho  time  the  bankrupt 
and  other  witnesses  were  examined  before 
the  referee  at  meetings  of  creditors,  that' 
the  evidence  would  be  used  on  the  hear- 
ing of  his  claim,  it  was  held  that  such 
evidence  was  inadmissible  against  him. 
Tn  re  Hersey,  (N.  D.  la.  1909)  171  Fed. 
1004,  22  Am.  Bankr.  Rep.  863. 

When  notice  not  required. —  If  the  ex- 
amination is  limited  to  obtaining  infor- 
mation on  which  to  prepare  the  schedules, 
it  is  not  essential  to  the  validity  of  the 
proceeding  that  ten  days'  notice  thereof 


by  mail  should  have  been  given  to  the 
creditors.  In  re  Franklin  Syndicate,  (£. 
D.  N.  Y.  1900)  101  Fed.  402,  4  Am. 
Bankr.  Rep.  244.  See  also  In  re  Abra- 
hamson,  (N.  D.  N.  Y.  1808)  1  Am.  Bankr. 
Rep.  44. 

A  iMuiknipt's  application  for  a  special 
reference  requiring  the  referee  to  report 
upon  his  discharge  will  not  be  heard  unli) 
the  trustee  or  the  creditors  have  notice 
thereof.  In  re  Sykes,  (1901)  106  Fed 
669. 

As  to  attorney's  fees. —  Notice  to  cred- 
itors is  not  required  before  the  referee 
can  settle  proper  attorney's  fees.  In  re 
Stotts,    (1899)    93  Fed.  433. 

Actual,  petBonal  notice  of  the  various 
proceedings  is  not  essential  to  the  valid- 
ity   of    a    discharge.      Rayl    v.    Lapliam, 
(1875)    27  Ohio  St.  452;   In  re  Archcn 
brown,   (1875)    11  Nat.  Bankr.  Reg.   149: 
Williams  t?.  Butcher,  12  Nat.  Bankr   Reg 
143;  Covey  v.  Ripley,  4  Nat.  Bankr.  Reg. 
503;  Piatt  V.  Parker,  13  Nat.  Bankr.  Re? 
14;    Heard    t*.    Arnold,    (1876)     15    Nat. 
Bankr.    Reg.    543;    Pattison    i?.    Wilbur. 
(1873)    10  R.  I.  448;  Symonds  V.  Barnes, 
6  Nat.  Bankr.  Reg.  377. 


(2)  [Application  for  confirmation  of  composition.]  all  hearings  upon 
applications  for  the  confirmation  of  compositions;  [{1898)  30  Stat.  L.  561; 
{1910)  36  Stat.  L.  841.] 

The  amendment  of  1910  omitted  from  section  58a  (2)  the  concluding  words  "or  the 
discharge  of  bankrupts,''  which  appeared  in  the  original  Act;  the  matter  so  omitted, 
however,  was  incorporated  in  subdivision  (9)  which  was  added  to  this  section  by  the 
said  amendment. 

As  to  compositions  generally,  see  sections  12  and  18. 


(3)  [Meetings.]  all  meetings  of  creditors;  [{1898)  30  Stat.  L.  561.] 

This  clause  (8)  was  re-enacted  without  change  in  1910    (36  Stat.  L.  841). 


As  to 

Meetings  of  creditors  generally,  see 
the  several  subdivisions  of  section 
55. 


As  to 

Voters  at  creditors'  meetinga,  aee  sec- 
tion 56. 


(4)   [Sales.]  all  proposed  sales  of  property;  [{1898)  30  Stat.  L.  561.] 

This  clause  (4)  was  re-enacted  without  change  in  1910  [30  Stat.  L.  8411. 


As  to  sale  of  property  generally,  see 
sections  47a  (2),  and  706/  see  also  Gen- 
eral Order  in  Bankruptcy  No.  18,  note  to 
section  30. 

Notice  of  new  order  of  sale  must  be 
given. —  Where  the  time  fixed  in  an  order 
by  a  referee,  authorizing  a  private  sale  of 
the  property  of  a  bankrupt  at  a  Bpecifie<l 


upset  price,  had  expired  without  a  sale 
liaving  boon  made,  it  was  held  that  notice 
to  creditors  and  otho.rs  interested  was 
essential  before  tlie  making  of  a  new 
order  of  sale.  Allgair  r.  Fisher,  (C.  C. 
A.  3d  Cir.  1906)  143  Fed.  962,  16  Am. 
Baukr.  Rep.  278. 
Sale  without  notice. —  It  has  been  helo 
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that  under  a  district  rule  based  on  Gen- 
eral Order  No.  18  (2),  the  court  or  the 
refci'ee  has  discretionary  power  to  order 
a  private  sale  of  a  bankrupt's  property, 
with  or  without  notice;  and  the  action  of 
a  referee  in  directing  such  a  sale  ought 
not  to  be  disturbed  unless  it  clearly  ap- 
pears  that   his   discretion   was   improvi- 


dently  exercised.  In  re  Hawkins,  (W.  D. 
N.  Y.  1903)  126  Fed.  633,  11  Am.  Bankr. 
Rep.  40. 

Notice  of  confirmation  of  sale. —  Notice 
to  a  creditor  of  an  application  to  confii'm 
a  sale  is  not  required  by  this  section. 
In  re  Nevada-Utah  Mines,  etc.,  Corp.,  (S. 
D.  N.  Y.  1912)    198  Fed.  497. 


(5)  [Dividends.]  the  declaration  and  time  of  payment  of  dividends; 
[{1898)  30  Stat  L.  561,] 

This  clause  (5)  was  re-enacted  without  change  in  1910   (36  Stat.  L.  841). 

As  to  declaration  and  payment  of  dividends,  see  the  several  subdivisions  of  section  65. 

(6)  [Final  accounts.]  the  filing  of  the  final  accounts  of  the  trustee,  and 
the  time  when  and  the  place  where  they  will  be  examined  and  passed  upon ; 
[  {1898)  30  Stat,  L,  561.] 

This  clause   (6)  was  re-enacted  without  change  in  1910  (36  Stat.  L.  841). 
As  to  trustee's  duty  to  make  final  report  and  accounts,  see  section  la  (8). 

(7)  [Compromises.]  the  proposed  compromise  of  any  controversy; 
[{1898)  30  Stat.  L.  561,] 

This  clause  (7)  was  re-enacted  without  change  in  1910   (36  Stat.  L.  841). 
As  to  compromising  controversies,  see  section  27. 


(8)   [Dismissal  of  proceedings.]  the  proposed  dismissal  of  the  proceed- 
ings, and  [{1898)  30  Stat,  L.  561.] 

This  clause  (8)  was  re-enacted  without  change  in  1910    (36  Stat.  L.  841). 

of  dismissal  without  notice  is  erroneous. 
In  re  Plvmouth  Cordage  Co.,  (C.  C.  A. 
8th  Cir.  1905)  135  Fed.  1000,  13  Am. 
Bankr.  Rep.  665. 

Notice  unnecessary  where  dismissal  re- 
sults from  hearing. —  The  provision  of  sec- 
tion 58a  (8)  as  to  notice  relates  only  to 
dismissals  which  withdraw  the  case  with- 
out its  having  been  submitted  to  the 
court  for  a  decision  on  the  merits,  and 
not  to  dismissals  which  follow  as  the 
reeult  of  a  trial  or  hearing.  Neustadter 
V,  Chicago  Drv-Goods  Co.,  (D.  C.  Wash 
1899)  96  Fedl!  830,  3  Am.  Bankr.  Rep. 
96;  Lackawanna  Leather  Co.  v.  La  Porte 
Carriage  Co.,  (C.  C.  A.  7th  Cir.  1914) 
211  Fed.  318. 


As  to 

Dismissal   of  proceedings  and  notice 

required  thereon,  see  section  59^. 
When     proceedings    should    be    dis- 
missed, see  section  18  d,  e,  g. 
Section  58a  (8)  and  section  592  must 
be  read  and  construed  together,  having  in 
mind  the  rule  that  specific  provision  re- 
lating to  a  particular  subject  must  gov- 
ern, in  respect  to  that  subject,  as  against 
general  provisions,  in  other  parts  of  the 
law,    which    might    otherwise    be    broad 
enough  to  include  it.     In  re  Levi,   (C.  C. 
A.  2d  Cir.   1905)    142  Fed.  962,   15  Am. 
Bankr.  Rep.  294.    For  the  general  rule  of 
construction,  see  ante,  this  volume,  p.  164. 
Notice  of  a  proposed  dismissal  of  tJie 
proceedings  is  indispensable^  and  an  order 


(9)  [Applications  for  discharge.]  there  shall  be  thirty  days'  notice 
of  all  applications  for  the  discharge  of  bankrupts.  [  {Inserted  1910,  which 
excepted  pending  cases)  36  Stat.  L,  841.] 

As  to  this  clause  see  note  to  section  58a    (2),  eupra. 

As  to  application  for  discharge  gener-  discharge,  and  the  issuance,  publication, 

ally,  see  the  several  subdivisions  of  sec-  and  mailing  of  notices  to  creditors  upon 

tion  14.  the  application,  constitute  a  step,  and  one 

Notice   essential. —  The  application   for  of  extreme  importance  to  the  bankrupt, 
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in  the  administration  of  the  estate.  In  re 
Hatcher,  (W.  D.  Tex.  1900  145  Fed. 
658,  16  Am.  Bankr.  Rep.  722. 

Discharge  and  examination  notice  com- 
bined.—  The  notice  to  creditors  to  attend 
in  opposition  to  the  discharge  should  em- 
brace also  a  notice  of  the  examination  of 
the  bankrupt.  In  re  Price,  (S.  D.  N.  Y. 
1899)  91  Fed.  635,  1  Am.  Bankr.  Rep. 
419. 

Mere  irtegnlarity  immaterial. —  The  lact 
that  the  receiver  for  a  creditor  of  a  bank- 
rupt did  not  receive  the  written  notice  of 
the  bankrupt's  application  for  discharge, 
owing  to  the  fact  that  the  creditor's  ad- 
dress was  not  given  in  the  scliedules, 
although  the  receiver's  name  and  address 
were  disclosed  by  the  proofs,  is  an  irregu- 
larity merely,  which  is  not  sufficient 
gi^und  for  setting  aside  the  order  for  dis- 
charge, where  the  notice  was  published 
as  required,  and  in  the  absence  of  fraud. 
In  re  Fritz,  (E.  D.  N.  Y.  1909)  173  Fed. 
560,  23  Am.  Bankr.  Rep.  84. 


Application  of  partner  for  discharge. — 

In  voluntary  proceedings  by  a  partner 
wherein  his  petition  prays  for  adjudica- 
tion and  discharge  in  his  individual  ca- 
pacity and  as  a  member  of  the  firm,  it 
should  be  stated  in  the  notice  to  creditors 
to  attend  the  first  meeting  that  the  firm 
as  well  as  the  individual  creditors  are 
notified  to  attend,  as  the  bankrupt  is 
seeking  a  discharge  from  both  classes  of 
claims.  In  re  Laughlin,  (1899)  96  Fed. 
589.  And  in  the  notice  to  creditors  of 
the  filing  and  hearing  upon  the  petition 
for  discharge,  the  fact  that  a  release  from 
the  firm  debts  is  prayed  for  should  be  spe- 
cifically set  forth.  In  re  Laughlin, 
(1899)  96  Fed.  589;  In  re  Meyers, 
(1899)  97  Fed.  757;  In  re  Russell, 
(1899)   97  Fed.  32. 

Notice  by  publication. — As  to  the  suffi- 
ciency of  notice  by  publication  alone  of 
applications  for  discharge,  see  notes  to 
section    586. 


b  [First  meeting  —  publication  of  notice.]  Notice  to  creditors  of  the 
first  meeting  shall  be  published  at  least  once  and  may  be  published  such 
number  of  additional  times  as  the  court  may  direct;  the  last  publication 
shall  be  at  least  one  week  prior  to  the  date  fixed  for  the  meeting.  Other 
notices  may  be  published  as  the  court  shall  direct.  [{1898)  30  Stai.  L. 
561.] 


As  to 
Creditors'  meetings  generally,  see  the 
several   subdivisions  of   section   55. 
Designation    of    newspapers,    see    sec- 
tion 28. 
Notice  must  be  published,  as  required 
by  the  statute,  in  a  newspaper,  and  mailed 
by    the    clerk    to    the    creditors.      In    re 
Hatcher,    (W.    D.    Tex.    1906)     145    Fed. 
658,  16  Am.  Bankr.  Rep.  722. 


Foundation  for  notice  by  pnblicatioii.— 

Notice  by  publication  to  judgment  cred- 
itors is  insufTicient  to  entitle  a  bankrupt 
to  discharge,  unless  he  shows  that  the 
addresses  of  such  creditors  cannot  be 
ascertained  after  diligent  search  and  in- 
quiry. In  re  Dvorak,  (N.  D.  la.  1901) 
107  Fed.  76,  6  Am.  Bankr.  Kep.  66. 


c  [Notices  given  by  referee.]  All  notices  shall  be  given  by  the  referee, 
unless  otherwise  ordered  by  the  judge.     [  {1898)  30  Stat,  L,  561.] 


As  to  duty  of  referee  to  give  notice,  see 
section  39a  (4). 

"AU**  notices. —  This  paragraph  is  riot 
confined  to  the  various  notices  enumer- 
ated in  section  58a;  hence  the  notices  of 
a  re-examination  of  a  claim  as  required 
by  General  Order  Xo.  21.  par.  6  (see 
BuprOf  note  to  section  30),  should  be 
given  by  the  referee,  and  the  duty  to  give 


notice  does  not  rest  on  the  petitioner  for 
re-examination.  In  re  Stoever,  (1900) 
105    Fed.    355. 

In  the  preUminary  matter  of  calling  ^^ 
meeting  of  creditors  to  authorize  a  trustee 
to  interpose  objection  to  a  bankrupt's  dis- 
charge the  general  provisions  of  l^iis  sec- 
tion apply.  In  re  Hockman,  (B.  D.  Pa. 
1912)   205  Fed.  330. 


Sec.  59.  Who  may  File  and  Dismiss  Petitions. —  a  [Voluntary  bank- 
rupt.] Any  qualified  person  may  file  a  petition  to  be  adjudged  a  voluntary 
bankrupt.   [{1898)  30  Stat.  L.  561.] 


As  to 

Practice  subsequent  to  filing  of  vol- 
untary petition,  see  section  I9g. 
Who     may     ho     adjudged     voluntary 
bankrupts,  sec  section  4a. 
Any  qualified  person  may  file  a  petition 


to  be  adjxidged  a  voluntary  bankrupt. 
In  re  Waxelbaum,  (S.  D.  N.  Y.  1899)  98 
Fed.  589.  3  Am.  Bankr.  Kep.  392;  In  re 
Mussey,  (D.  C.  Mass.  1900)  99  Fed.  71, 
9  Am.  Bankr.  Rep.  592;  In  re  Ghappell, 
(E.   D.  Va.    1901)    113   Fed.   646,   7  Am 
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Bankr.  Rep.  608;  In  re  Ivea,  (C.  C.  A. 
6th  Cir.  1902)  113  Fed.  911,  7  Am. 
Bankr.  Rep.  692;  In  re  Stegar,  (N.  D. 
Ala.  1902)  113  Fed.  978,  7  Am,  Bankr. 
Rep.  665;  In  re  Carleton,  (D.  C.  Mass. 
1902)  115  Fed.  246,  8  Ahl  Bankr.  Rep. 
270;  Hanover  Nat.  Bank  v.  ^lovses, 
(1902)  8  Am.  Bankr.  Rep.  1,  186  U.  S. 
181,  22  S.  Ct.  857,  46  U.  S.  (L.  ed.)  1113; 
Matter  of  Carbone,  (D.  C.  Wash.  1904) 
13  Am.  Bankr.  Rep.  55. 

Filing  voluntary  petition  not  act  of 
bankruptcy. —  The  filing  of  a  voluntary 
petition  in  bankruptcy  is  not  of  itself  an 
act  of  bankruptcy,  but  simply  institutes 
a  proceeding  in  which  the  court  acquires 
jurisdiction  to  adjudge  bankruptcy,  if  the 
facts  warrant  such  an  adjudication.  In 
re  Ceballos,  (D.  C.  X.  J.  1908)  161  Fed. 
445,  20  Am.  Bankr.  Rep-  459. 

Filing  not  obligatory. — There  is  nothing 
in  the  law  requiring  an  insolvent  person 
to  file  a  petition  under  any  circumstances. 
He  has  the  right  to  do  so  when  he  finds 
that  he  is  unable  to  pay  his  debts  and 
desires  to  make  a  surrender  of  his  prop- 
erty, under  the  provisions  of  the  Bank- 
ruptcy Act,  distribute  it  equally  among 
his  creditors,  and  be  relieved  from  further 
liability.  The  right  to  file  a  voluntary 
petition  is  a  privilege  extended  by  the 
law,  to  be  exercised  or  not  by  a  debtor  as 
he  may  see  proper.  It  is  the  right  of  the 
creditor  to  institute  and  prosecute  invol- 
untary proceedings,  but  he  cannot,  under 
any  conditions,  compel  the  debtor  to  take 
the  initiative.  Richmond  Standard  Steel 
Spike,  etc.,  Co.  v.  Allen,  (C.  C.  A.  4th 
Cir.  1906)  148  Fed.  657,  17  Am.  Bankr. 
Rep.  583. 

Creditors  may  set  up  want  of  jnrisdic- 
tion. —  Upon  the  filing  ^of  a  voluntary  peti- 
tiojQ  in  bankruptcy,  and  before  an  adjudi- 
cation thereon,  creditors  may  move  to  set 
the  petition  aside  or  dismiss  it,  on  the 
ground  that  the  court  has  no  jurisdiction, 
the  residence  or  domicile  of  the  debtor  be- 
ing in  another  district;  and  thereupon 
tlie  court  may  inquire  into  the  facts  of 
jurisdiction,  and  make  the  adjudication  or 
dismiss  the  petition  according  to  the  re- 
sult. In  re  Waxelbaum,  (S.  D.  X.  Y.  1899) 
98  Fed.  589,  3  Am.  Bankr.  Rep.  392. 

Effect  of  previous  involuntary  petition. 
— A  debtor  may  file  a  voluntary  petition 
in  bankruptcy  even  though  his*  creditors 
have  previously  filed  a  petition  In  invol- 
untary proceedings  against  him;  in  such 
case,  however,  the  creditors  will  be  noti- 
fied and  such  action  taken  as  the  court 
may  deem  best  for  the  interests  of  the 
estate.  In  re  Waxelbaum,  (S.  D.  N.  Y. 
1899)  98  Fed.  589,  3  Am.  Bankr.  Rep. 
392;  In  re  Dwyer,  (D.  C.  N.  D.  1902) 
112  Fed.  777,  7  Am.  Bankr.  Rep.  532; 
Tn  re  Stegar,  (N.  D.  Ala.  1902)  113  Fed. 
d78,  7  Am.  Bankr.  Rep.  665. 

Effect  of  failure  to  apply  for  discharge 
in  former  proceedingt. — ^Whero  the  second 
proceeding  is  under  a  voluntary  petition 
tiled  by  the  bankrupt,  in  which  he  briii^fh 


into  court  no  material  asBcts  for  adminis- 
tration, and  the  sole  purpose  ia  to  obtain 
a  discliarge  from  the  debts  involved  in 
the  former  proceeding,  no  ground  of  relief 
is  presented,  and  the  proceedings  eftiould 
be  dismissed  as  futile;  or,  at  least,  fur- 
ther proceedings  in  the  case  should  be 
stayed,  or  the  bankrupt  restrained  and 
enjoined  from  filing  a  petition  for  dis- 
charge therein.  In  re  PuUian,  (B.  D. 
Tenn.  1909)  171  Fed.  695,  22  Am.  Bankr. 
Rep.  513. 

So,  also,  it  has  been  held  that  where  a 
bankrupt  made  no  application  for  a  dis- 
charge in  original  bankruptcy  proceed- 
ings, a  judgment  subsequently  perfected 
on  a  claim  provable  therein  does  not 
create  a  new  debt  which  eould  form  a 
basis  for  a  subsequent  proceeding  in 
bankruptcy.  In  re  Schnabel,  (E.  D.  N. 
Y.  1909)  166  Fed.  383,  23  Am.  Bankr. 
Rep.  22.  And  see  to  the  same  effect 
Kuntz  V.  Young,  (8th  Cir.  1904)  131  Fed. 
719,  65  C.  C.  A.  477;  In  re  Weintraub, 
(D.  C.  N.  J.  1905)  133  Fed.  1000,  13  Am. 
Bankr.  Rep.  711;  In  re  Kuffler,  (2d  Cir. 
1907)  151  Fed.  12,  80  C.  C.  A.  608;  In  re 
Kufller,  (E.  D.  N.  Y.  1907)  155  Fed. 
1018;  In  re  Bramlett,  (N.  D.  Ga.  1908) 
161  Fed.  588.  And  see  also  the  annota- 
tion under  section  14  a  and  h. 

Where,  however,  new  creditors  are 
listed  in  the  second  proceeding,  a  differ- 
ent question  arises.  In  re  Pullian,  (E. 
D.  Tenn.  1909)  17 1  Fed,  595,  22  Am. 
Bankr.  Rep.  513. 

The  pendency  of  proceedings  in  insol- 
vency, under  a  state  law,  on  the  debtor's 
voluntary  petition,  begun  before  the  pas- 
sage of  the  Bankruptcy  Act,  is  not 
sufificient  ground  for  dismissing  the 
debtor's  subsequent  voluntary  petition  in 
bankruptcy,  even  though  he  has  con- 
tracted no  new  debts.  In  re  Mussev,  (D. 
C.  Mass.  1900)  99  Fed.  71,  3  Am.  Bankr. 
Rep.  592. 

Withdrawal  of  voluntary  petition. — 
Where  a  bankrupt,  having  been  dis^ 
charged  in  voluntary  proceedings  on  Jan. 
17,  1902,  filed  another  voluntary  petition 
on  Jan.  11,  1907,  it  was  held  that  he 
would  not  be  permitted  to  withdraw  the 
same  over  the  protest  of  his  creditors  be- 
cause he  could  not,  un<?^r  section  146 
(5),  obtain  a  discharge  within  twelve 
months  after  adjudication.  In  re  Smith, 
(E.  D.  N.  Y.  1907)  155  Fed.  688,  10  Am. 
Bankr.  Rep.  63. 

Corporations. —  Municipal,  railroad,  in- 
surance, and  banking  corporations  are 
not  entitled  to  the  benefit  oi  the  statute 
as  voluntary  bankrupts.  See  section  4a-, 
which,  in  this  rcs>pect,  was  amended  ip 
1910. 

A  voluntary  petition  for  adjudication  of 
a  corporation  as  a  bankrupt,  in  the  absence 
of  any  restriction  by  statute  or  by  the 
charter  and  by-laws,  may  be  filed  by 
autliority  of  the  board  of  directois.  In 
re  Guanacevi  Tunnel  Co..  (C.  C.  A.  2d 
rir.   1912)    201   Fed.   316. 
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h  [InyolTintary  bankrupt.]  Thi^cc  or  more  creditors  who  have  provable 
claims  against  any  p»?rson  which  amount  in  the  aggregate,  in  excess  of  the 
value  of  secm*ities  Leld  by  tiicm,  if  any,  to  five  hundred  dollars  or  over; 
or  if  all  of  the  creditors  of  such  person  are  less  than  twelve  in  number, 
then  one  of  such  creditors  whose  claim  equals  such  amount  may  file  a  peti- 
tion to  have  him  adjudged  a  bankrupt.     [  (1898)  SO  Stat,  L.  561.] 


As  to  , 

Acts  of  bankruptcy  for  which  peti- 
tion may  be  Aled,  sec  the  several 
subdiTisions  of  section   3a. 

Practice  generally  subsequent  to  fil- 
ing petition,  see  the  several  sub- 
divisions of  section  18. 

Provable  claims,  see  section  63  a  and  h. 

Who  may  be  adjudged,  see  sections 
4  a  and  b,  and  5a. 

I.  Who  may  file  petition  in  involuntary 
bankruptcy,  990. 
n.  Form,  averments,  and  amendment  of 
petition,  094. 

I.  Who  Mat  Pile  Petttion  in  Involun- 
tary Bankbuptcy. 

Creditors  having  provable  claims. —  A 
petition  in  involuntary  bankruptcy  pro- 
ceedings can  only  be  filed  by  creditors,  in 
the  number  and  amount  specified  in  sec- 
tion 59b,  who  have  provable  claima 
against  the  debtor  whose  adjudication  is 
sought.  Frederick  L.  Grant  Shoe  Co.  v. 
W.  M.  Laird  Co.,  (1909)  212  U.  S.  445, 
29  S.  Ct.  332,  63  U.  S.  (L.  ed.)  591,  21 
Am.  Bankr.  Rep.  484;  In  re  Mercur,  (E. 
D.  Pa.  1899)  95  Fed.  634,  2  Am.  Bankr. 
Rep.  626;  In  re  Novak,  (N.  D.  la.  1900) 
101  Fed.  800,  4  Am.  Bankr.  Rep.  311;  In 
re  Gillette  (W.  D.  N.  Y.  1900)  104  Fed. 
769,  5  Am.  Bankr.  Rep.  119;  In  re  Ger- 
flon,  (E.  D.  Pa.  1901)  105  Fed.  891,  6 
Am.  Bankr.  Rep.  89,  affirming  (C.  C.  A. 
3d  Cir.  1901)  6  Am.  Bankr.  Rep.  11; 
Boyce  t?.  U.  S.  Fidelity,  etc.,  Co.,  (C.  C. 
A.  6th  Cir.  1901)  111  Fed.  138,  7  Am. 
Bankr.  Rep.  6;  In  re  Brown,   (E.  D.  Mo. 

1901)  111  Fed.  979,  7  Am.  Bankr.  Rep. 
102;  Phillips  r.  Dreher  Shoe  Co.,  (M.  D. 
Pa.  1902)  112  Fed.  400,  7  Am.  Bankr. 
Rep.  326;  In  re  Schenkein,   (W.  D.  N.  Y. 

1902)  113  Fed.  421,  7  Am.  Bankr.  Rep. 
162;  In  re  Yates,  (N.  D.  Cal.  1902)  114 
Fed.  365,  8  Am.  Bankr.  Rep.  69;  In  re 
Fishblate    Clothing    Co.,     (E.    D.    N.    C. 

1903)  125  Fed.  986,  11  Am.  Bankr.  Rep. 
204;  Brake  v.  Callison,  (C.  C.  A.  5th 
Cir.  1904)  129  Fed.  201,  11  Am.  Bankr. 
Rep.  797;  In  re  Rothenberg,  (S.  D.  N.  Y. 
1905)  140  Fed.  798,  15  Am.  Bankr.  Rep. 
485;  In  re  McMurtrey,  (W.  D.  Tex. 
•1906)  142  Fed.  853,  15  Am.  Bankr.  Rep. 
427;  In  re  Ellis,  (C.  C.  A.  6th  Cir.  1906) 
143  Fed.  103,  16  Am.  Bankr.  Rep.  221; 
In  re  Brown,  (C.  C.  A.  9th  Cir.  1908)  164 
Fed.  673,  21  Am.  Bankr.  Rep.  123; 
Walker  v,  Woodside,  (C.  C.  A.  9th  Cir. 
1908)  164  Fed.  680,  21  Am.  Bankr.  Rpp. 
132;  In  re  Corwin  Mfg.  Co.,  (D.  C.  Mass. 


1910)  185  Fed.  976;  In  re  Eureka  An- 
thracite Coal  Co.,  (W.  D.  Ark.  1912) 
197  Fed.  216;  In  re  Vvyoming  Valley  Co- 
op. Ass'n,  (M.  D.  Pa.  1912)  198  Fed.  4.36; 
Perkins  v.  Dorman,  (D.  C.  N.  M.  1913) 
206  Fed.  858;  In  re  Smith,  (X.  D.  Cal. 
1913)   209  Fed.  91;  In  re  Penzansky,   (D. 

C.  Mass.  1902)   8  Am.  Bankr.  Rep.  99. 
As    to    ichat    claims    are   provable,   see 

section  63  a  and  h. 

If  a  debt  is  wholly  wanting  in  exist- 
ence,  if  it  has  heen  paid,  for  example,  or 
if  it  has  been  fabricated  for  that  purpose, 
the  defendant  should  be  allowed  to  show- 
that  fact  in  some  form.   Gage  v.  Bell,  (W. 

D.  Tenn.  1903)  124  Fed.  371,  10  Am. 
Bankr.  Rep.  696. 

An  adjudication  in  involuntary  pro- 
ceedings is  intended  to  be  the  result  of 
the  respective  rights  and  obligations  of 
the  debtor  and  his  creditors  as  they  exist 
at  the  time  of  the  commission  of  an  act 
of  bankruptcy,  or  of  the  filing  of  the  peti- 
tion; but  such  an  adjudication  does  not 
concern  any  one  with  whom  the  debtor 
has  never  dealt.  The  court  is  not,  in 
every  case,  bound  by  the  mere  words  of 
the  Act  to  recognize  tlie  holder  of  a  prov- 
able claim  for  the  time  being  as  neces- 
sarily entitled  to  maintain  an  involun- 
tary petition.  In  re  Lewis  F.  Perry,  etc., 
Co.,  (D.  C.  Mass.  1909)  172  Fed.  752,  22 
Am.  Bankr.  Rep.  780. 

Persons  who  have  sold  and  assigned 
their  claims  against  a  debtor  have  no 
standing  to  petition  tliat  such  debtor  be 
adjudged  a  bankrupt.  In  re  Burlington 
Malting  Co.,  (E.  D.  Wis.  1901)  109  Fed. 
777,  6  Am.  Bankr.  Rep.  369. 

The  claim  need  not  be  proved;  if  it  be  a 
fair  and  honest  claim  of  debt,  which  is 
provable  in  the  sense  that  it  is  a  claim 
that  the  court  of  bankruptcy  after  adju- 
dication will  hear  and  establish,  if  proved, 
the  creditor  should  not  be  bound  before  the 
adjudication  to  so  prove  and  establish  it, 
but  sliould  be  allowed  to  rely  upon  its 
provable  quality,  prima  facie,  to  support 
an  involuntary  petition  in  bankruptcy. 
Gage  V.  Bell,  ( W.  D.  Tenn.  1903)  124  Fed. 
371,  10  Am.  Bankr.  Rep.  696. 

The  petitioner's  claim  need  not  be  pay- 
able, that  is,  allowable,  at  the  time  of  the 
filing  of  the  petition.  The  mere  fact  that 
the  claim  is  a  provable  one  under  section 
63  is  suflicient  to  warrant  the  creditor's 
joining  in  the  petition.  In  re  Hornstein, 
(X.  D.  N.  Y.  1903)  122  Fed.  266,  10  Am. 
l^nnkr.  Rep.  308;  Gage  r.  Bell,  (W.  D. 
Tonn.  1903)  124  Fed.  371,  10  Am.  Bankr. 
Kep.  696;  In  re  Rothenberg.   (S.  D.  N.  Y. 
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1905)    140  Fed.  798,  15  Am.  Bankr.  Rep. 
485. 

Thus  the  owner  of  a  note  not  yet  due, 
indorsed  by  an  alleged  bankrupt,  holds  a 
provable  claim  against  him,  and  may  join 
in  a  petition  to  have  him  adjudged  an  in- 
voluntary bankrupt;  the  fact  that  the 
claim  is  not  allowable  imtil  the  maturity 
of  the  note  is  immaterial.  In  re  Eo then- 
berg,  (S.  D.  N.  Y.  1905)  140  Fed.  798,  15 
Am.  Bankr.  Kep.  485. 

Time  when  petitioner  must  he  creditor. 
—  There  is  nothing  in  section  59,  or  in 
any  other  provision  of  the  Bankruptcy 
Act,  requiring  that  a  petitioning  creditor 
should  have  been  one  at  the  time  of  the 
commission  of  the  act  of  bankruptcy;  all 
that  the  Act  requires  is  that  he  have  a 
provable  claim  against  the  alleged  bank- 
rupt w^hen  the  petition  is  filed.  In  re 
Hanyan,  (S.  D.  X.  Y.  1910)  ISO  Fed.  498. 
See  also  In  re  Lewis  F.  Perry,  etc.,  Co., 
(D.  C.  Mass.  1909)  172  Fed.  752,  22  Am. 
Bankr.  Rep.  780. 

But  it  has  been  held  that  a  petitioning 
creditor  must  have  had  a  provable  claim 
at  the  time  the  act  of  bankruptcy  was 
committed.  Beers  v.  Hanlin,  (D.  C.  Ore. 
1900)  99  Fed.  695,  3  Am.  Bankr.  Rep. 
745;  In  re  Brinckmann,  (D.  C.  Ind.  1900) 
103  Fed.  ft6,  4  Am.  Bankr.  Rep.  661;  In 
re  Callison,  (S.  D.  Fla.  1903)  130  Fed. 
987,  12  Am.  Bankr.  Rep.  344,  affirming 
(C.  C.  A.  5th  Cir.  1904)  129  Fed.  201,  11 
Am.  Bankr.  Rep.  797. 

Effect  of  petitioner's  subsequent  indebt- 
edness to  bankrupt's  assignee. —  Where  the 
claim  of  a  petitioning  creditor  was  prov- 
able, when  the  petition  was  filed,  for  an 
amount  exceeding  $500,  it  was  held  to  be 
inunaterial  that  thereafter  the  creditor 
became  liable  to  the  bankrupt's  assignee 
for  the  beneiit  of  creditors  because  of  a 
wrongful  attachment.  In  re  Bevins,  (C 
C.  A.  2d  Cir.  1908)  165  Fed.  434,  21  Am. 
Bankr.  Rep.  344. 

Bankrupt  creditor, —  Where  one  of  the 
petitioners,  in  a  petition  in  involuntary 
bankruptcy,  becomes  a  bankrupt  before 
the  hearing,  his  trustee  may  be  substituted 
in  his  place  as  a  petitioner.  Hays  v.  Wag- 
ner, (C.  C.  A.  6th  Cir.  1907)  150  Fed. 
533,  18  Am.  Bankr.  Rep.  163. 

The  authority  of  aii  agent  to  act  for 
his  principal  in  petitioning  for  an  adjudi- 
cation in  involuntary  bankruptcy  is  ma- 
terial, and  should  be  set  fortli  in  the 
affidavit,  or  otherwise  establislied.  Matter 
of  Levingston,  (D.  C.  Hawaii  1905)  13 
Am.  Bankr.  Rep*.  367. 

The  president  of  a  corporation  may, 
under  a  by-law  giving  him  general  au- 
thority to  transact  its  business,  determine 
when  bankruptcy  proceedings  should  be 
instituted  against  its  debtor,  and  his  ac- 
tion in  that  behalf  is  conclusive  until  re- 
voked by  tlie  board  of  directors.  In  re 
Winston,  (W.  D.  Tenn.  1903)  122  Fed. 
187,  10  Am.  Bankr.  Rep.  171. 


Creditors  who  are  etookholders, —  Cred- 
itors of  a  corporation  who  happen  also  to 
be  stockholders  and  directors  in  the  com- 
pany are  not  precluded  by  reason  of  such 
relation  from  commencing  proceedings  in 
involuntary  bankruptcy  against  the  cor- 
poration. But  the  stockholders  of  a  cor- 
poration have  no  standing  either  as  repre- 
sentatives of  the  corporation  or  its  credit- 
ors to  file  a  petition  for  the  involuntary 
bankruptcy  of  the  corporation.  In  re 
Eureka  Anthracite  Coal  Co.,  (W^.  D.  Ark. 

1912)  197  Fed.  216. 

A  relative  tcithin  the  third  degree  by 
affinity  may  be  a  sole  petitioner  in  an 
involuntary  proceeding  under  the  second 
clause  of  this  section.  Perkins  V.  Dor- 
man,  (D.  C.  X.  M.  1913)  206  Fed.  868. 

Claim  by  wife  of  bankrupt. —  Where  the 
state  law  permits  the  creation  of  debts 
which  may  be  enforced  as  between  hus- 
band and  wife,  and  the  wife  ia  the  actual 
creditor  of  her  husband  in  good  faith, 
she  has  a  provable  claim  in  bankruptcy 
and  may  jom  in  a  petition  in  involuntary 
bankruptcy  against  him,  or  may  alone 
file  a  petition  against  him  if  his  creditors 
do  not  number  twelve  and  her  claim 
amounts  to  $500  or  more.  Her  claim,  how* 
ever,  will  be  carefully  scrutinized  in  order 
to  protect  the  rights  of  other  parties. 
In  re  Novak,   (1900)    101  Fed.  800. 

'Nature  of  claims, —  If  the  petitioning 
creditors  have  claims  sufficient  in  number 
and  amount  specified  in  section  695,  to 
support  the  proceedings,  they  are  entitled 
to  proceed  even  though  it  be  against  the 
wish  of  a  much  larger  number  of  creditors 
representing  a  vastly  greater  amount  of 
indebtedness.     In  re  Smith,   (N.  D.  Gal. 

1913)  209  Fed.  91. 

Preferred  creditors. — Since  under,  sec- 
tion 57y  a  preferred  creditor  may  surren- 
der his  preference  and  obtain  the  allow- 
ance of  his  claim,  he  may  be  a  petitioner 
in  involuntary  bankruptcy  proceedings  un- 
der section  596.  Simonson  v.  Sinsheimer, 
(C.  C.  A.  6th  Cir.  1900)  100  Fed.  426,  3 
Am.  Bankr.  Rep.  824;  In  re  Miller,  (W. 
D.  X.  Y.  1900)  104  Fed.  764,  6  Am. 
Bankr.  Rep.  140;  In  re  Herzikopf,  (S. 
D.  Cal.  1902)  118  Fed.  101;  In  re  Hom- 
sttein,  (X.  D.  N.  Y.  1903)  122  Fed. 
266,  10  Am.  Bankr.  Rep.  308;  In  re 
Vastbinder,  (M.  D.  Pa.  1903)  126  Fed. 
417,  11  Am.  Bankr.  Rep.  118;  In  re 
Douglas  Coal,  etc.,  Co.,  (E.  D.  Tenn. 
1904)  131  Fed.  769,  12  Am.  Bankr.  Rep. 
539;  Stevens  v.  Nave-McCord  Mercantile 
Co.,  (C.  C.  A.  8th  Cir.  1906)  160  Fed. 
71,  17  Am.  Bankr.  Rep.  609;  In  re  Kor 
cross,  (W.  D.  Mo.  1899)  1  Am.  Bankr. 
Rep.  644;  In  re  Cain,  (N.  D.  111.  1899)  2 
Am.  Bankr.  Rep.  378;  In  re  Wise,  2  Nat. 
Bankr.  X.  151. 

Must  surrender  preference. — ^A  preferred 
creditor  who  petitions  in  involuntary  pro- 
ceedings must  surrender  his  preference. 
In  re  Rogers'  Milling  Co.,  (1900)  102  Fed. 


992 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  09b 


687;  In  re  Miller,  (W.  D.  N.  Y.  19001  104 
Fed.  764;  In  re  Gillette,  (W.  D.  X.  Y. 
1900)  104  Fed.  769,  5  Am.  Bankr.  Rep. 
119;  In  re  Burlington  .Mftlting  Co.,  (E.  D. 
Wis.  1901)  109  Fed.  777,  6  Am.  Bankr. 
Rep.  369;  In  re  Schenkein,  (W.  D.  N.  Y. 

1902)  113  Fed.  421,  7  Am.  Bankr.  Rep. 
162;  In  re  Hornstein,  (N.  D.  X.  Y.  1903) 
122  Fed.  266,  10  Am.  Bankr.  Rep.  308; 
In  re  Fishblate  Clothing  Co.,  (E.  D.  X.  0. 

1903)  125  Fed.  986,  11  Am.  Bankr.  Rep. 
204.  See  also  Clinton  v.  Mayo,  (1875) 
12  Xat.  Bankr.  Reg.  39,  6  Fed.  Cas.  Xo. 
2,899;  In  re  Israel,  (1875)  3  Dill.  611. 
12  Xat.  Bankr.  Reg.  204,  13  Fed.  Cas.  No. 
7,111;  In  re  Currier,  <1875)  2  Lowell 
436,  13  Xat.  Bankr.  Reg.  68,  6  Fed.  Cas. 
Xo.  3,492. 

And  such  creditor  will  not  be  counted 
as  a  petitioner,  in  ascertaining  whether 
the  required  number  have  joined  in  the 
petition,  imtil  his  preference  has  been  sur- 
rendered. In  re  Miner,  (D.  C.  Mass. 
1900)  104  Fed.  620;  In  re  Gillette,  (W. 
D.  N.  Y.  1900)  104  Fed.  769,  6  Am. 
Bankr.  Rep.  123;  In  re  Hornstein,  (X.  D. 
X.  Y.  1903)  122  Fed.  266,  10  Am.  Bankr. 
Rep.  308;  Leighton  t'.  Kennedy,   (Ist  Cir. 

1904)  129  Fed.  737,  64  C.  C.  A.  265; 
In  re  Blount,  (E.  D.  Ark.  1906)  142  Fed. 
268;  Stevens  v.  Xave-McCord  Mercantile 
Co.,  (C.  C.  A.  8th  Cir.  1906)  160  Fed. 
71,  17  Am.  Bankr.  Rep.  609. 

Creditors  holding  unliquidated  claims. — 
A  creditor  may  join  in  or  file  a  petition 
in  Involuntary  bankruptcy  even  though  his 
claim  be  an  unliquidated  one ;  providing  it 
is  capable  of  being  liquidated  under  seo 
tion  636,  and  provable  under  section  63a. 
Frederick  L.  Grant  Shoe  Co.  v.  W.  M. 
Laird  Co.,  (1909)  212  U.  S.  445,  29  S.  Ct. 
332,  63  U.  S.  (L.  ed.)  591,  21  Am.  Bankr. 
Rep.  484,  affirming  (W.  D:  X.  Y.  1903) 
126  Fed.  576,  11  Am.  Bankr.  Rep.  48,  and 
(C.  C.  A.  2d  Cir.  1904)  130  Fed.  881,  12 
Am.  Bankr.  Rep*  349;  In  re  Hilton,  (S. 
D.  X.  Y.  1900)  104  Fed.  981,  4  Am. 
Bankr.  Rep.  774;  In  re  Manhattan  Ice 
Co.,  (6.  D.  X.  Y.  1901)  114  Fed.  400,  7 
Am.  Bankr.  Rep.  408;  In  re  Stern,  (C.  C. 
A.  2d  Oir.  1902)  116  Fed.  604,  8  Am. 
Bankr.  Rep.  569. 

Formerly,  however,  it  was  held  that 
the  ownership  of  an  unliquidated  claim 
was  insufficient  to  support  an  involuntary 
petition.  Beers  v.  Hanlin,  (D.  C.  Ore. 
1900)  99  Fed.  695,  3  Am.  Bankr.  Rep.* 
745;  In  re  Brinckmann,  (D.  C.  Ind.  1900) 
103  Fed.  65,  4  Am.  Bankr.  Rep.  551;  In 
re  Morales,  (S.  D.  Fla.  1901)  105  Fed. 
761,  5  Am.  Bankr.  Rep.  425;  In  re  Big 
Meadows  Oas  Co.,  (W.  D.  Pa.  1902)  113 
Fed.  974,  7  Am.  Bankr.  Rep.  697. 

Disqualification  of  creditors  as  petition- 
ers—  Generally. —  A  creditor  may,  by  his 
conduct,  disqualify  himself  as  a  petitioner 
in  involuntary  bankruptcy  proceed i ii j?s ; 
and  such  disqualification  will  ho  deemed 
to  have  taken  place  where  it  appears  tliat 


a  creditor,  either  by  fraud,  deceit,  or  un- 
fair dealing,  has  brought  about,  or  assisted 
in  bringing  about,  the  commission  of  an 
act  of  bankruptcy  by  the  debtor.  George 
M.  West  Co.  V,  Lea,  (1899)  174  U.  S.  590, 
19  S.  Ct.  836,  43  U.  S.  (L.  ed.)  1098,  2 
Am.  Bankr.  Rep.  463;  In  re  Curtis,  (6. 
D.  111.  1899)-  91  Fed.  737,  1  Am.  Bankr. 
Rep.  440,  affirmed  (C  C.  A.  7th  Cir.  1899) 
94  Fed.  630,  2  Am.  Bankr.  Rep.  226;  In  re 
Gutwillig,  (C.  C.  A.  2d  Cir.  1899)  92 
Fed.  337,  1  Am.  Bankr.  Rep.  388;  Sins- 
heimer  v.  Simonson,  (D.  C.  Ky.  1899)  96 
Fed.  679,  affirmed  (C.  C.  A.  6th  Or. 
1900)  100  Fed.  426,  3  Am.  Bankr.  Rep. 
824 ;  In  re  Winston,  ( W.  D.  Tenn.  1905) 
122  Fed.  187,  10  Am.  Bankr.  Rep.  171; 
Clark  r.  Henne,  (C.  C.  A.  6th  Cir.  1904) 
127  Fed.  288,  11  Am.  Bankr.  Rep.  583; 
Leighton  r.  Kennedy,   (C.  C.  A.   1st  Cir. 

1904)  129  Fed.  737,  12  Am.  Bankr.  Rep. 
229;  Lowenstein  v.  Henry  McShane  Mfg. 
Co.,  (D.  C.  Md.  1904)  130  Fed.  1007,  12 
Am.  Bankr.  Rep.  601 ;  Moulton  v.  Coburn, 
(C.  C.  A.  Ist  Cir.  1904)  1^1  Fed.  201,  12 
Am.  Bankr.  Rep.  553;  In  re  Blount,  (E. 
D.  Ark.  1906)  142  Fed.  263,  16  Am. 
Bankr.  Rep.  97;  In  re  Weiss,   (E.  D.  Pa. 

1905)  142  Fed.  279;  In  re  Lewis  F.  Perry, 
etc.,  Co.,  (D.  C.  Mass.  1909)  172  Fed. 
745,  22  Am.  Bankr.  Rep.  772;  Stroheim  v. 
Lewis  F.  Perry,  etc.,  Co.,  (C.  C.  A.  Ist 
Cir.  1910)  175  Fed.  52,  23  Am.  Bankr. 
Rep.  695. 

Procuring  issuance  of  execution. — ^T^ere 
is  no  difference  in  principle  between  in- 
ducing or  participating  in  an  assignment 
and  procuring  a  judgment  creditor  to  issue 
execution  for  the  sole  purpose  of  enabling 
the  procurer  to  file  a  petition  in  bank- 
ruptcy against  a  debtor,  who,  if  permitted 
to  utilize  his  resources,  could  continue  in 
business  and  eventually  meet  all  his 
obligations.  In  re  Weiss,  (E.  D.  Pa.  1905) 
142  Fed.  279. 

Proceeding  in  state  court. — ^A  creditor 
who  has  instituted  a  proceeding  in  a  state 
court  for  the  collection  of  his  debt,  on 
discovering  that  the  debtor  has  given  a 
preference  or  transferred  his  property,  has 
the  right,  at  his  election,  to  abandon  such 
proceedings  and  file  a  petition  in  bank- 
ruptcy against  his  debtor  within  four 
months.  In  re  Smith,  (X.  D.  X.  Y.  1910) 
176  Fed.  426,  23  Am.  Bankr.  Rep.  864. 

Creditors  of  an  insolvent  partnership 
are  not  estopped  to  maintain  proceedings 
to  have  the  firm  adjudged  an  involuntary 
bankrupt,  because  of  filing  and  proving 
their  claims  in  a  suit  in  a  state  court, 
under  a  state  statute,  for  winding  up  the 
affairs  of  a  bank  owned  by  the  partner- 
s)iip,  instituted  after  the  filing  of  the 
petition  in  bankruptcy,  where  the  alleged 
Hc*t  of  bankruptcy  was  a  conveyance  of 
property  not  employed  in  the  bonking 
business  nor  involved  in  the  state  suit. 
In  re  Salmon,  (W.  D.  Mo.  1906)  143  Fed. 
305,  16  Am.  Bankr.  Rep.  122. 
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Saving  receivera  appointed. —  But  where 
creditors  of  a  corporation  intervened  in  a 
suit  against  it  in  a  state  court,  and  as- 
sisted in  having  receivers  appointed,  and 
participated  in  such  proceedings,  while 
large  sums  were  expended  and  sales  of 
property  negotiated  by  the  receivers,  they 
are  thereby  estopped  to  subsequently  file 
a  petition  in  bankruptcy  based  on  the  ap- 
pointment of  such  receivers  as  an  act  of 
bankruptcy.  Lowenstein  i;.  Henry  Mo 
Shane  Mfg.  Co.,  (D.  C.  Md.  1904)  130 
Fed.  1007,  12  Am.  Bankr.  Rep.  601 ;  In  re 
Gold  Rim  Min.,  etc.,  Co.,  (B.  C.  Colo. 
1912)    200  Fed.  162. 

A  surety  who  has  not  taken  up  the 
obligation  has  no  provable  claim,  and 
therefore  has  no  standing  as  a  petitioner. 
'•All  that  he  can  do  is  to  prove  the  claim 
later  on,  if  the  creditor  fails  to  do  so 
[see  section  57i]  after  somebody  else  has 
moved."  Phillips  v.  Dreher  Shoe  Co., 
(1902)   112  Fed.  404. 

A  ttachment  creditor, — ^An  attachment 
creditor  whose  attachment  was  permitted 
under  such  circimistances  as  to  constitute 
a  preference  cannot  maintain  a  petition 
in  involuntary  bankruptcy  against  his 
debtor,  since,  under  sections  67c  and  olg, 
he  has  no  provable  claim,  unless  he  for- 
mally releases  his  levy.  In  re  Burlington 
Malting  Co.,  ( 1901 )   109  Fed.  777. 

Under  the  Act  of  1867,  the  general  prop- 
osition was  upheld  that  an  attaching  cred- 
itor could  not  institute  bankruptcy  upon 
his  claim  while  retaining  his  levy,  the 
dual  positions  being  antagonistic  under 
the  fundamental  doctrine  of  the  Bankrupt 
Law  that  equality  is  equity.  See  In  re 
Hazens,  (1877)  4  Dill.  549,  11  Fed.  Cas. 
No.  6,285;  In  re  Scraflford,  (1877)  4  DUl. 
376,  21  Fed.  Cas.  No.  12,656;  In  re 
Jewett,  (1876)  7  Biss.  242,  13  Fed.  Cas. 
No.  7,305;  In  re  Rado,  (1872)  6  Ben. 
230,  20  Fed.  Cas.  No.  11,622. 

Splitting  cloMna, —  Creditors  who  have 
split  up  claims  for  the  sole  purpose  of 
using  them  in  order  to  make  up  the  re- 
quired number  of  creditors  or  amount  of 
indebtedness  thereby  disqualify  them- 
selves as  petitioners  in  involuntary  pro- 
ceedings. Leighton  v.  Kennedy,  (CCA. 
1st  Cir.  1904)  129  Fed.  737,  12  Am. 
Bankr.  Rep.  229;  In  re  Lewis  F.  Perry, 
etc.,  Co.,  (D.  C.  Mass.  1909)  172  Fed. 
746,  22  Am.  Bankr.  Rep.  772;  Stroheim 
V,  Lewis  F.  Perry,  etc.,  Co.,  (C  C  A.  1st 
Cir.  1910)  175  Fed.  52,  23  Am.  Bankr. 
Rep.  695;  In  re  Pangbom,  (W.  D.  Mich. 
1910)   185  Fed.  673. 

But  where  there  are  no  objectionable 
features  connected  with  the  transaction, 
daims  against  a  bankrupt  may  be  pur- 
chased in  order  to  make  up  the  requisite 
number  of  petitioning  creditors  to  sustain 
an  involuntary  petition.  In  re  Bevins, 
(C.  C  A.  2d  Cir.  1908)  165  Fed.  434,  21 
Am.  Bankr.  Rep.  344. 
1  F.  S.  A.— 63 


Thus  it  has  been  held  that  a  creditor 
is  not  disqualified  as  a  petitioner  because 
he  acquired  a  claim  by  assignment  after 
commission  of  an  act  of  bai^kruptey.  In 
re  Lewis  F.  Perry,  etc.,  Co.,  (D.  C.  Mass. 

1909)  172  Fed.-  746,  22  Am.  Bankr.  Rep. 
772. 

And,  generally,  where  the  conduct  of  a 
creditor  ie  fair,  and  consistent  with  an 
honest  effort  to  secure  the  payment  of  a 
just  indebtedness,  he  will  not  be  dis- 
qualitied  as  a  petitioner  by  the  fact  that 
he  advised,  or  aided  in  fairly  bringing 
about,  the  bankruptcy  proceeding.  In  re 
Worcester  County,  (C  C.  A.  Ist  Cir. 
1900)  102  Fed.  808,  4  Am.  Bankr.  Rep. 
496;  In  re  Gillette,  (W.  D.  N.  Y.  1900) 
104  Fed.  769,  5  Am.  Bankr.  Rep.  123; 
In  re  Burlington  Malting  Co.,  (E.  D. 
Wis.  1901)  109  Fed.  777,  6  Am.  Bankr. 
Rep.  369;  In  re  Brown,  (E.  D.  Mo.  1901) 
ill  Fed.  979,  7  Am.  Bankr.  Rep.  102;  In 
re  Hornstein,  (N.  D.  N.  Y.  1903)  122  Fed. 
266;  Lowenstein  v.  Henry  McShane  Mfg. 
Co.,  (D.  C.  Md.  1904)  130  Fed.  1007,  12 
Am.  Bankr.  Rep.  601;  Woolford  v.  Dia- 
mond State  Steel  Co.,  (D.  C.  Del.  1906) 
138  Fed.  682,  15  Am.  Bankr.  Rep.  31; 
In  re  Billing,  (M.  D.  Ala.  1906)  146  Fed. 
396,  17  Am.  Bankr.  Rep.  80;  In  re 
Mortens,  (6th  Cir.  1906)  147  Fed.  177,  77 
C  C.  A.  473;  In  re  Bevins,  (C.  0.  A.  ad 
Cir.  1908)  165  Fed.  434,  21  Am.  Bankr. 
Rep.   344;    In  re  Smith,    (N.   D.   N.   Y. 

1910)  176  Fed.  426,  23  Am.  Bankr.  Rap. 
864. 

Disqualification  by  participation  in  gen- 
eral assignment. — ^A  creditor  who  has  as- 
sented to  a  general  assignment  for  the 
benefit  of  creditors  is,  as  a  general  rule, 
disqualified  thereby  as  a  petitioner  in  sub- 
sequent involuntary  proceedings  in  bank- 
ruptcy against  the  assignor,  where  an 
adjudication  is  sought  on  the  ground  that 
the  assignment  constitutes  an  act  of  bank- 
ruptcy. In  re  Romanow,  (D.  C.  Mass. 
1899)  92  Fed.  610,  1  Am.  Bankr.  Rep. 
461 ;  In  re  Miner,  (D.  C  Mass.  1900)  104 
Fed.  520,  4  Am.  Bankr.  Rep.  710;  Dur- 
ham Paper  Co.  v.  Seaboard  Knitting  Mills, 
(E.  D.  N.  C  1903)  121  Fed.  179,  10  Am. 
Bankr.  Rep.  29,  distinguishing  in  re 
Curtis,  (C  C  A.  7th  Cir.  1899)  94  Fed. 
630,  2  Am.  Bankr.  Rep.  226;  Moulton  17. 
Coburn,  (C  C  A.  1st  Cir.  1904)  131  Fed. 
201,  12  Am.  Bankr.  Rep.  563;  In  re  Lewis 
F.  Perry,  etc.,  Co.,  (D.  C  Mass.  1909) 
172  Fed.  745,  22  Am.  Bankr.  Rep.  772; 
Stroheim  v.  Lewis  F.  Perry,  etc.,  Co., 
(C.  C  A.  1st  Cir.  1910)  176  Fed.  62,  23 
Am.  Bankr.  Rep.  695;  Despres  v,  Gai- 
braith,  (C.  C  A.  8th  Cir.  1914)  213  Fed. 
190;  Utz,  etc.,  Co.  v.  Regulator  Co.,  (C 
C  A.  8th  Cir.  1914)  213  Fed.  316;  In  re 
Commonwealth  Lumber  Co.,  (W.  D.  Wash. 
1915)   223  Fed.  667. 

Effect  of  fraud,  or  nonassenting  partici- 
pation.—  Creditors  who  are  fraudulently 
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induced  to  participate  in  a  general  assign- 
ment, or  whose  participation  therein  can- 
not be  said  to  signify  an  assent  thereto, 
are  not  precluded  from  filing  a  petition  in 
involuntary  bankruptcy  against  the  as- 
signor, or  from  joining  in  such  a  petition. 
In  re  Curtis,  (C.  C.  A.  7th  Cir.  KSOO) 
04  Fed.  630,  2  Am.  Bankr.  Rep.  226; 
Durham  Paper  Co.  v.  Seaboard  Knitting 
Mills,  (E.  D.  N.  C.  1903)  121  Fed.  179, 
10  Am.  Bankr.  Rep.  29;  Hays  v,  Wagner, 
(C.  C.  A.  6th  Cir.  1907)  150  Fed.  533.  18 
Am.  Bankr.  Rep.  163;  Canner  v.  Webster 
Tapper  Co.,  (C.  C.  A.  1st  Cir.  1909)  168 
Fed.  619,  21  Am.  Bankr.  Rep.  872;  In  re 
Lewis  F.  Perry,  etc.,  Co.,  (D.  C.  Mass. 
1909)  172  Fed.  745,  22  Am.  Bankr.  Rep. 
772;  In  re  Jacobson,  (D.  C.  Mass.  1^09) 
181  Fed.  870.    See  also  In  re  Uirose,  ( D. 

C.  Hawaii  1904)   12  Am.  Bankr.  Rep.  154. 
So  likewise  there  is  no  estoppel  if  the 

creditor  has  not  in  any  positive  manner 
ratified  the  assignment.  Simonson  t;.  8in8- 
heimer,  (€.  C.  A.  1900)  100  Fed.  426, 
affirming  (D.  C.  Ky.  1899)  96  Fed.  579. 
See  also  In  re  Curtis,  (O.  C.  A.  1899)  94 
Fed.  630;  In  re  Gillette,  (1900)  104  Fed. 
769. 

Offieet^s  aeaent  as  individtml  does  not 
disqwUify  corporation  creditor. —  The  fact 
that  an  officer  of  a  corporation  creditor 
of  a  bankrupt  agreed  to  act  as  the  bank- 
rupt's assignee  in  his  capacity  as  an  in- 
dividual only  does  not  estop  the  corpo- 
ration,  which  was  not  a  preferred  creditor 
under  the  assignment,  from  joining  in  a 
petition  to  have  the  debtor  declared  an  in- 
voluntary bankrupt.    In  re  Winston,  (W. 

D.  Tenn.  1903)  122  Fed.  187,  10  Am. 
Bankr.  Rep.  171. 

Suhmiesion  of  claim  to  assignee  for  com- 
parison.—  Creditors  are  not  estopped  to 
maintain  a  petition  on  the  ground  of  their 
having  participated  in  proceedings  under 
an  assignment,  where  they  submitted  to 
the  assignee,  at  his  request,  unverified 
statements  of  their  claims,  merely  for  the 
purpose  of  enabling  him  to  compare  the 
same  with  the  entries  in  the  insolvent's 
books.  Simonson  v.  SinBheimer,  (C.  C.  A. 
6th  Cir.  1900)  100  Fed.  426,  3  Am.  Bankr. 
Rep.  824. 

Participation  for  purpose  of  attacking 
assignment. — A  creditor  who  goes  into  the 
state  court  for  the  purpose  of  attacking 
as  fraudulent  certain  alleged  preferences 
in  a  general  assignment  does  not  tliereby 
waive  his  right  to  file  a  petition  in  in- 
voluntary bankruptcy  against  the  assignor. 
Leidigli  Carriage  Co.  i;.  Stengel,  (C.  C.  A. 
6th  Cir.  1899)  95  Fed.  637,  2  Am.  Bankr. 
Rep.  385. 

Delay  in  instituting  bankruptcy  pro- 
ceedings.—  Xor  are  creditors  estopped 
from  maintaining  a  petition  because,  hav- 
ing knowledge  of  an  asRignment  and  of 
the  acts  of  tlie  assignee  thereunder,  they 
delayed  instituting  proceedings  in  bank- 
ruptcy for  about  two  months.    Simonson 


V.  Sinsheimer,  (C.  C.  A.  6th  Cir.  1900) 
100  Fed.  426,  3  Am.  Bankr.  Rep.  824,  af- 
firming (D.  C.  Ky.  1899)   96  Fed.  579. 

II.    FOBM,     AVEBMENTS,     A.ND    AMENDMENT 

OF   Petition. 

Form. —  Petitions  in  bankruptcy  shoidd 
be  made  out  in  accordance  with  the  forms 
and  general  orders  in  bankruptcy  pre- 
scribed by  the  Supreme  Court.  Mahoney 
V.  Ward,  (E.  D.  X.  C.  1900)  100  Fed.  278, 
3  Am.  Bankr.  Rep.  770;  Westall  t". 
Avery,. (C.  C.  A.  4th  Cir.  1909)  171  Fed. 
626.  22  Am.  Bankr.  Rep.  673;  Sabin  r. 
Blake-McFall  Co.,  (C.  C.  A.  9th  Cir. 
1915)  223  Fed.  501.  See  also  Matter  of 
Wing  Yick  Co.,  (D.  C.  Hawaii  1905)  13 
Am.  Bankr.  Rep.  757;  Matter  of  Gorman, 
(D.  C.  Hawaii  1006)  15  Am.  Bankr.  Rep. 
587.  And  see  General  Order  No.  5  and 
Form  No.  3. 

Prayer  for  intervention  in  earlier  pro- 
ceeding.—  Where  an  involuntary  bank- 
ruptcy petition  was  in  fact  an  original 
petition,  it  will  not  be  deprived  of  its 
status  as  such  by  the  fact  that  it  con- 
tained a  prayer  of  the  petitioner  to  in- 
tervene in  earlier  proceedings  as  a  cau- 
tionary measure,  in  order  that  the 
petitioner  might  be  represented  in  the 
proceedings  on  the  earlier  petition  for  the 
administration  and  preservation  of  the 
estate.  In  re  Haff,  (2d  Cir.  1905)  136 
Fed.  78,  68  C.  C.  A.  646,  13  Am.  Bankr. 
Rep.  362. 

-  Assignee  under  general  assignment  can- 
not be  joined  with  bankrupt. —  The  statute 
contains  no  specific  provision  authorizing 
any  third  person  to  be  joined  as  a  party 
to  a  petition  in  involuntary  bankruptcy; 
and,  even  conceding  that  a  general  as- 
signee of  the  alleged  bankrupt  is  a  proper 
party,  it  can  only  be  for  the  purpose  of 
enabling  him  to  contest  the  adjudication, 
the  result  of  which  might  be  to  prejudice 
his  rights  as  assignee.  He  cannot,  by  be- 
ing so  joined,  be  thus  brought  into  the 
case  for  the  purposes  of  all  future  in- 
quiries and  determinations  made  durin? 
the  administration  of  the  estate.  Sins- 
heimer V.  Simonson,  (C.  C.  A.  6th  Cir. 
1901)  107  Fed.  898,  5  Am.  Bankr.  Rep. 
537. 

Averment  of  facts. — ^AU  jurisdictional 
facts  must  aflSrmatively  and  distinitly 
appear  in  the  petition;  and  all  issuable 
facts  should  be  set  out  clearly  and  with 
reasonable  certaintv.  In  re  Cliffe,  (E.  D. 
Pa.  1899)  94  Fed.  354,  2  Am.  Bankr.  Rep. 
317;  In  re  Rome  Planing  Mill,  (N.  D. 
N.  Y.  1809)  96  Fed.  812,  3  Am.  Bankr. 
Rep.  124;  In  re  Nelson.  (W.  D.  Wis. 
1899)  08  Fed.  76,  2  Am.  Bankr.  Rep.  r)a6; 
In  re  Plotke,  (7th  Cir.  1900)  104  Fed. 
964,  44  C.  C.  A.  282,  5  Am.  Bankr.  Rep. 
171;  In  re  Bellah,  (D.  C.  Del.  1902)  116 
Fed.  69,  8  Am.  Bankr.  Rep.  310;  In  re 
Vastbinder,  (M.  D.  Pa.  1903)  126  Fed. 
417,  11  Am.  Bankr.  Rep.  121;  Clark  v. 
Henne,  (C.  C.  A.  5th  Cir.  1904)    127  Fed. 


Sec  59  b 


BANKRUPTCY 


995 


288,  11  Am.  Bankr.  Rep.  583;  In  re  Mero, 
(D.  C.  Conn.  1904)  128  Fed.  030,  12  Am. 
Bankr.  Rep.   171;   In  re  Vetterman,    (D. 

C.  N.  H.  1905)  135  Fed.  443,  14  Am. 
Bankr.  Rep.  245;  In  re  Hark,  ( E.  D.  Pa. 
1905)  135  Fed.  603,  14  Am.  Bankr.  Rep. 
400;  In  re  Flint  Hill  Stone,  etc.,  Co.,  (N. 

D.  N.  Y.  1907)  149  Fed.  1007,  18  Am. 
Bankr.  Rep.  83;  Hoffschlaeger  Co.  v. 
Young  Nap,  (D.  C.  Hawaii  1904)  12  Am. 
Bankr.  Rep.  510. 

Time  of  objecting  for  instifficievoy. — 
After  verdict  or  judgment  an  objection 
that  the  petition  fails  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action  is 
tenable  only  when  the  pleading  fails  to 
allege  the  substance  or  foundation  of  a 
cause  of  action;  and  the  petition  is  im- 
pregnable to  attack  because  it  is  other- 
wise defective,  informal,  indefinite,  or  in- 
complete, even  though  it  w^as  demurrable 
before  answer  or  judgment.  In  re  Belle 
Fourche  First  Nat.  Bank,  (C.  C.  A.  8th 
Oir.  1907)  152  Fed.  64,  18  Am.  Bankr. 
Rep.  265. 

Avennent  as  to  amenability  of  debtor. 
-^  A  petitioner  in  involuntary  bankruptcy 
must  show  that  the  defendant  is  not 
within  one  of  the  classes  excepted  from 
the  operation  of  the  Act,  either  by  a  nega- 
tive averment  to  that  effect  or  by  a  direct 
averment  of  his  principal  business.  In  re 
Columbia  Real-Estate  Co.,  (D.  C.  Ind. 
1900)  101  Fed.  965,  4  Am.  Bankr.  Rep. 
411;    In  re  Taylor,    (C.   C.   A.   7th   Cir. 

1900)  102  Fed.  728,  4  Am.  Bankr.  Rep. 
515;  In  re  Elmira  Steel  Co.,  (N.  D.  N.  Y. 

1901)  109  Fed.  456,  5  Am.  Bankr.  Rep. 
484;  Green  River  Deposit  Bank  v.  Craig, 
(W.  D.  Ky.  1901)  110  Fed.  137,  6  Am. 
Bankr.  Rep.  381;  In  re  Bellah,  (D.  C. 
Del.  1902)  116  Fed.  69,  8  Am.  Bankr.  Rep. 
310;  Beach  t;.  Macon  Grocery  Co.,  (C.  C.  A. 
5th  Cir.  1903)  120  Fed.  736,  9  Am.  Bankr. 
Rep.  762;  In  re  Mero,  (D.  C.  Conn.  1904) 

128  Fed.  630,  12  Am.  Bankr.  Rep.  171; 
Callison  v.  Brake,  (C.  C.  A.  5th  Cir.  1904) 

129  Fed.  196,  11  Am.  Bankr.  Rep.  797; 
In  re  Brett,  (D.  C.  N.  J.  1904)  130  Fed. 
981,  12  Am.  Bankr.  Rep.  492;  Woolford 
f.  Diamond  State  Steel  Co.,  (D.  C.  Del. 
1905)  138  Fed.  582,  15  Am.  Bankr.  Rep. 
33;  In  re  Callison,  (S.  D.  Fla.  1903)  130 
Fed.  987,  12  Am.  Bankr.  Rep.  344;  In  re 
Blumberg,  (E.  D.  Pa.  1904)  133  Fed.  845, 
13  Am.  Bankr.  Rep.  343;  In  re  White, 
(E.  D.  Pa.  1905)  135  Fed.  199,  14  Am. 
Bankr.  Rep.  241;  Rise  i*.  Bordner,  (M.  D. 
Pa.  1905)  140  Fed.  566,  15  Am.  Bankr. 
Rep.  297;  Edelstein  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1906)  149  Fed.  636,  17  Am. 
Bankr.  Rep.  649;  Matter  of  Levintrston, 
(D.  C.  Hawaii  1905)  13  Am.  Bankr.  Rep. 
357;  In  re  Lackow,  (E.  D.  Pa.  1905)  15 
Am.  Bankr.  Rep.  826. 

Thus  it  is  necessary  to  aver,  in  a  peti- 
tion for  involuntary  bankruptcy,  that  the 
alleged  bankrupt  is  not  a  wa<;c-earner, 
nor  enpa^^ed  chielly  in  farming  or  the  till- 
age of  the  soil,  unless  the  other  averments 


sufficiently  exclude  the  fact  of  such  occu- 
pation. In  re  Bellah,  (D.  C.  Del.  1902) 
116  Fed.  69,  8  Am.  Bankr.  Rep.  310; 
Matter  of  Levingston,  ( D.  C.  Hawaii  1905 ) 
13  Am.  Bankr.  Rep.  357. 

Petition  subject  to  demurrer. —  A  peti- 
tion in  involuntary  bankruptcy  which  does 
not  show  the  business  of  the  defendant, 
or  that  he  does  not  come  within  the  ex- 
cepted classes,  is  subject  to  demurrer  on 
such  grounds.  In  re  Taylor,  (C.  C.  A. 
7th  Cir.  1000)  102  Fed.  728,  4  Am.  Bankr. 
Re'>.  515. 

Number  of  creditors  and  amount  of 
claims. —  A  petition  in  involuntary  bank- 
ruptcy proceedings  must  aver  the  exist- 
ence of  the  number  of  creditors,  and  the 
amount  of  claims,  necessary  to  warrant 
the  filing  of  such  petition.  In  re  Tierre, 
(S.  D..  N.  Y.  1899)  95  Fed.  425,  2  Am. 
Bankr.  Rep.  493;  In  re  Blair,  (S.  D.  N.  Y. 
1900)  99  Fed.  76,  3  Am.  Bankr.  Rep.  588; 
In  re  Ma.son,  (W.  D.  X.  C.  1900)  99  Fed. 
256,  3  Am.  Bankr.  Rep.  699 ;  In  re  Rogers 
Milling  Co.,  (W.  D.  Ark.  1900)  102  Fed. 
087,  4  Am.  Bankr.  Rep.  540;  In  re  Gil- 
lette, (W.  D.  N.  Y.  1900)  104  Fed.  769, 
5  Am.  Bankr.  Kep.  119;  In  re  Plotke, 
(C.  C.  A.  7th  Cir.  1900)  104  Fed.  964,  5 
Am.  Bankr.  Rep.  175;  In  re  Mammouth 
Pine  Lumber  Co.,  (W.  D.  Ark.  1901)  109 
Fed.  308,  6  Am.  Bankr.  Rep.  84;  In  re 
Brown.  (E.  D.  Mo.  1901)  111  Fed.  979, 
7  Am.  Bankr.  Rep.  102;  In  re  Independent 
Thread  Co.,  (D.  C.  N.  J.  1902)  113  Fed. 
998,  7  Am.  Bankr.  Rep.  704;  In  re  Stein, 
(E.  D.  Pa.  1904)  130  Fed.  377,  12  Am. 
Bankr.  Rep.  364;  Moulton  v.  Coburn, 
(C.  C.  A.  1st  Cir.  1904)  131  Fed.  201, 
12  Am.  Bankr.  Rep.  553;  In  re  White, 
(E.  D.  Pa.  1905)  135  Fed..  199,  14  Am. 
Bankr.  Rep.  241 ;  In  re  Plymouth  Cordage 
Co.,  (C.  C.  A.  8th  Cir.  1905)  135  Fed. 
1000,  13  Am.  Bankr.  Rep.  666;  In  re  Tri- 
belhom,  (C.  C.  A.  2d  Cir.  1905)  137  Fed. 
3,  14  Am.  Bankr.  Rep.  492;  In  re  Lackow, 
(E.  D.  Pa.  1905)  140  Fed.  573,  14  Am. 
Bankr.  Rep.  514;  C.  C.  Taft  Co.  v.  Century 
Sav.  Bank,  (C.  C.  A.  8th  Cir.  1905)  141 
Fed.  369,  15  Am.  Bankr.  Rep.  594 ;  In  re 
Blount,  (E.  D.  Ark.  1906)  142  Fed.  26.;, 
16  Am.  Bankr.  Rep.  97;  In  re  Hughes. 
(S.  D.  N.  Y.  1910)  183  Fed.  872;  In  re 
Stone,  (E.  D.  Pa.  1913)  206  Fed.  356; 
In  re  Norcross,  (W.  D.  Mo.  1899)  1  Am. 
Bankr.  Rep. -646;  In  re  Cain,  (1st.  D.  111. 
1899,  2  Am.  Bankr.  Rep.  378. 

The  actual  amount  due  to  petitioners  is 
immaterial^  providing  they  are  creditors 
to  an  extent  sufficient  to  satisfy  the  Act. 
In  re  Hughes,  (S.  D.  N.  Y.  1910)  183  Fed. 
872. 

Where  a  petition  shows  on  its  face  a 
sufficient  petitioning  creditor,  and  there 
is  established  upon  the  trial  a  sufficient 
petitioning  creditor,  the  absence  of  a  stat<*- 
ment  of  amount  in  the  petition  may  bo 
disregarded.  In  re  Pangborn,  (W.  D. 
Mich.  1910)   185  Fed.  673. 

To  entitle  less  them  three  creditors  ta 
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maintain  a  petition  in  involuntary  bank- 
ruptcy, it  must  appear  that  tliere  were 
less  than  twelve  crcniitors  at  the  date  of 
the  filing  of  the  petition.  Moulton  v.  Co- 
burn,  (C.  C.  A.  1st  Cir.  IIKIM  131  Fed. 
201,    12   Am.   Bankr.   Rep.   553. 

The  statutory  right  of  a  single  or  editor 
to  have  his  debtor  adjudged  a  bcmkru/pt 
exists  only  under  special  circumstances, 
namely,  that  his  claim  shall  be  sutlicieut 
in  amount,  and  that  all  of  the  creditors 
shall  be  less  than  twelve.  Moulton  v. 
Coburn,  (C.  C.  A.  1st  Cir.  1004)  131  Fed. 
201,  12  Am.  Bankr.  Rep.  553. 

Time  to  ascertain  number  of  creditors 
and  amount  of  claims. —  The  time  of  the 
adjudication  in  bankruptcy,  and  not  the 
time  of  the  institution  of  the  proceedings, 
is  the  time  to  test  the  suiliciency  of  the 
number  of  the  petitioning  creditors,  and 
of  the  amount  of  their  claims,  to  warrant 
the  adjudication.  In  re  Plymouth  Cord- 
age Co.,  (C.  C.  A.  8th  Cir.  1905)  135  Fed. 
1000,  13  Am.  Bankr.  Rep.  665. 

Creditors  competent  to  joint  in  a  peti- 
tion subsequent  to  its  filing,  who  are  other- 
wise competent  to  appear,  may  be  counted 
in  making  up  the  number  of  creditors  and 
amoimt  of  claims  required  by  this  section. 
In  re  Romanow,  (1899)  92  Fed.  510;  In  re 
Mercur,    (1899)    95  Fed.  634. 

Preferred  creditors  counted. —  Since  the 
claims  of  preferred  creditors  are  provable 
debts  on  surrender  or  recovery  of  the 
preference,  they  must  be  taken  into  ac- 
count in  determining  the  amount  of  in- 
debtedness. In  re  Tierre,  (S.  D.  X.  Y. 
1899)  95  Fed.  425;  In  re  McMurtrey, 
(W.  D.  Tex.  1905)  142  Fed.  853,  15  Am. 
Bankr.  Rep.  427;  In  re  Jacobson,  (D.  C 
Mass.   1909)  .181  Fed.  870. 

Nature  of  claims. —  If  the  petitioning 
creditors  have  claims  sufficient  in  number 
and  amount  specified  in  section  596,.  to 
support  the  proceedings,  they  are  entitled 
to  proceed,  even  though  it  be  against  the 
wish  of  a  much  larger  number  of  creditors 
representing  a  vastly  greater  amount  of 
indebtedness.  In  re  Smith,  (N.  D.  Cal. 
1913)    209  Fed.  91. 

Debtor  cannot  evade  statute  by  transfer. 
—  An  insolvent  having  more  than  twelve 
creditors  cannot  defeat  bankruptcy  pro- 
ceedings against  him  by  transferring  his 
property  for  the  benefit  of  some  of  his 
creditors,  leaving  less  than  three  unpro- 
vided for,  but  leaving  them  to  be  counted 
80  that  those  remaining  will  be  insufficient 
in  number  to  maintain  a  petition  in  bank- 
ruptcy. In  re  Blount,  (E.  1).  Ark.  1906) 
142  Fed.  263,  16  Am.  Bankr.  Rep.  97. 
See  also  In  re  Jacobson,  (D.  C.  Mass. 
1909)   181  Fed.  870. 

Ayerment  of  commission  of  act  of  bank- 
ruptcy.—  The  petition  must  allege  the 
commission  of  an  act  of  bankruptcy  by 
the  debtor;  and  such  averment  must  be 
supported  by  such  allerrations  of  fact  as 
are  essential  to  brin«;  the  proceeding 
within  the  language  of  the  statute.    Davis 


V.  Stevens,  (D.  C.  S.  D.  1900)  104  Fed. 
235,  4  Am.  Bankr.  Rep.  763;  In  re  Ewing, 
(C.  C.  A.  2d  Cir.  1902)  115  Fed.  707, 
8  Am.  Bankr.  Rep.  269;  Bradley  Timber 
Co.  V.  White,  (O.  C.  A.  5th  Cir.  1903) 
121  Fed.  779,  10  Am.  Bankr.  Rep.  329; 
In  re  Nusbaum,  (N.  D.  N.  Y.  1907)  152 
Fed.  835,  18  Am.  Bankr.  Rep.  598.  See 
also  Seaboard  Steel  Casting  Co.  v.  William 
R.  Trigg  Co.,  (E.  D.  Va.  1903)  124  Fed. 
75,  10  Am.  Bankr.  Rep.  594;  In  re  Vetter- 
man,  (D.  C.  N.  U.  1905)  135  Fed.  443,  14 
Am.  Bankr.  Rep.  245;  In  re  Stone,  (E.  D. 
Pa.  1913)  206  Fed.  356;  In  re  Louisell 
Lumber  Co.,  (C.  C.  A.  5th  Cir.  1913)  209 
Fed.  784.  And  see  generally  the  annota- 
tion under  the  several  subdivisions  of 
section  3a  as  to  what  constitutes  acts  of 
bankruptcy,  and  the  constituent  elements 
thereof. 

May  allege  several  acts  of  bankruptcy. 
—  A  petition  is  not  objectionable  for  the 
joinder  of  several  acts  of  bankruptcy 
which  are  known  to  the  creditors,  and 
which  were  committed  by  the  insolvent 
within  four  months  prior  to  the  filing 
of  the  petition.  Bradley  Tinxber  Co.  t;. 
White,  (C.  C.  A.  5th  Cir.  1903)  121  Fed. 
779,  10  Am.  Bankr.  Rep.  329;  In  re  Nuft- 
baum,  (N.  D.  X.  Y.  1907)  162  Fed.  836, 
18  Am.  Bankr.  Rep.  698. 

Sufficiency  of  averment. —  An  allegation 
of  the  commission  of  an  act  of  bankruptcy 
in  a  creditors'  petition  should  state  the 
specific  fact  relied  on,  with  time,  place, 
and  circumstances,  so  that  the  alleged 
bankrupt  may  'be  distinctly  apprised  of 
what  he  is  required  to  answer.  Therefore 
an  allegation  that  the  defendant  com- 
mitted various  and  sundry  acts  of  bank- 
ruptcy by  paying  several  of  his  creditors 
various  sums  of  money  while  insolvent, 
with  intent  to  give  preferences,  without 
stating  the  names  of  the  creditors  or  the 
sums  so  paid,  is  wholly  insufficient.  Clark 
V.  Henne,  (C.  C.  A.  5th  Cir.  1904)  127 
Fed.  288,  11  Am.  Bankr.  Rep.  683. 

Petitioning  creditors  are  'bound  to  as 
full  a  disclosure  in  their  petition  in  re- 
spect to  the  acts  of  bankruptcy  charged 
as  their  information  enables  them  to 
make,  supplemented  by  an  explanation  of 
its  lack  of  completeness,  so  far  as  it  may 
be  thus  lacking,  and  their  case  must  rest 
on  something  more  than  rumor  or  vague 
hearsay  or  mere  suspicion.  In  re  Blum- 
berg,  (E.  D.  Pa.  1904)  133  Fed.  845,  13 
Am.  Bankr.  Rep.  343. 

Language  of  Act  insufficient, —  Allega- 
tions of  acts  of  bankruptcy,  in  an  involun- 
tary petition,  in  the  language  of  the  Aet> 
without  setting  forth  any  other  facts  or 
circumstances,  are  usually  iuisufficient. 
In  re  Hark,  (E.  D.  Pa.  1905)  136  Fed. 
603,   14  Am.  Bankr.  Rep.  400. 

Averment  of  intent. —  It  is  well  settled 
tliat  general  averments  without  any  speci- 
fication sufiicient  to  apprise  the  alleged 
bankrupt  of  the  charge  against  him  so  as 
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to  enable  him  to  answer  it  are  not  suffi- 
cient. Thus  an  averment  that  the  bank- 
rupt had  made  transfers  to  hinder,  delay 
or  defraud  creditors  and  transfers  with 
intent  to  prefer  creditors  was  lield  to  be 
Insufficient  where  there  was  no  speciflca* 
tion  of  any  of  the  acts  and  no  facts  in 
relation  thereto  set  forth.  Jn  re  Condon, 
(C.  C.  A.  2d  Cir.  1913)  209  Fed.  800; 
In  re  Rosenblatt,  (C.  C.  A.  2d  Cir.  1912) 
193  Fed.  638. 

An  averment  that,  "  while  insolvent,  the 
debtors  transferred  portions  of  their  prop- 
erty to  one  or  more  of  their  creditors, 
with  intent  to  prefer  such  creditors  over 
their  other  creditors,"  has  been  held  to 
be  insufficient  because  of  the  failure  to 
specifically  state  the  particulars  of  such 
transfer,  by  describing  the  property  trans- 
ferred, and  when  and  to  whom  the  same 
was  made.  Conway  v.  German,  (C.  C.  A. 
4th  Cir.  1908)  166  ]Fed.  67,  21  Am.  Bankr. 
Rep.  677. 

In  the  case  of  In  re  Ewing,  C.  C.  A. 
2d  Cir.  1902)  115  Fed.  707,  8  Am.  Bankr. 
Rep.  269,  it  was  held  that  a  petition  alleg- 
ing payments  to  a  creditor  while  insolvent 
as  an  act  of  bankruptcy  was  demurrable, 
unless  it  further  averred  that  such  pay- 
ments were  made  with  intent  to  prefer 
such  creditor  over  the  other  creditors. 

Since  the  amendment  of  1910,  it  seems 
that  the  averment  should  be  as  to  a  rea- 
sonable cause  to  believe  that  the  trans- 
action would  effect  a  preference.  See 
section   60&. 

Fraudulent  concenJm^nt  may  be  shown 
as  well  by  circumstantial  as  by  direct 
evidence,  and  where  the  evidence  is  wholly 
circumstantial  it  is  impossible,  and  there- 
fore unnecessary,  to  aver  in  the  petition 
the  precise  details  of  the  act  of  conceal- 
ment. In  re  Bellah,  (D.  C.  Del.  1902) 
116  Fed.  69,  8  Am.  Bankr.  Rep.  310; 
In  re  Mero,  (D.  C.  Conn.  1904)  128  Fed. 
630,   12  Am.  Bankr.  Rep.   171. 

Preferential  payments. —  A  petition  in 
involuntary  bankruptcy,  which  alleges  as 
an  act  of  bankruptcy  preferential  pay- 
ments made  by  the  bankrupt  to  certain 
creditors  within  four  months  and  while 
insolvent,  should  set  out  the  names  of  the 
creditors  to  whom  such  payments  were 
made,  if  known;  but  if  the  petitioners  do 
not  know  their  names  the  petition  is  good, 
although  it  may  only  aver  in  general 
terms  that  the  payments  were  made,  add- 
ing a  sufficient  reason  why  a  more  specific 
allegation  is  not  possible.  In  re  Lackow, 
(E.  D.  Pa.  1905)  140  Fed.  573,  14  Am. 
Bankr.   Rep.   514. 

Unnecessary  averments. —  Only  the  con- 
stituent elements  of  the  act  charged  need 
be  alleged;  thus,  where  insolvency  is  not 
essential  to  the  commission  of  an  act  of 
bankruptcy,  it  need  not  be  averred  in  the 
petition;  and  if  averred,  it  need  not  be 
proved.  See  George  M.  West  Co.  v.  Lea, 
(1899)    174  U.  S.  590,   19  S.  Ct.  836,  43 


U.  S.  (L.  ed.)  1098,  2  Am.  Bankr.  Rep. 
463. 

Amendment  of  petition. —  Under  its  gen- 
eral powers,  the  court  of  bankruptcy  may 
permit  the  amendment  of  involuntary  peti- 
tions in  bankruptcy,  to  the  same  extent 
as  amendments  of  pleadings  are  allowed  in 
other  proceedings;  and  such  amendments, 
when  allowed,  relate  back  to  the  filing  of 
the  original  petition.  Armstrong  r.  Fer- 
nandez, (1908)  208  U.  S.  324,  28  S.  Ct. 
419,  52  U.  S.  (L.  ed.)  514,  19  Am.  Bankr. 
Rep.  746;  In  re  Ogles,  (W.  D.  Tenn.  1899) 
93  Fed.  426,  1  Am.  Bankr.  Rep.  671; 
In  re  ClifTe,  (E.  D.  Pa.  1899)  94  Fed.  354, 
2  Am.  Bankr.  Rep.  317;  In  re  Hartman, 
(N.  D.  la.  1899)  96  Fed.  693;  In  re  Nel- 
son, (W.  D.  Wis.  1899)  98  Fed.  76,  2  Am. 
Bankr.  Rep.  556;  In  re  Mackey,  (D.  C. 
Del.  1901)  110  Fed.  355,  6  Am.  Bankr. 
Rep.  577;  In  re  Beerman,  (N.  D.  Ga. 
1901)  112  Fed.  662,  7  Am.  Bankr.  Rep. 
434;  In  re  Bellah,  (D.  C.  Del.  1902)  116 
Fed.  69,  8  Am.  Bankr.  Rep.  310;  In  re 
Mercur,  (0.  C.  A.  3d  Cir.  1903)  122  Fed. 
384,  10  Am.  Bankr.  Rep.  605,  (E.  D.  Pa. 
1899)  2  Am.  Bankr.  Rep.  626;  Beach  v, 
Macon  Grocery  Co.,  (C.  C.  A.  5th  Cir. 
1903)  125  Fed.  736,  9  Am.  Bankr.  Rep. 
762;  In  re  Vastbinder,  (M.  D.  Pa.  1903) 
126  Fed.  417,  11  Am.  Bankr.  Rep.  118; 
In  re  Mero,  (D.  C.  Conn.  1904)  128  Fed. 
630,  12  Am.  Bankr.  Rep.  171;  In  re  Riggs 
Restaurant  Co.,  (C  C.  A.  2d  Cir.  1904) 
130  Fed.  691,  11  Am.  Bankr.  Rep.  508; 
In  re  Blumberg,  (E.  D.  Pa.  1904)  133 
Fed.  845,  13  Am.  Bankr.  Rep.  343;  In  re 
White,  (E.  D.  Pa.  1905)  135  Fed.  200, 
14  Am.  Bankr.  Rep.  241;  In  re  Shoesmith, 
(C.  C.  A.  7th  Cir.  1905)  136  Fed.  684, 
13  Am.  Bankr.  Rep.  645;  In  re  Plymouth 
Cordage  Co.,  (C.  C.  A.  8th  Cir.  1905)  135 
Fed.  1000,  13  Am.  Bankr.  Rep.  665;  In  re 
Haff,  (C.  C.  A.  2d  Cir.  1905)  136  Fed.  78, 
13  Am.  Bankr.  Rep.  362;  Wilder  v.  Wutts, 
(D.  C.  S.  C.  1905)  138  Fed.  426,  15  Am 
Bankr.  Rep.  67;  Woolford  v.  Diamond 
State  Steel  Co.,  (D.  C.  Del.  1905)  138 
Fed.  682,  15  Am.  Bankr.  Rep.  31;  Chi- 
cago Motor  Vehicle  Co.  v.  American  Oak 
Leather  Co.,  (7th  Cir.  1905)  141  Fed.  518, 
72  C.  C.  A.  576,  15  Am.  Bankr.  Rep.  804; 
In  re  Hark,  (E.  D.  Pa.  1905)  142  Fed. 
279;  Gleason  r.  Smith,   (C.  C.  A.  3d  Cir. 

1906)  145  Fed.  895,  16  Am.  Bankr.  Rep. 
602;    In  re  Pure  Milk   Co.,    (S.   D.  Ala. 

1907)  154  Fed.  682,  18  Am.  Bankr.  Rep. 
735;  In  re  Crenshaw,  (S.  D.  Ala.  1907) 
156  Fed.  638,  19  Am.  Bankr.  Rep.  502; 
In  re  Hammond,  (E.  D.  N.  Y.  1908)  163 
Fed.  548,  20  Am.  Bankr.  Rep.  776;  Con- 
way V.  German,  (C.  C.  A.  4th  Cir.  1908) 
166  Fed.  67,  21  Am.  Bankr.  Rep.  577; 
Ryan   v.   Hendricks,    (C.    C.   A.    7th   Cir. 

1908)  166  Fed.  94,  21  Am.  Bankr.  Rep. 
570;  Iowa  First  State  Bank  v.  Haswell, 
(C.  C.  A.  8th  Cir.  1909)  174  Fed.  209, 
23  Am.  Bankr.  Rep.  330;  iMillan  v.  Ex- 
change Bank,  (C.  C.  A.  4th  Cir.  1910) 
183   Fed.  753;   In  re  Richardson,    (D.  C. 
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Mass.  1911)  192  Fed.  50;  In  re  Louisell 
Lumber  Co.,  (C.  C.  A.  5th  Cir.  1913)  209 
Fed.  784. 

But  the  rule  that  an  amendment  will 
relate  back  so  as  to  take  eflfect  as  of  the 
date  when  the  original  petition  is  filed, 
does  not  apply  where  the  amendment  sets 
up  a  new  cause  of  action  or  where  to 
cause  it  to  relate  back  would  deprive  an 
adverse  party  of  a  substantial  right  on 
which  no  attack  was  made  in  the  original 
pleading.  Tn  re  Louisell  Lumber  Co., 
(C.   C.   A.   5th   Cir.   1913)    209  Fed.   784. 

While  rule  11  of  the  general  orders  in 
bankruptcy  deals  nnth  amendments  to  a 
petition  and  schedules,  it  was  not  intended 
to  abrogate  or  restrict  the  court's  general 
power  of  amendment  in  other  respects. 
In  re  Bellah.  (D.  C.  Del.  1902)  116  Fed. 
69.  8  Am.  Bankr.  Rep.  310. 

Discretion  of  court. —  The  whole  matter 
of  permitting  or  refusing  amendments  in 
bankruptcy  proceedings  in  the  federal 
courts  rests  entirely  in  the  sound  judicial 
discretion  of  the  lower  court,  and,  in  ac- 
cordance with  the  general  rule,  its  deci- 
sion will  not  be  interfered  w-ith  by  a  re- 
viewing court,  unless  abuse  of  discretion 
has  been  shown.  Sabin  r.  Blake-McFall 
Co.,  (C.  C.  A.  9th  Cir.  1915)  223  Fed. 
501. 

Effect  on  four  months  period. — ^The  date 
of  the  amendment  must  be  taken  as  the 
date  from  which  the  four  months  period 
of  section  35  is  to  be  calculated.  In  re 
Condon,  (C.  C.  A.  2d  Cir.  1913)  209  Fed. 
800. 

Amendment  of  statement  of  facts. — 
Thus  a  petition  in  involuntary  bankruptcy 
may  be  amended  to  set  forth  more  fully 
and  clearly  the  facts  which  show  that  an 
adjudication  should  be  made.  Eyan  v, 
Hendricks,  (C.  C.  A.  7th  Cir.  1908)  16« 
Fed.  94,  21  Am.  Bankr.  Rep.  570. 

Amendment  to  show  claims  of  petition- 
ers.—  And  a  petition  may  be  amended  to 
describe  more  fully  and  in  detail  the 
claims  of  the  petitioners,  if  deemed  in- 
sufficient in  that  respect.  Conway  v.  Ger- 
man, (C.  C.  A.  4th  Cir.  1908)  166  Fed.  67, 
21  Am.  Bankr.  Rep.  577. 

Amendment  to  correct  name. —  So,  also, 
the  court  may  permit  the  amendment  of 
an  involuntary  petition,  correcting  the 
name  of  the  alleged  bankrupt  Gleason 
r.  Smith,  (C.  C.  A.  3d  Cir.  1906)  145  Fed. 
895,   16  Am.  Bankr.  Rep.  602. 

Amended  petition  cannot  be  converted 
into  an  original. —  An  amended  petition 
in  bankruptcy  executed  as  such  by  a  cred- 
itor to  be  filed  in  proceedings  previously 
instituted,  cannot,  after  such  execution, 
and  after  the  proceedings  have  been  dis- 
missed by  the  court,  be  converted  into  an 
original  petition  by  striking  out  the  word 
"  amended,"  and  be  made  the  l)asis  of  a 
new  and  independent  proceeding;  and 
where  it  has  been  so  filed  it  will  be  dis- 
missed on  tlie  facts  being  madq  to  appear 


to  the  court.  In  re  Hyde,  etc.,  Mfg.  Co., 
(E.  D.  N.  Y.  1900)  103  Fed.  617,  4  Am. 
Bankr.  Rep.  602. 

Amendment  of  fatal  defects. —  Where 
the  petition  is  fatally  defective,  an  amend- 
ment thereof  will  not  be  allowed,  unless 
the  cause  of  the  error  in  the  original  peti- 
tion is  shown,  as  required  by  General 
Order  in  Bankruptcy  No.  11.  White  r. 
Bradley  Timber  Co.,  (S.  D.  Ala.  1902)  116 
Fed.  768,  8  Am.  Bankr.  Rep.  671;  Wilder 
t?.  Watts,  (D.  C.  S.  C.  1905)  138  Fed.  426, 
15  Am.  Bankr.  Rep.  57;  Woolford  r.  Dia- 
mond State  Steel  Co.,  (D.  C.  Del.  1905) 
138  Fed.  582,  15  Am.  Bankr.  Rep.  31; 
In  re  Portner,  (E.  D.  Pa.  1907)  149  Fed. 
799,  18  Am.  Bankr.  Rep.  89;  In  re  Pure 
Milk  Co.,  (S.  D.  Ala.  1907)  154  Fed.  682, 
18  Am.  Bankr.  Rep.  735.  See  also  In  re 
Sears,  (C.  C.  A.  2d.  Cir.  1902)  117  Fed. 
294,  8  Am.  Bankr.  Rep.  713. 

Jurisdictional  defects. —  Where  a  suffi- 
cient cause  therefor  is  shown  the  federal 
courts  have  power  to  permit  amendments 
of  pleadings  by  the  insertion  or  correction 
of  jurisdictional  as  well  as  other  aver- 
ments. In  re  Blair,  (S.  D.  N.  Y.  1900) 
99  Fed.  76,  3  Am.  Bankr.  Rep.  588;  In 
re  Plymouth  Cordage  Co.,  (C.  C.  A.  8th 
Cir.  1905)  135  Fed.  1000,  13  Am.  Bankr. 
Rep.  665;  In  re  Hammond,  (E.  D.  N.  Y. 
1908)  163  Fed.  648,  20  Am.  Bankr.  Rep. 
776. 

And  it  has  been  held  that  jurisdictional 
defects  in  bankruptcy  proceedings  should 
be  considered  by  the  court,  even  though 
called  to  its  attention  by  creditors  having 
no  standing  to  contest  the  adjudication 
on  its  merits.  In  re  New  York  Timnel 
Co.,  (C.  C.  A.  2d  Cir.  1908)  166  Fed.  284, 
21  Am.  Bankr.  Rep.  531. 

But  it  was  held  that  leave  to  amend 
should  not  be  granted  where  the  effect 
will  be  to  withdraw  the  administration 
of  the  property  from  the  then  Circuit 
Court,  unless  for  cogent  reasons.  Wool- 
ford  V.  Diamond  State  Steel  Co.,  (D.  C. 
Del.  1905)  138  Fed.  682,  15  Am.  Bankr. 
Rep.  31. 

Amendment  of  allegation  as  to  act  of 
bankruptcy. —  The  averments  as  to  the 
acts  of  bankruptcy  charged  in  the  petition 
may  be  amended  so  as  to  cure  any  defect 
therein.  In  re  Laughlin,  (N.  D.  la.  1899) 
96  Fed.  589,  3  Am.  Bankr.  Rep.  1 ;  In  re 
Hark,  (E.  D.  Pa.  1905)  142  Fed.  279; 
Iowa  First  State  Bank  v.  Haswell,  ( 0.  C.  A. 
8th  Cir.  1909)  174  Fed.  209,  23  Am. 
Bankr.  Rep.  330. 

Additional  acts  of  bankruptcy  may  also, 
in  the  discretion  of  the  court,  be  inserted 
by  amendment.  In  re  Mercur,  (E.  D.  Pa. 
1899)  95  Fed.  634,  2  Am.  Bankr.  Rep. 
626;  In  re  Lange,  (S.  D.  N.  Y.  1899)  97 
Fed.  197,  3  Am.  Bankr.  Rep.  231 ;  In  re 
Miller,  (W.  D.  N.  Y.  1900)  104  Fed.  764: 
In  re  Nusbaum,  (N.  D.  N.  Y.  i907)  152 
Fed.  835,  18  Am.  Bankr.  Rep.  598;  Pitts- 
burgh   Laundry    Supply    Co.    t*     Imperial 
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Laundry  CJo.,  (C.  C.  A.  3d  Cir.  1907)  154 
Fed.  662,  18  Am.  Bankr.  Rep.  756;  In  re 
Cleary,  (E.  D.  Pa.  1910)    179  Fed.  990. 

But  where  a  proposed  amendment  to  an 
inToluntary  bankruptcy  petition  seeke  to 
plead  alleged  acts  of  bankruptcy  occurring 
subsequently  to  those  stated  in  the  orig- 
inal petition,  which  must  have  been  known 
to  some  of  the  original  petitioners  at  the 
time  such  original  petition  was  filed,  and 
the  alleged  amendment  is  not  served  on 
the  bankrupt,  and  no  excuse  is  offered  why 
the  acts  sought  to  be  so  pleaded  were 
omitted  from  the  original,  petition,  leave 
to  file  such  amendment  will  be  denied. 
Wilder  v.  Watts.  (D.  C.  R.  C.  1905)  138 
Fed.  426,  15  Am.  Bankr.  Rep.  57. 

It  has  also  been  held  that  the  original 
bankruptcy  petition  cannot  be  amended  by 
setting  out  acts  of  bankruptcy  not  therein 
referred  to,  and  occurring  more  than  four 
months  before  the  application  for  an  order 
allowing  the  amendment.  In  re  HafT, 
(2d  Cir.  1905)  136  Fed.  78,  68  C.  C.  A. 
«46,  13  Am.  Bankr.  Rep.  362;  In  re  Pure 
Milk  Co.,  (S.  D.  Ala.  1907)    154  Fed.  682. 

18  Am.  Bankr.  Rep.  735;  Walker  v.  Wood- 
side,  (C.  C.  A.  9th  Cir.  1908)  164  Fed. 
680,  21   Am.  Bankr:  Rep.   132. 

Ajnendment  of  allegation  as  to  amena- 
bility of  debtor. —  Averments  showing  the 
amenability  of  the  debtor  to  bankruptcy 
proceedings  may  also  be  permitted.  Arm- 
strong V.  Fernandez,  (1908)  208  U.  S. 
324,  28  S.  Ct.  419,  52  U.  S.   (L.  ed.)   514, 

19  Am.  Bankr.  Rep.  746;  Beach  v.  Macon 


Grocery  Co.,  (C.  C.  A.  5th  Cir.  1903)  120 
Fed.  736,  9  Am.  Bankr.  Rep.  762;  In  re 
Brett,  (D.  C.  N.  J.  1904)  130  Fed.  981, 
12  Am.  Bankr.  Rep.  492;  In  re  White, 
(E.  D.  Pa.  1906)  135  Fed.  199,  14  Am. 
Bankr.  Rep.  241;  In  re  Plymouth  Cordage 
Co.,  (C.  C.  A.  8th  Cir.  1905)  135  Fed. 
1000,  13  Am.  Bankr.  Rep.  665;  In  re 
Crenshaw,  (S.  D.  Ala.  1907)  156  Fed.  638, 
19  Am.  Bankr.  Rep.  502;  Conway  v.  (Jer- 
man,  (C.  C.  A.  4th  Cir.  1908)  166  Fed. 
67,  21  Am.  Bankr.  Rep.  577;  In  re  Marion 
Contract,  etc.,  Co.,  (W.  D.  Ky.  1909)  166 
Fed.  618,  22  Am.  Bankr.  Rep.  81. 

Time  when  amendment  may  be  made. — 
For  the  purpose  of  curing  ordinary  defects 
and  omissions  an  amendment  will  be  al- 
lowed at  any  time  during  the  pendency 
of  the  proceedings,  such  allowance  being 
within  the  legal  discretion  of  the  court. 
In  re  Mercur,  (E.  D.  Pa.  1902)  116  Fed. 
655,  8  Am.  Bankr.  Rep.  275 ;  In  re  Mercur, 
(C.  C.  A.  3d  Cir.  1903)  122  Fed.  384,  10 
Am.  Bankr.  Rep.  505;  Hark  v.  C.  M. 
Allen  Co.,  (C.  C.  A.  3d  Cir.  1906)  146 
Fed.  665,  17  Am.  Bankr.  Rep  3 ;  Millan  v. 
Exchange  Bank,  (C.  C.  A.  4th  Cir.  1910) 
183   Fed.   753. 

Verification. — ^Although  a  verification  of 
a  petition  in  involuntary  bankruptcy  is 
insufficient,  nevertheless  the  defect  is  not 
jurisdictional  and  may  be  cured  by  amend- 
ment. The  infirmity  will  not  work  a  dis- 
missal of  the  petition.  Sabin  V.  Blake- 
McFall  Co.,  (C.  C.  A.  9th  Cir.  1915)  223 
Fed.  501. 


c  [Petitions  in  duplicate.]  Petitions  shall  be  filed  in  duplicate,  one  copy 
for  the  clerk  and  one  for  service  on  the  bankrupt.    [  (1898)  30  Stat,  L,  661.] 


As  to  time  of  filing  petition,  see  section 
3&. 

Filing  of  petition  —  Piling  in  duplicate, 
—  The  statute  requires  the  filing  within 
the  specified  period  of  four  months  of  a 
petition  in  duplicate;  one  copy  for  the 
clerk  and  the  other  for  service  on  the 
alleged  bankrupt.  In  re  Stevenson,  (D.  C. 
Del.  1809)  94  Fed.  Ill,  2  Am.  Bankr.  Rep. 
66;  In  re  Dupree,  (E.  D.  X.  C.  1899)  97 
Fed.  28,  8  Am.  Bankr.  Rep.  321  note; 
In  re  8yke.s,  (W.  D.  Tenn.  1901)  106  Fed. 
669,  6  Am.  Bankr.  Rep.  264;  In  re  Bellah, 
(D.  C.  Del.  1902)  116  Fed.  69,  8  Am. 
Bankr.  Rep.  310;  In  re  Wolf,  (D.  C. 
N.  J.  1899)  2  Am.  Bankr.  Rep.  322;  Mat- 
ter of  Levingston,  (D.  C.  Hawaii  1905) 
13  Am.  Bankr.  Rep.  357. 

A  paper  is  said  to  he  on  file  when  it  is 
delivered  to  the  proper  officer  to  be  kept 
on  file.  In  re  Von  Borcke,  (1899)  94 
Fed.  352. 

The  petition  should  be  filed  with  the 
clerk  and  not  sent  to  the  judge  directly. 
In  re  Sykes,   (1901)    106  Fed.  669. 

W^aiver. —  The  objection  that  a  peti- 
tioner in  bankruptcy  failed  to  file  a  dupli- 
cate of  his  petition  is  waived  by  an  answer 


by  the  bankrupt  within  four  months  of 
the  alleged  acts  of  bankruptcy  without 
presenting  the  objection.  In  re  Plymouth 
Cordage  Co.,  (CCA.  8th  Cir.  1906)  135 
Fed.   1000,  13  Am.  Bankr.  Rep.  665. 

Two  originals  unnecessary. —  In  Millan 
V.  Exchange  Bank,  (C.  C.  A.  4th  Cir. 
1910)  183  Fed.  753,  it  was  held  that  the 
statute  is  fully  satisfied  when  an  original 
and  a  copy  are  both  filed  in  the  clerk's 
office  before  the  expiration  of  the  four 
months'  period. 

'*  In  -  duplicate  "  means  one  petition  in 
the  form  of  two  duplicate  originals.  In  re 
Stevenson,  (1899)  94  Fed.  116;  In  re 
Bellah,  (1902)   116  Fed.  69. 

Promptness  desired. —  The  various  pro- 
visions of  the  Bankrupt  Act  clearly  dis- 
close a  legislative  intent  that  proceedings 
in  bankruptcy  shall  be  conducted  and 
closed  with  all  reasonable  expedition;  and, 
while  it  is  true  that  a  petition  may  be 
filed  at  such  time  on  the  last  day  of  the 
period  of  limitation  as  to  render  impos- 
sible either  the  service  or  issuance  of  proc- 
ess within  that  period,  it  was  nevertheless 
the  manifest  intention  of  Congress  that 
the  duplicate  copy  for  service  should  bi^ 
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filed  within  that  period,  ready  to  be  served 
with  all  convenient  speed.  In  re  Steven- 
son, (D.  C.  Del.  1899)  94  Fed.  Ill,  2  Am. 
Bankr.  Rep.  66. 

Vaoanoy  in  fridge's  office  immaterUU, — 
A  District  Court  does  not  cease  to  exist 
because  of  a  vacancy  in  the  office  of  judge, 
in  such  sense  that  proceedings  in  ba^- 
ruptcy  may  not  be  instituted  therein;  but 
in  such  cases  it  is  the  duty  of  the  clerk 
to  receive  and  file  the  petition  when 
offered,  and  it  seem«  that  he  may  also 
issue  a  subpoena  thereon,  tested  in  his  own 
name,  as  provided  by  R.  S.  sec.  911, 
title  JuDiciABY.  In  re  Urban,  etc..  Realty 
Title  Co.,  (D.  C.  N.  J.  1904)  132  Fed. 
140,  12  Am.  Bankr.  Rep.  687. 

Docket  should  show  filing. —  Under  Gen- 
eral Order  No.  1  in  bankruptcy,  providing 
that  "  the  clerk  shall  keep  a  docket " 
which  ^*  shall  contain  a  memorandum  of 
the  filing  of  the  petition,"  the  docket 
should  show  that  the  petition  was  filed  in 
duplicate,  as  required  by  the  statute,  if 
this  requirement  of  the  law  is  really  com- 
plied with.     In  re  Stevenson,  (D.  C.  Del. 


1899)  94  Fed.  Ill,  2  Am.  Bankr.  Rep.  66; 
In  re  Dupree,  (E.  D.  N.  C.  1899)  97  Fed. 
28,  8  Am.  Bankr.  Rep.  321  note.  See  also 
General  Orders  Nos.  1  and  2. 

Notice  to  creditors  unnecessary. —  The 
statute  not  having  provided  for  notice  to 
creditors  of  the  filing  of  a  petition  in 
bankruptcy,  such  notice  is  not  necessary. 
In  re  Billing,  (M.  D.  Ala.  1906)  146  Fed. 
395,  17  Am.  Bankr.  Rep.  80. 

The  failure  of  the  Bankruptcy  Act  to 
provide  for  notice  to  creditors  of  the  filing 
of  a  petition  in  voluntary  proceedings, 
does  not  deprive  such  creditors  of  their 
property  without  due  process  of  law,  in 
view  of  the  provisions  of  the  Act  for  ten 
days'  notice  of  the  first  meeting  of  cred- 
itors, and  of  each  of  the  subsequent  steps 
in  the  administration,  and  of  the  various 
provisions  relative  to  the  granting  of  a 
discharge,  and  for  revocation  of  the  same 
when  procured  by  fraud  or  not  warranted 
by  the  facts.  Hanover  Nat.  Bank  c, 
Moyses,  (1902)  186  U.  S.  181,  22  S.  Ct. 
857,  46  U.  S.  (L.  ed.)  1113,  8  Am.  Bankr. 
Rep.  1. 


d  [Notice  to  other  creditors  —  hearing  -^  dismissal.]  If  it  be  averred  in 
the  petition  that  the  creditors  of  the  bankrupt  are  less  than  twelve  in  num- 
ber, and  less  than  three  creditors  have  joined  as  petitioners  therein,  and  the 
answer  avers  the  existence  of  a  larger  number  of  creditors,  there  shall  be 
filed  with  the  answer  a  list  under  oath  of  all  the  creditors,  with  their 
addresses,  and  thereupon  the  court  shall  cause  all  such  creditors  to  be 
notified  of  the  pendency  of  such  petition  and  shall  delay  the  hearing  upon 
such  petition  for  a  reasonable  time,  to  the  end  that  parties  in  interest  shall 
have  an  opportunity  to  be  heard ;  if  upon  such  hearing  it  shall  appear  that 
a  sufficient  number  have  joined  in  such  petition,  or  if  prior  to  or  during 
such  hearing  a  sufficient  number  shall  join  therein,  the  case  may  be  pro- 
ceeded with,  but  otherwise  it  shall  be  dismissed.    [{1898)  30  Stat  L.  561.] 


'  Failure  to  aUege  number  of  creditors. — 
The  failure  of  an  Involuntary  petition 
filed  by  a  single  creditor  to  allege  that  the 
creditors  were  less  than  twelve  in  number 
does  not  deprive  the  court  of  jurisdiction 
where  three  creditors  with  provable  claims 
have  united  in  earlier  proceedings,  and  the 
bankrupt  does  not  deny  the  claims  of  such 
creditors,  nor  file  a  list  of  aU  of  his  cred- 
itors, with  their  addresses,  under  oath. 
In  re  Haflf,  (2d  Cir.  1905)  136  Fed.  78,  68 
C.  C.  A.  646,  13  Am.  Bankr.  Rep.  362. 

Determining  number  of  creditors. — 
Whether  the  number  of  creditors  of  an 
involuntary  bankrupt  is  less  than  twelve, 
so  as  to  entitle  a  single  creditor  to  file 
an  involuntary  petition,  is  to  be  deter- 
'mined  as  of  the  date  of  the  petition.  In  re 
Coburn,  (D.  C.  Mass.  1903)  126  Fed.  218, 
11  Am.  Bankr.  Rep.  212,  affirmed  (C.  C. 
.A.  1st  Cir.   1904)    131  Fed.  201. 

The  list  of  creditors  required  of  the 
defendant  debtor,  when  he  sets  up  as  a 
defense  to  a  petition  by  a  single  creditor 
that  the  number  of  his  creditors  is  more 
than  twelve,  should  contain,  besides  the 


bare  names  and  addresses  of  such  cred- 
itors, at  least  a  statement  of  the  amount 
due  each,  the  date  of  the  debt,  when  it  is 
due,  whether  due  by  note  or  account  or 
by  some  other  form  of  contract,  the  con- 
sideration therefor,  whether  owed  jointly 
with  another  as  partner  or  otherwise, 
and  such  full  particulars  as  wiU  enable 
the  petitioning  creditor  to  negotiate  with 
others  to  join  with  him  in  the  petition, 
and  save  the  necessity  and  cost  of  a  ref- 
erence to  ascertain  the  facts.  Gage  v. 
Bell,  (W.  D.  Tenn.  1903)  124  Fed.  371, 
10  Am.  Bankr.  Rep.  696. 

Reference  to  eettle  dispute. —  If  the  par- 
ticulars of  the  debts  shown  in  the  list  of 
creditors  filed  under  section  59d,  where 
it  is  alleged  by  the  debtor  that  his  debts 
are  more  than  twelve  in  number,  are  not 
disclosed  in  the  answer,  the  court  will, 
if  necessary,  refer  the  case  to  ascertain 
them,  and  thus  settle  any  dispute  between 
the  parties  concerning  them.  Gage  r. 
Bell,  (W.  D.  Tenn.  1903)  124  Fed.  371, 
10  Am.  Bankr.  Rep.  696. 
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e  [Oomputing  number  of  creditors  —  employees  and  relatives.]    In 

computing  the  number  of  creditors  of  a  bankrupt  for  the  purpose  of  deter- 
mining how  many  creditors  must  join  in  the  petition,  such  creditors  as  were 
employed  by  him  at  the  time  of  the  filing  of  the  petition  or  are  related  to 
him  by  consanguinity  or  affinity  within  the  third  degree,  as  determined  by 
the  common  law,  and  have  not  joined  in  the  petition,  shall  not  be  counted. 
[{1898)  30  Stat.  L.  562,] 


Purpose  of  section. —  Employees  and 
near  relatives  are  presumably  under  the 
influence  of,  or  at  least  in  sympathy  with, 
the  alleged  bankrupt.  If  these  may  be 
counted  as  creditors  to  defeat  a  proceed- 
ing by  less  than  three  creditors,  the  temp- 
tation will  often  exist  to  use  them  ficti- 
tiously for  such  purpose,  and  thus  to 
defeat  the  ends  of  the  Act.  Congress,  by 
the  provision  above  quoted,  says  that  this 
may  not  be  done,  and  plainly  indicates 
that  if  it  is  sought  to  oust  the  jurisdic- 
tion of  a  Bankruptcy  Court,  by  proof  that 
a  sufficient  number  of  creditors  out  of  the 
total  list  of  creditors  have  not  moved,  the 
latter  list  must  be  r^ade  up  of  those  who 
are  clearly  creditors,  not  those  who,  by 
reason  of  their  relationship  to  the  defend- 
ant, may  in  all  probability  be  only  color- 
ably  such.  The  intent  is  to  remove  the 
temptation  and  danger  of  using  employees 


and  relatives  by  way  of  defense.  Perkins 
V.  Dorman,  (D.  C.  N.  M.  1913)  206  Fed. 
858. 

Corporation  officers  may  be  counted 
against  it. —  Where  a  corporation  is  in- 
solvent, and  has  been  forced  by  reason  of 
its  insolvency  to  commit  acts  of  bank- 
ruptcy in  failing  to  vacate  executions 
levied  on  its  property,  the  fact 'that  direc- 
tors and  stockholders,  who  are  also  cred- 
itors join  with  other  creditors  in  a 
petition  to  have  it  adjudged  a  bankrupt 
in  order  to  secure  an  equitable  distribu- 
tion of  its  assets,  is  not  an  evidence  of 
bad  faith  or  collusion  which  will  avail 
the  execution  creditors  to  defeat  the  ad- 
judication. Wilkes  Barre  First  Nat.  Bank 
V.  Wyoming  Valley  Ice  Co.,  (M.  D.  Pa. 
1905)  136  Fed.  466,  14  Am.  Bankr.  Rep. 
448. 


/  [Appearance  of  creditors.]  Creditors  other  than  ori^nal  petitioners 
may  at  any  time  enter  their  appearance  and  join  in  the  petition,  or  file  an 
answer  and  be  heard  in  opposition  to  the  prayer  of  the  petition.  [  {1898) 
30  Stat.  L.  562.] 


Puipose  of  section. —  ''The  undoubted 
purpose  of  this  section  is  to  enable  cred- 
itors, others  than  original  petitioners,  to 
acquire  a  standing  in  the  proceedings  such 
as  would,  with  respect  to  those  desiring 
to  join  in  the  prayer  for  an  adjudication, 
preivent  a  dismissal  in  case  it  developed 
that  original  petitioners  were  disqualiiied ; 
and  to  grant  to  thdse  desiring  to  oppose 
an  adjudication,  the  right  to  join  the  al- 
lied (bankrupt  therein,  or  to  assert  his 
right  in  opposition  in  case  of  his  failure 
to  do  so.  It  was  designed  to  furnish 
to  creditors  a  summary  method  whereby 
they  could  make  themselves  parties  peti- 
tioner or  respondent,  giving  to  them 
respectively  all  the  rights  and  privileges 
with  regard  to  the  maintenance  or  defense 
of,  the  proceedings,  which  the  law  gives 
to  original  petitioners  who  instituted,  or 
to  the  bankrupt  resisting,  them.  It  is 
capable  of  no  other  interpretation  save 
that  it  gives  to  creditors  so  coming  in 
by  appearance  and  joinder  in  the  petition 
or  answer  a  definite  status  or  standing 
from  which  they  cannot  be  eliminated 
except  upon  a  hearing  which,  under  the 
law,  must  be  accorded  to  original  parties. 
If  this  is  true,  then  any  determination  by 
the  Bankruptcy  Court  of  the  matter  com- 
mitted to  it  must  aiTect  them  just  as  it 
affects  original  parties.     In  other  words. 


M 


they  have  a  definite  status  as  parties. 
In  re  Dandridge,  (C.  C.  A.  7th  Cir.  1^13) 
209  Fed.  838. 

Joining  in  petition. —  It  is  well  settled 
that  creditors  may  join  in  a  petition  in 
involuntary  bankruptcy  proceedings  at 
any  time,  even  though  it  be  more  than 
four  months  after  the  alleged  act  of 
bankruptey  was  committed;  and  creditors 
so  joining  may  be  counted  to  make  up 
the  numl^r  of  creditors  and  amount  of 
claims  required  for  this  purpose  by  sec- 
tion 696.  In  re  John  A.  Etheridge  Furni- 
ture Co.,    (D.  C.  Ky.  1899)    92  Fed.  329, 

1  Am.  Bankr.  Rep.  112;  In  re  Bomanow, 
(D.  C.  Mass.  1899)  92  Fed.  510,  612; 
Goldman  r.  Smith,  (D.  C.  Ky.  1899)  93 
Fed.  182,  1  Am.  Bankr.  Rep.  266;  In  re 
Mercur,    (E.   D.   Pa.    1899)    96  Fed.   684, 

2  Am,  Bankr.  Rep.  626 ;  In  re  Bedingfleld, 
(N.    I).    Ga.    1899)    96    Fed.    190,   2   Am. 

Bankr.  Rep.  355;  In  re  Stein,  (C.  C.  A. 
2d  Cir.  1901)  105  Fed.  749,  6  Am.  Bankr. 
Rep.  288;  Sinsheimer  v.  Simonson,  (C.  C 
A.  1901)  107  Fed.  898;  In  re  Mammouth 
Pine  Lumber  Co.,  ( W.  D.  Ark.  1901 )  109 
Fed.  308,  6  Am.  Bankr.  Rep.  84;  In  re 
Mackey,  (D.  C.  Del.  1901)  110  Fed.  366, 
6  Am.  Bankr.  Rep.  577;  In  re  Columbia* 
Real  Estate  Co.,  (C.  C.  A.  7th  Cir.  1902) 
112  Fed.  643,  7  Am.  Bankr.  Rep.  441; 
In  re  Rvan,    (M.  D.  Pa.   1902)    114  Fed. 
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373,  7  Am.  Bankr.  Rep.  562;  In  re  C. 
Moench,  etc.,  Ck).,  (W.  D.  N.  Y.  1003)  123 
Fed.  977,  10  Am.  Bankr.  Rep.  590;  In  re 
Vastbinder,  (M.  D.  Pa.  1903)  126  Fed. 
417,  11  Am.  Bankr.  Rep.  118;  In  re  Brett, 
(D.  C.  N.  J.  1904)  130  Fed.  981,  12  Am. 
Bankr.  Rep.  492;  In  re  Plymouth  Cordage 
Co.,  (8th  Cir.  1905)  135  Fed.  1000,  68 
C.  C.  A.  434,  13  Am.  Bankr.  Rep.  665; 
Ay  res  f.  Cone,  (C.  C.  A.  8th  Cir.  1905) 
138  Fed.  778,  14  Am.  Bankr.  Rep.  739; 
In  re  Billing,  (M.  D.  Ala.  1906)  145  Fed. 
395,  17  Am.  Bankr.  Rep.  80;  Hays  v. 
Wagner,  (C.  C.  A.  6th  Cir.  1907)  150  Fed. 
533,  18  Am.  Bankr.  Rep.  163;  Manning 
r.  Evans,  (D.  C.  N.  J.  1907)  156  Fed. 
106,  19  Am.  Bankr.  Rep.  217;  In  re  Cren- 
shaw, (S.  D.  Ala.  1907)  156  Fed.  638, 
19  Am.  Bankr.  Rep.  502;  In  re  Lutfy, 
(S.  D.  N.  Y.  1907)  156  Fed.  873,  19  Am. 
Bankr.  Rep.  614;  In  re  Smith,  (N.  D. 
N.  Y.  1910)  176  Fed.  426,  23  Am.  Bankr. 
Rep.  864;  In  re  Charles  Town  Light,  etc., 
Co.,  (N.  D.  W.  Va.  1910)  183  Fed.  160; 
In  re  Bolognesi,  (C.  C.  A.  2d  Cir.  1915) 
223  Fed.  771. 

Joinder  by  assignee. —  But  since  an  in- 
voluntary bankruptcy  petition  relates  to 
the  date  of  its  commencement,  it  has  been 
held  that  an  intervening  creditor,  who  be- 
came such  by  taking  an  assigned  claim 
after  the  petition  was  filed,  could  not  be 
counted  in  determining  whether  enough 
creditors  had  joined  to  sustain  the  peti- 
tion. Stroheim  v.  Lewis  F.  Perry,  etc., 
Co.,  (C.  C.  A.  Ist  Cir.  1910)  175  Fed.  52, 
23  Am.  Bankr.  Rep.  695. 

The  foci  that  an  original  involuntary 
hamkruptcy  petition  is  insufficient,  by  rea- 
son of  the  fact  that  one  or  more  of  the 
petitioners  were  disqualified,  does  not  pre- 
vent the  defect  from  being  cured  by  the 
intervention  of  other  creditors  competent 
to  sign  the  same.  In  re  Vastbinder, 
(M.  D.Pa.  1903)  126  Fed.  417,  11  Am. 
Bankr.  Rep.  118. 

Petitioners  may  request  creditors  to 
join, — A  creditor  who  files  a  petition  in 
bankruptcy  has  the  right  to  ask  other 
creditors  to  intervene,  when  such  inter- 
vention becomes  necessary  to  preserve  the 
proceedings.  In  re  Smith,  (N.  D.  N.  Y. 
1910)  176  Fed.  426,  23  Am.  Bankr.  Rep. 
864. 

Intervention  after  dismissal. —  Where 
an  involuntary  bankruptcy  petition  has 
been  dismissed  for  insufficiency  of  peti- 
tioning creditors,  it  is  then  too  late  for  a 
nonparticipating  creditor  to  intervene  as 
a  matter  of  right.  In  re  Tribelhorn, 
(C.  C.  A.  2d  Cir.  1905)  137  Fed.  3,  14 
Am.  Bankr.  Rep.  402. 

A  delay  of  one  year  before  asking  for 
the  reinstatement  of  a  dismissed  petition 
is  so  unreasonable  as  to  warrant  a  denial 
of  the  application.  In  re  Jemison  Mercan- 
tile Co.,  (C.  C.  A.  5th  Cir.  1902)  112  Fed. 
966,  7  Am.  Bankr.  Rep.  588. 

Intervention  does  not  advance  date  of 
filing. — ^Amendments  to  a  petition  in  in- 


voluntary bankruptcy  filed  by  a  single 
creditor,  by  which  other  creditors  join 
therein,  and  setting  out  their  claims,  re- 
late back  to  the  filing  of  the  petition,  and, 
although  such  joinder  was  necessary  to 
the  sufficiency  of  the  petition,  do  not  ad- 
vance the  date  of  its  filing.  Iowa  First 
State  Bank  r.  Haswell,  (C.  C.  A.  8th  Cir. 
1909)  174  Fed.  209,  23  Am.  Bankr.  Rep. 
330. 

An  objection  to  an  application  for  in- 
tervention should  'be  made  by  motion  to 
strike  it  from  the  files,  and  not  by  de- 
murrer. Neustadter  r.  Chicago  Dry- 
Goods  Co.,  (D.  C.  Wash.  1899)  96  Fed. 
830,  3  Am.  Bankr.  Rep.  96. 

Defective  application  for  joinder  cur- 
able.—  The  fact  that  the  petition  of  a 
crcxlitor,  who  intervenes  and  joins  in  a 
petition  in  involuntary  bankruptcy,  is 
defective  in  matter  of  form  in  setting  out 
his  claim,  is  immaterial,  where  the  defici- 
ency is  supplied  by  the  proof  on  the  hear- 
ing. Havs  V.  Wagner,  (C.  C.  A.  6th  Cir. 
1907)  150  Fed.  533,  18  Am.  Bankr.  Rep. 
163. 

Creditor  cannot  be  compelled  to  join. — 
No  power  is  vested  in  a  court  of  bank- 
ruptcy to  compel  a  creditor  to  become  a 
petitioner  in  an  involuntary  proceeding. 
In  re  Gillette,  (W.  D.  N.  Y.  1900)  104 
Fed.  769,  5  Am.  Bankr.  Rep.  123. 

Opposing  petition  —  Involuntary  pro- 
ceedmgs. —  Creditors  may  also,  under  sec- 
tion 59/,  intarvene  in  opposition  to  the 
petition  in  involuntary  proceedings.  In 
re   C.   Moench,   etc.,   Co.,    (W.   D.   N.   Y. 

1903)  123  Fed.  977,  10  Am.  Bankr.  Rep. 
590;  In  re  Taylor,  1  Nat.  Bankr.  N.  412; 
Johansen  Bros.  Shoe  Co.  v.  Alles,  (C.  C. 
A.  8th  Cir.  1912)  197  Fed.  274.  And  see 
generally  the  annotation  to  this  effect 
under  section  1S&. 

Voluntary  petition. —  Section  59/  does 
not  authorize  intervention  in  opposition 
to  a  petition  in  voluntary  bankruptcy 
proceedings.  In  re  Ives,  (C.  C.  A.  6th 
Cir.  1902)  113  Fed. '911,  7  Am.  Bankr. 
Rep.  692;  In  re  Carleton,  (D.  C.  Mass. 
1902)  115  Fed.  246,  8  Am.  Bankr.  Rep. 
270;    Matter   of   Carbone,    (D.   C.   Wash. 

1904)  13  Am.  Bankr.  Rep.  55. 

Contest  by  assignee  for  creditors. — 
Where  the  act  of  bankruptcy  charged  in 
an  involuntary  petition  against  a  partner- 
ship is  the  transfer  of  its  property  to  an 
assignee  for  the  benefit  of  its  creditors, 
such  assignee  is  entitled  to  appear  and 
contest  the  petition.  In  re  Meyer,  (C.  C. 
A.  2d  Cir.  1899)  98  Fed.  976,  3  Am. 
Bankr.  Rep.  559. 

Opposition  by  preferred  creditor. — 
Where  the  petition  alleges  that  an  un- 
lawful preference  has  been  given  by  the 
bankrupt  to  a  certain  creditor,  the  latter 
may,  on  his  own  petition,  be  made  a 
party  defendant  and  plead  to  the  petition 
in  bankruptcv.  Goldman  i;.  Smith, 
(D..  C.  Ky.   1899)    93  Fed.   182. 

Limitation   of    time    to    answer. —  This 
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flection  was  not  intended  to  permit  cred- 
itors to  come  in  one  by  one,  and  each  have 
an  opportunity  to  contest  the.  questions 
incident  to  an  involuntary  adjuaication ; 
and,  therefore,  after  the  time  fixed  by 
section  ISh  for  pleading  has  expired,  and 
such  time  has  not  been  extended,  and  the 
petition  has  been  presented  and  heard,  a 
creditor  cannot  appear  and  file  an  answer 
raising  new  points  and  issues.  In  re  Mu- 
tual Mercantile  Agency,  (S.  D.  N.  Y. 
1901)   111  Fed.  152. 

Appeal. —  Intervening  oreditora  may  wfh 
peaX. — 'Creditors  who  appear  in  opposi- 
tion to  a  petition  in  involimtary  bank- 
ruptcy, against  their  debtor,  and  contest 
the  adjudication  thereon,  as  authorized 
by  the  Bankruptcy  Act,  have  a  right  to 
appeal  from  a  decree  of  the  District 
CTourt  making  the  adjudication.  In  re 
Meyer,  (C.  C.  A.  2d  Cir.  1899)  98  Fed. 
976,  3  Am.  Bankr.  Rep.  559.     . 

Intervening  creditors  must  jom  or  he 
severed. —  On  an  appeal  from  a  decree 
dismissing  a  petition  the  interveners  who 
have  joined  in  the  petition  must  join  in 
the  appeal  or  by  appropriate  proceedings 
be  severed  from  the  appeal.  In  re 
Dandridge,  (C.  C.  A.  7th  Cir.  1913)  209 
Fed.  838. 

Withdrawal  from  petition. — A  court  of 
bankruptcy  is  authorized,  in  its  discre- 
tion, to  permit  the  withdrawal  of  a 
petition  filed  by  a  creditor  asking  leave 
to  join  in  a  petition  in  involuntary  bank- 
ruptcy, which  has  been  filed  against  the 


debtor,  no  action  having  been  taken 
thereon.  Moulton  v.  Coburn,  (C.  C.  A. 
1st  Cir.  1904)  131  Fed.  201,  12  Am. 
Bankr.  Rep.  553;  Cummins  Grocery  Co. 
V.  Talley,  (C.  C.  A.  6th  Cir.  1911)  187 
Fed.  507. 

But  creditors  who  have  joined  in  a 
petition  in  involuntary  bankruptcy  are 
not  entitled  to  withdraw  without  the  con- 
sent of  all,  when  the  effect  of  such  with- 
drawal would  be  to  require  a  dismissal 
of  the  proceedings.  In  re  Quincy  Granite 
Quarries  Co.,  (D.  C.  Mass.  1904)  147  Fed. 
279,  16  Am.  Bankr.  Rep.  823;  In  re 
Bedingfield,  (1899)  96  Fed.  190.  See 
also  In  re  Jemison  Mercantile  Co.,  (C.  C. 
A.  1902)  112  Fed.  971;  In  re  Heffron, 
(1874)  6  Biss.-  (U.  S.)  156;  Matter  of 
Vogel,  (1878)  9  Ben.  (U.  S.)  498;  In  re 
Sargent,  (1875)  13  Nat.  Bankr.  Reg.  144, 
21  Fed.  Cas.  No.  12,361. 

Withdrawal  of  original  petitioners. — 
Any  petitioner  may  be  allowed  to  with- 
draw in  the  court's  discretion.  If  the 
original  petitioners  so  withdraw  before 
others  intervene,  that  ends  the  proceeding 
completely,  there  is  nothing  left  to  inter- 
vene in.  But  until  they  do  withdraw 
there  is  a  proceeding,  in  which  others 
may  intervene;  and  if  others  have  done 
so  in  the  lifetime  of  the  proceedings,  sub- 
sequent withdrawal  of  the  originators  will 
leave  the  intervenera  free  to  proceed.  In 
re  Bolognesi,  (CCA.  2d  Cir.  1916) 
223  Fed.  771. 


g  [Notice  of  dismissal.]  A  voluntary  or  involuntary  petition  shall  not 
be  dismissed  by  the  petitioner  or  petitioners  or  for  want  of  prosecution  or 
by  consent  of  parties  until  after  notice  to  the  creditors,  and  to  that  end 
the  court  shall,  before  entertaining  an  application  for  dismissal,  require  the 
bankrupt  to  file  a  list,  under  oath,  of  all  his  creditors,  with  their  addresses, 
and  shall  cause  notice  to  be  sent  to  all  such  creditors  of  the  pendency  of 
such  application,  and  shall  delay  the  hearing  thereon  for  a  reasonable  time 
to  allow  all  creditors  and  parties  in  interest  opportunity  to  be  heard. 
[(Amended  1910,  which  excepted  pending  cases)  36  Stat.  L.  841.] 


As  originally  enacted  this  subdivision  g  read  as  follows: 

"  g  A  voluntary  or  involuntary  petition  shall  not  be  dismissed  by  the  petitioner  or 
petitioners  or  for  want  of  prosecution  or  by  consent  of  parties  until  after  notice  to  the 
creditors."     [30  Stat.  L.  562.} 

In  1910  it  was  amended  "so  as  to  read  as"  in  the  text. 


As  to  notice  to  creditors  generally,  see 
section  58a  (8),  and  see  also  the  other 
subdivisions  of  section  58. 

*'Want  of  prosecution"  and  "consent 
of  parties." — "  Want  of  prosecution  "  ordi- 
narily signifies  a  failure  to  follow  up  the 
case  HO  that  by  reason  of  staleness,  or  of 
omission  to  file  proper  pleadings  it  has 
become  subject  to  dismissal  without  a 
hearing  on  the  merits.  So  where  the  peti- 
tioning creditors  followed  up  the  petition 
in  all  formal  matters  and  when  it  was 
set  down  for  hearing  duly  attended  before 


the  referee,  their  mere  failure  to  produce 
or  offer  any  evidence  at  the  hearing  was 
not  such  a  **  want  of  prosecution "  or 
"  consent  of  parties  "  within  the  meaning 
of  this  section,  as  required  notice  to  all 
the  other  creditors  before  a  dismissal  of 
the  petition.  In  re  Chalfen,  (D.  C.  Mass. 
1915)   223  Fed.  379. 

Of  course  where  there  has  been  a  full 
hearing  on  the  merits  at  which  the  peti- 
tioners have  introduced  evidence,  the  pro- 
visions of  this  section  do  not  apply.  Un- 
der such  circumstances,  if  the  decision  be 
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adverse  to  the  petitioners,  the  petition  is 
dibmi>scd  without  notice  to  creditors  who 
are  not  parties  to  the  proceeding.  Black- 
stone  V.  Everybody's  Store,  (C.  C.  A.  1st 
Cir.)  207  Fed.  752;  In  re  Chalfen,  (D.  C. 
Mass.  1915)   223  Fed.  379. 

Notice  to  creditors. — ^As  provided  by  the 
amendment  of  1910,  before  entering  an 
application  for  dismissal,  the  court  will 
require  the  bankrupt  to  file  a  verified  list 
of  all  his  creditors,  with  their  addresses, 
and  shall  cause  notices  to  be  sent  to  all 
such  creditors  of  the  pendency  of  such 
application;  and  such  creditors  shall  be 
given  a  reasonable  time  and  opportunity 
to  be  heard.  Even  prior  to  this  amend* 
ment  it  was  the  rule  to  give  notice  to  all 
buch  creditors  as  were  sch'eduled  or  known. 
Keustadter  v.  Chicago  Dry-Goods  Co.,  (D. 
C.  Wash.  1899)  96  Fed.  830,  3  Am.  Bankr. 
Rep.  96;  In  re  Cronin,  (D.  C.  Mass.  1899) 
98  Fed.  684,  3  Am.  Bankr.  Rep.  552;  In  re 
Gillette,  (W.  D.  N.  Y.  1900)  104  Fed.  769, 
6  Am.  Bankr.  Rep.  123;  In  re  Jemison 
Mercantile  Co.,  (C.  C.  A.  5th  Cir.  1902; 
112  Fed.  966,  7  Am.  Bankr.  Rep.  588; 
Gage  V.  Bell,  (W.  D.  Tenn.  1903)  124 
Fed.  371,  10  Am.  Bankr.  Rep.  696;  In  re 
Lederer,  (S.  D.  N.  Y.  1903)  125  Fed.  96, 
10  Am.  Bankr.  Rep.  492;  In  re  Lewis,  (D. 
C.  Del.  1904)  129  Fed.  147,  11  Am.  Bankr. 
Rep.  683;  In  re  Plymouth  'Cordage  Co., 
(C.  C.  A.  8th  Cir.  1905)  136  Fed.  1000, 
13  Am.  Bankr.  Rep.  665 ;  In  re  Tribelhorn, 
(C.  C.  A.  2d  Cir.  1905)  137  Fed.  3,  14  Am. 
Bankr.  Rep.  492;  In  re  Levi,  (C.  C.  A.  2d 
Cir.  1905)  142  Fed.  962,  15  Am.  Bankr. 
Rep.  294;  Bernard  v.  Abel,  (C.  C.  A.  9th 
Cir.  1907)  156  Fed.  649,  19  Am.  Bankr. 
Rep.  383.  See  also  In  re  Rosenblatt,  (C. 
C.  A.  2d  Cir.  1912)  193  Fed.  638.  And 
Bee  the  annotation  under  section  18  d  and  g. 

Trustee  may  oppose  application  for  dis- 
missal.—  A  trustee  in  bankruptcy,  duly 
elected,  may  properly  appear  and  answer 
a  petition  for  dismissal  of  the  proceedings 
for  want  of  jurisdiction.  In  re  Pennsyl- 
vania Consol.  Coal  Co.,  (E.  D.  Pa.  1908) 
163  Fed.  579,  20  Am.  Bankr.  Rep.  872. 

A    petition    in   voluntary    bankruptcy, 


which  schedules  no  debt  which  would  he 
barred  by  a  discharge,  may  be  disniiss^^d 
in  the  discretion  of  the  court.    In  re  Cola 
luca,  (D.  C.  Mass.  1904)   133  Fed.  265,  13 
Am.  Bankr.  Rep.  292. 

Thus  it  has  been  held  that  a  petition  in 
voluntary  bankruptcy  which  schedules  nu 
property  except  such  as  is  exempt  under 
the  laws  of  the  state,  and  but  a  single  debt, 
which  is  a  judgment  from  which  the  peti- 
tioner would  not  be  released  by  a  dis- 
charge, fails  to  disclose  any  subject  mat- 
ter upon  which  the  court  can  act,  and  an 
adjudication  of  bankruptcy  made  thereon 
will  be  set  aside  on  motion,  and  the  pro- 
ceedings dismissed  for  want  of  jurisdic- 
tion. In  re  Maples,  (D.  C.  Mont.  1901) 
105  Fed.  919,  5  Am.  Bankr.  Rep.  426. 

Right  of  voluntary  dismissal. — Where  all 
the  creditors,  or  their  assignee,  in  invol- 
untary proceedings,  apply  for  leave  to  dis- 
miss the  petition,  they  should,  as  a  rule, 
«be  allowed  to  do  so.  In  re  Heffron,  ( 1874) 
6  Biss.  (U.  fi.)  166.  See  also  In  re 
Jemison  Mercantile  Co.,  (C.  C.  A.  5th 
Cir.  1902)  112  Fed.  966,  7  Am.  Bankr. 
Rep.  688. 

Simultaneous  pendency  of  voluntary  and 
involuntary  petitions. — "  When  a  bank- 
rupt against  whom  an  involuntary  peti- 
tion is  pending  files  his  voluntary  petition, 
notice  should  be  given  to  the  creditors 
filing  the  involuntary  petition,  before  any 
adjudication  is  made  upon  the  voluntary 
petition,  and  then  such  action  should  he 
taken  as  the  hearing  shows  to  be  for  the 
best  interest  of  the  estate."  In  re  Dwyer, 
(1902)  112  Fed.  777;  In  re  Stein,  (C.  C. 
A.  1901)   106  Fed.  749. 

Withdrawal  of  voluntary  petition. — 
Where  there  are  no  creditors  of  the  estate 
of  a  voluntary  bankrupt  who  have  proved 
their  claims,  or  who  object  thereto,  he  is 
entitled  to  withdraw  his  petition;  and  his 
right  to  do  so  cannot  be  aflTected  by  the 
objections  of  subsequent  creditors,  who 
have  acquired  liens  on  his  wages,  and  de- 
sire to  prevent  the  institution  of  new 
proceedings.  In  re  Hebbart,  (D.  C.  Vt. 
1900)   104  Fed.  322,  6  Am.  Bankr.  Rep.  8. 


Sec.  60.  Preferred  Creditors. —  a  [What  constitutes  preference.]  A 
person  shall  be  deemed  to  have  given  a  preference  if,  being  insolvent,  he 
has,  within  four  months  before  the  filing  of  the  petition,  or  after  the  filing 
of  the  petition  and  before  the  adjudication,  procured  or  suffered  a  judg- 
ment to  be  entered  against  himself  in  favor  of  any  person,  or  made  a  trans- 
fer of  any  of  his  property,  and  the  effect  of  the  enforcement  of  such 
judgment  or  transfer  will  be  to  enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any  other  of  such  creditors  of  the  same 
class.  Where  the  preference  consists  in  a  transfer,  such  period  of  four 
months  shall  not  expire  until  four  montlis  after  the  date  of  the  recording  or 
registering  of  the  transfer,  if  by  law  such  recording  or  registering  is 
required.  [{Amended  1903,  which  excepted  pending  cases.)  32  Stat,  L. 
799.] 
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Section  60a  as  originally  enacted  read  as  follows: 

*"Sec.  60.  Preferred  Creditors. —  a  A  person  shall  be  deemed  to  have,  given  a  pref- 
erence if,  being  insolvent,  he  has  procured  or  suffered  a  judgment  to  be  entered  against 
himself  in  favor  of  any  person,  or  made  a  transfer  of  any  of  his  property,  and  the 
effect  of  the  enforcement  of  such  judgment  or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such  creditors  ot 
the  same  class."     [30  Stat,  L,  56"2.] 

It  was  amended  in  1903  "  so  as  to  read  "  as  in  the  text. 


As  to  preference  as  an  act  of  bank- 
ruptcy, see  section  3a  (2)  and  (3). 

I.  Creation  of  preferences,   1005. 
II.  Constituent  elements,  1014. 

I.  Creation  of  Preferences. 

Section  6oa  furnishes  the  legal  and  con- 
trolling definition  of  the  preference  speci- 
fied in  section  57^,  and  other  parts  of  the 
Bankrupt  Act.  Swarts  v.  St.  Louis  Fourth 
Nat.  Bank,  (C.  C.  A.  8th  Cir.  1902)  117 
Fed.  1,  8  Am.  Bankr.  Rep.  673. 

The  primary  purpose  of  secton  6o  a  and 
b  is  to  secure  equality  of  distribution 
among  creditors  of  the  same  class.  In  re 
Bloch,  (C.  C.  A.  2d  Cir.  1905)  142  Fed. 
674,  15  Am.  Bankr.  Rep.  748;  Dulany  t>. 
Morse,  (1913)  39  App.  Cas.  (D.  C.)  523; 
Utah  Ass'n  of  Credit  Men  t?.  Boyle  Furni- 
ture Co.,  (1913)  43  Utah  523,  136  Pac. 
5T2. 

Subdivision  a  defines  what  shall  consti- 
tute a  preference,  and  subdivision  h  states 
a  consequence  of  it,  and  gives  a  remedy 
against  it.  The  former  defines  it  to  be  a 
transfer  of  property  whicli  will  enable 
the  creditor  to  whom  the  transfer  is  made 
to  obtain  a  greater  percentage  of  his  debt 
than  other  creditors.  The  latter  provides 
a  consequence  to  be  that  the  transfer  may 
be  avoided  by  the  trustee  and  the  prop- 
erty or  its  value  recovered,  provided,  how- 
ever, that  the  preference  was  given  four 
months  before  the  filing  of  the  petition  in 
bankruptcy  -or  before  the  adjudication, 
and  the  creditor  had  reason  to  believe  a 
preference  was  intended.  Pirie  r.  Chi- 
cago Title,  etc.,  Co.,  (1901)  182  U.  S.  438, 
21  S.  Ct.  906,  45  U.  S.  (L.  ed.)  1171,  5 
Am.  Bankr.  Rej.  814. 

A  preference  was  valid  at  common  law, 
and  is  not  rendered  tortious  by  the  Bank- 
ruptcy Act,  nor  is  it  penalized  ill  any 
other  way  than  is  expressly  pointed  out 
in  that  Act.  Wilson  v.  Mitchell-Woodbury 
Co.,  (1913)   214  Mass.  514,  102  N.  E.  119. 

Sections  3a  and  this  section  as  amended 
by  the  Act  of  1903  are  to  be  construed  in 
harmony.  In  re  Donnelly,  (N.  D.  Ohio 
1912)    193  Fed.  755. 

Preference  and  fraudulent  conveyance 
distinguished. —  There  is  a  wide  difference 
between  a  preference  under  section  60a 
and  a  fraudulent  conveyance  under  sec- 
tion 67e,  inasmuch  as  a  preference  is  not 
necessarily  fraudulent  (Coder  f.  Arts, 
(1909)  21.'^  U.  S.  223,  21)  S.  Ct.  4:^0, 
53  U.  S.  (L.  ed.)  772,  16  Ann.  Cas.  1008; 
\'an  Iderstiue  v.  Xational  Discount  Co.. 
(1913)    227  U.  S.  575,  33  S.   Ct.  34;j,  57 


U.  S.  (L.  ed.)  652)  ;  and  while  a  fraudu- 
lent conveyance  is  void  reirardless  of  its 
date,  a  preference  is  valid  unless  made 
within  the  prohibited  period.  Van  Ider- 
Btine  r.  National  Discount  Co.,  (1913) 
227  U.  S.  575,  33  S.  Ct.  343,  57  U.  S. 
(L.  ed.)    652. 

Fraudulent  transfers  that  are  not 
preferences  are  not  covered  by  this  sec- 
tion. Underleak  1;.  Scott,  (1912)  117 
Minn.  136,  134  X.  W.  731. 

Prior  to  the  amendment  of  1903  there 
was  no  time  limit  to  the  operation  of 
section  60a;  it  included  judgments  and 
transfers  beyond,  as  well  as  those  within, 
the   four   months   period.     In  re  Jones, 

(1900)  110  Fed.  736;  In  re  Abraham 
Steers  Lumber  Co.,  (1901)  110  Fed.  738. 
8ee  also  Pirie  v.  Chicago  Title,  etc.,  Co., 

(1901)  182  U.  S.  438,  21  S.  Ct.  906,  45 
U.  S.  (L.  ed.)   1171. 

Preference  created  by  judgment. — ^A 
preference  is  given  when,  within  four 
months  prior  to  the  bankruptcy  of  the 
debtor,  a  lien  is  secured  on  his  property 
by  a  creditor  by  virtue  of  a  judgment, 
entered  against  him  by  confession  or 
otherwise,  which  enables  the  creditor  to 
get  out  of  the  property,  in  any  manner, 
more  than  he  would  have  done  had  he 
remained  a  general  creditor.  Benjamin 
V  Chandler,  (N.  D.  Pa.  1905)  142  Fed. 
217,  15  Am.  Bankr.  Rep.  439.  See  also 
In  re  Richards,  (W.  D.  Wis.  1899)  95 
Fed.  258,  2  Am.  Bankr.  Rep.  518;  In  re 
Heinsfurter,  (S.  D.  la.  1899)  97  Fed. 
198,  3  Am.  Bankr.  Rep,  109;  In  re  Metz- 
ger  Toy,  etc.,  Co.,  (W.  D.  Ark.  1902)  114 
Fed.  957,  8  Am.  Bankr.  Rep.  307;  In  re 
English,  (C.  C.  A.  2d  Cir.  1904)  127 
Fed.  940,  11  Am.  Bankr.  Rep.  674; 
Grant  f.  National  Bank  of  Auburn,  (N.- 
D.  N".  Y.  1912)  197  Fed.  581;  Jones  v. 
Schaff  Bros.  Co.,  (1915)  187  Mo.  App. 
597,  174  S.  W.  177;  McXeel  v.  Folk,  (W. 
Va.  1914)  83  S.  E.  192;  In  re  Collins, 
(S.  D.  la.  1899)  2  Am.  Bankr.  Rep.  1; 
Wilson  f.  Nelson,  (1901)  7  Am.  Bankr. 
Rep.  142,  183  XI.  S.  191,  22  S.  Ct.  74,  46 
U.  S.   (L.  ed.)    147. 

A  judjrment  which  becomes  a  lien,  or 
in  consequence  of  which  a  lien  has  been 
created,  within  the  four  months  period 
is  annulled  under  section  67/.  See  the 
annotation  tlieroundcr. 

Where  a  creditor  procures  a  judgment 
apainst  an  insolvent  debtor,  and  there- 
after procures  execution  thereon  to  bo 
issued  and  levied  on  personal  property  of 
tiie  debtor,  atul  at  tlie  execution  sale  such 
})r(»I)(rty  is  hold  and  tlie  proceeds  of  the 
sale   paid   to  the  creditor  in  satisfaction 
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of  the  debt,  such  execution  sale  and  pay- 
ment of  the  proceeds  thereof  constitutes 
a  transfer  of  his  property  by  the  debtor, 
within  the  meaning  of  those  words  as 
used  in  the  Act.  Galbraith  t\  Whitaker, 
(1912)  119  Minn.  447,  138  X.  W.  772,  43 
L.  R.  A.   (N.  S.)    427. 

For  construction  of  the  words  "  pro- 
cured," "  suffered,"  and  -  permitted  "  as 
they  were  used  in  earlier  bankruptcy 
acts,  see  Wilson  v.  Citv  Bank  of  St.  Paul, 
(1873)  17  Wall.  473,^21  U.  S.  (L.  ed.) 
723;  Rogers  r.  Palmer,  (1880)  102  U.  S, 
263,  26  U.  S.  (L.  ed.)  164;  Traders'  Nat. 
Bank  r.  Campbell,  (1871)  14  Wall.  87, 
20  U.  S.  (L.  ed.)  832;  Little  v.  Alex- 
ander, (1874)  21  Wall.  600,  22  U.  S.  (L. 
ed.)  625;  In  re  Oallinger,  (1870)  1  Sawy. 
(U.  S.)  224;  Wight  V,  Muxlow,  (1875) 
8  Ben.  (U.  S.)  .52;  Matter  of  Dibblce, 
(1869)  3  Ben.  (U.  S.)  354;  Matter  of 
Black,  (1868)  2  Ben.  (U.  S.)  196;  Mat- 
ter of  Craft,  (1868)  2  Ben.  (V.  S.)  214; 
Tn  re  Sutherland,  (1868)  Deady  (U.  S.) 
344;  In  re  Heller,  (1871)  3  Biss.  (U.  S.) 
153;  Smith  v.  Buchanan,  (1871)  8 
Blatchf.  (U.  S.)  153;  Brown  i\  Jefferson 
County  Nat.  Bank,  (1881)  19  Blatchf. 
(U.  S.)  315;  Parsons  v.  Caswell,  (1880) 
1  Fed.  74;  In  re  Runzi,  (1879)  3  Fed. 
790;  In  re  Schick,  (1867)  1  Nat.  Bankr. 
Reg.  177;  In  re  Haughton,  (1868)  1  Nat. 
Bankr.  Reg.  460;  In  re  Woods,  (1873) 
7  Nat.  Bankr.  Reg.  126. 

An  adversary  decree  removing  a  trustee 
and  ordering  him  to  pay  over  the  trust 
fund  to  his  successor  is  not  a  judgment 
"  procured  or  suffered  "  by  the  insolvent 
within  the  meanin«^  of  section  60a.  Fry 
r.  Pennsylvania  Trust  O.,  (1900)  196 
Pa.  St.  343,  46  Atl.   10. 

"Enforcing"  defined. —  Where  a  lien 
stands  as  security  for  an  undisputed 
debt,  "  enforcing  "  it  w^ould  mean  nothing 
more  than  leaving  it  to  stand  as  such 
security  and  permitting  tlie  plaintiffs  to 
take  it  unless  the  bankrupt  paid  the 
debt.  In  re  Crafts-lUordon  IShoe  Co.,  (D. 
C.  Mass.  1910)    IS.j  Fed.  031. 

"  Transfer  "  defined. —  The  word  "  trana- 
•  fer  "  in  section  60a,  both  by  section  1 
(25)  and  by  authoritative  decision,  in- 
cludes the  sale  and  every  other  and  dif- 
ferent mode  of  disposing  of  or  parting 
with  property,  or  the  possession  of 
property,  absolutely  or  conditionally,  as 
a  payment,  pledge,  mortgage,  gift,  or 
security.  Coder  v.  Arts,  (C.  C.  A.  8th 
Cir.  1907)  152  Fed.  943,  18  Am.  Bankr. 
Rep.  513.  See  also  In  re  Frazer,  (W.  D. 
N.  Y.  1915)   221  Fed.  83. 

This  section  correlated  with  other  sec- 
tions,— "  This  section  gives  the  legal  and 
controlling  definition  of  the  preffreiit'c 
mentioned  in  section  big  and  other  parts 
of  the  Bankrupt  Act."  Kimball  v.  E.  A. 
Rosenham  Co.,  (C.  C.  A.  1902)  114  Fed. 
85;  Swarts  V.  St.  Louis  Fourth  Nat. 
ilank,  (C.  C.  A.  1902)  117  Fed.  1;  In  re 
W'aterbury    Furniture    Co.,     (1902)     114 


Fed.  255.     See  also  Gans  r.  Ellison,   (C. 
C.  A.  1902)    114  Fed.  737. 

All  teohnicdlity  and  narrotcness  of 
meaning  is  precluded. —  The  word  is  used 
in  its  most  comprehensive  sense,  and  is 
intended  to  include  every  means  and  man- 
ner by  which  property  can  pass  from  the 
ownership  and  possession  of  another,  and 
bv  which  the  result  forbidden  bv  the 
statute  may  be  accomplished.  Pirie  r. 
Chicago  Title,  etc.,  Co.,  (1901)  182  U.  S. 
438,  21  S.  Ct.  906,  45  U.  S.  (L.  ed.) 
1171;  In  re  Kellar,  (N.  D.  la.  1901)  110 
Fed.   348. 

The  words  "  transfer  any  of  his  prop- 
.  erty "  include  the  giving  or  conveying 
anything  of  value  —  anything  which  has 
debt  paying  or  debt  securing  power. 
Pirie  v,  Chicago  Title,  etc.,  Co.,  (1901) 
182  U.  S.  438,  21  S.  Ct.  906,  45  U.  S. 
(L.  ed.)  1171,  5  Am.  Bankr.  Rep.  814. 

Thus  a  trust  deed  securing  an  ante- 
cedent dehty  without  a  new  consideration, 
executed  by  a  corporation,  while  insolvent, 
for  the  purpose  of  preferring  one  creditor 
over  another,  and  which  was  accepted  for 
that  pur]X)se  and  operated  as  a  preference, 
was  neld  to  be  a  preferential  transfer. 
Morgan  v.  Mannington  First  Nat.  Bank, 
(C.  C.  A.  4th  Cir.  1906)  145  Fed.  466, 
16  Am.  Bankr.  Rep.  639. 

Indorsement. —  The  indorsement,  with- 
out consideration,  by  an  insolvent  firm, 
within  four  months  of  the  filing  of  a 
petition  in  bankruptcy,  of  individual 
notes  of  the  partners,  apparently  for  the 
purpose  of  enabling  the  holders  of  the 
notes  to  participate  with  the  partnership 
creditors  in  the  distribution  of  the  part- 
nership property  has  been  held  to  be  a 
preference.  In  re  Jones,  (E.  D.  Mo. 
1900)    100  Fed.  781. 

In  In  re  Frazer,  (W.  D.  N.  Y.  191.5) 
221  Fed.  83,'  the  court  held  that  the  in- 
dorsement of  renewal  notes  by  an  in- 
dividual partner,  not  individually  liable, 
but  who  indorsed  them  only  at  the  request 
of  the  petitioning  creditore,  who  knew 
that  the  insolvency  of  the  firm  was  im- 
minent and  had  reasonable  cause  to 
believe  that  the  effect  of  the  indorsement 
would  be  to  constitute  a  preference,  was 
a  violation  of  this  section. 

Purchase  of  partnership  assets  by  mem- 
ber of  firm. —  In  In  re  Head,  (W.  D.  Ark. 
1902)  114  Fed.  489,  it  is  said  that  the 
dissolution  of  a  firm  while  insolvent,  and 
the  purchase  of  its  assets  by  a  member 
thereof  within  four  months  of  the  institu- 
tion of  the  bankruptcy  proceedings,  is  in 
effect  a  gift  by  the  insolvent  firm  to  the 
creditors  of  thie  individual  members,  and 
therefore  a  preforiMice  to  them  over  the 
partnership  creditors;  and  that  such  dis- 
solution should  be  set  aside  and  the  assets 
of  the  firm  in  the  hands  of  both  partners 
treated  as  partnership  property. 

A  sale  on  execution  is  a  transfer.* 
Grant  r.  Auburn  National  Bank,  (1912) 
197    Fed.    581;    Galbraith    v.    Whitaker. 
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(1912>  119  Minn.  447,  138  N.  W.  772, 
43  L.  H.  A.    (N.  S.)    427. 

Transfer  of  a  revocable  privilege  as 
Becurity,  the  privilege  being  subsequently 
revoked  by  the  party  originally  conceding 
it,  was  not  a  transfer  of  property.  In  re 
Martin,  (C.  C.  A.  3d  Cir.  1912)  200  Fed. 
040. 

Preference  created  by  transfer. — Any 
transfer  of  the  bankrupt's  property,  com- 
ing within  the  definitions  set  out  in  the 
preceding  paragraphs,  made  or  effected 
within  four  months  before  the  filing  of 
the  petition  in  bankruptcy,  and  while 
the  bankrupt  was  insolvent,  will  under 
section  60a,  be  deemed  to  be  a  preference, 
if  the  effect  of  such  transfer  is  such  as 
to  enable  any  one  of  the  bankrupt's  cred- 
itors to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  such  creditors  of 
the  same  class.  Pirie  v,  Chicago  Title, 
etc.,  Co.,  (1901)  182  U.  S.  438.  21  S.  Ct. 
906,  46  U.  S.  (L.  ed.)  1171,  5  Am.  Bankr. 
Rep.  814;  Carter  v,  Hobbs,  (D.  C.  Ind. 
1899)  94  Fed.  108,  2  Am.  Bankr.  Rep. 
224;  In  re  Cobb,  (E.  D.  N.  C.  1899)  96 
Fed.  821,  3  Am.  Bankr.  Rep.  129;  In  re 
Heinsfurter,  (S.  D.  la.  1899)  97  Fed. 
198,  3  Am.  Bankr.  Rep.  109;  In  re  Gil- 
lette, (W.  D.  N.  Y.  1900)  104  Fed.  769, 
5  Am.  Bankr.  Rep.  119;  In  re  Burlington 
Malting  Co.,  (E.  D.  Wis.  1901)  109  Fed. 
777,  6  Am.  Bankr.  Rep.  369;  Stem  v. 
Louisville  Trust  Co.,    (C.  C.  A.  6th  Cir. 

1901)  112  Fed.  501,  7  Am.  Bankr.  Rep. 
305;  In  re  Beerman,  (N.  D.  Ga.  1901) 
112  Fed.  663,  7  Am.  Bankr.  Rep.  431;  In 
re  Schenkein,  (W.  D.  N.  Y.  1902)  113 
Fed.  421,  7  Am.  Bankr.  Rep.  162;  In  re 
Waterbury  Furniture  Co.,    (D.   C.   Conn. 

1902)  114  Fed.  256,  8  Am.  Bankr.  Rep. 
79;  In  re  Metzger  Toy,  etc.,  Co.,  (1902) 
114  Fed.  967;  Boyd  v.  Lemon,  etc.,  Co., 
(C.  C.  A.  6th  Cir.  1902)  114  Fed.  647, 
8  Am.  Bankr.  Rep.  81;  Swarts  v.  St. 
Louis  Fourth  Nat.  Bank,  (C.  C.  A.  8th 
Cir.  1902)  117  Fed.  1,  8  Am.  Bankr.  Rep. 
673;  In  re  Manning,  (D.  C.  S.  C.  1903) 
123  Fed.  181,  10  Am.  Bankr.  Rep.  600; 
In  re  English,  (C.  C.  A.  2d  Cir.  1904) 
127  Fed.  940,  11  Am.  Bankr.  Rep.  674; 
.Johnston  r.  Huff,  etc.,  Co.,  (C.  C.  A.  4th 
Cir.  1904)  133  Fed.  704,  13  Am.  Bankr. 
Rep.  287;  In  re  Morrow,  (S.  D.  Ohio 
1901)  134  ted.  686,  13  Am.  Bankr.  Rep. 
392;  In  re  Clifford,  (N.  D.  la.  1906)  136 
Ked.  475,  14  Am.  Bankr.  Rep.  281 ;  In  re 
Porterfield,  (N.  D.  W.  Va.  1905)  138  Fed. 
192,  15  Am.  Bankr.  Rep.  11;  In  re  Blount, 
(E.  D.  Ark.  1906)  142  Fed.  263,  16  Am. 
Bankr.  Rep.  97;  In  re  Bloch,  (C.  C.  A. 
2d  Cir.  1905)  142  Fed.  074,  16  Am.  Bankr. 
Rep.  748;  In  re  Hines,  (W.  D.  Pa.  1906) 
144  Fed.  543,  16  Am.  Bankr.  Rep.  500; 
Morgan  v.  Mannington  First  Nat.  Bank, 
(C.  C.  A.  4th  Cir.  1906)  145  Fed.  4G6, 
16  Am.  Bankr.  Rep.  639;  In  re  Gesas,  (C. 

C.  A.  9th  Cir.  190G)  146  Fed.  734,  16 
Am.  Bankr.  Rep.  872;  In  re  Anslcy,   (E. 

D.  N.  C.    1907)    163   Fed.   983,    18   Am. 


Bnnkr.  Rep.  467;   Hanson  t*.  Blake,    (D. 

C.  Me.  1907)  165  Fed.  342,  19  Am. 
Bankr.  Rep.  325;   In  re  Nechamkus,    (E. 

D.  N.  Y.  1907)  155  Fed.  867,  19  Am. 
Bankr.  Rep.  189;  Rutland  County  Nat. 
Bank  v.  Graves,  (D.  C.  Vt.  1907)  156 
Fed.  168,  19  Am.  Bankr.  Rep.  446;  In  re 
Floyd,   (E.  D.  N.  C.  1907)    156  Fed.  206, 

19  Am.  Bankr.  Rep.  438;  Mills  r.  Fisher, 
(C.  C.  A.  6th   Cir.   1908)    169  Fed.   897, 

20  Am.  Bankr.  Rep.  237;  In  re  W.  W. 
Mills  Co.,  (E.  D.  N.  C.  1908)  162  Fed. 
42,  20  Am.  Bankr.  Rep.  501;  Brewster 
r.  Goff,   (M.  D.  Pa.  1908)    164  Fed.  127, 

21  Am.  Bankr.  Rep.  239;  McElvain  r. 
Hardesty,  (C.  C.  A.  8th  Cir.  1909)  169 
Fed.  31,' 22  Am.  Bankr.  Rep.  320;  Rogers 
V.  Fidelity  Sav.  Bank,  etc.,  Co.,  (W.  D. 
Ark.  1909)  .172  Fed.  736,  23  Am.  Bankr. 
Rep.  1;  In  re  Smith,  (N.  D.  N.  Y.  1910) 
176  Fed.  426,  23  Am.  Bankr.  Rep.  864; 
Atherton  r.  Green,  (C.  C.  A.  7th  Cir. 
1910)  179  Fed.  806;  In  re  Crafts-Riordon 
Shoe  Co.,  (D.  C.  Mass.  1910)  186  Fed. 
931;  In  re  Tomlinson,  (E.  D.  N.  Y.  1912) 
193  Fed.  101;  Brown  City  Savings  Bank 
1?.  Windsor,  (C.  C.  A.  6th  Cir.  1912)  198 
Fed.  28;  In  re  Watson,  (E.  D.  Ky.  1912) 
201  Fed.  962;  In  re  Stiger,  (D.  C.  N.  J. 
1913)  202  Fed.  791;  In  re  Farmers'  Co- 
operative Co.,  (D.  C.  N.  D.  1913)  202 
Fed.  1005;  Collett  r.  Bronx  Nat.  Bank, 
(C.  C.  A.  2d  Cir.  1913)  205  Fed.  370; 
In  re  Jacob  Y.  Shantz  k  Son  Co.,  (W.  D. 
N.  Y.  1913)  205  Fed.  426;  Northern  Neck 
State  Bank  v.  Smith,  (C.  C.  A.  4th  Cir. 
1913)  205  Fed.  894;  Rubenstein  v.  Lot- 
tow,  (1916)  220  Mass.  166,  107  N.  E. 
718;  In  re  Collins,  (S.  D.  la.  1899)  2 
Am.  Bankr.  Rep.  1;  In  re  Klingaman, 
(S.  D.  la.  1899)  2  Am.  Bankr.  Rep. 
44;  In  re  Knost,  (S.  D.  Ohio)  2 
Am.  Bankr.  Rep.  471;  Silberstein 
V.  Stahl,  (1900)  4  Am.  Bankr.  Rep.  626. 
32  Misc.  353,  66  N.  Y.  S.  646;  In  re 
Wertheimcr,  (S.  D.  N.  Y.  1901)  6  Am. 
Bankr.    Rep.    187;    Landry    v,    AnJre'.ra, 

(1901)  6  Am.  Bankr.  Rep.  281,  22  R.  1. 
597,  48  Atl.  1030;  In  re  Ros-nbeig,  (S. 
D.  N.  Y.  1901)  7  Am.  Bankr.  Rep.  313; 
In  re  Bclding,  (D.  C.  Ma»fl.  1902)^8  Am. 
Bankr.    Rop.    713;     Prank    V.    Mnslincr, 

(1902)  9  Am.  Bankr.  Rep.  229,  76  App. 
Div.  617,  78  N.  Y.  S.  369;  Ilnckney  v. 
Raymond  Bros.  Clarke  Co.,    (Neb.   1903) 

10  Am.  Bankr.  Rep.  213;  In  re  Rigira 
Restaurant  Co.,   (C.  C  A.  2d  Cir    1904) 

11  Am.  Dankr.  Rep.  508;  Hackney  r. 
Hargreaves,  (1904)  13  Am.  Bankr.  R^p. 
164,  68  Neb.  624,  94  N.  W.  822,  90  N.  \V. 
675;  West  V.  Lahoma  Bank,  (1005)  10 
Am.  Bankr.  Rep.  733,  10  Okla.  323,  85 
Pac.  409. 

Tested  by  result  of  transaction. —  Whca 
a  person  is  adjudged  a  bankrupt  his  prop- 
erty is  sequestrated  by  law  for  equal 
distribution  among  his  creditors;  and  all 
transaclionfj,  payments,  or  transfers  of 
propci^ty  within  the  four  months  prior 
to  the  filing  of  tlio  petition  in  baakrupt-.^v 


1008 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec  60a 


are  reviewable;  and  if  it'  should  appear 
that,  as  the  result  of  any  such  transac- 
tions, one  creditor  has  obtained,  or  is 
likely  to  obtain,  a  greater  percentage  of 
the  estate  than  other  creditors  of  the 
same  class,  such  transactions  shall  be 
deemed  to  be  a  preference  which  must  be 
surrendered  so  that  equality  may  be  pre- 
served. In  re  Manning,  (D.  C.  S.  C. 
1903)  123  Fed.  181,  10  Am.  Bankr.  Rep. 
500. 

The  court  must  look  at  results,  and  not 
at  the  devious  ways  by  which  they  are 
accomplished.  In  re  McDonald,  (D.  C. 
S.  C.  1910)    178  Fed.  487. 

Whether  a  transaction  is  a  preference 
must  be  determined  by  its  effect  to  prefer 
the  creditor  receiving  the  benefit  thereof, 
and  not  bv  its  form.  Rogers  v.  Fidelity 
Sav.  Bank,  etc.,  Co.,  (W.  D.  Ark.  1909) 
172  Fed.  735,  23  Am.  Bankr.  Rep.  1. 

Schemes  and  artifices  to  evade  the  let- 
ter and  spirit  of  the  law  toill  not  he 
tolerated. — In    re    Blount,     (E.    D.    Ark. 

1906)  142  Fed.  263,  16  Am.  Bankr.  Rep. 
97;  Parker  r.  Black,  (W.  D.  X.  Y.  1906) 
143  Fed.  560,  16  Am.  Bankr.  Rep.  202; 
Roberts  f.   Johnson,    (C.   C.   A.   4th   Cir. 

1907)  151  Fed.  567,  18  Am.  Bankr.  Rep. 
132;  Benedict  v.  Deshel,  (1903)  11  Am. 
Bankr.  Rep.  20,  177  N.  Y.  1,  68  N.  E. 
999. 

A  creditor  will  not  be  permitted  to  ob- 
tain a  preference  indirectly  by  any  color- 
able device  or  transaction  intended  to 
evade  the  provisions  of  the  Bankruptcy 
Act.  Hacknev  v.  Raymond  Bros.  Clarke 
Co.,  (Neb.  1903)  10  Am.  Bankr.  Rep. 
213. 

Section  60a  does  not  contemplate  a 
usage  of  merchants,  or  a  conventional 
arrangement'  between  the  parties,  which 
would  enable  any  one  of  the  creditors  of 
a  bankrupt  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  of  such  cred- 
itors of  the  same  class.  In  re  Morrow, 
(S.  D.  Ohio  1901)  134  Fed.  686.  13  Am. 
Bankr.  Rep.  392. 

A.  transfer  of  exempt  property  like  a 
homestead  does  not  constitute  a  prefer- 
ence. Huntington  r.  Baskerville,  (C.  C. 
A.  8th  Cir.  1911)   192  Fed.  813. 

The  performance  of  labor  for  a  creditor 
by  an  insolvent  debtor,  for  which  he  is 
credited  on  his  indebtedness,  was  held  not 
to  be  a  transfer  constituting  a  preference. 
In  re  Abraham  Steers  Lumber  Co.,  ( 1901 ) 
110  Fed.  738. 

Transaction  constituting  merely  a  debt 
to  bankrupt. — A  company  was  hiring 
laborers  to  gather  ties,  the  insolvent  oper- 
ating stores  and  supplying  the  men.  The 
custom  of  the  company  was  to  deduct  the 
amount  of  supplies  furnished  from  the 
earnings  of  each  man  on  sending  him  a 
check  on  the  bi-weekly  payroll  account, 
and  to  send  the  insolvent  a  check  to  cover 
the  supplies  irrespective  of  what  the  in- 
solvent might  owe  the  company.  The 
insolvent  owed  the  company  more  than 
$20,000  when,  within  four  months  of  the 


filing  of  a  petition  in  bankruptcy,  the 
company  retained  the  amount  owing  the 
insolvent  for  supplies  for  three  months, 
crediting  it  on  the  claim  against  him. 
It  was  held  that  this  was  no  preference 
whatever,  since  the  company  became  in- 
debted to  the  bankrupt  for  the  amount 
retained.  Western  Tie.  etc.,  Co.  v.  Brown, 
(1905)  196  U.  S.  502,  25  S.  Ct.  339,  49 
U.  S.  (L.  ed.)  571,' reversing  (1904)  129 
Fed.  728,  64  C.  C.  A.  256. 

A  transfer  made  under  coercion  is  never- 
theless a  preference  if  it  is  otherwise 
within  the  language  of  the  sectidn;  it  was 
80  held  under  the  earlier  Bankruptcy 
Acts.  Clarion  Bank  r.  Jones,  (1874)  2*1 
Wall,  325,  22  U.  S.  (L.  ed.)  542;  Sawyer 
V.  Turpin,  (1875)  91  U.  S.  114,  23  U.  S. 
(L.  ed.)    236;   Giddinga  v.  Dodd,    (1871) 

1  Dill.  (U.  S.)  115;  Rison  v.  Knapp, 
(1870)  1  Dill.  (U.  S.)  187;  Arnold  v. 
Maynard,  (1842)  2  Story  (U.  S.)  349; 
Campbell  v.  Traders'  Nat.  Bank,    (1871) 

2  Bisfl.  (U.  S.)  423;  Re  Batchelder, 
(1869)  1  Lowell  (U.  S.)  373;  Strain  r. 
Gourdin,  (1874)  2  Woods  (U.  S.)  380; 
Foster  r.  Hackley,  (1869)  2  Nat.  Bankr. 
Reg.  406,  9  Fed.  Cas.  No.  4,971;  Atkinson 
V.  Farmers'  Bank,  (1844)  Crabbe  (U.  S.) 
529,  2  Fed.  Cas.  No.  609;  Graham  f. 
Stark,  (1869)  3  Ben.  (U.  S.)  520,  10  Fed. 
Cas.  No.  5,676;  Wilson  v,  Brinkman, 
(1869)  2  Nat.  Bankr.  Reg.  468,  30  Fed. 
Cas.  No.  17,794. 

Conditional  sale  >—  Bankrupt's  ovm  prop- 
el ty  transferred. —  The  section  leaves  no 
doubt  that  to  be  within  its  terms  the 
transfer  must  be  one  which  a  bankrupt 
makes  of  his  own  property  and  which 
operates  to  prefer  one  creditor  over 
others;  and  if  further  light  be  needed 
there  is  a  declaration  in  tlie  Bankruptcy 
Act,  section  1,  clause  26  that  the  word 
"  transfer "  shall  be  taken  to  include 
every  mode  "  of  disposing  of  or  parting 
with  property,  or  the  possession  of  prop- 
erty, absolutely  or  conditionally,  as  a 
payment,  pledge,  mortgage,  gift,  or  se- 
curity." It  therefore  is  plain  that  section 
(50  refers  to  an  act  on  the  part  of  a 
bankrupt  whereby  he  surrenders  or  en- 
cumbers his  property  or  some  part  of  it 
for  the  benefit  of  a  particular  creditor 
and  thereby  diminishes  the  estate  which 
the  Bankruptcy  Act  seeks  to  apply  for 
the  benefit  of  all  the  creditors.  It  follows 
that  a  conditional  sale  to  the  bankrupt 
recorded  as  required  by  law  within  four 
months  prior  to  his  bankruptcy  is  not 
a  **  transfer "  which  is  affected'  by  this 
section.  Bailey  v.  Baker  Ice  Mach.  Co., 
(1915)  239  U.  S.  268,  36  S.  Ct.  50, 
ufjirming  (C.  C.  A.  8th  Cir.  1913)  209 
Fed.  603.  To  the  same  effect  see  John 
Deere  Plow  Co.  r.  Edgar  Farmer  Store 
Co.,  (1915)  154  Wis.  490,  143  N.  W. 
194;  In  re  Farmers'  Co-operative  Co., 
(1913)    202   Fed.   1005. 

Property  transferred  to  a  person  under 
a  valid  conditional  contract  of  sale  may  be 
recovered  back  on  the  buyer  becoming  a 
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bankrupt  as  there  is  no  ••  preference  "  in- 
volved in  such  a  transaction.   John  Deere 
Plow  Co.  of  Moline  v.  Edgar  Fanner  Store 
Co.,  (1913)   164  Wis.  490,  143  N.  W.  194. 
Preferences  created  by  attachment  are 
not  within  the  definition  of  this  section. 
Folger   V.    Putnam,    (C.    C.    A.    9th    Cir. 
1912)    194    Fed.    793,   wherein   the   court 
said:   "This  definition  of  a  'preference* 
confines  its  sufferance  or  acquirement  to 
two    classes    of    transactions,    namely,    a 
judgment  obtained  within  four  months  be- 
fore the  time  of  the  filing  of  the  petition 
in    bankruptcy   and    before   adjudication, 
and   a   transfer    made   by   the   bankrupt 
within  the  same  period  of  time.     It  will 
be  noted,  also,  that  by  the  classification 
it   contradistinguishes   the   preference   by 
transfer  from  that  by  procuring  or  suffer- 
ing a  judgment  to  be  entered.     There  is 
here  a  complete  absence  of  all  mention 
of  an  attachment  in  any  form  or  stage 
as  constituting  a  preference." 

An  attachment  lien  of  the  character 
described  in  the  first  clause  of  section  67o 
(3)  was  held  to  be  a  preference,  even  if 
it  be  not  regarded  either  as  a  "judg- 
ment "  or  a  "  transfer  "  within  the  mean- 
ing of  section  60a.  In  re  Schenkein, 
(1902)  113  Fed.  421;  In  re  Burlington 
Matting  Co.,  (1901)   109  Fed.  777. 

Preference    created    by    mortgage. —  A 
preferential    transfer   may   be,   and   very 
frequently  is,  created  by  a  mortgage;  and 
the  fact  that  it  was  so  made  renders  it 
none  the  less  a  preference,  providing  its 
effect  is  to  enable  one  creditor  to  obtain, 
within  the  four  months'  period,  a  greater 
percentage  of  his  debt  than  is  ol)tained  by 
other  creditors  of  the  same  class.     Pitts- 
burgh Plate  Glass  Co.  v.  Edwards,   (C  C. 
A.  8th  Cir.   1906)    148  Fed.  377,   17  Am. 
Bankr.  Rep.  447;   Ilussey  r.  Richardson- 
Roberts  Dry  Goods  Co.,  (C.  C.  A.  8th  Cir. 
1906)    148  Fed.  598,  17  Am.  Bankr.  Rep. 
511;   In  re  Hunt,    (1905)    139  Fed.   283; 
I^eser  v.  Savings  Deposit  Bank,  etc.,  Co., 
(1906)   148  Fed.  975,  78  C.  C.  A.  597,  18 
L.  R.  A.  (N.  S.)   1233;  In  re  Mission  Fix- 
ture,  etc.,  Co.,  (1900)  180  Fed.  263;  Matt- 
ley  V,  Giesler,    (1911)    187  Fed.  970,  110 
C.  C.  A.  90 ;  Smith  v.  Au  Gres,  ( C.  C.  A. 
6th  Cir.  1906)  150  Fed.  257,  17  Am.  Bankr. 
Rep.   746;   Coder  v.  Arts,    (C.  C  A.  8th 
Cir.  1907)    152  Fed.  943,  18  Am.  Bankr. 
Rep.  513;  Coder  v.  McPlierson,  (C.  C.  A. 
8th    Cir.    1907)     162    Fed.    951,    18   Am. 
Bankr.  Rep.  523;  In  re  Reynolds,   (W.  D. 
Ark.  1907)    153  Fed.  295,  18  Am.  Bankr. 
Rep.  666;  In  re  Tindal,  (K.  D.  S.  C.  1907) 

155  Fed.  456,  18  Am.  Bankr.  Rep.  773; 
Rutland  County  Nat.  Bank  v.  Graves,  (D. 
C.  Vt.  1907)  156  Fed.  16«,  19  Am.  Bankr. 
Rep.  446;  In  re  Floyd,  ( E.  D.  N.  C.  1907) 

156  Fed.  206,  19  Am.  Bankr.  Rep.  438; 
In  re  W.  W.  Mills  Co.,  (E.  D.  N.  C.  1908) 
162  Fed.  42,  20  Am.  Bankr.  Rep.  501 ;  In 
re  Hickerson,  (D.  C.  Idaho  1908)  162  Fed. 
345,  20  Am.  Bankr.  Rep.  682;  In  re  ller- 
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sey,  (N.  D.  Ta.  1909)  171  Fed.  1004,  22 
Am.  Bankr.  Rep.  863;  In  re  Smith,  (N.  D. 
X.  Y.  1910)  176  Fed.  426,  23  Am.  Bankr. 
Rep.  864;  In  re  Levine,  (E.  D.  N.  Y.  1912) 
196  Fed.  589;  Butcher  v.  Werksman,  (E. 
D.  N.  Y.  1913)  204  Fed.  330;  Lathrop 
Bank  t;.  Holland,  (C.  C.  A.  8th  Cir.  1913) 
205  Fed.  143;  7n  re  Boyd,  (1914)  213  Fed. 
774;  In  re  Coffey,  (W.  D.  N.  Y.  1907)  19 
Am.  Bankr.  Rep.  148. 

The  lien  of  a  preferential  mortgage  "  is 
within  the  ban  of  the  Bankruptcy  Act," 
and  no  state  statute  giving  the  mortgage 
a  priority  over  an  earlier  unrecorded  mort- 
gage can  save  it  from  being  discharged. 
Petition  of  Rouse,  (C.  C.  A.  6th  Oir.  1913) 
208  Fed.  881. 

Where  a  bankrupt,  after  having  used 
funds  belonging  to  a  township  to  purchase 
merchandise,  executed  a  mortgage  on  his 
stock  of  goods  in  favor  of  the  township, 
it  was  held  that  such  mortgage  operated 
as  a  preference,  and  was  unenforceable  by 
the  township.  Smith  i?.  Au  Gres,  (C.  C. 
A.  6th  Cir.  1906)  150  Fed.  257,  17  Am. 
Bankr.  Rep.  745. 

A  mortgage  executed  by  an  insolvent 
partnership  on  its  property,  within  four 
months  prior  to  its  bankruptcy,  to  secure 
the  individual  debt  of  a  partner,  is  void- 
able as  against  partnership  creditors.  In 
re  Floyd,  (E.  D.  N.  C.  1907)  166  Fed. 
206,  19  Am.  Bankr.  Rep.  438. 

Time  of  giving  mortgage. — A  mere 
promise  by  a  debtor,  at  the  time  the  debt 
was  contracted,  to  give  a  mortgage  to  se- 
cure it,-  without  specifying  the  nature  of 
the  mortgage  or  the  property  on  which  it 
was  to  be  given,  does  not  create  a  mort- 
gage; and  the  giving  of  one  on  a  subse- 
quent renewal  of  the  debt,  at  a  time  when 
the  debtor  is  insolvent,  and  within  four 
months  prior  to  his  bankruptcy,  consti- 
tutes a  transfer  of  property  to  secure  an 
antecedent  debt,  and  creates  a  preference. 
Pollock  r.  Jones,  (C.  C.  A.  4th  Cir.  1903) 
124  Fed.  1&3,  10  Am.  Bankr.  Rep.  616. 

A  lien  given  to  secure  a  pre-existing 
debt  within  the  statutory  period,  while  the 
giver  of  the  lien  is  insolvent,  and  without 
present  consideration,  is  invalid  as  a  pref- 
erence. In  re  Belding,  (1902)  116  Fed. 
1016. 

Preference  created  by  payment. — 
"Money  is  certainly  property,  whether 
we  regard  any  of  its  forms  or  any  of  its 
theories."  Pirie  r.  Chicago  Title,  etc.,  Co.. 
(1901)  182  U.  S.  438,  21  S.  Ct.  906,  45 
U.  S.  (L.  ed.)  1171.  To  the  same  point 
see  In  re  Starkweather,  (W.  D.  Mo.  1913) 
206  Fed.  797;  In  re  Ft.  Wayne  Electric 
Corp.,  (1899)  96  Fed.  803;  C.  S.  Morev 
Mercantile  Co.  v.  SchifiTer,  (C.  C.  A.  1902) 
114  Fed.  447. 

The  payment  of  an  existing  indebted- 
ness within  the  four  months'  period  and 
during  insolvency,  when  it  results  in  the 
preference   of   one   creditor   over   another 
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of  the  Bame  class,  const itutes  a  prefer- 
ential transfer  within  the  meaning  of  sec- 
tion 60a.  Pirie  v.  Chicago  Title,  etc.,  Co., 
agOl)  182  U.  S.  438,  21  S.  Ct.  906,  45 
U.  S.  (L.  ed.)  1171;  Jaquith  t*.  Alden, 
(1903)  189  U.  S.  78,  23  S.  Ct.  649,  47 
U.  S.  (L.  ©d.)  717,  9  Am.  Bankr.  Rep. 
773;  New  York  County  Nat.  Bank  v. 
Massey,  (1904)  192  U.  §.  138,  24  S.  Ct. 
199,  48  U.  S.  (L.  ed.)  380,  11  Am.  Bankr. 
Rep.  42 ;  Rector  v.  City  Deposit  Bank  Co., 
(1906)  200  U.  S.  405,  26  S.  Ct.  289,  50 
X^  S.  (L.  ed.)  527,  15  Am.  Bankr.  Rep. 
336;  In  re  Cobb,  (E.  D.  N.  C.  1899)  96 
Fed.  821,  3  Am.  Bankr.  Rep.  129;  In  re 
Lange,  (S.  D.  K.  Y.  1899)  97  Fed.  197, 
3  Am.  Bankr.  Rep.  231;  In  re  Conhaim, 
(D.  C.  Wash.  1899)  97  Fed.  923;  In  re 
Wolf,  (N.  D.  la.  1899)  98  Fed.  74,  3  Am. 
Bankr.  Rep.  555;  In  re  Ft.  Wayne  Elec- 
tric Corp.,  (7th  Cir.  1900)  99  Fed.  400, 
39  C.  C.  A.  682;  In  re  Sloan,  (8.  D.  la. 
1900)  102  Fed.  116,  4  Am.  Bankr.  Rep. 
356;  In  re  Fixen,  (C.  C.  A.  9th  Cir.  1900) 
102  Fed.  296,  4  Am.  Bankr.  Rep.  10;  In 
re  Arndt,  (E.  D.  Wis.  1900)  104  Fed. 
234,  4  Am.  Bankr.  Rep.  773;  In  re  San- 
derlin,  (E.  D.  N.  C.  1901)  109  Fed.  857; 
McNair  v.  Mclntyre,  (C.  C.  A.  4th  Cir. 
1902)  113  Fed.  113,  7  Am.  Bankr.  Rep. 
638;  In  re  Waterbury  Furniture  Co.,  (D. 
C.  Conn.  1902)  114  Fed.  255,  8  Am. 
Bankr.  Rep.  79;  Boyd  t;.  Lemon,  etc.,  C!o., 
(C.  C.  A.  5th  Cir.  1902)  114  Fed.  647, 
8  Am.  Bankr.  Rep.  83;  In  re  Belding, 
(D.  C.  Mass.  1902)  116  Fed.  1016,  8  Am. 
Bankr.  Rep.  718;  Swarts  v.  St.  Louis 
Fourth  Nat.  Bank,  (C.  C.  A.  8th  Cir. 
1902)  117  Fed.  1,  8  Am.  Bankr.  Rep. 
673;  In  re  Jones,  (D.  C.  S.  C.  1902)  118 
Fed.  673,  9  Am.  Bankr.  Rep.  262;  In  re 
Thompson,  (E.  D.  Pa.  1903)  121  Fed. 
607,  10  Am.  Bankr.  Rep.  288 ;  In  re  Colton 
Export,  etc.,  Co.,  (C.  C.  A.  2d  Cir.  1903) 
121  Fed.  663,  10  Am.  Bankr.  Rep.  14; 
In  re  Lyon,  (C.  C.  A.  2d  Cir.  1903)  121 
Fed.  723,  10  Am.  Bankr.  Rep.  25;  In  re 
Wolf,  (W.  D.  Tenn.  1903)  122  Fed.  127, 
10  Am.  Bankr.  Rep.  153;  In  re  Jones,  (D. 
C.  S.  C.  1903)  123  Fed.  128,  10  Am. 
Bankr.  Rep.  513;  In  re  George  M.  Hill 
Co.,  (C.  C.  A.  7th  Cir.  1904)  130  Fed. 
315,  12  Am.  Bankr.  Rep.  221;  In  re  Foley, 
(E.  D.  Pa.  1905)  140  Fed.  300,  15  Am. 
Bankr.  Rep.  832;  Ridge  Ave.  Bank .  t?. 
Studheim,  (C.  C.  A.  3d  Cir.  1906)  145 
Fed.  798,  16  Am.  Bankr.  Rep.  863;  In  re 
Plant,  (S.  D.  Ga.  1906)  148  Fed.  37,  17 
Am.  Bankr.  Rep.  272;  McNaboe  v.  Co- 
lumbian  Mfg.  Co.,  (C.  C  A.  2d  Cir.  1907) 
153  Fed.  967,  18  Am.  Bankr.  Rep.  684; 
Pratt  V.  Columbia  Bank,  (S.  D.  N.  Y. 
1907)  157  Fed.  137,  18  Am.  Bankr.  Rep. 
406;  In  re  Mavo  Contracting  Co.,  (D.  C. 
Mass.  1907)  157  Fed.  469,  19  Am,  Bankr. 
Rep.  551 ;  Ohio  Valley  Bank  Co.  v.  Mack, 
(C.  C.  A.  6th  Cir.  1906)  163  Fed.  155,  20 
Am.  Bankr.  Rep.  40;  In  re  Rice,  (E.  D. 
Pa,   1908)    164  Fed.  514,  21  Am.  Bankr. 


Rep.  202;  In  re  Kearney,  (E.  D.  Pa.  1909) 
167  Fed.  995,  21  Am.  Bankr.  Rep.  721: 
In  re  Knost,  (S.  D.  Ohio)  2  Am.  Bankr. 
Rep.  471;  Landry  v.  Andrews,  (1901)  6 
Am.  Bankr.  Rep.  281,  22  R.  I.  597,  48 
Ail.  1036;  In  re  Rosenberg,  (S.  D.  N.  Y. 
1901)  7  Am.  Bankr.  Rep.  316;  West  t;. 
Lahoma  Bank,  (1905)  16  Am.  Bankr.  Rep. 
733,  16  Okla.  328,  85  Pac.  469. 

"But  in  the  u9%mI  oottrse  of  husineaa  a 
payment  of  money  is  appropriable  only  to 
an  existing  debt,  and,  in  the  nature  of  the 
case,  can  be  related  as  a  preference  to  such 
debt  alone."  In  re  Abraham  Steers  Lum- 
ber Co.,  (1901)  110  Fed.  738. 

Preferential  paymente  to  several  cred- 
itors.— ^A  payment  made  by  an  insolvent 
corporation  to  a  creditor,  within  four 
montlis  prior  to  its  bankruptcy,  is  no  less 
a  preference  because  some  other  creditors 
may  also  have  obtained  larger  paymenCs  in 
proportion  to  their  claims  during  such 
period.  In  re  Mayo  Contracting  Co.,  (D. 
C.  Mass.  1907)  157  Fed.  469,  19  Am. 
Bankr.  Rep.  561. 

Payment  of  notes. —  In  In  re  Bullock, 
(1902)  116  Fed.  667,  it  appeared  that  a 
debtor  closed  an  account  by  giving  notes. 
Such  notes  were  executed  six  months  prior 
to  the  adjudication.  The  creditor  sold 
such  notes  and  within  the  four  months 
some  of  them  were  paid  to  the  indorsee. 
It  was  held  that  this  was  not  a  prefer- 
ential payment  to  the  payee,  distinguish- 
ing Pirie  v.  Chicago  Title,  etc.,  Co.,  ( 1901 
182  U.  S.  438,  21  S.  Ct.  906,  45  U.  S.  (L. 
ed.)  117L 

Payments  by  the  bankrupt,  while  in- 
solvent, within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy  against 
him,  upon  his  indorsed  notes,  which  the 
indorsers  would  have  paid  if  he  had  not, 
constitute  a  preference,  whether  the  cred- 
itor preferred  derived  any  benefit  from 
these  payments  or  not.  Swarts  v.  St. 
Louis  Fourth  Nat.  Bank,  (8th  Cir.  1902) 
117  Fed.  1,  54  C.  C.  A.  387. 

^Vhere  notes,  given  by  a  debtor  to  close 
an  account  for  goods,  were  still  held  by 
the  creditor  and  unpaid  at  the  time  a 
further  indebtedness  on  account  was  con- 
tracted, it  was  held  that  both  the  notes 
and  account  constituted  the  indebtedness 
then  due,  and  that  a  payment  of  the  notes 
thereafter,  when  the  debtor  was  insolvent, 
and  within  four  months  prior  to  his  bank- 
ruptcy, constituted  the  giving  of  a  pref- 
erence. In  re  Jones,  (D.  C.  S.  C.  1903) 
123  Fed.  128,  10  Am.  Bankr.  Rep.  513. 

The  payment  to  a  bank  by  an  insolvent, 
within  four  months  prior  to  his  bank- 
ruptcy, of  notes  given  to  third  persons, 
but  which  have  been  indorsed  to  and  are 
owned  by  the  bank,  constitutes  a  prefer- 
ence given  to  the  bank.  In  re  George 
M.  Hill  Co.,  (C.  C.  A.  7th  Cir.  1904)  130 
Fed.  315,  12  Am.  Bankr.  Rep.  221. 
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The  stihsequent  payment  of  a  post -dated 
check,  while  insolvent  and  within  the  pro- 
hibited period,  constitutes  a.  preference. 
In  re  Lyon,  (C.  C.  A.  2d  Cir.  1903)  121 
Fed.  723,  10  Am.  Bankr.  Rep.  25. 

Repayment  of  loan. —  A  payment  made 
by  a  bankrupt  two  days  before  the  bank- 
ruptcy and  while  insolvent,  in  repayment 
of  a  loan,  constitutes  a  voidable  prefer- 
ence. In  re  Kearney,  (E.  D.  Pa.  1909) 
107  Fed.  995,  21  Am.  Bankr.  Rep.  721. 

Payment  of  rent  by  an  insolvent  is  not 
necessarily  a  preference;  but  when  it  ib 
done  as  a  means  and  for  the  purpose  of 
carrying  on  a  business  in  fraud  of  cred- 
itors it  should  be  so  regarded.  In  re 
Lange,  (S.  D.  N.  Y.  1899)  97  Fed.  197,  3 
Am.  Bankr.  Rep.  231. 

Payment  in  goods, — Where,  within  a 
month  prior  to  the  filing  of  a  bankruptcy 
petition,  the  bankrupts  delivered  certain 
goods  to  their  father  and  another,  in  part 
payment  of  unsecured  debts,  it  was  held 
that  such  payment  was  a  preference,  and 
that  the  trustee  was  entitled  to  recover 
the  goods  or  their  value  from  tlie  trans- 
ferees. In  re  Ansley,  (E.  D.  N.  C.  1907) 
153  Fed.  983,  18  Am.  Bankr.  Rep.  457. 

Directing  another  to  pay  oreditors, — 
Where  a  partner  of  a  bankrupt  firm  di- 
rected a  mortgagee  of  firm  property,  who 
had  foreclosed  the  mortgage  and  obtained 
a  surplus  after  satisfaction  of  the  mort- 
gage^ debt,  to  pay  such  surplus  to  a  firm 
creditor,  it  was  lield  that  the  transaction 
was  in  effect  a  direct  payment  by  the  firm 
to  the  creditor,  and  constituted*  a  prefer- 
ential payment.  Jolinson  v.  Hanley,  etc., 
Co.,   (D.  €.  R.  I.  1911)   188  Fed.  752. 

But  the  repayment  of  money  stolen  does 
not  constitute  a  preference.  McXaboe  v. 
Columbian  Mfg.  Co.,  (C.  C.  A.  2d  Cir. 
1907)  153  Fed.  967,  18  Am.  Bankr.  Rep. 
684. 

Money  due  from  a  bankrupt  as  trustee, 
and  which  cannot  be  distinguished  from 
any  other  moneys  in  his  possession  or 
under  his  control,  or  which  is  due  from 
him  only  because  he  has  used  trust  funds 
for  his  own  purposes,  or  otherwise  mis- 
applied them,  cannot  be  considered  as 
property  held  by  the  bankrui)t  in  trust, 
and  a  transfer  of  the  same  creates  a  pref- 
erence wlien  the  otlier  elements  of  a  pref- 
erence are  present.  In  re  Dorr,  (C.  C.  A. 
9th  Cir.   1912)    196  Fed.  292. 

Payments  made  on  open  accounts  and 
in  due  course  of  business  within  the  four 
months'  period,  and  which  are  received  in 
good  faith,  without  the  creditor's  knowl- 
edge of  the  debtor's  insolvency,  leaving  a 
net  amount  due  from  the  l)ankrupt's  es- 
tate, do  not  constitute  a  preference.  l*irie 
r.  Chicago  Title,  etc.,  Co.,  (1901)  182 
U.  S.  438,  21  S.  Ct.  906,  45  U.  S.  (L.  ed.) 
1171;  Jaquith  r.  Alden,  (1003)  189  U.  S. 
78,  23  S.  Ct.  649,  47  W  S.  ( L.  ed.)  717,  9 
Am.  Bankr.  Rep.  773;  Vaple  r.  Dahl- 
Millikan  Grocery   Co.,    (1004)    193  U.  S. 


526,  24  S.  Ct.  652,  48  U.  S.  (L.  ed.)  776; 
Wild  V.  Provident  L.,  etc.,  Co.,  (1909) 
214  U.  S.  292,  29  S.  Ct.  619,  53  U.  S. 
(L.  ed.)  1003,  22  Am.  Bankr.  Rep.  109; 
In  re  Sagor,  (C.  C.  A.  2d  Cir.  1903)  121 
Fed.  658,  9  Am.  Bankr.  Rep.  361;  Wild 
V.  Provident  L.,  etc.,  Co.,  (C.  C.  A.  3d 
Cir.  1907)  153  Fed  562,  18  Am.  Bankr. 
Rep.  506,  affirming  (E.  D.  Pa.  1906)  17 
Am.  Bankr.  Rep.  56;  In  re  Hall,  (W.  D. 
N.  Y.  1900)  4  Am.  Bankr.  Rep.  671;  In 
re  v^moke,  (1900)  104  Fed.  289;  In  re 
Ratliflf,  (1901)  107  Fed.  80.  Contra, 
In  re  Fixen,  (C.  C.  A.  1900)  102  Fed. 
295.  In  In  re  Farmers*  Store,  etc., 
Co.,  (N.  D.  W.  Va.  1914)  214  Fed.  506, 
the  court  said :  "  It  is  clear  from  these 
decisions  that  merchants  may  sell  goods 
to  an  insolvent  customer,  and  may  receive 
payments  from  him  on  account  thereof 
within  the  four  months  prior  to  adjudica- 
tion in  bankruptcy,  without  such  pay- 
ments constituting  a  preference,  provided 
the  creditor  so  selling  has  no  knowledge 
of  the  insolvency  of  his  customer.  If  he 
has  such  knowledge,  then  such  payments 
become  preferential.*' 

This  conclusion  rests  upon  the  broad 
principle  that  the  net  effect  of  such  deal- 
ings between  the  creditor  and  the  bank- 
rupt after  the  bankrupt's  insolvency  is  to 
enrich  the  bankrupt's  estate  by  the  total 
sales,  less  the  total  payments.  Jaquith 
V.  Alden,  (1903)  189  U.  S.  78,  23  S.  Ct. 
649,  47  U.  S.  (L.  ed.)  717;  Wild  t?.  Provi- 
dent L.,  etc.,  Co.,  (1909)  214  U.  S.  292, 
29  S.  Ct.  619,  53  U.  S.  (L.  ed.)  1003; 
In  re  Dickson,  (1901)  111  Fed.  728,  49 
C.  C.  A.  574,  55  L.  R.  A.  349. 

Such   payments  on   a   running  accoimt 
are  no  more  preferences  than  if  the  pur- 
chases had  been  for  cash.  Jaquith  v.  Alden, 
(1903)    189  U.  S.  78,  23  S.  Ct.  649,  47 
V.  S.    (L.  ed.)    717. 

Payment  by  indorser. —  Where  an  in- 
dorser  of  a  bankrupt's  paper,  well  secured 
by  the  indorser's  collateral,  paid  the  paper 
to  the  bank,  and  charged  the  amount 
against  its  debt  on  open  account  to  the 
bankrupt,  it  was  held  that  equity  did  not 
require  that  the  payment  be  held  to  con- 
stitute a  preference  to  the  bank  by  the 
bankrupt  on  the  theory  that  the  transac- 
tion was  an  evasion  of  the  Act.  Mason  v. 
National  Herkimer  County  Bank,  (C.  C 
A.  2d  Cir.  1909)  172  Fed.  529,  22  Am. 
Bankr.  Rep.  733. 

\ecessity  of  increasing  hankrupt'B  es- 
tate.—  It  has  been  held  that  it  is  only 
wliere  new  sales  succeed  payments,  and  the 
net  result  is  to  increase  the  value  of  the 
estate,  that  payments  made  by  an  insol- 
vent debtor,  or  on  running  account,  are 
not  to  be  considered  as  preferential  trans- 
fers. Wild  V.  Provident  L.,  etc.,  Co.,  (C. 
C.  A.  3d  Cir.  1907)  153  Fed.  562,  18  Am. 
Bankr.  Rep.  500. 

Section  57//,  providing  that  "  the  claims 
of  creditors  who  have  received  preferenpe«^ 
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shall  not  be  allowed  unless  such  creditors 
shall  surrender  their  preferences,"  will  not 
be  so  construed  as  to  require  a  creditor 
to  surrender  partial  payments  received  by 
him  on  account  in  the  usual  course  of 
business,  where  the  transactions  covered 
by  the  account  between  them,  taken  to- 
gether, resulted  in  increasing  the  net  in- 
debtedness to  the  creditor,  and  correspond- 
ingly increasing  the  bankrupt's  estate.  In 
re  Dickson,  (C.  C.  A.  1st  Cir.  1901)  111 
Fed.  726,  7  Am.  Bankr.  Rep.  186. 

But  even  an  increase  of  the  bankrupt's 
estate,  as  a  net  result  of  the  transactions 
between  the  bankrupt  and  a  creditor 
within  four  months  prior  to  filing  the  pe- 
tition in  bankruptcy,  where  the  last  trans- 
action was  a  payment  on  account  of  the 
indebtedness,  is  not  sufficient  to  relieve  the 
creditor  from  surrendering  this  last  pay- 
ment as  preferential  before  he  is  per- 
mitted to  prove  the  balance  of  his  claim 
against  the  bankrupt's  estate,  when  the 
account  runs  far  back  bevond  the  four 
months  before  the  petition  was  presented 
and  the  transactions  between  them  end 
with  a  large  payment  on  account  of  the 
whole  indebtedness.  In  re  Watkinson, 
(E.  D.  Pa.  1906)   17  Am.  Bankr.  Rep.  56. 

Payment  followed  hy  nexo  credits, — 
"  The  receipt  by  a  creditor  of  payments 
upon  an  account  current,  in  the  usual 
course  of  business,  which  are  followed  by 
new  credits  for  property  delivered  to  the 
debtor,  which  becomes  a  part  of  his  es- 
tate, for  which  the  creditor  has  not  been 
paid,  and  which  equals  or  exceeds  in 
amount  and  value  the  payments,  does  not 
constitute  a  preference  under  section  60a." 
Kimball  v.  E.  A.  Rosenham  Co.,  (C.  C.  A. 
1902)  114  Fed.  85.  But  see  In  re  Arndt, 
(1900)  104  Fed.  234,  where  partial  pay- 
ments were  made  by  a  bankrupt  to  a  cred- 
itor on  account,  in  the  usual  course  of 
business,  within  four  months  of  the  filing 
of  the  petition  and  in  order  to  obtain 
more  goods  on  credit,  which  credit  was 
given,  the  payments  being  received  with- 
out knowledge  of  the  debtor's  insolvency, 
and  it  was  held  that,  as  preferences,  they 
must  be  surrendered  before  the  creditor 
could  prove  his  claim. 

Payment  of  valid  Hen. —  The  payment 
by  a  partnership,  within  four  months 
prior  to  its  bankruptcy,  of  a  sum  of  money 
to  the  mother  of  the  partners,  on  ac- 
count of  accrued  interest  on  her  statu- 
tory dower  in  real  estate,  owned  by  the 
partners  through  descent  from  their 
father,  but  upon  which  the  mother  had  a 
lien  for  her  dower  and  interest,  cannot  be 
assailed  as  a  preference.  In  re  Riddle, 
(E.  D.  Pa.  1903)    122  Fed.  559. 

Banking  transactions  —  In  general. — 
"  There  is  nothing  in  the  statute  which 
deprives  a  bank,  with  whom  an  insolvent 
is  doing  business,  of  the  rights  of  any 
other  creditor  taking  money  without  rea- 
sonable cause  to  believe  that  a  Dioference 


will  result  from  the  payment.  The  Bank- 
ruptcy Act  contemplates  that  by  remain- 
ing in  business  and  at  work,  an  insolvent 
may  become  able  to  pay  off  his  debts.  It 
does  not  prevent  him  from  continuing  in 
trade,  depositing  money  in  bank,  drawing 
checks  and  paying  debts  as  they  mature, 
either  to  his  own  bank  or  any  other  cred- 
itor. It  does  provide,  however,  that  if 
bankruptcy  ensues,  all  payments  thus 
made,  within  the  four  months  period, 
may  be  recovered  by  the  trustee,  if  the 
creditor  had  reasonable  cause  to  believe 
that  a  preference  would  be  thereby  ef- 
fected." Studley  v.  Boylston  Nat.  BanK  oi 
Boston,  (1913)  229  U.  S.  623,  33  S.  Ct. 
806,  57  U.  S.  (L.  ed.)  1313,  aflvrming 
( 1st  Cir.  1912)  200  Fed.  249,  118  C.  C.  A. 
435,  the  latter  case  holding  that  where 
a  bankrupt,  within  four  months  prior  to 
bankruptcy,  paid  some  notes  he  had  dis- 
counted at  the  bank  by  check  on  his  gen- 
eral account,  and  the  bank  within  the 
same  period  charged  some  notes  of  the 
depositor  against  his  account,  the  transac- 
tion all  being  in  good  faith  and  in  the 
general  course  of  business,  there  was  no 
voidable  preference. 

The  Bankruptcy  Act  does  not  take  away 
from  a  banker  the  right  to  transact  busi- 
ness with  his  customer  in  the  ordinary 
way.  He  may  take  renewal  notes  in  ex- 
tension of  credit  and  receive  partial  pay- 
ment of  his  debt,  and  has  the  right  dur- 
ing the  continuance  of  their  relations  to 
presume  that  his  debtor  is  solvent  and 
carrying  on  business  in  the  usual  way; 
and  if  it  turns  out  that  the  debtor  was 
insolvent  the  creditor  may  receive  pay- 
ment without  incurring  the  liability  of 
having  to  restore  such  payment  when 
bankruptcy  intervenes.  The  Bankruptcy 
Act  requires  a  restoration  of  preferential 
payments  only  when  the  creditor  has  rea- 
sonable cause  to  believe  that  a  preference 
will  result  from  such  payments  made 
within  four  months  of  the  bankruptcy. 
Grandison  v.  Robertson,  (W.  D.  N.  Y. 
1916)   220  Fed.  985. 

Where  it  appeared  that  a  bank,  which 
held  a  note  against  a  depositor,  on  threat 
of  setting  off  the  note  against  the  de- 
positor's account,  obtained  from  the  de- 
positor a  post-dated  check  to  apply  on 
the  note,  which  check  was  afterw^ards 
cashed  by  the  bank  out- of  subsequent  de- 
posits, made  within  five  months  of  bank- 
ruptcy, the  depositor  at  the  time  being 
insolvent,  and  the  bank  had  reasonable 
cause  to  know  of  his  insolvency,  it  wus 
held  that  a  voidable  preference  was  cre- 
ated. In  re  Starkweather,  (W.  D.  Mo. 
1913)   206  Fed.  797. 

"A  deposit  of  money  to  on&s  credit  in 
a  ha/nk  does  not  operate  to  diminisli  the 
estate  of  the  depositor,  for  when  he  parts 
witii  the  monev  he  creates,  at  the  same 
time,  on  the  part  of  the  bank,  an  obliga- 
tion  to   pay   the   amount  of  the  deposit 
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aa  soon  as  the  depoeitoT  may  see  fit  to 
draw  a  check  against  it.  It  is  not  a 
transfer  of  property  as  a  payment,  pledge, 
mortgage,  giit,  or  security.  ...  In  the 
Pirie  Case  [Pirie  v.  Chicago  Title,  etc., 
Co.,  (1901)  182  U.  S.  438,  21  S.  Ct.  906, 
45  U.  S.  (L.  ed.)  1171],  the  turning  ques- 
tion was  whether  the  payment  of  money 
was  a  transfer  within  the  meaning  of  the 
law,  and  it  was  held  that  it  was.  There 
the  payment  of  the  money  within  the  time 
named  in  the  Bankrupt  Law  was  a  part- 
ing with  so  much  of  the  bankrupt's  estate, 
for  which  he  received  no  obligation  of  the 
debtor  but  a  credit  for  the  amount  on  his 
debt.  This  was  held  to  be  a  transfer  of 
property  within  the  meaning  of  the  law. 
It  is  not  necessary  to  depart  from  the 
ruling  made  in  that  case,  that  such  pay- 
ment was  within  the  operation  of  the  law, 
while  a  deposit  of  money  upon  an  open 
account  subject  to  check,  not  amoimting 
to  a  payment,  but  creating  an  obligation 
upon  the  part  of  the  bank  to  repay  upon 
the  order  of  the  depositor,  would  not  lie." 
Xew  York  County  Nat.  Bank  v.  Massey, 
(1904)  192  U.  S.  138,  248.  a.  199,  48 
U.  S.   (L.  ed.)    380. 

Contray  in  the  earlier  case  of  In  re 
Stege,  (C.  C.  A.  1902)  116  Fed.  342,  a 
bank  was  required,  as  a  condition  to  prov- 
ing other  claims,  to  surrender  money  de- 
posited by  an  insolvent  depositor. 

The  deposit  of  money  in  bank  by  an 
insolvent  within  four  months  prior  to  his 
bankruptcy,  on  open  accoimt,  subject  to 
check,  does  not  constitute  a  transfer  of 
property  amoimting  to  a  preference,  al- 
though the  bank  may  be  at  the  time  a 
creditor,  and,  under  section  68a,  have  the 
right  to  set  off  so  much  of  its  claim  as 
equals  the  balance  in  such  account.  In  re 
George  M.  Hill  Co.,  (C.  C.  A.  7th  Cir. 
1904)  130  Fed.  315,  12  Am.  Bankr.  Rep. 
221,  12  Am.  Bankr.  Rep.  451;  Tomlinson 
V.  Lexington  Bank,  (C.  C  A.  4th  Cir. 
1906)  145  Fed.  824,  16  Am.  Bankr.  Hep. 
632;  McDonald  v.  Clearwater  Shortline 
R.  Co.,  (C.  C.  Idaho  1908)  164  Fed.  1007; 
Mason  t?.  National  Herkimer  County  Bank, 
(C.  C.  A.  2d  Cir.  1909)  172  Fed.  520,  22 
Am.  Bankr.  Rep.  733;  In  re  Wright-Dana 
Hardware  Co.,  (N.  D.  N.  Y.  1913)  207 
Fed.  636;  In  re  Elsasser,  (E.  D.  Pa.  1901) 
7  Am.  Bankr.  Rep.  215;  West  v.  Lahoma 
Bank,  (19U5)  16  Am.  Bankr.  Rep.  733,  16 
Okla.  328,  85  Pac.  469.  See  also  the 
annotation  under  sections  68  a  and  b,  as  to 
the  right  of  set-off. 

Thu8  where  an  i/naolvent  person  bor- 
rows money  from  a  bank,  and  executes  his 
note  therefor,  and  deposits  the  money  in 
said  bank  subject  to  his  check,  such  trans- 
action does  not  constitute  a  preferential 
transfer  under  the  Bankruptcy  Act;  and 
the  bank  may,  before  the  depositor  is  de- 
clared a  bankrupt,  credit  the  amount  of 
his  deposit  upon  his  debt  due  the  bank, 
and  such  transaction  will  not  entitle  the 


trustee  in  bankruptcy  to  recover  the 
amount  of  such  deposit  as  a  preference. 
West  i;.  Lahoma  Bank,  (1906)  16  Am. 
Bankr.  Rep.  733,  16  Okla.  328,  85  Pac. 
469. 

The  application  by  a  bank  of  the  amount 
staging  to  the  credit  of  a  depositor  vn  his 
general  account,  subject  to  check  on  a 
note  of  the  depositor,  although  within  four 
months  prior  to  his  bankruptcy,  and  while 
he  was  insolvent,  does  not  constitute  a 
preference.  In  re  Scherzer,  (N.  D.  la. 
1904)  130  Fed.  631,  12  Am.  Bankr.  Rep. 
451. 

Pa^fment  of  overdraft, —  So,  also,  where 
a  bank  allowed  a  customer  to  overdraw  on 
the  express  agreement  that  the  customer 
should  assign  good  accounts  for  collection 
to  pay  the  overdraft,  it  was  held  that  the 
subsequent  assignment  of  the  accounts,  al- 
though the  customer  was  insolvent,  did 
not  constitute  the  giving  of  a  preference. 
Tomlinson  v.  Lexington  Bank,  (O.  0.  A. 
4th  Cir.  1906)  145  Fed.  824,  16  Am. 
Bankr.  Rep.  632. 

But  see  In  re  Kellar,  (N.  D.  la.  1901) 
110  Fed.  348,  wherein  it  was  held  that 
deposits  in  a  bank  made  by  an  insolvent 
within  four  months  prior  to  his  bank- 
ruptcy, and  applied  by  the  bank  to  the 
payment  of  an  overdraft  previously  made, 
constitute  a  preference. 

Deposit  in  pursuance  of  creditors*  agree- 
ment.— A  trustee  in  bankruptcy  has  no 
interest  which  he  can  enforce  for  the  bene- 
fit of  general  creditors  in  an  arrangement 
between  the  bankrupt  and  certain  cred- 
itors by  which  money  deposited  with  one, 
which  was  a  bank,  was  to  be  held  in  trust 
and  distributed  pro  rata  between  them, 
and  which  was  not  prohibited  by  the 
bankruptcy  statute.  Lowell  v.  Interna- 
tional Trust  Co.,  (C.  C.  A.  1st  Cir.  1907) 
158  Fed.  781,  19  Am.  Bankr.  Rep.  853. 

Preferential  payment  to  bank, —  But  a 
bank  is  not  relieved  from  liability  to  re- 
fund, as  a  preference,  a  payment  received 
on  notes  from  a  bankrupt  while  insolvent, 
under  such  circumstances  that  it  had  rea- 
sonable grounds  to  believe  that  a  prefer- 
ence was  intended,  by  the  fact  that  the 
payment  was  made  by  a  check  on  the 
debtor's  deposit  in  the  same  bank,  which, 
if  it  had  remained  until  the  debtor's  bank- 
ruptcy, the  bank  might  have  retained  as  a 
Hot-off.  Ridge  Ave.  Bank  v.  Studheim, 
(C.  C.  A.  3d  Cir.  1906)  145  Fed.  798,  16 
Am.  Bankr.  Rep.  863.  And  see  to  the 
same  effect  Pratt  v.  Coliunbia  Bank,  (S. 
D.  N.  Y.  1907)  157  Fed.  137,  18  Am. 
Bankr.  Rep.  406;  In  re  W.  W.  Mills  Co., 
(E.  D.  N.  C.  1908)  162  Fed.  42,  20  Am. 
Bankr.  Rep.  501. 

Paymejit  of  its  officer  by  insolvent  hank. 
— Where  a  day  or  two  before  the  open 
insolvency  of  a  bank  its  receiving  and 
paying  teller,  witli  full  knowledge  of  its 
insolvency,  drew  his  check  against  the 
fund   and  paid  himself  $3,100  which  he 
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claimed  as  a  creditor  of  the  bank,  it  was 
held  that  such  transaction  constituted  a 
preference  which  was  recoverable  by  the 
bank's  trustee  in  bankruptcy,  /n  re 
Plant,  (S.  D.  Ga.  1906)  148  Fed.  37,  17 
Am.  Bankr.  Hep.  272. 

Where  a  hank  takes  title  to  mercha^H' 
dise  purchased  on  credit  furnished  by  it- 
self and  delivers  the  same  on  consignment 
to  the  bankrupt,  taking  a  trust  receipt 
under  which  the  merchandise  was  to  be 
held  for  the  bank  until  paid  for,  an  agree- 
ment within  four  months  of  the  bank- 
ruptcy to  return  the  merchandise  to  the 
bank  is  not  a  preference,  as  the  bank 
starts  with  the  full  ownership  of  the  goods 
and  that  ownership  is  never  lost.  In  re 
Killian  Mfg.  Co.,  (E.  D.  Pa.  1913)  209 
Fed.  498. 

Securities  delivered  hy  a  "broker  to  a 
hank  immediately  preceding  his  bank- 
ruptcy to  secure  a  loan  made  by  the  bank 
held  under  the  circumstances  shown  to  be 
a  preference.  National  City  Bank  of 
Xew  York  v.  Hotchkiss,  (1913)  231  U.  S. 
50,  34  S.  Ct.  20,  58  U.  S.  (L.  ed.)  116; 
Mechanics'  &  Metals  Nat.  Bank  of  New 
York  t?.  Ernst,  (1913)  231  U.  S.  60,  34 
S.  Ct.  20,  58  U.  S.    (L.  ed.)    115. 

The  assignment f  hy  an  insolvent,  of  a>c- 
counts  receivahle,  for  the  benefit  of  a  hankf 
resulting  in  the  indorsement  of  renewal 
notes  and  the  subsequent  collection  of  the 
accounts  receivable,  is  a  transfer  within 
the  prohibition  of  the  Bankruptcy  Act. 
Grandison  v.  National  Bank  of  Commerce, 
(W.  D.  N.  Y.  1915)  220  Fed.  981,  wherein 
the  court  said :  "  It  makes  no  difference 
that  the  bankrupt  paid  the  bank  through 
the  assignment  to  its  president  of  the  ac- 
counts receivable,  as  long  as  the  arrange- 
ment resulted  in  disposing  of  the  accounts 
receivable  in  such  a  way  as  to  deplete 
the  assets.  The  Bankruptcy  Act  does  not 
forbid  the  taking  of  money  by  a  bank  in 
payment  of  a  debt  in  the  ordinary  course 
of  business,  even  if  it  should  transpire 
that  at  the  time  of  payment  the  debtor 
was  insolvent;  but  in  this  case  we  are 
dealing  with  a  different  situation.  Here, 
as  said,  the  bank  had  reasonable  cause  to 
believe  it  was  being  favored,  and  neverthe- 
less received  payment  of  its  debt,  amount- 
ing to  fifteen  thousand  two  hundred  six- 
teen dollars  and  ninety  cents,  by  an  ar- 
rangement made  particularly  for  its 
benefit." 

The  acceptance  of  a  check,  from  a  de- 
positor, by  a  bank,  which  holds  an  over- 
due note  of  the  latter,  operates  as  a  for- 
feiture of  the  right  of  the  bank  to  set  off 
the  note  against  the  deposit  in  event  of 
the  bankruptcy  of  the  depositor  within 
four  months  from  the  date  of  the  transac- 
tion. Knoll  V,  Commercial  Trust  Co., 
(1915)  249  Pa.  St.  197,  94  Atl.  750,  L. 
U.  A.  191GA  GSS. 


IT.  CowBTrrtncifT  Elements. 

In  general. —  A  preference  is  recoverable 
by  a  trustee  when  the  following  elements 
exist:  (1)  The  insolvency  of  the  debtor. 
(2)  A  preference  obtained  within  four 
months  prior  to  the  filing  of  the  petition 
in  bankruptcy.  (3)  The  debtor  has  suf- 
fered or  procured  a  judgment  to  be  entered 
against  himself,  or  bad  made  a  transfer 
of  any  of  his  property,  which  operates  as 
a  preference.  (4)  The  person  receiving  such 
preference,  or  to  be  benefited  thereby, 
or  his  agent  acting  therein,  has  reasonable 
cause  to  believe  that  the  enforcement  of 
such  judgment  or  transfer  will  effect  a 
preference.  Galbraith  i?.  Whitaker,  (1912) 
119  Minn.  447,  138  N.  W.  772,  43  L.  R.  A. 
(N.  S.)  427. 

Must  be  act  of  bankrupt. — ^To  constitute 
a  preference  the  transfer  or  payment  must 
have  been  the  act  of  the  bankrupt.  West- 
ern Tie,  etc.,  Co.  v.  Brown,  (1905)  196 
U.  S.  602,  25  S.  Ct.  339,  49  U.  S.  (L.  ed.) 
571.  But  the  act  of  a  duly  authorized 
agent  within  the  scope  of  his  authority  is 
the  act  of  the  bankrupt.  Rector  v.  City 
Deposit  Bank  Co.,  (1906)  200  U.  S.  405. 
26  S.  Ct.  289,  50  U.  S.  (L.  ed.)  527. 

Insolvency. —  It  is  elementary  to  .the 
definition  of  a  forbidden  preference,  con- 
sidered under  any  section  of  the  Bank- 
ruptcy Law,  and  for  any  purpose,  that  it 
must  have  been  made  by  the  debtor 
"while  insolvent."  A  solvent  debtor  can- 
not make  a  preference.  Elaufman  v.  Tred- 
way,  (1904)  196  U.  S.  271,  25  S.  Ct.  33, 
49  U.  S.  (L.  ed.)  190,  12  Am.  Bankr. 
Rep.  682;  In  re  Baumann,   (W.  D.  Tenn. 

1899)  96  Fed.  946;  In  re  Lange,  (S.  D. 
X.  Y.  1899)  97  Fed.  197,  3  Am.  Bankr. 
Rep.   231;    In  re  Alexander,    (N.  D.  Ga. 

1900)  102  Fed.  464,  4  Am.  Bankr.  Rep. 
376;  Duncan  v.  Landis,  (C.  C.  A.  3d  Cir. 

1901)  106  Fed.  839,  5  Am.  Bankr.  Rep. 
675;  In  re  Bloch,  (C.  C.  A.  2d  Cir.  1901 1 
109  Fed.  790,  6  Am.  Bankr.  Rep.  300;  In 
re  Chappell,  (E.  D.  Va.  1901)  113  Fed. 
545,  7  Am.  Bankr.  Rep.  606;  McDonald  r. 
Daskam,  (C.  C.  A.  7th  Cir.  1902)  116 
Fed.  276,  8  Am.  Bankr.  Rep.  543,  affirm- 
ing (E.  D.  Wis.  1901)  6  Am.  Bankr.  Rep. 
271;  In  re  Doscher,  (E.  D.  N.  Y.  1902) 
120  Fed.  408;  In  re  Docker-Foster  Co..  (E. 
D.  Pa.  1903)  123  Fed.  190,  10  Am.  Bankr. 
Rep.  584;  In  re  Mandel,  (6.  D.  N.  Y. 
1903)  127  Fed.  863,  10  Am.  Bankr.  Rep. 
774,  affirmed  (2d  Cir.  1906)  135  Fed.  1021, 
68  C.  C.  A.  546;  Lansing  Boiler,  etc.. 
Works  t?.  Ryerson,  (€.  C.  A.  6th  Cir.  1904) 
128  Fed.  701,  11  Am.  Bankr.  Rep.  658; 
Troy  Wagon  Works  v,  Vastbinder.  ( M,  D. 
Pa.  1904)  130  Fed.  232,  12  Am.  Bankr. 
Rep.  352;  In  re  Goodhile,  (N.  D.  la.  1904) 
130  Fed.  782,  12  Am.  Bankr.  Rep.  374 j 
In  re  Shoosmith,  (C.  C.  A.  7th  Cir.  1905) 
135  Fed.  684,  13  Am.  Bankr.  Rep.  645; 
In  re  Clifford,  (N.  D.  la.  1905)  136  Fed. 
475,  14  Am.  Bankr.  Rep.  281}  J.  W.  Butler 
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Paper  Co.  v,  Goerabel,  (C.  0.  A.  7th  Cir. 

1905)  143  Fed.  295,  15  Am.  Bankr.  Rep. 
26;  In  re  Hineu,  (D,  C.  Ore.  1906)  144 
Fed.  142,  16  Am.  Bankr.  Rep.  296;  Ridge 
Ave.  Bank  t\  Studheim,   (C.  C.  A.  3d  Cir. 

1906)  145  Fed.  798;  Calhoun  County  Bank 
V.  Cain,  (C.  C.  A.  4th  Cir.  1907)  152  Fed. 
983,  18  Am.  Bankr.  Rep.  509;  In  re  Pfaf- 
finger,  (W.  D.  Ky.  1907)  154  Fed.  528, 
18  Ara.  Bankr.  Rep.  807;  Rutland  County 
Xat.  Bank  v.  Graves,  (D.  C.  Vt.  1907) 
156  Fed.  168,  19  Am.  Bankr.  Rep.  446; 
Huttig  Mfg.  Co.  V.  Edwards,  (C.  C.  A.  8th 
Cir,  1908)  160  Fed.  619,  20  Am.  Bankr. 
Rep.  349;  In  re  W.  W.  Mills  Co.,  (E.  D. 
X.  C.  1908)  162  Fed.  42,  20  Am.  Bankr. 
Rep.  501;  In  re  Farmers'  Supply  Co.,  (S. 
D.  Ohio  1909)  170  Fed.  502,  22  Am. 
Bankr.  Rep.  460;  Worrell  r,  Whitney,  (E. 
D.  Pa.  1910)  179  Fed.  1014;  In  re  Sayed, 
(W.  D.  Mich.  lOlO)  185  Fed.  962;  Paper 
t\  Stern,  (C.  C.  A.  8th  Cir.  1912)  198 
Fed.  642;  Ogden  v.  Reddish,  (E.  D.  Ky. 
1912)  200  Fed.  977;  Mayes  v.  Palmer, 
(C.  C.  A.  8th  Cir.  1913)  208  Fed.  97; 
Sebring  t\  Wellington,  (X.  Y.  1901)  6  Am. 
Bankr.  Rep.  071;  Matter  of  Linton,  (E.  D. 
Pa.  1902)  7  Am.  Bankr.  Rep.  676;  Matter 
of  Rung  Furniture  Co.,  (W.  D.  X.  Y. 
1903)  10  Am.  Bankr.  Rep.  51;  Halbert  v. 
Pranke,    (1904)    11  Am.  Bankr.  Rep.  621, 

91  Minn.  204,  97  X.  W.  976;  John  S. 
Brittain  Dry  Goods  Co.  v.  Bertenshaw, 
(1904)  11  Am.  Bankr.  Rep.  630,  68  Kan. 
734,  75  Pac.  1027;  CuUinane  v.  State 
Bank,  (1904)  12  Am.  Bankr.  Rep.  776, 
123  la.  340,  98  X.  W.  887;  Hackney  v. 
Hargreaves,  (1904)  13  Am.  Bankr.  Rep. 
164,  68  Neb.  634,  94  X.  W.  822,  99  X.  W. 
675,  reversing  (1903)  10  Am.  Bankr.  Rep. 
213;  Chicago  Motor  Vehicle  Co.  v.  Ameri- 
can Oak  Leather  Co.,  (1905)  15  Am. 
Bankr.  Rep.  808;  Harder  v.  Clark,  (1910) 
23  Am.  Bankr.  Rep. '756,  66  Misc.  584,  123 
N.  Y.  S.   1102;  DeGraff  v.  Lang,    (1904) 

92  App.  Div.  564,  87  X.  Y.  S.  78;  Russell 
V.  Mayfield  Lumber  Co.,  (1914)  158  Ky. 
219,  164  S.  W.  783. 

"  The  inhibitions  of  section  60  apply 
only  to  preferences  given  wlien  the  debtor 
is  insolvent  in  fact,"  and,  where  fire  in- 
surance policies  are  assigned  as  collateral 
security  for  an  antecedent  debt,  such  as- 
signment is  not  avoided  as  preferential  by 
the  bankruptcy  of  the  insured  within  four 
months  thereafter,  if  the  insured  was 
solvent  at  the  time  of  the  assignment,  and 
became  insolvent  only  as  a  result  of  the 
fire  by  which  the  property  so  insured  was 
destroyed.  In  re  \\'ittenberg  Veneer,  etc., 
Co.,   (1901)    108  Fed.  593. 

The  instances  where  any  one  has  a 
moral  or  ethical  standing  to  attack  a 
security  given  by  a  perfectly  solvent 
debtor  arc  rare,  alth<)ugh  tjioj-  may 
sometimes  occur,  and  such  exceptional  in- 
stances do  not  jut^tifv  straining  the  stat- 
ute. In  re  Sayed,  (W.  D.  Mich.  1910) 
185  Fed.  962. 


What  constitutes  insolvency  has  been 
considered  under   section   la    (15). 

Intention  to  give  a  preference  is  not 
material  since  the  amendment  of  section 
606  in  1910.  See  the  first  paragraph  of 
the  note  to  section  605.  Prior  to  that 
amendment  there  was  some  diversity  of 
opinion  on  the  question.  See  Kimmerle  v. 
Farr,  (1911)  189  Fed.  295,  111  C.  C.  A. 
27,  and  cases  there  cited;  Alexander  v. 
Redmond,  (1910)  180  Fed.  92,  103  C.  C.  A. 
446;  In  re  Bashline,  (1901)  109  Fed.  965; 
Strobel,  etc.,  Co.  v.  Knost,  (1900)  99 
Fed.  409;  In  re  Henry  C.  King  Co.,  (1902) 
113  Fed.  110;  In  re  Ed.  W.  Wright  Lum- 
ber Co.,  (1902)  114  Fed.  1011;  Wilson  v, 
Xelson,  (1901)    183  U.  S.  191. 

Under  the  Bankruptcy  Act  of  1867 y  the 
courts  held  that  intent  was  an  essential 
element  of  a  preference.  Wilson  v.  City 
Bank  of  St.  Paul,  (1873)  17  Wall.  473, 
21  U.  S.  (L.  ed.)  723;  Clark  v.  Iselin, 
(1874)  21  Wall.  (U.  S.)  360,  22  U.  S. 
(L.  ed.)  568;  Xew  Y'ork  City  Tenth  Xat. 
Bank  v.  Warren,  (1877)  96  U.  S.  539,  24 
U.  S.  (L.  ed.)  640;  Sage  v.  Wyncoop, 
(1881)  104  U.  S.  319,  28  U.  S.  (L.  ed.) 
740. 

Preference  must  be  given  to  creditor.^— 
It  is  essential,  in  order  to  constitute  a 
preference  under  section  60o,  that  a  cred- 
itor obtain  some  portion  of  the  bankrupt's 
property;  otherwise  there  can  be  no  pref- 
erence. Richardson  v.  Shaw,  (1908)  209 
U.  S.  365,  381,  28  S.  Ct.  512,  52  U.  S. 
(L.  ed.)  835,  14  Ann.  Cas.  981;  Van  Ider- 
stine  V.  National  Discount  Co.,  (1913)  227 
U.  S.  575,  33  S.  Ct.  343,  67  U.  S.  (L.  ed.^ 
652;  In  re  West  Xorfolk  Lumber  Co.,  (E. 
I).  Va.  1902)  112  Fed.  759,  7  Am.  Bankr. 
Rep.  648;    Swarts  v.  Siegel,    (E.  D.  Mo. 

1902)  114  Fed.  1001,  8  Am.  Bankr.  Rep. 
220;  In  re  Steam  Vehicle  Co.,   (E.  D.  Pa. 

1903)  121  Fed.  939,  10  Am.  Bankr.  Rep. 
385;  In  re  Clifford,  (N.  D.  la.  1905)  136 
Fed.  476,  14  Am.  Bankr.  Rep.  281;  Ben- 
jamin  v.  Chandler,  (M.  D.  Pa.  1905)  142 
Fed.  217,  15  Am.  Bankr.  Rep.  439;  Wood 
V.  U.  S.  Fidelity,  etc.,  Co.,  (D.  C.  Mass. 
1905)  143  Fed.  424,  16  Am.  Bankr.  Rep. 
21;  In  re  Hines,  (D.  C.  Ore.  1906)  144 
Fed.  147,  16  Am.  Bankr.  Rep.  538;  Lud- 
vigh  V.  Umstadter,  (S.  D.  N.  Y.  1906) 
148  Fed.  319,  17  Am.  Bankr.  Rep.  774; 
Kobusch  t\  Hand,  (C.  C.  A.  8th  Cir.  1907) 
156  Fed.  660,  19  Am.  Bankr.  Rep.  379; 
Huttig  Mfg.  Co.  r.  Edwards,  (C.  C.  A.  8th 
Cir.  1908)  160  Fed.  619,  20  Am.  Bankr. 
Rep.  349;  Mason  v.  Xational  Herkimer 
County  Bank,  (2d  Cir.  1009)  172  Fed. 
529,  97  C.  C.  A.  155;  Mattley  v.  Wolfe, 
(D.  C.  Xeb.  1909)  175  Fed.  619,  23  Am. 
Bankr.  Rep.  673 ;  In  re  Kayser,  (0.  C  A. 
3d  Cir.  1910)  177  Fed.  3S3,  24  Am.  Bankr. 
Rep.  174;  Catchings  t-.  Chatham  Xat. 
Bank,  (C.  C.  A.  2d  Cir.  1910)  180  Fed. 
103;  Clarke  v.  Rogers,  (C  C.  A.  l.st  Cir. 
1910)  183  Fed.  618;  In  re  Crafts-Riordon 
Shoe  Co.,  (D.  C.  Mass.  1910)  186  Fed.  931  j 
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Ogden  «.  Reddish,  (E.  D.  Ky.  1912)  200 
Fed.  977;  Aiello  v,  Crampton,  (C.  C.  A. 
8th  dr.  1912)  201  Fed.  891;  Keystone 
Warehouse  Co.  v,  Bissell,  (C.  C.  A.  2d  (Mr, 
1913)  203  Fed.  651;  Russell  v.  Mavfieid 
Lumber  Co.,  (1914)  158  Ky.  219,'  164 
S.  W.  783;  Jump  t;.  Bernier,  (1915)  221 
Mass.  241,  108  N.  E.  1027;  Hackney  v. 
Hargreaves,  (1904)  13  Am.  Bankr.  Rep 
164,  68  Neb.  624,  94  N.  W.  822,  99  N.  W 
675. 

There  can  be  no  preference  under  the 
Bankruptcy  Act  where  tlie  relationship 
of  debtor  and  creditor  does  not  exist. 
Ellet-Kendall  Shoe  Co.  v.  Martin,  (C.  C. 
A.  8th  Cir.  1915)  222  Fed.  851,  wherein 
the  court  held  that  as  a  consignee  of 
property  for  sale  on  commission  acquired 
no  title  to  the  unsold  property  received 
under  such  contract,  a  purchaser  from, 
or  creditor  of,  the  consignee  could  not 
hold  the  same  as  against  the  consignor, 
and  that  consequently  a  contract  for  the 
consignment  of  merchandise  for  sale  was 
not  a  preference  to  the  consignor,  avoid- 
able by  the  bankruptcy  of  the  consignee 
less  than  four  months  thereafter. 

Payment  benefiting  accommodation 
maker  of  note. —  Where  a  payment  is  made 
by  an  insolvent  debtor,  within  four  months 
of  bankruptcy,  of  notes  on  which  the 
debtor  is  liable  as  principal,  the  trustee 
in  bankruptcy  cannot  recover  the  amount 
of  payments  so  made  to  the  creditor, 
from  an  accommodation  maker  of  the  notes 
who  was  jointly  liable  to  the  creditor  for 
their  pajTnent,  but  who  neither  partici- 
pated in,  nor  knew  of,  the  payment  when 
made  to  the  creditor,  on  the  sole  ground 
that  the  necessary  result  of  such  obligation 
was  not  to  relieve  the  accommodation 
maker  from  his  obligation  to  pav  the  same. 
Swarts  V.  Siegel,  (1902)  114  Fed.  1001, 
diatinguiahing  Bartholow  i;.  Bean,  (1873) 
18  Wall.  635,  21  U.  S.  (L.  ed.)  866,  and 
holding  that  "  it  is  only  a  creditor  of  the 
bankrupt  who  may  receive  any  prefer- 
ence,''  and  that  an  accommodation  maker 
of  a  note  is  in  no  sense  a  creditor  of  the 
principal  debtor,  within  the  meaning  of 
the  Act,  until  he  has  paid  the  obligation, 
or  some  part  of  it,  for  which  he  has 
become  surety. 

Must  have  provable  claim. —  It  seons  to 
be  an  accepted  doctrine  that  preferences 
are  within  the  same  subject-matter  as 
claims  provable;  and  that  it  is  only  with 
reference  to  claims  provable  that  prefer- 
ences can  be  declared.  Richardson  v. 
Shaw,  (1908)  209  U.  S.  365,  381,  28  S. 
Ct.  512,  52  IT.  S.  (L.  ed.)  836;  Clarke  r. 
Rogers,  (C.  C.  A.  Ist  Cir.  1910)  183  Fed. 
618,  affirmed  (1913)  228  U.  S.  634,  33  S. 
Ct.  587,  57  U.  S.  (L.  ed.)  953;  In  re 
Crafts-Riordon  Shoe  Co.,  (D.  C.  Mass. 
1910)    185  Fed.  931. 

Thus  where  a  creditor  of  a  bankrupt 
files  a  petition  in  tlie  court  of  bankruptcy, 
setting  up  a  claim  to  the  ownership  of  a 
fund  which  has  been  paid  into  court  sub- 


ject to  the  rights  of  conflicting  claimants, 
but  does  not  seek  to  prove  a  claim  as  b 
general  creditor  of  the  estate,  the  amount 
of  a  preference  received  by  such  creditor 
cannot  be  deducted  from  such  fund.  In 
re  West  Norfolk  Lumber  Co.,  (E.  D.  Va. 
1902)  112  Fed.  759,  7  Am.  Bankr.  Rep. 
648.  ^ 

It  is  undoubtedly  the  general  construc- 
tion of  the  statute  that  nothing  is  within 
its  purview  so  far  as  preferences  are 
concerned,  except  with  reference  to  debts 
which  can  be  proved  for  a  dividend.  On 
the  other  hand,  it  must  be  accepted  that 
anything  which  can  be  proved  for  a 
dividend  is  wnthin  the  purview  of  those 
portions  of  the  statute  which  relate  to 
preferences,  whether  or  not  they  are 
strictly  shadowed  out  by  the  words  "  cred- 
itor "  and  "debt,"  as  *  especially  defined 
in  the  statute,  or  as  otherwise  reasonably 
understood.  Clarke  r.  Rogers,  (C.  C.  A. 
1st  Cir.  1910)  183  Fed.  618,  affirmed 
(1913)  228  U.  S.  634,  33  S.  Ct.  587,  57 
U.  S.  (L.  ed.)   953. 

Tiro  individuals  are  not  indispensable 
to  consummate  a  preference.  For  ex- 
ample, a  forbidden  preference  may  be 
effected  by  a  defaulting  trustee,  who, 
with  knowledge  of  his  ineolvency,  and 
within  four  months  of  the  filing  of  a 
petition  in  bankruptcy  against  him,  trans- 
fers his  individual  property  from  himself 
individually  to  one  of  such  trusts  and 
to  himself  as  trustee  thereof,  to  make 
good  a  shortage.  Clarke  v.  Rogers,  (1913) 
228  U.  S.  534,  33  S.  Ct.  587,  57  U.  S. 
(L.  ed.)  953,  affirming  (1st  Cir.  1910)  183 
Fed.  618,  106  C.  C.  A.  64. 

Transfer  made  to  another  for  creditor's 
benefit. —  To  constitute  a  preference,  it  is 
not  necessary  that  the  transfer  be  made 
directly  to  the  creditor.  It  may  be  made 
to  another  for  his  benefit.  If  the  bank- 
rupt has  made  a  tranbfer  of  his  property, 
the  effect  of  which  is  to  enable  one  of  his 
creditors  to  obtain  a  greater  percentage 
of  his  debt  than  another  creditor  of  the 
same  class,  circuity  of  arrangement  will 
not  avail  to  save  it.  It  is  not  the  mere 
form  or  method  of  the  tranaaction  that 
the  Act  condemns,  but  the  appropriation 
by  the  insolvent  debtor  of  a  portion  of 
his  property  to  the  payment  of  a  cred- 
itor's claim,  so  that  thereby  the  estate 
is  depleted  and  the  creditor  obtains  an 
advantage  over  other  creditore.  The  **  ac- 
counts receivable  "  of  the  debtor,  that  is, 
the  amounts  owing  to  him  on  open  ac- 
ooimt,  are  of  course  as  susceptible  of 
preferential  disposition  as  other  property; 
and  if  an  insolvent  debtor  arranges  to  pay 
a  favored  creditor  through  the  dispoeition 
of  such  an  account,  to  the  depletion  of 
his  estate,  it  must  be  regarded  as  equally 
a  preference  w^hcther  he  procures  the  pay- 
ment to  be  made  on  his  behalf  by  the 
debtor  in  the  account  —  the  same  to  con- 
stitute a  payment  in  whole  or  part  of  the 
latter's  debt  —  or  he  collects  tne  amount 
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and  pays  it  over  to  hl«  creditor  directly. 
This  implies  that,  in  the  former  case,  the 
debtor  in  the  account,  for  the  purpose 
of  the  preferential  payment,  is  acting 
as  the  representative  of  the  insolvent  and 
ift  simply  complying  with  the  directions 
of  the  latter  in  paying  the  money  to  his 
creditor.  National  Bank  of  Xevrport  17. 
National  Herkimer  Coimty  Bank,  (1912) 
226  U.  S.  178,  82  S.  Ct.  633,  56  U.  S. 
(L.  ed.)    1042. 

A  surety  or  vndoraer  for  a  bankrupt  is 
a  "  creditor "  within  the  meaning  of  the 
statute.  Kobusch  t\  Hand,  (C.  C.  A.  8th 
Cir.  1907)  156  Fed.  660,  19  Am.  Bankr. 
Rep.  379;  Huttig  Mfg.  Co.  v.  Edwards, 
(C.  C.  A.  8th  Cir.  1908)  160  Fed.  619, 
20  Am.  Bankr.  Rep.  349;  In  re  George 
M.  Hill  Co.,  (1904)  130  Fed.  315,  64  C.  C. 
A.  561,  66  L.  R.  A.  68;  Lazarus  v.  Eagen, 
(M.  D.  Pa.  1912)  206  Fed.  518. 

A  guarantor,  an  indorser,  an  accommo- 
dation maker,  or  a  surety,  on  the  obliga- 
tion of  a  bankrupt,  is  a  "  creditor  "  and  the 
fact  that  the  guarantor  or  indorser  did 
not  pay  or  induce  the  payment  of  the 
debt,  but  the  payment  was  made  by  the 
bankrupt,  does  not  except  the  case  from 
the  operation  of  the  rule.  Paper  v.  Stern, 
(C.  C.  A.  8th  Cir.  1912)   198  Fed.  642. 

An  accommodation  indorser  before  the 
notes  are  paid  is  a  creditor;  his  claim  is 
provable  as  a  contingent  claim  founded 
on  contract;  and  therefore,  such  an  in- 
dorser must  refund  to  the  estate  any 
preferential  part  payments  made  by  the 
maker  to  the  holder  on  account  of  the 
notes  before  he  can  prove  his  own  claim  for 
payments  as  indorser.  Piatt  v.  Ives, 
(1913)   86  Conn.  690,  86  Atl.  579. 

Where  a  "broker  buys  stock  for  a  cus- 
tomer on  a  margin,  the  title  to  such  stock 
is  in  the  customer,  and  not  in  the  broker, 
who  holds  the  same  merely  as  pledgee  to 
secure  the  advances  made  by  him  in  the 
purchase;  hence  the  customer  is  not  a 
creditor  of  the  broker  with  respect  to  the 
transaction,  and  the  transfer  of  the  stock 
to  the  ciistomer  on  the  settlement  of  his 
acoount  cannot  be  considered  the  giving 
of  a  preference  by  the  broker  on  his  bank- 
ruptcy within  four  months  thereafter. 
Richardson  v.  Shaw,  (C.  C.  A.  2d  Cir. 
1906)  147  Fed.  659,  16  Am.  Bankr.  Rep. 
842,  affirmed  (1908)  209  IT.  S.  365,  28  S. 
Ct.  512,  52  U.  S.   (L.  ed.)   835. 

Delivery  of  stock  by  broker  to  customer. 
—  When  a  brewer  agrees  to  carry  stock 
lor  a  customer  he  may  buy  stocks  to  fill 
several  orders  in  a  lump ;  he  may  increase 
his  single  purchase  by  stock  of  the  same 
kind  that  he  wants  for  himself;  he  may 
pledge  the  whole  block  thus  purchased 
for  what  sum  he  likes,  or  deliver  it  all  in 
satisfaction  of  later  orders,  and  he  may 
satisfy  the  earlier  customer  with  any  8tf)ck 
that  he  has  on  hand  or  that  he  buys  when 
the  time  for  delivery  comes.  Yet  he  is 
bound  to  keep  stock  enough  to  satisfy  his 
contracts;   the  customer  is  held  to  have 


such  an  interest  that  a  delivery  to  him 
by  an  insolvent  broker  is  not  a  prefer- 
ence. Sexton  V.  Kessler,  (1912)  225 
U.  S.  90,  32  S.  Ct.  657,  66  U.  S.  (L.  ed.) 
995. 

If  a  broker  buys  shares  of  stock  for  a 
customer,  the  customer  is  entitled  to  a 
transfer  of  these  shares  even  though  the 
broker  has  since  become  insolvent,  and  if 
the  identical  shares  purchased  for  him 
have  been  disposed  of,  he  is  entitled  to 
other  shares  of  the  same  stock  in  the 
hands  of  the  broker.  Gorman  r.  Little- 
field,  (1913)  229  U.  S.  19,  33  S.  Ct.  690, 
57  U.  S.  (L.  ed.)  1047,  folUnoing  Rich- 
ardson V.  Shaw,  (1908)  209  U.  S.  366, 
28  S.  Ct.  512,  52  U.  S.  (L.  ed.)  836, 
14  Ann.  Cas.  981. 

Time  of  obtaining  preference. —  In  order 
to  constitute  a  preference  within  the  mean- 
ing of  the  Bankruptcy  Law,  it  is  necessary 
that  the  transaction  take  place,  or  become 
effective  as  to  creditors,  within  the  four 
months  preceding  the  filing  of  the  petition 
in  bankruptcy,  or  at  some  time  thereafter 
and  before  the  adjudication.  Page  v, 
Rogers,  (1909)  211  U.  S.  575,  29  S.  Ct. 
159,  53  U.  S.  (L.  ed.)  332,  21  Am.  Bankr. 
Rep.  496;  In  re  Folb,  (E.  D.  N.  C.  1898) 
91  Fed.  107.  1  Am.  Bankr.  Rep.  22;  In  re 
Stevenson,  (D.  C.  Del.  1899)  94  Fed.  110, 
2  Am,  Bankr.  Rep.  66;  In  re  Dupree, 
(E.  D.  N.  C.  1899)  97  Fed.  28;  In  re 
Sheridan,  (E.  D.  Pa.  1899)  98  Fed.  406; 
Sabin  f.  Camp,  (C.  C.  Ore.  1900)  98  Fed. 
974;  In  re  Terrill,  (D.  C.  Vt.  1900)  100 
Fed.  778,  4  Am.  Bankr.  Rep.  145;  Batch- 
elder,  etc.,  Co.  V.  Whitmore,  (C.  C.  A. 
Ist  Cir.  1903)  122  Fed.  355,  10  Am.  Bankr. 
Rep.  641;  In  re  Qirard  Glazed  Kid  Co., 
(E.  D.  Pa.  1904)  129  Fed.  841,  12  Am. 
Bankr.  Rep.  295;  Ryttenberg  v.  Schefer, 
(S.  D.  N.  Y.  1904)  131  Fed.  313,  11  Am. 
Bankr.  Rep.  652;  Long  i?.  Farmers*  State 
Bank,  (C.  C.  A.  8th  Cir.  1906)  147  Fed. 
360,  17  Am.  Bankr.  Rep.  103;  Merchant's 
Nat.  Bank  v.  Cole,  (C.  C.  A.  6th  Cir.  1907") 
149  Fed.  708,  18  Am.  Bankr.  Rep.  44; 
Manning  v.  Evans,  (D.  C.  N.  J.  1907)  156 
Fed.  106,  19  Am.  Bankr.  Rep.  217;  In  re 
Mayo  Contracting  Co.,  (D.  C.  Mass.  1907) 
157  Fed.  469,  19  Am.  Bankr.  Rep.  551; 
Lowell  V.  International  Trust  Co.,  (C.  C. 
A.  Ist  Cir.  1907)  158  Fed.  781,  19  Am. 
Bankr.  Rep.  853;  Mattley  v.  Wolfe,  (D.  C. 
Neb.  1909)  175  Fed.  619;  In  re  Salvator 
Brewing  Co.,  (S.  D.  N.  Y..  1910)  183  Fed. 
910;  Jackson  v.  Sedgwick,  (E.  D.  N.  Y. 
1911)  189  Fed.  508;  Sturdivant  Bank  f. 
Schade,  (C.  C.  A.  8th  Cir.  1912)  195  Fed. 
188;  Mayes  V.  Palmer,  (C.  C.  A.  8th  Cir. 
1913)  208  Fed.  97;  In  re  Lewis,  (S.  D. 
N.  Y.  1899)  1  Am.  Bankr.  Rep.  458;  In  re 
Tonawanda  St.  Planing  Mill  Co.,  (W.  D. 
N.  Y.  1901)  6  Am.  Bankr.  Rep.  38;  Whit- 
ley Grocery  Co.  r.  Roach,  (1902)  8  Am. 
Bankr.  Rep.  505,  115  Ga.  918,  42  S.  E.  282; 
Batcholder,  etc.,  Co.  r.  Whitcmore,  (C.  C. 
A.  1st  Cir.  1903)  10  Am.  Bankr.  Rep.  641; 
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Pratt  V.  Christie,  (1904)  12  Am.  Bankr. 
Rep,  1,  96  App.  Div.  282,  88  N.  Y.  S.  585 ; 
Matter  of  U.  S.  Food  Co.,  (E.  D.  Mich. 
1906)  16  Am.  Bankr.  Rep.  329;  Matter  of 
Wilson,  (D.  C.  Hawaii  1910)  23  Am. 
Bankr.  Rep.  814;  Shuetz  !?.  Walter  Boyt 
Saddlery  Co.,  (1914)  166  la.  623,  147 
N.  W.  897. 

The  time  i8  to  he  computed  in  accord- 
ance with  section  31.  The  term  "  four 
months ''  means  within  four  months  from 
the  commencement  of  the  bankruptcy  pro- 
ceedings. Whitley  Grocery  Co.  v.  Roach, 
(1902)  8  Am.  Bankr.  Rep.  606,  115  Ga. 
918,  42  S.  E.  282.  See  also  the  cases  cited 
under  section  31. 

Thus  it  has  been  held  that  although 
a  petition  in  involuntary  bankruptcy  was 
insufficient  on  its  face  to  authorize  the 
court  to  make  an  adjudication,  because 
it  showed  less  than  the  required  number 
of  legally  qualified  petitioners,  but  other 
creditors  afterwards  joined  therein,  the 
four  months'  period  within  which  trans- 
fers of  property  may  be  avoided  as  prefer- 
ential runs  back  from  the  time  when  such 
joinder  made  the  petition  sufficient,  which 
for  such  purpose  must  be  considered  as 
the  date  of  filing.  Manning  v.  Evans, 
(D.  C.  N.  J.  1907)  156  Fed.  106,  19  Am. 
Bankr.  Rep.  217. 

In  calculating  the  four  months  the 
proper  way  is  to  count  backward  from  the 
date  of  filing  the  petition  in  bankruptcy, 
excluding  the  day  of  such  filing,  section 
31a  having  no  application,  as  it  deals 
with  days,  not  months.  Kelly  r.  Skaggs, 
(1900)    90  111.  App.  543. 

The  four  months'  limitation  upon  the 
right  of  the  tru8tee  to  recover  money  or 
property  transferred  by  insolvent  debtors 
in  payment  of  bona  fide  debts  has  no  ap- 
plication to  the  right  of  creditors  to  pur- 
sue and  reclaim  property  transferred 
fraudulentlv  by  an  insolvent  debtor  as  a 
voluntary  gift.  In  re  Schenck,  (1902)  116 
Fed.  654. 

It  has  been  held  that  the  four  months 
does  not  begin  to  run  until  the  creditors 
have  in  some  form  received  actual  or  con- 
structive notice  of  the  transfer.  Gill  v. 
Elv-Norris  Safe  Co.,  (1913)  170  Mo.  App. 
478,  156  S.  W.  811. 

An  inchoate  lien  by  garnishment  cannot 
be  tacked  to  the  lien  of  an  execution  on 
the  judgment  against  the  defendant,  and 
levied  upon  the  indebtedness  owing  by 
the  garnishee,  fto  as  to  make  up  the  period 
of  four  months.  Marsh  v.  Wilson,  (1914) 
124  Minn.  254,  144  N".  W.  959.  In  that 
case  it  appeared  that  the  defendant 
brought  suit  against  one  Grossman  on 
April  27,  1912,  and  garnished  one  Gal- 
braith.  Nothing  further  was  done  with 
the  garnishment.  On  June  15,  1912,  it 
took  judgment  against  Grossman,  and 
levied  upon  the  debt  due  him  by  tht: 
garnishee.  Grossman  filed  his  petition  in 
bankruptcy  on  Sept.  14,  1912.  It 
wjis  held,  that  the  four  months  specifuvl 


by  the  Bankrupt  Act  commenced  to  run  in 
June,  not  in  April,  and  that  the  trustee 
in  bankruptcy  could  recover  as  a  prefer- 
ence the  money  collected  by  the  defendant 
on  its  execution. 

All  liens  acquired  four  months  before 
the  filing  of  the  petition  remain  valid  liens 
under  the  Bankrupt  Laws,  and  are  not 
disturbed  by  any  bankruptcy  proceedings. 
Williams  v.  Bosworth,  (19 12)  102  Miss. 
160,  69  So.  6. 

A  pledge  of  bank  stock  given  to  and  re- 
ceived by  a  bank  more  than  four  months 
before  bankruptcy  cannot  be  held  to  be 
a  preference,  though  given  to  secure  a  pre- 
existing unsecured  debt,  and  sale  within 
four  months,  pursuant  to  the  pledge, 
would  not  affect  this  result.  First  Nat. 
Bank  of  Lake  Charles  v.  Lanz,  (C.  C.  A. 
6th  Cir.  1913)   202  Fed.  117. 

An  assignment  for  the  benefit  of  cred- 
itors executed  by  the  bankrupt  a  year  be- 
fore the  filing  of  his  voluntary  petition  to 
be  declared  a  bankrupt,  though  not  valid 
as  a  general  assignment,  if  fully  executed 
in  good  faith  does  not  render  the  assignee 
liable  to  the  trustee  in  bankruptcy  for 
money  received  by  him  by  virtue  of  the 
assignment.  In  re  Martinez,  (N.  D.  N.  Y. 
1915)   223  Fed.  433. 

The  title  of  one  who  purchases  property 
from  an  embarrassed  debtor  cannot  be 
impeached  by  the  latter's  trustee  in  bank- 
ruptcy subsequently  appointed,  on  the 
ground  that  the  purchase  was  made  for 
the  purpose  of  enabling  the  debtor  to  pay 
some  of  his  creditors  in  preference  to 
others,  in  fraud  of  the  Bankruptcy  Law, 
the  proceeds  having  been  so  used,  when 
the  sale  and  the  payments  to  creditors 
occurred  more  than  four  months  before 
the  filing  of  the  petition  in  bankruptcy. 
In  re  Kindt,  (S.  D.  la.  1900)  101  Fed. 
107,  3  Am.  Bankr.  Rep.  443. 

Renewal  of  old  indebtedness. — A  pledge 
of  property  to  secure  notes  executed  within 
four  months  prior  to  proceedings  in  bank- 
ruptcy against  the  pledgor  is  not  voidable 
as  an  illegal  preference,  where  the  notes 
so  secured  were  renewals  of  prior  notes 
also  secured  by  a  pledge  of  the  same  prop- 
erty; the  original  indebtedness  having 
been  created  and  the  original  pledge  made 
prior  to  the  four  months*  period.  Chat- 
tanooga Nat.  Bank  v.  Rome  Iron  Co., 
(N.  D.  Ga.  1900)  102  Fed.  756,  4  Am. 
Bankr.  Rep.  441. 

Effect  of  previous  negotiation. —  Wliere 
a  transaction  has  resulted  in  a  preference 
within  the  four  months'  period,  it  will  not 
be  deprived  of  its  preferential  character 
by  the  fact  that  it  was  effected  in  the  per- 
formance of  a  contract,  or  other  negotia- 
tion,  executed  or  agreed  upon  at  a  time 
antedating  the  bankruptcy  proceedings  by 
more  than  four  months.  Wilson  v.  Nelson, 
(1901)  183  U.  S.  191,  22  S.  Ct.  74,  46 
U.  S.  (L.  ed.)  147,  7  Am.  Bankr.  Rep. 
142;  Humphrey  v.  Tatman,  (1905)  198 
U.  S.  91,  25  S.  Ct.  567,  49  U.  S.  (L.  ed ^ 
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9i>G,  14  Am.  Bankr.  Rep.  74;  Page  v, 
Rogers,  (1909)  211  V.  S.  575,  29  S.  Ot. 
169,  53  U.  S.  (L.  ed.)  332,  21  Am.  Bankr. 
Rep.    496;    In   re    Sheridan,    (E.    D.    Pa. 

1899)  98  Fed.  406,  3  Am.  Bankr.  Rep. 
554;  Sabin  t?.  Camp,  (C.  C.  Ore.  1900) 
98  Fed.  974;  In  re  Klingaman,   (S.  D.  la. 

1900)  101  Fed.  691,  4  Am.  Bankr.  Rep. 
254;  In  re  Ronk,  (D.  C.  Ind.  1901)  111 
Fed.  154,  7  Am.  Bankr.  Rep.  931 ;  Pollock 
V.  .Tones,  (C.  C.  A.  4th  Cir.  1903)  124 
Fed.  166,  10  Am.  Bankr.  Rep.  616,  affirm- 
ing  (D.  C  S.  C.  1902)  9  Am.  Bankr.  Rep. 
262;  Anniston  Iron,  etc.,  Co.  r.  Anniston 
Rolling  Mill  Co.,  (N.  D.  Ala.  1903)  125 
Fed,  974,  11  Am.  Bankr.  Rep.  200;  In  re 
Dismal  Swamp  Contracting  Co.,  (E.  D. 
Va.  lOno)  135  Fed.  415,  14  Am.  Bankr. 
Rep.  17.3;  Morgan  v.  Mannington  First 
Nat.  Bank,  (C.  C.  A.  4th  Cir.  1906)  145 
Fed.  460,  16  Am,  Bankr.  Rep.  646;  In  re 
Great  Western  Mfg.  Co.,  (C.  C.  A.  8th 
Cir.  1907)  152  Fed.  123,  18  Am.  Bankr. 
Rep.  250;  In  re  Mayo  Contracting  Co., 
(D.  C.  Mass.  1907)  157  Fed.  469,  19  Am. 
Bankr.  Rep.  551;  In  re  W.  W.  Mills  Co., 
(E.  D.  N.  C.  1908)  162  Fed.  42,  20  Am. 
Bankr.  Rep.  501;  Vitzthum  r.  Large,  (N. 
I).  la.  1908)  162  Foil.  685,  20  Am.  Bankr. 
Rep.  666;  In  re  Smith,  (N.  D.  N.  Y.  1910) 
176  Fed.  426,  23  Am.  Bankr.  Rep.  864. 
See  also  In  re  Sayed,  (W.  D.  Mich.  1910) 
185  Fed.  962;  In  re  Barrett,  (S.  D.  N.  Y. 

1901)  6  Am.  Bankr.  Rep.  48;  Matthews  t?. 
Hardt,  (1903)  9  Am.  Bankr.  Rep.  .373, 
affirming  (1902)  37  Misc.  60.3,  76  N.  Y.  S. 
134;  Holdrege  First  Xat.  Bank  r,  John- 
son, (1903)  10  Am.  Bankr.  Rep.  208,  68 
Neb.  641,  94  N.  W.  837;  Matter  of  Mandel, 
(S.  D.  N.  Y.  1903)  10  Am.  Bankr.  Rep. 
774;  Torrance  v.  Winfield  Nat.  Bank, 
(Kan.  1903)  11  Am.  Bankr.  Rep.  185; 
Long  V.  Farmers'  State  Bank,  (C.  C.  A. 
8th  Cir.   1006)    17  Am.  Bankr.  Rep.  103. 

The  fact  that  the  transfer  of  securi- 
ties was  made  pursuant  to  a  prior  agree- 
ment made  more  than  four  months  before 
the  bankruptcy  is  not  sufficient  to  de- 
prive the  taking  of  the  security,  within 
the  four  months  before  the  bankruptcy, 
of  its  character  as  a  voidable  preference. 
Citizens'  Trust  Co.  of  Paterson,  N.  J. 
V.  Tilt,  (C.  C.  A.  .3d  Cir.  1912)  200  Fed. 
410,  affirming   (1911)   191  Fed.  441. 

An  agreement  was  made,  more  than 
four  months  before  the  filing  of  the  peti- 
tion in  bankruptcy,  that  certain  personal 
property  should  be  pledged  by  the  debtor 
as  security  for  a  debt;  but  the  goods  were 
not  set  apart  or  delivered  to  the  creditor, 
or  treated  as  his  property.  The  creditor 
took  possession  of  them  only  a  few  days 
before  the  filing  of  the  petition.  The 
transaction  was  held  voidable  as  a  prefer- 
ence, notwithstanding  the  lapse  of  more 
than  four  niontlis  from  the  date  of  the 
agreement.  In  re  Sheridan,  (1899)  98 
Fed.  406. 

A  general  promise  to  give  security  on 
demand   puts   the   creditor   in    no   better 


gosition  than  an  agreement  to  pay  money, 
exton  V.  Kessler,    (1912)    225  U.  S.  90, 
32  S.  Ct.  657,  56  U.  S.  (L.  ed.)  995. 

Ratification  of  corporation  agent's 
unauthorized  act. —  A  transfer  of  prop- 
erty by  a  corporation  as  security  for  a 
past  indebtedness,  within  four  months 
prior  to  its  bankruptcy,  when  it  was  in- 
solvent and  the  creditor  had  reason  to  be- 
lieve it  to  be  so,  is  a  preference,  even 
though  such  transfer  was  made  in  ratifi- 
cation of  an  unauthorized  transfer  made 
by  an  officer  of  the  corporation  before  the 
four  months'  period.  In  re  W.  W.  Mills 
Co.,  (E.  D.  N.  C.  1908)  162  Fed.  42, 
20  Am.  Bankr.  Rep.  601. 

Delivery  of  pledge  pursuant  to  prior 
agreement. —  An  agreement  to  pledge  per- 
sonal property  as  security  for  a  debt  is 
not  executed  where  the  goods  are  not  de- 
livered to  the  creditor,  nor  set  apart  and 
treated  as  his  property;  and,  where  the 
creditor  takes  possession  of  the  property 
a  few  days  before  the  filing  of  a  petition 
in  bankruptcy  against  the  debtor,  the 
transaction  is  voidable  as  a  preference, 
notwithstanding  that  the  original  agree- 
ment was  made  more  than  four  months 
before  that  time.  In  re  Sheridan,  (E.  D. 
Pa.  1899)   98  Fed.  406. 

But  when  an  assignment  of  accounts  is 
made  more  than  four  months  prior  to  the 
hankruptcy,  the  fact  that  the  accounts 
are  not  collected  by  the  creditor  until 
within  four  months  does  not  make  tho 
transaction  a  preference.  Lowell  t*.  In 
ternational  Trust  Co.,  (1st  Cir.  1907) 
158  Fed.  781,  86  C.  C  A.  137,  19  Am. 
Bankr.  Rep.  853. 

So,  also,  it  has  been  held  that  a  bank- 
rupt cannot  be  held  to  have  given  a  pref- 
erence, recoverable  by  his  trustee,  because 
of  sums  collected  by  a  creditor,  after  the 
bankruptcy,  from  third  persons  under  a 
contract  which  had  been  in  force  between 
the  bankrupt  and  the  creditor  for  a  num- 
ber of  years.  Rvttenberg  v.  Schefer,  (fi. 
D.  N.  Y.  1904)'  131  Fed.  313,  11  Am. 
Bankr.  Rep.  652. 

Where  recording  required. —  The  pur- 
pose and  efl'ect  of  the  amendment  of  1903 
was  to  change  the  rule  applied  to  the 
original  and  prior  acts,  under  which  not 
only  the  requirement  of  recording  but  the 
effect  of  a  failure  to  record  was  controlled 
by  the  state  law,  by  making  instruments 
of  transfer  required  by  the  state  law  to 
be  recorded,  in  the  sense  in  which  such 
phrase  is  ordinarily  used,  speak  from  the 
date  of  recording,  and  not  the  date  of 
execution,  upon  the  question  of  voidable 
preferences.  In  re  Mandel,  (S.  D.  X.  Y. 
1903)  127  Fed.  863,  10  Am.  Bankr.  Rep. 
774;  Meyer  Bros.  Drug  Co.  v.  Pipkin 
Drug  Co.,  (C.  C.  A.  5th  Cir.  1905)  136 
Fed.  396,  14  Am.  Bankr.  Rep.  477;  In  re 
Noel,  (D.  C.  Md.  1905)  137  Fed.  694,  14 
Am.  Bankr.  Rep.  715;  In  re  Hunt,  (N.  D. 
N.  Y.  1905)  139  Fed.  283,  14  Am.  Bankr. 
Rep.  416;    English  v,  Ross,    (M.  D.  Pa. 
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1906)  140  Fed.  630,  15  Am.  Bankr.  Rep. 
370;  In  re  Chadwick,  (X.  D.  Ohio  190.5) 
140  Fed.  674,  15  Am.  Bankr.  Rep.  528; 
Buchanan  County  First  Xat.  Bank  r. 
Connett,  (C.  C.  A.  8th  Cir.  1905)  142 
Fed.  33,  15  Am.  Bankr.  Rep.  662;  In  re 
Montague,  (E.  D.  Va.  1905)  143  Fed. 
428,  16  Am.  Bankr.  Rep.  18;  Loeser  v. 
Savings  Deposit  Bank,  etc.,  Co.,  (C.  C. 
A.  6th  Cir.  1906)  148  Fed.  975,  17  Am. 
Bankr.  Rep.  628;  Fisher  v.  Zollinger,   (C. 

C.  A.  6th  Cir.  1906)  149  Fed.  54,  17  Am. 
Bankr.  Rep.  618,  affirming  (X.  D.  Ohio 
1905)  15  Am.  Bankr.  Rep.  524;  In  re 
Mcintosh,  (C.  C.  A.  9th  Cir.  1907)  150 
Fed.  546,  18  Am.  Bankr.  Rep.  169;  In  re 
Great  Western  Mfg.  Co.,  (C.  C.  A.  8th 
Cir.  1907)  152  Fed.  123,  18  Am.  Bankr. 
Rep.  263;   In  re  McKane,    (E.  D.  N.  Y. 

1907)  155  Fed.  674,  19  Am.  Bankr.  Rep. 
103;  Manning  v.  Evans,  (D.  C.  N.  J. 
1907)  156  Fed.  106,  19  Am.  Bankr.  Rep. 
217;  In  re  Fish  Bros.  Wagon  Co.,  (C.  C. 
A.  8th  Cir.  1908)  164  Fed.  553,  21  Am. 
Bankr.  Rep.  149;  McElvain  v.  Hardesty, 
(C.  C.  A.  8th  Cir.  1909)  169  Fed.  31,  22 
Am.  Bankr.  Rep.  320;  In  re  Burlage,  (X. 

D.  la.  1909)  169  Fed.  1006,  22  Am. 
Bankr.  Rep.  410;  In  re  Mission  Fixture, 
etc.,  Co.,  (W.  D.  Wash.  1910)  180  Fed. 
263;  In  re  Sayed,  (W.  D.  Mich.  1910) 
185  Fed.  962;  L.  A.  Becker  Co.  r.  Gill, 
(C.  C.  A.  8th  Cir.  1913)  206  Fed.  36; 
In  re  Boyd,  (C.  C.  A.  2d  Cir.  1914)  213 
Fed.  774 :  Torrance  v.  Winfield  Xat.  Bank, 
(Kan.  1903)  11  Am.  Bankr.  Rep.  185; 
Matthews  r.  Hardt,  (1903)  9  Am.  Bankr. 
Rep.  373,  37  Mi«c.  653,  76  X.  Y.  S.  134, 
affirmed  79  App.  Div.  570,  80  X.  Y.  S. 
462.  See  also  In  re  Donnelly,  (X.  D. 
Ohio  1912)    193  Fed.  755. 

"  Under  the  Bankrupt  Law  as  origin- 
ally enacted,  a  transfer  dated  as  of  the 
time  it  was  actually  made  without  regard 
to  the  date  of  filing  or  recording.  Cases 
consequently  arose  in  which  preferential 
transfers,  though  fraudulent  and  consti- 
tuting acts  of  bankruptcy,  could  not  be 
successfully  assailed,  even  though  the  in- 
struments evidencing  them  were  filed  or 
recorded,  as  the  case  might  be,  within 
four  months  of  the  filing  of  the  petition 
in  bankruptcy,  because  the  transfers  were 
made  prior  to  the  beginning  of  the  four 
months'  period.  Tlie  withholding  of  such 
transfers  from  the  files  or  record  thus 
operated  to  defeat  the  benefit  contem- 
plated by  the  establishment  of  such 
period.  To  correct  this  defect  in  the  law, 
the  amendment  of  February  5,  1903,  was 
made,  whereby  the  words  'within  four 
months  before  the  filing  of  the  petition, 
or,  after  the  filing  of  the  petition  and 
before  adjudication,'  were  eliminated 
from  section  606  and  inserted  in  section 
60<*,  and  also  the  words,  *  Where  tlie  pref- 
erence consists  of  a  transfer,  such  period 
of  four  months  sliall  not  expire  until 
four  months  after  the  date  of  recording 
or    roistering    the    transfer,    if    by    law 


such  recording  or  registering  is  required,* 
were  added  at  the  end  of  section  60k. 
The  purpose  of  section  60a.,  as  originally 
enacted,  was  to  define  what  judgments 
and  what  transfers  are  preferential,  and 
it  still  performs  that  office.  The  added 
sentence  prolonging  tlie  four  months' 
period  until  four  months  after  the  date 
of  recording  or  registering  the  trans- 
fer applies  only  to  cases  'where  the  pref- 
erence consists  in  a  transfer,'  and  the  con- 
ditional clause,  *  if  by  law  such  recording 
01  registering  is  required,'  we  interpret  to 
mean,  if  by  the  law  of  the  state  by  which 
the  validity  of  the  mortgage  against  con- 
testing creditors  is  determined,  such  re- 
cording or  registering  is  required.  The 
purpose  of  the  amendment  was,  we  think, 
as  stated  in  Re  Sturtevant,  to  prevent 
preferential  fraudulent  transfers  from  es- 
caping the  four  months'  provision,  unless 
they  were  filed  or  recorded,  as  the  case 
may  be,  before  that  period  began  to  run. 
It  did  not  change  the  date  as  to  which 
such  transfers  are  to  be  judged  in  deter- 
mining their  voidable  character."  In  re 
Klein,  (C.  C.  A.  6th  Cir.  1912)  197  Fed. 
241. 

The  law  would  be  a  nullity  if  a  person 
on  the  verge  of  bankruptcy  could  have 
outstanding  secret,  unrecorded  convey- 
ances, of  which  his  general  creditors  had 
no  notice,  and,  by  simply  executing  such 
conveyances,  more  than  four  months  prior 
to  his  going  into  bankruptcy,  escape  the 
penalty  imposed  by  the  Act  for  failure 
to  record.  Dulany  v.  Morse,  (1913)  39 
App.  Cas.  (D.  C.)  523,  wherein  the  court 
held  that  the  withholding  of  a  deed  from 
record  until  the  day  before  the  petition 
in  bankruptcy  was  filed  created  a  prefer- 
ence. The  court  said :  "  The  deed  had 
no  more  effect  than  a  mortgage.  Until 
recorded  it  was  void  as  to  the  creditors 
of  [the  bankrupt]  without  notice,  and 
the  filing  of  it  for  record  the  day  before 
the  petition  in  bankruptcy  was  filed  did 
not  validate  it  as  to  the  creditors,  or 
affect  their  rights." 

But  in  Debus  v.  Yates,  (1910)  193  Fed. 
427,  it  was  held  that,  prior  to  the  amend- 
ment of  section  606  in  1910,  a  "  transfer 
was  to  be  judged,  in  determining  the 
question  whetlier  or  not  it  constituted  a 
voidable  preference,  as  of  the  time  when 
it  was  made  and  not  at  the  time  of  its 
registration,  and  that,  unless  when  it  was 
made  the  debtor  was  insolvent  and  ac- 
tually intended  a  preference,  and  the 
creditor  then  had  reasonable  cause  to  be- 
lieve it  was  so  intended,  it  is  not  void- 
able." Followed  in  Davis  V.  Hanover 
Sav.  Fund  Soc,  (C.  C.  A.  4th  Cir.  1913) 
210  Fed.  768,  where  it  was  said  that 
**  the  amendment  of  1910  makes  a  radical 
change  in  tlie  law  in  this  respect." 

And  in  Little  v.  Ilolley  Brooks  Hard- 
ware Co.,  (C.  C.  A.  1904)  133  Fed.  874, 
it  was  held  that  section  36,  relating  to 
the  limit  of  time  for  filing  a  petition  in 
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involuntary  bankruptcy  after  acts  of 
bankruptcy  conunitted,  is  not  to  be  read 
in  connection  with  sections  60a,  60ft,  as 
amended  in  1903,  and  in  the  case  of  a 
transfer  which  was  neither  fraudulent  nor 
required  to  be  registered,  the  four 
months'  limitation  begins  to  run  from  the 
date  of  the  transfer  and  not  from  "the 
date  when  the  beneficiary  takes  notorious, 
exclusive,  or  continuous  possession "  or 
the  creditors  have  actual  notice  thereof. 

A  transfer  by  an  instrument  required 
by  the  state  law  to  be  recorded  speaks 
from  the  time  of  the  recording,  and  not 
from  the  date  of  its  execution,  and  may 
be  void  as  a  preference,  regardless  of  the 
effect  of  the  failure  to  record  it  under 
the  state  law.  Mattley  v.  Giesler,  (C.  C. 
A.  8th  Cir.  1911)    187  Fed.  970. 

A  chattel  mortgage  which  under  the 
state  laws  does  not  need  to  be  recorded 
to  render  it  valid  as  between  the  parties 
and  general  creditors  need  not  be  re- 
corded under  the  Bankruptcy  Act,  and  if 
made  more  than  four  months  before  the 
bankruptcy,  it  need  not  be  recorded  with- 
in such  time  to  save  its  being  held  a  pref- 
erential transfer  under  the  Bankruptcy 
Act.  Meyer  Bros.  Drug  Co.  v.  Pipkin 
Drug  Co.,   (C.  C.  A.  1905)    136  Fed.  396. 

The  word  "required,"  as  used  in  the 
amendment,  refers  to  the  character  of  the 
instrument  giving  the  preference  or  mak- 
ing the  transfer,  without  reference  to  the 
fact  that  as  to  certain  persons  or  classes 
of  persons  it  may  be  good  or  bad  accord- 
ing to  circumstances.  If  to  be  valid 
against  certain  classes*  of  persons,  the 
law  of  the  state  "  requires  "  the  construc- 
tive notice  of  registration  it  is  a  trans- 
fer which  under  the  amendment  is  "  re- 
quired" to  be  recorded.  This  takes  ac- 
count of  the  purpose  and  policy  of  re- 
cording acts,  remedies  the  evil  which 
fiourished  under  the  law  before  the 
amendment,  gives  effect  to  the  plain  pur- 
pose of  Congress,  and  gives  some  effect 
and  force  to  a  provision  which  would 
otherwise  be  meaningless,  and  brings  sec- 
tions 3  and  60a  and  606  into  harmony 
of  purpose  and  meaning.  Ragan  v.  Dono- 
van, (N.  D.  Ohio,  1911)  189  Fed.  138, 
follotcing  Loeser  r.  Savings  Deposit 
Bank  &  Trust  Co.,  (C.  C  A.  6th  Cir.  (1906) 
148  Fed.  975,  IS  L.  R  A.  (N.  S.)  1233. 
To  the  same  point  see  Buchanan  County 
First  Nat.  Bank  v.  Connett,  (C.  C.  A.  8th 
Cir.  1905)  142  Fed.  33,  15  Am.  Bankr. 
Rep.  662. 

"  Whether  the  local  statute  be  con- 
strued to  *  require '  or  *  permit  *  record- 
ing, when  construed  in  connection  with 
the  Bankruptcy  Act,  it,  in  either  instance, 
becomes  a  lecral  requirement."  Dulanv  v, 
Morse,   (1913)   39  App.  Cas.   (D.  C.)   523. 

In  In  re  Floyd,  (E.  D.  N.  C.  1907)  156 
Fed.  206,  it  appeared  that  a  member  of 
an  insolvent  partnership  executed  to  a 
third  person  a  mortgage  on  the  firm's 
goods   to   secure   money   to   purchase  the 


share  of  another  member.  The  mortgage 
was  not  filed  until  a  few  days  before 
the  assignment  for  the  benefit  of  cred- 
itors, and  within  four  months  of  the  in- 
stitution of  bankruptcy  proceedings,  and 
it  was  held  that  the  transaction  was  void 
as  a  preference. 

It  seemr  that  the  weight  of  authority, 
and  reason  as  well,  is  to  the  effect  that 
the  recording  or  registering  of  a  trans- 
fer is  not  deemed  to  be  required,  unless, 
under  the  state  law,  the  same  is  e^vsential 
to  validate  the  transfer  as  against  the 
creditors  represented  by  the  trustee, 
though  some  of  the  cases  seem  to  go  con- 
siderablv  bevond  this.  Telford  v.  Hen- 
drickson,  (1913)  120  Minn.  427,  139  N. 
W.   941. 

in  Pew  V.  Price,  (1913)  251  Mo.  614, 
158  S.  W.  338,  a  contention  that  if  re- 
cording or  registering  was  required  for 
any  purpose  though  not  for  all  it  was  to 
be"  deemed  as  "  required "  within  the 
meaning  of  this  section,  was  rejected. 

A  state  statute  providing  that  "  every 
assignment  of  a  debt,  unless  the  same  be 
in  writing  and  be  filed  with  the  clerk  of 
the  town  or  municipality  in  which  the 
assignor  resides,  shall  be  presumed  to  be 
fraudulent  and  void  as  against  his  cred- 
itors, unless  those  claiming  thereunder 
make  it  appear  that  it  was  made  in  good 
faith  and  for  a  valuable  consideration," 
does  not  **  require  "  a  "  recording  or  reg- 
istering," and  hence,  where  a  written  as- 
signment of  a  claim  was  actually  made 
more  than  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  by  the  as- 
signor, it  could  not  be  avoided  by  the 
trustee  in  bankruptcy  as  being  a  prefer- 
ence under  section  60,  clauses  "  a "  and 
"  b  "  though  it  was  never  filed.  Telford  f. 
Hendriokson,  (1913)  120  Minn.  427,  139 
N.  W.  941. 

Where  by  state  law,  as  between  the 
parties  to  the  chattel  mortgage  and 
against  all  ordinary  creditors  the  record- 
ing of  the  mortgage  is  immaterial  such 
mortgage  is  not  one  that  is  "  required  " 
to  be  recorded  within  the  meaning  of  this 
section.  In  re  Jacobson,  (N.  D.  Qa. 
1912)    200  Fed.   812. 

In  a  state  where  an  unrecorded  deed  of 
trust  is  valid  as  between  the  parties  and 
as  against  general  creditors  it  is  not 
such  an  instrument  within  the  meaning 
of  the  section,  as  is  required  by  the  laws 
of  the  state  to  be  recorded,  and  its  rec- 
ordation within  four  months  of  the  filing 
of  the  petition  of  bankruptcy  is  immate- 
rial. Laurel  Oil  &  Fertilizer  Co.  v. 
Home,  (1911)  101  Miss.  629,  57  So.  624, 
58  So.  652. 

In  Benner  v.  Scandinavian  American 
Bank,  (1913)  73  Wash.  488,  131  Pac. 
1149,  Ann.  Cas.  1914D  702,  a  contention 
that  no  instrument  was  required  to  be  re- 
corded by  the  Bankruptcy  Act  in  order 
to  be  valid,  unless  such  instrument  was 
invalid  without  recording  ae  against  all 
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peraoiirS,  was  overruled.  The  court  said; 
'*  We  cannot  accept  this  construction  of 
the  statute.  It  will  be  remembered  that 
section  60  of  the  Bankruptcy  Act  as 
originally  enacted  did  not  contain  the 
last  sentence  now  in  the  section  above 
quoted.  This  was  added  by  the  amend- 
ment of  1903  and  had  as  its  purpose  the 
prevention  of  giving  secret  preferences 
made  possible  under  the  law  as  it  was 
originally  enacted  by  withholding  from 
record  instruments  creating  liens.  It  is 
plain  that,  if  the  appellant's  construc- 
tion of  the  statute  is  adopted,  the  amend- 
ment is  rendered  nugatory,  as  no  statute 
of  the  United  States  or  of  any  state,  in 
so  far  as  we  are  aw^are,  requires  instru- 
ments conveying  or  creating  liens  upon 
property  to  be  recorded  in  order  to  be 
valid  as  against  all  persons.  Usually, 
and  universally  in  so  far  as  our  examina- 
tion goes,  they  are  valid  between  the  par- 
ties and  some  classes  of  persons  having 
actual  notice  without  recording.  These 
facts  were  known  at  the  time  the  amend- 
ment was  enacted,  and  it  will  hardly  do 
to  say  that  it  was  the  purpose  of  Con- 
gress to  do  an  idle  thing.  There  is  no 
necessity  that  requires  the  construction 
contended  for.  The  act  can  be  held  opera- 
tive as  to  those  persons  wiiom  the  record- 
ing statutes  favor  without  doing  violence 
to  any  of  its  terms." 

In  Debus  r.  Yates,  (E.  D.  Ky.  1910) 
193  Fed.  427,  the  court  said:  "We  have 
seen  that  the  meaning  is  that,  in  case  a 
preferential  transfer  is  recordable,  it 
shall  remain  a  preference  as  long  as  it  is 
not  recorded,  or,  if  recorded,  four  months 
lias  not  elapsed  from  its  recordation, 
lias  it  any  further  significance?  Is  the 
cnTect  of  it  that,  in  case  the  transfer  has 
lieen  recorded,  the  question  as  to  whether 
it  is  a  preferential  transfer  —  i.  e., 
whether  in  other  respects  it  is  a  prefer- 
ence, and  as  to  whether  in  such  respect  it 
is  a  voidable  and  obstructive  preference 
—  is  to  be  determined  as  if  it  had  been 
made  at  the  date  of  recording;  i.  e.,  had 
then  first  come  into  being?"  This  ques- 
tion was  answered  in  the  negative. 

The  provision  of  the  statute  that  where 
the  preference  consists  in  a  transfer,  such 
period  of  four  months  shall  not  expire 
until  four  months  after  the  recording  or 
registering  of  the  transfer,  if,  by  law, 
such  recording  or  registering  is  required, 
was  intended  to  postpone  the  time  within 
which  a  transfer  is  open  to  attack  as  a 
preference  until  four  months  after  the 
date  of  the  recording  of  the  transfer, 
where  such  recording  is  required  by  the 
local  law;  but  while  the  statute  post- 
pones the  time  within  which  the  trans- 
fer can  be  attacked  the  statute  cannot 
properly  be  so  applied  as  to  materially 
alter  the  essential  character  of  the  trans- 
action. If  the  transfer  is  one  which  is 
required  to  be  recorded,  the  four  months' 
period  during  which  it  may  be  attacked 


does  not  begin  to  run  until  the  convey- 
ance is  recorded,  but  if  the  transfer  when 
made  was  based  upon  a  present  considera- 
tion, a  delay  in  recording  the  instrument 
does  not  warrant  treating  the  convey- 
ance as  if  it  were  made  as  security  for 
an  antecedent  debt,  because  to  do  so 
would  be  to  create  by  construction  a 
transaction  different  from  the  actual  one. 
In  re  Jackson  Brick  &  Tile  Co.,  (S.  E. 
D.  Mo.  1911)    189  Fed.  636. 

What  is  or  is  not  required  to  be  re- 
corded is  to  be  determined  by  the  law  of 
the  state.  See  the  cases  cited  to  this  ef- 
fect under  section  67a. 

Instrument  valid  under  state  law. — ^A 
chattel  mortgage  given  by  a  bankrupt 
when  solvent,  in  good  faith  and  for  a 
present  consideration,  does  not  become  a 
preference  because  not  recorded  until 
within  four  months  prior  to  the  bank- 
ruptcy, where  under  the  state  law  as  con- 
strued by  its  Supreme  Court,  the  failure 
to  record  does  not  affect  the  validity  of 
the  mortgage  as  between  the  parties  nor 
as  against  general  creditors  of  the  mort- 
gagor, and  it  takes  effect  as  of  the  date 
of  its  execution.  In  re  Sturtevant,  (C. 
C  A.  7th  Cir.  1911)  188  Fed.  196;  In  re 
Klein,  (C.  C.  A.  6th  Cir.  1912)  197  Fed. 
241. 

Greater  percentage. —  Even  though  a 
transaction  falls  within  the  language  of 
section  60a  in  all  other  respects,  it  must, 
in  order  to  constitute  a  preference,  be 
such  as  will  enable  one  creditor  to  obtain 
a  greater  percentage  of  his  debt  than  any 
other  creditor  of  the  same  class.  In  re 
Flick,    (S.  D.  Ohio   1900)    lOo  Fed.  503, 

5  Am.  Bankr.  Rep.  466;  In  re  Keller,  (X. 
D.  la.  1901)  109  Fed.  118,  6  Am.  Bankr. 
Rep.  334;  In  re  Abraham  Steers  Lumber 
Co.,    (S.   D.   X.   Y.    1901)    110   Fed.   73S. 

6  Am.  Bankr.  Rep.  316,  affirmed  (C.  C. 
A.  2d  Cir.  1901)  112  Fed.  406,  7  Am. 
Bankr.  Rep.  332;  Peterson  r.  Nash,  (C. 
C.  A.  8th  Cir.  1901)  112  Fed.  311,  7  Am. 
Bankr.  Rep.  181;  In  re  Union  Feather, 
etc.,  Mfg.  Co.,  (C.  C.  A.  7th  Cir.  1902) 
112  Fed.  774,  7  Am.  Banlcr.  Rep.  472; 
In  re  Denning,  (D.  C  Mass.  1902)  114 
Fed.  219,  8  Am.  Bankr.  Rep.  13.5;  S warts 
V  St.  Louis  Fourth  Nat.  Bank,  (C.  C.  A. 
8th  Cir.  1902)  117  Fed.  1.  8  Am.  Bankr. 
Rep.  673;  C.  S.  Morev  Mercantile  Co.  t:. 
vSchiflfer,  (C.  C.  A.  1902)  114  Fed.  447; 
Kimball  v.  E.  A.  Rosenliam  Co.,  (C.  C. 
A.  1902)  114  Fed.  85;  Swarts  r.  Siegel, 
(1902)  114  Fed.  1001;  In  re  Ilarpke,  (C. 
C  A.  1902)  116  Fed.  205;  Livin^ratone  r. 
Heineman,  (C.  C.  A.  6th  Cir.  100,?)  120 
Fed.  786,  10  Am.  Bankr.  Rep.  :J9:  /«  rr 
Colton  Export,  etc.,  Co.,  (C.  C.  A.  2d 
Cir.  1903)  121  Fed.  663,  10  Am.  Bankr. 
Rep.  14;  In  re  Belknap,  (K.  D.  Pa.  1004) 
129  Fed.  646,  12  Am.  BaJikr.  Rep.  326; 
In  re  Douglas  Coal,  etc.,  Co.,  ( E..  D.  Tenn. 
1904)  ISlFod.  760.  12  Am.  Bankr.  Rep. 
639;  In  re  Bloch,  (C.  C.  A.  2d  Cir.  1905) 
142   Fed.  074,   15  Am.   Bankr.  Rep.   748; 
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Parker  v.  Black,  (W.  D.  N.  Y.  lOOC)  143 
Fed.  560,  16  Am.  Bankr.  Rep.  205;  Go- 
mila  V.  Wilcombe,  (C.  C.  A.  5th  Cir. 
1907)  151  Fed.  470;  In  re  Mayo  Con- 
tracting Co.,  (D.  C.  Mass.  1907)  157  Fed. 
469,  19  Am.  Bankr.  Rep.  551;  Milla  r. 
Fiaher,  (C.  C.  A.  6th  Cir.  1908)  159  Fed. 
897,  20  Am.  Bankr.  Rep.  237;  Rogers  v. 
Fidelity  Sav.  Bank,  etc.,  Co.,  (W.  D.  Ark. 
1909)  172  Fed.  736,  23  Am.  Bankr.  Rep. 
1;  In  re  Crafts-Riordan  Shoe  Co.,  (D. 'C. 
Mass.  1910)  185  Fed.  031;  In  re  Saved, 
(W.  D.  Mich.  1910)  185  Fed.  962;  Ogden 
r  Reddish,  (E.  D.  Ky.  1912)  200  Fed. 
977;  Mayes  v.  Palmer,  (C.  C.  A.  8th  Cir. 
1913)  208  Fed.  97;  Crooks  r.  People's 
Nat.  Bank,  (1899)  3  Am.  Bankr.  Rep. 
238,  46  App.  Div.  335,  61  X.  Y.  S.  604; 
In  re  Road,  (S.  D.  X.  Y.  1901)  7  Am. 
Bankr.  Rep.  Ill;  In  re  Feuerlicht,  (8.  D. 
X.  Y.  1902)  8  Am.  Bankr.  Rep.  550;  John 
S.  Brittain  Dry-Goods  Co.  r.  Bertenshaw, 
(1904)  11  Am.  Bankr.  Rep.  629,  68  Kan. 
734,  75  Pac.  1027;  Hackney  v.  Har- 
greaves,  (Neb.  1904)  13  Am.  Bankr.  Rep. 
164;  West  r.  Lahoma  Bank,  (1905)  16 
Am.  'Bankr.  Rep.  733,  16  Okla.  328,  85 
Pac.  469;  Richmond  Standard  Steel 
Spike,  etc.,  Co.  v.  Allen,  (C.  C.  A.  4th 
Cir.  1906)  17  Am.  Bankr.  Rep.  583;  In 
re  Coffey,  (VV.  D.  N.  Y.  1907)  19  Am. 
Bankr.  Rep.  148;  Des  ^loines  Sav.  Bank 
r.  Morgan  Jewelry  Co.,  (1904)  123  la. 
4.32,  99  N.  W.   121. 

.  The  tf'st  of  a  preference  is  the  payment, 
out  of  the  bankrupt's  estate,  of  a  larger 
percerltage  of  the  claim  of  a  creditor 
tlian  otlier  creditors  of  the  same  class 
receive  from  that  estate.  Swarts  v.  St. 
Louis  Fourth  Nat.  Bank,  (C.  C.  A.  8th 
Cir.  1902)  117  Fed.  1,  8  Am.  Bankr.  Rep. 
(•)73;  In  re  Bloch,  (C.  C.  A.  2d  Cir.  1905) 
142  Fed.  674,  15  Am.  Bankr.  Rep.  748. 

•  It  is  a  necessary  condition  precedent 
to  a  preference  that  there  has  been  a 
transfer  of  property  by  the  bankrupt, 
whereby  a  creditor  is  enabled  to  obtain 
a  greater  percentage  of  his  debt  than 
other  creditors  of  the  same  class.  If, 
therefore,  the  conTeyances  in  question 
were  originally,  and  remained,  a  nullity 
as  against  the  grantor's  trustee  in  bank- 
ruptcy, there  was  no  transfer  within  this 
definition."  Rosenbluth  v.  De  Forest  & 
Hotchkiss  Co.,  (1911)  85  Conn.  40,  81 
Atl.  955. 

The  levy  of  a  landlord's  distress  war- 
rant for  rent  does  not  constitute  a  pref- 
erence within  the  meaning  of  this  section, 
as  it  does  not  enable  the  landlord  "  to 
obtain  a  greater  percentage  of  his  debt 
than  any  other  of  such  creditors  of  the 
same  class,"  as  there  is  no  other  creditor 
of  the  same  class,  and  the  landlord  is 
simply  enforcing  a  priority  given  him  by 
law,  and  an  act  of  bankruptt-v  cannot  be 
founded  thereon.  In  re  Belknap,  ( 1904 ) 
129  Fed.  646. 

The  meaning  of  the  term  "  class " 
should  be  derived,  and   the  classification 


of  creditors  thereunder  should  be  made, 
from  the  provisions  of  the  Bankruptcy 
Act.  Swarts  v,  St.  Loiiis  Fourth  Nat. 
Bank,  (C.  C.  A.  8th  Cir.  1902)  117  Fed. 
1,  8  Am.  Bankr.  Rep.  673. 

The  test  of  the  olasaifioation  of  cred- 
itors is  the  percentage  of  their  claims 
which  they  axe  entitled  to  draw  out  of  the 
estate  of  the  bankrupt,  and. not  the  rela- 
tions of  the  creditors  to  parties  other 
than  the  bankrupt.  If  they  are  entitled 
to  receive  the  same  percentage  they  are 
in  the  same  class;  if  different  percentages 
thev  are  in  different  classes.  Swarts  v, 
St."  Louis  Fourth  Nat.  Bank,  (C.  C.  A. 
8tli  Cir.  1902)  117  Fed.  1,  8  Am.  Bankr. 
Rep.  673. 

There  are  two  general  classes:  first, 
those  who  have  priority  and  are  to  be 
paid  in  full;  and,  second,  general  or  im- 
secured  creditors,  among  whom  the  bal- 
ance remaining  after  paying  creditors  of 
the  first  class  is  to  be  distributed  e<^ually 
in  proportion  to  the  amount  of  their  re- 
spective claims.  Livingstone  v,  Heine- 
man,  (C.  C.  A.  6th  Cir.  1903)  120  Fed. 
786,  10  Am.  Bankr.  Rep.  39. 

Purchase  hy  partner  from  copartner. — 
In  In  re  Rudnick,  (1900)  102  Fed.  750,  it 
was  held  that  the  sale  by  one  partner  to 
the  other,  who  was  not  a  creditor,  of  his 
whole  interest  in  the  firm  property  was 
not  a  preference  avoidable  under  section 
606,  as  the  effect  of  the  transaction  was 
a  loss  to  all  the  firm  creditors,  and  was 
strictly  impartial. 

Necessity  of  diminishing  estate. —  A 
transaction  the  result  of  which  does  not 
diminish  the  general  fund  does  not  con- 
stitute a  preference.  Western  Tie,  el«., 
Co.  V.  Brown,  (1905)  196  U.  S.  602,  25 
S.  Ct.  339,  49  U.  S.  (L.  ed.)  571,  13  Am. 
Bankr.  Rep.  447;  Bailey  r.  Baker  Ice 
Mach.  Co.,  (1915)  239  U.  S.  268,  36  S.  Ct. 
50,  affirming  (C.  C.  A.  8th  Cir.  1913)  209 
Fed.  603;  Root  Mfg.  Co.  v.  Johnson,    (C. 

C.  A.  7th  Cir.  1914)  219  Fed.  .397;  In  re 
Moark-Nemo  Consol.  Mining  Co.,  (W.  D. 
Mo.  1915)   219  Fed.  340;  In  re  Wolf,   (N. 

D.  la.  1899)  98  Fed.  74,  3  Am.  Bankr. 
Rep.  555 ;  Chattanooga  Nat.  Bank  v.  Rome 
Iron  Co.,  (N.  D.  Ga.  1900)  102  Fed.  755, 
4  Am.  Bankr.  Rep.  441;  In  re  Little,  (N. 
D.  la.  1901)  110  Fed.  621,  6  Am.  Bankr. 
Rep.  681 ;  In  re  West  Norfolk  Lumber  Co., 
(E.  D.  Va.  1902)  112  Fed.  759,  7  Am. 
Bankr.  Rep.  648;  McDonald  v.  Daskam, 
(C.  C.  A.  7th  Cir.  1902)  116  Fed.  276,  8 
Am.  Bankr.  Rep.  543;  Swarts  v.  St.  Louie 
Fourth   Nat.    Bank,    (C.    C.    A.    8th    Cir. 

1902)  117  Fed.  1,  8  Am.  Bankr.  Rep.  673; 
Dressel  v.  North  State  Lumber  Co.,  (E.  D. 
N.  C.  1902)  119  Fed.  531,  9  Am.  Bankr. 
Rep.  541 ;  In  re  Steam  Vehicle  Co.,  (E.  D. 
Pa.  1903)  121  Fed.  939,  10  Am.  Bankr. 
Rep.   385;    In  re  Manning,    (D.  C.  S.  C. 

1903)  123  Fed.  181,  10  Am.  Bankr.  Rep. 
500;  New  Kensington  First  Nat.  Bank  r. 
Pennsylvania  Trust  Co.,  (C.  C.  A.  3d  Cir 
1903)    124  Fed.  968,  10  Am.  Bankr.  Rep 
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782;  Ryttenberg  t?.  Schefer,  (S.  D.  N.  Y. 
1904)  131  Fed.  313,  11  Am.  Bankr.  Rep. 
652;  In  re  Clifford,  (N.  D.  la.  1905)  136 
Fed.  476,  14  Am.  Bankr.  Rep.  281;  In  re 
Noel,  (D.  C.  Md.  1905)  137  Fed.  694.  14 
Am.  Bankr.  Rep.  715;  In  re  Blount,  (E.  D. 
Ark.  1906)  142  Fed.  263,  16  Am.  Bankr. 
Rep.  97;  Richardson  v.  Shaw,  (C.  C.  A. 
2d  Cir.  1906  >  147  Fed.  659,  16  Am.  Bankr. 
Rep.  842,  affirmed  (1908)  209  U.  S.  365, 
28  S.  Ct.  512,  52  U.  S.  (L.  ed.)  835;  Lud- 
vigh  V.  Umstadter,  (S.  D.  N.  Y.  1906) 
148  Fed.  319,  17  Am.  Bankr.  Rep.  774; 
Lowell  V.  International  Trust  Co.,  (C.  C. 
A.  l8t  Cir.  1907)  168  Fed.  781,  19  Am. 
Bankr.  Rep.  863;  Mills  v.  Fisher,  (C.  C. 
A.  6th  Cir.  1908)  159  Fed.  897,  20  Am. 
Bankr.  Rep.  237;  Vitzthum  v.  Large,  (N. 
D.  la.  1908)  162  Fed.  685,  20  Am.  Bankr. 
Rep.  666;  Mills  v.  Virginia-Carolina  Lum- 
ber Co.,  (C.  C.  A.  4th  Cir.  1908)  164  Fed. 
168,  20  Am.  Bankr.  Rep.  760,  modifying 
(E.  D.  N.  C.  1907)  18  Am.  Bankr.  Rep. 
218;  McDonald  v.  Clearwater  Shortline  R. 
Co.,  (D.  C.  Idaho  1908)  164  Fed.  1007,  21 
Am.  Bankr.  Rep.  182;  McElvain  f.  Har- 
deaty,  (C.  C.  A.  8th  Cir.  1909)  169  Fed. 
31,  22  Am.  Bankr.  Rep.  320;  Mason  v. 
National  Herkimer  County  Bank,  (C.  C. 
A.  2d  .Cir.  1909)  172  Fed.  529,  22  Am. 
Bankr.  Rep.  733;  In  re  Bailev,  (D.  C. 
Utah  1910)  176  Fed.  990,  24  Am.  Bankr. 
Rep.  201;  In  re  Sayed,  (W.  D.  Mich. 
1910)  185  Fed.  962;  Furth  V.  Stahl, 
(1903)  10  Am.  Bankr.  Rep.  442,  205  Pa. 
St.  439,  55  Atl.  29. 

Unless  the  creditor  takes  by  virtue  of 
a  disposition  by  the  insolvent  debtor  of 
his  property  for  the  creditor's  benefit,  so 
that  the  estate  of  the  debtor  is  thereby 
diminished,  the  creditor  cannot  be  charged 
with  receiving  a  preference  by  transfer. 
Western  Tie  &  Timber  Co.  v.  Brown, 
(1905)  196  U.  S.  602,  609,  25  S.  Ct.  339, 
49  U.  S.  (L.  ed.)  671;  Rector  v.  City  De- 
posit Bank  Co.,  (1906)  200  U.  S.  405,  419, 
26  S.  Ct.  289,  60  U.  S.  (L.  ed.)  527;  Con- 
tinental &  Commercial  Trust  &  Savings 
Bank  v.  Chicago  Title  &  Trust  Co.,  (1913) 
229  U.  S.  436,  33  S.  Ct.  829,  67  U,  S. 
(L.  ed.)  1268.  "These  transfers  of  prop- 
erty, amounting  to  preferences,  contem- 
plate the  parting  with  the  bankrupt's 
property  for  the  benefit  of  the  creditor 
and  the  consequent  diminution  of  the 
bankrupt's  estate.".  National  Bank  of 
Newport,  N.  Y.  t?.  National  Herkimer 
County  Bank  of  Little  Falls,  (1912)  225 
U.  S.  178,  32  S.  Ct.  633,  56  U.  S.  (L.  ed.) 
1042. 

Where  property  ia  transferred  to  a  per- 
son on  his  promise  to  give  security  and 
after  giving  the  seotirity  he  becomes  a 
bankrupt  the  general  creditors  cannot  de- 
feat the  security  given  in  good  faith, 
when  but  for  the  promise  of  it  the  per- 
son would  never  have  come  into  possession 
of  the  property.  Greey  v.  Dockendorff, 
(1913)  231  U.  S.  513,  34  S.  Ct.  166,  58 
U.  S.  (L.  ed.)   339. 


Exchange. —  There  is  nothing  in  the 
Bankruptcy  Law  which  forbids  an  ex- 
change of  securities,  and  if  a  person,  even 
while  insolvent,  makes  such  an  ex<jiange 
as  will  not  diminish  the  value  of  his  es- 
tate, it  is  unimpeachable;  but  the  oomt 
is  bound,  when  such  a  transaction  is  re- 
viewed, to  satisfy  itself  that  the  securities 
exchanged  are  of  undoubtedly  equal  value. 
In  re  Manning,  (D.  C.  S.  C.  1903)  123 
Fted.  181,  10  Am.  Bankr.  Rep.  500;  Lud- 
vigh  t\  Umstader,  (S.  D.  N.  Y.  1906)  148 
Fed,  319,  17  Am.  Bankr.  Rep.  774;  In  re 
Reese-Hammond  Fire  Brick  Co.,  (C.  C.  A. 
3d  Cir.  1910)    181  Fed.  641. 

It  is  not  every  transfer  by  an  insolvent 
within  the  four  months  period  that  is 
voidable  by  the  trustee.  It  must  be  on 
account  of  a  pre-existing  debt.  When  one 
gives  an  insolvent  present  value  for  a 
transfer  of  property  or  when  he  makes  an 
exchange  of  property,  there  is  no  pref- 
erence. Ernst  V,  Mechanics',  etc.,  19 at. 
Bank  of  City  of  New  York,  (C.  C.  A.  2d 
Cir.  1912)    201  Fed.  664. 

An  exchange  of  securities  was  ;iot  a 
fraudulent  preference  under  the  Bank- 
ruptcy Act  of  1867.  Sawyer  v.  Turpin, 
(1875)  91  U.  S.  114,  23  U.  S.  (L.  ed.) 
235,  where  the  court  said:  "The  reason 
is,  that  the  exchange  takes  nothing  away 
from  the  other  creditors."  See  also  Bum- 
hisel  V.  Firman,  (1874)  22  Wall.  170,  22 
U.  S.  (L.  ed.)  766;  Player  f.  Lippincott, 
(1877)  4  Dill.  (U.  S.)  126;  Ashuelot  Sav. 
Bank  v.  Frost,  (1884)  19  Fed.  237;  Clark 
«?.  Iselin,  (1874)  21  Wall.  360,  22  U.  S. 
(L.  ed.)   568. 

Transfer  for  present  consideration, — 
The  purpose  of  section  60a  is  to  prohibit 
the  giving  of  a  preference  by  a  bankrupt 
to  existing  creditors,  and  it  does  not  apply 
to  transactions  whereby  the  bankrupt  re- 
ceives a  present  consideration  for  the 
transfer.  Chattanooga  Nat.  Bank  v,  Rome 
Iron  Co.,  (N.  D.  Ga.  1900)  102  Fed.  765, 
4  Am.  Bankr.  Rep.  441;  In  re  Little, 
(N.  D.  Ia.  1901)  110  Fed.  621,  6  Am. 
Bankr.  Rep.  681;  In  re  West  Norfolk 
Lumber  Co.,  (E.  D.  Va.  1902)  112  Fed. 
759,  7  Am.  Bankr.  Rep.  648;  Young  v. 
Upson,  (1902)  115  Fed.  192;  McDonald  v. 
Daskam,  (C.  C.  A.  7th  Cir.  1902)  116 
Fed.  276,  8  Am.  Bankr.  Rep.  543;  In  re 
Clifford,  (N.  D.  Ia.  1905)  136  Fed.  475, 
14  Am.  Bankr.  R^.  281;  In  re  Bloimt, 
(E.  D.  Ark.  1906)  142  Fed.  263,  16  Am. 
Bankr.  Rep.  97;  Richardson  v.  Shaw, 
(C.  C.  A.  2d  Cir.  1906)  147  Fed.  669,  16 
Am.  Bankr.  Rep.  842,  affirmed  (1908)  209 
U.  S.  365,  28  S.  Ct.  612,  62  U.  8.  (L.  ed.') 
835;  In  re  Sayed,  (W.  D.  Mich.  19l(y 
185  Fed.  962.  See  also  In  re  Cobb,  (1899) 
96  Fed.  821;  Darby  t?.  Boatman's  Sav. 
Inst.,  (1871)  1  Dill.  (U.  S.)  141;  Bw  p. 
Ames,  (1871)  1  Lowell  (U.  S.)  661; 
Gaffney  v.  Signaigo,  (1871)  1  Dill.  (U.  S.) 
158. 

At  the  time  a  deft>t  is  created  the  cred- 
itor has  the  right  to  dictate  the  terms 
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under  which  he  will  part  with  his  money 
or  property;  he  may  therefore  demand 
that  he  shall  first  be  secured  to  such  an 
extent  as  satisfies  him;  and  with  this  the 
Bankruptcy  Act  does  not  interfere.  In  re 
BxLBhy,  (M.  D.  Pa.  1903)  124  Fed.  469, 
10  Am.  Bankr.  Rep.  650. 

"This  paragraph  [section  60b]  refers 
to  existing  debts  as  distinguished  from  a 
security  or  lien  giyen  upon  the  bankrupt 
estate  to  raise  ready  money  whereby  the 
value  of  the  estate  is  increased  to  the 
extent  of  the  amount  raised."  City  Nat. 
Bank  v.  Bruce,  (G.  0.  A.  1901)  109  Fed. 
69. 

A  chattel  mortgage  on  a  stock  of  goods 
was  held  to  be  void  as  an  illegal  pref- 
erence as  to  the  goods  previously  owned, 
but  not  as  to  goods  that  came  from  the 
mortgage,  the  sale  and  mortgage  of  which 
were  parts  of  one  transaction.  In  re 
Hull,  (1902)  115  Fed.  858.  See  also 
Brett  V,  Carter,  (1875)  2  Lowell  458,  4 
Fed.  Cas.  No.  1,844;  Catlin  f>,  Hoffman, 
1 1874)  2  Sawy.  486,  5  Fed.  Cas.  No.  2,521. 
Pledge  for  money  lent. —  A  person  "  in 
failing  circumstances,  but  hoping  to  over- 
come his  business  embarrassments,  vio- 
lates no  principle  of  any  bankrupt  law 
by  pledging  his  property  for  money  lent 
him  in  good  faith,  provided  the  money  is 
lent  at  the  time  the  pledge  is  made,  and 
the  lender  has  reason  to  suppose  that  the 
purpose  of  the  loan  is  to  give  encourage- 
ment to  the  hopes  of  the  party  borrow- 
ing." Sebring  v.  Wellington,  (1901)  63 
App.  Div.  498,  71  N.  Y.  S.  788. 

Delivery  of  property  paid  for. —  Where 
a  bankrupt,  who  operated  a  lumber  mill, 
made  a  contract  for  the  sale  of  the  entire 
output  of  his  mill  and  secured  from  the 
purchaser  advance  payments  thereon,  it 
was  held  that  the  purchaser,  by  insisting 
on  and  obtaining  the  delivery  of  suificient 
lumber,  which  was  then  on  hand,  to  cover 
the  advances,  within  four  months  prior  to 
the  bankruptcy,  and  when  the  seller  was 
insolvent,  did  not  thereby  secure  a  pref- 
erence. Mills  V,  Virginia-Carolina  Lumber 
Co.,  (C.  C.  A.  4th  Cir.  1908)  164  Fed. 
168,  20  Am.  Bankr.  Rep.  750. 

Return  of  fund  under  agreement, — 
Where  a  bank  advanced  money  on  a  check 
drawn  by  a  corporation,  which  afterwards 
became  a  bankrupt,  with  the  express 
agreement  that  the  money  was  to  be  used 
only  for  a  particular  purpose,  and  it  was 
not  so  used,  and  was  later  returned  to  the 
bank  in  payment  of  the  check,  it  was  held 
that  such  transaction  did  not  constitute 
a  preferential  payment.  Dressel  v.  North 
State  Lumber  Co..  (E.  D.  N.  C.  1902)  119 
Fed.  531,  9  Am.  Bankr.  Rep.  541. 

Claim  disallowed  as  set-off. —  The  pur- 
chase of  outstanding  claims  against  an 
insolvent  with  a  view  to  using  such  claims 
as  a  set-off,  in  the  event  of  the  insolvent 
being  adiudged  a  bankrupt,  is  not  a  void- 
able preference  where  the  claim  of  set-off, 
though  pressed,  is  not  allowed.     Western 
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Tie,  etc.,  Co.  v.  Brown,  (1905)  196  U.  S. 
602,  26  S.  Ct.  339,  49  U.  S.  (L.  ed.)  671, 
13  Am.  Bankr.  Rep.  447. 

Mere  fictitious  hook  entries,  although 
made  through  collusion  between  the  cred- 
itor and  the  bankrupt  for  the  purpose  of 
deceiving  others,  but  which  were  unsuc- 
cessful, and  did  not  affect  the  rights  of 
other  creditors,  do  not  constitute  a  pref- 
erence, nor  estop  the  creditor  from  deny- 
ing the  prima  facie  effect  of  such  entries. 
In  re  Steam  Vehicle  Co.,  (E.  D.  Pa.  1903) 
121  Fed.  939,  10  Am.  Bankr.  Rep.  385. 

A  payment  received  by  a  creditor  of  a 
bankrupt  from  a  third  party,  and  wnich 
did  not  come  out  of  the  assets  of  the  bank- 
rupt, does  not  constitute  a  preference. 
Dressel  v.  North  State  Liunber  Co.,  (£.  D. 
N.  C.  1902)  119  Fed.  531,  9  Am.  Bankr. 
Rep.  541. 

A  mortgage  on  both  eaaempt  and  non- 
exempt  property,  constituting  an  unlawful 
preference,  is  only  voida;ble  by  the  mort- 
gagor's trustee  in  bankruptcy  as  to  the 
nonexempt  property.  In  re  Bailey,  (D.  C. 
Utah  1910)  176  Fed.  990,  24  Am.  Bankr. 
Rep.  201. 

Polioies  of  insurance  against  fire  are 
mere  personal  contracts  of  indemnity, 
which  do  not  attach  to  the  property  in- 
sured as  an  incident,  and  do  not  take  its 
place  when  the  property  is  destroyed,  so 
as  to  entitle  any  one  having  a  lien  on  the 
property  to  any  interest  therein;  and, 
being  so  entirely  separate  from  the  prop- 
erty, the  proceeds  of  a  policy  which  has 
been  pledged  by  the  owner  of  the  property 
to  secure  a  debt  exceeding  the  amount  of 
such  proceeds  are  no  part  of  the  debtor's 
estate,  but  belong  to  the  pledgee;  and 
other  creditors  can  claim  no  interest 
therein,  either  by  virtue  of  liens  on  the 
property  or  otherwise.  In  re  Wtest  Nor- 
folk Lumber  Co.,  (E.  D.  Va.  1902)  112 
Fed.  759,  7  Am.  Bankr.  Rep.  648;  Mc- 
Donald V.  Daskam,  (C.  C.  A.  7th  Cir. 
1902)  116  Fed.  276,  8  Am.  Bankr.  Rep. 
543. 

Ordinarily,  of  course,  the  proceeds  of  a 
fire  insurance  policy,  upon  property  which 
has  been  mortgaged  by  the  owner  are  no 
part  of  the  debtor's  estate  but  belong  to 
the  mortgagee  as  his  interest  may  appear, 
but  it  has  been  held  that  where  the  mort- 
gagee relinquishes  a  portion  of  the  pro- 
ceeds of  a  fire  insurance  policy  to  the 
mortgagor  who  has  become  a  bankrupt  in 
order  that  it  might  be  repaid  to  the 
mortgagee  in  settlement  of  an  unsecured 
debt,  the  amount  so  relinquished  becomes 
the  absolute  property  of  the  mortgagor 
and  when  repaid  by  him  to  the  mortgagee 
it  eongtitnto.i  a  preference  voidable  by 
the  mortgagor's  trustee  in  bankruptcy 
Stearns  Salt,  etc.,  Co.  v.  Hammond,  (C. 
C.  A.  6th  Cir.  1914)   217  Fed.  669. 

The  payment  of  the  proceeds  realized 
from  a  policy  of  fire  insurance  on  a  home- 
stead does  not  constitute  a  preference  in 
violation  of  this  section.    Cleveland  First 
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Nat.  Bank  v.  Orten,  (1914)  43  Okla.  325, 
142  Pac.  1006,  wherein  it  appeared  that 
*^  for  more  than  six  months  immediately 
before  the  filing  of  the  petition  in  bank- 
ruptcy the  bankrupt  was  a  resident  of  the 
state,  the  head  of  a  family,  and  the  owner 
of  a  lot  in  a  city  and  a  two-story  building 
thereon,  on  the  lower  floor  of  which  he 
did  business  and  lived  on  the  upper  floor, 
and  the  value  thereof  did  not  exceed  five 
thousajid  dollars,  and  that  prior  to  his 
adjudication  in  bankruptcy,  said  building 


was  destroyed  by  fire,  and  that  certain 
insurance  nuHiey  realized  therefrom,  within 
four  months  of  the  filing  of  the  petition 
in  bankrupt :-y,  was  paid  by  him  to  one 
of  his  creditors."  The  court  held  that 
as  said  lot  and  building  under  the  state 
laws  were  exempt  to  him  as  a  homestead, 
neither  the  title  to  said  property  nor 
the  insurance  money  realized  therefrom 
passed  to  the  trustee  in  bankruptcy  and 
that  the  payment  did  not  constitute  a 
preference. 


b  [Preferences  voidable.]  If  a  bankrupt  shall  have  procured  or  suffered 
a  judgment  to  be  entered  against  him  in  favor  of  any  person  or  have  made 
a  transfer  of  any  of  his  property,  and  if,  at  the  time  of  the  transfer,  or 
of  the  entry  of  the  judgment,  or  of  the  recording  or  registering  of  the 
transfer  if  by  law  recording  or  registering  thereof  is  required,  and  being 
within  four  months  before  the  filing  of  the  petition  in  bankruptcy  or  after 
the  filing  thereof  and  before  the  adjudication,  the  bankrupt  be  insolvent 
and  the  judgment  or  transfer  then  operate  as  a  preference,  and  the  person 
receiving  it  or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall 
then  have  reasonable  cause  to  believe  that  the  enforcement  of  such  judgment 
or  transfer  would  effect  a  preference,  it  shall  be  voidable  by  the  trustee  and 
he  may  recover  the  property  or  its  value  from  such  person.  And  for  the 
purpose  of  such  recovery  any  court  of  bankruptcy,  as  hereinbefore  defined, 
and  any  state  court  which  would  have  had  jurisdiction  if  bankruptcy  had 
not  intervened,  shall  have  concurrent  jurisdiction.  [{Ame7ided  1903  and 
1910,  loth  ads  excepting  pending  cases)  32  Stat.  L.  800,  36  Stat.  L.  642.] 

As  originally  enacted  section  60&  read  as  follows: 

"h  If  a  bankrupt  shall  have  given  a  preference  within  four  months  before  the  filing 
of  a  petition,  or  after  the  filing  of  the  petition  or  before  the  adjudication,  and  the 
person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall  have 
had  reasonable  cause  to  believe  that  it  was  intended  thereby  to  give  a  preference,  it 
shall  be  voidable  by  the  trustee,  and  he  may  recover  the  property  or  its  value  from 
such  person."     [SO  Stat.  L,  562.^ 

It  was  amended  in  1903  "  so  as  to  read  "  as  foUows: 

^^h  If  a  bankrupt  shall  have  given  a  preference,  and  the  person  receiving  it,  or  to  be 
benefited  thereby,  or  his  agent  acting  therein,  shall  have  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee, 
and  he  may  recover  the  property  or  its  value  from  such  person.  And,  for  the  purpose 
of  such  recovery,  any  court  of  bankruptcy,  as  hereinbefore  defined,  and  any  State  court 
which  would  have  had  jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  con- 
current jurisdiction."    [S2  Stat.  L.  799.] 

In  1910  it  was  amended  "  so  as  to  read  "  as  in  the  text. 


As  to 

Recovery  of  property  transferred  in 
fraud  within  the  four  months*  pe- 
riod, see  section  67e. 
Recovery  of  property  transferred  gen- 
erally in  fraud  of  creditors,  see 
section  706. 

I.  Elements  of  voidability,  1026. 
II    Recovery  of  voidable  preferences,  1038. 

I.  Elements  of  Voidabilitt. 
In  general. —  At  no  time  did  the  Bank- 
rupt Act  of  1898  give  to  the  trustee  the 
right  to  recover  property  transferred  with- 
in four  months  prior  to  proceedings  in 
bankruptcy,  unless  the  elements  prescribed 
by  section  606  were  shown  to  exist.  In  re 
Carlile,  (D.  C.  N.  C.  1912)    199  Fed.  612. 


Construction  of  section  in  connection 
with  section  67f. —  This  section  presup- 
poses that  the  judgment  or  transfer  specifi- 
cally referred  to  has  been  so  far  effected 
or  realized  upon  as  to  amount  to  a  pref- 
erence, because  it  is  expressly  provided 
that  they  are  voidable  by  the  trustee,  and 
that  the  property  or  its  value  may  be  re- 
covered from  the  person  receiving,  or  l)ene- 
fited  by,  the  preference.  In  other  words, 
section  606  applies  to  executea  preferences, 
section  67/  to  liens  unrealized  upon.  Jn 
re  Peterson,  (C.  C.  A.  7th  Cir.  1912)  200 
Fed.  739. 

A  transaction  obnoxious  to  the  provi- 
sions of  section  Sje  may  be  attacked  under 
this  sectitm  if  reprehended  by  it  as  well. 
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Walters  v,  Zimmerman,  (N.  B.  Ohio  1913) 
208  Fed.  62. 

For  the  definition  of  the  word  "prcf- 
creuce/*  as  used  in  section  60&,  recourse 
must  be  had  to  section  60a.  In  re  Carlile, 
(D.  C.  N.  C.  1912)   199  Fed.  612. 

Preferential  and  fraudulent  conyeyance 
distinguished. — See  cases  under  this  black- 
letter  heading  in  division  I  of  note  to  sec- 
tion 60o.  Transfers  with  intent  to  prefer 
a  creditor  are  often  referred  to  as  "  fraud- 
ulent preferences."  While  fraud,  in  one 
sense,  is  no  doubt  involved  in  all  such 
transfers,  it  is  fraud  of  a  different  kind 
from  that  involved  in  transfers  "  with  in- 
tent to  hinder,  delay,  or  defraud  cred- 
itors "  according  to  the  ordinary  meaning 
of  those  words.  In  a  preferential  transfer 
the  fraud  is  constructive  or  technical,  con- 
sisting in  the  infraction  of  that  rule  of 
equal  distribution  among  all  creditors 
which  it  is  the  policy  of  the  law  to  enforce 
when  all  cannot  be  fully  paid.  In  fraudu- 
lent transfer  the  fraud  is  actual,  the  bank- 
rupt has  secured  an  advantage  for  hinl- 
self  out  of  what  in  law  should  belong  to 
his  creditors  and  not  to  him.  In  re 
Maher,  (D.  C.  Mass.  1906)  144  Fed.  603, 
16  Am.  Bankr.  Rep.  340. 

"  Section  60a  defines  a  *  preference,*  sec- 
tion 605  a  *  voidable  preference,*  section 
67c  a  '  fraudulent  preference/  under  the 
Bankrupt  Act,  and  section  70e  a  *  transfer 
of  property  *  fraudulent  under  the  state 
law."  In  re  Carlile,  (D.  C.  N.  C.  1912) 
199  Fed.  612,  617. 

Recovery  confined  to  preferences. —  The 
trustee  is  not  entitled  to  recover  all  pay- 
ments received  with  knowledge  of  inaol- 
vencv,  but  onlv  preferences  so  received.  In 
re  Henry  C.  King  Co.,  (1902)  113  Fed. 
110,  holding  that  "  if  by  reason  of  increase 
of  net  indebtedness,  a  certain  payment 
does  not  constitute  a  preference,  then  a 
creditor  who,  with  knowledge  of  insol- 
vency, receives  such  a  payment,  receives  no 
preference,  and  so,  in  spite  of  his  knowl- 
edge of  insolvency,  may  retain  the  pay- 
ment against  the  trustee,  and  need  not 
surrender  it  before  proving  the  rest  of  his 
claim.  Bankruptcy  Act,  section  606,  does 
not  provide  that  the  trustee  may  recover 
all  payments  received  with  knowledge  of 
insolvency,  but  only  preferences  so  re- 
ceived." 

Reasonable  cause  to  believe  transaction 
would  effect  preference. —  Section  606,  as 
amended  by  the  Act  of  June  26,  1910, 
makes  voidable  all  preferences  wherein 
"  the  person  receiving  it  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall 
then  have  reasonable  cause  to  believe" 
that  the  transaction  would  effect  a  pref- 
erence. Prior  to  that  amendment  it  was 
necessary  to  show  that  there  was  reason- 
able cause  to  believe  that  a  preference  was 
intended.  It  is  evident,  therefore,  that 
the  amendment  has  substituted  the  effect 
of  the  transaction  for  the  intention  of  the 
parties.     Heyman  r.  Jersey    City    Third 


Nat.  Bank,  (D.  C.  N.  J.  1914)  211  Fed. 
638,  where  the  court  said  the  cases  decided 
prior  to  the  amendment  in  1910  "  are  still 
authority  for  the  tests  to  be  applied  in 
determining  whether  a  reasonable  ground 
for  belief  has  been  established.** 

Under  the  Act  of  1867,  a  preference  was 
voidable  if  the  creditor  had  reasonable 
cause  to  believe  the  debtor  to  be  insolvent; 
but  it  has  been  frequently  held  that  the 
principles  of  construction  laid  down  by 
the  courts  in  determining  the  force  and 
eflfect  to  be  given  to  the  phrase  "  reason- 
able cause  to  believe,**  as  found  in  the 
former  Act,  are  equally  applicable  in  con- 
sidering the  meaning  of  this  phrase  in  the 
Act  of  1898.  Pratt  v,  Columbia  Bank, 
(1907)  157  Fed.  137;  Arkansas  Kat.  Bank 
V.  Sparks,  (1907)  83  Ark.  324,  103  S.  W. 
626;  Stevenson  v.  Milliken,  Tomlinson  Co., 
(1904)  99  Me.  320,  69  Atl.  472;  Sirrine  t?. 
Stover-MarshaU  Co.,  ( 1902 )  64  S.  C.  457, 
42  S.  E.  432. 

Under  the  former  law  there  are  numer- 
ous cases  to  the  effect  that,  notwithstand- 
ing  the  fact  that  a  transaction  resulted 
in  a  preference  within  the  meaning  of  sec- 
tion 60a,  and  would  have  to  be  surren- 
dered under  section  57<;  before  the  person 
benefited  could  prove  his  debt,  nevertheless 
such  preference  was  not  voidable  so  as  to 
be  recoverable  by  the  trustee,  within  the 
meaning  of  section  606,  unless  the  pref- 
erence was  intended;  and  although  the 
mental  attitude  of  the  debtor  is  eliminated 
by  the  amendment  of  1910,  a  preference 
within  the  terms  of  section  60a  is  not 
within  the  terms  of  section'  606  in  the 
absence  of  **  reasonable  cause  to  believe,'* 
etc.  In  re  Carlile.  (D.  C.  N.  C.  1912)  199 
Fed.  612.  Essentially  each  case,  both  be- 
fore and  since  the  amendment,  turns  on  its 
own  circumstances.  Pyle  v.  Texas  Trans- 
port, etc.,  Co.,  (1916)  238  U.  S.  90,  35  S. 
Ct.  667,  59  U.  S.  (L.  ed.)  1215,  affirming 
(C.  C.  A.  5th  Cir.  1913)  203  Fed.  1023; 
Sheppard-Strassheim  Co.  t?.  Black,  (C.  C. 
A.  7th  Cir.  1914)  210  Fed.  643;  In  re  Chi- 
cago Car  Equipment  Co.,  (C.  C.  A.  7th 
Cir.  1914)  211  Fed.  638;  Hevman  v.  Jer- 
sey City  Third  Nat.  Bank,  (D.  C.  N.  J. 
1914)  216  Fed.  685;  In  re  Edwards,  (N. 
D.  Ga.  1914)  217  Fed.  102;  Beall  v.  Bank 
of  Bowden,  (N.  D.  Ga.  1916)  219  Fed.  316; 
Butterfield  v.  Woodman,  (C.  C.  A.  1st 
Cir.  1915)  223  Fed.  956;  Soule  v.  Ashton 
First  Xat.  Bank,  (1914)  26  Idaho  66.  140 
Pac.  1098;  Shuetz  v.  Walter  Bovt  Saddlery 
Co.,  (1914)  166  la.  523,  147  N.  W.  897; 
Russell  V.  Mayfleld  Lumber  Co.,  (1914) 
15S  Ky.  219,  164  S.  W.  783;  Voorheis  V. 
National  Shawmut  Bank,  (1914)  218 
Mass.  69,  105  N".  E.  382;  Patterson  V, 
Baker  Grocery  Co.,  (1914)  73  Ore.  433, 
144  Pac.  673;  Friend  v.  Rosenfeld-Rovig 
Co.,  (1015)  87  Wash.  329,  151  Pac.  776; 
Kimmerle  r.  Farr,  (C.  C.  A.  6th  Cir. 
1911)  189  Fed.  295;  In  re  Varley,  etc., 
Clothing  Co.,  (X.  D.  Ala.  IP'll)  191  Fed. 
459;  In  re  Gibson,  (T).  C.  S.  D.  1911)   191 
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Fed.   666;    Alter   v.   Clark,    (D.    C.    Nev. 

1911)  193  Fed.  153;  Merklein  v.  Hurley, 
(E.  D.  N.  Y.  1912)  197  Fed.  183;  Grant 
17.  National  Bank  of  Auburn,  (N.  D.  N. 
Y.  1912)  197  Fed.  581;  Benner  r.  Blum- 
auer-Frank  Drug  Co.,  ( W.  D.  Wash.  1912) 
198  Fed.  362;  Fowler  State  Bank  v.  White, 
(C.  C.  A.  8th  Cir.  1912)  198  Fed.  631; 
In  re  Hirehowitz,  (M.  D.  Pa.  1912)  199 
Fed.  202;   Ogden  v.  Keddish,   (E.  D.  Kv. 

1912)  200  Fed.  977;  In  re  Sam  Z.  Lorch 
&  Co.,  (W.  D.  Ky.  1912)  199  Fed.  944; 
Young  r.  Burley,  (C.  C.  A.  6th  Cir.  1912) 

200  Fed.  258;  In  re  Trazin,  (C.  C.  A.  2d 
Cir.  1912)  201  Fed.  86;  Burnes  v.  Epstein, 
(D.  C.  Conn.  1913)  201  Fed.  393;  Balcomb 
r.  Old  \at.  Bank,  (C.  C.  A.  7th  Cir.  1912) 

201  Fed.  679;  In  re  Harrison,  (M.  D.  Pa. 

1912)  202  Fed.  243;  Boden  v.  Lovell,  (C. 
C.  A.  5th  Cir.  1913)  203  Fed.  234;  Moore 
r.  Smith  (W.  D.  N.  Y.  1913)  205  Fed.  431; 
In  re  Herman,  (N.  D.  la.  1913)  207  Fed. 
594;  Mayes  v.  Palmer,  (C.  C.  A.  8th  Cir. 

1913)  208  Fed.  97;  Pirie  v.  Chicago  Title, 
etc.,  Co.,  (1901)  182  U.  S.  438,  21  S.  Ct. 
906,  45  U.  S.  (L.  ed.)  1171;  Kaufman  v. 
Tredway,  (1904)  195  U.  S.  271,  25  S.  Ct. 
33,  49  U.  S:  (L.  ed.)  190,  12  Am.  Bankr. 
Rep.  685;  In  re  Davidson,  (S.  D.  la.  1901) 
109  Fed.  882;  McXair  v.  Mclntyre,  (4th 
Cir.  1902)  113  Fed.  113,  51  C.  C.  A.  89; 
In  re  Wyly,  (N.  D.  Tex.  1902)  116  Fed. 
38,  8  Am.  Bankr.  Hep.  604 ;  In  re  Bullock, 
(E.  D.  N.  C.  1902)  116  Fed.  667,  8  Am. 
Bankr.  Rep.  646;  In  re  Manning,  (D.  C. 
S.  C.  1903)  123  Fed.  181,  10  Am.  Bankr. 
Rep.  500;  Ryttenberg  r.  Schefer,  (S.  D.  N. 
Y.  1904)  131  Fed.  313,  11  Am.  Bankr. 
Rep.  652;  In  re  Nassau,  (E.  D.  Pa.  1905) 
140  Fed.  912,  15  Am.  Bankr.  Rep.  793; 
Off  V.  Hakes,  (C.  C.  A.  7th  Cir.  1905)  142 
Fed.  364,  15  Am.  Bankr.  Rep.  696;  Hardy 
V.  Gray,  (Ist  Cir.  1906)  144  Fed.  922,  75 
C.  C.  A.  562 ;  Long  r.  Farmers'  State  Bank, 

(C.  C.  A.  8th  Cir.  1906)  147  Fed.  360,  17 
Am.  Bankr.  Rep.  103;  Pittsburgh  Plate 
Glass  Co.  V,  Edwards,  (C.  C.  A.  8th  Cir. 
1906)  148  Fed.  377;  Hussev  v.  Richardson- 
Roberts  Dry  Goods  Co.,  ('8th  Cir.  1906) 
148  Fed.  598,  602,  78  C.  C.  A.  370;  Coder 
V.  Arts,  (C.  C.  A.  8th  Cir.  1907)  152  Fed. 
943,  18  Am.  Bankr.  Rep.  513;  In  re 
Tindal,  (E.  D.  S.  C.  1907)  155  Fed.  456; 
Rutland  County  Nat.  Bank  t\  Graves,  (D. 
C.  Vt.  1907)  156  Fed.  168,  19  Am.  Bankr. 
Rep.  446;  In  re  Mavo  Contracting  Co.,  (D. 

C.  Mass.  1907)  157  Fed.  469,  19  Am. 
Bankr.  Rep.  551;  Brewster  v.  Goff  Lumber 
Co.,  (M.  D.  Pa.  1908)  164  Fed.  124,  21 
Am.  Bankr.  Rep.  239;  In  re  Burlage,  (N. 

D.  la.  1900)  169  Fed.  1006,  22  Am.  Bankr. 
Rep.  410;  In  re  Leech,  (C.  C.  A.  6th  Cir. 
1009)  171  Fed.  622,  22  Am.  Bankr.  Rep. 
599;  In  re  Busby,  (M.  D.  Pa.  1903)  124 
Fed.  469,  10  Am.  Bankr.  Rep.  650;  J.  W. 
Butler  Paper  Co.  v.  Goembel,  (C.  C.  A. 
7th  Cir.  1905)  143  Fed.  205,  16  Am. 
Bankr.  Rep.  26;  Gomila  v.  Wilcnmbe,  {C. 
C.  A.  5th  Cir.  1907)  151  Fed.  470,  18  Am. 
Bankr.  Rep.  143;  Wright  v.  Sampter,   (S. 


D.   N.   Y.    1907)    152    Fed.    196,    18   Am. 
Bankr.  Rep.  355;   In  re  Louisville  First 
Nat.  Bank,   (C.  C.  A.  6th  Cir.  1907)    155 
Fed.  100,  18  Am.  Bankr.  Rep.  766;  In  re  . 
Wolf  Co.,  (M.  D.  Pa.  1908)    164  Fed.  448, 

21  Am.  Bankr.  Rep.  73;  Tumlin  r.  Brvan, 
(C.  C.  A.  6th  Cir.  1908)  165  Fed.  166,  21 
Am.  Bankr.  Rep.  319;  Philadelphia  First 
Xrtt.  Bank  r.  Abbott,  (C.  C.  A.  8th  Cir. 
1908)  165  Fed.  853,  21  Am.  Bankr.  Rep. 
436;  McElvain  r.  Hardest v,  (C.  C.  A.  8th 
Cir.  1909)  169  Fed.  31,  *22  Am.  Bankr. 
Rep.  320;  In  re  Neill-Pinckney-Maxwell 
Co.,  (E.  D.  Pa.  1909)  170  Fed.  481,  22 
Am.  Bankr.  Rep.  401 ;  In  re  Farmers'  Sup- 
ply Co.,   (S.  D.  Ohio  1909)   170  Fed.  502, 

22  Am.  Bankr.  Rep.  460;  Sharpe  t\  Al- 
lender,  (C.  C.  A.  3d  Cir.  1909)  170  Fed. 
589,  22  Am.  Bankr.  Rep.  431;  Nelson  V. 
Svea  Pub.  Co.,  (W.  D.  Wash.  1910)  178 
Fed.  136;  Smith  v.  Hewlett  Robin  Co.,  (C. 

C.  A.  2d  Cir.  1910)  178  Fed.  271;  Powell 
V.  Gate  Citv  Bank,  (8th  Cir.  1910)  178 
Fed.  609,  102  C.  C.  A.  55;  Stem  v.  Paper, 
tD.  C.  N.  D.  1910)  183  Fed.  228;  Reber 
r.  Shulman,  (C.  C.  A.  3d  Cir.  1910)  183 
Fed.  564;  In  re  Houghton  Web  Co.,  (D.  0. 
Mass.  1910)  185  Fed.  213;  In  re  McDon- 
ald, (D.  C.  S.  C.  1910)  178  Fed.  487;  Mc- 
Atee  t\  Shade,  (C.  C.  A.  8th  Cir.  1910) 
185  Fed.  442;  In  re  Sayed,  (W.  D.  Mich. 
1910)  185  Fed.  962;  In  re  Ebert,  (W.  D. 
Wis.  1898)  1  Am.  Bankr.  Rep.  340;  Crooks 
V.  People's  Nat.  Bank,  (1899)  3  Am. 
Bankr.  Rep.  238,  46  App.  Div.  335,  61  N. 
Y.  S.  604;  North  t\  Tavlor,  (1901)  6  Am. 
Bankr.  Rep.  233,  62  App.  Div.  631,  71  N. 
Y.  S.  1143;  Levor  t\  Seiter,  (1902)  8  Am. 
Bankr.  Rep.  459,  69  App.  Div.  33,  74  N.  Y. 
S.  499;  Peck  v.  Connell,  (Pa.  1902)  8  Am. 
Bankr.  Rep.  600,  affirming  (1901)  6  Am. 
Bankr.  Rep.  93;  Babbitt  r.  Kelley,  (1902) 
9  Am.  Bankr.  Rep.  335,  96  Mo.  App.  529, 
70  S.  W.  384;  Matter  of  Bartheleme,  (W. 

D.  N.  Y.  1903)  11  Am.  Bankr.  Rep.  67; 
Baden  v,  Bertenshaw,  (Kan.  1903)  11  Am. 
Bankr.  Rep.  308;  Deland  v.  Miller,  etc. 
Bank,  (1903)  11  Am.  Bankr.  Rep.  744, 
119  la.  368,  93  N.  W.  304;  Pratt  V. 
Christie,  (1904)  12  Am.  Bankr.  Rep.  1, 
95  App.  Div.  282,  88  N.  Y.  S.  585;  Des 
Moines  Sav.  Bank  v.  Morgan  Jewelry  Co., 
(1904)  12  Am.  Bankr.  Rep.  781,  123  la. 
432,  99  N.  W.  121;  In  re  Coffey,  (W.  D. 
N.  Y.  1907)  19  Am.  Bankr.  Rep.  148; 
Whitwell  V.  Wright,  ( 1910)  23  Am.  Bankr. 
Rep.  747,  136  App.  Div.  246,  120  N.  Y.  S. 
1065;  Blvth,  etc.,  Co.  v.  Kastor,  (1908)  17 
Wyo.  180,  97  Pac.  921. 

In  Cauthom  v.  Burlev  State  Bank, 
(1914)  26  Idaho  532,  144*^  Pac.  1108,  the 
court  said :  "  Under  the  Bankruptcy  Act 
as  amended  in  1903,  an  essential  element 
to  a  preference  was  that  the  creditor  *  had 
reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  a  preference,'  and 
in  a  number  of  cases  it  was  held  that  th(* 
debtor  must  also  intend  the  transfer  as  a 
prof(M-eiice,  because  such  intention  might 
lie  presumed  from  the  neoessary  result  of 
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the  transaction;  and  much  refinement  of 
argument  as  to  the  meaning  of  the  word 
'intended,'  as  used  in  this  section,  was 
indulged  in  by  the  courts  in  construing  it. 
Probably  on  this- account  the  language  of 
this  section  was  changed  by  the  amend- 
ment of  1910,  as  will  be  noticed  in  the 
foregoing  quotation,  so  as  to  eliminate  the 
question  of  intention  as  to  eitlier  creditor 
or  debtor.  As  the  law  now  is,  if  the  cred- 
itor had  reasonable  cause  to  believe  the 
enforcement  of  the  transfer  would  effect 
a  preference,  it  shall  be  voidable  by  the 
trustee.  And,  as  already  stated,  this 
makes  the  intent  of  the  debtor  immaterial 
and  predicates  this  element  of  a  preference 
upon  the  belief  of  the  creditor.  And  this 
belief  must  be  based  upon  reasonable 
cause." 

In  Dean  r.  Davis,  (C.  G.  A.  4th  Cir. 
1914)  212  Fed.  88,  the  court  declared  a 
deed  of  trust  invalid  under  this  section, 
where  it  appeared  that  the  grantee  acted 
merely  as  the  agent  of  the  debtor  with  the 
distinct  purpose  of  aiding  him  to  prefer 
a  particular  debt  for  his  own  benefit. 

In  Covington  v.  Brigman,  (E.  D.  N.  C. 
1914)  210  Fed.  499,  the  question  arose  as 
to  whether  a  mortgage  registered  some 
time  after  its  execution  was  a  voidable 
preference.  The  court  .said :  "  Whether 
the  mortgage  is  a  voidable  preference  at 
the  suit  of  the  trustee  is  dependent  upon 
whether  defendant,  at  the  date  of  its  reg- 
istration, had  reasonable  cause  to  believe 
that  the  mortgagors  were  insolvent,  and 
that  the  mortgage  registered,  at  that  time, 
would  effect  a  preference  within  the  defini- 
tion of  that  term  as  used  in  the  Bankrupt 
Act.  It  will  be  well  to  keep  in  mind  the 
fact  that,  since  the  amendment  of  1003 
to  section  60b,  it  is  not  necessary  to  allege 
or  show,  either  that  the  debtor,  in  making 
the  transfer  or  executing  the  mortgage 
which  operates  as  a  preference,  intended 
to  make  a  preference,  or,  if  in  fact  he  had 
such  intention,  that  the  creditor  receiving 
such  preference  had  reasonable  cause  to 
believe  that  such  intention  existed." 

The  temporary  failure  of  a  debtor  to  dis- 
charge his  obligations  promptly  when  they 
fall  due  is  not  in  itself  sufficient  to  prove 
that  a  creditor  who  is  aware  of  such  a  de- 
fault has  reasonable  cause  to  believe  that 
it  was  intended  to  give  a  preference  by 
means  of  a  transfer  which  he  obtains. 
Philadelphia  First  Nat.  Bank  v.  Abbott, 
(C.  C.  A.  8th  Cir.  1908)  165  Fed.  853,  21 
Am.  Bankr.  Rep.  436.  See  also  J.  W.  But- 
ler Paper  Co.  v.  Gombel,  (C.  C.  A.  7th 
Cir.  1905)  143  Fed.  295,  16  Am.  Bankr. 
Rep.  26. 

As  including  debtor*8  insolvency. —  "As  a 
voidable  preference  within  this  section  of 
the  Bankruptcy  Act  cannot  exist  without 
the  debtor's  inaolveiicy  at  the  time  of  the 
transfer  (a  solvent  debtor  having  the  right 
to  prefer  a  cretlitor)  it  follows  that  the 
facts  constituting  *  reasonable  cause'  from 
which  the  potent  belief  is  to  be  imputed  to 


the  creditor,  include  the  element  of  insol- 
vt'iK  V.  In  re  Chicago  Car  Equipment  Co., 
(1914)  211  Fed.  638,  128  C.  C-  A.  142,  31 
Am.  Bankr.  Rep.  617  j  Rogers  t?.  American 
Halibut  Co.,  (1914)  31  Am.  Bankr.  Rep 
576."  Hevman  v.  Jersey  City  Third  Nat. 
Bank,   (1914)    216  Fed.  685. 

Before  one  could  be  said  to  have  "  rea- 
sonable cause  to  believe  that  a  preference 
was  intended,"  it  was  necessary  that  the 
creditor  alleged  to  have  been  preferred  had 
reasonable  cause  to  believe  that  the  debtor 
was  insolvent  at  the  time  of  the  alleged 
preference.  In  re  The  Leader,  (W.  D. 
Ark.  1911)  190  Fed.  624.  See  also  Shelton 
V.  First  Nat.  Bank  of  Mannsville,  (1912) 
31  Okla.  217,  120  Pac.  959;  In  re  Eggert, 
(1900)  98  Fed.  843,  petition  for  review  de- 
nied, (1900)  102  Fed.  735,  43  C.  C.  A.  1; 
In  re  Pfaffinger,  (1906)  154  Fed.  523; 
Curtiss  V.  Kingman,  (1908)  159  Fed.  S80; 
Huttig  Mfg.  Co.  V.  Edwards,  (1908)  160 
Fed.  619,  87  C.  C.  A.  521;  Brewster  r. 
Croff  Lumber  Co.,  (1908)  164  Fed.  124; 
Blankenbaker  v.  Charlestown  State  Bank. 
(1903)  111  111.  App.  393;  Boudinot  r. 
Ilamann,  (1902)  117  la.  22>  90  N.  W.  497; 
Deland  t?.  Miller,  etc..  Bank,  (1903)  119 
Ta.  368,  93  N.  W.  304;  Des  Moines  Sav. 
Bank  t?.  Morgan  Jewelry  Co.,  (1904) 
123  la.  432,  99  N.  W.  121;  Edwards 
r.  Carondelet  Milling  Co.,  (1904)  108 
Mo.  App.  275,  83  S.  W.  764;  Mackel  t?. 
Bartlett,  (1907)  36  Mont.  7,  91  Pac.  1064; 
Wright  V.  Cotten,  (1905)  140  N.  C.  1,  52 
S.  E.  141;  Taft  i?.  Fourth  Nat.  Bank, 
(1900)  10  Ohio  Dec.  405;  Gamble  t\  Elkin, 
(1903)  205  Pa.  St.  226,  64  Atl.  682. 

In  (Jrant  v.  Monmouth  First  Nat.  Bank, 
(1877)  97  U.  S.  80,  24  U.  S.  (L.  ed.)  971, 
Mr.  Justice  Bradley  said:  "Some  con- 
fusion exists  in  the  cases  as  to  the  mean- 
ing of  the  phrase  [in  the  Bankruptcy  Act 
of  lvS()71  *  having  reasonable  cause  to 
believe  such  a  person  is  insolvent.'  Dicta 
are  not  wanting  which  assume  that  it  has 
the  same  meaning  as  if  it  had  read  *  hav- 
ing reasonable  cause  to  suspect  such  per- 
son is  insolvent.'  But  the  two  phrases 
are  distinct  in  meaning  and  effect.  It  is 
not  enough  that  a  creditor  has  some 
cause  to  susj)oct  the  insolvency  of  his 
debtor;  but  he  must  have  such  a  knowl- 
edge of  facts  as  to  induce  a  reasonable 
belief  of  his  debtor's  insolvency,  in  order 
to  invalidate  a  securitv  'taken  for  his 
debts.  To  make  mere  suspicion  a  ground 
of  nullity  in  such  a  case  would  render 
the  business  transactions  of  the  com- 
munity altogether  too  insecure.  It  was 
never  the  intention  of  the  framers  of  the 
Act  to  establish  any  such  rule.  A  man 
may  have  many  grounds  of  suspicion  that 
his  debtor  la  in  failing  circumstances,  and 
yet  have  no  cause  for  a  well-grounded 
belief  of  the  fact.  He  may  be  unwilling 
to  trust  him  further,  lie  may  feel  anxious 
about  his  claim,  and  have  a  strong  desire 
to  secure  it,  and  yet  such  belief  as  the 
Act  requires  may  be  wanting.     Obtaining 
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additional  security,  or  receiving  payment 
of  a  debt,  under  such  circumstances,  is 
not  prohibited  by  the  law.  .  .  .  The  debtor 
is  often  buoyed  up  by  the  hope  of  being 
able  to  get  through  with  his  difficulties 
long  after  his  case  is,  in  fact,  desperate, 
and  his  creditors,  if  they  knew  anything 
of  his  embarrassments,  either  participate 
in  thp  same  feeling,  or  at  least  are  willing 
to  think  that  there  is  a  possibility  of  his 
succeeding.  To  overhaul  and  set  aside 
all  his  transactions  with  his  creditors, 
under  sucli  circumstances,  because  there 
may  exist  some  grounds  of  suspicion  of 
his  inability  to  carry  himself  through, 
would  make  the  Bankrupt  Law  an  engine 
of  oppression  and  injustice." 

The  fact  alone  that  a  creditor  knows  his 
debtor  to  bo  financially  embarrassed,  and 
is  pressing  for  payment  of  his  claim,  is 
not  sufficient  to  charge  him  with  having 
reasonable  cause  to  believe  his  debtor  to 
be  insolvent.  Sharpe  r.  Allender,  (C.  C. 
A.  3d  Cir.  1909)  170  Fed.  589,  22  Am. 
Bankr.  Rep.  431;  Page  r.  Moore,  (E.  D. 
Pa.  1910)    179  Fed.  088. 

The  intention  to.  give  a  preference  can- 
not be  presumed  from  the  fact  alone  that 
the  debtor  knew  himself  to  be  insolvent. 
Hardy  r.  Gray,  (C.  C.  A.  1st  Cir.  1906) 
144  Fed.  9-22,  16  Am.  Bankr.  Rep.  387. 

"  Then  "  a^  used  in  thefolloiring  clause: 
"  If  at  the  time  of  the  transfer,  or  of  the 
entry  of  judgment,  the  bankrupt  be  In- 
solvent, and  the  judgment  or  transfer 
then  operate  as  a  preference,  and  the 
person  receiving  it,  or  to  be  benefited 
thereby,  shall  then  have  reasonable  cause 
to  believe  that  the  enforcement  of  such 
judgment  or  transfer  would  effect  a  pref- 
erence, it  shall  be  voidable,"  etc.,  ap- 
parently refers  to  the  time  the  judgment 
was  entered.  It  would  seem  that  a  cred- 
itor may  enforce  a  judgment  entered  at 
a  time  when  he  has  not  cause  to  believe 
the  debtor  is  insolvent,  though  at  the 
time  he  enforces  it  he  has  such  cause  to 
believe  or  has  actual  knowledge  that  the 
enforcement  of  his  judgment  will  give 
him  a  preference.  Oalbraith  v.  Whitaker, 
(1912)  119  Minn.  447,  138  N.  W.  772, 
43  L.  R.  A.    (N.  S.)    427. 

The  "  reasonable  cause, "  etc.,  must  be 
concurrent  in  point  of  time  with  the  al- 
leged preference.  Toof  v.  Martin,  (1871) 
13  Wall.  40,  20  U.  S.  (L.  ed.)  481;  Dow 
V.  Sargent,  (1844)  15  N.  H.  116,  41  Am. 
Dec.  684;  Haughev  r.  Albin,  (1869)  2 
Bond  (U.  S.)  244;  Clark  v.  Iselin,  (1874) 
21  Wall.  360,  22  U.  S.   (L.  ed.)   568. 

Reasonable  cause  to  believe  that  a  mort- 
gage would  effect  a  preference  is  reason- 
able cause  to  believe  that  it  would  operate 
as  a  preference.  Ogden  v.  Reddish,  (E.  D. 
Ky.  1912)  200  Fed!  977,  wherein  the  court 
said:  **  Effect  a  preference  and  operate 
as  a  preference  I  understand  to  be  the 
same  thing.  The  requirement  in  terms  is 
not  that  the  mortgagee  or  his  agent  should 


have  reasonable  cause  to  believe  that  the 
bankrupt  was  insolvent  and  the  mortgage 
would  effect  a  preference,  but  only  that  it 
should  have  had  reasonable  cause  to  be- 
lieve that  the  mortgage  would  effect  a 
preference.  Belief  that  the  mortgage  would 
effect  a  preference  —  i.  c,  that  the  prop- 
erty covered  thereby  was  a  greater  per- 
centage of  the  bankrupt's  property  than 
on  a  distribution  thereof  amongst  his  cred- 
itors would  be  received  by  his  other 
creditors  of  the  same  class  —  necessarily 
involved  belief  that  the  bankrupt  was  in- 
solvent, for  not  otherwise  could  the  mort- 
gagee have  had  such  belief.  The  require- 
ment, therefore,  is  not  only  that  the  bank- 
rupt was  insolvent  and  that  the  mortgage 
covered  such  greater  percentage  of  his 
property,  but  that  the  defendant  com- 
pany, the  mortgagee,  had  reasonable  cause 
to  believe  both  these  things.  It  had  such 
reasonable  cause  if  it  had  that,  the  reason- 
able effect  of  having  which  waa  such  a 
belief.  To  have  such  a  thing  was  to  know 
such  a  thing.  The  requirement,  therefore, 
is  that  the  mortgagee  knew  that,  the  rea- 
sonable effect  of  knowing  which  was  such 
belief.  It  seems  to  point  to  knowledge  of 
something  short  of  insolvency,  and  that 
the  mortgage  covered  such  greater  per- 
centage. And  it  would  seem  that,  to  com- 
ply therewith,  it  is  not  necessary  that  it 
appear  just  what  the  mortgagee  knew.  If 
he  acted  as  if  he  so  believed,  the  reason- 
able inference  therefrom  should  be  that  he 
had  the  required  knowledge,  even  though 
it  may  not  appear  just  what  that  knowl- 
edge was.  The  burden  was  on  the  plain- 
tiff to  establish  each  one  of  these  three 
essentials." 

Payment  under  eomprotnise  agreement. 
—  WTiere  the  agent  of  a  debtor  made  a 
compromise  agreement  with  creditors  of 
the  debtor  by  which  they  were  to  accept 
sixty  cents  on  the  dollar,  the  money  to  be 
raised  in  part  by  a  loan  from  the  debtor's 
relatives,  and  in  part  by  a  sale  of  the 
debtor's  property,  and  pursuant  to  such 
agreement  the  property  was  sold  and  the 
debts  of  one  of  the  creditors  paid  accord- 
ing to  the  compromise,  and  thereafter  the 
debtor  became  insane  whereupon  his  rela- 
tives refused  to  carry  out  their  part  of 
the  agreement,  it  was  held  that  the  pay- 
ment to  the  creditor  referred  to  did  not 
constitute  a  voidable  preference.  Temple- 
ton  V.  Wollens,  (C.  C.  A.  2d  Cir.  1912) 
200  Fed.  257. 

Question  of  fact, —  It  was  held  prior  to 
the  amendment  of  1910  that  the  question 
whether  a  preference  was  intended  was 
one  of  fact.  Kaufman  v.  Tredway,  (1904) 
195  U.  S.  271,  25  S.  Ct.  3«,  49  U.  S. 
(L.  ed.)  190,  12  Am.  Bankr.  Rep.  682; 
Stern  v.  Paper,  (D.  C.  N.  D.  1910)  183 
Fed.  228.  And  see  to  the  same  effect 
Turner  v.  Fisher,  (N.  D.  Cal.  1904)  153 
Fed.  594,  13  Am.  Bankr.  Rep.  243;  Wet- 
stein   V.    FranciscuB,    (C    C.   A.    2d   Cir. 
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i004)  133  Fed.  900,  13  Am.  Bankr.  Rep. 
;^26;  In  re  Andrews,   (D.  C.  Mass.  1906) 

135  Fed.  599,  14  Am.  Bankr.  Rep.  247; 
Thomas  v.  Adelman,   (E.  D.  N.  Y.  1905) 

136  Fed.  973,  14  Am.  Bankr.  Rep.  510; 
Hackney  v.  Raymond  Bros.  Clarke  Co., 
(Xeb.    1903)     10   Am.   Bankr.   Rep.   213; 

Laundy  v.  Junction  City  First  Nat.  Bank, 
(Kan.  1903)  11  Am.  Bankr.  Rep.  223; 
Deland  v.  Miller,  etc.,  Bank,  (1903)  11 
Am.  Bankr.  Rep.  744,  119  la.  368,  93 
N  W.  304;  Upson  r.  Mt.  Morris  Bank, 
(1905)  14  Am.  Bankr.  Rep.  6,  103  App. 
Div.  367,  92  N.  Y.  S.  1101. 

Thus  where  payments  were  made  by 
bankrupts  to  one  creditor  within  four 
months  prior  to  the  institution  of  bank- 
ruptcy proceedings,  and  the  other  cred- 
itors had  no  reasonable  cause  to  believe 
that  it  was  thereby  intended  to  give  a 
preference,  it  was  held  that  the  payments 
were  not  voidable  by  the  trustee,  nor  was 
the  creditor  paid  bound  to  surrender  the 
same  as  a  condition  of  his  right  to  prove 
his  debt  in  the  bankruptcy  proceeoings. 
In  re  Maher,  (D.  C.  Mass.  1906)  144  Fed. 
503,  16  Am.  Bankr.  Rep.  340. 

WTiether.  a  transaction  with  the  bank- 
rupt will,  if  carried  out,  effect  a  prefer- 
ence, is  necessarily  controlled  by  the  facts 
and  circumstances  of  the  particular  case. 
Tlius  it  is  a  general  rule  that  mere  sus- 
picion on  the  part  of  the  creditor  that 
his. debtor  is  insolvent  or  that  the  effect 
of  a  given  transaction  with  him  would 
amount  to  a  preference  is  not  enough,  for 
in  the  absence  of  substantial  evidence  in 
that  behalf,  his  suspicions  are  fairly  con- 
sistent with  the  ordinary  desire  of  the 
creditor  to  assure  himself  of  safety  re- 
specting the  debt.  On  the  other  hand, 
general  reputation  for  solvency  of  a  debtor 
is  not  always  a  safe  test  of  the  good  faith 
of  his  creditor  who  obtains  or  receives 
from  him  a  transfer  of  property,  because 
the  relations  between  them  and  the  cir- 
cumstances of  the  transaction  itself  may 
satisfy  every  impartial  mind  that  the  par- 
ticular creditor  had  abundant  reason  to 
believe  that  his  debtor's  financial  reputa* 
tion  was  false,  while  this  might  not  be 
true  at  all  in  the  debtor's  transactions  oi 
an  ordinary  character  with  other  persons. 
One  way  of  testing  the  belief  tiiai  snould 
be  imputed  to  the  creditor  receiving  either 
a  payment  in  money  or  a  transfer  of 
property  in  discharge  of  a  past-due  debt, 
is  to  inquire  whether  reasonable  cause  to 
believe  actually  existed.  Carey  <?.  Dono- 
hue,  (C.  C.  A.  6th  Cir.  1913)  209  Fed. 
328. 

Where  a  creditor  presents  his  claim  and 
contests  the  preference  alleged  to  have 
been  received  by  him  before  the  referee 
and  abides  by  the  findings  and  decision, 
he  is  concluded  by  the  adverse  decision  of 
the  referee.  Breit  t\  Moore,  (C.  C.  A. 
9th  Cir.  1915)   220  Fed.  97. 

A   referee's  conclusion  on  the  question 


whether  or  not  there  was  reasonable  cause 
to  believe  that  a  preference  was  intended 
will  not  be  disturbed  where  it  is  founded 
on  sufficient  evidence.  In  re  Tindal,  (E. 
D.  S.  C.  1907)  155  Fed.  556,  18  Am.- 
Bankr.  Rep.  773. 

If  there  is  no  reasonable  ground  to  be- 
lieve that  a  preference  would  result  from 
the  transaction,  either  on  the  part  of  the 
person  benefited  or  his  agent,  then  of 
course  the  transaction  would  not  fall 
within  the  language  of  section  606  as  a 
voidable  one.  To  this  effect  it  was  held, 
prior  to  the  amendment  of  1910,  that 
where  there  was  no  reasonable  ground  to 
believe  that  a  preference  was  intended  the 
transaction  was  not  voidable.  In  re  Busby, 
(M.  D.  Pa.  1903)  124  Fed.  469,  10  Am. 
Bankr.  Rep.  650;  Off  v.  Hakes,  (C.  C.  A. 
7th  Cir.  1905)  142  Fed.  364.  15  Am. 
Bankr.  Rep.  696;  J.  W.  Butler  Paper  Co. 
V.  Goembel,  (C.  C.  A.  7th  Cir.  1905)  143 
Fed.  295,  16  Am.  Bankr.  Rep.  26;  Hardy 
V.  Gray,  (C.  C.  A.  1st  Cir.  1906)  144  Fed. 
922,  16  Am.  Bankr.  Rep.  387;  Gk)mlla  v, 
Wilcombe,  (C.  C.  A.  5th  Cir.  1907)  151 
Fed.  470,  18  Am.  Bankr.  Rep.  143;  Wright 
V.  Sampter,  (S.  D.  N.  Y.  1907)  152  Fed. 
196,  18  Am.  Bankr.  Rep.  355;  In  re 
Louisville  First  Nat.  Bank,  (C.  C.  A.  6th 
Cir.  1907)  155  Fed.  100,  18  Am.  Bankr. 
Rep.  766;  In  re  Wolf  Co.,  (M.  D.  Pa. 
1908)  164  Fed.  448,  21  Am.  Bankr.  Rep. 
73;  Tumlin  r.  Bryan,   (C.  C.  A.  5th  Cir. 

1908)  165  Fed.  166,  21  Am.  Bankr.  Rep. 
319;  Philadelphia  First  Nat.  Bank  v, 
Abbott,  (C.  C.  A.  8th  Cir.  1908)  165  Fed. 
853,  21  Am.  Bankr.  Rep.  436;  McElvain  v. 
Hardcpty.  (C.  C.  A.  8th  Cir.  1909)  169 
Fed.  31,  22  Am.  Bankr.  Rep.  320;  In  re 
Neill-Pinckney -Maxwell    Co.,    (E.   D.    Pa. 

1909)  170  Fed.  481,  22  Am.  Bankr.  Rep. 
401;  In  re  Farmers'  Supply  Co.,  (S.  D. 
Ohio  1909)  170  Fed.  502,  22  Am.  Bankr. 
Rep.  460;  Sharpe  v.  Allender,  (C  C.  A. 
3d  Cir.  1909)  170  Fed.  589,  22  Am.  Bankr. 
Rep.  431;  Nelson  v.  Svea  Pub.  Co.,  (W. 
D.  Wash.  1910)  178  Fed.  136;  Smith  v. 
Hewlett  Robin  Co.,  (C.  C.  A.  2d  Cir.  1910) 
178  Fed.  271 ;  Powell  v.  Gate  City  Bank, 
(8th  Cir.  1910)  178  Fed.  609,  102  C.  C.  A. 
55:  Stern  t*.  Paper,  (D.  C.  N.  D.  1910) 
183  Fed.  228;  Reber  v.  Shulman,  (C.  C.  A. 
3d  Cir.  1910)  183  Fed.  564;  In  re  Hough- 
ton Web  Co.,  (D.  C.  Mass.  1910)  185  Fed. 
213. 

Reason  to  suspect  insufficient. —  The 
phrase  "  reasonable  cause  to  believe "  has 
not  the  same  meaning  as  "  reasonable 
cause  to  suspect;"  and  reasonable  cause 
to  believe  cannot  be  held  to  be  proved  by 
circumstances  that  would  merely  excite 
suspicion.  Tliere  must  be  proof  of  reason- 
able grounds  for  such  a  belief.  The  cred- 
itor must  have  a  knowledge  of  some  fact 
or  facts  calculated  to  produce  in  the  mind 
of  an  ordinary  man  a  belief.  Grant  v. 
Afonmouth  First  Nat.  Bank,  (1877)  97 
U.  S.  80,  24  U.  S.   (L.  ed.)  971;  Barbour 
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V.  Priest,  (1880)  103  U.  S.  293,  26  U.  S. 
(L.  ed.)  478;  Stucky  i\  Masonic  Sav.  Bank, 
(1883)  108  U.  S.  74,  2  S.  Ct.  219,  27 
U.  S.  (L.  ed.)  641;  Claridge  v,  Kulmer, 
.  (1880)  1  Fed.  399;  Mav  v.  Le  Claire, 
( 1882)  18  Fed.  164;  Turner  i\  Fisher,  (1904) 
133  Fed.  694;  Tumlin  v.  Bryan,  (1^8) 
165  Fed.  166,  91  C.  C.  A.  200,  21  L.  R.  A. 
960;  PhiladelpWa  First  Nat.  Bank  p.  Ab- 
bott, (1908)  165  Fed.  852,  91  C.  C.  A. 
538;  Sharp©  t?.  Allender,  (1909)  170  Fed. 
589,  affirming  In  re  Wolf  Co.,  (1908)  164 
Fed.  44<8;  Blankenbaker  r.  Charleston 
State  Bank,  (1903)  HI  111.  App.  393; 
Atherton  t?.  Emerson,  (1908)  199  Mass. 
199,  85  N.  E.  530;  Johnston  v.  George  D. 
Witt  Shoe  Co.,  (1905)  103  Va.  611,  50 
S.  E.  163 ;  Suffel  v.  McCartney  Nat-  Bank, 
(1906)  127  Wis.  208,  106  N.  W.  837,  115 
A.  S.  R.  1004;  Cannon  v,  James  M.  Bell 
Co.,  (1901)  34  Misc.  734,  70  N.  Y.  S. 
1024;  Forbes  r.  Howe,  (1869)  102  Mass. 
427,  3  Am.  Rep.  475;  Taft  v.  Fourth  Nat. 
Bank,   (1900)    10  Ohio  Dec.  405. 

Proof  of  knowledge  or  notice  of  facts 
which  give  a  creditor,  or  a  person  to  be 
benefited  by  a  preference,  reasonable  cause 
to  believe  at  the  time  of  the  transfer  that 
it  is  intended  to  give  a  preference  thereby, 
is  indispensable  to  the  establishment  of  a 
voidable  preference.     Suspicion,  fear,  and 
facts  that  arouse  suspicion  and  fear  in  the 
mind  of  the  creditor,  or  the  party  to  be 
benefited,  but  give  no  reasonable  ground 
for  him  to  believe  that  a  preference  is  in- 
tended by  the  transfer,  do  not  make  such 
a   preference   voidable.     Paper   v.   Stern, 
(C.  C.  A.  8th  Cir.   1912)    198  Fed.  642. 
"  Reasonable  cause  to  suspect "  that  a 
person  is  insolvent  is  not  equivalent  to 
reasonable  cause  to  believe  "  that  a  per- 
son is  insolvent,  and  a  case  of  preferen- 
tial   payment    is    not   made   out   by    the 
procuring  of  payment  by  a  creditor  bank 
of  notes  discounted  bv  a  merchant  cus- 
tomer  of  long  standing  on  discovery  that 
they  had  been  forged  by  him,  though  the 
money  was  raised  by  a  sale  of  the  debtor's 
entire    property    to    his    brother-in-law. 
Gnichtel  v.  Hightstown  First  Nat.  Bank, 
(N.  J.  1904)  57  Atl.  508. 

But  if  a  party  has  knowledge  of  facts 
which  cause  him  to  fear  or  suspect  that  a  * 
transaction  into  which  he  is  entering  will 
work  a  preference,  that  knowledge  as  a 
rule  will  at  least  be  sufficient  to  put  him 
upon  an  inquiry  which  if  prosecuted  would 
disclose  the  real  character  of  the  transac- 
tion. Stern  v.  Paper,  (D.  C.  N.  D.  1910) 
183  Fed.  228. 

Financial  emharraaament. —  The  fact 
alone  that  a  creditor,  knowing  his  debtor 
to  be  financially  embarrassed,  presses  for 
the  payment  of  his  claim,  is  not  sufficient 
to  charge  him  with  having  reasonable 
cause  to  believe  his  debtor  to  be  insolvent, 
or  that  the  payment  thus  obtained  is  in- 
tended as  a  preference.  In  re  Dorr,  (C. 
C.  A.  9tli  Cir.  1912)   196  Fed.  292. 


Positive    knowledge    uimeoeBMry. —  In 
order     that    a     preferential     transaction 
should  be  deemed  voidable  under  the  pro- 
visions of  section  605,  it  is  not  necessary 
that  the  person  to  be  benefited  thereby 
should  know  positively  that  the  result  of 
the  transaction  would  be  the  effecting  of 
a  preference,  but  it  will  be  sufficient  if 
the  person  preferred,  or  his  agent  therein, 
have  knowledge  or  notice  of  such  facts 
and  circumstances  as  would  incite  a  per- 
son of  reasonable  prudence  under  similar 
circiunstances    to    make    inquiry,    where 
such   inquiry   would   have  developed   the 
facts  essential  to  a  knowledge  of  the  situ- 
ation.    Pirie  v.  Chicago  Title,  etc.,  Co., 
(1901)    182  U.  S.  438,  21  S.  Ct.  906,  45 
U.  S.  (L.  ed.)  1171;  In  re  Dunavant,  (W. 
D.  N.  C.  1899)  96  Fed.  542,  3  Am.  Bankr. 
Rep.   41;   In  re  Fixen,    (9th  Cir.   1900) 
102  Fed.  295,  42  C.  C.  A.  354,  50  L.  R.  A. 
605;    In  re  Eggert,    (C.   C.   A.   7th   Cir. 
1900)    102  Fed.  735,  4  Am.  Bankr.  Rep. 
449;    In  re  Henry  C.  King  Co.,    (D.   C. 
Mass.  1902)   113  Fed.  110,  7  Am.  Bankr. 
Rep.   619;    Thomas  r.  Adelman,    (£.   D. 
N.  Y.  1905)   136  Fed.  973,  14  Am.  Bankr. 
Rep.  510;  Sundheim  v.  Ridge  Ave.  Bank, 
(1905)  138  Fed.  951;  /n  re  Hines,  (1906) 
144  Fed.  543;   Pratt  v.  Columbia  Bank, 
(1907)     157    Fed.    137;    In   re    Virginia 
Hardwood  Mfg.  Co.,    (W.  D-  Ark.  1905) 
139  Fed.  209;  Off  v.  Hakes,  (C.  C.  A.  7th 
Cir.   1905)    142  Fed.  364,  15  Am.  Bankr. 
Rep.  696;  In  re  Bloch,   (C.  C.  A.  2d  Cir. 
1905)    142  Fed.  674,  15  Am.  Bankr.  Rep. 
748;  In  re  Knopf,  (D.  C.  S.  C.  1906)   146 
Fed.  109,  1«  Am.  Bankr.  Rep.  432;  Dokken 
V,  Page,  (C.  C.  A.  8th  Cir.  1906)  147  Fed. 
438,  17  Am.  Bankr.  Rep.  228;  In  re  Plant, 
(S.  D.  Ga.)    1906)    148  Fed.  37,  17  Am. 
Bankr.  Rep.  272;  Pittsburgh  Plate  Glass 
Co.  V,  Edwards,  (8th  Cir.  1906)   148  Fed. 
377,  78  C.  C.  A.  191;  Hussey  t?.  Richard- 
son-Roberts Dry  Goods  Co.,    (1906)    148 
Fed.  698,  78  C.  C.  A.  370;  In  re  Bailey, 
(1909)    166  Fed.  982;  In  re  Neill-Pinck- 
ney-Maxwell   Co.,    (1909)    170  Fed.   481; 
Wright  t>.  Sampter,    (S.  D.  N.  Y.  1907) 
152  Fed.   196,  18  Am.  Bankr.  Rep.  355; 
Houck   V,   Christy,    (8th   Cir.    1907)    152 
Fed.  612,  81  C.  C.  A.  602;  Coder  t*.  Mc- 
Pherson,    (8th  Cir.   1907)    152  Fed.  951, 
82  C.  C.  A.  99;  In  re  Pfaffinger,   (W.  D. 
Ky.  1907)    154  Fed.  528,  18  Am.  Bankr. 
Rep.    807;    Allen   v.   McMannes,    (W.   D. 
Wis.  1907)    156  Fed.  615,  19  Am.  Bankr. 
Rep.  276;  In  re  W.  W.  Mills  Co.,  (E.  D. 
N.  C.  1908)    162  Fed.  42,  20  Am.  Bankr. 
Rep.  501 ;  Wright  v.  William  Skinner  Mfg. 
Ck).,    (C.   C.   A.   2d   Cir.   1908)    162   Fed. 
315,  20  Am.  Bankr.  Rep.  527;   Getts  f. 
Janesville  Wholesale  Grocery  Co.,  (W.  D. 
Wis.  1908)    163  Fed.  417.  21  Am.  Bankr. 
Rep.  5;  In  re  Wolf  Co.,  (M.  D.  Pa.  1908) 
164   Fed.   448,   21   Am.   Bankr.   Rep.   73; 
McElvain  v.  Itardestv,   (C.  C.  A.  8th  Cir. 
1909)    169  Fed.   31,  22  Am.   Bankr.  Rep. 
320;  In  re  McDonald,  (D.  C.  S.  C.  1910) 
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17S  Fed.  487;  Burgoyne  v.  McKillip,   (C. 

C.  A.  8th  Cir.  1910)  182  Fed.  462;  Stern 
r.  Paper,  (D.  C.  N.  D.  1910)  183  Fed. 
228;  Gering  f.  Leyda,  (€.  C.  A.  8th  Cir. 
1011)  186  Fed.  110;  Coleman  r.  Decatur 
Kgg  Case  Co.,  (C.  C.  A.  8th  Cir.  1911) 
1S6  Fed.  136;  Tilt  v.  Citizens'  Trust  Co., 
(I).  C.  N.  J.  1911)  191  Fed.  441;  McGirr 
r.  Humphreys  Grocenr  Co.,  (N.  D.  Ohio 
1911)  192  Fed.  66;  L.  A.  Becker  Co.  v. 
Gill,  (C.  C.  A.  8th  Cir.  1913)  206  Fed. 
36;  Lazarus  r.  Eagen,  (M.  D.  Pa.  1912) 
206  Fed.  618;  Walters  v.  Zimmerman, 
(N.  D.  Ohio  1913)  208  Fed.  62;  Arthur 
r.  Harrington,  (N.  D.  N.  Y.  1914)  211 
Fed.  216;  In  re  Ebert,  (W.  D.  Wis.  1898) 
1  Am.  Bankr.  Rep.  340;  Hackney  v,  Ray- 
mond Bros.  Clarke  Co.,  (Neb.  1903)  10 
Am.  Bankr.  Rep.  213;  In  re  Coflfey,   (W. 

D.  N.  Y.  1907)  19  Am.  Bankr.  Rep.  148; 
Matter  of  Rosenberg,  (S.  D.  N.  Y.  1909) 
22  Am.  Bankr.  Rep.  900;  Harder  t;.  Clark, 
(1910)  23  Am.  Bankr.  Rep.  766,  66  Misc. 
584,  123  N.  Y.  S.  1102;  Crawford  r. 
Rumpf,  (1903)  205  Pa.  St.  164,  54  Atl. 
709;  Toof  t\  Martin,  (1871)  13  Wall.  40, 
20  U.  S.    (L.  ed.)    481,  affirming   (1870) 

I  Dill.  203,  16  Fed.  Cas.  No.  9,167;  Wager 
r.  Hall,  (1872)  16  Wall.  584,  21  U.  S. 
(L.  ed.)  504,  affirming  (1871)  3  Biss.  28, 

II  Fed.  Cas.  No.  5,951;  Merchants'  Nat. 
Bank  v.  Cook,  (1877)  95  U.  S.  342,  24 
U.  S.  (L.  ed.)  412;  Graham  t\  Stark, 
(1869)  3  Ben.  620,  10  Fed.  Cas.  No.  5,676; 
Scammon  r.  Cole,  (1871)  3  Cliff.  472,  21 
Fed.  Cas.  No.  12,432;  Swan  v.  Robinson, 
(1881)  6  Fed.  287;  Forbes  v.  Howe, 
(1869)  102  Mass.  427,  3  Am.  Rep.  475; 
Lampkin  v.  Peoples'  Nat.  Bank,  (1902) 
98  Mo.  App.  239,  71  S.  W.  716;  Critten- 
den V.  Barton,  (1901)  59  App.  Div.  555, 
69   N.    Y.    S.    559;    Guernsey    r.    Miller. 

(1880)  80  N.  Y.  181;  Christopherson  V. 
Oleson,  (1905)  19  S.  D.  176,  102  N.  W. 
685. 

Duty  of  inquiry. —  Where  such  facts 
and  circumstances  are  known  to  £he 
creditor  as  are  clearly  sufficient  to  put 
a  person  of  ordinary  prudence  and  dis- 
cretion upon  inquiry,  it  is  the  creditor's 
duty  to  make  atl  reasonable  inquiries  to 
ascertain  the  true  state  of  the  case. 
Wager  v.  Hall,  (1872)  16  Wall.  584,  21 
U.  S.  (L.  ed.)  504;  Dutcher  v.  Wright, 
(1876)  94  U.  8.  553,  24  U.  S.  (L.  ed.) 
130. 

Therefore,  if  facts  in  respect  to  the 
debtor's  financial  condition  are  brought 
home  to  the  creditor,  or  such  information 
is  brought  home  to  him  as  would  put  an 
ordinarily  prudent  man  upon  inquiry, 
then  the  creditor  is  chargeable  with 
knowledge  of  the  facta  which  an  inquiry 
would  be  reasonably  expected  to  disclose. 
Dutcher  v.  Wright,"  (1876)  94  U.  S.  5.53, 
24  U.  S.  (L.  ed.)  130;  Scammon  v.  Cole, 
(1871)  3  Cliff.  472,  21  Fed.  Cas.  No.  12,- 
432;  Buchanan  r.  Smith,  (1872)  16  Wall. 
277,  21  U.  S.  (L.  ed.)  280.  affirming 
(1871)     8    Blatchf.     53,    22     Fed.     Cas. 


No.  13,016;  Burpee  v.  Janesville  First 
Nat.  Bank,  (1873)  5  Biss.  405,  4 
Fed.  Cas.  No.  2,185;  In  re  McDonough, 
(1869)  3  Nat.  Bankr.  Reg.  221,  16  Fed. 
Cas.  No.  8,776;  Webb  i;.  Sachs,  (1877)  4 
Sawy.  168,  29  Fed.  Cas.  No.  17,326;  In  re 
Jacobs,  (1899)  1  Am.  Bankr.  Rep.  518; 
Crandall  t*.  Coats,  (1905)  133  Fed.  966; 
Coder  t;.  McPherson,  (1907)  162  Fed.  951, 
82  C.  C.  A.  99;  Stevens  v,  Oscar  Holway 
Co.,  (1907)  156  Fed.  90;  In  re  W.  W. 
Mills  Co.,  (1908)  162  Fed.  42;  Andrews 
V.  Kellogg,  (1907)  41  Colo.  35,  92  Pac. 
222;    Capital    Nat.    Bank    i\    Wilkerson, 

(1905)  36  Ind.  App.  467,  75  N.  E.  837, 
affirming  (Ind.  1904)  72  N.  E.  248;  Capi- 
tal Nat.  Bank  v.  Wilkerson,  (1906)  36 
Ind.  App.  660,  76  N.  E.  258;  Rice  v, 
Melendy,  (1876)  41  la.  395,  affirmed 
(1876)  94  U.  S.  796,  23  U.  S.  (L.  ed.) 
143;  Hackney  v.  Raymond  Bros.  Clarke 
Co.,  (1903)  68  Neb.  624,  94  N.  W.  822,  99 
N  Y.  675,  reversed  on  rehearing  on  other 
grounds  68  Neb.  633,  99  N.  W.  676 
(wherein  Hackney  f.  Hargreaves,  [1902] 
3  Neb.  [unofficial]  Rep.  676,  92  N.  W.  626, 
was  adhered  to)  ;  Hargreaves  r.  Hackney, 

(1906)  74  Neb.  700,  104  N.  W.  856,  fol- 
lowed in  Hackney  r.  Raymond  Bros., 
Clarke  Co.,  (1906)  76  Neb.  793,  106  N.  W. 
1016;  Johnson  V.  Cohn,  (1902)  39  Misc. 
189,  79  N.  Y.  S.  139;  Walker  v.  Tenison 
Bros.  Saddlery  Co.,  (Tex.  1906)  94  S.  W. 
166.  See  also  Singer  r.  Sloan,  (1875)  3 
Dill.  110,  22  Fed.  Cas.  No.  12,898. 

In  the  case  of  In  re  Miller,  (N.  D.  Ohio 
1915)  221  Fed.  471,  the  court  said:  "  The 
law  is  well  settled,  when  the  circum- 
stances are  of  such  a  character  as  to  put 
an  ordinarily  prudent  man  on  inquiry, 
the  beneficiary  of  such  a  one-sided  trans- 
action as  this  is  held  to  the  duty  of 
making  a  real  inquiry  to  ascertain  if  the 
facts  justify  the  favor  to  him,  and,  mak- 
ing no  real  inquiry,  he  is  charged  with 
just  such  knowledge  as  an  inquiry  of  the 
character  indicated  Would  have  produced, 
had  it  been  truthfully  answered.  What 
the  court  means  by  the  term  a  *  real  in- 
quiry' is  that  investigation  which  a 
reasonably  prudent  and  honest  man  would 
make  after  the  circumstances  known  to 
him  suggested  that  an  inquiry  ought  to  be 
made.'' 

In  Rogers  t\  American  Halibut  Co.. 
(1913)  216  Mass.  227,  103  N.  E.  689,  the 
court  said :  "  It  is  unnecessary  to  show 
actual  knowledge  or  belief  by  the  creditor. 
If  the  circumstances  are  such  as  would 
lead  the  ordinarily  prudent  man  of  affairs 
to  the  conclusion  that  his  debtor  is  in- 
Holvent,  he  obtains  a  preferential  payment 
within  the  meaning  of  the  statute,  by 
accepting  payment  in  whole  or  in  part  of 
the  debt,  where  the  transaction  takes 
])lace  within  four  months  prior  to  adjudi- 
cation; and  other  creditors  of  the  same 
class,  because  of  the  greater  percentage 
received,  must  accept  decreased  dividends." 
See    also   Utah   Ass'n   of   Credit   Men   v. 


1034 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  60  b 


Boyle  Furniture  Co.,  (1»11)  39  Utah  518, 
117  Pac.  800. 

Where  there  is  reasonable  cause  to  be- 
lieve that  at  the  date  of  transfer  within 
the  statutory  period  the  debtor  is  in- 
solvent, and  payment  is  accepted  of  a 
debt  overdue,  it  is  immaterial  whether 
the  creditor  actually  believes  what  may 
have  been  disclosed  as  to  the  true  state  ol 
affairs.  If  he  prefers  to  draw  inferences 
favorable  to  himself,  and  to  ignore  infor- 
mation which  would  have  led  to  knowl- 
edge that  his  debtor  was  in  failing 
circiunstances,  he  cannot  set  up  his  own 
judgment  to  the  contrary  even  if  honestly 
entertained,  as  a  reason  why  he  should 
be  permitted  to  retain  a  prohibited  ad- 
vantage. Hewitt  r.  Boston  Straw  Board 
Co.,  (1913)  214  Mass.  260,  101  N.  E.  424. 

Reasonable  cause  to  believe  that  a  trans- 
fer and  the  effect  of  its  enforcement  will 
operate  as  a  preference  does  not  exist 
where  the  creditor  examines  the  debtor's 
books,  which  do  not  reveal  insolvency. 
In  re  Klein,  (C.  C.  A.  6th  Cir.  1912)  197 
Fed.  241. 

In  determining  whether  the  creditor 
had  reasonable  cause  to  believe  a  transfer 
by  the  debtor  would  effect  a  preference, 
facts  which  are  sufficient  to  put  an  ordi- 
narily prudent  man  upon  inquiry  as  to 
his  debtor^s  solvency  charge  such  person 
with  all  the  knowledge  he  could  have 
acquired  by  the  exercise  of  reasonable  dili- 
gence. Galbraith  v.  Whitaker,  (1912) 
119  Minn.  447,  138  N.  W.  772,  43  L.  R.  A. 
(N.  S.)    427. 

The  mere  nonpayment  of  a  debt  is  not 
sufficient  to  put  the  creditor  upon  inquiry 
of  his  debtor's  inability  to  pay  all  his 
debts  in  general,  although,  coupled  with 
the  facts  and  circiunstances,  it  might  be 
sxifficient.  The  test  is  whether  such  facts 
and  circumstances  are  brought  home  to 
the  creditor  in  reference  thereto  as  would 
put  an  ordinarily  prudent  man  upon  in- 
quiry, the  creditor  being  chargeable  with 
knowing  what  such  inquiry  would  natu- 
rallv  lead  to.  In  re  Eggert,  (C.  C.  A. 
1900)  102  Fed.  735.  See  also  Wager  v. 
Hall,  (1872)  16  Wall.  584,  21  U.  S.  (L. 
ed.)  504;  Ex  p.  Mendell,  (1870)  1  Lowell 
(U.  S.)  506;  Dunning  v.  Perkins,  (1871) 
2  Biss.  (U.  S.)  421;  Rice  v.  Melendy, 
(1875)  41  la.  399;  Swan  v.  Robinson, 
(188n  5  Fed.  287;  Scammon  v.  Cole, 
(1871)  3  Cliff.  (U.  S.)  472;  In  re  Clarke, 
(1874)  2  Hughes  405,  5  Fed.  Cas.  No. 
2,843;  Post  v.  Corbin,  (1871)  5  Nat. 
Bankr.  Reg.  11,  19  Fed.  Cas.  No.  11,299; 
In  re  Wright,  ( 1 869 )  2  Nat.  Bankr.  Reg. 
490,  30  Fed.  Cas.  No.  18,071. 

Cimimstances  sufficient. — ^Positive  proof 
of  collusion  between  debtor  and  creditor, 
by  which  one  may  be  preferred,  is  not 
generally  to  be  expected,  and  for  that 
reason,  among  others,  the  law  allows  a 
resort  to  circumstances  as  the  means  of 
ascertaining  the  truth ;  and  the  rule  of 
evidence  is  well  settled  that  circumstances, 


inconclusive  if  separately  considered,  may 
by  their  joint  operation,  especially  when 
corroborated  by  moral  coincidences,  -be 
sufficient.  In  re  McDonald,  (D.  C.  S.  C. 
1910)    178  Fed.  487. 

"Reasonable  cause  to  believe"  under 
section  605  of  the  Bankruptcy  Act,  covers 
substantially  the  same  field  as  "  notice  " 
in  determining  whether  a  person  is  a  bona 
fide  purchaser  of  property.  Coder  v, 
McPherson,  (8th  Cir.  1907)  152  Fed.  951. 
82  C.  C.  A.  99;  Stern  v.  Paper,  (D.  C. 
N.    D.    1910)    183   Fed.  228. 

A  creditor  is  required  to  exercise  ordi- 
nary prudence,  and,  if  he  fails  to  investi- 
gate, he  is  chargeable  with  all  the  knowl- 
edge which  it  is  reasonable  to  suppose  he 
would  have  acquired  if  he  had  performed 
his  duty  in  that  regard.  In  re  McDonald, 
(D.  C.  S.  C.  1910)    178  Fed.  487. 

Notice  of  facts  which  would  incite  a 
person  of  reasonable  prudence  to  an  in- 
quiry under  similar  circumstances  is 
notice  of  all  the  facts  which  a  reasonably 
diligent  inquiry  w^ould  develop.  Coder  v. 
McPherson,  (C.  C.  A.  8th  Cir.  1907)  152 
Fed.  951,  18  Am.  Bankr.  Rep.  523. 

Where  the  circumstances  of  a  transac- 
tion are  such  as  to  indicate  that  a  prefer- 
ence is  intended,  the  representatives  of  a 
creditor  seeking  security  cannot  stop  their 
ears  and  close  their  eye*  to  the  obvious 
signiffcance  of  things,  and  then  say  they 
did  not  hear  or  see,  or  did  not  under- 
stand. Burgoyne  r.  McKillip,  (C.  C.  A. 
8th  Cir.  1910)    182  Fed.  452. 

Creditor  not  cJiargeable  with  knowledge 
which  inquiry  would  not  have  developed. — 
A  creditor  of  a  bankrupt,  who  at  the  time 
of  receiving  a  preference  is  put  on  inquiry 
as  to  the  solvency  of  the  debtor,  is  not  for 
that  reason  charged  with  notice  of  facts 
which  could  only  be  learned  from  intimate 
and  inaccessible  sources  of  information, 
such  as  the  books  of  the  bankrupt;  but  he 
is  bound  only  by  such  information  as 
could  be  obtained  by  open  observation 
and  reasonable  inquiry.  In  re  Wolf  Co., 
(M.  D.  Pa.  1908)  164  Fed.  448,  21  Am. 
Bankr.  Rep.  73. 

So,  also,  it  has  been  held  that  a  creditor 
cannot  be  said  to  have  had  reasonable 
cause  to  believe  that  a  preference  was  in- 
tended, unless  the  evidence  shows  that  it 
knew,  or  ought  to  have  known,  the  sub- 
stantial truth  as  to  the  bankrupt's  finan- 
cial condition.  In  re  Houghton  Web  Co.. 
(D.   C.  Mass.   1910)    185  Fed.  213. 

When  an  offer  to  compromise  is  made, 
creditors  are  not  bound  to  investigate  the 
debtor's  ability  to  pay  the  ofnount  offered, 
and  whether  it  is  his  intent  to  pay  it  to 
all  creditors  alike,  but  are  entitled  to 
believe  that  the  offer  is  made  in  good 
faith  to  all  creditors,  unless  something 
occurs  to  put  them  on  inquiry.  Smith  r. 
Hewlett  Robin  Co.,  (C.  C.  A.  2d  Cir. 
1910)    178  Fed.  271. 

Knowledge  presumed. —  Where  a  person 
benefited  by  a  preferential  transfer,  or  his 
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agent  therein,  has,  or  is  chargeable  with, 
knowledge  of  such  facts  and  circumstabces 
as  would  indicate  clearly  to  a  man  of  ordi- 
nary intelligence  that  the  transaction  from 
which  the  preference  resulted  would  natu- 
rally effect  a  preference,  it  will  be  deemed 
voidable  under  section  606.  Thus,  prior 
to  the  amendment  of  1910,  it  was  held 
that  where  the  facts  and  circumstances 
which  were  known  or  should  have  been 
known  to  the  party  benefited  by  a  prefer- 
ence, or  his  agent  thierein,  were  sufficient 
to  indicate  to  a  man  of  ordinary  intelli- 
gence that  a  preference  must  have  been 
intended,  the  transcustion  would  be  pre- 
sumed to  be  preferential.  In  re  Gillette, 
(\V.  D.  N.  Y.  1900)  104  Fed.  769,  5  Am. 
Bankr.  Rep.  123 ;  Stern  t\  Louisville  Trust 
Co.,  (C.  C.  A.  6th  Cir.  1901)  112  Fed. 
501,  7  Am.  Bankr.  Rep.  305;  In  re  Busby, 
(M.  D.  Pa.  1903)  124  Fed.  469,  10  Am. 
Bankr.  Rep.  650;  Thomas  v.  Adelman, 
(E.  D.  N.  Y.  1906)  136  Fed.  973,  14  Am. 
Bankr.  Rep.  510;  English  v.  Ross,  (M.  D. 
Pa.  1905)  140  Fed.  630,  15  Am.  Bankr. 
Rep.  370;  In  re  Nassau,  (E.  D.  Pa.  1905) 
140  Fed.  912,  15  Am.  Bankr.  Rep.  793; 
Hardy  v.  Gray,  (C.  C.  A.  1st  €ir.  1906) 
144  Fed.  922,  16  Am.  Bankr.  Rep.  387; 
Dokken  v.  Page,  (C.  C.  A.  8th  Cir.  1906) 
147  Fed.  438,  17  Am.  Bankr.  Rep.  228; 
Allen  V.  McMannes,  (W.  D.  Wis.  1907) 
156  Fed.  615,  19  Am.  Bankr.  Rep.  276; 
In  re  W.  W.  Mills  Co.,  (E.  D.  N.  C.  1908) 
162  Fed.  42,  20  Am.  Bankr.  Rep.  501; 
Brewster  v.  Goff,  (M.  D.  Pa.  1908)  164 
Fed.  127,  21  Am.  Bankr.  Rep.  239;  In  re 
McDonald,  (D.  C.  S.  C.  1910)  178  Fed. 
487;  Alexander  v.  Redmond,  (C.  C.  A. 
2d  Cir.  1910)  180  Fed.  92;  In  re  Deutschle, 
(M.  D.  Pa.  1910)  182  Fed.  435;  Ernst 
V.  Mechanics'  &  Metals  Nat.  Bank  of  New 
York,  (S.  D.  N.  Y.  1911)  200  Fed.  295; 
Collett  V.  Bronx  Nat.  Bank,  (D.  C.  N.  Y. 
1912)  200  Fed.  Ill;  Hackney  v.  Raymond 
Bros.  Clarke  Co.,  (Neb.  1903)  10  Am. 
Bankr.  Rep.  213;  Matter  of  Rosenberg, 
(S.  D.  N.  Y.  1909)  22  Am.  Bankr.  Rep. 
900 ;  HeB3  t\  Theodore  Hamm  Brewing  Co., 
(1909)   108  Minn.  22,  121  N.  W.  232. 

Where  the  inevitable  effect  of  a  transfer 
is  to  give  a  preference,  it  will  be  conclu- 
sively presumed  that  it  was  so  intended, 
/n  re  W.  VV.  Mills  Co.,  (E.  D.  N.  C.  1908) 
162  Fed.  42,  20  Am.  Bankr.  Rep.  601; 
Brewster  r.  Goff  Lumber  Co.,  (M.  D.  Pa. 
1908)  164  Fed.  124,  21  Am.  Bankr.  Rep. 
106;  In  re  McDonald,  (D.  C.  S.  C.  1910) 
178  Fed.  487;  Alexander  i*.  Redmond, 
(C.  C.  A.  2d  Cir.  1910)  180  Fed.  92; 
Lazarus  r.  Eagen,  (M.  D.  Pa.  1912)  206 
Fed.  518.  See  to  the  same  effect  Kim- 
merle  V.  Farr,  (C.  C.  A.  6th  Cir.  1911) 
189  Fed.  205,  wherein  the  court  said: 
"  The  intention  to  give  a  preference  may 
be  shown  not  merely  by  proof  of  actual 
intent,  but  by  its  equivalent  in  law  — 
that  is,  by  proof  that  the  necessary  result 
of  the  transaction  was  to  create  a  prefer- 
ence —  in  which  case  the  intention  to  give 


a  preference  will  be  presumed.  Where 
the  inevitable  result  of  a  transaction  be- 
tween a  debtor  and  creditor  is  to  create 
a  preference,  the  law  will  conclusively  im- 
pute to  the  debtor  the  intention  to  bring 
about  the  result  necessarily  arising  from 
the  nature  of  the  act  which  he  does.  How- 
ever, a  presumption  of  law  that  the  debtor 
intended  to  give  a  preference  does  not 
arise  from  the  fact  alone  that  he  knew 
himself  to  be  insolvent.  It  will  often,  if 
not  generally,  happen  that  a  person, 
though  in  fact  insolvent,  will,  while  con- 
tinuing his  business  in  the  usual  way, 
make  payments  without  a  thoiight  of  dis- 
paragement to  other  creditors  and  with 
confidence  in  his  ability  to  pay  them  all." 

The  sale  hy  a  retail  merchant  of  his 
entire  stock  of  goods  puts  the  purchaser 
on  inquiry  to  learn  whether  the  seller  is 
not  in  financial  difficulty,  and  casts  upon 
him  the  burden  of  proving  that  he  used 
such  means  of  knowledge  as  were  at  hand 
to  ascertain  the  facts,  in  order  to  sustain 
his  title  as  against  creditors  of  the  seller. 
Thomas  v.  Adelman,  (E.  D.  N.  Y.  1905) 
136  Fed.  973,  14  Am.  Bankr.  Rep.  510; 
English  V.  Ross,  (M.  D.  Pa.  1905)  140 
Fed.  630,  15  Am.  Bankr.  Rep.  370;  Dokken 
V,  Page,  (C.  C.  A.  8th  Cir.  1906)  147  Fed. 
438,  17  Am.  Bankr.  Rep.  228;  Allen  i;. 
McMannes,  (W.  D.  Wis.  1907)  166  Fed. 
616,  19  Am.  Bankr.  Rep.  276;  In  re  Mc- 
Donald, (D.  C.  S.  C.  1910)  178  Fed.  487; 
Matter  of  Rosenberg,  (S.  D.  N.  Y.  1909) 
22  Am.  Bankr.  Rep.  900.  See  also  Eng- 
lish V.  Ross,  (M.  D.  Pa.  1905)  140  Fed. 
630,  15  Am.  Bankr.  Rep.  370. 

So,  also,  it  has  been  held  that  a  mort- 
gage given  by  an  insolvent  firm  within 
four  months  of  bankruptcy  proceedings, 
to  secure  a  past  indebtedness,  and  which 
COTiveys  all  the  firm  property,  is  void  as 
giving  to  the  creditor  a  preference.  In  re 
Jones,    (D.  C.  S.  C.  1902)    118  Fed.  673. 

A  creditor  who  indirectly  repurchased 
goods  from  a  debtor  who  was  insolvent, 
and  sold  the  same  again  at  a  loss,  is  pre- 
sumed to  have  had  reasonable  cause  to 
believe  that  a  preference  was  intended. 
Hardv  v.  Gray,  (C.  C.  A.  1st  Cir.  1906) 
144  Fed.  922,  16  Am.  Bankr.  Rep.  387. 

Knowledge  of  itisolvency. —  It  has  been 
held  that  a  creditor  has  reasonable  cause 
to  believe  that  a  preference  was  intended 
so  as  to  render  it  voidable,  where  he  ad- 
mitted that  he  knew  the  debtor  was  hard 
pressed  and  without  credit,  and  that  he 
had  himself  been  persistently  pressing  his 
own  claim  for  several  months.  Wright 
f.  William  Skinner  Mfg.  Co.,  (C.  C.  A. 
2d  Cir.  1908)  162  Fed.  315,  20  Am.  Bankr. 
Rep.  527. 

Knowledge  of  fraudulent  scheme. — 
Where,  before  bankruptcy  proceedings,  a 
bankrupt  made  a  general  assignment  for 
the  benefit  of  creditors,  and  afterward 
conspired  with  certain  creditors  that  his 
estate  should  be  sold  to  their  agent  for 
less  than  half  its  value,  who  should  resell, 
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and  out  of  the  profits  pay  eucb  creditors 
a  part  ot  their  claims  and  return  the  sur- 
plus to  the  bankrupt,  it  was  held  that 
such  application  of  the  insolvent  debtor's 
property  to  the  payment  of  such  creditors 
constituted  an  unlawful  preference.  Stem 
V.  Louisville  Trust  Co.,  (C.  C.  A.  (5th  Cir. 
1901)  112  Fed.  601,  7  Am.  Bankr.  Rep. 
305. 

Knoicledge  of  agent. —  By  section  606, 
knowled«re  possessed  by  his  agent  binds 
the  creditor,  but  this  provision  is  to  be 
taken  with  the  qualification  that,  where 
the  agent  is  acting,  in  furtherance  of  his 
own  adverse  interest  or  fraudulently,  his 
principal  is  not  bound.  Rogers  r.  .Amer- 
ican Halibut  Co.,  (1913)  216  Mass.  227, 
103  X.  E.  689.  See  also  Hewitt  r.  Bos- 
ton Straw  Board  Co.,  (1913)  214  Mass. 
260,  101  N.  E.  424,  wherein  the  court 
said :  **  By  the  express  words  of  the 
amendatory  act,  which  are  merely  de- 
claratory of  the  rule  of  law,  that  knowl- 
edge possessed  by  an  agent  may  be  im- 
puted to  his  principal,  the  defendant  is 
bound  by  information  acquired  by  its 
attorney." 

Where  it  appeared  that  the  claimant 
purchased  the  note  on*  which  the  claim 
was  founded  and  after  maturity  and  non- 
payment gave  it  to  the  payees  who  in- 
trusted it  to  their  "  credit  man  "  to  take 
to  the  makers,  who  secured  some  pay- 
ments on  the  notes,  and  who  was  in- 
formed of  such  facts  concerning  the  mak- 
ers as  must  have  given  him  reasonable 
grounds  to  believe  that  insolvency  existed, 
it  was  held  tliat  knowledgre  bv  the  claim- 
ant  of  the  insolvency  of  the  maker  of  the 
note  must  be  j)r('siLmed.  Constam  r. 
Haley,  (C.  C.  A.  6th  Cir.  1913)  206  Fed. 
260. 

Knowledge  of  a  town  trustee  of  the  in- 
solvency of  his  brother  charges  the  town 
with  knowledge.  '  Painter  r.  Xapoleon 
Tp.,  Henrv  Coimtv,  Ohio,  (X.  D.  Ohio 
1910)    190*^  Fed.   637. 

Where  the  agent  of  a  creditor,  when 
taking  mortgages  to  secure  the  indebted- 
ness to  his  ])rincipal  within  four  months 
prior  to  the  debtor's  bankruptcy,  had 
knowledge  of  facts  which  should  have  put 
him  on  inquiry  as  to  the  debtor's  sol- 
vency, he  and  his  principal  are  legally 
chargeable  with  knowledge  of  such  facts 
as  the  inquirv  would  have  disclosed.  In 
re  Xassau,  {K.  D.  Pa.  1905)  140  Fed. 
912,   16   Am.   Bankr.   Rep.   793. 

As  to  imputing  knowledge  of  an  agent 
or  a  subagent  to  the  principal  under 
similar  provisions  in  earlier  bankruptcy 
acts,  see  Rogers  v.  Palmer,  (1880)  102 
U.  S.  263,  23  V.  S.  (L.  ed.)  302;  Sage  r. 
Wyncoop,  (1881)  104  U.  S.  319.  26  U.  S. 
(L.  ed.)  740;  Hoover  v.  Wise,  (1S75)  91 
U.  S.  308,  26  U.  S.  (L.  ed.)  164;  Nesbit 
V.  Macon  Bank,  etc.,  Co.,  (1SS2)  12  Fed. 
686;  Markson  r.  Hobson.  (1H71)  2  Dill. 
(U.  S.)  327;  Mjiver  r.  Ilennann.  (1872) 
10  Blatchf.  (IT.  S.)  256;  Cngewitter  v. 
Von  Sacha,   (1870)   4  Ben.    (U.  S.)    167; 


Tn  re  Mever,  (1869)  2  Xat.  Bankr.  Reg. 
422;  Vogle  t\  Lathrop,  (1870)  4  Xat. 
Bankr.  Reg.  439. 

Knowledge  of  officer  of  corporation. — 
Vilien  a  corporation  becomes  insolvent, 
or  in  failing  condition,  its  officers  and 
directors  no  longer  represent  the  stock- 
holders, but  become  trustees  of  the  cor- 
porate property  and  assets  for  the  bene- 
fit of  all  the  creditors,  and  cannot  then 
prefer  themselves  or  other  creditors  out 
of  the  money,  funds  or  property  of  the 
corporation.  And  all  payments  or  prefer- 
ences so  made  within  four  months  of  ad- 
judication in  bankruptcy  are  voidable  and 
recoverable  by  the  trustee  in  bankruptcy 
after  adjudication  on  like  principles  of 
trusteeship.  A  managing  officer  and  di- 
rector of  an  insolvent  corporation  receiv- 
ing such  priority  of  payment  and  prefer- 
ence will  not  be  heard  to  plead  ignorance 
of  the  insolvency  of  his  corporation  ex- 
isting at  the  time  of  such  preference,  so 
as  to  avoid  recovery  thereof  bv  the  trus- 
tee in  bankruptcy.  Arnold  v.  itnapp,  (W. 
Va.  1915)   84  S.  E.  896. 

Knowledge  of  hank  president. — A  bank 
is  chargeable  with  notice  of  the  insol- 
vency of  a  debtor  from  whom  it  receives 
a  payment,  and  that  such  payment  consti- 
tutes an  unlawful  preference  under  the 
Bankruptcy  Act,  where  its  president  had 
knowledge  of  such  insolvency,  gained 
while  acting  for  the  bank  in  the  matter 
of  such  indebtedness.  In  re  Gillette,  (W. 
D.  X.  y.  1900)  104  Fed.  769,  5  Am. 
Bankr.  Rep.  123;  Conners  v.  Bucksport 
Xat.  Bank,  ^D.  C.  Me.  1914)  214  Fed. 
847. 

In  Marsh  r.  Walters.  (C.  C.  A.  6th 
Cir.  1915)  220  Fed.  805,  the  court  held 
that  the  mere  fact  that  the  bank's  presi- 
dent used  his  own  money  as  a  means  of 
eflFecting  a  preferential  transfer  did  not 
relieve  his  security  from  the  ban  of  sec- 
tion 606. 

Intent  to  prefer. —  It  is  no  longer  neces- 
sary, in  order  to  establish  a  preference, 
to  prove  the  existence  of  the  debtor's 
intent  to  prefer.  It  is  sufficient  if  it  is 
shown  that  the  creditor  receiying  the  al- 
leged preference  payment  had,  at  the 
time  when  it  was  made,  reasonable  cause 
to  believe  that  the  bankrupt  was  insol- 
vent, and  that  in  accepting  and  retaining 
the  same  he  would  receive  a  larger  per 
cent,  of  his  debt  than  the  other  cred- 
itors of  the  same  class.  R.  H.  Herron 
Co.  r.  Moore,  (C.  C.  A.  9th  Cir.  1913) 
208  Fed.  134;  Rogers  t\  American  Hali- 
but Co.,  (1913)  216  Mass.  227,  103  N.  E. 
680.  Compare  Debus  V.  Yates,  (E.  D.  Ky. 
1910)    193  Fed.  427.' 

If  the  transferee  has  a  reasonable  cause 
to  believe  that  a  preference  was  intended 
it  is  sulUcient  to  constitute  a  preference 
within  this  section  although  the  debtor 
had  no  intention  to  give  a  preference. 
Hotchkiss  V.  National  City  Bank  of  New 
York,    (S.  D.  N.  Y.   1911)    200  Fed.  287. 

In  the  case  of  In  re  Dorr,   (C.  C.  A. 
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Oth  Cir.  1912)  196  Fed.  292,  the  court 
said:  "The  intent  of  the  debtor,  in  the 
absence  of  otlier  proof,  may  be  shown  by 
its  equivalent  in  law,  proof  of  the  in- 
evitable result  of  the  transaction  which 
in  the  case  at  bar  was  to  give  a  prefer- 
ence and  create  an  unequal  distribution 
of  the  bankrupt's  estate.  The  bankrupt 
not  only  knew  that  he  was  insolvent 
but  he  knew  that  he  was  so  irretrievably 
so  that  he  could  not  hope  to  continue 
his  business,  and  he  knew  that  he  could 
not  make  the  payment  which  he  did  make 
without  disparity  in  his  payments  to  his 
other  creditors.  If  the  effect  of  the  act 
was  to  create  a  preference  and  such  was 
its  natural  consequence,  he  must  be  pre- 
sumed to  have  intended  to  do  that  which 
was  the  necessary  result  of  his  act." 

Wliere  the  position  of  the  officer  of  the 
bankrupt  corporation,  through  whom  it 
is  alleged  that  the  preference  was  made, 
was  such  that  it  was  his  dutv  to  know 
the  bankrupt's  financial  condition,  and 
where  his  conduct  indicates  a  thorough 
knowledge  of  its  embarrassment  and  gen- 
eral business  conditions,  and  where  a 
conveyance  of  property  is  made  to  a  cred- 
itor not  in  the  ordinary  course  of  busi- 
ness, but  under  extraordinary  conditions 
which  render  imperative  the  result  that 
other  creditors  shall  be  hindered,  delayed 
or  prevented  in  the  payment  of  their 
claims,  the  inference  or  an  intent  on  the 
part  of  the  debtor  to  prefer  becomes  in- 
evitable. The  inference  follows  as  mat- 
tor  of  law  from  circumstances  of  over- 
whelming probative  force,  even  though 
the  buoyant  hopefulness  of  the  particular 
individual  may  be  so  great  as  to  prevent 
him  from  having  a  settled  and  clear-cut 
purpose  to  prefer  one  creditor  over  others. 
Wilson  r.  Mitchell- Woodbury  Co.,  (1913) 
214  Mass.  514,  102  N.  E.  119. 

Instances  of  reasonable  cause  of  belief. 
—  In  a  case  where  a  creditor  knew  that 
his  debtor  was  insolvent  at  the  time  he 
took  a  mortgage  to  secure  his  debt,  and 
that  the  mortgage  covered  substantially 
all  of  the  debtor's  assets,  and  that  the 
debtor  owed  other  creditors  many  thou- 
sands of  dollars,  it  was  held  that  the 
conclu-sion  was  irresistible  that  he  must 
have  known  that  tlie  mortgage,  if  en- 
forced, must  necessarily  operate  to  give 
him  a  preference  over  other  creditors, 
and  therefore  he  must  have  known  that 
the  mort^jage  was  intended  to  give  him 
such  a  preference.  In  re  Virginia  Hard- 
wood Mfg.   Co..    (190.-))    139   Fed.  209. 

In  each  of  the  following  cases  decided 
prior  to  the  amendment  of  1910,  it  was 
held  that  the  facts  in  evidence  gave  the 
creditor  reasonable  cause  to  believe  that 
a  preference  was  intended:  In  re  Gra- 
ham. (1901)  110  Fed.  1.33;  In  re  Mandel, 
(1903)  127  Fed.  863;  Western  Tie.  ertc, 
Co.  V.  Brown,  (1904)  129  Fed.  728,  64 
C.  C.  A.  256,  reversed  on  other  grounds, 
(1905)  190  IT.  S.  502,  25  S.  Ct.  339,  49 
U.   S.    (L.   ed.)    571;   Crandall  v.   Coats, 


(1905)    188  Fed.  M5;   Thomas  t\  Add 
man,  (1805)   136  Fed.  973;  In  re  Xassan. 

(1905)  140    Fed.    912;    Hardy    v.    (Jrav. 

(1906)  144  Fed.  922,  75  C.  C.  A.  562, 
affirming  (1905)  135  Fed.  599;  Pitts- 
burgh Plate  Qlaas  Co.  v.  Edwards,  (1906) 
148  Fed.  377,  78  C.  C.  A.  47;  Coder  r. 
McPherson,  (1907)  162  Fed.  951,  82  C. 
C.  A.  99;   Stevens  t?.  Oscar  Holway  Co., 

(1907)  166  Fed.  90;  In  re  Lynden  Mer- 
cantile Co.,  (1907)  166  Fed.  713;  Pratt 
V.  Columbia  Bank,  (1907)  157  Fed.  137: 
In  re  Mayo  Contracting  Co.,  (1907)  157 
Fed.   469;    Huttig  Mfg.   Co.  t\   Edwards, 

(1908)  160  Fed.  619,  87  C.  C.  A.  521; 
In  re  W,  W.  MUls  Co.,  (1908)  162  Fed. 
42;  Brewster  v.  Goff  Lumber  Co.,  (1908) 
104  Fed.  124;  Andrews  v.  Kellogg, 
(1907)  41  Colo.  35,  92  Pac.  222;  Mat- 
thews V.  Joannes  Bros.  Co.,  (1909)  156 
Mich.  663,  121  N.  W.  272;  Pepperdine  t?. 
National  Exch.  Bank,  (1901)  88  Mo. 
App.  81;  Crittenden  v.  Barton,  (1901) 
59  App.  Div.  555,  69  N.  Y.  S.  659;  Se- 
bring  v.  Wellington,  (1901)  63  App.  Div. 
498,  71  N.  Y.  S.  788;  Crooks  v.  People's 
Nat.  Bank,  (1902)  72  App.  Div.  331,  76 
N.  Y.  S.  92,  495  {reversing  in  part  and 
affirming  in  part,  (1901)  34  Misc.  450, 
70  N.  Y.  S.  271),  affirmed  (1903)  177 
N.  Y.  68,  69  N.  E.  228;  W^hitwell  r. 
Wright,  (1910)  136  App.  Div.  246,  120 
N.  Y.  S.  1065,  affirming  (1909)  115 
N.  Y.  S.  48;  Cannon  v.  James  M.  Bell 
Co.,  (1901)  34  Misc.  734,  70  N.  Y.  S. 
1024;  State  Bank  of  Williamson  t\  Fish, 
(1909)  120  N.  Y.  S.  365;  Wright  v.  Cot- 
ten,  (1905)  140  N.  C.  1,  62  S.  E.  141; 
Harris  v.  Jackson  Second  Nat.  Bank, 
(1903)    110  Tenn.  239,  75  S.  W.  1053. 

In  each  of  the  following  cases,  decided 
under  the  Bankruptcy  Act  of  1867,  it  was 
held  that  the  creditor  had  reasonable 
cause  to  believe  that  the  debtor  was  in- 
solvent: Graham  t*.  Stark,  (1869)  3  Ben. 
520,  10  Fed.  Cas.  Xo.  5,676;  In  re  Arm- 
strong, (1877)  9  Ben.  212,  1  Fed.  Cas. 
No.  539;  Campbell  i\  Traders*  Nat.  Bank, 

(1871)  2  Biss.  423,  4  Fed.  Ca«.  No.  2,370; 
Golson  V.  NiehoflF,  (1871)  2  Biss.  434,  10 
Fed.  Cas.  No.  5,524;  Mayer  v.  Hermann. 

(1872)  10  Blatchf.  256,  16  Fed.  Cas.  No. 
9,  344;  Haughey  v.  Albin,  (1869)  2 
Bond  244,  11  Fed.  Cas.  No.  6,222;  Van- 
derhoof  v.  City  Bank  of  St.  Paul,   (1871) 

1  Dill.    476,    28    Fed.    Cas.    No.    16,842, 

(1873)  17  Wall.  473,  21*  U.  S.  (L.  ed.) 
723;  Hurlev  v.  Smith,  (1870)  Haak,  308, 
12  Fed.  C^as.  No.  6,920;  Scammon  r. 
Hobson,  (1872)  1  Hask.  406,  21  Fed.  Cas. 
No.    12,434;    Robinson    v.   Tuttle,    (1876) 

2  Hask.  76.  20  Fed.  Cas.  No.  11,968: 
Anonymous,  (1839)  1  Fed.  Cas.  No.  446; 
Alderdice  v.  State  Bank  of  Virginia. 
(1875)  1  Huorhes  47,  1  Fed.  Cas.  No.  154; 
In  re  Clarke,  (1874)  2  Hughes  405,  5 
Fed.   Cas.   No.   2,843;   Catlin  v.  Hoffman, 

(1874)  2  Saw^.  486,  5  Fed.  Cas.  No. 
2,521;  Stranahan  r.  Gregory,  (1871)  4 
Nat.  Bankr.  Keg.  427,  23  Fed.  Cas.  No. 
13,522;    Post   t\    Corbin,    (1871)    5   Nat. 
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Bankr.  Reg.  11,  19  Fed.  Caa.  No.  11,299; 
Stobaugh  V.  Mills,  (1873)  8  Xat.  Bankr. 
Reg.  361,  23  Fed.  Cas.  No.  13,461;  Lloyd 
r.  Strobridge,  (1877)  .6  Nat.  Bankr. 
Reg.  197,  15  Fed.  Cas.  No.  8,435.  See 
Otis  V.  Iladley,  (1873)  112  Mass.  100;  Up- 
ham  V.  New  York  Loan,  etc.,  Co.,  (1879) 
76  N.  Y.  1;  In  re  Dempster,  (1880)  14 
Phila.  447,  38  Leg.  Int.  25. 

Instances  of  lack  of  reasonable  cause  of 
belief. —  It  was  held  in  each  of  the  fol- 
lowing cases  decided  prior  to  the  amend- 
ment of  1910,  that  the  facts  in  evi- 
dence were  insufficient  to  show  that  the 
creditor  had  reasonable  cause  to  belieye 
that  a  preference  was  intended  to  be 
given    him:       In    re    Soudan    Mfg.    Co., 

(1902)  113  Fed.  804,  51  C.  C.  A.  476; 
Stedman  v.  Monroe  Bank,  (1902)  117 
Fed.  237,  54  C.  C.  A.  269;  Jacobs  r.  Van 
Sickel,     (1903)     123    Fed.    340,    affirmed 

(1903)  127  Fed.  62,  61  C.  C.  A.  598; 
Ryttenberg  r.  Schefer,  (1904)  131  Fed. 
313;  In  re  Oppenheimer,  (1905)  140  Fed. 
51;  Hussey  v.  Richardson -Roberts  Dry 
Goods  Co.,  (1906)  148  Fed.  598,  78  C. 
C.  A.  370;  Coder  i\  Arts,  (1907)  152 
Fed.  943,  82  C.  C.  A.  91  {modift/ing 
(1906)  145  Fed.  202),  affirmed  (1909) 
213  U.  S.  223,  29  S.  Ct.  436,  53  U.  S.  (L. 
ed.)  772;  In  re  Pfaffinger  (1906)  164 
Fed.  523;  In  re  Tindal,  (1907)  155  Fed. 
456;  Irish  r.  Citizens'  Trust  Co.,  (1908) 
163  Fed.  880;  McDonald  v.  Clearwater 
Shortline  R.  Lo.,  (1908)  164  Fed.  1007; 
Bacon  r.  Merchants'  Bank,  (1906)  146 
Ala.  521,  40  So.  413;  Hawes  v.  Elberton 
Bank,  (1905)  124  Ga.  567,  52  S.  E.  922; 
Des  Moines  Sav.  Bank  v.  Morgan  Jewelry 
Co.,  (1904)  123  la.  432.  99  N.  W.  121; 
Stevenson  v.  Milliken,  etc.,  Co.,  (1904) 
99  Me.  320,  59  Atl.  472;  Harmon  v,  Feld- 
heim,  (1902)  131  Mich.  470,  91  N.  W. 
744 ;  Hackney  r.  Lincoln  First  Nat.  Bank, 
(1903)  68  Neb.  588,  94  N.  W.  805,  98 
N.  W.  412;  Empire  State  Trust  Co.  r. 
William  F.  Fisher  Co.,  (1904)  67  N.  J. 
Eq.  8,  57  Atl.  502,  reversed  on  other 
grounds  (1905)  67  N.  J.  Eq.  602,  60 
Atl.  940,  3  Ann.  Cas.  393;  Congleton  r. 
Schreihofer,  (N.  J.  1903)  54  Atl.  144; 
Gnichtel  v.  Hightstown  First  Nat.  Bank, 
(N.  J.  1904)   57  Atl.  508;  Perry  v.  Booth, 

(1901)  67  App.  Div.  235,  73  N.  Y.  S. 
216;     Pear  sail     t>.     Nassau     Nat.    Bank, 

(1902)  74  App.  Div.  89,  77  N.  Y.  S.  11; 
Brown  t*.  Guicliard,  (1902)  37  Misc.  78, 
74  N.  Y.  S.  735,  affirmed  without  opinion 

(1902)  77  App.  Div.  642,  79  N.  Y.  S. 
1127;  Starbuck  r.  Gebo,  (1905)  48  Miac. 
333,  96  N.  Y.  S.  781 ;  Taft  v.  Fourth  Nat. 
Bank,  (1900)  10  Ohio  Dec.  405;  Keith  v. 
Gettysburg  Nat.  Bank,  (1903)  23  Pa. 
Super.    Ct.    14;    Townes    V.    Alexander, 

(1903)  69  S.  C.  23,  48  S.  E.  214;  Thomp- 
son V.  Fairbanks,  (1903)  75  Vt.  361,  56 
Atl.  11,  104  A.  S.  R.  899,  affirmed  on 
other  grounds  (1005)  196  U.  S.  516,  25 
S.  Ct.  306,  49  U.  S.  (L.  ed.)  577;  Strat- 
ton  t?.  Lawson,   (1902)   27  Wash.  310,  67 


Pac.  562;  Dunlqp  v.  Thomas,  (1902)  28 
Wai^.   521,   68  Pac.   909. 

It  teas  held  in  each  of  the  foUoioing 
oases,  decided  under  the  Act  of  1867, 
that  the  facts  were  insufficient  to  show 
that'  the  creditor  had  reasonable  cause 
to  believe  that  the  debtor  was  insolvent. 
Clark  t\  laelin,  (1874)  21  Wall.  360,  22 
U.  S.  (L.  ed.)  568,  reversing  (1872)  10 
Blatchf .  204,  5  Fed.  Caa.  No.  2,825 ;  Wat- 
son V.  Taylor,  (1874)  21  Wall.  378,  22 
U.  S.  (L.  ed.)  576;  In  re  Clarke,  (1874) 
2  Hughes  405,  5  Fed.  Cas.  No.  2,843; 
Lakin  v.  Jamestown  First  Nat.  Bank, 
(1875)  13  Blatchf.  83,  14  Fed.  Cas.  No. 
7,999;  Warren  v.  New  ^ork  Tenth  Nat. 
Bank,  (1871)  5  Ben.  395,  29  Fed.  Cas.  No. 
17,200,  reversed  (1873)  10  Blatchf.  493, 
29  Fed.  Cas.  No.  17,202,  and  affirmed 
(1877)  96  U.  S.  539,  24  U.  S.  (L.  ed.) 
640;  In  re  Wright,  (1869)  2  Nat.  Bankr. 
Reg.  490,  30  Fed.  Cas.  No,  18,071;  Shaf- 
fer V.  Fritchery,  (1871)  4  Nat.  Bankr. 
Reg.  548,  21  Fed.  Cas.  No.  12,697;  Bar- 
bour V,  Priest,  (1880)  103  U.  S.  293,  26 
U.  S.  (L.  ed.)  478;  Swartz  v.  Frank, 
(1904)  183  Mo.  438,  82  S.  W.  60;  Hast- 
ings r.  Fithian,  (1905)  71  N.  J.  L.  311, 
60  Atl.  350. 

II.   Reoovebt  of  Voidablb  Pbefebbncbs. 

Trustee  vested  with  rights  of  creditor. 

—  Since  the  enactment  of  the  amendment 
of  1910,  trustees,  as  to  all  property  in 
the  custody  or  coming  into  the  custody 
of  the  Bankruptcy  Court  are  vested  with 
all  the  rights,  remedies,  and  powers  of 
a  creditor  holding  a  lien  by  legal  or  equi- 
table proceedings  thereon;  and  also,  as  to 
all  property  not  in  the  custody  of*  the 
Bankruptcy'  Court,  they  are  vested  with 
all  the  rights,  remedies,  and  powers  of 
a  judgment  creditor  holding  an  execution 
duly  returned  unsatisfied.  See  section 
47a    (2). 

Necessity  of  recovering  preferences. — 
A  preferential  transfer  is  not  void,  it  is 
only  voidable;  the  title  of  the  recipient  is 
good  unless  it  is  avoided;  therefore,  in 
order  that  a  preference  may  become  a 
part  of  the  assets  for  distribution  among 
the  creditors,  it  is  essential  that  the 
property  be  recovered  by  the  trustee. 
Boonville  Nat.  Bank  v.  Blakey,  (C.  C.  A. 
7th  Cir.  1901)  107  Fed.  891,  6  Am. 
Bankr.  Rep.  13;  Coder  v.  Arts,  (C.  C.  A. 
8th  Cir.  1907)  152  Fed.  943,  18  Am. 
Bankr.  Rep.  513;  Van  Tderstine  r.  Na- 
tional Discount  Co.,  (2d  Cir.  1909)  174 
Fed.  519,  98  C.  C.  A.  300;  Belding-Hall 
Mfg.  Co.  V.  Mercer,  etc.,  Lumber  Co.,  (C. 
C.  A.  6th  Cir.  1909)  175  Fed.  335,  23 
Am.  Bankr.  Rep.  595;  Frost  v.  Latham, 
(8.  D.  Ala.  1910)    181  Fed.  866. 

Recovery  of  voidable  preferences.— TAe 
trustee  may  recover  property  which  has 
been  preferentially  obtained,  or  the  value 
thereof,  from  the  person  receiving  it  or 
benefited  thereby,  where  it  is  shown  that 
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all  the  elements  of  a  voidable  preference, 
as  defined  by  section  605,  exist.  Boon- 
ville  Xat.  Bank  v.  Blakey,  (C.  C.  A.  7th 
Cir.  1901)  107  Fed.  891,  8  Am.  Ba.nkr. 
Rep.  13;  In  re  Manning,  (D.  C.  S.  C. 
1903)  123  Fed.  181,  10  Am.  Bankr.  Rep. 
500;  Benjamin  v.  Chandler,  (M.  D,  Pa. 
1005)  142  Fed.  217,  15  Am.  Bankr.  Rep. 
439;  In  re  Nechamkus,  (E.  D.  N.  Y.  1907) 
155  Fed.  867,  10  Am.  Bankr.  Rep.  189; 
Painter  v.  Napoleon  Tp.,  (X.  D.  Ohio 
1007)  156  Fed.  2S9,  19  Am.  Bankr.  Rep. 
412;  Mason  v.  National  Herkimer  County 
Bank,  (N.  D.  N.  Y.  1908)  163  Fed. 
920,  21  Am.  Bankr.  Rep.  98;  In  re 
Fish  Bros.  Wagon  Co.,  (C.  C  A.  8th  Cir. 
lOOS)  104  Fed.  553,  21  Am.  Bankr.  Rep. 
149;  McElvain  v.  Hardesty,  (C.  C.  A.  8th 
Cir.  1909)  169  Fed.  31,  22  Am.  Bankr. 
Rep.  320;  In  re  Blake,  (E.  D.  N.  Y.  1909) 
171  Fed.  298,  22  Am.  Bankr.  Rep.  612; 
Omnien  r.  Taloott,  (S.  D.  N.  Y.  1909) 
175  Fed.  259,  23  Am.  Bankr.  Rep.  572; 
Belding-IIall  Mfg.  Go.  v.  Mercer,  etc., 
Lumber  Co.,  (C.  C.  A.  6th  Cir.  1909)  175 
Fed.  335,  23  Am.  Bankr.  Rep.  595;  Brown 
r.  Streicher,  (D.  C.  R.  1.  1910)  177  Fed. 
473,  24  Am.  Bankr.  Rep.  267;  Camp- 
bell r.  Baleomb,  (C.  C.  A.  7th  Cir.  1910) 
183  Fed.  766;  Lovcll  v.  Latham,  (S.  D. 
Ala.  1911)  186  Fed.  602;  In  re  Adams, 
(N.  D.  N.  Y.  1898)  1  Am.  Bankr.  Rep. 
94;  In  re  Grav,  (1900)  3  Am.  Bankr. 
Rep.  647,  47  App.  Div.  554,  62  N.  Y.  S. 
618;  In  re  Rothschild,  (S.  D.  Ga.  1901) 
5  Am.  Bankr.  Rep.  587;  In  re  Mersman, 
(\V.  D.  N.  Y.  1901)  7  Am.  Bankr.  Rep. 
46;  Breit  r.  Moore,  (C.  C.  A.  9th  Cir. 
1915)  220  Fed.  97;  Block  r.  Academy 
Ball  Room,  (S.  D.  N.  Y.  1915)  221  Fed. 
1004;  Rosenthal  v.  Bronx  Nat.  Bank,  (S. 
D.  N.  Y.  1915)  222  Fed.  83,  holding  that 
the  trustee  was  not  bound  by  a  judgment 
foreclosing  a  chattel  mortgage  in  a  state 
court,  and  could  conduct  litigation  to 
declare  the  mortgage  an  unlawful  prefer- 
ence and  recover  the  value  thereof. 

A  mortgage  given  before  but  not  re- 
corded until  within  four  months  prior  to 
the  beginning  of  the  bankruptcy  pro- 
ceedings and  which  operated  at  the  date 
of  its  registration  to  give  the  mortgagee 
a  preference  over  other  creditors  may  be 
avoided  by  the  trustee  in  bankruptcy  un- 
der a  state  law  which  declares  every 
mortgage  or  deed  of  trust  to  be  invalid 
as  against  creditors  until  its  registration. 
Brigman  r.  Covington,  (C.  C.  A.  4th  Cir. 
1915)    219  Fed.  500. 

Trustee's  discretion. —  The  trustee  as 
the  representative,  and  in  the  interest,  of 
all  the  creditors,  and  not  of  the  peti- 
tioning creditors  alone,  is  to  determine 
in  the  first  instance  whether  the  transac- 
tion was  undertaken  with  a  view  to  give 
a  preference,  and  whether  the  creditor 
had  reasonable  cause  to  believe  tliat  it 
was  so,  and  if  proof  is  forthcoming.  He 
is  to  ascertain  the  facts,  and  to  determine 
the    probability    of    successful    litigation. 


and  whether  the  creditor  sought  to  be 
pursued  is  responsible,  so  that  the  estate 
should  not  be  mulcted  in  unnecessary 
litigation  and  costs.  Boonville  Nat. 
Bank  v.  Blakey,  (C.  C.  A.  7th  Cir.  1901) 
107  Fed.  891,  6  Am.  Bankr.  Rep.  13. 

Trustee  only  may  sue. —  Security, 
which  is  onlv  voidable  'under  the  Bank- 
ruptcy  Law,  can  be  avoided  only  at  the 
instance  of  the  trustee  and  for  the  benefit 
of  the  creditors.  It  cannot  be  attacked 
by  the  bankrupt.  Laurel  Oil,  etc.,  Co. 
r.  Home,  (1912)  101  Miss.  629,  57  So. 
624,  58  So.  652;  Lovell  r.  Latham,  (S. 
D.  Ala.  1914)  211  Fed.  374,  in  which 
the  court  said:  "A  preference  is  avoid- 
able by  the  trustee,  and  he  may  recover 
the  property  or  its  value.  There  is  no 
authority  in  any  other  person  to  main- 
tain the  required  action.  Any  other  rule, 
even  were  the  statute  not  clear  on  this 
point,  would  lead  to  confusion.  It  is 
only  through  the  instrumentality  of  the 
trustee  that  creditors  can  recover,  and 
subject  to  the  payment  of  their  claims, 
the  property  which  the  bankrupt  fraudu- 
lently transferred  prior  to  the  adjudica- 
tion in  bankruptcy.  Creditors  can  have 
no  remedy  which  will  reach  property 
fraudulently  conveyed,  except  through 
the  trustee.  All  such  property,  by  the 
express  words  of  the  Bankrupt  Act,  vest 
in  the  trustee  by  virtue  of  the  adjudica- 
tion and  of  his  appointment." 

A  trustee  in  bankruptcy  cannot  assign 
to  another  his  right  to  avoid  a  preferential 
transfer  of  property.  Belding-Hall  Mfg. 
Co.  V.  Mercer,  etc.,  Lumber  Co.,  (C.  C.  A. 
6th  Cir.  1909)  175  Fed.  335,  23  Am.  Bankr. 
Rep.  595. 

The  statute  does  not  sanction  the  bring- 
ing of  a  suit  by  a  receiver  to  recover  a 
voidable  preference.  Boonville  Nat.  Bank 
V.  Blakey,  (C.  C.  A.  7th  Cir.  1901)  107 
Fed.  891,  6  Am.  Bankr.  Rep.  13. 

f  eave  to  sue. —  The  trustee  has  the 
right,  without  authority  from  the  Bank- 
ruptcy Court,  to  bring  an  action  to  re- 
cover  a  preferential  payment.  Chism  v. 
Citizens'  Bank,  (1900)  77  Miss.  599,  27 
So.  637;  Chism  v.  Friers  Point  Bank, 
(Miss.  1900)   27  So.  610. 

Trustee  may  prosecute  action  begun  by 
creditors. — A  pending  action  brought  by 
creditors  of  an  insolvent  partnership  to 
avoid,  as  an  unlawful  preference,  a  sale 
by  an  individual  partner  of  his  individual 
property,  may  be  prosecuted  to  final  judg- 
ment by  the  trustee  in  bankruptcy  of  the 
partnership  estate,  even  though  the  cause 
of  action  arose  from  the  state  law,  and 
the  application  of  that  law  is  essential  to 
secure  the  relief  sought.  Miller  v.  New 
Orleans  Acid,  etc.,  Co.,  (1909)  211  U.  S. 
496,  29  S.  Ct.  176,  53  U.  S.  (L.  ed.)  300, 
21  Am.  Bankr.  Rep.  416,  affirming  (1906) 
117  La.  821,  42  So.  329. 

Demand  or  notice  before  suit. — "Whether 
the  election  by  a  trustee  to  avoid  a  prefer- 
ence  should   be   exercised   by    a   demand 
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before  suit  or  can  be  exercised  by  the  suit 
itself  might  be  difficult  to  determine  if  it 
were  necessary  on  the  record/'  was  said  in 
Eau  Claire  Nat.  Bank  r.  Jackman,  (1907) 
204  U.  S.  522,  27  S.  Ct.  391,  51  U.  S.  (L. 
ed. )  596,  affirming  on  independent  grounds 
(1906)  126  Wis.  465,  104  X,  W.  98,  115 
A.  S.  E.  955,  where  a  demand  was  held 
unnecessary  if  the  defendant  by  conversion 
of  the  property  involved  before  suit 
brought  had  put  it  out  of  his  power  to 
restore  it.  To  the  point  that  the  action 
itself  is  a  demand  see  Kaufman  V.  Fred- 
way,  (1904)  195  U.  S.  271,  25  S.  Ct.  33, 
49  U.  S.  (L.  ed.)  190.  Demand  was  held 
imnecessary  in  Bowler  v.  Pipestone  First 
Nat.  Bank,  (1907)  21  S.  D.  449,  113  N.  W. 
618,  130  A.  S.  R.  725. 

Where  the  trustee  when  appointed  de- 
mands the  property  alleged  to  have  been 
transferred  as  a  preference  it  is  sufficient 
notice  to  the  creditor  that  he  elects  to 
treat  the  transaction  as  a  preference. 
Grant  r.  National  Bank  of  Auburn,  (N. 
D.  N.  Y.  1912)    197  Fed.  581. 

On  recovery  preference  becomes  pa/rt  of 
fetate. —  Where  an  alleged  preferential 
transfer  is  avoidetl,  and  the  trustee  re- 
covers the  fund  sued  for,  it  then  becomes 
a  part  of  the  assets  of  the  bankrupt  estate 
in  the  possession  of,  and  in  the  course  of 
administration  by,  the  Bankruptcy  Court. 
Lovell  V.  Latham,  (S.  D.  Ala.  1911)  186 
Fed.  602. 

All  persons  entitled  to  participate  in 
the  assets,  or  claiming  a  lien  thereon,  may 
come  into  that  court,  and,  under  the  juris- 
diction acquired  by  the  proceeding  in  bank- 
ruptcy, have  their  rights  adjudicated. 
Lovell  f.  Latham,  (S.  D.  Ala,  1911)  186 
Fed.  602.  See  also  Allen  v.  McMannes, 
(W.  D.  Wis.  1907)  156  Fed.  615,  19  Am. 
Bankr.  Rep.  276. 

But  the  validity  of  all  other  claims 
against  the  bankrupt,  and  the  question 
whether  others  have  received  voidable 
preferences  and  have  not  been  required  to 
surrender  them,  cannot  be  litigated  in  a 
suit  in  a  state  court  to  avoid  an  alleged 
unlawful  preference,  since  this  would,  in 
effect,  transfer  the  administration  of  the 
bankrupt's  estate  from  the  federal  District 
Court  to  the  state  court.  Eau  Claire  Nat. 
Bank  t?.  Jackman,  (1907)  204  U.  S.  522, 
27  S.  Ct.  391,  51  U.  S.  (L.  ed.)  596,  17 
Am.  Bankr.  Rep.  675. 

Jurisdiction. —  The  state  and  federal 
cotirts  hatie  concurrent  jurisdiction  of 
an  action  brought  by  a  trustee  in  bank- 
rupt-cy  to  avoid  a  preference.  Bowman  r. 
Alpha  Farms,  (N.  D.  N.  Y.  1907)  153  Fed. 
380,  18  Am.  Bankr.  Rep.  700;  Teague  r. 
Anderson  Hardware  Co.,  (N.  D.  Ga.  1908) 
161  Fed.  765;  McElvain  r.  Hardestv,  (C. 
r.  A.  8th  Cir.  1909)  169  Fed.  31,  22  Am. 
Bankr.  Rep.  320;  Bryan  t>.  Madden,  (N. 
y.  1905)  15  Am.  Bankr.  Rep.  388;  Drew 
r.  Mvers,  (1908)  22  Am.  Bankr.  Rep.  656, 
81  Neb.  750,  116  N.  W.  781;  Davis  r. 
Planters'  Trust  Co.,  (W.  D.  Ky.  1912)  196 


Fed.  970.    See  also  the  annotation  follow- 
ing section  236. 

Ancillary  jurisdiction.— A  federal  Dis- 
trict Court,  of  a  district  other  than  that 
in  which  a  bankruptcy  proceeding  is  pend- 
ing, may  entertain  a  suit  by  the  bank- 
rupt's trustee,  to  set  aside  an  alleg«i 
fraudulent  or  preferential  transfer  by  the 
bankrupt  to  parties  residing  in  such  dis- 
trict. Teague  v.  Anderson  Hardware  Co., 
(N.  D.  Ga.  1908)  161  Fed.  765.  And  see 
section  2  (20),  which  was  added  by  the 
amendment  of  1910,  and  which  especially 
provides  for  the  exercise  of  ancillary 
jurisdiction. 

Recovery  by  bill  in  equity.—  A  trustee 
in  bankruptcy  may  maintain  a  suit  in 
equity  to  recover  property  which  has  been 
preferentially  transferred;  such  action  be- 
ing in  the  nature  of  a  creditor's  suit  to  set 
aside  a  fraudulent  conveyance.  Pop^d  v. 
New  York  Nat.  Exch.  Bank,  (S.  D.  N.  Y. 
1903)  124  Fed.  992;  Wright  v.  Skinner, 
(S.  D.  N.  Y.  1906)  136  Fed.  694,  U  Am. 
Bankr.  Rep.  500;  Parker  v.  Black,  ( W-  D- 
N  Y  1900)  143  Fed.  560,  16  Am.  Bankr. 
Rep.  202,  affirmed  (2d  Cir.  1907)  151  Fed. 
18.  80  C.  C.  A.  484;  Morris  v.  Small,  (D. 
C.  Mass.  1908)  160  Fed.  142,  20  Am. 
Bankr.  Rep.  138;  Westall  v.  Avery,  (C.  O. 
\  4th  Cir.  1909)  171  Fed.  626,  22  Am. 
Bknkr.  Rep.  673.  See  also  the  annotation 
following  section  235. 

Equity  has  jurisdiction  at  the  suit  or 
a  trustee  in  bankruptcy  of  an  insolvent 
corporation  to  recover  from  a  stockholder 
dividends  unlawfully  declared  and  paid 
him,  and  to  recover  from  officers  and  di- 
rectors of  such  corporation  money  paid 
them  as  creditor  within  four  months  of 
the  adjudication  in  bankruptcy,  m  viola- 
tion of  the  federal  Bankruptcy  Act,  and 
to  follow  the  funds  so  improperly  paid 
into  anv  property  or  rights  into  which 
the  same  have  been  invested  and  to  charge 
the  same  therewith.  Arnold  r.  Knapp, 
(W.  Va.  1915)  84  S.  E.  895. 

Federal  courts,  both  when  exercising 
general  jurisdiction  and  also  when  e^rcis- 
iixR  the  special  one  conferred  by  the  Bank- 
ruptcy Act  in  this  particular,  require  suiU 
to  set  aside  deeds  and  contracts  as  fraudu- 
lent to  be  instituted  in  equity.  Westall  v. 
Avery,  (C.  C.  A.  4th  Cir.  1909)  171  Fed. 
626,  22  Am.  Bankr.  Rep.  673. 

It  is  to  be  borne  in  mind  that  the  equity 
practice  of  the  federal  courts  is  independ- 
ent of,  and  unaffected  by,  state  laws  as  to 
procedure  in  state  courts.  Westall  o. 
Avery,  (C.  C.  A.  4th  Cir.  1909)  171  Fed. 
626,  22  Am.  Bankr.  Rep.  673. 

A  bill  by  a  trustee  in  bankruptcy  to  re- 
cover a  pavment  of  money  made  by  a  bank- 
rupt within  four  months  prior  to  bank- 
ruptcy, by  alleging  that  the  transaction 
amounted' to  a  preference  or  a  fraudulent 
payment,  and  that  in  either  case  he  was 
entitled  to  its  return,  does  not  unite  in- 
consistent causes   of   action.     Wright   v. 
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Skinner,  (S.  D.  N.  T.  1905)  136  Fed.  694, 
14  Am.  Bankr.  Rep.  500. 

The  decree  of  a  state  court,  granting 
registration  of  title  to  land  under  the  law 
of  the  state,  does  not  bar  a  suit  in  equity 
by  a  trustee  in  bankruptcy  to  enforce  a 
reconveyance  of  the  land,  alleged  to  have 
been  conveyed  by  the  bankrupt  as  a  pref- 
erence, against  a  defendant  who  was  not 
a  bona  fide  purchaser  in  good  faith  in  re- 
liance on  the  registered  title.  Morris  t?. 
Small,  (C.  C.  Mass.  1908)  160  Fed.  142, 
20  Am.  Bankr.  Rep.  138. 

But  where  the  trustee  has  an  adequate 
remedy  at  law  he  cannot  maintain  a  bill 
in  equity  in  any  court  for  the  recovery  of 
a  preference.     Warmath  r.  O'Daniel,   (C. 

C.  A.  6th  Cir.  1908)  159  Fed. -87,  20  Am. 
Bankr.  Rep.   101;   Sessler  r.  Nemcof,    (E. 

D.  Pa.  1910)  183  Fed.  656;  Milliken  First 
State  Bank  r.  Spencer,  (C.  C.  A.  9th  Cir. 
1915)  219  Fed.  503,  wherein  the  trustee 
in  bankruptcy  sought  by  a  bill  in  equity 
to  recover  an  alleged  preference  consisting 
of  a  payment  of  money  (mly.  Sustaining  a 
demurrer  to  the  bill  of  complaint  for  the 
reason  that  on  its  face  it  showed  no 
grounds  of  equitable  relief  and  that  the 
equity  side  of  the  court  had  no  jurisdic- 
tion of  the  matters  contained  in  the  bill, 
the  court  said:  "The  question  before  us 
is  not  whether  a  court  of  equity  could 
grant  the  relief  prayed  for,  but  whether 
the  trial  court  erred  in  not  following  the 
command  of  section  267  of  the  Judicial 
Code  [in  title  Judiciary  herein].  No 
reason  can  be  suggested  why  the  remedy 
at  law  to  recover  the  money  in  ques- 
tion was  not  plain,  adequate,  and  com- 
plete. If  this  be  so,  then  the  appellant 
w^as  not  only  deprived  of  a  substantial 
right,  including  a  trial  by  jury,  but  the 

f»lain  command  of  the  statute  was  not  fol- 
owed.  It  would  seem  from  some  of  the 
decisions  that  courts  have  fallen  into  the 
habit  of  treating  the  requirement  of  the 
statute  lightly  where  relief  can  be  given 
in  equity.  If,  in  a  particular  case,  the 
remedy  at  law  is  plain,  adequate,  and 
complete,  then  under  the  statute  in  such 
case  there  can  be  no  concurrent  jurisdic- 
tion between  a  court  of  equity  and  a  court 
of  law,  if  objection  is  seasonably  made. 
The  statute  quoted  declared  no  new  prin- 
ciple, but  the.  principle  itself  which  has 
always  ruled  courts  of  equity  was  of  such 
importance  that  Congress  crystallized  it 
by  legislation  and  placed  the  matter  be- 
yond dispute.  It  would  therefore  seem  to 
be  the  duty  of  courts  to  give  force  and 
effect  to  the  statute  whenever  it  is  appli- 
cable. *  This  enactment  certainly  means 
something.'  New  York  Guarantv  Co.  t;. 
Memphis  Water  Co.,  107  U.  S.  205-214, 
2  S.  Ct.  279,  27  U.  S.  (L.  ed.)  484." 

Jurisdiction  not  determined  o7i  de- 
murrer.—  Though  equity  has  cognizance 
of  constructive  and  actual  fraud,  whether 
a  bill  in  equity  lies  by  a  trustee  in  bank- 
ruptcy to  set  aside  a  preferential  payment 
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to  a  creditor  of  a  bankrupt  will  not  be  de- 
termined on  demurrer  to  the  bill,  but  the 
demurrer  ^vill  be  overruled,  reserving  the 
right  to  raise  the  question  of  jurisdiction 
at  final  hearing.  Johnson  v,  Hanley,  etc., 
Co.,  (D.  C.  R.  I.  1911)  188  Fed.  752.  De- 
murrers in  equitv  are  abolished  by  Equity 
Rule  29  promulgated  by  the  Supreme 
Court  Nov.  4,  1912. 

Recovery  in  assumpsit. —  A  trustee  in 
bankruptcy  may  sue  in  assumpsit  for  the 
value  of  a  preferential  transfer  of  goods 
by  the  bankrupt  to  a  creditor,  for  the  rea- 
son that  the  creditor  takes  the  goods  im- 
pressed with  the  obligation  created  by  the 
Bankruptcy  Act  to  restore  or  pay  on  the 
trust  c»e'8  electing  to  sue.  Reber  v.  Ellis, 
(E.  1).  Pa.  1911)   185  Fed.  313. 

Jury  trial. —  Recovery  of  the  "prop- 
erty or  its  value"  is  expressly  provided 
f or  bv  this  section  (Ernst  v.  Mechanics'  & 
Metals  Nat.  Bank  of  City  of  N.  Y.,   (C. 

C.  A.  2d  Cir.  1912)  201  Fed.  664),  and 
for  the  purpose  of  recovering  the  value 
the  trustee  may  bring  an  action  at  law, 
in  which  case  the  parties  are  entitled  to 
a  jury  trial.  Warmath  r.  O'Daniel,  (1908) 
159  Fed.  87,  86  C.  C.  A.  277,  16  L.  R.  A. 
(N.  S.)    414;   Allen  r.  Gray,   (1911)   201 

N.  Y.  504,  94  X.  E.  652,  Ann.  Cas.  1912B 
123;  Stem  v.  Maver,  (1904)  99  App.  Div. 
427,  91  N.  Y.  S.  292.  See  also  Boonville 
Kat.  Bank  v.  Blakev,  (1906)  166  Ind.  427, 
76  N.  E.  529. 

But  where  the  relief  sought  is  of  an 
equitable  nature,  there  is  no  absolute  right 
to  a  jurv  trial.  Vollkommer  r.  Frank, 
(1905)  107  App.  Div.  594,  96  N.  Y.  S. 
.324.  ludgment  affirmed  (1907)  206  U.  S. 
521,  27  S.  Ct.  596,  51  U.  S.  (L.  ed.)  911; 
Evans  f.  National  Broadwav  Bank,  (1903) 
SS  App.  Div.  549,  85  N.  Y.  S.  101.  See 
also  In  re  Plant,  (1906)   148  Fed.  37. 

Remedy  by  injunction  pending  recovery. 
—  Under  the  rule  that  where  equity  will 
enforce  a  claim  to  specific  property,  an 
injunction  may  issue  pendente  lite  to  pre- 
vent a  transfer  that  would  interfere  with  « 
or  prejudice  the  ultimate  relief  to  which 
a  claimant  may  be  entitled,  it  has  been 
held  that  a  court  of  bankruptcy  will,  on 
proper  showing,  grant  an  injunction  to 
restrain  the  disposition  of  property  prefer- 
entiallv  transferred.    In  re  Kimball,  (W. 

D.  Pa.*  1899)  97  Fed.  29,  3  Am.  Bankr. 
Rep.  161;  In  re  Mills,  (E.  D.  N.  Y.  1910) 
179  Fed.  409;  Pyle  v.  Texas  Transport, 
etc.,  Co.,  (E.  D.  La.  1911)  185  Fed.  309. 

Defenses  in  general  —  Ewpense  in  con- 
nection "loith  preference. —  It  is  no  defense 
to  an  action  for  the  recovery  of  a  prefer- 
ence that  the  person  receiving  it  has  ex- 
pended money  thereon;  a  claim  of  that 
character  must  be  presented  for  allowance 
against  the  estate.  In  re  Xechamkus,  (E. 
D.  N.  Y.  1907)  155  Fed.  867,  19  Am. 
Bankr.  Rep.  189;  Ommen  t*.  Talcott,  (S.  D. 
N.  Y.  1909)  175  Fed.  269,  23  Am.  Bankr. 
Rep.  572. 
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Misconduct  of  creditor's  agent. —  The 
statute  contains  no  exceptions  to  the  effect 
that  a  preferred  creditor  may  hold  his 
advantage  provided  his  agent  and  the  in- 
solvent have  confidential  relations,  or  pro- 
vided his  agent  has  self-interests  antago- 
nistic to  a  disclosure  to  his  principal.  To 
interpolate  such  exceptions  is  beyond  the 
proper  sphere  of  statutory  construction 
and  violative  of  the  spirit  of  the  Act 
wherein  equality  of  distribution  of  the 
bankrupt's  inadequate  assets  is  a  prime 
object.  Campbell  v.  Balcomb,  (C.  C.  A, 
7th  Cir.  1910)    183  Fed.  766. 

Cross  hill  for  recovery  of  dividend. — 
A  court  of  equity,  in  a  suit  by  a  trustee 
in  bankruptcy  to  recover  a  preference,  will 
not  entertain  a  cross  bill  for  the  recovery 
by  defendant  of  the  amount  of  the  divi- 
dend to  which  he  claims  to  be  entitled  from 
the  bankrupt's  estate,  but  will  require  him 
to  prove  his  claim  in  the  Bankruptcy 
Court ;  but  it  may  permit  him,  on  the  giv- 
ing of  security,  to  retain  in  his  hands 
enough  of  the  amount  complainant  is  en- 
titled to  recover,  to  cover  his  dividend  in 
case  his  claim  shall  be  allowed.  Ommen 
r.  Talcott,  (S.  D.  N.  Y.  1909)  176  Fed. 
269,  23  Am.  Bankr.  Rep.  572. 

The  statute  of  limitations  for  the  insti- 
tution of  actions  on  open  accounts,  express 
or  implied,  as  set  forth  in  the  Georgia 
Civil  Code,  1910,  §§  4362,  4368,  does  not 
*PPly  t^  an  action  by  a  trustee  in  bank- 
ruptcy, under  section  606,  against  a  trans- 
feree for  value  of  goods  received  from  the 
bankrupt  in  payment  of  a  pre-existing  debt 
less  than  four  months  prior  to  the  filing 
of  the  petition  in  bankruptcy.  Arnold 
Grocerv  Co.  v.  Shackelford,  (1913)  140 
Ga.  585,  79  S.  E.  470. 

Res  judicata. —  An  adjudication  of  in- 
voluntary bankruptcy  upon  a  petition  al- 
leging a  preferential  transfer  as  an  act  of 
bankruptcy  does  not  conclude  the  trans- 
feree from  contesting  the  fact  in  a  subse- 
quent suit  against  him  by  the  trustee 
under  section  606.  Silvey  v.  Tift,  (1905) 
123  Ga.  804,  51  S.  E.  748,  1  L.  R.  A.  (N. 
S.)  386;  Pepperdine  v.  Bank  of  Seymour, 
(1903)   100  Mo.  App.  387,  73  S.  W.  890. 

Finding  on  creditors*  petition  not  res 
judicata  as  to  trustee. —  A  finding  on  a 
creditors'  petition  that  a  charge  of  prefer- 
ential transfer  of  property  by  the  alleged 
bankrupts  was  not  sustained,  is  not  an  ad- 
judication which  can  bind  a  trustee,  sub- 
sequently appointed  on  an  adjudication 
made  by  another  court,  in  a  suit  brought 
by  him  against  the  alleged  preferred  cred- 
itor to  recover  the  property.  In  re  Sears, 
(C.  C.  A.  2d  Cir.  1904)   128  Fed.  275. 

But  where  the  defendant  in  the  trustee's 
suit  had  filed  a  proof  of  debt  with  the 
referee  and  the  trustee  had  filed  objections 
thereto  on  the  ground  that  defendant  had 
received  a  preference,  the  findings  and 
judgment  in  the  proceedings  before  the 
referee  constituted  an  adjudication  of  the 
facts  as  to  whether  a  payment  was  a  void- 


able preference,  and  the  question  could 
not  thereafter  be  litigated  in  the  District 
Court.  While  the  referee  cannot  assume 
jurisdiction  over  the  question  in  the  first 
instance,  yet  if  a  claim  is  submitted  lo 
the  Bankruptcy  Court,  the  question  as  to 
whether  or  not  it  was  a  preference  is  in- 
cluded in  such  submission  when  the  ques- 
tion is  thereafter  raised  and  litigated  l>e- 
fore  the  referee  in  passing  upon  the  claim. 
In  re  Davidson,  (X.  D.  Cal.  1914)  211  Fed. 
687. 

Pleadings. —  The  pleadings  must  show 
all  the  essential  elements  of  a  voidable 
transfer  in  order  to  warrant  a  recovery. 
Deland  r.  Miller,  etc.,  Bank,  (1903)  11 
Am.  Bankr.  Rep.  744,  119  la.  368,  93  N. 
W.  304;  West  V.  Lahoma  Bank,  (1905) 
16  Am.  Bankr.  Rep.  733,  16  Okla.  608,  86 
Pac.  59;  Drew  v.  Myers,  (1908)  81  Neb. 
750,  116  N.  W.  781. 

To  entitle  a  trustee  in  bankruptcy  to 
recover  back  monev  collected  bv  a  creditor 
of  the  bankrupt  by  means  of  a  judgment 
recovered  within  four  months  of  the  filing 
of  the  petition  in  bankruptcy,  on  the 
ground  that  it  created  a  preference  void- 
able under  section  60  of  the  federal  Bank- 
ruptcy Act,  it  is  his  duty  to  aver  and  prove 
that  the  bankrupt  was  insolvent  at  the 
time  the  judgment  was  obtained.  No  pre- 
sumption arises  from  the  adjudication  in 
bankruptcy  that  the  debtor  was  insolvent 
at  the  time  the  judgment  was  obtained. 
McNeel  v.  Folk,  {W.  Va.  1914)  83  S.  E. 
192. 

In  an  action  by  a  trustee  to  recover  a 
payment  constituting  a  voidable  prefer- 
ence, an  averment  that  the  payment  was 
fraudulentlv  made  is  unnecessary.  Chisra 
V.  Friars  Point  Bank,  (Miss.  1900)  27  fc)0. 
610. 

An  allegation  in  a  complaint  by  a  trus- 
tee in  an  action  to  set  aside  as  a  voidable 
preference  a  mortgage  made  by  the  bank- 
rupt, which  describes  the  insolvent  at  the 
time  of  the  alleged  preference  as  "  in  fail- 
ing circumstances  and  unable  to  pay  all 
his  debts  in  full,"  is  not  a  sufficient  alle- 
gation of  his  insolvency.  Martin  v.  Bige^ 
low,  ( 1901 )  36  Misc.  298,  73  N.  Y.  S.  443. 

It  is  essential  to  allege  in  the  complaint 
that  the  transfer  or  pajment  complained 
of  will  have  the  effect  of  giving  the  cred- 
itor to  whom  it  was  made  a  greater  per- 
centage of  his  claim  out  of  the  bankrupt's 
estate  than  other  creditors  of  the  same 
class  will  obtain.  Utah  Ass'n  of  Credit- 
men  V.  Bovle  Furniture  Co.,  (1913)  43 
Utah  523,  136  Pac.  672. 

The  pleadings,  in  an  action  to  recover 
a  voidable  preference,  should  contain  a 
direct  averment  of  the  exact  amount  of 
the  unsecured  claims  and  should  also  show 
the  amoimt  of  preferred  debts,  or  debts 
entitled  to  priority,  if  any,  as  well  as  the 
amount  of  several  debts.  Grant  v.  Xa- 
tional  Bank  of  Auburn,  (N.  D.  N.  Y.  1012) 
197  Fed.  581. 

In   Kraver   r.    Abrahams,    (E.   D.    Pa. 
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1013)  203  Fed.  782,  a  statement  of  claim 
which  sought  to  recover  upon  the  grounds 
of  an  unlawful  preference  under  section 
606,  and  a  transfer  for  the  purpose  of 
liindering,  delaying,  and  defrauding  cred- 
itors under  section  67e,  was  held  not  de- 
murrable because  a  payment  may"  have 
been  made  at  the  same  time  a  preference, 
and  a  payment  made  with  intent  to  hinder, 
delay,  and  defraud  creditors. 

In  order  to  allege  a  voidable  preference 
where  the  act  complained  of  is  the  pro- 
curing of  or  suffering  a  judgment  to  be 
entered  against  the  bankrupt  in  favor  of 
any  person,  it  is  neoessarj',  among  other 
averments,  to  allege  that  at  the  time  of  the 
rendition  of  the  judgment  the  judgment 
debtor  was  insolvent,  and  that  by  suffer- 
ing said  judgment  to  be  entered  against 
him  he  intended  thereby  to  give  a  prefer- 
ence, and  that  the  judgment  creditor  had 
reasonable  cause  to  believe  that  the  judg- 
ment debtor  so  intended,  and  that  the 
judgment  creditors  benefiting  thereby 
woidd  receive  a  greater  percentage  of  their 
debt  than  other  creditors  of  the  same 
class.  Rodolf  v.  First  Xat.  Bank  of  Tulsa, 
(1912)  30  Okla.  631,  121  Pac.  629,  41 
L.  R.  A.  (X.  S.)  204. 

A  petition  dra\vn  under  the  provisions 
of  sections  60a-  and  60b,  which  fails  by 
proper  averments  to  charge  that  the  cred- 
itor receiving  or  benefiting  by  the  alleged 
voidable  preferences  at  the  time  had  rea- 
t«onable  cause  to  believe,  etc.,  as  expressed 
in  section  60b,  fails  to  state  a  cause  of 
action.  Rodolf  v.  First  Nat.  Bank  of 
Tulsa,  (1912)  30  Okla.  631,  121  Pac.  629, 
41  L.  R.  A.  (N.  S.)  204. 

It  is  not  necessary,  in  an  action  by  the 
trustee  to  set  aside  certain  transfers  under 
section  60b,  to  set  out  in  detail  the  proof 
of  the  allegations,  it  being  sufficient  to 
allege  that  the  transfers  had  the  effect 
referred  to  in  the  section,  and  that  the 
creditor  had  a  reasonable  ground  for  be- 
lieving that  a  preference  would  be  ef- 
fected. Crooks  V.  People's  Xat.  Bank, 
( 1899)  46  App.  Div.  335,  61  N.  Y.  S.  604. 

Pleadings  must  comply  with  practice 
where  suit  is  brought. —  It  is  well  settled 
that  a  proceeding  instituted  by  a  bank- 
rupt's trustee  to  set  aside  illegal  prefer- 
ences is  not  a  proceeding  in  bankruptcy, 
but,  while  ancillary  to  such  proceeding 
and  authorized  by  the  Bankruptcy  Act 
to  be  instituted  in  either  the  federal  Dis- 
trict Court  or  in  a  state  court  of  compe- 
tent jurisdiction,  it  must  be  governed,  so 
far  as  pleading  and  practice  is  concerned, 
by  the  laws  and  rules  of  the  court  wherein 
it  is  instituted.  Westall  v.  Avery,  (C.  C. 
A.  4th  Cir.  1909)  171  Fed.  626,  22  Am. 
Bankr.  Rep'.  673;  Exler  r.  American  Box 
Co.,  (1910)  226  Pa.  St.  384,  75  Atl.  661, 
134  A.  S.  R.  1067. 

Restoration  of  purchase  money. —  In 
Stem  V.  Louisville  Trust  Co..  ((.'.  C.  A. 
1901)  112  Fed.  501,  it  was  held,  under 
the  circumstances,  that  the  trustee  might 


recover  the  value  (less  the  amount  re- 
ceived by  him)  of  the  property  of  the 
bankrupt,  fraudulently  purchased  by  cer- 
tain creditors,  without  first  returning  the 
purchase  money. 

Evidence. —  **The  burden  of  proof  is  on 
the  trustee  in  bankruptcy,  seeking  to 
avoid  as  a  preference  a  transfer  of  prop- 
erty made  by  a  bankrupt,  to  prove  by 
sufficient  evidence  all  of  the  essential  ele- 
ments of  a  voidable  preference."  Per 
Connor,  J.,  in  In  re  Carlile,  (D.  C.  N.  C. 
1912)  199  Fed.  612.  To  the  same  point 
see  Tumlin  v.  Bryan,  (1908)  165  Fed. 
166,  91  C.  C.  A.  200,  21  L.  R.  A.  (N.  S.) 
960;  Kimmerle  t\  Farr,  (1911)  189  Fed. 
295,  111  C.  C.  A.  727;  Jn  re  Klein,  (C. 
C.  A.  6th  Cir.  1912)  197  Fed.  241;  In  re 
Pfaffinger,.  (W.  D.  Ky.  1906)  154  Fed. 
523;  Getts  r.  Janesville  Wholesale  Gro- 
cery Co.,  (W.  D.  Wis.  1908)  163  Fed.  417, 
21  Am.  Bankr.  Rep.  5;  Powell  v.  Gate 
Citv  Bank,  (C.  C.  A.  8th  Cir.  1910)  178 
Fed.  609;  Reber  r.  Shulman,  (E.  D.  Pa. 
1910)  179  Fed.  574;  Hackney  r.  Ray- 
mond Bros.  Clarke  O).,  (Xeb.  1903)  10 
Am.  Bankr.  Rep.  213;  Barbour  v.  Priest, 
(1880)  103  U.  S.  293,  26  U.  S.  (L.  ed.) 
478;  Crane  v.  Penny,  (1880)  2  Fed.  187; 
Parsons  r.  Topliff,  (1876)  14  Nat.  Bankr. 
Reg.   547. 

The  burden  of  proof  of  the  existence 
of  the  reasonable  cause  of  belief  that  the 
transaction  would  effect  a  preference  is 
upon  the  trustee.  Soule  v.  Ashton  First 
Xat.  Bank,  (1914)  26  Idaho  66,.  140  Pac. 
1098. 

Affirmative  defense. —  But  the  defend- 
ant assumes  the  burden  of  proving  an 
affirmative  defense  set  up  by  him.  Ommen 
r  Talcott,  (C.  C.  A.  2d  Cir.  1911)  188 
Fed.  401. 

Proof  of  insolvency  in  partnership 
cases. — A  trustee  in  bankruptcy  may  not 
recover  a  conveyance  of  partnership  prop- 
erty as  a  preference,  imless  it  is  shown 
that  the  partners,  as  individuals,  were 
insolvent  at  the  time  of  the  conveyance. 
Worrell  v,  Whitney,  (E.  D.  Pa.  1910)  179 
Fed.  1014;  Rodolf  r.  First  Xat.  Bank  of 
Tulsa,  (1912)  30  Okla.  631,  121  Pac.  629, 
41  L.  R.  A.  ( N.  S. )  204.  See  also  the 
annotation  under  section  5a. 

Establishing  the  existence  of  other  in- 
dividual creditors  is  not  essentitU  to  the 
prosecution,  by  the  trustee  of  a  bankrupt 
partnership,  of  a  pending  suit  to  avoid, 
as  constituting  a  preference  under  the 
state  law,  a  sale  by  an  individual  partner 
of  his  individual  property,  where,  under 
such  law,  partnership  and  individual 
creditors  have  a  coequal  right  to  pay- 
ment out  of  his  individual  estate.  Miller 
r  Xew  Orleans  Acid,  etc.,  Co.,  (1909) 
211  U.  S.  496,  29  S.  Ct.  176,  53  U.  S.  (L. 
ed.)  .300,  21  Am.  Bankr.  Rep.  416,  affirm- 
ing  (1906)    117  La.  821,  42  So.  329. 

A  decree  of  a  court  of  bankruptcy, 
ndjudicnfing  a  person  an  involuntary 
bankrupt,     v'»onclusively     establishes     his 
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insolvency  as  of  the  date  of  the  alleged 
act  of  insolvency  so  as  to  make  all  pay- 
ments to  creditors  after  that  date  voidable 
as  preferences.  Lazarus  v.  Eagen,  (M.  D. 
Pa.  1912)   206  Fed.  518. 

Determining  amount  of  preference. —  In 
In  re  Chaplin,  (1902)  115  Fed.  162, 
where  recovery  by  the  trustee  of  a  fraud- 
ulent and  voidable  preference  was  al- 
lowed on  general  equitable  principles,  the 
court,  in  determining  the  amount  of  the 
preference  deemed  fraudulent,  charged  the 
creditor  with  the  amount  of  a  note  at 
its  face  value  regardless  of  the  amount 
actually  received. 

As  to  measure  of  damages  in  suits  by 
the  trustee,  see  the  following  cases  under 
earlier  Bankruptcv  Acts:  Clarion  Bank 
V.  Jones,  (1874)  21  Wall.  326,  22  U.  S. 
(L.  ed.)  542;  Traders'  Nat.  Bank  t?. 
Campbell,  (1871)  14  Wall.  87,  20  U.  S. 
(Li.  ed.)  832;  Cookingham  r.  Morgan 
(1870)  7  Blatchf.  (U.  S.)  480;  Street  v. 
Dawson,  (1870)  4  Nat,  Bankr.  Reg.  207, 
23  Fed.  Gas.  No.  13,533;  Shuman  t\ 
Fleckenstein,  (1877)  4  Sawy.  (U.  S.) 
174. 

Recovery  of  interest.  —  Judgment  in 
favor  of  the  trustee  in  his  action  to  re- 
cover a  preference  may  properly  include 
interest  on  the  claim  from  the  commence- 
ment of  the  action,  for  such  commence- 
ment  is    itself   a   demand.     Kaufman   t\ 


Tredway,  (1904)  195  U.  S.  871,  25  S.  Ct. 

33,  49  U.  S.  (L.  ed.)   190. 

Decree  in  suit  in  Bankruptcy  Court* — 
If  the  trustee's  suit  against  a  creditor  to 
recover  a  preference  is  brought  in  the 
Bankruptcy  Court  itself,  the  decree 
against  the  defendant  may  avoid  circuity 
of  proceeding  and  direct  him  to  pay  over 
the  full  amount  of  his  preference,  with 
interest,  less  the  amount  of  the  dividend 
found  coming  to  him.  Page  v.  Rogers, 
(1909)  211  U.  S.  675,  29  S.  Ct.  159,  53 
U.  S.   (L.  ed.)   332. 

Hearing  on  appeal. —  Findings  of  fact 
in  a  state  court  upon  which  a  judgment 
in  favor  of  the  trustee  in  bankruptcy  to 
recover  an  alleged  unlawful  preference 
was  based  are  binding  upon  the  federal 
Supreme  Court  reviewing  by  writ  of  error 
the  judgment  of  the  state  court.  Eau 
Claire  Nat.  Bank  v.  Jackman,  (1907)  204 
U.  S.  522,  27  S.  Ct.  391,  51  U.  S.  (L.  ed.) 
596,  affirming  (1905)  125  Wis.  466,  104 
N.  W.  98,  115  A.  S.  R.  955. 

Whether  the  bankrupt  was  insolvent  al 
the  time  of  the  transaction  attacked,  and 
whether  the  creditor  had  "  reasonable 
cause  to  believe,"  etc.,  are  questions  of 
fact  on  which  "the  verdict  of  a  jury  in  a 
state  court  is  conclusive  on  the  federal 
Supreme  Court  on  a  writ  of  error.  Kauf- 
man V.  Tredway,  (1904)  195  U.  S.  271, 
25  S.  Ct.  33,  49  U.  S.  (L.  ed.)   190. 


c  [Set-off  of  new  credit  after  preference.]  If  a  creditor  has  been  pre- 
ferred, and  afterwards  in  good  faith  gives  the  debtor  further  credit  without 
security  of  any  kind  for  property  which  becomes  a  part  of  the  debtor's 
estates,  the  amount  of  such  new  credit  remaining  unpaid  at  the  time  of  the 
adjudication  in  bankruptcy  may  be  set  off  against  the  amount  which  would 
otherwise  be  recoverable  from  him.     [{1898)  30  Stat,  L.  562], 


Sight  of  set-off. —  Where  a  creditor 
who  has  been  preferred,  afterwards,  in 
good  faith,  extends  further  credit  with- 
out security,  for  property  which  becomes 
a  part  of  the  debtor's  estate,  the  unpaid 
amount  of  such  new  credit  may  be  set  off 
against  the  amount  which  would  other- 
wise be  recoverable  from  the  creditor  by 
reason  of  his  having  obtained  a  voidable 
preference.  Kaufman  r.  Tredwav,  (1904) 
195  U.  S.  271,  25  S.  Ot.  33,  49  U.  S.  (L. 
ed.)  190,  12  Am.  Bankr.  Rep.  685;  In  re 
Morrow,  (S.  D.  Ohio  1901)  134  Fed.  686, 
13  Am.  Bankr.  Rep.  392;  Price  v.  Derby- 
shire Coffee  Co.,  (1908)  21  Am.  Bankr. 
Rep.  280,  128  App.  Div.  472,  112  N.  Y. 
S.  830.  See  also  the  annotation  to  sec- 
tion 68*. 

"Good  faith"  and  "part  of  debtor's 
estates.  —  The  requirement  of  "  good 
faith "  excludes  any  arrangement  by 
which  the  creditor,  seeking  to  escape  lia- 
bility occasioned  by  the  preferenro  ho  lias 
received,  passes  money  or  property  over 
to  the  debtor  with  a  view  to  its  secretion 
until    after    the    bankruptcy    prfjceedings 


have  terminated,  or  with  some  other 
wrongful  purpose.  It  means  that  the 
creditor  must  not  act  in  such  a  way  as 
intentionally  to  defeat  the  Bankruptcy 
Act,  but  shall  let  the  debtor  have  the 
money  or  property  for  some  honest  pur- 
pose. And  the  requirement  that  it  shall 
become  a  part  of  the  debtor's  estate  ex- 
cludes cases  in  which  the  creditor  deliv- 
ered the  property  to  a  third  person  on 
the  credit  of  the  debtor,  or  delivered  it 
to  him  with  instructions  to  pass  it  on 
to  some  third  party.  But  the  use  of 
the  words  "  debtor  "  and  "  debtor's  "  in 
the  statute  instead  of  "  bankrupt "  and 
"  bankrupt's "  indicates  that  it  is  the 
nonpayment,  and  not  the  fact  that  the 
property  remains  a  part  of  the  estate 
until  the  time  of  bankruptcy,  which  en- 
titles the  creditor  to  a  set-oflf.  And  if 
the  creditor  has  acted  in  good  faith,  has 
extended  credit  without  security,  and  the 
money  or  property  has  actually  passed 
into  the  debtor's  possession,  the  creditor 
need  not  sliow  wJiat  disposition  thereof 
was   made   bv   the   debtor.     Kaufman    r. 
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Treclway,  (1904)    196  U.  S.  271,  26  S.  Ct. 
33,   49  U.   S.    (L.   ed.)    190. 

"Without  security  of  any  kind/'— It 
has  been  held  that  where  the  new  credit 
has  passed  the  limit  of  a  security  given 
therefor,  the  credit  in  excess  of  the  se- 
curity will  be  held  to  be  "without 
security  of  any  kind"  and  entitled  to  be 
set  off  against  the  amount  recoverable. 
In  re  Tanner,  6  Am.  Bankr.  Rep.  196. 

**  New  credit."  —  Before  there  can  be  a 
setoff  within  the  foregoing  section  there 
must  have  been  a  preference  prior  to  the 
extension  of  the  new  credit.  In  re 
Bailey,  (1901)  110  Fed.  928.  See  also 
In  re  Ratliff,  (1901)  107  Fed.  80;  Price 
r.  Derbyshire  Coffee  Co.,  (1908)  128  App. 
Div.  472,  112  N.  Y.  S.  830,  21  Am.  Bankr. 
Rep:  280. 

Where  a  check  given  in  part  payment 
of  a  debt  for  goods  sold  goes  to  protest 
and  remains  unpaid,  and  subsequently 
the  vendor  sells  other  goods  to  the  debtor 
on  credit,  and  the  debtor  makes  a  pay- 
ment on  account,  this  payment  constitutes 
a  preference,  and  the  debt  fpr  the  goods 
last  sold  is  not  a  "  new  credit "  as  it 
would  be  if  the  check  constituted  the 
preference.  In  re  Bailey,  (1901)  110 
Fed.  928. 

Word  "recoverable"  means  recoverable 
under  section  6ob. —  Prior  to  the  simul- 
taneous amendment  in  1903  of  sections 
57^  and  606  it  was  held  in  some  cases  that 
the  right  of  set-off  under  section  60c  must 
be  restricted  to  cases  wherein  the  trustee 
recovers  the  amount  of  the  preference 
from  the  creditor  under  the  provisions  of 
section  605.  In  re  Christensen,  (1900) 
101  Fed.  802;  In  re  Oliver,  (1001)  109 
Fed.  784;  In  re  Jones,  (1903)  123  Fed. 
128;  In  re  KeUer,  (1901)  109  Fed.  118; 
In    re     Abraham     Steers     Lumber     Co., 


(1901)  110  Fed.  738;  In  re  Ratliff. 
(1901)  107  Fed.  80;  In  re  Rosenberg, 
(S.  D.  N.  Y.  1901)  7  Am.  Bankr.  Rep. 
316. 

But  there  were  authorities  to  the  con- 
trary, these  holding  that  the  right  to  a 
set-off  under  section  60c  applied  to  the 
case  of  an  innocent  preference  which  the 
creditor  must  surrender  under  section 
57^  in  order  to  have  his  claim  allowed. 
In  re  Seckler,  (1901)  106  Fed.  484;  Mc- 
Key  t?.  Lee,  (C.  C.  A.  1901)  105  Fed. 
923;  In  re  Topliff,  (1902)  114  Fed.  323; 
Gans  f.  Ellison,  (C.  C.  A.  1902)  114 
Fed.  734;  C.  S.  Morev  Mercantile  Co.  v. 
Schiffer,  (C.  C.  A.  1902)  114  Fed.  447 
[approving  Peterson  v.  Nash,    (C.  C.  A. 

1901)  112  Fed.  3il;  In  re  Dickson,  (C. 
C.  A.  1901)  111  Fed.  726].  See  also  In 
re  Ryan,  (1900)  105  Fed.  760;  In  re 
Thompson,  (1902)  112  Fed.  651;  In  re 
Soldoskv,  (1901)  111  Fed.  611;  In  re 
Southern  Overalls  Mfg.  Co.,  (1901)  111 
Fed.  518,  afp/rmed  8\ib  nom.  Kahn  v.  Cone 
Export,  etc.,  Co.,  (C.  C.  A.  1902)  116 
Fed.  290.  But  section  57g  having  been 
subsequently  amended  (in  1903)  by  ex- 
pressly connecting  it  with  section  60&,  it 
seems  to  be  unquestionable  that  section 
00c  is  likewise  connected  with  section  606, 
as  held  in  the  cases  above  cited  in  the 
preceding  paragraph.  See  also  the  note 
to  section  57^. 

Paragraph  g  of  section  57,  and  para- 
graphs a,  &,  and  c  of  section  60  are 
closely  related.  They  are  parts  of  the 
system  which  aims  at  equality  between 
creditors  of  the  same  class.  They  should 
be  read  together  and  in  such  manner  as 
to  harmonize  the  several  clauses  of  each 
other  and  to  promote  the  general  scheme 
of  the  Act.     Gans  r.  Ellison,    (C.  0.  A. 

1902)  114  Fed.  737. 


d  [Pajnnents  to  attorneys  —  examination.]  If  a  debtor  shall,  directly  or 
indirectly,  in  contemplation  of  the  filing  of  a  petition  by  or  against  him, 
pay  money  or  transfer  property  to  an  attorney  and  counselor  at  law, 
solicitor  in  equity,  or  proctor  in  admiralty  for  services  to  be  rendered,  the 
transaction  shall  be  reexamined  by  the  court  on  petition  of  the  trustee  or 
any  creditor  and  shall  only  be  held  'valid  to  the  extent  of  a  reasonable 
amount  to  be  determined  by  tlie  court,  and  the  excess  may  be  recovered  by 
the  trustee  for  the  benefit  of  the  estate.     [  (1898)  30  Stat.  L.  562.] 


As  to 

Attorney  fees  as  expenses,  see  section 

62. 
Attorney  fees  as  entitled  to  priority, 
see  section  646    (3). 
A  payment   or  transfer  to   counsel  is 
iralid  to  the  extent  that  it  is  reasonable. 
It  is  neither  a  preference  under  section 
606,  nor  a  fraudulent  transfer  under  sec- 
tion 67r.     In  re  Wood,   (1908)   210  U.  S. 
246,  2S  S.  Ct.  621,  52  U.  S.  (L.  ed.)   1046, 
20  Am.  Bankr.  Rep.  1. 

"  What  is  meant  hy  the  statute  is  that 
a  debtor,  under  the  circumstances  therein 


described,  may  fully  pay  an  attorney  rea- 
sonable compensation  for  services  to  be 
rendered,  and  it  is  immaterial  whether 
the  payment  is  made  at  or  after  the  pro- 
fessional engagement  is  entered  into. 
Upon  the  re-examination  provided  for  by 
the  statute,  it  should  not  be  difficult  to 
determine  either  the  6ona  jidea  or  the 
reasonableness  of  the  charge.  In  this 
case,  the  attorney  acted  in  strict  accord 
with  his  professional  obligations,  and,  in- 
deed, his  fee  was  noticeably  moderate." 
In  re  Cummins,  (S.  D.  N.  Y.  1912)  196 
Fed.  224. 
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Preyious  services. —  A  payment  mrfde  by 
a  bankrupt  to  his  attorney  immediately 
prior  to  the  bankruptcy  for  services  pre- 
viously rendered,  so  far  as  the  question 
of  its  being  preferential  is  concerned, 
stands  upon  the  same  ground  as  a  pay- 
ment to  any  other  creditor.  Fn  re  Shieb- 
ler,  (E.  D.  N.  Y.  1908)  163  Fed.  546,  20 
Am.  Bankr.  Rep.  777. 

Section  64b  (3)  probably  bears  some 
relation  to  section  6od  as  to  the  character 
of  the  services  contemplated  by  the  lat- 
ter. See  In  re  Kross.  (S.  D.  N.  Y.  1899) 
96  Fed.  816,  h&lding  that  both  paragraphs 
**  are  to  be  construed  together";  In  re 
Habegger,  (8th  Cir.  1905)  139  Fed.  623, 
71  C.  C.  A.  607,  3  Anji.  Cas.  276.  See 
therefore  the  note  to  section  646  (3). 

"In  contemplation  of  the  filing  of  a 
petition.'' — *' Contemplation  thus  means 
more  than  the  knowledge  that  a  bank- 
ruptcy proceeding  either  by  or  against 
the  debtor  is  impending.  It  means  that 
in  making  the  transfer  the  debtor  is  in.- 
fluenced  by  the  possibility  or  imminence  of 
such  a  proceeding.  There  must  be  some  re- 
lation as  of  cause  and  effect  between 
knowledge  of  his  condition  and  the  trans- 
fer. The  latter  must  to  some  extent  at 
least  be  attributable  to  his  financial  con- 
dition. This  may  be  illustrated  by  gifts 
in  contemplation  of  death.  Such  are  not 
simply  gifts  made  in  light  of  the  possi- 
bility that  one  may  soon  die.  They  are 
made  because  of  a  consciousness  of  this 
fact.  In  the  case  both  of  contemplation 
of  death  and  in  contemplation  of  bank- 
ruptcy proceedings,  the  possibility  in 
each  case  must  be  upon  the  mind  as  an 
element  leading  to  the  result,  to  wit,  the 
transfer.  In  a  case  under  section  60d 
the  debtor  must  of  course  be  confronted 
with  the  possibility  of  a  bankruptcy  pro- 
ceeding. But  there  must  be  more.  There 
must  be  a  transfer  induced  at  least  to 
some  extent  by  such  a  situation."  Tripp 
V.  Mitschrich,  (C.  C.  A.  8th  Cir.  1914) 
211  Fed.  424,  holding  that  a  contract  by 
the  debtor,  three  days  after  a  fire,  with 
an  attorney  to  collect  insurance  policies 
held  on  a  stock  of  goods  destroyed  and 
upon  which  liability  was  being  questioned 
by  the  insurance  companies,  is  a  proceed- 
ing in  the  usual  course  of  business  having 
no  necessary  relationship  to  bankruptcy, 
and  such  a  contract  cannot  of  itself  jus- 
tify the  conclusion  that  it  was  made  in 
contemplation  of  the  filing  of  a  bank- 
ruptcy petition  either  by  or  against  the 
deJbtor;  and  that  the  additional  fact  that 
five  days  after  the  transfer  certain  cred- 
itors filed  proceedings  in  bankruptcy 
against  the  debtor  does  not  of  itself  raise 
the  presumption  that  the  debtor  in  mak- 
ing the  transfer  was  acting  in  contempla- 
tion of  bankruptcy. 

Fees  paid  to  an  attorney  by  the  as- 
signeea  under  a  general  assignment  made 
by  the  bankrupt  for  services  performed 
before  proceedings  in  bankruptcy  were  in- 


stituted do  not  fall  within  the  purview 
of  this  section.  In  re  GeUer,  (D.  C.  N. 
J.   1914)    216  Fed.  568. 

Services  rendered  after  institution  of 
proceedings.  —  *'  Section  60d  relates  to 
services  to  be  rendered  while  the  debtor 
is  in  '  contemplation  of  bankruptcy '  and 
not  to  serviceH  to  be  rendered  alter  bank- 
ruptcy proceedings  are  commenced;"  it 
does  not  cover  services  rendered  in  resist- 
ing the  creditor's  petition  for  an  adjudi- 
cation of  bankruptcy.  Pratt  v,  Bothe, 
(C.  C.  A.  6th  Cir.  1904)  130  Fed.  670, 
12  Am.  Bankr.  Rep.  529. 

Section  60d  refers  solely  to  services 
germane  to  the  purposes  of  the  Bank- 
ruptcy Act  which  were  to  be  and  were  in 
fact  rendered  prior  to  the  bankruptcy. 
In  re  Stolp,  (E.  D.  Wis.  1912)  199  Fed. 
488. 

Only  for  serrices  beneficial  to  estate. — 
The  pi^yments  or  transfer  to  which  sec- 
tion d  gives  qualified  protection  are 
only  for  services  such  as  are  in  their  na- 
ture beneficial  to  the  estate  of  the  bank- 
rupt, or  such  as  are  required  to  be  per- 
formed by  the  bankrupt  muler  the 
provisions  of  the  Bankruptcy  Act.  They 
would  not  extend  to  services  in  attempt- 
ing to  settle  the  financial  difficulties  of 
the  bankrupt  out  of  the  Bankruptcy 
Court  and  in  opposition  to  bringing  the 
estate   before   the   court,   nor  to   services 

Serformed  on  behalf  of  the  bankrupt  in 
efending  him  from  criminal  prosecu- 
tions. In  re  Habegger,  (8th  Cir.  1905) 
139  Fed.  623,  71  G.  C.  A.  607,  3  Ann. 
Cas.  276  and  note.  See  also  Randolph  r. 
Scruggs,  (1903)  190  U.  S.  533,  23  S.  Ct. 
710,  47  U.  S.  (L.  ed.)   1165. 

Re-examination  of  payment  or  transfer 
made  to  attorney. —  Section  60d  "  recog- 
nizes the  temptation  of  a  failing  debtor 
to  deal  too  liberally  with  his  property  in 
employing  counsel  to  protect  him  in  view 
of  financial  reverses  and  probable  failure. 
It  recognizes  the  right  of  such  a  debtor 
to  have  the  aid  and  advice  of  counsel, 
and,  in  contemplation  of  bankruptcy  pro- 
ceedings which  shall  strip  him  of  his 
property,  to  make  provisions  for  reason- 
able compensation  to  his  counsel.  And. 
in  view  of  the  circumstances,  the  Act 
makes  provision  that  the  Bankruptcy 
Court  administering  the  estate  may,  if 
the  trustee  or  any  creditor  question  the 
tiansaction,  re-examine  it  with  a  view  to 
a  determination  of  its  reasonableness." 
In  re  Wood,  (1908)  210  U.  S.  246,  28  S. 
Ct.  621,  62  U.  S.  (L.  ed.)  1046.  20  Am. 
Bankr.  Rep.  1.  And  see  to  the  same  efi'ect 
In  re  Humphreys,  (E.  D.  N.  C.  1916) 
221  Fed.  997;  In  re  Kross,  (S.  D.  N.  Y. 
1899)  96  Fed.  816,  3  Am.  Bankr.  Rep. 
187;  In  re  Lewin,  (D.  C.  Vt.  1900)  103 
Fed.  850,  4  Am.  Bankr.  Rep.  632;  Pratt 
r.  Bothe,  (C.  C.  A.  6th  Cir.  1904)  130 
Fed.  670,  12  Am.  Bankr.  Rep.  529;  In  re 
Habegger,  (8th  Cir,  1905)  139  Fed.  623, 
71  C.  C.  A.  607,  15  Am.  Bankr.  Rep.  198; 
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In  re  Shiebler,  (E.  D.  N.  Y.  1908)  163 
Fed.  645,  20  Am.  Bankr.  Rep.  777;  Furth 
V.  Stahl,  (1903)  10  Am.  Bankr.  Rep.  442, 
205   Pa.  St.   439,  55   Atl.   29. 

Determination  of  reasonableness. —  The 
provisions  of  section  60d,  although  aimed 
at  the  recovery  of  undue  pa^nnents  for 
'*  services  to  be  rendered,"  are  analogous 
in  80  far  as  they  give  the  court  an  oppor- 
tunity to  determine  what  allowance  shall 
be  made,  with  the  provisions  of  section 
646  (3)  ;  hence,  proceedings  to  test  the 
propriety  of  payments  to  an  attorney  for 
all  services,  namely,  those  rendered  be- 
fore the  payment  as  well  as  those  services 
to  be  rendered  in  the  bankruptcy  proceed- 
ing itself,  should  be  taken  in  the  form  of 
a  motion  to  fix  the  allowance,  and  for  an 
order  directing  the  return  of  the  balance, 
unless  an  issue  is  raised.  In  re  Shiebler, 
(E.  D.  N.  Y.  1908)  163  Fed.  545,  20  Am. 
Bankr.  Rep.  777. 

Jurisdiction. —  For  an  attorney's  fee  for 
services  to  be  rendered  in  contemplation 
of  bankruptcy  the  Act  makes  specific  pro- 
vision in  the  subdivision,  and  the  amount 
thus  attempted  to  be  used  in  contempla- 
tion of  bankruptcy  proceedings  is  subject 
to  revision  in  the  court  of  original  juris- 
diction and  not  elsewhere.  Lazarus  v. 
Prentice,  (1914)  234  U.  S.  263,  34  S.  (^. 
Sol,  58  U.  S.    (L.   ed.)    1305. 

In  summary  proceedings  instituted  by 
the  trustees  in  bankruptcy  the  District 
Court  has  jurisdiction  to  fix  and  deter- 
mine the  petitioner's  compensation  for 
professional  services  rendered  and  to  be 
rendered  to  the  bankrupt.  Lazarus  v. 
Harding,  (C.  C.  A.  5th  Cir.  1916)  223 
Fed.  50. 

A  state  court  has  no  jurisdiction  to  re- 
examine the  reasonableness  of  an  attor- 
ney's compensation  under  section  60d. 
In  re  Wood,  (1908)  210  U.  S.  246,  28 
S.  Ct.  621,  52  U.  S.  (L.  ed,)  1046,  20  Am. 
Bankr.  Rep.  1;  Swartz  v.  Frank,  (1904) 
183  Mo.  439,  82  S.  VV.  60. 

Jurisdiction  extends  to  nonresident 
attorneys. —  The  jurisdiction  of  the  Bank- 
ruptcy Court  extends  to  a  case  where  the 
counsel  concerned  are  nonresidents  of  the 
state  and  district,  and  where  the  trans- 
action occurred,  and  the  notice  of  the  pro- 
ceeding was  served,  outside  the  district. 
In  re  Wood,  (1908)  210  U.  S.  246,  28 
S.  Ct.  621,  52  U.  S.  (L.  ed.)  1046,  20  Am. 
Bankr.   Rep.   1. 

Ancillary  jurisdiction. — It  has  been  held 
that  a  trustee  in  bankruptcy  cannot  main- 
tain a  plenary  suit  in  a  court  of  bank- 
ruptcy to  recover,  in  another  jurisdiction, 
excessive  payments  or  transfers  to  counsel 
made  by  a  bankrupt,  in  contemplation  of 
bankruptcy  proceedings,  for  services  to  be 
rendered,  where  that  court  has  made  no 
order  in  the  proceeding  authorized  by  sec- 
tion 60rf  to  re-examine  and  reduce  such 
j)avment8  or  transfers.  In  re  Wood, 
(1908)  210  U.  S.  246.  28  S.  Ct.  621,  52 
U.  S.  (L.  ed.)  1046,  20  Am.  Bankr.  Rep.  1. 


See  section  2  (20),  which  was  added  by 
the  amendment  of  1910,  providing  for  the 
exercise  of  ancillary  jurisdiction. 

Where  the  attorney  claims  a  lien  for  the 
amount  held  by  him,  and  it  is  found  as  a 
fact  that  the  money  was  not  transferred  to 
him  "  in  contemplation  of  the  filing  of  a 
petition,"  within  the  meaning  of  sec- 
tion 60<2,  and  neither  the  bandkrupt  nor 
his  trustee  ever  had  possession  of  the 
money  in  dispute,  it  constitutes  a  con- 
troversy in  which  the  attorney  claims 
adversely  and  in  which  he  is  entitled  to 
have  his  rights  tested  by  plenary  proceed- 
ings, and  the  Bankruptcy  Court  has  no 
jurisdiction  to  proceed  summarily  under 
section  60d.  Tripp  v.  Mitschrich,  (8th 
Cir.  1914)   211  Fed.  424,  128  C.  C.  A.  96. 

Notice. —  Such  notice,  by  mail  or  other- 
wise, as  the  court  shall  direct,  of  the  pro- 
ceeding taken,  under  section  60d,  is  suffi- 
cient, provided  an  opportunity  is  given  to 
appear  and  contest  the  reasonableness  of 
the  charges.  In  re  Wood,  (1908)  210 
U.  S.  246,  28  S.  Ct.  621,  52  U.  S.  (L.  ed.) 
1046,  20  Am.  Bankr.  Rep.  1. 

"  On  petition  of  the  trustee  "  the  trans- 
action may  be  re-examined  by  a  referee, 
to  whom  the  petition  has  been  referred 
for  that  purpose,  without  formal  service 
of  process  on  the  attorney  concerned;  rea- 
sonable notice  given  by  mail  is  sufficient, 
and  the  attorney  cannot  demand,  as  of 
right,  a  copy  of  the  petition  and  the  order 
of  court  thereon.  In  re  Lewin,  (1900) 
103  Fed.  850. 

It  is  plain  that  it  was  in  the  mind  of 
Congress  to  make  the  adjustment  of  attor- 
ney's fees,  as  covered  by  section  60d,  no 
elaborate  or  plenary  proceeding.  The 
Bankruptcy  Court  alone  in  the  first  in- 
stance has  jurisdiction  to  pass  upon  the 
justice  of  the  fee,  and  it  has  such  juris- 
diction only  when  the  matter  is  presented 
in  such  a  manner  as  to  fully  advise  the 
respondent  of  the  investigation.  In  re 
Raphael,  (C.  C.  A.  7th  Cir.  1911)  192 
Fed.  874. 

The  right  to  trial  by  jury  in  suits  at 
common  law,  secured  by  U.  S.  Const.,  7th 
Amend.,  is  not  infringed  by  the  proceed- 
ing authorized  by  section  60d,  In  re 
Wood,  (1908)  210  U.  S.  246,  28  S.  Ct.  621, 
52  U.  S.  (L.  ed.)  1046,  20  Am.  Bankr. 
Rep.  1. 

Summary  order  for  restoration  to  tnis- 
tec. — After  the  filing  of  a  petition  by  cred- 
itors for  involuntary  bankruptcy  the  attor- 
ney for  the  bankrupt  stated  that  he  would 
take  for  his  services  the  goods  upon  cer- 
tain shelves  in  the  store,  the  bankrupt 
either  assenting  or  not  refusing,  and  ad- 
vised the  filing  of  a  voluntary  petition  in 
bankruptcy  Such  petition  was  filed  by 
the  bankrupt, —  with  schedules  wherein 
the  goods  so  selected  by  the  attorney  were 
invoiced  as  of  the  value  of  $100,  and  held 
for  attorney's  fees, —  and  adjudication  was 
entered  thereupon.  The  goods  were  not 
removed  until  after  the  adjudication,  but 
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before  the  appointment  of  a  truBtee.  It 
was  held  that  there  had  been  no  "  trans- 
fer "  within  the  meaning  of  section  60d 
and  that  the  property  having  been  re- 
moved when  in  oitstodia  leg  is,  the  trustee 
waa  entitled,  on  the  authority  of  White 


V.  Schloerb,  (1900)  178  U.  S.  542,  20 
S.  Ct.  1007,  44  U.  S.  (L.  ed.)  1183,  to  an 
order  for  the  immediate  restoration 
thereof.  In  re  Corbett^  (1900)  104  Fed. 
872. 


Chapter  VIL 


ESTATES. 

■ 

Seo.  61.  Depositories  for  Money. —  a  Courts  of  bankruptcy  shall  desig- 
nate, by  order,  banking  institutions  as  depositories  for  the  money  of  bank- 
rupt estates,  as  convenient  as  may  be  to  the  residences  of  trustees,  and  shall 
require  bonds  to  the  United  States,  subject  to  their  approval,  to  be  given 
by  such  banking  institutions,  and  may  from  time  to  time  as  occasion  may  re- 
quire, by  like  order  increase  the  number  of  depositories  or  the  amount  of  any 
bond  or  change  such  depositories.    [  (1898)  30  Stat.  L,  562.'] 


As  to  duties  of  trustee  with  reference  to 
deposits  and  disbursements  of  fimds,  see 
section  47a  (3)  and  (4). 

Duty  to  designate  depositories. —  Sec- 
tion 61  of  the  Bankruptcy  Act  makes  it 
the  duty  of  courts  of  -bankruptcy  to  desig- 
nate, by  order,  banking  institutions  as 
depositories  of  funds  of  bankrupt  estates, 
and  to  require  of  them  bonds  for  the  safe- 
keeping and  forthcoming  thereof.  Huttig 
Mfg.  Co.  V.  Edwards,  (C.  C.  A.  8th  Cir. 
1908}    160  Fed.  619,  20  Am.  Bankr.  Hep. 

Deposit  creates  relation  of  debtor  and 
creditor  with  depository. —  Where  a  re- 
ceiver or  other  officer  of  a  court  of  bank- 
ruptcy deposits  money  in  a  designated  de- 
pository, the  same  relation  of  debtor  and 
creditor  is  created  as  in  the  case  of  an 
ordinary  bank  deposit;  so  that  the  Bank- 
ruptcy Court  no  longer  has  the  same  juris- 
diction over  it  as  it  has  over  funds  or 
property  in  the  possession  of  a  receiver 
or  trustee.  In  re  Bologh^  (S.  D.  N.  Y. 
1911)  185  Fed.  825,  25  Am.  Bankr.  Rep. 
726. 

Deposits  in  other  institutions  renders 
officet  liable. —  To  deposit  the  funds  of  a 
bankrupt  estate  in  any  bank  other  than  a 
designated  depository  renders  the  officers 
making  such  deposit  liable.  In  re  Hoyt, 
(E.  D.  N.  C.  1903)  119  Fed.  987,  9  Am. 
Bankr.  Rep.  574. 

£ffe€t  of  failure  of  depository. —  Where 


a  state  trust  company,  prior  to  failure, 
had  been  appointed  a  depository  for  bank- 
ruptcy funds,  the  question  whether  de- 
posits made  by  trufiftees  in  bankruptcy 
were  entitled  to  preference,  under  R.  S. 
sec.  3466,  title  CijaMS,  giving  preference 
to  debts  due  the  United  States,  is  solely 
within  the  jurisdiction  of  the  state  Su- 
preme Court,  and  cannot  be  determined 
on  a  motion  in  bankruptcy  for  an  order 
requiring  the  superintendent  of  banks  to 
pay  out  such  deposits.  In  re  Bologh, 
(S.  D.  N.  Y.  1»11)  185  Fed.  825,  25  Am. 
Bankr.  Rep.  726. 

Thus,  where  a  depository  of  bankruptcy 
funds  executed  a  bond  to  the  United  States 
to  pay  out  all  moneys  deposited  with  it 
in  such  depository  only  as  provided  by 
the  Acts  of  Congress  and  the  rules  of 
court  applicable  thereto,  and  to  abide  by 
all  lawful  orders  and  decrees  of  the  court, 
it  was  held  that  such  provisions  applied 
only  to  the  depository  while  in  possession 
of  its  own  assets  ana  conducting  its  ordi- 
nary business,  and  did  not  confer  on  the 
Bankruptcy  Court  power  to  make  sum- 
mary orders  for  the  payment  of  deposits 
made  with  the  trust  company  by  receivers 
and  trustees  in  bankruptcy,  after  the  trust 
company  had  passed  into  the  hands  of  the 
state  superintendent  of  banks  for  liquida- 
tion. In  re  Bologh,  (S.  D.  N.  Y.  1911) 
1S5  Fed.  825,  25  Am.  Bankr.  Bep.  726. 


Sec.  62.  Expenses  of  Administering  Estates. — a  The  actual  and 
necessary  expenses  incurred  by  officers  in  the  administration  of  estates  shall, 
except  where  other  provisions  are  made  for  their  payment,  be  reported  in 
detail,  under  oath,  and  examined  and  approved  or  disapproved  by  the 
court.  If  approved,  they  shall  be  paid  or  allowed  out  of  the  estates  in 
which  they  were  incurred.    [  {,1898)  30  Stat.  L.  562.] 
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Coet   of   prefiervrng   estate,    see    sec- 
tion 64&  ( 1 ) . 
Ooat  of  administration,  etc.,  see  sec- 
tion 646  (3). 
Expense  on  application  to  take  posses- 
sion of  assets,  see  section  3e. 
Sizpense    of    creditors    in    preserving 
estate    when    transferred    or    con- 
cealed, see  section  645  (2). 
Re-examination  of  payment  made  to 
attorney,  see  section  60c?. 
Economical  administration. — "  The  obvi- 
ous policy  of  the  present  Act,  manifest 
throughout  all   its  provisions  respecting 
fees  and  commissions,  is  to  reduce  to  the 
lowest  minimum  the  expenses  of  adminis- 
tration."     In  re  J.  W.  Harrison  Mercan- 
tile Co.,  (1899)  96  Fed.  123. 

Necessary  expenses  allowed. — The  actual 
and  necessary  expenses  incurred  by  officers 
in  the  administration  of  the  estate  are, 
subject  to  the  approval  of  the  court,  allow- 
able, fn  re  Stotts,  (S.  D.  la.  1899)  93 
Fed.  438,  1  Am.  Bankr.  Rep.  641;  In  re 
J.  W.  Harrison  Mercantile  Co.,  (W.  D. 
Mo.  1899)  95  Fed.  123,  2  Am.  Bankr.  Rep. 
420;  In  re  Carolina  Cooperage  Co.,  (E.  D. 
X.  C.  1899)  96  Fed.  604,  3  Am.  Bankr. 
Rep.  154;  In  re  Adams  Sartorial  Art  Co., 
(D.  C.  Colo.  1900)  101  Fed.  215,  4  Am. 
Bankr.  Rep.  107;  In  re  Smith,  (E.  D. 
X.  C.  1901)  108  Fed.  39,  5  Am.  Bankr. 
Rep.  659;  In  re  Wiessner,  (E.  D.  N.  Y. 
1902)  115  Fed.  421,  8  Am.  Bankr.  R^. 
415;  In  re  Lang,  (W.  D.  Tex.  1904)  127 
Fed.  755,  11  Am.  Bankr.  Rep.  794;  In  re 
Hatcher,  (W.  D.  Tex.  1906)  145  Fed.  658, 
16  Am.  Bankr.  Rep.  722;  In  re  Ketterer 
Mfg.  Co.,  (M.  D.  Pa.  1907)   155  Fed.  987, 

19  Am.  Bankr.  Rep.  646;  In  re  T.  E.  Hill 
Co.,  (C.  C.  A.  7th  Cir.  1907)   159  Fed.  73, 

20  Am.  Bankr.  Rep.  73;  In  re  Faulhaber 
Stable  Co.,  (C.  C.  A.  2d  Cir.  1909)  170 
Fed.  68,  22  Am.  Bankr.  Rep.  381 ;  In  re 
Fidler,  (M.  D.  Pa.  1909)  172  Fed.  632,  23 
Am.  Bankr.  Rep.  16;  In  re  Vulcan  Foun- 
dry, etc.,  Co.,  (C.  C.  A.  3d  Cir.  1910)  180 
Fed.  671;  In  re  Havens,  (E.  D.  N.  Y. 
1910)  182  Fed.  367;  Wilson  v.  Pennsyl- 
vania Trust  Co.,  (C.  C.  A.  3d  Cir.  1902) 
114  Fed.  742,  8  Am.  Bankr.  Rep.  169; 
Matter  of  National  Mercantile  Agency, 
(S.  D.  N.  Y.  1903)  11  Am.  Bankr.  Rep. 
451;  Matter  of  Meis,  (W.  D.  Ky.  1907) 
18  Am.  Bankr.  Rep.  104 ;  Matter  of  Marks, 
(S.  D.  Ga.  1909)  22  Am.  Bankr.  Rep.  54. 

Necessary  traveling  expenses,  hotel  hills, 
amounts  paid  stenographers  and  for  other 
expenses  may  be  allowed  by  special  order 
of  the  judge,  when  a  detailed  account 
thereof,  verified  by  the  referee  that  they 
were  necessarily  and  actually  incurred, 
and  showing  the  amount  paid  by  him 
therefor,  is  returned  to  the  Bankruptcy 
Court  (with  proper  vouchers  v/hen  they 
can  be  procured),  as  provided  by  the  Gen- 
eral Orders  Xos.  10,  16,  and  35.  In  re 
Daniels,  (N.  D.  la.  1904)  130  Fed.  597. 
12  Am.  Bankr.  Rep.  '446. 


The  cost  of  the  puhKoation  of  notices  is 
properly  chargeable  to  the  bankrupt  or  his 
estate  imder  the  General  Order  Xo.  35  ( 2 ) . 
In  re  Dixon,  (D.  C.  Cal.  1902)  114  Fed. 
675. 

A  bankrupt  who  advances  the  money 
necessary  to  pay  for  the  issuance  and  pub 
Heat  ion  of  notices  of  his  application  for 
discharge  is  entitled,  under  General  Order 
No.  10,  to  repayment  of  the  same  out  of 
the  cstatf;  as  part  of  the  costs  of  adminis- 
tration. In  re  Daniels,  (N.  D.  la.  1904) 
130  Fed.  597,  12  Am.  Badkr.  Rep.  446; 
In  re  Hatcher,  ( W.  D.  Tex.  1906)  146  Fed. 
658.  16  Am.  Bankr.  Rep.  722. 

Unavoidable  loss,  —  The  trustee  may 
properly  be  allowed  for  unavoidable  losses 
of  sinall  sums,  to  the  estate,  through  hia 
inability  to  collect  from  purchasers.  In  re 
Dimm,  (M.  D.  Pa.  1906)  146  Fed.  402, 
17  Am.  Bankr.  Rep.  119. 

Trustee*s  attendance  at  sales. —  A  trus- 
tee in  bankruptcy  is  entitled  to  an  allow- 
ance in  his  accounts  for  personal  services 
rendered  by  him  in  attending  and  assisting 
in  continuous  auction  sales,  by  means  of 
which  the  bankrupt's  stock  of  goods  was 
disposed  of  to  the  substantial  advantage 
of  the  estate;  and  for  his  necessary  per- 
sonal expenses  while  so  doing.  In  re 
Dimm,  (D.  C.  Pa.  1906)  146  Fed.  402, 
17  Am.  Bankr.  Rep.  119. 

Appraiser's  fees. —  In  the  ordinary  case 
appraisers  of  a  bankrupt's  estate  are  enti- 
tle to  but  five  dollars  a  day  for  three 
days;  the  trustee  being  required  to  justify 
any  greater  allowance.'  In  re  Fidler, 
(M.  D.  Pa.  1909)  172  Fed.  632,  23  Am. 
Bankr.  Rep.  16. 

Expense  of  carrying  out  bankrupts  con- 
tract.—  Expenditures  made  by  a  receiver 
and  trustee  of  a  l>ankrupt's  estate  for  the 
sole  benefit  of  general  creditors,  in  carry- 
ing out  contracts  of  the  bankrupt  which 
were  thought  to  be  profitable,  are  not 
costs  of  administration.  In  re  Bourlier 
Cornice,  etc.,  Co.,  (W.  D.  Ky.  1905)  133 
Fed.  958,  13  Am.  Bankr.  Rep.  585. 

Expense  of  creditor  attending  on  re- 
examination of  oUUm. —  Where  an  order 
is  made  on  petition  of  a  trustee  for  the 
re-examination  of  a  claim  previously  al- 
lowed to  a  creditor  who  resides  at  a  dis- 
tance, and  he  is  required  to  appear  before 
the  referee  for  examination,  he  may  prop- 
erly be  allowed  his  expenses  if  his  claim 
is  finally  allowed.  In  re  Watkinson, 
IE.  D.  Pa.  1904)  130  Fed.  218,  12  Am. 
Bankr.  Rep.  370. 

Money  loaned  to  a  receiver  in  excess  of 
the  sum  authorized  by  the  court  will  hind 
the  estate  only  upon  a  showing  that  the 
proceeds  were  used  in  conducting  its  busi- 
ness, and  then  only  ratably  with  the 
claims  of  other  creditors  of  the  receiver. 
In  re  Burkhalter,  (N.  D.  Ala.  1910)  182 
Fed.  353. 

UnnervHsary  expense, —  Items  of  expense 
incurred  by  accountants  for  entertainment 
and  unusual  hotel  bills  and  Pullman  fares 
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are  not  properly  chargeable  against  the 
estate  of  a  bankrupt,  and  will  be  dis- 
allowed. Matter  of  Marks,  (8.  D.  Ga. 
1909)  22  Am.  Bankr.  Rep.  54. 

Ea^penae  for  rent. —  Necessary  expense 
for  rent,  incurred  by  the  trustee,  receiver, 
or  marshal;  is  included  in  the  expense  of 
administering  the  estate  and  properly  pay- 
able therefrom.  Wilson  v,  Pennsylvania 
Trust  Co.,  (C.  C.  A.  3d  Cir.  1902)  114 
Fed.  742,  8  Am.  Bankr.  Rep.  169;  In  re 
Hinokel  Brewing  Co.,  (N.  D.  N.  Y.  1903) 
123  Fed.  942,  10  Am.  Bankr.  Rep.  484; 
In  re  Luckenbill,  (£.  D.  Pa.  1904)  127 
Fed.  984,  11  Am.  Bankr.  Rep.  455;  In  re 
Grignard  Lith.  Co.,  (E.  D.  N.  Y.  1907) 
155  Fed.  699,  19  Am.  Bankr.  Rep.  101; 
In  re  Youdelman-Walsh  Foundry  Co., 
(E.  D.  N.  Y.  1909)  166  Fed.  381,  21  Am. 
Bankr.  Rep.  509. 

The  landlord  of  premises  leased  by  the 
bankrupt  and  afterward  occupied  by  the 
trustee  for  the  storage  of  estate  goods 
until  they  can  be  sold  is  entitled  to  com- 
pensation for  the  use  of  the  premises,  such 
compensation  forming  part  of  the  costs  of 
preserving  and  administering  the  estate, 
and,  if  the  trustee  has  no  cash  on  hand 
to  pay  the  same,  the  court  will  order  him 
to  sell  sufficient  personal  property  there- 
for, this  claim  of  the  landlord  taking  pri- 
ority over  that  of  the  bankrupt  to  his 
exemptions.  In  re  Grimes,  (1899)  96 
Fed.  529.  See  also  In  re  Jefferson,  ( 1899) 
93  Fed.  948. 

Rent  cUlowed  on  quantum  meruit. — 
Where  the  receiver  or-  trustee  continues 
to  occupy  premises  leased  by  the  bank- 
rupt without  agreement  as  to  rent,  the 
landlord  is  entitled  to  rent  on  a  quantum 
meruit.  In  re  Grignard  Lith.  Co.,  (E.  D. 
N.  Y.  1907)  155  Fed.  699,  19  Am.  Bankr. 
Rep.  101 ;  In  re  Youdelman-Walsh  Foundry 
Co.,  (E.  D.  N.  Y.  1909)  166  Fed.  381,  21 
Am.  Bankr.  Rep.  509.  See  also  In  re 
Lukenbill,  (E.  D.  Pa.  1904)  127  Fed.  984, 
11  Am.  Bankr.  Rep.  455. 

Clerk  hire  for  referee. —  A  referee  is 
justified  in  hiring  a  cleric  to  help  him  on 
his  work,  and  may  charge  his  hire  against 
the  various  estates  which  come  before  him. 
In  re  Tebo,  (1900)  101  Fed.  419.  But 
see  In  re  Carolina  Cooperage  Co.,  (1899) 
96  Fed.  950,  where  it  was  held  that  there 
is  no  authority  for  the  hire  of  a  clerk 
by  the  referee,  and  the  item  for  "  clerical 
aid  "  was  disallowed. 

Referee's  accounts. —  The  referee  having, 
as  required  by  General  Order  No.  26,  duly 
kept  and  returned  his  account  under  oath 
to  the  court,  with  proper  vouchers,  and 
the  account  having  been  approved,  and  the 
estate  distributed  before  exceptions  to  the 
referee's  account  were  presented,  it  r'as 
held  that  the  exceptions  would  not  oe 
heard  bv  the  court.  In  re  Tebo,  (1900) 
101  Fed.  419.  And  see  as  to  referee's  ex- 
penses the  note  to  section  40a. 

The  expenses  of  an  assignee  for  the 
benefit  of  creditors,  in  so  far  as  thev  have 


been  incurred  for  the  preservation  or  for 
the  benefit  of  the  bankrupt  estate,  may 
be  allowed.  Randolph  v.  Scruggs,  ( 1903) 
190  U.  S.  533,  23  8.  Ct.  710,  47  U.  S. 
(L.  ed.)  1165;  Summers  v.  Abbott,  (Sth 
Cir.  1903)  122  Fed.  36,  58  C.  C.  A.  352; 
In  re  Byerly,  (M.  D.  Pa.  1904)  128  Fed. 
637,  12  Am.  Bankr.  Rep.  186. 

Expense  incurred  in  state  court. —  The 
federal  court  will  decline  to  recognize  the 
authority  of  the  state  court  to  encumber 
the  assets  of  a  bankrupt  estate  for  the 
fees  and  expenses  of  its  officers  after  the 
proceedings  therein  were  suspended  by  the 
bankruptcy  proceedings;  especially  when 
accompanied  by  a  ruling  that  such  assets 
will  not  be  delivered  to  the  trustee  until 
the  allowances  thus  made  are  paid. .  In  re 
Rogers,  (S.  D.  Ga.  1902)  116  Fed.  435, 
8  Am.  Bankr.  Rep.  723. 

But  it  has  been  held  that  the  state 
court  may,  prior  to  surrendering  assets 
in  its  custody,  charge  such  assets  with  the 
costs  and  expenses  incurred  in  bringing 
the  same  into  that  court.  Wilson  v.  Parr, 
(1902)  8  Am.  Bankr.  Rep.  230,  115  Ga. 
629,  42  S.  E.  5.  See  also  Matter  of  Cam- 
eron, (E.  D.  Mich.  1908)  20  Am.  Bankr. 
Rep.  790. 

Attorney  fees  —  In  general. —  In  the 
allowance  of  attorney  fees  as  expenses  of 
the  administration  of  a  bankrupt's  estate, 
the  general  rule  is  that  such  fees  will  be 
allowed  where  counsel  has  been  retained 
by  a  proper  person,  and  the  services  per- 
formed were  actuallv  beneficial;  where 
the  serviccH  are  not  beneficial  no  counsel 
fee  will  be  allowed.  The  amount  allowed 
must  be  reasonable  in  consideration  of  the 
services  performed,  and  is  to  be  fixed  by 
the  court  on  the  proof  adduced,  or,  in  the 
absence  of  such  proof,  from  a  knowledge 
of  its  value.     Randolph  r.  Scruggs,  (1903) 

100  U.  S.  533,  23  S.  Ct.  710,  47  U.  S.  (L. 
ed.)  1165,  10  Am.  Bankr.  Rep.  1;  Page 
f.  Rogers,  (1909)  211  U.  S.  675,  29  S.  Ct. 
159,  63  l^  S.  (L.  ed.)  332.  21  Am.  Bankr. 
Rep.  496;  In  re  Stotts.  (S.  D.  la.  1S99) 
93  Fed.  438,  1  Am.  Bankr.  Rep.  641;  In  re 
J.  W.  Harrison  Mercantile  Co.,  (W.  D. 
Mo.  1899)  96  Fed.  123,  2  Am.  Bankr.  Rep. 
419;  In  re  Michel,  (E.  D.  Wis.  1899)  95 
Fed.  803,  1  Am.  Bankr.  Rep.  665;  In  re 
Woodard,  (E.  D.  N.  C.  1899)  95  Fed.  955, 
2  Am.  Bankr.  Rep.  692;  In  re  Kross,  (S. 
T).  N.  Y.  1899)  96  Fed.  816,  3  Am.  Bankr. 
Rep.  187;  In  re  Carolina  Cooperage  Co., 
(E.  D.  X.  C.  1899)  96  Fwl.  050.  3  Am. 
Bankr.  Rep.  154;  In  re  Burrus,  (W.  D. 
Va.  1899)  97  Fed.  926,  3  Am.  Bankr.  Rep. 
296;  In  re  O'Connell,  (S.  D.  X.  Y.  1899) 
98  Fed.  83,  3  Am.  Bankr.  Rep.  422;  /«  re 
Curtis,  (C.  C.  A.  7th  Cir.  1900)  100  Fed. 
784,  4  Am.  Bankr.  Rep.  17 ;  In  re  Dreeben, 
(X.  D.  Tex.  1900)  101  Fed.  110,  4  Am. 
Bankr.  Rep.  146;  In  re  Rozinskv,  (S.  D. 
N.  y.  1900)  101  Fed.  229,  3  Am.  Bankr. 
Rep.  S.Sl ;  In  re  Telw,  (D.  C.  W.  Va.  1900) 

101  Fed.  419,  4  Am. .Bankr.  Rep.  235;  In 
re  Little  River  Lumber  Co.,  (W.  D.  Ark. 
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1000)  101  Fed.  658,  3  Am.  Bankr.  Rep. 
685;  In  re  Mayer,  (E.  D.  Wis.  1900)  101 
Fed.  695,  4  Am.  Bankr.  Rep.  239;  In  re 
T.  L.  Kelly  Dry-Goods  Co.,  (E.  D.  Wis. 
1900)  102  Fed.  747,  4  Am.  Bankr.  Rep. 
528;  In  re  Abram,  (N.  D.  Cal.  1900)  103 
Fed.  272,  4  Am.  Bankr.  Rep.  575;  In  re 
Terrill,  (D.  C.  Vt.  1900)  103  Fed.  781,  4 
Am.  Bankr.  Rep.  625;  In  re  Lewin,  (D.  C. 
Vt.  1900)  103  Fed.  860,  4  Am.  Bankr.  Rep. 
632;  In  re  Anderson,  (D.  C.  S.  C.  1900) 
103  Fed.  854,  4  Am.  Bankr.  Rep.  640;  In 
re  Smith,  ( E.  D.  N.  C.  1901 )  108  Fed.  39, 
5  Am.  Bankr.  Rep.  559;  In  re  Brundin, 
(D.  C.  Minn.  1901)  112  Fed.  306,  7  Am. 
Bankr.  Rep.  298;  In  re  Evans,  ( E.  D.  N.  C. 

1902)  116  Fed.  909,  8  Am.  Bankr.  Rep. 
730;  In  re  Carr,  (E.  D.  N.  C.  1902)  117 
Fed.  572,  8  Am.  Bankr.  Rep.  635;  Smith 
t\  Cooper,  (C.  C.  A.  5th  Cir.  1903)  120 
Fed.  230,  9  Am.  Bankr.  Rep.  765;  In  re 
Connell,  (M.  D.  Pa.  1903)  120  Fed.  846, 
9  Am.  Bankr.  Rep.  474;  In  re  Rosenthal, 
(E.  D.  Mo.  1902)  120  Fed.  848,  9  Am. 
Bankr.  Rep.  626;  In  re  Ooldville  Mfg.  Co., 
(D.  C.  S.  C.  1903)  123  Fed.  579,  10  Am. 
Bankr.  Rep.  652;  In  re  Morris,  (E.  D. 
N.  C.  1903)  125  Fed.  841,  11  Am.  Bankr. 
Rep.  145;  In  re  Lang,  (W.  D.  Tex.  1904) 
127  Fed.  755,  11  Am.  Bankr.  Rep.  794; 
In  re  Byerly,  (M.  D.  Pa.  1904)  128  Fed. 
637,  12  Am.  Bankr.  Rep.  188;  In  re  Cov- 
ington, (E.  D.  N.  C.  1904)  132  Fed.  884, 
13  Am.  Bankr.  Rep.  150;  Liddon  v.  Smith, 
(C.  C.  A.  5th  Cir.  1905)  135  Fed.  43,  14 
Am.  Bankr.  Rep.  204;  In  re  Talton,  (E. 
D.  N.  C.  1906)  137  Fed.  178,  14  Am. 
Bankr.  Rep.  617;  In  re  McKenna,  (N.  D. 
N.  Y.  1905)  137  Fed.  611,  15  Am.  Bankr. 
Rep.  4;  In  re  Felson,  (N.  D.  N.  Y.  1905) 
139  Fed.  275,  15  Am.  Bankr.  Rep.  185; 
In  re  Zier,  (C,  C.  A.  7th  Cir.  1905)  142 
Fed.  102,  15  Am.  Bankr.  Rep.  646;  Page 
I?.  Rogers,  (C.  C.  A.  6th  Cir.  1906)  149 
Fed.  194,  17  Am.  Bankr.  Rep.  854;  In  re 

s  Martin  Borgeson  Co.,  (E.  D.  N.  Y.  1907) 
151  Fed.  780,  18  Am.  Bankr.  Rep.  179; 
In  re  Huddleston,  (S.  D.  Ga.  1908)  167 
Fed.  428,  21  Am.  Bankr.  Rep.  669;  In  re 
Fischer,  (C.  C.  A.  2d  Cir.  1910)  175  Fed. 
631,  23  Am.  Bankr.  Rep.  427;  Caten  <?. 
Eagle  Bldg.,  etc,  Assoc,  (W.  D.  Pa.  1909) 
177  Fed.  996,  23  Am.  Bankr,  Rep.  130; 
Matter  of  Smith,  (N.  D.  N.  Y.)  1  Am. 
Bankr.  Rep.  37;  In  re  Mitchell,  (W.  D. 
Pa.  1899)  1  Am.  Bankr.  Rep.  687;  In  re 
Frick,  (X.  D.  Ohio  1899)  1  Am.  Bankr. 
Rep.  719;  In  re  Smith,  (N.  D.  N.  Y.  1899) 
2  Am.  Bankr.  Rep.  648;  In  re  Silverman, 
(S.  D.  N.  Y.  1890)  3  Am.  Bankr.  Rep. 
227;    Matter   of   Fletcher,    (S.   D.   N.   Y. 

1903)  10  Am.  Bankr.  Rep.  400;  Matter  of 
Stratemeyer,  (i).  C.  Hawaii  1906)  14  Am. 
Bankr.  Rep.  121;  Matter  of  Niman,  (E.  D. 
Mich.  1905)  14  Am.  Bankr.  Rep.  515; 
In  re  Oppenheimer,  (M.  D.  Pa.  1906)  17 
Am.  Bankr.  Rep,  60. 

The  power  to  allow  attorney's  feee  is  a 
judicial,  not  an  arbitrary,  discretion  vested 
in  the  court.    When  the  fee  asked  for  is 


exorbitant,  even  when  recommended  by  the 
referee,  no  fee  will  be  allowed.  In  re  Carr, 
(E.  D.  N.  C.  1902)  116  Fed.  666,  8  Am. 
Bankr.  Rep.  635. 

Referee  may  determine  right  to  fees, — 
The  question  of  allowing  counsel  fees  as 
part  of  the  cost  of  administering  a  bank- 
rupt's estate  may  be  determined  by  the 
referee  ea?  parte.  In  re  Stotts,  (S.  D.  la. 
1899)  93  Fed.  438,  1  Am.  Bankr.  Rep.  641. 

Notice  to  creditors  is  not  required  be- 
fore the  referee  can  settle  proper  attor- 
ney's fees.  In  re  Stotts,  (S.  D.  la.  1899) 
93  Fed.  438,  1  Am.  Bankr.  Rep.  641. 

Services  must  he  heneftoiat  in  fact, — 
Attorneys'  compensation  is  allowable  only 
on  equitable  considerations  for  services 
from  which  the  estate  in  bankruptcy  has 
derived  benefit,  and  to  the  extent  only 
that  they  were  beneficial  in  fact.  In  re 
Zier,  (C.  C.  A.  7th  Cir.  1905)  142  Fed. 
102,  15  Am.  Bankr.  Rep.  646.  See  also 
In  re  Covington,  (E.  D.  N.  C.  1904)  132 
Fed.  884,  13  Am.  Bankr.  Rep.  150. 

While  the  amount  paid  for  services  in 
administering  the  Bankruptcy  Act  should 
never  be  lavish  or  extravagant,  and  should 
always  be  rigidly  scrutinized,  it  should  be 
reasonable  and  adequate.  In  re  Sully,  (S. 
D.  N.  Y.  1906)  142  Fed.  895,  15  Am. 
Bankr.  Rep.  304;  Matter  of  Berkowitz, 
(D.  C.  N.  J.  1908)  22  Am.  Bankr.  Rep. 
236. 

Attorney  retained  hy  stakeholder, — 
Where  the  defendant,  in  an  action  by  a 
trustee  in  bankruptcy,  answered  that  it 
had  in  its  hands  a  sum  belonging  to  the 
bankrupt,  but  which  was  claimed  as  as- 
signee by  his  wife,  who  thereupon  inter- 
vened, and  the  only  issue  tried  was  be- 
tween her  and  the  plaintiff,  it  was  held 
that  the  defendant,  which  occupied  the 
position  of  a  mere  stakeholder,  was  not 
liable  for  costs,  and  was  entitled  to  the 
allowance  of  a  reasonable  attornev's  fee. 
Caten  v.  Eagle  Bldg.,  etc,  Assoc,  (W.  D. 
Pa.  1909)  177  Fed.  996,  23  Am.  Bankr. 
Rep.  130. 

Pees  of  trustee's  attorney  —  In  general. 
—  A  trustee  in  bankruptcy  may  employ 
counsel  when  the  situation  of  the  estate  is 
such  that  he  requires  legal  assistance;  and 
the  fees  of  such  counsel,  to  a  reasonable 
amoimt,  for  services  properly  and  actually 
rendered  to  the  trustee,  may  be  allowed 
as  part  of  the  cost  of  administering  the 
estate.  In  re  Stotts,  (S.  D.  la.  1899)  93 
Fed.  438,  1  Am.  Bankr.  Rep.  641;  In  re 
Burrus,  (W.  D.  Va.  1899)  07  Fed.  926,  3 
'  Am.  Bankr.  Rep.  296;  In  re  Rude,  (D.  C. 
Ky.  1900)  101  Fed.  805,  4  Am.  Bankr. 
Rep.  319;  In  re  Arnett,  (W.  D.  Tenn. 
1901)  112  Fed.  770,  7  Am.  Bankr.  Rep. 
522;  In  re  Lang,  (W.  D.  Tex.  1904)  127 
Fed.  755,  11  Am.  Bankr.  Rep.  794;  In  re 
Bverlv,  (M.  D.  Pa.  1904)  128  Fed.  637, 
12  Am.  Bankr.  Rep.  186;  In  re  Talton, 
(E.  T).  N.  C.  1906)  137  Fed,  178,  14  Am. 
Bankr.  Rep.  617;  In  re  McKenna,  (N.  D. 
N.  Y.  1905)   137  Fed.  611,  16  Am.  Bankr. 
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Kep.  4;  Davidson  v.  Friedman,  (6th  Cat. 
1906)  140  Fed.  853,  72  C.  C.  A.  553;  In  re 
Dimm,  (D.  C.  Pa.  1906)  146  Fed.  402,  17 
Am.  Bankr.  Rep.  119;  Page  i?.  Rogers, 
(C.  C.  A.  6th  Cir.  1906)  149  Fed.  194,  17 
Am.  Bankr.  Rep.  854;  In  re  Mitchell,  (W. 
D.  Pa.  1899)  1  Am.  Bankr.  Rep.  687 ;  In  re 
Smith,  (N.  D,  N.  Y.  1899)  2  Am.  Bankr. 
Rep.  648;  In  re  Knight,  (N.  D.  Ohio)  5 
Am.  Bankr.  Rep.  560  note;  Matter  of 
Burke,  (N.  D.  Ohio  1901)  6  Am.  Bankr. 
Rep.  502;  Keyes  r.  McKirrow,  (Maas. 
1902)  9  Am.  Bankr.  Rep.  322;  In  re 
Niman,  (E.  D.  Mich.  1905)  14  Am.  Bankr. 
Rep.  515.  See  also  the  cases  cited  under 
section  645  (3)  to  the  same  effect. 

Unless  the  attorney  first  reports  in  de- 
tail his  attorneys'  fees  for  services,  such 
fees  should  not  be  allowed.    In  re  Smith, 

(1901)  108  Fed.  39.    See  also  In  re  Carr, 

(1902)  116  Fed.  566,  and  further  as  to 
allowances  for  services  of  counsel  for  trus- 
tees, notes  to  section  64&  ( 3 ) . 

A  trustee  who  is  cm  attorney  is  not 
hound  to  perform  legal  services,  but  if  he 
does  so  he  cannot  have  compensatiim  there- 
for from  the  estate.  In  re  George  II  albert 
Co.,  (C.  C.  A.  2d  Cir.  1904)  134  Fed.  236, 
13  Am.  Bankr.  Rep;  399;  In  re  McKenna, 
(N.  D.  N.  Y.  1905)  137  Fed.  611,  15  Am. 
Bankr.  Rep.  4;  In  re  Felson,  (X.  D.  N.  Y. 
1905)  139  Fed.  275,  15  Am.  Bankr.  Rep. 
185.  See  also  In  re  Evans,  (E.  D.  N.  C. 
1902)  116  Fed.  909,  8  Am.  Bankr.  Rep. 
730. 

A  trustee,  who  happeuB  to  be  an  attor- 
ney, cannot,  under  sections  48  and  72,  be 
allowed  a  fee  as  compensation  for  legal 
services  performed  by  him.  In  re  Van 
Denburg,  (N.  D.  Ohio  1914)  221  Fed.  475, 
wherein  the  court  said:  "In  addition  to 
the  reasoning  of  the  courts  cited,  it  should 
be  considered  that  while,  of  course,  under 
section  62  of  the  Bankruptcy  Act,  neces- 
sary legal  services  are  items  of  administra- 
tion which  should  be  paid  for  out  of  the 
assets,  still,  when  a  claim  is  presented  in 
behalf  of  the  attorney  for  the  trustee  for 
fees,  there  is  in  the  situation  something 
tantamount  to  the  recommendation  of  the 
trustee  himself  that  not  onlv  the  services 
were  necessarily  rendered,  but  that  the 
fees  claimed  were  proper  compensation, 
and  with  reference  to  such  recommenda- 
tion, actual  or  constructive,  both  the  ref- 
eree and  the  court  on  final  allowance  must 
act.  The  weakness  of  a  recommendation 
offered  by  a  trustee  to  support  officially 
his  professional  claims  is  apparent." 

Where  the  attorneys  for  the  trustees  * 
Hoerc  also  the  attorneys  for  the  recrirer 
and  were  allowed  a  large  fee  for  services 
during  the  receivership,  it  was  held  that 
such  allowance  ahoiild  be  considered  in  fix- 
ing the  fees  for  services  rendered  trusteeg. 
In  re  Fiske,  (S.  D.  N.  Y.  1913)  209  Fed. 
982. 

The  reasonable  fee  of  counsel  employed 
by  the  trustee  to  recover  a  voidable  or 
fraudulent  preference  made  by  the  bank- 
rupt constitutes   a  part  of  tlie  trustee's 


expenses;  and,  as  such,  a  part  of  the  costs 
and  expenses  of  administration,  which  is 
entitled  to  preferential  pavment.  David- 
son V.  Friedman,  (6th  Cir.  1906)  140  Fed. 
853,  72  C.  C.  A.  553;  Page  r.  Rogers,  (C. 
C.  A.  6th  Cir.  1906)  149  Fed.  194,  17  Am. 
Bankr.  Rep.  854.  See  also  the  annotation 
following  section  646  ( 2 ) . 

While  the  fact  that  an  attorney  had 
acted  for  the  bankrupt  may  affect  the  pro- 
priety of  his  employment  to  act  for  the 
trustee,  it  does  not  deprive  him  of  the  right 
to  compensation  for  services  after  he  has 
been  so  employed.  In  re  Dimm,  (D.  C. 
Pa.  1906)  146  Fed.  402,  17  Am.  Bankr. 
Rep.  119. 

Where  attorneys  for  a  bankrupt's  trus- 
tee took  a  position  antagonistic  to  the 
creditors f  and  in  favor  of  the  bankrupts, 
they  will  be  allowed  only  a  nominal  sum 
for  their  services.  In  re  Fidler,  (M.  D. 
Pa.  1909)  172  Fed.  632,  23  Am.  Bankr. 
Rep.  16. 

Claimant  cannot  he  compelled  to  pay 
trustee^s  counsel  a  fee  as  part  of  the  cost. 
—  Where,  on  re-examination  of  the  allow- 
ance of  certain  claims  against  a  bank- 
rupt's estate,  it  was  foimd  on  sufficient 
evidence  that  the  claims  were  unsustain- 
able, it  was  held  that  while  the  referee 
properly  required  the  claimant  to  pay  the 
costs  of  the  hearing,  he  was  not  authorized 
to  require  that  the  claimant  also  pay  an 
attornev's  fee  to  the  trustee's  attorney. 
In  re  Rome,  (D.  C.  X.  J.  1908)  162  Fed. 
971,  19  Am.  Bankr.  Rep.  820. 

Fees  of  attorney  for  receiver. —  Attor- 
ney's fees  for  services  rendered  to  a  re- 
ceiver in  bankruptcy  should  be  allowed 
from  the  estate,  onlv  to  the  extent  that 
the  services  were  rendered  for  the  direct 
benefit  of  the  entire  estate,  and  not  of 
anv  particular  creditor.     In  re  Zier,    (C. 

C.  A.  7th  Cir.  1905)  142  Fed.  102.  15  Am. 
Bankr.  Rep.  646 ;  In  re  Oppenheimer,  ( M. 

D.  Pa.  1906)  146  Fed.  140,  17  Am.  Bankr.  • 
Rep.  59;  In  re  Ketterer  Mfg.  Co.,  (M.  1). 
Pa.  1907)  155  Fed.  987,  19  Am.  Bankr. 
Rep.  646;  In  re  Ketterer  Mfg.  Co.,  (M.  1). 
Pa.  1007)  156  Fed.  719;  In  re  T.  E.  Hill 
Co.,  (C.  C.  A.  7th  Cir.  1907)  159  Fed.  73, 
20  Am.  Bankr.  Rep.  73. 

Ordinarily,  the  duties  of  a  statutory  re- 
ceiver for  an  alleged  bankrupt  neither  re- 
quire nor  justify  the  employment  of  an 
attorney;  and  hence,  no  claim  for  the  serv- 
ices of  an  attorney  so  employed  is  charge- 
able per  se  against  the  estate  where  it  is 
predicated  alone  on  the  fact  of  employment 
and  service  rendered.  In  re  T.  E.  Hill  Co., 
(C.  C.  A.  7th  Cir.  1007)  169  Fed.  73,  20 
Am.  Bankr.  Rep.  73. 

Ko  fee  will  be  allowed  to  an  attorney 
who  acts  for  the  receiver,  if  he  is  also  act- 
ing for  either  pai'ly  in  the  bankruptcy 
litigation,  as  **  it  is  the  well-recognized 
rule  in  equity  that  the  receiver  shall  en- 
gage counsel  who  stands  independent  of 
the  parties  to  the  litigation."  In  re  T.  L. 
Kelly  Dry-Goods  Co.,  ( 1900)  102  Fed.  747. 
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Fees  of  bankrupt's  attorney  —  In  iti^ol- 
nntary  proceedinga, —  The  compensation  to 
be  paid  to  the  attorney  for  the  bankrupt 
is  confined  to  the  services  necessary  to  en- 
able the  bankrupt  to  comply  with  the  duties 
required  of  him  by  the  statute.  In  re 
Michel,  (E.  D.  Wis.  1899)  96  Fed.  803,  1 
Am.  Bankr.  Rep.  665;  In  re  Woodard,  (£.  D. 
N.  C.  1899)  95  Fed.  955,  2  Am.  Bankr. 
Rep.  692;  In  re  Kross,  (S.  D.  N.  Y.  1899) 
96  Fed.  816,  3  Am.  Bankr.  Rep.  187;  In  re 
Anderson,  (D.  C.  S.  C.  1900)  103  Fed. 
854,  4  Am.  Bankr.  Rep.  640;  In  re  Rosen- 
thal, (E.  D.  Mo.  1902)  120  Fed.  848,  9 
Am.  Bankr.  Rep.  626;  In  re  Goldville  Mfg. 
Co.,  (D.  C.  S.  C.  1903)  123  Fed.  579,  10 
Am.  Bankr.  Rep.  552 ;  In  re  Payne,  ( E.  D. 
X.  Y.  1907)  151  Fed.  1018,  18  Am.  Bankr. 
Rep.  192;  Matter  of  Eschwege,  (S.  D. 
N.  Y.  1902)  8  Am.  Bankr.  Rep.  282;  Mat- 
ter of  Stratemeyer,  (D.  C.  Hawaii  1905) 
14  Am.  Bankr.  Rep.  120. 

Where,  after  the  discharge  of  certain 
bankrupts  and  their  trustee,  their  attor- 
ney, as  the  result  of  considerable  effort  in 
examining  records,  etc.,  and  the  accounts 
relating  to  the  estate  of  the  bankrupts' 
father,  and  certain  titles  to  mortgaged 
property,  discovered  additional  assets 
amounting  to  $2,000  to  the  credit  of  the 
estate  of  each  of  the  bankrupts,  it  was 
held  that  an  allowance  to  the  attorney  of 
$37.50  for  fees  was  inadequate,  and  should 
be  increased  to  $100  in  each  estate.  In  re 
Irwin,  (W.  D.  Pa.  1909)  177  Fed.  284,  22 
Am.  Bankr.  Rep.  165  {modifying  C.  C.  A. 
3d  Cir.  1009)  174  Fed.  ()42),  affirmed  in 
this  respect  23  Am.  Bankr.  Rep.  487. 

Fees  of  a  bankrupt's  attorney  for  serv- 
ices in  prosecuting  a  petition  for  the  bank- 
rupt's discharge  cannot  be  charged  against 
objecting  creditors.  In  re  (Jillardon,  (E. 
D.  Pa.  1911)    187  Fed.  289. 

In  voluntary  procadings. —  The  attor- 
ney for  a  voluntary  bankrupt  may  be  al- 
lowed fees  from  the  estate  for  such  services 
as  were  actually  rendered  in  assisting  the 
bankrupt  to  comply  with  the  statute  in  the 
preparation  of  his  schedules,  etc.  In  re 
Terrill,  (D.  C.  Vt.  1900)  103  Fed.  781,  4 
Am.  Bankr.  Rep.  625. 

Entitled  to  priority. —  It  has  been  held 
that  the  services  of  an  attorney  rendered 
to  a  voluntary  bankrupt  in  the  necessary 
performance  of  the  bankrupt's  statutory 
duties  are  entitled  to  priority  of  payment 
under  section  046  (3).  In  re  Kross,  (S. 
D.  X.  Y.  1S99)  m  Fed.  816,  3  Am.  Bankr. 
Kep.  187;  Matter  of  llitclicock,  (D.  C. 
Hawaii  19U())  17  Am.  Bankr.  Rep.  664. 
8ee  also  the  cases  cited  under  section  646 
(3). 

But  it  has  also  been  held  that,  except,  as 
to  services  tending  to  preserve  the  estate, 
an  attorney  for  the  bankrupt  in  voluntary 
proceedings  can  only  submit  his  claim  for 
compensation  as  a  general  debt  of  the  es- 
tate. In  re  Beck,  (S.  I).  la.  1899)  92  Fed. 
S89,  1  Am.  Bankr.  Rep.  536. 


•  Claiming  eaemption. —  Legal  services 
rendered  to  a  bankrupt  in  having  his  ex- 
emption allowed  is  a  matter  between  the 
bankrupt  and  his  attorneys.  In  re  Castle- 
berry,  (N.  D.  Ga.  1906)  143  Fed.  1018,  16 
Am.  Bankr.  Rep.  159. 

Where  an  attorney  has  been  paid,  by  the 
bankrupt  or  any  one  else,  before  the  bank- 
ruptcy, a  sufficient  compensation  for  his 
services,  no  further  sum  will  be  allowed 
out  of  the  estate.  In  re  O'Connell,  (S.  D. 
N.  Y.  1899)  98  Fed.  83,  3  Am.  Bankr. 
Rep.  422;  In  re  Smith,  (E.  D.  X.  C.  1901) 
108  Fed.  39,  5  Am.  Bankr.  Rep.  569. 

Proof  required, —  Xo  attorney's  fee  can 
be  allowed  in  voluntary  bankruptcy  pro- 
ceedings except  upon  proof  of  services 
actually  rendered  to  the  bankrupt  in 
doing  the  things  which  the  law  requires 
of  him.  In  re  Terrill,  (D.  C.  Vt.  1900) 
103  Fed.  781,  4  Am.  Bankr.  Rep.  625. 

Fees  of  creditors'  attorneys. — The  Bank- 
ruptcy Act  does  not  allow,  as  a  claim 
against  the  estate,  compensation  for  the 
services  of  attorneys  employed  by  cred- 
itors in  their  own  interest.  In  re  Silver- 
man, (S.  D.  X.  Y.  1899)  97  Fed.  325,  3  Am. 
Bankr.  Rep.  227;  In  re  Smith,   (E.  D.  N. 

C.  1901)  108  Fed.  39,  6  Am.  Bankr.  Rep. 
559;  In  re  Watkinson,  (E.  D.  Pa.  1904)  130 
Fed.  218,  12  Am.  Bankr.  Rep.  370;  In  re 
Worth,  (X,  D.  la.  1904)  130  Fed.  927, 
12  Am.  Bankr.  Rep.  666;  In  re  Felson, 
(X.  D.  X.  Y.  1905)  139  Fed.  275,  15  Am. 
Bankr.  Rep.  185;  In  re  Coventry  Evans 
Furniture  C^o.,  (X.  D.  X.  Y.  1909)  171 
Fed.  673,  22  Am.  Bankr.  Rep.  623;  In 
re  Hersey,  (X.  D.  la.  1909)  171  Fed. 
1(»04,  22  Am.  Bankr.  Rep.  863;  In  re 
Allert,  (W.  D.  X.  Y.  1908)  173  Fed. 
691,  23  Am.  Bankr.  Rep.  101;  In  re 
Stewart,  (X.  D.  X.  Y.  1910)  178  Fed. 
463;  Matter  of  Fletcher,.  (S.  D.  N.  Y. 
1903)    10  Am.  Bankr.  Rep.  398. 

Attorneys  elected  by  creditors  to  repre- 
sent them  in  bankruptcy  proceedings 
must  look  to  til  em  for  compensation,  not 
to  the  bankrupt  estate  or  to  the  court. 
In  re  Evans,  (E.  D.  X.  C.  1902)  116  Fed. 
909,  8  Am.  Bankr.  Rep.  730. 

Claimants  liaving  claims  against  the 
estates  of  bankrupts  must  establish  them 
at  their  own  expense,  and  will  not  be  al- 
lowed their  costs  and  expenses  from  the 
estate,  wliore  it  does  not  appear  that 
the  defense  made  by  the  trustee  was 
captious  or  unwarranted.  In  re  Stewart, 
(X.  D.  X.  Y.  1910)    178  Fed.  463. 

Thus  it  has  been  held  that  a  court  of 
bankruptcy  will  not  allow  costs  or  attor- 
nev's  fees  from  an  estate  to  a  creditor 
wliose  claim  was  unsuccessfully  contested. 
In  re  Coventrv  Evans  Furniture  Co.,   (X. 

D.  X.    Y.    1909)     171    Fed.    673,   22    Am. 
Bankr.   Rep.   623. 

Where  trustee  refuses  to  act. —  Where 
one  of  th6  creditors  of  a  bankrupt,  by 
his  attorney,  objects  to  the  allowance  of 
a  claim  filed  by  another  creditor,  the 
trustee  declining   to   interfere,   and  upon 
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a  contest  and  trial  secures  its  rejection, 
thereby  saving  a  considerable  sum  for  dis- 
tribution among  the  creditors  generally, 
the  attorney  for  such  contesting  creditor 
may  be  allowed  a  fee  for  his  professional 
services  rendered,  to  be  paid  out  of  the 
estate.  In  re  Little  River  Lumber  Co., 
(W.  D.  Ark.  1900)  101  Fed.  658,  3  Am. 
Bankr.  Rep.  682.  See  also  the  cases  cited 
under  section  646    (2). 

Claims  for  fees  by  attorneys  for  object- 
ing creditors  should  be  filed  with  the 
referee  in  the  first  instance,  so  that  any 
party  aggrieved  by  the  referee's  ruling 
thereon  may  have  the  same  reviewed  by 
appropriate  proceedings.  In  re  Stoddard 
Bros.  Lumber  Co.,  (D.  C.  Idaho  1909) 
169  Fed.  190,  22  Am.  Bankr.  Rep.  436. 


Expense  incurred  for  benefit  of  cred- 
itors generally. —  The  only  statutory  al- 
lowance of  attorney's  fees  is,  under  sec- 
tion 3e,  upon  a  withdrawal  or  dismissal 
oi  a  petition  to  take  possession  of  the 
estate,  or,  as  authorized  by  section  64b 
(3),  to  the  attorneys  for  petitioning 
creditors.  But  it  will  be  noticed  that, 
under  section  646  (2),  creditors  them- 
selves may  be  allowed  for  the  reasonable 
expense  incurred  in  recovering  any  part 
of  the  estate  which  has  been  transferred 
or  concealed;  and  such  expense  may,  of 
course,  include  necessary  attorney  fees. 
See  the  cases  cited  under  the  sections 
above  specified.  And  see  also  In  re  Mer- 
sey, (N.  D.  la.  1909)  171  Fed.  1004,  22 
Am.  Bankr.  Rep.  863. 


Sec.  63.  Debts  which  may  be  Proved. —  a  Debts  of  the  bankrupt  may 
be  proved  and  allowed  against  his  estate  which  are  [  {1898)  30  Stat.  L,  562.] 


"  Debts." —  "  Debts  which  may  be 
proved "  being  the  enacted  title  of  sec- 
tion 63,  and  this  designation  being  con- 
firmed in  the  introductory  words  of  tlie 
section,  it  is  evident  that  the  classi- 
fication in  the  several  numbered  para^ 
graphs  following  is  only  a  means  of  de- 
scribing *'  debts  "  of  the  bankrupt  which 
may  be  proved  and  allowed  against  his 
estate.  Hence,  before  any  claim  can  be 
pronounced  provable  against  the  estate 
the  court  must  determine  that  it  is  a 
'•debt."  VVetraore  v.  Markoe,  (1904)  196 
U.  S.  68,  25  S.  Ct.  172,  49  U.  S.  (L.  ed.) 
390.  2  Ann.  Cas.  266. 

Stock  in  a  corporation,  received  in  ex- 
change for  a  stock  of  merchandise,  is  not 
a  provable  claim  against  the  corporation 
after  bankruptcy;  the  holder  of  the  stock 
is  not  a  creditpr.  In  re  Le  Sueur  County 
Co-Operative  Co.,  (C.  C  A.  8th  Cir.  1912) 
195  Fed.  926. 

Section  63a  must  be  read  in  connection 
with  section  17  limiting  the  operation  of 
discharges.  Crawford  v.  Burke,  (1904) 
195  U.  S.  176,  25  S.  Ct.  9,  49  U.  S.  (L. 
ed.)  147,  12  Am.  Bankr.  Rep.  659,  revers- 
ing (1903)  201  111.  581,  66  N.  E.  833. 
See  also  In  re  United  Button  Co.,  (D.  C. 
Del.  1906)  140  Fed.  495,  16  Am.  Bankr. 
Rep.  390;  In  re  Havens,  (E.  D.  N.  Y. 
1910)    182  Fed.  367. 

It  is  a  leading  rule  in  the  construction 
of  statutes  that  "  the  exception  of  a  par- 
ticular thing  from  the  general  words 
proves  that  in  the  opinion  of  the  law- 
giver the  thing  excepted  would  be  within 
the  general  clause  had  the  exception  not 
been  made."  Per  Chief  Justice  Marshall 
in  Brown  v.  Maryland.  ( 1827 )  12  Wheat. 
419,  6  U.  S.  (L.  ed.)  678.  See  also  the 
article  on  *'  Statutes  and  Statutory  Con- 
struction," ante,  this  volume,  p.  156.  Ap- 
plying that  principle  to  section  17a  ap- 
pears to  leave  no  room  for  douljt  that  a 
claim  witliin  the  enumerated  exceptions  in 
17o,  as  originally  enacted — see  the  intro- 


ductory words  of  that  section  —  was  a 
provable  claim.  Crawford  v.  Burke,  (1904) 
195  U.  S.  176,  25  S.  Ct.  9,  49  U.  S.  (L. 
ed.)  147,  reversing  (1903)  201  111.  581, 
66  N.  E.  833,  reaffirmed,  without  men- 
tioning the  subsequent  amendments  in 
Friend  v.  Talcott,  (1913)  228  U.  S.  27, 
33  S.  Ct.  505,  67  U.  S.  (L.  ed.)  718. 
Whether  a  claim  not  provable  under  the 
Bankruptcy  Act  as  originally  enacted  has 
become  provable  by  being  included  in  an 
amendment  creating  additional  exceptions 
in  section  17o  seems  not  to  have  been 
decided.  3  R.  C.  L.  237.  See  W^etmore  v. 
Markoe,  (1904)  196  U.  S.  68,  25  S.  Ct. 
172,  49  U.  S.  (L.  ed.)  390,  2  Ann.  Cas. 
265. 

It  has  been  conceded  that  there  is  a 
want  of  harmonv  between  section  63a 
and  section  17a  (2)  as  the  latter  stands 
after  the  amendment  of  1903,  and  the 
suggestion  has  been  made  that  in  adopt- 
ing the  amendment  Congress  may  have 
overlooked  its  possible  effect  upon  other 
parts  of  the  Bankruptcy  Act  —  that  per- 
haps clause  (2)  of  section  17a  now  in- 
cludes some  claims  that  are  not  provable 
debts,  despite  the  affirmation  in  the  gen- 
eral words  at  the  beginning  of  that  sec- 
tion. Brown  v.  United  Button  Co.,  (1906) 
149  Fed,  48.  79  C.  C.  A.  70,  9  Ann.  Cas. 
445,  8  L.  R.  A.  (N.  S.)  961,  in  which 
case  it  was  held,  however,  that,  in  any 
event,  if  it  should  be  contended  that  a 
particular  claim  is  provable  solely  be- 
cause it  belongs  to  the  same  species  aa 
other  claims  specifically  excepted  in  sec- 
tion 17a,  the  contention  ought  not  to 
prevail  against  a  reasonable  construction 
of  section  63a  demanding  that  the  claim 
be  •  rejected ;  that  is  to  say,  the  section 
(63a)  declaring  what  debts  are  provable 
should  control  the  one  (17a)  relating  to 
the  operation  of  a  discharge,  the  latter 
section  not  declaring  specifically  what 
debts  shall  be  released,  but  apecifically 
what  shall  not  be. 
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The  date  of  filing  the  petition  in  bank- 
ruptcy marks  the  line  of  separation  be- 
tween debts  that  are  provable  and  those 
that  are  not  provable  a^rainst  the  bank- 
rupt's estate.  Those  that  are  not  prov- 
able remain  subsisting  obligations  of  the 
bankrupt,  and  he  is  not  released  there- 
from by  his  discharge.  Colman  Co.  v. 
Withoft.  (C.  C.  A.  9th  Cir.  1912)  195 
Fed.  250;  British,  etc.,  Mortgage  Co.  v, 
8tuart,  (C.  C.  A.  5th  Cir.  1914)  210  Fed. 
425. 

Only  such  debts  as  existed  at  the  time 
of  the  filing  of  the  petition  in  bankruptcy 
are  provable.  This  was  said  with  refer- 
ence to  section  f\3a  (4)  in  Zavelo  v. 
Reeves,  (H)i:J)  227  U.  S.  625,  33  S.  Ct. 
365,  57  IT,  S.  (L.  ed.)  676,  Ann.  Cas. 
1914D  664,  but  it  was  there  pointed  out 
that  this  construction  was  adopted  by  the 
court  in  the  language  presented  for  a 
•form  of  discharge  (Form  Xo.  59)  and 
in  forms  for  proof  of  debts  (Forms  31  to 
36  inclusive ) .  and  it  is  to  be  observed 
that  these  forms  make  no  distinction 
among  tlie  debts  described  in  the  several 
clauses   of    serticm    03o. 

"  The  status  of  a  claim  must  depend 
upon  its  provability  at  the  time  the  bank- 
rupt petition  was  filed.     At  that  time  it 


must  come  within  the  definition  of  sec- 
tion 63  of  the  Bankrupt  Act;  it  cannot 
be  benefited  by  its  status  at  a  later  date.** 
Per  Lurton,  J.,  in  In  re  Neff,  (1907)  157 
Fed.  57,  84  C.  C.  A.  561,  28  L.  K.  A. 
(N.  S.)   349. 

The  several  subdivisions  of  section  63a 
are  not  to  be  regarded  as  an  enumeration 
of  a  group  of  characteristics  all  of  which 
are  essential  to  a  provable  claim,  but  as 
a  classification,  each  specifying  a  sepa- 
rate class  of  provable  claims  inde- 
pendently of  the  others;  thus  the  provi- 
sion of  subdivision  (1),  which  limits  the 
claims  provable  thereunder  to  those  which 
were  a  fixed  liability  absolutely  owing  at 
the  time  of  the  filing  of  the  petition,  does 
not  impose  the  same  limitation  upon 
claims  within  other  classes.  In  re 
Smith,  (D.  C.  R.  I.  1906)  146  Fed.  923, 
17  Am.  Bankr.  Rep.  112. 

The  general  intent  of  Congress  in  the 
enactment  of  the  statute  was  to  make 
every  debt  and  demand  existing  against 
the  bankrupt  at  the  time  of  his  adjudica- 
tion, which  was  recoverable  either  at  law 
or  in  equitv,  provable  in  bankruptcy.  In 
re  Mahler, '(E.  D.  Mioh.  1900)  105' Fed. 
428. 


(1)  [Fixed  liability.]  a  fixed  liability,  as  evidenced  by  a  judgment  or  an 
instrument  in  writing,  absolutely  owing  at  the  time  of  the  filing  of  the 
petition  against  him,  whether  then  payable  or  not,  with  any  interest  thereon 
which  would  have  been  recoverable  at  that  date  or  with  a  rebate  of  interest 
upon  such  as  were  not  then  payable  and  did  not  bear  interest;  [{1898)  30 
Stat.  L.  562.] 


(X.  S.)   .349; 
(D.  C.  Mass. 


The  status  of  a  claim,  as  a  fixed  lia- 
bility absolutely  owing,  is  determined  at 
the  time  of  the  filing  of  the  petition  in 
bankruptcy;  and  if  a  claim  is  then  a 
provable  debt,  it  comes  within  the  lan- 
^uajLTc  of  the  statute;  otherwise  it  does 
not.  Svnnott  r.  Tombstone  Consol.  Mines 
Co..  (C.  C.  A.  ftth  Cir.  1913)  208 
Fed.  251;  In  re  Neff,  (1907)  157  Fed.  57, 
S4  V.  C.  A.  561,  28  L.  R.  A. 
fn  re  D.  C.  Clark  Shoe  Co., 
191.3)  211  Fed.  .341;  Cottinj;  r.  Hooper, 
(1915)  220  Mass.  273.  107  X.  E.  931; 
In  re  Binjrham,  (D.  C.  Vt.  1899)  94  Fed. 
796,  2  Am.  Bankr.  Rep.  223;  In  re  Re- 
liance Storage,  etc.,  Co.,  (K.  D.  Pa.  1900) 
100  bVd.  619,  4  Am.  Bankr.  Rep.  49; 
In  re  Roclie.  (.5th  Cir.  1900)  101  Fed. 
f»r)6,  42  V.  C.  A.  115;  In  re  Burka,  (E.  D. 
Mo.  1900)  104  Fed.  .326,  5  Am.  Bankr. 
Hep  12;  Cobb  r.  Overman,  (C.  C.  A.  4th 
Cir.  1901)  109  Fed.  65;  In  re  Swift,  (1st 
Cir.  1901)  112  Fed.  316,  50  C.  C.  A.  270, 
7  Am.  Bankr.  Rep.  .374;  Phillips  r. 
Drehor   Slioe   Co.,    ( M.   I).   Pa.    1902)    112 


Fed.   404;    fn   re 
1902)     115    Fed. 
602:    Swarts    r. 
Bank,    (Sth   Cir. 
C.    A.    387,    8 


(Jarlin^ton,  (X.  1).  Tex. 
999,  8   Am.   Bankr.  Rep. 

St.    Louis    Fourth    Nat. 

1902)  117  Fed.  1,  .54  C. 
Am.    Bankr.    Rep.    673; 


Swarts  t?.  Siegel,  (Sth  Cir.  1902)  117  Fed. 
13.  .54  C.  C.  A.  399;  In  re  Pennewell,  (C. 
C.  A.  6th  Cir.  1902)  119  Fed.  139,  9  Am. 
Bankr.  Rep.  490;  Merchants'  Bank  t\ 
Thomas,  (5th  Cir.  1903)  121  Fed.  306, 
57  C.  C.  A.  374;  In  re  Coburn,  (D.  C. 
Mass.  1903)  126  Fed.  218,  11  Am.  Bankr. 
Rep.    212;    In    re   Keeton,    (VV.    D.    Tex. 

1903)  126  Fed.  426,  11  Am.  Bankr.  Rep. 
.367;  Hibberd  r.  Bailey,  (C.  C.  A.  3d  Cir. 

1904)  129  Fed.  575,  12  Am.  Bankr.  Rep. 
104;  In  re  Adams,  (D.  C.  Mass.  1904) 
139  Fed.  381;  In  re  Miller,  (D.  C.  Vt. 
1904)  132  Fed.  414,  13  Am.  Bankr.  Rep. 
87;  /n  re  Pettingill,  (D.  C.  Mass.  1905) 
137  Fed.  143,  14  Am.  Bankr.  Rep.  728; 
In  re  Rome,  (D.  C.  N.  J.  1908)  162  Fed. 
971,  19  Am.  Bankr.  Rep.  820;  Shawnee 
County  V.  Hurley,  (C.  C.  A.  8th  Cir. 
1909)  169  Fed.  92,  22  Am.  Bankr.  Rep. 
209;  In  re  Roth,  (C.  C.  A.  2d  Cir.  1910) 
181  Fed.  667;  Slocum  v.  Soliday,  (C.  C 
A.  1st  Cir.  1910)  183  Fed.  410;  Phenix 
Xat.  Bank  t\  Waterburv,  (1908)  20  Am. 
Bankr.  Rep.  140,  123  App.  Div.  453,  108 
X.  Y.  S.  391;  Phenix  Nat.  Park  Bank  v. 
Waterburv,  (1910)  23  Am.  Bankr.  Rep. 
2.50,  197  N.  Y.  161,  90  N.  E.  435.  See 
also  cases  cited  under  the  black-letter 
caption,  "  The  date  of  filing  the  petition/' 
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in  the  preceding  note  to  lection  63a  and 
the  cases  cited  to  the  same  effect,  under 
section  59a,  as  to  the  creditors  who  may 
file  a  petition  in  bankruptcy. 

Liability  coincident  toith  proceedings 
in  bankruptcy, —  A  liability  may  jipen 
simultaneously  with  the  beginning  of  the 
proceedings  in  bankruptcy.  3  R.  C.  L. 
238.  For  example,  it  is  well  settled  that 
if,  before  the  time  of  performance  of  a 
contract,  a  party  thereto  imequivocally 
disavows  a  purpose  ever  to  perform  it 
the  other  party  may  treat  such  repudia- 
tion, at  his  election,  as  a  breach  of  the 
agreement  and  sue  for  his  damages.  The 
same  right  to  sue  accrues  in  a  legally 
equivalent  situation  when  he  puts  per- 
formance of  the  contract  out  of  his  power. 
Bankruptcy  is  a  complete  disablement 
from  performance  and  the  equivalent  of 
an  out  and  out  repudiation.  '  Therefore 
it  has  been  held  that  where  one  who  has 
promised  to  return  the  amount  paid  for 
stock  of  a  corporation  if  it  should  be 
surrendered  within  a  certain  time  is  ad- 
judicated a  bankrupt  before  the  time 
arrives,  the  promisee  by  offering  to  file 
his  claim  manifests  his  election  to  treat 
the  contract  afi  broken  and  hi?  claim 
thereon  becomes  a  **  fixed  liability  "  prov- 
able under  section  63a  (1).  In  re  Neff, 
(1907)  157  Fed.  67,  84  C.  C.  A.  661,  28 
L.  R.  A.   (N.  S.)  349. 

In  the  case  of  the  sale  of  stock,  how- 
ever, it  would  seem  that  the  claim  should 
be  regarded  as  provable  under  section  63a 
(4),  instead  of  under  section  63a  (1), 
since  the  damages  accruing  from  breach 
of  an  agreement  to  purchase  the  stock 
cannot  be  determined  by  mere  computa- 
tion. See  cases  cited  in  note  to  Bection 
63a  (4),  infra,  p.  1069,  under  catch  line 
Breach  Occasion^  by  Bankruptcy. 

Claim  accruing  after  bankruptcy. — An 
officer  of  a  corporation  is  not  entitled  to 
prove  a  claim  for  salary,  accruing  after 
the  bankruptcy  of  the  corporation.  In 
re  Dr.  Voorhees  Awning  Hood  Co.,  (M. 
D.  Pa.  1911)   187  Fed.  611. 

Claim  payable  after  ba/nkruptcy. —  But 
where  an  obligation  is  absolutely  due  and 
owing,  it  is  immaterial  when  it  is  pay- 
able. In  re  Buzzini,  (S.  D.  N.  Y.  1910) 
183  Fed.  827.  See  also  Oobb  v.  Overman, 
(€.  C.  A.  4th  Cir.  1901)    109  Fed.  65. 

Effect  of  composition  agreement. — -A 
voluntary  composition  between  a  debtor 
and  his  creditors,  after  proceedings  in 
involuntary  bankruptcy  had  been  insti- 
tuted, by  which  the  creditors  agreed  to 
accept  forty  per  cent,  of  their  claims 
in  full  satisfaction,  one-half  to  be  paid 
in  cash  and  the  remainder  to  be  evidenced 
by  the  notes  of  the  bankrjipt,  does  not 
operate  as  an  accord  and  satisfaction  un- 
til full  payment  has  been  made;  and 
where  the  debtor  is  subsequently  ad- 
judged a  bankrupt  on  his  own  petition, 
not  having  paid  the  notes,  the  creditors 
joining  in  the  agreement  are  entitled  to 


prove  their  original  debts,  giving  credit 
for  the  cash  payments  received.  In  re 
Carton,  (S.  D.  N.  Y.  1906)  148  Fed.  63, 
17  Am.  Bankr.  Rep.  343. 

The  statutory  liability  of  a  director  of 
a  savings  bank  corporation,  whose  funds 
have  b^n  embezzled  or  misappropriated 
by  its  officers,  to  depositors  in  such  bank, 
is  a  fixed  liability  absolutely  owing  within 
the  meaning  of  section  63a  (1).  In  re 
Brown,  (C.  C.  A.  9th  Cir.  1908)  164  Fed. 
673,  21  Am.  Bankr.  Rep.  123;  Walker  v. 
Woodside,  (C.  C.  A.  9th  Cir.  1908)  164 
Fed.  680,  21  Am.  Bankr.  Rep.  132. 

Judgments  — Debts,  evidenced  by  a  judg- 
ment, are  expressly  provided  for  in  the 
Act;  and,  as  a  general  role,  jud^ents 
existing  and  enforceable  at  the  tune  of 
the  filing  of  the  petition  may  be  proved 
in  bankruptcy  proceedings  against  the 
estate  of  the  defendatit.  In  re  Putman, 
(N.  D.  Cal.  1911)  193  Fed.  464;  People's 
Nat.  Bank  of  Independence  v.  Maxson, 
(la.  1916)  160  N.  W.  601;  Crawford  v. 
Burke,  (1904)  196  U.  S.  176,  25  S.  Ct.  9, 
49  U.  S.  (L.  ed.)  147,  12  Am.  Bankr. 
Rep.  659,  reversing  (1903)  201  111.  581, 
66  N.  E.  833;  Tindle  v.  Birkett,  (1907) 
205  U.  S.  183,  27  S.  Ct.  493,  51  U.  S. 
(L.  ed.)  762,  18  Am.  Bankr.  Rep.  121; 
In  re  Alderson,  (D.  C.  W.  Va.  1899)  98 
Fed.  588,  3  Am.  Bankr.  Rep.  644;  Beers 
V  Hanlin,  (D.  C.  Ofe.  1900)  99  Fed.  695, 
3  Am.  Bankr.  Rep.  746;  In  re  MoCauley, 
(E.  D.  N.  Y.  1900)  101  Fed.  223,  4  Am. 
Bankr.  Rep.  122;  In  re  Ooliunbia  Real- 
Estate  Co.,  (D.  C.  Ind.  1900)  101  Fed. 
966,  4  Am.  Bankr.  Rep.  411;  /n  re  Scully, 
(E.  D.  Pa.  1901)  108  Fed.  372,  5  Am. 
Bankr.  Rep.  716;  In  re  Fife,  (W.  D.  Pa. 
1901)  109  Fed.  8S0,  6  Am.  Bankr.  Rep. 
258;  In  re  Rebman,  (C.  C.  A.  9th  Cir. 
1906)  150  Fed.  759,  17  Am.  Bankr.  Rep. 
767;  In  re  New  York  Tunnel  Co.,  (C.  C. 
A.  2d  Cir.  1908)  169  Fed.  688,  20  Am. 
Bankr.  Rep.  26;  In  re  Havens,  (£.  D. 
N.  Y.  1910)  182  Fed.  367;  In  re  Pease, 
(N.  D.  N.  Y.)  4  Am.  Bankr.  Rep.  647; 
Doyle  V.  Heath,  (R.  I.  1900)  4  Am.  Bankr. 
Rep.  706;  Finnegan  v,  Hull,  (N.  Y.  1901) 
6  Am.  Bankr.  Rep.  648;  Claster  v.  Soble. 
(1903)  10  Am.  Bankr.  Rep.  446,  22  Pa. 
Super.  Ct.  631;  In  re  Lorde,  (E.  D.  N.  Y. 
1906)   16  Am.  Bankr.  Rep.  201. 

A  judgment  against  the  surety  on  an 

appeal    bond   Is   provable   in   bankruptcy 

•proceedings  subsequently  instituted  against 

him.    Coe  t?.  Waters,  (1901)  16  Colo.  App. 

311,  64  Pac.  1054. 

Judgment  for  tort. —  Judgments  ren- 
dered before  bankruptcy,  whether  based 
upon  liability  for  tort  or  contract,  are 
expressly  provable  under  section  63a,  and 
tlierc  is  nothing  in  section  17  of  the  Act 
which  affects  this  rule.  In  re  New  York 
Tunnel  Co.,  (C.  C.  A.  2d  Cir.  1908)  169 
Fed.  688,  20  Am.  Bankr.  Rep.  26.  And 
see  cases  cited  under  section  63a  (4). 

Decree  of  Orphans'  Court. —  In  Hibberd 
v.-  Bailey,    (C.  C.  A.  3d  Cir.  1904)    129 
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Fed.  575,  12  Am.  Bankr.  Rep.  104,  revers- 
ing (E.  D.  Pa.  1903)  123  Fed.  186,  10 
Am.  Bankr.  Rep.  545,  it  was  held  that  a 
decree  in  the  Orphans'  Court  is  a  fixed 
liability  absolutely  owing. 

Where  the  renewal  of  a  judgment  is, 
because  of  a  statutory  requirement,  neces- 
sary to  make  it  a  fbced  obligation  at  the 
time  of  the  filing  of  the  petition,  the  ab- 
sence of  such  renewal  prevents  proof  of  the 
judgment.  In  re  Farmer,  (E.  D.  N.  C. 
1902)  116  Fed.  763,  9  Am.  Bankr.  Rep. 
19. 

Judgments  rendered  on  a  debt  which  is 
not  discharged  in  bankruptcy  are  not  in 
any  proper  sense  provable  claims.  Se^ 
Dunbar  v.  Dunbar,  (1903)  190  U.  S.  340, 
23  S.  Ct.  757,  47  U.  S.  (L.  ed.)  1084,  10 
Am.  Bankr.  Rep.  139. 

The  mere  fact  that  a  judgment  has 
been  rendered  does  not  prevent  a  court 
from  looking  into  the  proceedings  with  a 
view  of  determining  the  nature  of  the 
liability  which  has  been  reduced  to  judg- 
ment, and  to  ascertain  whether  or  not  the 
judgment  was  for  any  "  debt  "  of  the  bank- 
rupt. Wetmore  v.  Markoe,  (1904)  196 
U.  S.  68,  25  S.  Ct.  172,  49  U.  S.  (L.  ed.) 
390,  2  Ann.  Cas.  265.  See  also  the  first 
paragraph  in  the  first  note  to  section  63a. 
The  case  last  above  cited  is  irreconcilable 
with  the  earlier  case  of  McKittrick  v. 
Cahoon,  (1903)  89  Minn.  383,  95  N.  W. 
223,  99  A.  S.  R.  606,  62  L.  R.  A.  757, 
holding  that  a  judgment  on  a  nonprovable 
claim  was  provable,  on  the  groimd  that 
a  judgment  "  fixes  the  nature  of  the  obli- 
gation without  reference  to  the  character 
of  the  claim  upon  which  it  is  founded," 
and. that  "where  a  precedent  liability  is 
made  the  basis  of  a  final  judgment,  the 
rights  of  the  parties  are  merged  in  what 
the  law  treats  as  the  higher  obligation." 

Thus,  a  claim  for  alimony,  even  though 
evidenced  by  a  judgment,  decree,  or  order, 
has  been  held  not  to  be  a  provable  or  dis- 
chargeable debt  in  bankruptcy.  See  Au- 
dubon V.  Shufeldt,  (1901)  181  U.  S.  575, 
21  S.  Ct.  735,  45  U.  S.  (L.  ed.)  1009,  5 
Am.  Bankr.  Rep.  829 ;  Wetmore  v.  Markoe, 
(1904)  196  U.  S.  68,  25  S.  Ct.  172,  49 
U.  S.  (L.  ed.)  390,  13  Am.  Bankr.  Rep. 
1;  In  re  Shepard,  (S.  D.  N.  Y.  1899)  97 
Fed.  187;  In  re  Anderson,  (S.  D.  N.  Y. 
1899)  97  Fed.  321;  In  re  Newell,  (D.  C. 
Mass.  1900)  99  Fed.  931,  3  Am.  Bankr. 
Rep.  837;  Turner  t?.  Turner,  (D.  C.  Ind. 
1901)  108  Fed.  785,  6  Am.  Bankr.  Rep. 
289;  In  re  Smith,  (N.  D.  N.  Y.  1899) 
3  Am.  Bankr.  Rep.  67;  Maisner  v,  Mais- 
ner,  (N.  Y.  1901)  6  Am.  Bankr.  Rep. 
296;  Young  v.  Young,  (X.  Y.  1901)  7 
Am.  Bankr.  Rep.  171.  See  also  the  anno- 
tation to   section   17a    (2). 

kio,  aisOf  liabilities  for  the  support  and 
maintenance  of  children^  even  tliough  re- 
duced  to   judg!uent,  are  not   provable   in 
bankruptcy.      Dunbar   r.   Dunbar,    ( 1903) 
190  U.  S.  "340,  23  S.  Ct.  757,  47  U.  S.  (L. 
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ed.)  1084, 10  Am.  Bankr.  Rep.  139.  See  also 
In  re  Baker,  (D.  C.  Kan.  1899)  96  Fed 
954,  3  Am.  Bankr.  Rep.  101;  In  re  Hub- 
bard, (N.  D.  111.  1899)  98  Fed.  710,  3  Am. 
Bankr.  Rep.  528.  And  see  the  annotation 
to  section  17a  (2),  as  to  the  discharge- 
ability of  such  liabilities. 

Judgment  for  fines. —  It  has  also  been 
held  that  Congress  did  not  intend  to  per- 
mit the  discharge  of  any  judgment  ren- 
dered by  a  state  or  federal  court  impos- 
ing a  fine  in  the  enforcement  of  criminal 
laws,  as  such,  of  either  jurisdiction.  In 
re  Moore,  (W.  D.  Ky.  1901)  111  Fed.  146, 
6  Am.  Bankr.  Rep.  590,  disapproving  In 
re  Alderson,  (D.  C.  W.  Va.  1899)  98 
Fed.  588,  3  Am.  Bankr.  Rep.  544.  And 
see  section  57;,  supra,  as  to  debts  owing 
for  penalties  or  forfeitures. 

A  fine  imposed  for  a  civil  contempt  of  a 
state  court  is  not  a  provable  debt  under 
this  section.  People  i\  Sheriff  of  Kings 
County,  (E.  D.  N.  Y.  1913)  206  Fed.  566. 

A  verdict  allowing  damages  for  per- 
sonal injuries,  when  no  judgment  is  en- 
tered thereon  before  intervention  of  bank- 
ruptcy proceedings,  is  not  a  "fixed 
liability "  allowable  in  bankruptcy  pro- 
ceedings. In  re  Ostrom,  (D.  C.  Minn. 
1911)    185  Fed.  988. 

Bond  for  payment  of  annuity. — A  bank- 
rupt having,  prior  to  his  adjudication  as 
such,  given  a  bond  in  a  penal  sum,  to 
secure  the  payment  of  an  annuity  during 
the  obligee's  life,  there  is  created  by  such 
instrument  a  fixed  liability,  dehitum  in 
prwsenti,  solvend/um  in  futurOj  provable 
against  the  bankrupt's  estate  for  the 
amount  of  the  penalty,  such  amount  being 
less  than  the  value  of  the  annuity  as 
found  from  life  tables.  Cobb  v.  Overman, 
(C.  C.  A.  1901)  109  Fed.  65.  See  «lao 
Coe  V,  Waters,  (Colo.  App.  1901)  64  Pac. 
1054;  Godingr.  Roscenthal,  (Mass.  1901) 
61  N.  E.  222;  Dunbar  t*.  Dunbar,  (Mass. 
1901)  62  N.  E.  248. 

Notes. — Claims  due  and  owing  on  notes 
given  by  the  bankrupt  ma^  be  proven 
against  his  estate,  as  a  claim  evidenced 
by  an  instrument  in  writing.  Merchants' 
Bank  v,  Thomas,  (C.  C.  A.  5th  Cir. 
1903)  121  Fed.  306,  10  Am.  Bankr.  Rep. 
299;  In  re  New  York  Car  Wheel  Works, 
(W.  D.  N.  Y.  1906)  141  Fed.  430,  15 
Am.  Bankr.  Rep.  571,  139  Fed.  421,  14 
Am.  Bankr.  Rep.  695;  In  re  Speer,  (D. 
C.  Ore.  1906)  144  Fed.  910,  16  Am. 
Bankr.  Rep,  524;  In  re  Kyte,  (M.  D.  Pa. 
1908)    21    Am.    Bankr.   Rep.    110. 

Nonnegotiahlfi  judgment  note, —  Where 
by  the  state  law  the  assignee  of  a  non- 
negotiable  judgment  note  takes  it  subject 
to  all  equities  and  defenses  that  would 
have  been  available  against  the  assignor, 
the  assignee's  claim  thereon  against  the 
bankrupt  maker's  estate  is  open  to  the 
same  equities  and  defenses.  In  re  Wiener, 
etc.,  Shoe  Co.,    (1899)    96  Fed.  949. 

Trade  certificates,  issued  by  a  corpora- 
tion under  a  state  statute,  are  provablf 
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debts  against  the  estate  of  such  corpora- 
tion in  bankruptcy.  In  re  Spot  Cash 
Hooper  Co.,  (W.  D.  Tex.  1911)  188  Fed. 
861. 

Bondholders  who  are  promised  only 
repayment  of  the  amount  of  money 
loaned,  with  interest,  it  being  further 
provided  that  at  maturity,  if  after  the 
corporation  shall  have  paid  all  its  debts 
and  also  five  per  cent  per  annum  on  the 
stock,  there  shall  be  any  surplus  left,  such 
surplus  shall  be  divided  between  the 
stockholders  and  the  bondholders,  are  en- 
titled to  prove  as  general  creditors  for 
principal  and  interest.  In  re  Interborough 
Realty  Co.,  (C.  C.  A.  2d  Cir.  1915)  223 
Fed.  646,  holding  that  the  bonds  are  not 
to  be  treated  as  stock. 

Indorsements. — ^A  claim  against  the 
bankrupt  as  an  indorser  of  commercial 
paper  which,  at  the  time  of  the 
filing  of  the  petition,  was  a  fixed 
liability,  is  provable  against  his  es- 
tate in  bankruptcy.  Moch  17.  Market 
St.  Nat.  Bank,  (C.  C.  A.  3d  Cir. 
1901)  107  Fed.  897,  6  Am.  Bankr.  Rep. 
11;  In  re  Stout,  (W.  D.  Mo.  1900) 
109  Fed.  794,  6  Am.  Bankr.  Rep.  605;  In 
re  Philip  Semmer  Glass  Co.,  (C.  C.  A. 
2d  Cir.  1905 )  135  Fed.  77.  14  Am.  Bankr. 
Rep.  26;  Gorman  v.  Wright,  (C.  C.  A. 
4th  Cir.  1905)  136  Fed.  164,  14  Am. 
Bankr.  Rep.  135;  In  re  Smith,  (D.  0. 
R.  I.  1906)  146  Fed.  923,  17  Am.  Bankr. 
Rep.  112;  In  re  Graves,  (D.  C.  Vt.  1910) 
182  Fed.  443;  In  re  Buzziiii,  (S.  D.  N. 
Y.  1910)  183  Fed.  827;  Whitwell  f?. 
Wright,  (1910)  23  Am.  Bankr.  Rep.  747, 
136   App.   Div.   246,    120  N.  Y.  S.    1065. 

The  nolder  of  a  note  taken  as  collateral 
security,  on  which  the  bankrupt  is  an  in- 
dorser, must,  as  against  the  bankrupt's 
estate,  make  due  allowance  for  the  value 
of  any  property  taken  by  virtue  of  the 
principal  security.  In  re  Graves,  (D.  C. 
Vt.  1910)    182  Fed.  443. 

Surety  debts. —  A  fixed  liability  due  by 
the  bankrupt,  as  a  surety,  at  the  time  of 
the  institution  of  the  proceedings,  is  prov- 
able against  his  estate.  Hibberd  v.  Bailey, 
(C.  C.  A.  3d  Cir.  1904)  129  Fed.  575,  12 
Am.  Bankr.  Rep.  104,  reversing  ( E.  D.  Pa. 
1903)  i23  Fed.  185,  10  Am.  Bankr.  Rep. 
545;  Loeser  V.  Alexander,  (C.  C.  A.  6th 
Cir.  1910)  176  Fed.  265,  24  Am.  Bankr. 
Rep.  75;  United  Surety  Co.  v.  Iowa  Mfg. 
Co.,  (C.  C.  A.  8th  Cir.  1910)  179  Fed.  55; 
In  re  Randolph,  (N.  D.  W.  Va.  1911) 
187  Fed.  186;  Williams  i;.  U.  S.  Fidelity, 
etc.,  Co.,  236  U.  S.  549,  35  S.  Ct.  289, 
59  U.  S.  (L.  ed.)  713,  reversing  11  Ga. 
App.  635,  75  S.  E.  1067;  Murphy  v.  Nich- 
olson,  (1915)   87  N.  J.  L.  278,  94  Atl.  62. 

In  Loeser  v.  Alexander,  (C.  C.  A.  6th 
Cir.  1910)  176  Fed.  265,  24  Am.  Bankr. 
Rep.  75,  it  appears  that  the  bankrupt  was 
surety  on  a  bond  given  by  a  deputy  col- 
lector of  taxes,  and  that  prior  to  his  bank- 
ruptcy the  deputy  had  become  a  defaulter 
by  reason  of  the  failure  of  a  bank    in 


which  he  dex>oBited  his  collections;  and  it 
was  held  that  the  liability  of  the  bank- 
rupt on  the  bond  was  not  contingent,  but 
was  a  fixed  liability  provable  against  his 
estate,  and  that  the  right  to  prove  the 
claim  against  the  estate  was  not  affected 
by  the  pendency  of  an  action  at  law  on 
the  bond,  nor  by  the  fact  that  the  public 
authorities  had  recovered  a  portion  of  the 
shortage  from  the  receiver  of  the  bank  in. 
which  the  fund  was  deposited,  as  these 
matters  went  only  in  reduction  of  the 
claim. 

Where  the  right  to  put  an  administra- 
tor's bond  m  suit  had  become  complete, 
and  he  dies  prior  to  the  filing  of  a  petition 
in  bankrup^jy  by  a  surety  on  the  bond, 
the  claim  for  breach  of  the  bond  is  prov- 
able against  the  estate  of  the  surety,  as 
there  can  be  no  future  breaches.  Harmon 
V,  McDonald,  (1905)  187  Mass.  678,  73 
N.  £.  883,  3  Ann.  Cas.  64. 

The  remedies  against  a  bankrupt  prin- 
dpaX,  by  filing  a  claim  against  his  estate, 
and  the  action  against  such  bankrupt's 
surety,  on  a  surety  bond,  are  separate 
and  distinct,  and  may  be  simultaneously 
pursued.  U.  S.  r.  Schofield  Co.,  (E.  D. 
Pa.  1910)  182  Fed.  240.  See  also  Loeser 
t;.  Alexander,  (C.  C.  A.  6th  Cir.  1910) 
176  Fed.  266,  24  Am.  Bankr.  Rep.  76. 

The  fact  that  a  surety  has  made  a  pari 
payment  on  the  debt  does  not  affect  the 
right  of  the  creditor  to  prove  for  the  en- 
tire amoimt.  In  re  Heyman,  (S.  D.  N.  Y. 
1899)   95  Fed.  800. 

Indemnity  of  another  as  surety. — Where 
trust  deeds  were  executed  by  a  bankrupt 
to  secure  the  beneficiaries  as  sureties,  it 
was  held  that  such  beneficiaries  were  not 
entitled  to  be  paid  personally  the  amoiints 
of  the  debts  for  which  they  were  sureties 
out  of  the  bankrupt's  estate,  but  were  only 
entitled  to  have  such  debts  paid  to  the 
creditors  out  of  the  proceeds  of  the  prop- 
erty included  in  the  deeds,  and  to  a  re- 
lease of  their  liability  as  sureties.  In  re 
Randolph,  (N.  D.  W.  Va.  1911)  187  Fed. 
186. 

Stipulation  for  attorney  fees. — ^In  many 
instances  the  obligation  by  which  a  bank- 
rupt's indebtedness  is  evidenced  contains 
a  stipulation  for  an  attorney  fee  for  the 
collection  therefor;  and  in  such  cases,  if 
the  claim  has  been  placed  with  an  attor- 
ney for  collection  prior  to  bankruptcy, 
and  collection  proceedings  were  actually 
instituted,  so  that  the  attorney's  fee  was 
a  fixed  liability  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy,  such  fee 
will  constitute  a  provable  debt  against 
the  estate  of  the  debtor.  Merchants'  Bank 
V.  Thomas,  (5th  Cir.  1003)  121  Fed.  306, 
57  C.  C.  A.  374,  10  Am.  Bankr.  Rep. 
209;  In  re  Edens  Co.,  (D.  C.  S.  C.  1907) 
151  Fed.  940,  18  Am.  Bankr.  Rep.  643; 
In  re  V.  &  M.  Lumber  Co.,  (N.  D.  Ala. 
1910)  182  Fed.  231;  In  re  Torchia,  (W. 
D.  Pa.  1911)  186  Fed.  676;  In  re  Jen- 
kins,  (W.  D.  S.  C.  1912)   192  Fed.  1000. 
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Thus  where  notes  given  by  a  firm  pro* 
vided  that  if  they  were  placed  in  the 
hands  of  an  attorney  for  collection  the 
makers  and  indorsers  agreed  to  pay  the 
holder  an  attorney  fee  of  ten  per  cent.,  on 
the  amount  due,  and  the  maker  there- 
after became  bankrupt,  and  the  notes 
were  placed  in  the  hands  of  an  attorney 
for  collection,  it  was  held  that  the  at- 
torney's fee  provided  for  was  properly 
provable  as  a  claim  against  the  bank- 
rupt's estate.  Merchants'  Bank  v. 
Thomas,  (5th  Cir.  1903)  121  Fed.  306, 
57  C.  C.  A.  374,  10  Am.  Bankr.  Rep.  2!»9. 

So,  also,  where  a  mortgage  executed  by 
a  bankrupt  provided  for  the  payment  of 
the  attorney's  fees  of  the  mortgagee  in 
case  he  was  required  to  employ  counsel, 
it  was  held  that  the  mortgagee  was  en- 
titled to  an  allowance  for  a  reasonable 
attorney's  fee  for  services  required  in 
proving  his  claim  and  lien  against  the 
bankrupt's  estate.  In  re  Ferreri,  (E.  D. 
La.   1911)    18«  Fed.  676. 

A  state  rule  to  the  effect  that  an  at- 
torney's commission,  stipulated  for  in 
bond  and  mortgage  in  case  of  foreclosure, 
is  subject  to  the  control  of  the  court, 
which  may  reduce  the  amount  of  such 
commission  in  its  discretion,  will  be  fol- 
lowed by  a  court  of  bankruptcy  in  that 
state.  In  re  Wendel,  (E.  D.  Pa.  1907) 
162  Fed.   672,   18  Am.   Bankr.   Rep.   665. 

Where,  however,  the  obligation  has  not 
been  given  to  an  attorney  to  collect,  or 
no  effort  has  been  made  to  realize  thereon 
such  as  would  authorize  the  collection  of 
the  fee  as  part  of  the  claim,  tiie  stipu- 
lated fee,  in  such  cases,  has  not  become 
such  a  fixed  liability  as  to  make  it  avail- 
able as  a  provable  debt  in  bankruptcy. 
In  re  Roche,  (5th  Cir.  1900)  101  Fed. 
956,  42  C.  C.  A.  115,  4  Am.  Bankr.  Rep. 
369;  In  re  Garlington,  (N.  D.  Tex.  1902) 
116  Fed.  999,  8  Am.  Bankr.  Rep.  602; 
In  re  Keeton,  (W.  D.  Tex.  1903)  126  Fed. 
426,  11  Am.  Bankr.  Rep.  367;  In  re 
Keeton,  (W.  D.  Tex.  1903)  126  Fed.  429, 
11  Am.  Bankr.  Rep.  370;  In  re  Gcbhard, 
(M.-D.  Pa.  1906)  140  Fed.  571,  15  Am. 
Bankr.  Rep.  381;  In  re  T.  H.  Thompson 
Milling  Co.,  (W.  D.  Tex.  1906)  144  Fed. 
314,  16  Am.  Bankr.  Rep.  454;  McCabe 
V.  Patton,  (C.  C.  A.  3d  Cir.  1909)  174 
Fed.  217,  23  Am.  Bankr.  Rep.  335;  In 
re  V.  &  M.  Limiber  Co.,  (N.  D.  Ala. 
1910)    182  Fed.  231. 

Thus  where  judgments  were  entered 
against  a  bankrupt  by  confession,  without 
suit,  and  included  an  allowance  for  at- 
torney's fees,  it  was  held  that  the  bank- 
rupt was  entitled  at  the  first  opportunity, 
when  such  judgments  were  presented  for 
allowance  as  claims  against  his  estate, 
to  object  to  the  allowance  of  the  attor- 
ney's fee  because  no  testimony  was  of- 
fered as  to  the  value  of  the  services  or 
the  amount  of  the  commissions  which 
should  be  allowed,  and  his  trustee  in  bank- 
ruptcy was  entitled  to  raise  the  same  ob- 


jection.   In  re  Torchia,  (W.  D.  Pa.  1911) 
185  Fed.  676. 

Attorney's  fees  stipulated  for  in  a  note 
^which  hcts  not  matured  are  not  provable 
against  the  estate  of  the  maker.  In  re 
(Darlington,    (1902)    115   Fed.   999. 

Rent. —  Where  a  lease  provides  that  on 
default  in  the  payment  of  any  rent,  the 
rent  for  the  entire  term  shall  at  once 
become  due  and  payable,  it  has  been  held 
that,  on  the  bankruptcy  of  the  lessee 
while  so  in  default,  the  rent  for  the  term, 
so  far  as  definitely  fixed  by  the  lease,  is 
a  "fixed  liability  absolutely  owing."  In 
re  Pittsburg  Drug  Co.,  (W.  D.  Pa.  1908) 
164  Fed.  482.  See  also  In  re  Goldstein, 
(1899)  2  Am.  Bankr.  Rep.  603.  Com- 
pare Wilson  V.  Pennsvlvania  Trust  Co., 
(1902)  114  Fed.  742, "52  C.  C.  A.  374; 
In  re  Winfield  Mfg.  Co.,  (1905)  137  Fed. 
984,  140  Fed.  185. 

Where  a  penal  bond  executed  by  a  per- 
son who  thereafter  became  bankrupt,  pro- 
vided, inter  alia,  for  the  payment  of  cer- 
tain rent  for  life,  it  was  held  that  the 
liability  was  fixed  and  absolutely  owing 
at  the  time  of  the  filing  of  the  petition. 
Cobb  V.  Overman,  (1901)  109  Fed.  65, 
48  C.  C.  A.  223,  54  L.  R.  A.  36d,  reversing 
Bray  v.  Cobb,   (1900)    100  Fed.  270. 

In  the  case  of  a  lease  of  a  store  service 
apparatus  especially  adapted  to  the  prem- 
ises in  which  it  was  placed,  where  the  so- 
called  lease  was  substantially  an  arrange- 
ment for  payment  by  instalments,  and 
the  contract  provided  that  in  case  of  de- 
fault the  whole  rental  should  become  due 
"  without  demand,"  and  that  "  in  case 
the  lessee  becomes  bankrupt,  the  balance 
of  the  rental  for  the  entire  term  of  this 
lease  shall  be  considered  at  once  due  and 
payable  uHthout  notice  or  demand  on  the 
part  of  the  lessor"  and  a  default  occurred 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, it  was  held  that  the  whole 
uraount  as  stipulated  became  a  "fixed 
liability"  within  the  meaning  of  section 
63a  (1).  In  re  Miller  Bros.  Grocery  Co., 
(X.  D.  Ohio  1913)  208  Fed.  573,  reversed 
on  other  grounds  (1915)  219  Fed.  851, 
135  C.  C.  A.  521,  Ann.  Cas.  1916A  946, 
L.  R.  A.  1916B  1099;  In  re  Caswell- 
Massey  Co.,   (S.  D.  N.  Y.  1910)   208  Fed. 

671. 

But  the  lessor  cannot  both  prove  his 
claim  for  the  total  rent  and  retake  the 
property^  Lamson  Consol.  Store  Service 
Co.  V.  Bowland,  (1902)  114  Fed.  639,  52 
C.  C.  A.  335;  In  re  Quaker  Drug  Co., 
(1913)  204  Fed.  689;  In  re  Merwin,  etc., 
Co.,  (1913)  206  Fed.  116;  In  re  Miller 
Bros.  Grocery  Co.,  (6th  Cir.  1915)  219 
Fed.  851,  135  C.  C.  A.  521,  Ann  Cas. 
1916A  946,  L.  R.  A.   1916B   1099. 

See  note  to  section  68a  {I^)  as  to  claims 
for  rent  in  general. 

Equitable  claims. — "There  is  nothing  in 
the  Bankruptcy  Act  which  indicates  any 
intention  on  the  part  of  Congress  to  dis- 
criminate   against    equitable    claims.      In 
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section  2  of  that  Act  all  courts  of  bank- 
ruptcy are  invested  'with  each  jurisdic- 
tion at  law  and  in  equity  as  will  enable 
them  to  exercise  original  jurisdiction  in 
bankruptcy  proceedings  ...  to  (1)  ad- 
judge persons  bankrupt;  ...  (2)  al- 
low claims,  disallow  claims,  reconsider 
allowed  or  disallowed  claims,  and  allow 
or  disallow  them  against  bankrupt  es- 
tates.' It  has  always  been  tiie  law  in 
England  that  equitable  demands  can  be 
proven  in  bankruptcy,  and  such  claims 
are  provable  under  our  present  Bank- 
ruptcy Law  if  within  the  purview  of  the 
general  rules  of  equity,  even  though  they 
liave  no  status  in  courts  of  law."  In  re 
Putman,  (N.  D.  Cal.  1911)  193  Fed.  464. 
An  equitable  claim  which,  at  the  time 
of  the  filing  of  the  petition  in  bankruptcy, 
was  a  fixed  liability  on  the  part  of  the 
bankrupt  may  be  proved  agamst  his  es- 
tate.    James  v.  Gray,   (C.  C.  A.  1st  Cir. 

1904)  131  Fed.  401,  12  Am.  Bankr.  Rep. 
573;  In  re  Arnold,  (B.  D.  Mo.  1904) 
133  Fed.  789,  13  Am.  Bankr.  Hep.  320; 
In  re  Peasley,  (D.  C.  N.  H.  1906)  137 
Fed.  190,  14  Am.  Bankr.  Rep.  496,  re- 
versed on  other  grounds  (C.  C  A.  1st 
Cir.  1906)  148  Fed.  374;  Carpenter  r. 
Southworth,  (C.  C.  A.  2d  Cir.  1908)  16ft 
Fed.  428,  21  Am.  Bankr.  Rep.  390. 

But  see  In  re  E.  T.  Kenney  Co.,  (D. 
C.  Ind.  1906)  136  Fed.  461,  14  Am. 
Bankr.  Rep.  611,  wherein  it  was  said  that 
only  such  claims  are  provable  in  bank- 
ruptcy as  are  made  provable  by  section 
63,  and  it  does  not  include  equitable 
claims  unless  they  are  included  under  the 
description  of  unliquidated  claims  which 
are  made  provable  only  after  they  are 
liquidated.  All  other  claims  enumerated 
in  section  63  are  legal  claims,  and  a 
statutory  mode  of  proof  is  prescribed  for 
them  in  section  57. 

Payments  made  to  truetee  by  mieiaike. 
—  The  rule  that  payments  made  under 
mistake  of  law  are  not  recoverable  does 
not  apply  to  a  payment  made  to  a  trustee 
in  bankruptcy,  or  other  officer  of  a  court 
holding  the  funds  in  his  hands  upon  trust 
for  equitable  distribution.  Carpenter  v, 
Southworth,  (C.  C.  A.  2d  Cir.  1908)  166 
Fed.   428,  21   Am.  Bankr.  Rep.  390. 

Where  a  vendor  has  failed  to  make  title 
as  required  by  his  contract  for  the  sale 
of  land,  the  purchaser  is  in  equity  en- 
titled to  recover  interest  on  any  advances 
made  on  the  purchase  money,*  whether 
witli  a  stakeholder  or  paid  to  the  vendor, 
and  is  also  entitled  to  a  lien  on  the  land 
for  tlie  amount  of  such  deposits  and  the 
interest;  and  these  rules  apply  in  bank- 
ruptcy proceedings.  Everett  v.  Mans'field, 
(C.  C.  A.  Ist  Cir.  1906)  148  Fed.  374,  8 
Ann.    Cas.   956,  reversing    (D.  C.   N.   H. 

1905)  137  Fed.  190,  14  Am.  Bankr.  Rep. 
496. 

The  expenses  and  compensation  of  an 
assignee  for  the  benefit  of  creditors  may 
be  proved  in  bankruptcy  proceedings;  and 


such  claims  will  be  allowed  where  the 
services  rendered  were  beneficial  to  the 
estate,  and  not  in  furtherance  of  any  fraud 
upon  creditors.  Randolph  17.  Scruggs, 
(1903)  190  U.  S.  633,  23  S.  Ct.  710, 
47  U.  S.  (L.  ed.)  1165,  10  Am.  Bankr. 
Rep.  1;  In  re  Peter  Paul  Book  Co.,  (W. 
D.  N.  Y.  1900)  104  Fed.  786,  6  Am. 
Bankr.  Rep.  105;  In  re  Klein,  (S.  D.  N. 
y.  1902)  116  Fed.  523,  8  Am.  Bankr. 
Rep.  659;  Summers  v.  Abbott,  (C.  C. 
A.  8th  Cir.  1903)  122  Fed.  36,  10  Am. 
Bankr.  Rep.  254;  In  re  Chase,  (C.  C.  A. 
1st  Cir.  1903)  124  Fed.  753,  10  Am. 
Bankr.  Rep.  677;  In  re  Zier,  (D.  C.  Ind. 

1904)  127  Fed.  399,  11  Am.  Bankr.  Rep. 
527;  In  re  Congdon,  (D.  C  Minn.  1904) 
129  Fed.  478,  11  Am.  Bankr.  Rep.  219; 
In  re  J.  H.  Alison  Lumber  Co.,  (S.  D.  Ga. 

1905)  137  Fed.  643,  14  Am.  Bankr.  Rep. 
78;  In  re  Pattee,  (D.  C.  Conn.  1906)  143 
Fed.  994,  16  Am.  Bankr.  Rep.  450;  In  re 
Pauly,  (N.  D.  N.  Y.  1899)  2  Am.  Bankr. 
Rep.  333;  Matter  of  B.  H.  Gladding  Co., 
(D.  C.  R.  I.  1902)  9  Am.  Bankr.  Rep. 
171;  Matter  of  Harson  Co.,  (D.  C.  R.  I.) 
11  Am.  Bankr.  Rep.  614. 

Thus  where  a  bankrupt's  assignee  for 
the  benefit  of  creditors  redeemed  a  pawned 
diamond  with  his  own  funds,  and  later 
under  compulsion  delivered  the  diamond 
to  the  bankrupt's  trustee,  who  sold  it  as 
a  part  of  the  bankrupt's  estate  for  more 
than  the  amount  advanced  to  redeem  it, 
the  assignee  was  entitled  to  receive  the 
amount  so  advanced  from  the  trustee. 
In  re  Rudd,  (E.  D.  N.  Y.  1910)  180  Fed. 
312. 

So,  also,  it  has  been  held  that  a  charge 
for  the  preparation  of  a  general  deed  ot 
assignment,  which  was  avoided  by  an  ad- 
judication in  bankruptcy  against  the  as- 
signor, on  a  petition  filed  within  four 
months  after  the  making  of  the  assign- 
ment, may  be  proved  as  an  unsecured 
claim  against  the  bankrupt's  estate. 
Randolph  v.  Scruggs,  (1903)  190  U.  S. 
533,  23  S.  Ct.  710,  47  U.  S.  (L.  ed.)  1165, 
10  Am.  Bankr.  Rep.  1. 

But  where  the  assignee  is  a  party  to 
a  fraudulent  assignment,  compensation 
wiU  not  be  allowed.  In  re  Congdon,  (D. 
C.  Minn.  1904)  129  Fed.  478,  11  Am. 
Bankr.  Rep.  219.  See  also  Stearns  v. 
Flick,  (S.  D.  Ohio  1900)  103  Fed.  919, 
4  Am.  Bankr.  Rep.  723;  Wilbur  v.  Wat- 
son, (D.  C.  R.  I.  1901)  111  Fed.  493,  7 
Am.  Bankr.  Rep.  64. 

A  claim  for  commissions  and  expenses 
incurred  Ity  a  trustee  named  in  a  deed  of 
trust,  executed  by  the  bankrupt,  in  the 
sale  of  certain  chattels  thereunder  prior 
to  bankruptcy,  is  not  such  a  claim  as  is 
provable  under  section  63  of  the  Bank- 
ruptcy Act.  In  re  Standard  Dairy,  etc., 
Co.,  (D.  C.  1908)  20  Am.  Bankr.  Rep. 
321. 

Provability  as  affected  by  person  hold- 
ing claim  —  Claim  by  bankrupt's  wife. — 
If,  under  the  state  law.  the  claim  of  a 
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wife  against  her  husband  is  recognized 
as  valid,  such  claim  will  constitute  a  prov- 
able debt  in  the  Bankruptcy  Court.  In 
re  Novak,  (N.  D.  la.  1900)  101  Fed.  800, 
4  Am.  Bankr.  Rep.  3X1;  In  re  Neiman, 
(E.  D.  Wis.  1901)  109  Fed.  113,  6  Am. 
Bankr.  Rep.  329;  In  re  Nickerson,  (D. 
C.  Mass.  1902)  116  Fed.  1003,  8  Am. 
Bankr.  Rep.  707;  In  re  Miner,  (D.  C. 
Ore.  1902)  117  Fed.  953,  9  Am.  Bankr. 
Rep.  100;  In  re  Domenig,  (E.  D.  Pa. 
1904)  128  Fed.  146,  11  Am.  Bankr.  Rep. 
552;  James  f.  Grijr,  (C.  C.  A.  Ist  Cir. 
1904)  131  Fed.  401,  12  Am.  Bankr.  Rep. 
573;  Neumann  r.  Blake,  (C.  C.  A.  8th 
Cir.  1910)  178  Fed.  916;  In  re  Carpenter, 
(D.  C.  S.  C.  1910)  179  Fed.  743;  In  re 
Kyte,  (M.  D.  Pa.  1908)  21  Am.  Bankr. 
Rep.  110;  In  re  Crumling,  (E.  D.  Pa. 
1914)  214  Fed.  503,  where,  however,  the 
court  said:  "Claims  are  presented 
against  the  bankrupt's  estate  by  his  wife 
and  other  members  of  his  family  for 
services  rendered  to  him  in  such  num- 
bers and  for  such  amounts  as  if  allowed 
would  make  of  these  bankruptcy  proceed- 
ings nothing  but  a  means  of  transferring 
his  estate  from  his  creditors  to  himself 
under  the  guise  of  a  dividend  on  debts 
contracted  by  him.  It  is  common  sense, 
common  justice,  and  hornbook  law  that 
all  such  claims  should  be  closely  scruti- 
nised. These  have  failed  to  pass  the 
scrutiny  of  the  referee.  For  this  the  ref- 
eree is  to  be  commended.'' 

A  claim  of  the  bankrupt's  wife  will  not 
be  disallowed  merely  because  of  laches  in 
enforcing  it.  In  re  Remmerde,  (N.  D. 
Ta.  1913)  206  Fed.  826. 

But  where  the  claim  is  one  that  could 
not  be  recovered  under  the  state  laws,  it 
cannot  be  proved  in  bankruptcy.  In  re 
Talbot,  (1901)  110  Fed.  924;  In  re  Win- 
kels,  (W.  D.  Wis.  1904)  132  Fed.  .590, 
12  Am.  Bankr.  Rep.  696;  In  re  Tucker, 
(D.  C.  Mass.  1905)  148  Fed.  928,  17  Am. 
Bankr.  Rep.  247;  In  re  Suckle,  (E.  D. 
Ark.  1910)  176  Fed.  828,  23  Am.  Bankr. 
Rep.  821;  Teter  r.  Viquesney,  (C.  C,  A. 
4th  Cir.  1910)  179  Fed.  655;  In  re  Kauf- 
mann,  (E.  D.  N.  Y.  1900)  5  Am.  Bankr. 
Rep.   104. 

Thus  where  a  wife  furnishes  money  to 
her  husband,  who  subsequently  becomes 
a  bankrupt,  under  such  circumstances 
that  it  would  be  deemed  a  gift  under  the 
state  law,  the  wife  cannot  sustain  a  claim 
for  the  money,  so  given,  as  against  her 
husband's  estate  in  bankruptcv.  Teter 
f.  Viquesnev,  (C.  C.  A.  4th  Cir.  1910) 
179  Fed.  655. 

A  daughter  of  the  bankrupt  may  prove 
a  claim  against  his  estate.  Matter  of 
Brewster,  (X.  D.  N.  Y.  1902)  7  Am. 
Bankr.  Rep.  486. 

A  son-in-iair  to  the  htvnkrupt  may 
prove  a  claim  against  his  estate.  In  re 
Crumling,  (E.  D.  Pa.  1914)  214  Fed. 
503. 

The  fact  thai  the  etockholdera  of  two 


separately  chartered  oorporationa  are 
identical^  that  one  owns  shares  in  the 
other,  and  that  they  have  mutual  deal- 
ings, will  not  in  general  merge  them  into 
one  corporation,  or  prevent  the  enforce- 
ment by  one  of  an  otherwise  valid  claim 
against  the  other.  In  re  Watertown 
Paper  Co.,  (C.  C.  A.  2d  Cir.  1909)  169 
Fed.   252,  22  Am.   Bankr.   Rep.   190. 

A  director  of  a  corporation  may  main- 
tain a  claim  against  its  estate  in  bank- 
ruptcy. In  re  Salvator  Brewing  Co.,  (S. 
D.  N.  Y.  1911)    188  Fed.  522. 

Partners. — As  to  the  claims  of  part- 
ners a|(ainst  the  partnership  estate,  and 
as  against  each  otner,  see  section  5^. 

A  county  may  prove  its  claim  against 
the  bankrupt.  In  re  Wright,  (D.  C. 
Mass.   1899)    95  Fed.  807. 

The  interest  due  on  a  fixed  liability  is 
provable  in  bankruptcy  under  the  express 
terms  of  the  statute.  See  Everett  r. 
Mansfield,  (C.  C.  A.  Ist  Cir.  1906)  148 
Fed.  374,  8  Ann.  Cas.  956,  reversing  (D. 
C.  N.  H.  1905)  137  Fed.  190,  14  Am. 
Bankr.  Rep.  496;  In  re  Stevens,  (D.  C. 
Ore.  1909)  173  Fed.  842,  23  Am.  Bankr. 
Rep.  239. 

A  creditor  of  a  bankrupt  who  has 
taken  a  mortgage  is  entitled  to  interest 
on  the  mortgage  debt,  where  the  estate 
is  ample  for  that  purpose.  Coder  r.  Arts, 
(1909)  213  U.  S.  223,  29  S.  Ct.  436,  63 
U.  S.  (L.  ed.)  772,  22  Am.  Bankr.  Rep. 
16. 

AUoiced  claims  in  bankruptcy  are  to 
be  treated  as  judgments  and  bear  interest 
from  maturity,  although  the  contracts  do 
not  provide  therefor,  and  this  rule  it 
not  affected  by  the  acceptance  by  the 
creditor  from  the  trustee  of  the  principal 
of  the  claim  without  stipulating  for  in- 
terest, but  the  trustee  is  entitled  to 
retain  possession  of  the  assets  until  he 
has  accumulated  funds  enough  to  satisfy 
such  interest.  In  re  Osbom,  (1910)  177 
Fed.  184,  100  C.  C.  A.  392,  29  L.  R.  A. 
(N.  S.)   887. 

Interest  ceases  to  run  on  a  secured 
claim  when  the  money  is  realized  from  the 
security.  The  estate  ought  not  to  be  bur- 
dened with  the  payment  of  interest  sub- 
sequent to  that  time.  In  re  Stevens,  (D. 
C.  Ore.  1909)  173  Fed.  842,  23  Am. 
Bankr.  Rep.  239. 

In  Sexton  v.  Drevfus,  (1911)  219  U. 
S.  339,  31  S.  Ct.  256,  55  U.  S.  (L.  ed.) 
244,  it  was  said:  *'  For  more  than  a  cen- 
tury and  a  half  the  theory  of  the  Engliah 
bankrupt  system  has  been  that  everything 
Btopa  at  a  certain  date.  Interest  was  not 
computed  beyond  the  date  of  the  commis- 
sion. EoD  p.  Bennet,  2  Atk.  527.  This 
rule  was  applied  to  mortgages  as  well  as 
to  unsecured  debts.  Ex  p.  Wardell 
(1787);  Ex  p.  Hercy  (1702);  1  Cooke 
Bankrupt  Laws  (4th  ed.)  181  (Ist  ed. 
appendix)  ;  and  notwithstanding  occa- 
sional doubts,  it  has  been  so  applied  with 
prevailing  assent  of  the  English   judges 
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ever  .fiincc,  Ex  p.  Badger,  4  Vee.  Jr.  165; 
Ex  p.  Eamsbottom,  2  Mont.  &  A.  79;  Ex 
p.  Penfold,  4  De  G.  &  S.  282;  J&(p  p.  Lub- 
bock, 9  Jur.  N.  S.  854;  In  re  Savin,  I^ 
R.  7  Ch.  760,  764;  Ex  p.  Bath,  22  Ch.  D. 
450,  454;  In  re  London,  etc..  Hotel  Co., 
[1892]  1  Ch.  639;  In  re  Bonacino,  1  Man- 
son  59.  As  appears  from  Cooke,  supra, 
the  rule  was  laid  down,  not  because  of 
the  words  of  the  statute,  but  aa  a  funda- 
mental principle.  We  take  our  bank- 
ruptcy system  from  England,  and  we 
naturallv  assume  that  the  fundamental 
principles  upon  which  it  was  admin- 
istered were  adopted  by  us  when  we 
copied  tlie  s^'stem,  somewhat  as  the  estab- 
lished construction  of  a  law  goes  with  the 
words  where  they  are  copied  by  another 
state.  Xo  one  doubts  that  interest  on 
imsocured  debts  stops.  See  section  63 
( 1 ) .  Shawnee  County  t\  Hurley,  (8th  Cir. 
1909)   94  C.  C.  A.  362,  169  Fed.  92,  94." 

Contingent  claims. —  Claims  which  are 
of  so  continprcnt  a  character  as  to  make 
proof  of  them  substantially  impossible 
are  not  provable  in  bankruptcy  proceed- 
ings, because  they  are  not  such  a  fixed 
liability  as  is  contemplated  by  section 
H3a  {I).  Dimbar  v.  Dunbar,  (1903)  190 
L .  8.  340,  23  S.  Ct.  757,  47  U.  S.  (L.  ed) 
1084,  10  Am.  Bankr.  Rep.  139;  In  re 
Jefferson,  (D.  C.  Ky.  1899)  93  Fed.  948; 
In  re  Ellis,  (D.  C.  Mass.  1900)  98  Fed. 
967,  3  Am.  'Bankr.  Rep.  664;  In  re  Arn- 
stein,  (S.  D.  N.  Y.  1899)  101  Fed.  706; 
Hawk  V,  Hawk,  (W.  D.  Ark.  1900)  102 
Fed.  679,  4  Am.  Bankr.  Rep.  463;  In  re 
Mahler,  (E.  D.  Mich.  1900)  105  Fed.  428; 
Atkins  r.  Wilcox,  (5th  Cir.  1900)  105 
Fed.  596,  44  C.  C.  A.  626,  53  L.  R.  A. 
118;  In  re  Hays,  etc.,  Co.,  (W.  D.  Ky. 
1902)  117  Fed.  879;  Watson  t?.  Merrill, 
(C.  C.  A.  8th  Cir.  1905)  136  Fed.  359, 
14  Am.  Bankr.  Rep.  454 ;  In  re  Pettingill, 
(D.  C.  Mass.  1905)  137  Fed.  143,  14 
Am.  Bankr.  Rep.  728;  In  re  Rubel,  (E. 
D.  Wis.  1908)  166  Fed.  131;  In  re  Hart- 
man,  (M.  D.  Pa.  1909)  166  Fed.  776,  21 
Am.  Bankr.  Rep.  610;  In  re  Inman,  (K. 
D.  Ga.  1909)  171  Fed.  185;  In  re  Roth, 
(C.  C.  A.  2d  Cir.  1910)  181  Fed.  667;  In 
re  Merrill,  (C.  C.  A.  2d  Cir.  1911)  186  Fed. 
312;  Clemmons  v.  Brinn,  (N.  Y.  1901)  7 
Am.  Bankr.  Rep.  714;  In  re  Gallacher 
Coal  Co.,  {N.  D.  Ala.  1913)  205  Fed.  183. 

The  liability  of  the  bankrupt  is  to  be 
ascertained  solely  as  of  the  date  of  filing 
the  petition.  If  the  existence  of  the  debt 
or  claim,  whether  liquidated  or  unliqui- 
dated, is  then  contingent,  it  is  not  prov- 
able. Cotting  r.  Hooper,  (1915)  220 
Mass.  273,  107  N.  E.  931. 

Under  a  statute  providing  that  a  wife 
who  is  granted  a  divorce  from  her  hus- 
band "  shall  be  entitled  to  one-third  of 
the  husband's  personal  property  abso- 
lutely," it  has  been  held  that  the  interest 
of  a  wife  in  the  personal  property  of  her 
husband  after  the  commencement  of  an 
action  for  divorce,  but  before  decree,  is 


not  such  a  claim  as  is  provable  against 
the  husband's  estate  in  bankruptcy.  Hawk 
f?.  Hawk,  (W.  D.  Ark.  1900)  102  Fed. 
679,  4  Am.  Bankr.  Rep.  463. 

The  liability  of  a  bankrupt  on  a  guar- 
anty, executed  by  him,  of  the  payment  by 
a  corporation  of  dividends  at  a  certain 
rate  on  its  stock,  owned  by  another,  with 
respect  to  dividends  not  due  or  payable 
at  the  time  of  the  filing  of  the  petition  in 
bankruptcy,  is  so  far  contingent  that  a 
claim  baaed  thereon  is  not  a  provable 
debt.  In  re  Pettingill,  (D.  C.  Mass.  1905) 
137  Fed.  143,  14  Am.  Bankr.  Rep.  728. 

A  defendant's  liability  on  a  replevin 
bond,  given  to  reclaim  property,  has  been 
held  to  be  of  such  a  contingent  nature  as 
not  to  be  provable  in  bankruptcy.  Clem- 
mons V.  Brinn,  (N.  Y.  1901)  7  Am. 
Bankr.  Rep.   714. 

Claims  barred  by  limitation.-^A  claim 
which,  at  the  time  of  the  filing  of  a  peti- 
tion in  bankruptcy  against  the  debtor, 
was  barred  by  the  statute  of  limitations 
of  the  state  where  the  debtor  resides,  and 
where  the  proceedings  in  bankruptcy  are 
instituted,  is  not  a  provable  debt  against 
his  estate  in  bankruptcy.  In  re  Lipman, 
(S.  D.  N.  Y.  1899)  94  Fed.  353,  2  Am. 
Bankr.  Rep.  46;  In  re  Resler,  (D.  C. 
Minn.  1899)  95  Fed.  804;  In  re  Wooten, 
(E.  D.  N.  C.  1902)  118  Fed.  670,  9  Am. 
Bankr.  Rep.  247;  Hargadine-McKittrick 
Dry  Goods  Co.  r.  Hudson,  (C.  C.  A.  8th 
Cir.  1903)  122  Fed.  232,  10  Am.  Bankr. 
Rep.  225;  In  re  Lafferty,  (E.  D.  Pa. 
1903)  122  Fed.  558,  10  Am.  Bankr.  Rep. 
290;  In  re  Watkinson,  (E.  D.  Pa.  1906) 
143  Fed.  602,  16  Am.  Bankr.  Rep.  245: 
In  re  Putman,  (N.  D.  Cal.  1911)  193 
Fed.  464.  For  cases  arising  under  earlier 
Bankruptcy  Acts  involving  the  effect  of 
the  statute  of  limitations  and  of  the 
scheduling  of  debts  barred,  see  Matter  of 
Ray,  (1897)  2  Ben.  53,  20  Fed.  Cas.  No. 
11,589;  In  re  Eldridge,  (1875)  2  Hughes 
(U.  S.)  259;  In  re  Perry,  (1868)  1  Nat. 
Bankr.  Reg.  220,  19  Fed.  Cas.  No.  10,998 ; 
In  re  Hardin,  (1868)  11  Fed.  Cas.  No. 
6,048;  In  re  Sheppard,  (1868)  1  Nat. 
Bankr.  Reg.  489,  21  Fed.  Cas.  No.  12,753; 
Nicholas  v.  Murray,  (1878)  5  Sawy.  (U. 
S.)  320;  In  re  Hertzog,  (1878)  18  Nat. 
Bankr.  Reg.  626,  12  Fed.  Cas.  No.  6,433; 
In  re  Reed,  (1874)  6  Biss.  (U.  S.)  250; 
In  re  Doty,  (1877)  16  Nat.  Bankr.  Reg. 
202,  7  Fed.  Cas.  No.  4,017;  In  re  Not  ^n, 
(1875)  6  Biss.  (U.  S.)  443;  In  re 
Wright,  (1872)  3  Biss.  (U.  S.)  369;  Re 
Kingsley,  (1868)  1  Lowell  216,  14  Fed. 
Cas.  No.  7,819;  In  re  Cornwall,  (1871) 
9  Blatchf.  (U.  S.)  114;  Wofford  f?.  Unger 
(1880)    53  Tex.  634. 

In  In  re  Wooten,  (E.  D.  N.  C.  1902) 
118  Fed.  670,  the  court  said  that  it  is  the 
duty  of  a  trustee  in  bankruptcy  to  plead 
the  statute  of  limitations,  especially  when 
required  by  creditors  whom  he  represents. 

The  trustee  in  bankruptcy  may  plead 
the  statute  of  limitations  to  outlawed  ob- 
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ligations,  and  the  itatute  is  properly 
pleaded,  although  the  bankrupt,  after  the 
filing  of  the  petition  in  bankruptcy, 
acknowledges  the  indebtedness,  for  after 
that  time  he  is  without  power  to  waive 
the  statute.  In  re  George  Zom  k  Ck>., 
(E.  D.  Pa.  1912)  193  Fed.  299. 

Where  a  bankrupt  claims  property  as  a 
homestead,  and  proceedings  are  taken  be- 
fore the  referee  to  subject  it  to  the  pay- 
ment of  a  prior  debt,  the  bankrupt  should 
be  allowed  an  opportunity  to  set  up  the 
statute  of  limitations  against  such  debt. 
In  re  Bean,  (D.  C.  Vt.  1900)  100  Fed. 
262,  4  Am.  Bankr.  Kep.  63. 

But  the  bar  of  the  statute  does  not 
affect  the  bankrupt's  right  to  be  dis- 
charged. Hargadine-McKittrick  Dry  Goods 
Co.  t?.  Hudson,  (C.  C.  A.  8th  Cir.  1903) 
122  Fed.  232,  10  Am.  Bankr.  Rep.  225. 
And  see  the  annotation  under  sections 
14  and  17  generally. 

A  new  promise  to  pay  may,  however, 
be  proved  in  the  bankruptcy  proceedings, 
notwithstanding  the  fact  that  the  original 
debt  was  barred  by  limitation.  Dacovich 
V.  Schley,  (C.  C.  A.  5th  Oir.  1906)  134 
Fed.  72,  13  Am.  Bankr.  Rep.  752. 

But  a  claim  barred  by  the  statute  of 
limitations  is  not  revived  or  made  prov- 
able by  the  fact  that  the  bankrupt  in- 
cludes it  in  his  schedule  of  debts  filed  in 
the  bankruptcy  proceedings.  In  re  Res- 
ler,  (D.  C.  Minn.  1899)  95  Fed.  804; 
In  re  Wooten,  (E.  D.  N.  C.  1902)  118 
Fed.  670. 

Usurious  claim. — ^A  claim  tainted  as 
usurious  cannot  be  proved  in  bankruptcy. 
In  re  Robinson,  (D.  C.  Mass.  1905)  136 
Fed.  994,  14  Am.  Bankr.  Rep.  626. 

The  defense  of  usury  is  available  to  the 
trustee  in  bankruptcy  against  a  mortgage 
given  by  the  bankrupt.  In  re  Kellogg, 
(C.  C.  A.  2d  Cir.  1903)  121  Fed.  333,  10 
Am.  Bankr.  Rep.  7. 

But  this  objection  is  not  available  if 
the  claim  is  proved  apart  from  the  usuri- 
ous obligation.  In  re  Wilde,  (S.  D.  N. 
Y.  1904)  133  Fed.  562,  13  Am.  Bankr. 
Rep.  217;  In  re  Robinson,  (D.  C.  Mass. 
1905)  136  Fed.  994,  14  Am.  Bankr.  Rep. 
626. 

Thus  where  certain  claimants  against 
a  bankrupt  were  shown  by  the  schedules 
to  have  been  creditors  for  goods  sold,  for 
which  notes  had  been  given  and  later  an 
alleged  usurious  mortgage  delivered,  it 
was  held  that  they  were  entitled,  if  they 
had  not  estopped  themselves,  or  limita- 
tions had  not  run  against  them,  to  prove 
such  amount  as  a  general  claim  against 
the  estate,  though  their  liens  were  de- 
feated. In  re  Vogt,  (E.  D.  N.  Y.  1911) 
188  Fed.  764. 

Where,  under  the  state  laws,  the  de- 
fense of  usury  can  be  pleaded  only  by 
the  borrower,  it  has  been  held  that  cred- 
itors of  a  bankrupt  cannot  set  it  up  as 
a  defense  to  the  claim  of  another  cred- 


itor. In  re  Worth,  (N.  D.  la.  1904)  130 
Fed.  927,  12  Am.  Bankr.  Rep.  566. 

Fraud  —  Of  claimant. — ^A  claim  will  be 
disallowed  in  bankruptcy  where  it  ap- 
pears to  have  been  based  on  a  transaction 
in  fraud  of  the  rights  of  the  general 
creditors.  In  re  Lansaw,  (D.  U.  Mo. 
1902)  118  Fed.  365,  9  Am.  Bankr.  Rep. 
167;  In  re  S.  P.  Smith  Lumber  Co.,  (N. 
D.  Tex.  1904)  132  Fed.  618,  13  Am. 
Bankr.  Rep.  123.  See  also  In  re  Holbrook 
Shoe,  etc.,  Co.,  (D.  C.  Mont.  1908)  165 
Fed.  973,  21  Am.  Bankr.  Rep.  511. 

But  a  preferential  transferee  may,  on 
the  setting  aside  of  the  conveyance  as 
fraudulent,  participate  in  the  proceeds  of 
a  sale  of  the  property  as  to  a  debt  not 
involved  in  the  fraudulent  conveyance, 
and  incurred  before  its  execution.  In  re 
Hurst,   (N.  D.  W.  Va.)    188  Fed.  707. 

Bankrupt's  fraud, —  Creditors  in  bank- 
ruptcy proceedings  may  invoke  the  prin- 
ciple that  money  procured  by  fraud  may 
be  recovered  back,  by  proving  a  demand 
for  money  had  and  received  by  the  bank- 
rupt to  their  use.  In  re  Arnold,  (E.  D. 
Mo.  1904)  133  Fed.  789,  13  Am.  Bankr. 
Ren.  320. 

Claim  of  unregistered  foreign  corpora- 
tion.— Where  duebills  issued  by  a  bank- 
rupt corporation  for  money  lent  to  it  by 
a  foreign  corporation .  were  adjudged  in- 
valid in  the  hands  of  an  assignee,  and 
refused  allowance  against  the  bankrupt 
estate,  on  the  ground  that  in  lending  the 
money  the  foreign  corporation  was  doing 
business  in  the  state  without  having 
registered  as  required  by  the  state  law, 
it  was  held  that  such  corporation  could 
not  prove  the  same  indebtedness  as  a 
claim  against  the  estate  on  the  theory 
that,  the  duebills  being  void,  the  lender 
was  entitled  to  recover  on  an  implied  con- 
tract as  for  money  had  and  received ;  such 
contracts  being  equally  within  the  stat- 
ute. In  re  Montello  Brick  Works,  (E. 
D.  Pa.  1909)  174  Fed.  498,  23  Am.  Bankr. 
Rep.  375. 

Effect  of  ultra  vires  and  illegality. — 
Bonds  issued  by  a  corporation  which  are 
ultra  vires  and  void  under  the  law  of  the 
state  are  not  allowable  against  the  cor- 
poration's estate  in  bankruptcy.  In  re 
Waterloo  Organ  Co.,  (C.  C.  A.  2d  Cir. 
1904)  134  Fed.  341,  13  Am.  Bankr.  Rep. 
466. 

Corporation's  agreement  to  pay  debts 
of  third  persons, —  Where  a  corporation 
gave  its  promissory  note  to  a  bank  for  the 
indebtedness  of  third  parties  for  which  it 
was  in  no  way  responsible,  and  also  for 
its  own  debt,  it  was  held  that,  to  the 
extent  of  the  amount  of  the  debts  of  the 
third  parties,  the  note  was  invalid  in 
the  hands  of  the  bank,  which  knew  these 
facts,  and  that  the  claim  of  the  bank 
against  the  estate  of  the  bankrupt  cor- 
poration must  be  reduced  to  the  amount 
which  the  corporation  owed  the  bank  when 
the    note    was    given,    and    the    interest 
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thereon.  Mapes  v,  German  Bank,  (0.  C. 
A.  8th  €ir.  1910)  176  Fed.  89,  23  Am. 
Bankr.  Rep.  713. 

So,  also,  it  has  been  held  that  renewal 
notes,  executed  by  a  corporation  to  a 
bank,  covering  notes  given  for  an  indebt- 
edness of  another  corporation,  without 
any  new  consideration,  are  not  enforce- 
able in  bankruptcy,  under  the  rule  that 
a  corporation  has  no  authority  to  pay 
the  debts  of  a  third  person,  in  the  ab- 
sence of  a  binding  obligation  arising 
from  an  agreement  to  assume  such  third 
party's  debts,  based  on  a  valuable  con- 
sideration. In  re  Stanford  Clothing  Co., 
(N.  D.  Ala.  1911)    187  Fed.  172. 

A  corporation  fc<M  no  power  to  pur- 
chase ska/res  of  its  oton  stocky  where  the 
tranea^ction  renders  it  insolvent,  and  in 
consequence  operates  as  a  fraud  on  its 
creditors;  and  notes  given  by  it  in  such 
case  for  a  part  of  the  purchase  price  are 
invalid,  and  cannot  be  proved  against 
its  estate  in  bankruptcy  by  the  selling 
stockholder.  In  re  S.  P.  Smith  Lumber 
Co.,  (N.  D.  Tex.  1904)  132  Fed.  618,  13 
Am.  Bankr.  Rep.  118. 

But  where  stock  had  been  issued  for 
merchandise,  the  value  of  such  considera- 
tion being  fairly  debatable,  and  the  cor- 
poration enjoyed,  used,  and  did  its  entire 
corporate  business  for  several  years  on 
the  property  so  conveyed  to  it,  and  where 
such  property  cannot  be  restored  or  the 
contract  rescinded,  and  where  no  person 
was  in  any  way  induced  to  act  or  was 
misled  or  wronged  by  the  maintenance  of 
that  status,  it  was  held  that  the  corpo- 
ration   had    no    such    right    against    the 


stockli  older  as  would  prevent  him  from 
participating  in  the  distribution  of  the 
estate  to  the  amount  of  such  sums  as 
were  rightfully  due  to  him.  In  re  L.  M. 
Alleman  Hardware  Co.,  (C.  C.  A.  3d  Cir. 
1910)    181  Fed.  810. 

But  if  the  claimant  does  not  require 
the  aid  of  the  tainted  transadion  in  order 
to  establish  his  claim,  it  may  be  proved. 
In  re  T.  H.  Bunch  Co.,  (E.  D.  Ark. 
1910)    180  Fed.  519. 

Gambling  transactions. — Where  a  claim 
against  a  bankrupt's  estate  was  based  on 
a  note  given  by  her  in  a  marginal 
gambling  transaction,  it  was  held  that 
the  defense  that  it  was  based  on  an  illegal 
consideration  was  available  to  her,  and 
was,  therefore,  available  to  her  trustee  in 
bankruptcy.  In  re  Hill,  (E.  D.  Pa.  1911) 
187  Fed.  214. 

Claim  against  bucket  shop  owner. — 
Where  a  customer  of  a  bankrupt  who  was 
a  stockbroker  filed  a  claim  for  a  balance 
due  on  account  of  purchases  and  sales  of 
stock,  for  the  claimant's  account,  on  the 
theory  that  the  transactions  were  real 
purchases  and  sales,  but  the  evidence 
showed  that  the  creditor  knew  that  the 
bankrupt  was  operating  a  bucket  shop, 
and  intended  no  real  purchase  or  sale, 
it  was  held  that  the  creditor  was  never- 
theless entitled  to  the  allowance  of  his 
claim  for  the  amount  of  cash  deposited 
with  the  bankrupt,  and  interest  thereon, 
under  a  state  statute  which  permitted 
such  recovery  as  against  the  broker. 
Streeter  v,  Lowe,  (C.  C.  A.  Ist  Cir.  1911) 
184  Fed.  263. 


(2)  [Coste  of  suit.]  due  as  costs  taxable  against  an  involuntary  bank- 
rupt who  was  at  the  time  of  the  filing  of  the  petition  against  him  plaintiff 
in  a  cause  of  action  which  would  pass  to  the  trustee  and  which  the  trustee 
declines  to  prosecute  after  notice;  [{1898)  30  8iai,  L.  563,] 


Costs  due  when  the  petition  was  filed, 
and  which  were  then  a  fixed  liability,  are 
provable.  See  Aiken  v.  Haskins,  (1901) 
6  Am.  Bankr.  Rep.  46,  34  Misc.  505,  70 
N.  Y.  S.  293. 

Costs  adjudged  against  a  complainant 
after  his  adjudication  as  a  bankrupt,  in 
a  suit  brought  prior  to  such  adjudica- 
tion,  do   not   constitute   a   provable   debt 


against  his  estate,  under  section  63,  and 
he  is  not  entitled  to  be  protected  by  the 
Bankruptcy  Court  from  arrest  on  an  exe- 
cution therefor.  In  re  Marcus,  (D.  C. 
Mass.  1900)  104  Fed.  331,  affirmed 
(1901)  105  Fed.  907,  45  C.  C.  A.  115; 
Aiken  v.  Haskins,  (1901)  6  Am.  Bankr. 
Rep.  46,  34  Misc.  505,  70  N.  T.  S.  293. 


(3)  [Claim  for  taxable  costs.]  founded  upon  a  claim  for  taxable  costs 
incurred  in  good  faith  by  a  creditor  before  the  filing  of  the  petition  in  an 
action  to  recover  a  provable  debt;  [{1898)  30  Stat.  L,  563,] 


Costs  incurred  by  creditors  in  good 
faith  and  for  the  benefit  of  the  estate 
are  usually  entitled  to  priority  of  pay- 
ment, and  are  considered  under  section 
646    (2). 

Costs  incurred  in  an  attachment  suit, 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, are  provable.     In  re  Allen,  (1899) 


96  Fed.  512;  In  re  Lewis,  (1900)  99  Fed. 
935. 

Costs  in  a  suit  against  a  surety  on  an 
appeal  bond,  where  judgment  for  the 
plaintiff  in  the  action  is  rendered  prior 
to  the  institution  of  bankruptcy  proceed- 
ings against  tlie  surety,  may  be'  proved 
in    tliose    proceedings.      Coe    r.    Waters, 
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(1901)      16     Colo.     App.     311,     (54     Pac. 
1054. 

"Good   faith"    of    creditor  —  Cos t«   in- 
curred by  creditors. —  On  review  of  a  ref- 
eree's order  refusing  to  allow  a  creditor 
to  prove  for  costs  and  expenses  incurred 
in    a    suit    against    a    bankrupt    on    the 
ground  that  the  costs  were  not  incurred 
in    good    faith,    the    court    said:      "The 
record,  however,  which  it  is  assumed,  pur- 
suant to  the  requirement  of  law,  contains 
all  of  the  relevant  testimony  to  this  re- 
view, fails  to  disclose  this.    The  facts  are 
that    some    time    in    1911    the   claimants 
prosecuting   this   review   sued   the    l^ank- 
rupt.     Thev   seasonably  prosecuted   their 
case  to  juagment,  which  was  signed  the 
early  part  of  January,  1912.     Thereafter 
execution   was  duly  sued  out  and  levied 
upon   the   stock  of   the   bankrupt,  which 
was    taken   into   custody   by   the   sheriff. 
The  claimants  were  proceeding  after  the 
proper    advertisement    to    sell    the    prop- 
erty under  execution,  when  on  April   1, 
1912,  Harnden  filed  his  petition  to  be  ad- 
judicated a  bankrupt,  which  was  granted 
on   the  same  day.     It  is  difficult  to  see 
how  these  facts  sustain  the  imputation  of 
bad  faith   in  incurring  these  costs.     The 
claimants    were    simply    asserting    their 
legal  rights,  or,  as  it  is  expressed  in  Re 
Beaver  Coal  Co.,    (D.  C.)    107   Fed.   98, 
101,  they  were  simply  doing  what  *  they 
had  a  right  to  do.'     Under  such  circum- 
stances they  are  entitled  to  their  costs. 
...     It   is  said,  however,  on  behalf  of 
the   referee's   ruling,   that   the   claimants 
manifestly    acted    in    bad    faith,    because 
they  knew  that  Harnden  was  insolvent, 
or  at  least  in  a  failing  condition,  when 
they  levied  their  execution.    There  is  no 
proof  to  sustain  the  referee's  finding  that 


claimants   knew   he   was    insolvent.     The 
mere   fact  that  they   believed  him  to  be 
in  financial  straits  did  not  preclude  their 
proceeding    to   assert   their    legal    rights. 
The  law  favors  the  vigilant,  and  certainly 
cannot  impute  bad  faith  because  creditors, 
believing  those  indebted  to  them  to  be  in 
close  circumstances  financially,  proceed  to 
attempt  a  collection  of  what  is  due  them. 
Indeed,  proceedings  to  collect  a  debt  are 
usually  the  result  of  a  conviction  by  the 
creditor   that  he   is   otherwise  in  danger 
of   losing  his   claim.     The  referee   seems 
also  to   have  been   influenced   in  his   de- 
cision by  the  fact  that  these  costs  did  not 
inure  to  the  benefit  of  the  estate.     This, 
however,  is  no  part  of  the  requirements 
of  statute  making  such  costs  a  provable 
debt.      Such   a   consideration   is   germane 
if   there  be   an  attempt  to   give   such    a 
claim   priority   in   the   administration   of 
the  assets;  but  here  there  is  no  such  at- 
tempt.    The  relief  sought  is  simply  that 
these  costs  may  be  received   as  provable 
claims.  .  .  .  Some  question  is  also  raised 
by  the  referee  as  to   the   reasonableness 
of  these  costs.     There  is  no  proof,  how- 
ever, that  they  are  unreasonable.     They 
are  all  based  upon  charges  made  to  the 
claims    by    officers    of    the    law.      These 
latter    are    presumed    to    do    their    duty 
in  claiming  costs.     If  the  charges  made 
are   excessive,  the  burden  was  upon  the 
trustee     to     establish     this     as     against 
the  assessment  of  costs  by  the  clerk  and 
the    sheriff.      This    he    made    no    attempt 
to  do.     Certainly  the  question  as  to  the 
reasonableness  of  a  few  of  the  items  is 
no   justification   for   rejecting   the   claim 
entirely."     In  re  Harnden,   (D.  C.  N.  M. 
1912)    200  Fed.   172. 


(4)  [Open  account  or  contract.]  founded  upon  eh  open  account,  or  upon 
a  contract  express  or  implied ;  and  [  (1898)  30  Stat.  L.  563,] 
Only  debts  existing  when  petition  filed. 


—  The  debts  founded  upon  open  account 
or  upon  contract,  express  or  implied,  that 
are  provable  under  this  section  include 
only  such  as  existed  at  the  time  of  the 
filing  of  the  petition  in  bankruptcy. 
Zavelo  V,  Reeves,  (1913)  227  U.  S.  625. 
33  S.  a.  366,  67  U.  S.  (L.  ed.)  676,  and 
other  cases  cited  in  the  initial  note  to 
section  63a  preceding  clause  (1). 

Debt  accruing  when  petition  is  filed. — • 
,  See  in  fray  this  note,  p.  1069,  under  catch 
line  Breach  Occasioned  by  Bankruptcy, 
and  see  supra,  p.  1056,  paragraph  JAa- 
bility  Coincident  with  Proceedings  in 
Bankruptcy,  in  note  to  section  63a    ( 1 ) . 

A  claim  against  a  bankrupt  indorser  of 
commercial  paper,  whose  liability  did  not 
become  absolute  until  after  the  filing  of 
the  petition  in  bankruptcy,  may  be  proved 
against  his  estate  after  such  liability  has 
become  fixed,  and  within  the  time  limited 
for  proving  claims.  Moch  v.  Market  St. 
Nat.  Bank,  (C.  C.  A.  1901)  107  Fed.  897; 


In  re  Philip  Semmer  Glass  Co.,  (2d  Cir. 
1905)  136  Fed.  77,  67  C.  C  A.  551;  In 
re  Smith,  (D.  C.  R.  I.  1906)  146  Fed. 
923,  where  the  court  said:  "  It  has  been 
argued  that  the  only  reasonable  construc- 
tion which  can  be  given  to  subdivision  4 
of  section  63  is  that  it  refers  to  claims 
upon  which  a  right  of  action  has  accrued 
at  the  time  of  the  filing  of  the  petition, 
and  that  to  construe  it  as  permitting 
proof  of  contingent  claims  is  to  make 
subdivision  1  superfluous  and  useless.  It 
is  to  be  observed,  however,  that  the  claims 
here  in  question,  when  proved,  were  no 
longer  contingent;  they  had  become  pres- 
ent liabilities  through  the  fact  of  non- 
payment and  protest.  There  is  no  neces- 
sary inconsistency  between  a  class  which 
includes  and  provides  for  liabilities  owing 
at  the  time  of  filing  the  petition,  whether 
then  payable  or  not,  and  a  class  of  lia- 
bilities which  includes  debts  which  ma- 
ture after  the  filing  of  the  petition.  It 
does  not  follow  because  contingent  liabili- 
ties are  excluded  from  the  first  group  of 
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the  clasbification,  that  liabilities  founded 
upon  express  contracts,  and  which  are  no 
longer  contingent  at  the  date  of  proof 
uf  such  liabilities,  are  not  included  within 
suMivision  4.  It  does  not  involve  logi- 
cal inconsistency  to  hold  that  subdivision 
4  comprcliends  claims  which  are  expressly 
excluded  from  subdivision  1,  or  even  to 
hold  that  subdivision  4  includes  claims 
contained  within  subdivision  1,  as  well 
as  many  others.  A  series  of  broadening 
classes  is  not  unusual,  and  inclusion  of 
a  smaller  class  in  a  broader  class  is  not 
inconsistency.  ,  .  .  The  possibility  that 
some  inconsistency  or  confusion  may 
arise  from  a  conflict  between  the  classifi- 
cations of  section  63a  does  not  seem  a 
sufficient  reason  for  excluding  claims 
which  are  fixed  liabilities  of  the  bankrupi 
at  the  date  of  proof,  and  which  are  pre- 
sented for  proof  within  the  time  fixed 
by  statute."  To  the  same  effect,  see  In 
re  Gerson,  (1901)  105  Fed.  891;  In  re 
Schaefer,  (1900)  104  Fed.  973,  note  at 
the  end  of  the  opinion. 

"  It  may  be  doubted  whether  the  lia- 
bility of  an  indorser  in  that  class  of 
cases  is  in  any  true  sense  contingent. 
The  extent  of  his  liability  is  at  all  times 
known,  for  it  is  measured  by  the  note 
itself.  Upon  the  adjudication  of  bank- 
ruptcy it  would  seem  tliat  there  is  an 
end  to  the  contingency  that  the  bankrupt 
himself  may  pay  the  note,  and  that  there 
remains  between  that  date  and  the  ma- 
turity of  the  indorser's  liability  nothing 
but  a  question  of  time."  Per  (xilbert,  J., 
in  Colman  Co.  r.  Withoft,  (9th  Cir.  1912) 
195  Fed.  250,  115  C.  (J.  A.  222. 

Debts  created  after  filing  of  petition. — 
As  the  rights  of  creditors  of  insolvent 
estates  relate  in  general  to  the  time  of 
the  filing  of  the  petition,  debts  created 
after  such  filing  but  before  adjudication 
are  not  provable  against  the  estate.  In 
re  Burka,   (1900)    104  Fed.  326. 

Contracta  and  open  accounts  —  In  gen- 
eral.—  Claims  founded  on  an  express  or 
implied  contract,  or  on  an  open  account, 
and  which  were  a  fixed  liability  at  the 
commencement  of  the  bankruptcy  proceed- 
ings, are  provable  against  the  debtor's 
estate  therein  under  section  tiSa  (4). 
Crawford  v.  Burke,  (1904)  195  U.  S.  176, 
25  S.  Ct.  9.  49  r.  S.  (L.  ed.)  147.  12 
Am.  Bankr.  Rep.  659,  reversing  (1903) 
201  111.  581.  66  X.  E.  833;  Tindle  V, 
Birkett,  (1907)  205  U.  S.  183,  27  S.  Ct. 
493,  61  U.  S.  (L.  ed.)  762,  18  Am.  Bankr. 
Rep.  121,  affirming  (N.  Y.  1905)  15  Am. 
Bankr.  Rep.  179;  In  re  Bingham,  (D.  C. 
Vt.  1899)  94  Fed.  796,  2  Am.  Bankr. 
Rep.  223;  Moch  r.  Market  St.  Nat.  Bank, 
(C.  C.  A.  3d  Cir.  1901)  107  Fed.  897,  6 
Am.  Bankr.  Rep.  12;  In  re  Swift,  (C,  C. 
A.  1st  Cir.  1901)  112  Fed.  316,  7  Am. 
Bankr.  Rep.  374;  In  re  Stern,  (C.  C.  A. 
2d  Cir.  1902)  116  Fed.  604,  8  Am.  Bankr. 
Rep.  569  J   McDonald  v.  FefTt-Weller  Co., 


(C.  G.  A.  5th  Gir.  1904)  128  Fed. 
381,  11  Am.  Bankr.  Rep.  800;  In  re 
Adams,  (D.  G.  R.  I.  1904)  130  Fed.  788, 
12  Am.  Bankr.  Rep.  367;  In  re  Arnold, 
(E.  D.  Mo.  1904)  133  Fed.  789,  13  Am. 
Bankr.  Rep.  320;  In  re  Ladue  Tate  Mfg. 
Go.,  (W.  D.  N.  Y.  1906)  136  Fed.  910, 
14  Am.  Bankr.  Rep.  236;  In  re  Pettingill, 
(D.  G.  Mass.  1905)  137  Fed.  143,  14  Am. 
Bankr.  Rep.  728;  In  re  New  York  Gar 
Wheel  Works,  (W.  D.  N.  Y.  1906)  141 
Fed.  430 ;  In  re  Smith,  ( D.  C.  R.  I.  1906 ) 
146  Fed.  923,  17  Am.  Bankr.  Rep.  112; 
In  re  Edens  Co.,  (D.  C.  S.  G.  1907)  161 
Fed.  ^40.  18  Am.  Bankr.  Rep.  643;  In  re 
James  Dunlap  Carpet  Co.,  (E.  D.  Pa. 
1908)  163  Fed.  541,  20  Am.  Bankr.  Rep. 
882;  In  re  Camelo,  (N.  D.  N.  Y.  1912) 
195  Fed.  632;  Matter  of  Buffalo  Mirror, 
etc.,  Co.,  (W.  D.  N.  Y.  1905)  15  Am. 
Bankr.  Rep.  122 :  In  re  The  Copper  King, 
(N.  D.  Cal.  1906)  16  Am.  Bankr.  Rep. 
150;  Robinson  v.  Pesant,  (1873)  8  Nat. 
Bankr.  Reg.  426,  63  N.  Y.  419. 

A  creditor  indebted  to  the  bankrupt  in 
an  amount  greater  than  his  claim  cannot 
prove  such  claim  against  the  estate  so 
long  as  his  debt  is  unpaid.  In  re  Gerson, 
(1901)    105  Fed.  893. 

"  If  ...  a  creditor's  debt  against  the 
bankrupt  is  less  than  the  bankrupt's  debt 
against  him,  the  time  for  a  set-ofT  would 
seem  to  be  when  the  creditor  is  sued, 
and  the  place  the  forum  in  *  which  the 
suit  is  brought."  In  re  Lesher,  (E.  D. 
Pa.  1910)    176  Fed.  650,  662. 

The  statute  recognizes  all  valid  con- 
trctctfi  executed  prior  to  the  institution 
of  bankruptcy  proceedings;  and,  until  im- 
peached upon  the  ground  of  fraud  or  some 
other  valid  legal  ground,  courts  of  bank- 
ruptcy will  uphold  and  enforce  them.  In 
re  Edens  Co.,  (D.  C.  S.  C  1907)  151  Fed. 
940,  18  Am.  Bankr.  Rep.  643. 

An  executory  contract  will  give  rise  to 
a  provable  claim.  In  re  Stern,  (2d  Gir. 
1902)  116  Fed.  604,  54  C.  C.  A.  60;  In  re 
Glick,   (S.  D.  N.  Y.  1911)    184  Fed.  967. 

Thus,  where  a  bankrupt  contracted  to 
furnish  livery  and  baggage  service  for  a 
hotel  association  for  a  term  of  years  and 
to  pay  the  association  a  stipulated  sum 
in  monthly  installments  for  the  privilege, 
the  court  held  that  the  association  could 
prove  a  claim  for  damages  predicated  on 
the  anticipatory  breach  of  the  executory 
contract.  In  re  Frank  E.  Scott  Transfer 
Co.,  (C.  C.  A.  7th  Cir.  1914)  216  Fed.  308. 

On  the  proof  of  a  claim  arising  from  an 
executory  contract,  the  measure  of  dam- 
ages must  be  sought  in  the  contract  it- 
self. In  re  Glick,  (S.  D.  N.  Y.  1911)  184 
Fed.  967. 

An  unpaid  stock  subscription  against 
the  alleged  bankrupt  is  founded  upon  a 
contract  and  is  provable  in  bankruptcy. 
In  re  Putman,  (N.  D.  GaL  1911)  193  Fed. 
464. 

The  contract  of  a  mercantile  agency 
whereby  it  agrees,  in  consideration  of  an 
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annual  fee,  to  furnish  a  subscriber  with 
certain  books  and  reports,  is  provable  in 
bankruptcy  for  the  subscription  fee.  Mat- 
ter of  Buffalo  Mirror,  etc.,  Co.,  (W.  D. 
N.  Y.  1905)   15  Am.  Bankr.  Rep.  122. 

A  loan  to  a  bankrupt  corporation  is  a 
debt  provable  against  the  bankrupt  not- 
withstanding that  it  is  evidenced  by  notes 
signed  in  the  individual  names  of  the  chief 
oflicers  of  the  company.  Flower  v.  Central 
Kat.  Bank,  (C.  C.  A.  8th  Cir.  1916)  223 
Fed.  323;  Hogin  v.  Central  Nat.  Bank,  (C. 
C.  A.  8th  Cir.  1915)  223  Fed.  325. 

The  contract  must  he  valid  and  binding; 
in  bankruptcy,  as  well  as  elsewhere,  con- 
tracts which  are  void  or  voidable  for  ille- 
gality, ultra  vires,  or  other  causes,  can- 
not Bueceasfully  form  the  basis  of  a  claim. 
In  re  Talbot,  (D.  C.  Mass.  1901)  110  Fed. 
924,  7  Am.  Bankr.  Rep.  29;  In  re  Ervin, 
(E.  D.  Pa.  1902)  114  Fed.  596,  7  Am. 
Bankr.  Rep.  480;  In  re  S.  P.  Smith  Lum- 
ber Co.,  (N.  D.  Tex.  1904)  132  Fed.  618, 
13  Am.  Bankr.  Rep.  118;  In  re  Waterloo 
Organ  Co.,  (C.  C.  A.  2d  Cir.  1904)  134 
Fed.  341,  13  Am.  Bankr.  Rep.  466. 

Thus  a  contract  made  bv  a  cotton  mill 
company  for  the  purchase  of  cotton  for 
deferred  delivery  at  different  times,  but 
which  also  contained  a  put  and  call  clause, 
under  which  the  parties  had  actually  set- 
tled one  loss  by  the  company  without  any 
delivery,  taken  in  connection  with  ex- 
trinsic testiihony  tending  to  show  that 
no  deliveries  were  intended  by  the  parties, 
wa»  held  to  be  a  gambling  contract  which 
the  corporation  had  no  power  to  make 
and  which  created  no  liability  provable 
against  its  estate  in  bankruptcy.  In  re 
.Ktna  Cotton  MiUs,  (D.  C.  S.  C.  1909) 
171  Fed.  994,  22  Am.  Bankr.  Rep.  629. 

So,  also,  it  has  been  held  that  a  con- 
tractual obligation  which,  under  the  state 
law,  ceases  to  be  binding,  is  not  provable 
in  bankruptcy.  Kenvon  v.  Mulert,  (C.  C. 
A.  3d  Cir.  1911)    184  Fed.  825. 

Effect  of  bankrupt's  fraud. —  A  debtor 
will  not  be  allowed  to  secure  deposits  of 
money  by  false  and  fraudulent  representa- 
tions of  material  facts,  and  afterwards  be 
heard  to  say  that  the  depositors  shall  not 
recover  it  on  the  ground  that  the  ultimate 
use  to  be  made  of  the  money  was  to  bet 
on  horse  races ;  any  other  conclusion  would 
permit  bankrupts,  after  successfully 
swindling  the  community,  to  bid  defiance 
to  their  creditors  and  enjoy  the  fruits  of 
their  iniquitv  unrestrained.  In  re  Arnold, 
(E.  D.  Mo.  1904)  133  Fed.  789,  13  Am. 
Bankr.  Rep.  320. 

Rescinded  contract, — ^A  claim  by  the 
vendor  of  land  against  a  bankrupt  pur- 
chaser for  the  balance  of  the  price  due, 
less  the  value  of  the  land,  will  not  be  al- 
lowed, where  the  trustee  has  delivered  and 
the  vendor  has  accepted  a  quitclaim  deed 
to  the  land,  the  contract  of  sale  to  the 
bankrupt  being  thereby  virtually  re- 
scinded. In  re  Davis,  (W.  D.  Pa.  *1910) 
179  Fed.  871. 


A  good  faith  **  representation  and  war- 
ranty" made  by  one  joint  purchaser  of 
timber  to  his  copurchasers  as  an  induce- 
ment to  the  purchase,  as  to  the  quantity 
of  lumber  which  could  be  cut  from  such 
timber,  is  not  within  the  rules  as  to  "  war- 
ranties "  in  sales  of  property  or  insurance 
contracts  to  the  extent  of  implying  a  prom- 
ise to  reimburse  his  copurchasers  for  loss 
on  account  of  the  failure  of  the  tract  to 
cut  as  much  as  represented,  so  as  to  create 
a  liability  therefor  on  an  implied  contract 
provable  against  his  estate  m  bankruptcy 
under  section  63a  (4).  Switzer  t?.  Hen- 
king,  (C.  C.  A.  6th  Cir.  1908)  158  Fed. 
784,  19  Am.  Bankr.  Rep.  300. 

A  partnership  debt  is  provable  against 
the  bankrupt  estate  of  a  partner,  though 
there  may  oe  nothing  left  for  partnership 
creditors'  after  the  individual  liabilities 
are  paid.  In  re  Bates,  (1900)  100  Fed. 
263. 

Partner's  claim  against  copartner.-^ 
One  of  the  partners  having  bought  up, 
and  had  assigned  to  him,  judgments 
against  his  firm  in  favor  of  certain  cred- 
itors, he  became  thereby  a  creditor  of 
each  of  the  other  partners  for  their  in- 
dividual share  of  the  money  which  he 
advanced  for  such  purchase,  and  could 
prove  a  claim  for  such  share  against  the 
individual  estate  of  one  of  the  partners. 
In  re  Carmichael,   (1899)    96  Fed.  594. 

Adva^nce  to  firm  by  partner. — A  partner 
who  has  sold  goods  or  advanced  money 
to  the  firm  cannot,  in  competition  witli 
firm  creditors,  prove  a  claim  therefor. 
In  re  Ervin,    (1901)    109  Fed.   135. 

Delinquent  stockholder's  olavnt  against 
corporation. — A  creditor  of  a  corporation 
to  whose  stock  he  is  a  subscriber,  his  sub- 
scriptions not  being  fully  paid,  cannot, 
vntil  he  has  paid  what  is  due  on  his  sub- 
scription, prove  his  claim  against  the 
bankrupt  estate  of  the  corporation.  In 
re  Wiener,  etc.,  Shoe  O).,  (1899)  96  Fed. 
949.  See  also  In  re  L.  M.  Alleman  Hard- 
ware Co.,  (M.  D.  Pa.  1909)  172  Fed.  611, 
reversed  on  other  grounds  (1910)  181 
Fed.  810,  104  C.  C.  A.  320. 

Effect  of  ultra  vires  transaction. —  In 
In  re  Ervin,  (1902)  114  Fed.  596,  a  cor 
poration  was  allowed  to  prove  a  debt 
owing  to  it  by  a  firm  although  such  cor- 
poration had  entered  into  an  ultra  vires 
partnership  contract  with  such  firm,  the 
debt  having  been  contracted  before  the 
illegal  partnership  was  formed  and  hy 
some  mistake  having  been  overlooked 
when  the  arrangement  was  entered  into. 

A  creditor  who  has  padded  his  account, 
with  the  intention  of  thereby  obtaining  sjx 
advantage  over  other  creditors,  is  not 
entitled  to  allowance  of  any  part  of  his 
claim.     In  re  Flick,  (1900)    105  Fed.  603. 

Renting  contracts. — ^**  There  can  be  no 
doubt  but  that  rent  which  has  accrued 
prior  to  the  date  of  filing  the  petition  in 
Ijrtnkruptcy  may  be  proved  like  any  other 
debt."    In  re  Shtrwoods,  (2d  Qr.  1913) 
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210  Fed.  754,  127  C.  C.  A.  304,  Ann.  Cas. 
19 16 A  940.  To  the  same  point  see  In  re 
Amatein,  (S.  D.  N.  Y.  1899)  101  Fed. 
706;  In  re  Mitchell,  (1902)  116  Fed.  87; 
McCann  i\  Evana,  (1911)  185  Fed.  93, 
107  C.  C.  A.  313;  In  re  Collignon,  (N. 
D.  N.  Y.  1900)  4  Am.  Bankr.  Rep.  250; 
In  re  Frischknecht,  (C.  C.  A.  2d  Cir.  1916) 
223  Fed.  417;  Colman  Co.  v.  Withoft,  (C. 
C.  A.  9th  Cir.  1912)  195  Fed.  250;  In  re 
Abrama.  (N.  D.  la.  1913)  200  Fed.  1005; 
In  re  Scrugga,  (S.  D.  Ala.  1913)  206 
Fed.  673;  In  re  8apinsky,  (W.  D.  Ky. 
1913)  206  Fed.  523;  In  re  Caswell- Maaaey 
Co.,  (S.  D.  N.  Y.  1910).  208  Fed.  571. 
See  also  the  cases  cited  under  aections 
64&  (5)  and  67d,  as  to  the  right  of  a 
landlord  to  a  lien  or  preferential  payment 
under  the  law  of  the  atate. 

The  following  caaea  hold  that  a  claim 
for  rent  which  accrues  after  the  filing  of 
the  petition  is  not  a  provable  debt;  In  re 
Arnatein,  (1899)  101  Fed.  706;  Watson 
V.  Merrill,  (1905)  136  Fed.  359,  69  C. 
C.  A.  185,  69  L.  R.  A.  719;  In  re  Roth, 
(1910)  181  Fed.  667,  104  C.  C.  A.  649, 
31  L.  R.  A.  (N.  S.)  270,  affirming  order, 
(1909)  174  Fed.  64;  In  re  Abrams, 
(1913)  200  Fed.  1005;  In  re  Collignon, 
(1900)  4  Am.  Bankr.  Rep.  250;  Shapiro 
r.  Thompson,  (1909)  160  Ala.  363,  49 
So.  391;  Scott  r.  Demarest,  (1912)  75 
Mi^.  289,  136  N.  Y.  S.  264.  See  also 
Colman  Co.  v,  Withoft,  (1912)  195  Fed. 
250,  115  C.  C.  A.  222;  in  re  Scruggs, 
(1913)  205  Fed.  673.  This  rule  obtained 
under  the  Act  of  1867,  which  provided 
for  a  proof  of  the  proportionate  part  of 
the  rent  due  up  to  the  time  of  bank- 
ruptcy (the  filing  of  the  petition).  In  re 
Commercial  Bulletin  Co.,  (1876)  2  Woods 
220,  6  Fed.  Cas.  No.  3,060;  Bailey  v, 
Loeb,  (1876)  2  Woods  578,  2  Fed.  Cas. 
No.  739;  Ew  p.  Houghton,  (1871)  1 
Lowell  554,  12  Fed.  Cas.  No.  6,726;  In 
re  Hufnagel,  (1875)  12  Nat.  Bankr.  Reg. 
554,  12  Fed.  Cas.  No.  6,837;  In  re  May, 
(1874)  7  Ben.  238,  9  Nat.  Bankr.  Reg. 
419,  16  Fed.  Cas.  No.  9,325,  47  How.  Pr. 
(N.  Y.)  37;  Treadwell  v.  Marden,  (1877) 
123  Mass.  390,  25  Am.  Rep.  108;  Deane 
t\  Caldwell,  (1879)   127  Mass.  242. 

In  the  following  caaea  it  ia  held  that 
the  date  of  the  adjudication  in  bankruptcy 
limits  the  rent  as  a  provable  claim:  In 
re  Jefferaon,  (1899)  93  Fed.  948;  In  re 
Mahler.  (1900)  105  Fed.  428;  Atkina  r. 
Wilcox,  (1900)  105  Fed.  695,  44  C.  C.  A. 
626,  53  L.  R.  A.  118;  In  re  Haya,  etc., 
Co.,  (1902)  117  Fed.  879;  In  re  Hinckel 
Brewing  Co.,  (1903)  123  Fed.  942;  In  re 
Rubel,  (1908)  166  Fed.  131.  The  same 
was  held  under  former  Bankruptcy  Acts 
in  the  following  eases:  In  re  Webb, 
(1872)  6  Nat.  Bankr.  Reg.  302,  29  Fed. 
Cas.  No.  17,315;  Bosler  r.  Kuhn,  (1844) 
8  Watts  &  S.  (Pa.)  183.  See  also  Hen- 
dricks V.  Judah,  (1804)  2  Caines  (N.  Y.) 
25,  2  Am.   Dec.  213. 

A  landlord  having  a  lien  or  charge  for 


the  rent  due  him  on  the  property  of  his 
tenant  at  the  time  of  the  latter's  bank- 
ruptcy, but  the  amount  of  which  was 
adjudicated,  in  order  to  preserve  his  right 
to  prioritv  must  establish  his  claim  by 
proof  under  the  .  Bankruptcy  Act,  the 
same  as  other  creditors.  In  re  Hayward, 
(E.  D.  Pa.  1904)  130  Fed.  720,  12  Am. 
Bankr.  Rep.  164. 

Effect  of  epecifU  ^ovieions  in  lease, — 
Where  a  lease  provides  that  in  case  the 
tenant  gives  up  possession  before  the  end 
of  the  term  he  shall  pay  the  landlord  the 
difference  between  the  rent  agreed  and 
the  rent  obtained  from  another  tenant, 
a  claim  founded  on  such  provision  is  not 
provable  against  the  estate  of  the  tenant 
in  case  of  bankruptcy.  In  re  Ells,  (1900) 
98  Fed.  967;  In  re  Shaffer,  (1903)  124 
Fed.  Ill;  In  re  Roth,  (1910)  181  Fed. 
667,  104  C.  C.  A.  649,  31  L.  R.  A.  (N.  S.) 
270,  diatinguishing  In  re  Pittsburg  Drug 
Co.,  (1908),  164  Fed.  482;  Slocmn  9. 
Soliday,  (1910)  183  Fed.  410,  106  C.  C. 
A.  56;  In  re  Collignon,  (1900)  4  Am. 
Bankr.  Rep.  50.  Compare  In  re  Calorit 
Mfg.  Co.,  (1910)  179  Fed.  722.  Hie  same 
rule  obtained  under  the  Act  of  1867.  In 
re  Croney,  (1875)  8  Ben.  64,  6  Fed.  Cas. 
No.  3,411;  Ex  p.  Lake,  (1877)  2  Lowell 
544,  16  Nat.  Bankr.  Reg.  497,  14  Fed. 
Cas.  No.  7,991. 

Where  a  landlord  has  taken  advantage 
of  a  clause  in  a  lease  allowing  him  to 
take  possession  for  any  breach  of  the 
covenants  of  the  lease,  he  cannot  recover 
rent  for  that  part  of  the  term  subse- 
quent to  the  time  he  retakes  possession. 
South  Side  Trust  Co.  v.  Watson,  (C.  C. 
A.  3d  Cir.  1912)  200  Fed.  50. 

Taaea  and  insurance  premiums  which 
a  bankrupt  covenanted  to  pay  as  a  part 
of  his  rent,  but  which  at  the  time  of  the 
bankruptcy  were  not  due,  nor  the  amount 
then  capable  of  ascertainment,  are  not 
provable.  In  re  Pittsburg  Drug  Co.,  (W. 
D.  Pa.  1908)  164  Fed.  482,  20  Am.  Bankr. 
Rep.  227. 

Damages  for  the  hreaoh  of  a  contract 
of  the  bankrupt  to  pay  rents  at  times 
subsequent  to  the  filing  of  the  petition  in 
bankruptcy  do  not  constitute  a  provable 
claim,  for  the  same  reason  that  the  claim 
for  the  rents  is  not  provable.  Watson  t\ 
Merrill,  (C.  C.  A.  8th  Cir.  1905)  136 
Fed.  359,  14  Am.  Bankr.  Rep.  464.  See 
alao  In  re  Shaffer,  (D.  C.  Mass.  1903) 
124  Fed.  Ill,  10  Am.  Bankr.  Rep.  633. 

But  see  In  re  Caloria  Mfg.  Co.,  (E.  D. 
Pa.  1910)  179  Fed.  722  (disapproving  In 
re  Roth,  (S.  D.  N.  Y.  1909)  174  Fed. 
64),  wherein  it  was  held  that  rent  accru- 
ing subsequently  to  the  filing  of  the  peti- 
tion in  bankruptcy  was  provable  when 
liquidated  as  provided  in  section  636. 

Breach  of  contract. —  A  claim  for  dam- 
ages resulting  from  the  breach  of  a  con- 
tractual obligation  by  the  bankrupt  is, 
under  section  63a  (4),  provable  against 
his  estate,     in  re  Manhattan  Ice  Co.,  (S. 


Sec.  68  a  (4) 


BANKRUPTCY 


1069 


D.  N*.  Y.  1901)  114  Fed.  400,  7  Am. 
Bankr.  Rep.  408,  affirmed  (C.  C.  A.  2d 
Cir.  1902)  116  Fed.  604,  8  Am  Bankr. 
Rep.  669;  In  re  Stoever,  (E.  D.  Pa- 
1904)  127  Fed.  394,  11  Am.  Bankr.  Rep. 
345;  In  re  Frederick  L.  Grant  Shoe  Co., 
(C.  C.  A.  2d  Cir.  1904)  130  Fed.  881,  12 
Am.  Bankr.  Rep.  349;  In  re  Pettingill, 
(D.  C.  Mass.  1905)  137  Fed.  143;  In  re 
Saxton  Furnace  Co.,  (E.  D.  Pa.  1906) 
142  Fed.  293,  15  Am.  Bankr.  Rep.  445; 
In  re  Imperial  Brewing  Co.,  (W.  D.  Mo. 
1906)  143  Fed.  579,  16  Am.  Bankr.  Rep. 
110;  In  re  Spittler,  (D.  C.  Conn.  1907) 
151  Fed.  942,  18  Am.  Bankr.  Rep.  426; 
In  re  National  Wire  Corp.,  (D.  C.  Conn. 
1909)  166  Fed.  631,  22  Am.  Bankr.  Rep. 
186. 

Inability  to  perform. —  Where  a  com- 
pany which  was  furnishing  its  customers 
ice  at  so  much  per  ton,  payable  weekly, 
under  contracts  covering  a  period  of  sev- 
eral years,  broke  such  contracts,  and  be- 
came unable  to  continue  them  in  the  fu- 
ture, it  was  held  that  the  claims  of  the 
customers  for  damages  sustained  by  rea- 
son of  the  company's  inability  to  fulfill 
the  executory  portions  of  the  contracts 
were  "provable  claims"  in  involuntary 
bankruptcy  proceedings  against  the  com- 
pany. In  re  Stern,  (C.  C.  A.  2d  Cir. 
1902)  116  Fed.  604,  8  Am.  Bankr.  Rep. 
569. 

Repudiation  of  contract  of  sale. — ^Where 
a  bankrupt  became  insolvent  and  repu- 
diated a  contract  which  it  had  entered 
into  for  the  purchase  of  machinery,  it  was 
held  that  the  seller  was  entitled  to  prove 
its  claim  against  the  bankrupt  estate  for 
the  profit  which  it  would  have  made  on 
the  sale,  where  such  profit  can  be  shown 
with  reasonable  certainty.  In  re  Saxton 
Furnace  Co.,  (E.  D.  Pa.  1905)  142  Fed. 
293,   15  Am.  Bankr.  Rep.  445. 

Damage  accruing  in  future. — Where  cer- 
tain claims  for  breaches  of  contract  were 
undisputed,  it  was  held  that  the  mere 
fact  that  the  damages  therefrom  were  to 
accrue  in  the  future  did  not  prevent  (hem 
from  being  provable.  In  re  Frederick  L. 
Grant  Shoe  Co.,  (C.  C.  A.  2d  Cir.  1904) 
130  Fed.  881,  12  Am.  Bankr.  Rep.  349, 
following  In  re  Stern,  (2d  Cir.  1902)  116 
Fed.  604,  54  C.  C.  A.  60. 

In  In  re  Manhattan  Ice  Co.,  (S.  D.  N. 
Y.  1901)  114  Fed.  399,  7  Am.  Bankr.  Rep. 
408,  affirmed  (C.  C.  A.  2d  Cir.  1902)  116 
Fed.  604,  8  Am.  Bankr.  Rep.  569,  it  ap- 
pears that  an  ice  company  agreed  to  de- 
liver ice  to  the  petitioning  creditors  in 
bankruptcy  for  specified  terms,  and  at  a 
specified  price,  and  afterwards  broke  the 
agreement,  and  it  was  held  that  the  loss 
for  the  entire  term  was  provable,  and  not 
merely  the  current  damages. 

Time  of  performance  in  future. —  Where 
a  bankrupt  shortly  prior  to  his  bank- 
ruptcy gave  notice  to  the  other  party  to 
an  executory  contract  that  he  would  be 
unable   to   perform   on  his  part  because 


of  his  financial  condition,  such  other  party 
may  treat  the  contract  as  broken,  al- 
though the  time  for  performance  has  not 
arrived,  and  prove  his  claim  for  damages 
for  the  breach  against  the  estate  in  bank- 
ruptcy under  section  63a  (4).  In  re 
Spittler,  (D.  C.  Conn.  1907)  161  Fed, 
942,  18  Am.  Bankr.  Rep.  425.  See  also 
Phenix  Nat.  Bank  v.  Waterbury,  (1908) 
20  Am.  Bankr.  Rep.  140,  123  App.  Div. 
453,  108  N.  Y.  S.  391. 

Breach  occasioned  by  bankruptcy.— It 
has  been  quite  generally  held  that  the 
bankruptcy  of  one  of  the  contracting  par- 
ties is,  in  itself,  a  sufficient  breach  of  the 
contract  to  support  a  claim  against  the 
estate  of  tlie  party  who  has  been  declared 
bankrupt.  In  re  Silverman,  (W.  D.  Mo. 
1899)  101  Fed.  219,  4  Am.  Bankr.  Rep. 
83;  In  re  Swift,  (C.  C.  A.  1st  Cir.  1901) 
112  Fed.  315,  7  Am.  Bankr.  Rep.  374;  In 
re  Manhattan  Ice  Co.,  (S.  D.  N.  Y.  1901) 
114  Fed.  399,  7  Am.  Bankr.  Rep.  408,  af- 
fvrmed  (C.  C.  A.  2d  Cir.  1902)  116  Fed. 
604,  8  Am.  Bankr.  Rep.  569;  In  re  Fred- 
erick L.  Grant  Shoe  Co.,  (C.  C.  A.  2d 
Cir.  1904)  130  Fed.  881,  12  Am.  Bankr. 
Rep.  349,  affirming  (W.  D.  N.  Y.  1903) 
125  Fed.  676,  11  Am.  Bankr.  Rep.  48; 
In  re  Pettingill,  (D.  C.  Mass.  1906)  137 
Fed.  143,  14  Am.  Bankr.  Rep.  728;  In  re 
Neff,  (€.  C.  A.  6th  Cir.  1907)  167  Fed. 
57,  19  Am.  Bankr.  Rep.  23;  In  re  Frank 
E.  Scott  Transfer  Co.,  (C.  C.  A.  7th  Cir. 
1914)  216  Fed.  308,  wherein  the  court, 
after  referring  to  the  diversity  of  opin- 
ion in  the  various  rulings  of  the  Dis- 
trict Courts  upon  the  question  whether 
intervention  of  bankruptcy  constitutes 
a  breach  for  which  damages  are  prov- 
able, approved  the  doctrine  upheld  in  the 
cases  of  In  re  Swift,  (C.  C.  A.  1st  Cir. 
1901)  112  Fed.  316,  and  In  re  Pettingill, 
(D.  C.  Mass.  1905)  137  Fed.  143,  above 
cited,  and  said:  "We  are  of  opinion  that 
these  decisions  are  well  founded,  both 
in  their  definition  of  the  general  doctrine 
referred  to  and  in  respect  of  the  instan- 
taneous effect  of  proceedings  in  bank- 
ruptcy for  anticipatory  breach  of  the  un- 
Eerformed  contract,  unless  the  trustee  in 
ankruptcy  elects  performance  thereof  in 
the  interest  of  the  estate,  and  that  it  is 
equally  applicable  whether  the  proceed- 
ings are  voluntary  or  involuntary,  not- 
withstanding the  distinction  in  that  par- 
ticular suggested  in  one  or  more  of  the 
District  Court  citations.  Provability  of 
the  claim  for  damages  rests  on  this  in- 
stantaneous legal  effect  of  the  proceedings, 
as  no  subsequent  breach  can  authorize  the 
claim." 

Equivalent  of  refusal  to  perform. —  It 
is  not  essential  to  the  right  to  prove  a 
claim  against  the  estate  of  a  bankrupt 
that  it  should  have  existed  prior  to  the 
bankruptcy;  but  where  the  filing  of  the 
petition  in  bankruptcy  itself  operates  as 
a  breach  of  an  executory  contract,  be- 
cause equivalent  to  a  refusal  to  perform, 
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the  other  party  may  prove  his  claim  for 
damages  as  one  existing  at  the  time  of 
the  filing  of  the  petition.  In  re  Swift, 
(C.  0.  A.  lit  Cir.  1901)  112  Fed.  316, 
7  Am.  Bankr.  Rep.   374. 

Equivalent  of  disenablement  and  repu- 
diation.—  If  a  bankrupt,  at  the  time  of 
bankruptcy,  by  disenabling  liimself  from 
performing  a  particular  contract,  and  by 
repudiating  its  obligation,  could  give  the 
other  party  the  right  to  maintain  at 
once  a  suit  in  which  damages  could  be 
assessed  at  law  or  in  equity,  then  such 
party  may  prove  as  a  creditor  in  bank- 
ruptcy, on  tlie  ground  that  bankruptcy  is 
the  equivalent  of  disenablement  and  repu- 
diation. In  re  Pettingill,  (D.  C.  Mass. 
1905)  137  Fed.  143,  14  Am.  Bankr.  Rep. 
728. 

Thus  where  a  bankrupt,  prior  to  the 
appointment  of  receivers,  had  put  the 
claimant  to  considerable  trouble  concern- 
ing a  contract  for  the  sale  of  wire,  and 
the  receivers  and  the  bankruptcy  adjudi- 
cation accomplished  a  complete  breach  of 
the  contract,  it  was  held  that  the  claim- 
ant was  entitled  to  the  allowance  of  an 
award  of  damages  therefor  in  the  bank- 
ruptcy proceedings.  In  re  National  Wire 
Corp.,  CD.  C.  Conn.  1909)  166  Fed.  631, 
22  Am.  Bankr.  Rep.   186. 

So,  also,  it  has  been  held  that  bank- 
ruptcy is  such  a  breach  of  contract  to 
purchase  stock  at  a  stated  price  and 
time,  which  time  is  subsequent  to  bank- 
ruptcy, that  a  claim  for  damages  for  the 
breach  is  a  provable  debt.  In  re  Pettin- 
gill, (D.  C.  Mass.  1906)  137  Fed.  143, 
14  Am.  Bankr.  Rep.  728;  In  re  Neflf,  (C. 
C.  A.  6th  Cir.  1907 )  167  Fed.  67,  19  Am. 
Bankr.  Rep.  23.  See  also  In  re  Swift, 
(1st  Cir.  1901)  112  Fed.  315,  60  C.  C.  A. 
264. 

Where  a  corporation  which,  as  part 
consideration  for  an  exclusive  license  to 
manufacture  under  a  patent,  had  con- 
tracted to  pay  the  patentee  a  bonus  or 
royalty  on  the  patented  articles  sold, 
with  a  guaranty  of  a  minimum  number 
during  the  year,  became  bankrupt  before 
the  end  of  the  year,  it  was  held  that  the 
patentee  was  entitled  to  prove  a  claim 
for  the  amount  of  royalty  which  had  ac- 
crued up  to  the  time  of  the  bankruptcy 
at  the  minimum  rate,  irrespective  of  the 
number  of  articles  actually  sold.  In  re 
Dr.  Voorhees  Awning  Hood  Co.,  (M.  D. 
Pa.   1911)    187  Fed.  611. 

But  where  the  contracting  parties  can- 
not be  placed  in  statu  quo,  one  who  has 
defaulted  in  the  performance  thereof  can- 
not rescind  the  contract  and  recover 
against  the  otlier's  estate  in  bankruptcy. 
In  re  Morgantown  Tin  Plate  Co.,  (N.  D. 
W.  Va.  1911)    184  Fed.  109. 

Performance  reiydered  impossible. —  In 
In  re  Swift,  (1st  Cir.  1901)  112  Fed.  315, 
50  C.  C.  A.  264,  it  was  held  that  bank- 
ruptcy  made  it  impoRsible  to  fulfil  an 
agreement  to  deliver  stock,  for  the  reason 


that  it  took  the  stock  from  the  bankrupt 
and  vested  it,  with  all  his  property,  in 
liis  trustee. 

Injured  party  may  prove  or  not  at  hi9 
election. —  In  the  case  of  a  contract  of 
sale  to  be  consummated  at  a  future  date 
when  the  vendee  files  a  petition  in  bank- 
ruptcy prior  to  that  date,  the  vendor  at 
his  election  may  treat  the  contract  as 
broken  by  anticipation  and  assert  and 
prove  his  claim  in  bankruptcy  for  the 
damages  for  the  breach,  or  may  ignore 
the  repudiation  and  wait  for  the  date 
fixed  for  the  consummation  of  the  sale, 
tender  the  goods,  and  sue  for  the  j)ur- 
chase  price.  In  the  latter  case  the  claim 
is  not  discharged  by  a  prior  adjudication 
in  bankruptcy.  Phenix  Nat.  Bank  r. 
Waterburv,  (1908)  20  Am.  Bankr.  Rep. 
140,  123  App.  Div.  453,  108  N.  Y.  S.  391. 
See  also  In  re  Spittler,  (D.  C.  Conn. 
1907)    161  Fed.  942,  18  Am.  Bankr.  Rep. 

426. 

Necessity  of  present  claiim  for  damages. 
—  But  an  adjudication  of  bankruptcy  in 
an  involuntary  proceeding  against  a  cor- 
poration is  not  of  itself  a  repudiation  by 
the  bankrupt  of  an  executory  contract  by 
which  it  agreed  to  take  and  pay  for  a 
certain  quantity  of  a  product  to  be  grown 
and  delivered  by  the  seller  in  each  of  a 
number  of  future  years;  nor  is  it  the 
equivalent  of  a  permanent  disenablement 
to  perform  the  contract,  so  as  to  give  the 
seller  a  present  claim  for  damages  for 
breach,  which  may  be  liquidated  and 
proved  as  a  debt  of  the  estate,  where  the 
time  for  performance  has  not  arrived  and 
there  has  not  in  fact  been  any  tender  of 
performance  on  the  one  part  nor  refusal 
nor  repudiation  on  the  other.  In  re  Im- 
perial Brewing  Co.,  (W.  D.  Mo.  1906) 
143  Fed.  679,  16  Am.  Bankr.  Rep.  110: 
and  see  to  the  same  effect  Watson  v.  Mer- 
rill, (8th  Cir.  1906)  136  Fed.  363,  69 
C.  C.  A.   185. 

Nor  can  damages  be  recovered  by  the 
seller  for  the  buyer's  alleged  breach  of  an 
executory  contract  of  sale,  resulting  solely 
from  the  buyer's  involuntary  bankruptcy. 
In  re  Inman,  (N.  D.  Ga.  1910)  176  Fed. 
312,  23  Am.  Bankr.  Rep.  566. 

Claims  for  tort. —  ^That  some  torts 
may  be  waived  and  be  the  basis  of  prov- 
able claims  is  decided  in  Cr»wford  r. 
Burke,  (1904)  195  U.  S.  176,  26  S.  Ct. 
9,  49  U.  S.  (L.  ed.)  147."  Clarke  r. 
Rogers,  (1913)  228  U.  S.  534,  33  S.  Ct. 
687,  57  U.  S.    (L.  ed.)    963. 

Causes  of  action  arising  ew  delicto  may 
be  proved  in  bankruptcy  proceedings  in 
all  instances  where  a  contractual  relation 
ship  existed  between  the  parties,  and  the 
tort  results  from  a  breach  of  such  con- 
tract; and,  in  like  manner,  a  tortious 
cause  of  action  is  provable  where  the 
wrong  is  of  such  a  nature  as  to  permit 
the  waiver  thereof,  and  a  recovery  in  an 
action  sounding  in  assumpsit  on  an  im- 
plied contract,  and  this  rule  permits  pri^of 
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of  those  claims  where,  on  waiver  of  the 
tort  involved,  the  law  raises  an  implied 
contract  upon  which  a  recovery  is  based. 
Crawford  v,  Burke,  (1904)  195  U.  S.  176, 
25  S.  Ct  9,  49  U.  S.  (L.  ed.)  147,  12  Am. 
Bankr.  Rep.  659,  reversing  (1903)  201 
111.  581,  66  N.  E.  833;  Tindle  v.  Birkett, 
(1907)  205  U.  S.  183,  27  S.  Ct.  493,  51 
U.  S.  (L.  ed.)  762,  18  Am.  Bankr.  Rep. 
121 ;  Frederic  L.  Grant  Shoe  Co.  t^.  W.  M. 
Laird  Co.,  (1909)  212  U.  S.  445,  29  S.  Ct. 
332,  53  U.  S.  (L.  ed.)  591,  21  Am. 
Bankr.  Rep.  484 ;  In  re  Lewensohn,  (6.  D. 
N.  Y.  1900)  99  Fed.  73;  In  re  Brinck- 
mann,  (D.  C.  Ind.  1900)  103  Fed.  65,  4 
Am.  Bankr.  Rep.  551;  In  re  Hirschman, 
(D.  C.  Utah  1900)  104  Fed.  69,  4  Am. 
Bankr.  Rep.  715;  In  re  Filer,  (S.  D. 
N.  Y.  1901)  125  Fed.  261,  5  Am.  Bankr. 
Rep.  835,  affirming  5  Am.  Bankr.  Rep. 
582;  Mackel  v.  Rochester,  (D.  C.  Mont. 
1905)  135  Fed.  904,  14  Am.  Bankr.  Rep. 
431;  Barrett  v.  Prince,  (C.  C.  A.  7tii 
Cir.  1906)  143  Fed.  302,  16  Am.  Bankr. 
Rep.  64 ;  Standard  Varnish  Works  v.  Hay- 
dock,  (C.  C.  A.  6th  Cir.  1906)  143  Fed. 
318,  16  Am.  Bankr.  Rep.  287;  Brown  o. 
United  Button  Co.,  (C.  C.  A.  3d  Cir.  1906) 
149  Fed.  48, 17  Am.  Bankr.  Rep.  665;  Qing- 
man  v.  Miller,  (C.  C.  A.  8th  Cir.  1908) 
160  Fed.  326,  20  Am.  Bankr.  Rep.  360; 
In  re  Southern  Steel  Co.,  (N.  D.  Ala. 
1910)  183  Fed.  498;  In  re  Coe,  (C.  C.  A. 
2d  Cir.  1910)  183  Fed.  745;  Clarke  V, 
Rogers,  (C.  C.  A.  1st  Cir.  1910)  185  Fed. 
518;  Burnham  v.  Pidcock,  (1901)  $  Am. 
Bankr.  Rep.  590,  58  App.  Div.  273,  68 
N.  Y.  S.  1007,  affirming  (1900)  5  Am. 
Bankr.  Rep.  42;  In  re  Kuttall,  (S.  D. 
N.  Y.  1912)  201  Fed.  557;  Reinhardt  v. 
Friederick,    (Ind.    1915)    108  N.   E.   258. 

Form  of  action  immaterial. —  If  a  debt 
originates  or  is  "  founded  upon  an  open 
account,  or  upon  a  contract  express  or 
implied,"  it  is  provable  against  the  bank- 
rupt's estate,  though  the  creditor  may 
elect  to  bring  his  action  in  trover  as  for 
a  fraudulent  conversion,  instead  of  in 
assumpsit  for  a  balance  due  upon  an  open 
account.  Crawford  v.  Burke,  (1904)  196 
U.  S.  176,  26  S.  Ct.  9,  49  U.  S.  (L.  ed.) 
147,  12  Am.  Bankr.  Rep.  669,  reversing 
(1903)   201  111.  581,  66  N.  E.  833. 

A  conversion  of  trust  funds  creates  a 
liability  provable  in  bankruptcy.  Clarke 
V.  Rogers,  (1913)  228  U.  S.  634,  33  S.  C^. 
687,  57  U.  S.  (L.  ed.)  953,  affirming  (C. 
C.  A.  1st  Cir.  1910)   183  Fed.  518. 

Bankruptcy  Courts  allow  proof  of  debts 
founded  upon  "a  contract  express  or  im- 
plied," a  construction  sufficiently  broad  to 
include  a  quasi  contract  arising  upon  a 
conversion  where  the  tort  has  been  waived. 
Reynolds  v.  New  York  Trust  Co.,  (C.  0. 
A.  Ist  Cir.  1911)  188  Fed.  611. 

Right  of  independent  action  for  tort 
immateriaL-^  A  claim  on  a  warranty,  as 
such,  is  necessarily  a  claim  arising  out  of 
a  contract,  and  is  provable  in  bankruptcy 
even   if,   in   ease  of   actual   fraud,   there 


might  be  an  independent  claim  purely  in 
tort.  Frederic  L.  Grant  Shoe  Co.  v. 
W.  M.  Laird  Co.,  (1909)  212  U.  S.  445, 
29  S.  Ct.  332,  53  U.  S.  (L.  ed.)  591,  21 
Am.  Bankr.  Rep  484.  See  also  In  re  Coc, 
(S.  D.  N.  Y.  1909)  169  Fed.  1002,  22  Am. 
Bankr.  Rep.  384. 

A  claim  arising  out  of  a  conversion  by 
stockbrokers  of  shares  purchased  and  held 
by  them  on  a  customer's  account,  charg- 
ing him  with  commission  and  interest, 
and  crediting  him  with  amounts  received 
as  margins,  is  provable  under  section  63a, 
as  a  debt  "  founded  upon  an  open  account, 
or  upon  a  contract  express  or  implied." 
Crawford  v.  Burke,  (1904)  195  U.  S.  176, 
25  S.  Ct.  9,  40  U.  S.  (L.  ed.)  147,  12 
Am.  Bankr.  Rep.  659. 

Conversion  hy  partnership. —  The  rule 
which  permits  the  owner  of  property  con- 
verted to  waive  the  tort  and  recover  the 
value  of  the  property  as  on  an  implied 
contract  is  based  on  the  ground  that  de- 
fendant's estate  has  been  unjustly  en- 
riched by  the  conversion;  and  where  it 
^as  by  a  partnership,  and  inured  to  the 
benefit  of  the  firm  estate,  whatever  im- 
plied contract  arises  is  that  of  the  firm, 
and  not  of  an  individual  partner,  and  the 
owner  of  the  property,  after  having 
proved  his  claim  against  the  partnership 
estate  as  one  of  contract,  is  not  entitled 
to  prove  it  against  the  individual  estate 
of  a  partner,  which  would  have  the  effect 
of  giving  them  an  advantage  over  cred- 
itors having  express  contracts  with  the 
firm.  Reynolds  v.  New  York  Trust  Co., 
(C.  C.  A.   Ist  Cir.   1911)    188   Fed.  611. 

Claimant  cannot  split  demand. —  Where 
a  creditor  filed  a  claim  with  the  trustee 
for  goods  sold  and  delivered  under  a  con- 
tract, but  not  for  the  value  of  goods  ob- 
tained by  fraud,  it  was  held  that  he  there- 
by elected  to  affirm  the  contract,  and  that 
he  could  not  subsequently  split  his  de- 
mand so  as,  at  the  same  time,  to  file  a 
claim  for  a  return  of  a  part  of  the  goods 
sold  whith  remained  in  the  bankrupt's 
possession  at  the  time  of  the  filing  of  his 
petition.  In  re  Hildebrant,  (X.  D.  N.  Y. 
1903)  120  Fed.  992,  10  Am.  Bankr.  Rep. 
184.  vSee  also  Silvey  v.  Tift,  ( 1905 )  17  Am. 
Bankr.  Rep.  9,  123  Ga.  804,  51  S.  E.  748. 

If  ere  torts  not  provable. —  Where,  how- 
ever, a  claim  arising  ew  delicto  does  not  in- 
volve a  breach  of  contract,  but  is  a  mere 
tort  which  may  not  be  waived  so  as  to  re- 
cover on  an  assumpsit,  it  is  not  provable  in 
bankruptcy  proceedings.  In  re  Hirschman, 
(D.  C.  Utah  1900)  104  Fed.  69,  4  Am. 
Bankr.  Rep.  715;  In  re  New  York  Tunnel 
Co.,  (C.  C.  A.  2d  Cir.  1908)  169  Fed.  688, 
20  Am.  Bankr.  Rep.  25;  In  re  Southern 
Steel  Co.,  (N.  D.  Ala.  1910)  183  Fed.  498; 
Clarke  v.  Rogers,  (C.  C.  A.  1st  Cir.  1910) 
183  Fed.  518;  In  re  Friedman,  (E.  D. 
Wis.  1908)  21  Am.  Bankr.  Rep.  213.  And 
sec  the  cases  cited  imder  subdivision  h 
of  this  section  63. 
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A.  Mlatutary  pcnaliy  for  cutting  trees 
cannot  be  said  to  be  the  measure  of  the 
implied  contract,  and,  for  that  reason,  is 
not  within  the  class  of  claims  arising  out 
of  torts  that  are  provable,  but  the  actual 
value  of  the  trees  converted  would  consti- 
tute a  provable  claim.  In  re  Southern 
St«el  Co.,  (X.  D.  Ala.  1910)   183  Fed.  408. 

A  coMSe  of  action  for  deceit,  not  having 
been  reduced  to  **  a  fixed  liability  as  evi- 
denced by  a  judgment,"  within  section  63a 
(1)  is  not  a  provable  debt.  Talcott  v. 
Friend,  (1909)  179  Fed.  676,  103  C.  C.  A. 
80,  43  L.  R.  A.  (N.  S.)  649,  judgment 
affirmed  in  (1913)  228  U.  S.  27,  33  S.  Ct. 
505,  57  U.  S.   (L.  ed.)   718. 

Contingent  claims. —  The  claim  urged 
under  a  contract,  express  or  implied,  must 
have  resulted  in  a  fixed  liability  at  the 
time  of  the  filing  of  the  petition  in  bank- 
ruptcy; a  claim  depending  on  a  con- 
tingency is  not  provable.  Dunbar  t\  Dun- 
bar, (1903)  190  U.  S.  340,  23  S.  Ct.  767, 
47  U.  S.  (L.  ed.)  1084,  10  Am.  Bankr. 
Rep.  145;  In  re  Ells,  (D.  C.  Mass.  1900) 
98  Fed.  967,  3  Am.  Bankr.  Rep.  564;  In  re 
Amstein,  (S.  D.  N.  Y.  1899)  101  Fed. 
706,  4  Am.  Bankr.  Rep.  246 ;  In  re  Mahler, 
(E.  D.  Mich.  1900)  106  Fed.  428,  6  Am. 
Bankr.  Rep.  467;  In  re  Shaffer,  (D.  C. 
Mass.  1903)  124  Fed.  Ill,  10  Am.  Bankr. 
Rep.  633;  Watson  f?.  Merrill,  (C.  C.  A. 
8th  Cir.  1905)  136  Fed.  359,  14  Am. 
Bankr.  Rep.  453;  In  re  Ellis,  (C.  C.  A.  6th 
Cir.  1906)  143  Fed.  103,  16  Am.  Bankr. 
Rep.  221 ;  In  re  Imperial  Brewing  Co.,  (W. 
D.  Mo.  1906)  143  Fed.  579,  16  Am.  Bankr. 
Rep.  110;  In  re  Pittsburg  Drug  Co.,  (W. 
D.  Pa.  1908)  164  Fed.  482,  20  Am.  Bankr. 
Rep.  227;  In  re  Collignon,  (N.  D.  N.  Y. 
1900)  4  Am.  Bankr.  Rep.  250;  Clemmons 
t?.  Brinn,  (X.  Y.  1901)  7  Am.  Bankr.  Rep. 
714 ;  In  re  Jorolemon-Oliver  Co.,  ( C.  C.  A. 
2d  Cir.  1914)  213  Fed.  625;  Evans  v. 
Lincoln  Co.,  (1903)  10  Am.  Bankr.  Rep. 
401,  204  Pa.  St.  448,  64  Atl.  321. 

"  It  is  held  by  the  decided  weight  of 
authority  that  subdivisions  1  and  4  of  sec- 
tion 63a  of  the  Bankruptcy  Act  are  in  pari 
materia,  and  that  the  words  *  absolutely 
owing  at  the  time  of  the  filing  of  the  peti- 
tion against  him  '  are  to  be  read  into  sub- 
division 4."  Colman  Co.  t>.  Withoft,  (C. 
C.  A.  9th  Cir.  1912)    196  Fed.  250. 

Contingent  claims. —  A  claim  arising 
out  of  the  contract  of  two  lessees,  jointly 
liable  for  rent,  whereby  one,  the  bankrupt, 
agreed  to  reimburse  the  other  for  all  the 
payments  which  it  might  make  in  excess 
of  one-half  of  the  rental,  and  to  pay  it  one- 
half  of  such  sum  as  it  might  be  required  to 
pay  in  gross,  not  to  exceed  $100  per  month 
for  the  unexpired  term,  to  obtain  a  re- 
scission of  the  lease,  was  held  not  to  be 
provable  against  the  estate,  where  it  ap- 
peared that  after  the  petition  was  filed 
the  other  lessee  paid  the  interest  that  had 
accrued  and  also  paid  a  sum  for  the  can- 
cellation of  the  lease.  Colman  Co.  r. 
Withoft,  (C.  C.  A.  9th  Cir.  1912)   195  Fed. 


250,  wherein  the  court  said:  "At  the  time 
when  the  petition  was  filed,  not  only  was 
the  bankrupt  not  indebted  to  the  appel- 
lant, but  it  could  not  then  be  known  that 
he  ever  would  be  indebted  to  it,  either  for 
money  to  be  paid  for  rent  or  for  money 
to  be  paid  for  the  rescission  of  the  lease. 
As  far  as  the  rent  was  concerned,  there 
were  the  contingencies  that  the  lessee 
might  cancel  the  lease,  or  that  the  trus- 
tee in  bankruptcy  might  elect  to  pay  the 
rent,  or  that  the  appellant  might  fail  to 
pay  more  than  its  half  thereof.  As  to  the 
agreement  looking  to  a  rescission  of  the 
lease,  there  were  the  contingencies  that  the 
agreement,  which  was  without  considera- 
tion, might  be  revoked  by  either  party 
thereto  before  it  was  acted  upon,  or  that 
it  might  be  impossible  to  secure  rescission 
on  the  terms  stipulated  by  the  bankrupt." 

In  the  case  of  In  re  Lyons  Beet  Sugar 
Refining  Co.,  (W.  D.  N.  Y.  1911)  192  Fed. 
445,  it  was  held  that  the  referee  should 
have  allowed  a  claim  of  a  surety  on  an 
appeal  bond  under  the  following  circum- 
stances. The  bankrupt  was  adjudicated 
on  June  21,  1910,  and  the  disallowed  claim 
was  filed  with  the  referee  on  September 
13,  1911,  more  than  one  year  subsequent 
to  the  adjudication.  At  the  time  the  pe- 
tition in  bankruptcy  was  filed  there  was 
pending  a  suit  against  the  bankrupt  in 
the  Supreme  Court  of  the  state,  and  a 
judgment  had  been  affirmed  by  the  Ap- 
pellate Division,  from  which  an  appeal 
was  taken  by  the  bankrupt  to  the  Court 
of  Appeals;  the  claimant  becoming  surety 
for  costs  on  the  appeal  bond  The  decision 
of  the  Appellate  Division  was  affirmed,  and 
thereupon  the  surety  filed  a  claim  for  the 
costs  against  the  bankrupt  estate,  which 
he  had  paid  as  surety  on  the  bond.  The 
trustee  objected  to  proving  the  claim,  on 
the  grounds  ( 1 )  that  it  was  not  filed  with- 
in one  year  after  the  adjudication,  as  re- 
quired by  section  57n;  and  (2)  that  it  was 
not  "a  fixed  liability  absolutely  owing." 
under  section  63a. '  The  referee  was 
of  the  opinion  that  the  claim  was  not 
liquidated  by  litigation,  and  therefore  it 
could  not  be  proved  under  section  57n. 
On  these  facts  the  court  said:  "Taking 
into  consideration  section  63,  subd.  1,  of 
the  Bankruptcy  Act,  in  connection  with 
subdivision  4,  I  think  that  the  claim  was 
pf-ovable  as  one  founded  'upon  contract 
express  or  implied,*  and  the  language  of 
subdivision  1.  i.  c,  'fixed  liability  abso- 
lutely owing,'  does  not  limit  the  broad 
term  of  subdivision  4." 

A  claim  depending  on  the  continuance 
of  tridoichood,  because  of  the  innate  diffi- 
culty, if  not  impossibility,  of  estimating 
or  valuing  the  contingency,  has  been  re- 
iected.  Dunbar  r.  Dimbar,  (1903)  190  U. 
S.  .340,  23  S.  Ct.  757,  47  U.  S.  (L.  ed.) 
1084. 

''As  future  installments  of  wages  are 
conditional  in  their  nature,  being  depend- 
ent upon  performance  of  the  services  to 
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be  rendered,  bo  no  claim  for  such  install- 
ments is  provable  in  bankruptcy."  In  re 
Montague,  (S.  D.  N.  Y.  1914)  212  Fed. 
452.  To  the  same  point  see  D.  Levy  & 
Sons  Co.,  (D.  C.  Md.  1913)  208  Fed.  479. 

Although  the  Bankruptcy  Act  of  1841 
gave  the  right  to  prove  "  uncertain  and 
contingent "  demands  the  Supreme  Court 
held  that  so  long  as  it  remained  uncertain 
whether  a  contract  or  engagement  would 
ever  give  rise  to  an  actual  duty  or  lia- 
bility, and  the  uncertainty  was  not  remov- 
able by  calculation,  such  contract  or  en- 
gagement was  not  provable.  Riggin  v. 
Maguire,  (1872)  15  Wall.  549,  21  U.  S. 
(L.  ed.)  232.  To  the  same  point  see  Reed 
V.  Pierce,  (1853)  36  Me.  455,  58  Am.  Dec. 
761;  Pogue  v,  Joyner,  (1845)  6  Ark.  241, 
42  Am.  Dec.  693.  But  as  to  the  latter  case 
see  Lipscomb  v.  Grace,  (1870)  26  Ark. 
231,  7  Am.  Rep.  607.  See  under  the 
Bankruptcy  Act  of  1867.  Wight  v.  Gott- 
schalk,  (Ann.  189T)  48  S.  W.  140,  43  K 
R.  A.  189. 

Claim  of  surety  on  bond. —  The  plaintiff 
in  an  action  was,  at  the  date  of  the  de- 
fendant's filing  his  petition  in  bankruptcy, 
surety  on  the  defendant's  bond,  and  the 
defendant  was  imder  obligation  to  reim- 
burse the  plaintiff  for  any  amount  he 
might  have  to  pay.  There  being  no  breach 
of  the  bond  until  some  months  after  such 


filing,  the  claim  waa  not  provable,  and 
therefore  was  not  barred  by  defendant's 
discharge.  Goding  v.  Roscenthal,  (1901) 
180  Mass.  43,  61  N.  E.  222. 

A  surety  on  an  injunction  bond  given  to 
secure  the  damages  and  costs  occasioned 
by  the  injunction  is  not  released  by  his 
discharge  in  bankruptcy  before  the  suit 
for  injunction  is  determined,  for  until 
then  there  is  not  a  contingent  liability  but 
merely  a  contingency  whether  there  ever 
will  be  a  liability,  which  is  incapable  of 
liquidation  in  the  bankruptcy  court.  East- 
man V.  Hibbard,  (1874)  54  N.  H.  504,  20 
Am.  Rep.  157,  decided  under  the  Bank- 
ruptcy Act  of  1867,  although  the  act  ex- 
pressly permitted  the  proof  of  contingent 
demands. 

Contingent  liahiUiy  subsequently  made 
definite, —  But  a  contractual  liability  of  a 
bankrupt,  which  was  contingent  at  the 
time  the  petition  was  filed,  but  became 
definite  and  capable  of  liquidation  within 
the  year  allowed  for  making  proof,  is 
provable  against  the  estate^  In  re  James 
Dimlap  Carpet  Co.,  (E.  D.  Pa.  1908)  163 
Fed.  541,  20  Am.  Bankr.  Rep.  882,  follow- 
ing Moch  V.  Market  St.  Nat.  Bank,  (3d 
Cir.  1901)  107  Fed.  897,  47  C.  C.  A.  49. 
And  see  also  the  cases  cited  under  subdi- 
vision b  of  this  section. 


(5)  [Judgment  after  fiUng  of  petition.]  founded  upon  provable  debts  re- 
duced to  judgments  after  the  filing  of  the  petition  and  before  the  considera- 
tion of  the  bankrupt's  application  for  a  discharge,  less  costs  incurred  and 
interests  accrued  after  the  filing  of  the  petition  and  up  to  the  time  of  the 
entry  of  such  judgments.   [  (1898)  30  Stat,  L,  563.] 


Judgments  recovered  after  adjudication. 
—  Where  a  creditor  holding  a  valid  and 

Srovable  debt  against  a  bankrupt  at  the 
ate  of  the  adjudication,  thereafter,  and 
before  the  bankrupt's  discharge,  recovers 
judgment  thereon  against  the  bankrupt's 
estate,  such  judgment,  less  costs  incurred 
and  interest  accrued  after  the  filing  of  the 
petition  and  up  to  the  time  of  the  entry 
thereof,  may  be  proved  in  the  bankruptcy 
proceedings  under  section  63a  ( 6 ) .  In  re 
McBryde,  (E.  D.  N.  C.  1899)  99  Fed.  686, 
3  Am.  Bankr.  Rep.  729;  In  re  James  Dun- 
lap  Carpet  Co.,  (E.  D.  Pa.  1908)  163  Fed. 
541,  20  Am.  Bankr.  Rep.  882,  following 
Moch  V.  Market  St.  Nat.  Bank,  (3d  Cir. 
1901)  107  Fed.  897,  47  C.  C.  A.  49;  In  re 
Kranich,  (E.  D.  Pa.  1910)  182  Fed.  849; 
In  re  Pinkel,  (N.  D.  N.  Y.  1899)  1  Am. 
Bankr.  Rep.  333.  8ee  also  Rosenthal  v. 
Nove,  (1900)  175  Mass.  569,  56  N.  E. 
884.  78  A.  S.  R.  512. 

If  a  suit  antedate  the  adjudication,  this 
section  allows  it  to  be  prosecuted  to  judg- 
ment; and  reasons  may  readily  exist  to 
make  even  a  postdated  suit  desirable,  e.  g., 
to  avoid  the  possible  bar  of  the  statute  of 
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limitations,  or  to  liquidate  the  claim,  or 
to  fix  a  secondary  liability  on  another 
person.  Chase  v.  Farmers'  &  Merchants' 
Nat.  Bank  of  Commerce,  (CCA.  3d  Cir. 
1913)    202  Fed.  904. 

Time  for  proof  not  extended. —  Section 
63a  (5)  does  not  alter  or  control  the  time 
in  which  the  debts  mentioned  therein  must 
be  presented  for  proof  and  allowance  un- 
der section  57n;  nor  does  the  fact  that, 
during  such  time,  the  creditor  was  assert- 
ing and  litigating  a  preference  preventing 
him  from  making  proof,  extend  the  time. 
In  re  Leibowitz,   (1901)    108  Fed.  617. 

Effect  of  judgment  after  bankruptcy. — 
The  reduction  of  a  claim  to  judgment 
after  bankruptcy  establishes  the  claim 
and  stops  the  running  of  the  statute  of 
limitations,  but  it  will  not  give  the  cred- 
itor a  lien  or  priority  nor  entitle  him  to 
levy  on  the  bankrupt's  property.  In  re 
McBryde,  (E.  D.  N.  C  1899)  99  Fed.  686, 
3  Am.  Bankr.  Rep.  729. 

In  an  action  for  breach  of  promise  of 
marriage  a  judgment,  recovered  after  the 
filing  of  the  petition  in  bankruptcv  and 
before  the  bankrupt  applied  for  discnarg«. 
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is  provable  ander  section  63&.  In  re  Fife, 
(W.  D.  Pa.  1901)  109  Fed.  880,  6  Am". 
Bankr.  Rep.  258. 

An  action  under  an  employer's  liability 
Act  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  caused  by  the 
master's   negligence    is   one    sounding   in 


tort,  and  not  one  based  upon  the  contract 
of  employment;  and  a  judgment  recovered 
in  such  an  action,  brought  after  the  de- 
fendant had  been  adjudged  a  bankrupt,  la 
not  provable  against  the  estate.  In  re 
Crescent  Lumber  Co.,  (S.  D.  Ala.  1907) 
154  Fed.  724,  19  Am.  Bankr.  Rep.  112. 


h  [Unliquidated  claims.]  Unliquidated  claims  against  the  bankrupt  may, 
pursuant  to  application  to  the  court,  be  liquidated  in  such  manner  as  it 
shall  direct,  and  may  thereafter  be  proved  and  allowed  against  his  estate. 
[  (1898)  30  Stat  L,  563.] 


Claims  capable  of  liquidation  and  proof 
—  In    general. —  Under    section    636    any 
unliquidated  claim  which  at  the  time  of 
the  filing  of  the  petition  in  bankruptcy 
was  provable  as  within  the  enumeration 
of  provable  claims  set  out  in  section  63a 
in   its  several  subdivisions  may  be  liqui- 
dated  and   proved   against  the  bankrupt 
estate.     But   unliquidated   claims   which 
are  not  provable  debts  under  section  63a 
cannot  be  liquidated  or  proved  under  sec- 
tion 636.    Dunbar  v.  Dunbar,  (1903)   190 
U.  S.  340,  23  8.  Ct.  757,  47  U.  S.  (L.  ed.) 
1084,    10    Am.   Bankr.   Rep.    139;    In  re 
Hirschman,    (D.  C.  Utah   1900)    104  Fed. 
69,  4  Am.  Bankr.  Rep.  715;  In  re  Marcus, 
(C.  C.  A.  1st  Cir.  1901)    105  Fed.  907,  5 
Am.  Bankr.  Rep.  365 ;  In  re  Yates,  ( N.  D. 
Cal.    1902)    114  Fed.  365,  8  Am.  Bankr. 
Rep.  69;-  In  re  United  Button  Co.,  (D.  C. 
Del.  1906)    140  Fed.  495,  15  Am.  Bankr. 
Rep.   390;   Brown  v.  United  Button  Co., 
(C.  C.  A.  3d  Cir.   1906)    149  Fed.  48,  9 
Ann.  Cas.  445,  17  Am.  Bankr.  Rep.  565; 
In  re  New  York  Tunnel  Co.,  (C.  C.  A.  2d 
Cir.  1908)    159  Fed.  688,  20  Am.  Bankr. 
Rep.  25;  In  re  Pittsburg  Drug  Co.,   (W. 
D.  Pa.  1908)  164  Fed.  482,  20  Am.  Bankr. 
Rep.  227;  In  re  Rubel,  (E.  D.  Wis.  1908) 
166  Fed.   131,  21   Am.  Bankr.  Rep.  566; 
In  re  Roth,   (C.  C.  A.  2d  Cir.  1910)    181 
Fed.  667;  In  re  Southern  Steel  Co.,  (N.D. 
Ala.    1910)    183   Fed.   498;    In  re  Filer, 
(S.  D.  N.  Y.  1901)    5  Am.  Bankr.  Rep. 
582;   Matter  of  John  Wigmore,  etc.,  Co., 
(S.   D.   Cal.    1903)    10  Am.   Bankr.  Rep. 
664;    In   re   American    Vacuum    Cleaner 
Co.,    (D.   C.   N.   J.   1911)    192   Fed.   939; 
Pratt  v.  Auto  Spring  Repairer  Co.,  (C.  C. 
A.  Ist  Cir.  1912)    196  Fed.  495;   Cotting 
V,    Hooper,    (1905)    220   Mass.    273,    107 
N.  E.  931. 

Section  636  adds  nothing  to  the  class  of 
^ebts  which  may  be  proved  under  para- 
graph a  of  the  same  section.  It.s  purpose 
is  to  permit  an  unliquidated  claim,  com- 
ing within  the  provisions  of  section  63a, 
to  be  liquidated  as  the  court  may  direct. 
Dunbar  v.  Dunbar,  (1903)  190  V.  S.  340, 
23  S.  Ct.  757,  47  U.  S.  (L.  ed.)  1084,  10 
Am.  Bankr.  Rep.  139;  In  re  Roth,  (1910) 
181  Fed.  667,  104  C.  C.  A.  649,  31  L.  R. 
A.  (N.  8.)  270. 

As  contradistinguished  from  the  para- 
graph which  precedes  it,  section  636  is 


ooncemed  with  the  mere  matter  of  pro- 
cedure, directing  how  a  provable  claim 
which  is  open  and  unsettled  may  be  liqui- 
dated and  made  certain;  and  whether 
taken  by  itself,  or  with  reference  to  the 
immediate  context,  this  is  the  natural,  if 
not  the  only,  construction  to  be  given  to 
it.  Brown  t?.  United  Button  Co.,  (C.  C. 
A.  3d  Cir.  1906)  149  Fed.  48,  9  Ann.  Ca.s. 
445,  17  Am.  Bankr.  Rep.  565;  In  re  Xew 
York  Tunnel  Co.,  (C.  C.  A.  2d  Cir.  1908) 
159  Fed.  688,  20  Am.  Bankr.  Rep.  25. 

An  unliquidated  claim  by  a  former  part- 
ner of  the  bankrupt,  arising  out  of  the 
partnership,  is  within  this  section.  In  re 
Hirth,  (D.  C.  Minn.  1911)  189  Fed.  926. 
Tcutes  and  insurance  premiums  which  a 
bankrupt  agrees  to  pay  as  part  of  the  rent 
are  not  such  unliquidated  claims  against 
the  bankrupt  as  can  be  proved  under  sec- 
tion 636.  In  re  Pittsburg  Drug  Co.,  (W. 
D.  Pa.  1908)  164  Fed.  482,  20  Am.  Bankr. 
Rep.  227. 

Liquidation  does  not  necessitate  allow- 
ance.—  But,  although  a  claim  has  been 
liquidated,  its  allowance  in  bankruptcy 
does  not  follow  as  a  necessary  conse* 
quence.  Powell  v.  Leavitt,  (C.  C5.  A.  1st 
Cir.  1907)  160  Fed.  89,  18  Am.  Bankr. 
Rep.  10. 

Liquidation  of  claims  for  tort. —  A 
claim  arising  ea  delicio,  if  founded  on  con- 
tract express  or  implied,  may  be  proved 
in  bankruptcy  proceedings,  and  the  cases 
to  this  effect  have  been  collected  under 
subdivision  a  (4)  of  this  section.  But  a 
claim  for  tort,  which  does  not  result  from 
the  breach  of  a  contract,  or  which  may 
not  be  waived  so  as  to  warrant  a  recovery 
on  an  implied  contract,  cannot  be  liqui- 
dated or  proved  against  a  bankrupt's  es- 
tate under  section  636,  for  the  reason  that 
such  a  claim  is  not  a  provable  one  under 
section  63a.  Beers  t>.  Hanlin,  (D.  C.  Ore. 
1900)  99  Fed.  695,  3  Am.  Bankr.  Rep.  745; 
In  re  Hirschman,  (D.  C.  Utah  1900)  104 
Fed.  69,  4  Am.  Bankr.  Rep.  715;  In  re 
Morales,  (S.  D.  Fla.  1901)  105  Fed.  761; 
In  re  Yates,  (N.  D.  Cal.  1902)  114  Fed. 
365;  In  re  Filer,  (S.  D.  N,  Y.  1901)  126 
Fed.  261,  5  Am.  Bankr.  Rep.  835;  In  re 
United  Button  Co.,  (D.  C.  Del.  1906)  140 
Fed.  495,  15  Am.  Bankr.  Rep.  390,  o/- 
firmed  (C.  C.  A.  3d  Cir.  1906)  149  Fed. 
48,  9  Ann.  Cas.  445,  and  note;  In  re  Cres- 
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cent  Lumber  Co.,  (S.  D.  Ala.  1907)  154 
Fed  724,  19  Am.  Bankr.  Bep.  112;  In  re 
Xew  York  Tumiel  Co.,  (C.  C.  A.  2d  Cir. 
1908)  159  Fed.  688,  20  Am.  Bankr.  Rep. 
25;  Pindel  i>.  Holgate,  (0.  C.  A.  9th  Cir. 
1916)  221  Fed.  342.  See  also  In  re  Mar- 
cus, (1900)  104  Fed.  331,  where  the  court 
said :  '*  Probably  the  imliquidated  claims 
mentioned  in  subsection  h  are  those  claims 
already  mentioned  in  subsection  a  which 
have  not  been  liquidated."  In  re  Brinck- 
mann,  (D.  C.  Ind.  1900)  4  Am.  Bankr. 
Rep.  561;  Matter  of  John  Wigmore,  etc., 
Co.,  (S.  D.  Cal.  1903)  10  Am.  Bankr. 
Rep.  664;  Zimmer  v,  Schleehauf,  (1874) 
115  Mass.  52;  Gilman  v,  Cate,  (1884)  63 
N.  H.  278;  Winfree  v.  Jones,  (1905)  104 
Va.  39,  51  S.  E.  153. 

Injury  to  property, — ^A  claim  for  un- 
liquidated damages  resulting  from  injury 
to  the  property  of  another,  not  connected 
.  or  growing  out  of  any  contractual  relation, 
is  not  provable  in  bankruptcy,  under  the 
existing  law.  Brown  v.  United  Button  Co., 
(C.  C.  A.  3d  Cir.  1906)  149  Fed.  48,  9 
Ann.  Cas.  445,  17  Am.  Bankr.  Rep.  565, 
affirming  (D.  C.  Del.  1906)  140  Fed.  495, 
15  Am.  Bankr.  Rep.  390. 

An  unliquidated  claim  for  damages 
against  the  defendant  for  having  n^U- 
gently  permitted  a  certain  house  to  be 
burned  while  it  was  in  his  possession  as 
tenant  to  the  plaintiff,  is  a  claim  ew  de- 
licto, and  is  not  provable  in  bankruptcy. 
Winfree  v.  Jones,  (1905)  104  Va.  39,  51 
S.  E.  153. 

Injury  to  person. —  A  right  of  action 
for  damages  for  an  assault  and  battery, 
nc^t  reduced  to  judgment  nor  otherwise 
liquidated  imder  direction  of  the  court, 
is  not  a  debt  or  demand  provable  in  bank- 
ruptcy. Beers  t?.  Hanlin,  (D.  C.  Ore. 
1900  f  99  Fed.  695,  3  Am.  Bankr.  Rep. 
746;  In  re  Brinckmann,  (D.  C.  Ind.  1900) 
4  Am.  Bankr.  Rep.  551. 

A  cause  of  action  for  unliquidated  dam- 
Rges  for  a  wilful  and  malicious  injury  to 
the  person  of  the  claimant  is  not  a  claim 
provable  in  bankruptcy.  In  re  Yates,  (N. 
D.  Cal.  1902)  114  Fed.  365. 

A  cause  of  action  for  negligent  injury  to 
the  person,  being  an  imliquidated  claim 
for  damages,  is  not  provable  in  bank- 
rupt cy.  Imbriani  t;.  Anderson,  (1912)  76 
N.  H.  491,  84  Atl.  974. 

A  claim  for  damages  alleged  to  have 
been  caused  by-  the  negligence  of  a  master 
in  failing  to  furnish  safe  appliances  has 
been  held  to  be  incapable  of  liquidation 
under  section  63b.  Matter  of  John  Wig- 
more,  etc.,  Co.,  (S.  D.  Cal.  1903)  10  Am, 
Bankr.  Rep.  661. 

Fraud. —  It  has  been  held  that  where 
an  employee,  by  forgery  and  other  devices, 
has  fraudulently  secured  possession  of  va- 
rious simis  of  money  belonging  to  his  em- 
ployer, the  employer  may  waive  the  tort 
and  treat  Um  claim  as  monevs  had  and 
received  for  the  use  of  the  employer,  which 
claim,  although  unliquidated,  is  provable 


in  bankruptcy.    In  re  Filer,  (S.  D.  N.  Y. 

1901)  5  Am.  Bankr.  Rep.  582. 

A  claim  against  a  government  con- 
tractor for  coal  furnished  a  subcontractor, 
and  which  in  effect  amounts  to  a  suit  on 
the  contractor's  bond,  cannot  be  proven  in 
bankruptcy  in  view  of  the  provisions  of  the 
Act  of  Congress  of  February  24,  1905,  ch. 
778,  32  Stat.  L.  811,  in  title  Public  Con- 
TRAOTS,  which  provides  for  a  suit  on  a 
contractor's  bond  to  recover  for  labor  or 
materials  furnished  a  contractor  in  the 
construction  of  public  works.  In  re  Haw- 
ley,  (W.  D.  Wash.  1912)  194  Fed.  751, 
where  the  court  said :  "  There  is  no  other 
way  in  which  claims  against  the  obligors 
can  be  liquidated,  and  an  unliquidated 
claim  is  not  provable  against  the  estate  of 
a  bankrupt." 

Claim  of  divorced  wife. —  Where,  by 
statute,  a  wife  who  is  granted  a  divorce 
from  her  husband  ''shall  be  entitled  to 
one-third  of  her  husband's  personal  prop- 
erty absolutely,"  such  interest,  after  a  di- 
vorce suit  is  begun,  but  before  decree,  is 
not  a  provable  claim  against  her  husband's 
estate.  Hawk  v.  Hawk,  (1900)  102  Fed. 
679. 

Necessity  of  liquidation. —  An  unliqui- 
dated claim  of  such  a  nature  as  to  be  prov- 
able under  section  63a  must,  before  it  may 
be  so  proved,  first  be  liquidated  as  pro- 
vided for  in  section  63&.  In  re  Heinsfur- 
ter,  (S.  D.  la.  1899)  97  Fed.  198,  3  Am. 
Bankr.  Rep.  113;  Beers  v,  Hanlin,  (D.  C. 
Ore.  1900)  99  Fed.  696,  3  Am.  Bankr.  Rep. 
745;  In  re  Silverman,  (W.  D.  Mo.  1899) 
101  Fed.  219,  4  Am.  Bankr.  Rep.  83;  In  re 
Morales,  (S.  D.  Fla.  1901)  106  Fed.  761; 
In  re  Big  Meadows  Gas  Co.,  (W.  D.  Pa. 

1902)  113  Fed.  974,  7  Am.  Bankr.  Rep. 
697;  In  re  E.  T.  Kenney  Co.,  (D.  0.  Ind. 
1905)  136  Fed.  451,  14  Am.  Bankr.  Rep. 
611;  In  re  Pittsburg  Drug  Co.,  (W.  D. 
Pa.  1908)  164  Fed.  482,  20  Am.  Bankr. 
Rep.  227;  In  re  Rubel,  (E.  D.  Wis.  1908) 
166  Fed.  131,  21  Am.  Bankr.  Rep.  566; 
Talcott  t?.  Friend,  (0.  0.  A.  7th  Cir.  1909) 
179  Fed.  676. 

Claim  for  damages, —  A  bankrupt's  land- 
lord is  not  entitled  to  file  a  claim  for  dam- 
ages, sustained  by  an  alleged  unlawful 
taking  of  the  premises  by  the  bankrupt's 
receiver  and  trustee,  until  the  damages 
have  been  liquidated  by  such  means  as  the 
court  may  direct  on  a  petition  therefor. 
In  re  Rubel,  (E.  D.  Wis.  1908)  166  Fed. 
131,  21  Am.  Bankr.  Rep.  566. 

Claim  partly  unliquidated. —  Where  the 
claim  of  a  petitioning  creditor,  although 
made  up  of  different  elements,  is  based 
upon  a  single  written  instrument  and  the 
nonperformance  of  its  covenants  by  the 
alleged  bankrupt,  it  must  be  treated  under 
the  Bankruptcy  Act  as  a  single  claim ;  and 
where  some  of  the  elements  are  confessedly 
unliquidated,  the  claim  as  a  whole  is  an 
unliquidated  one,  and  subject  to  the  limi- 
tations incident  to  a  claim  of  that  char- 
acter.   In  re  Big  Meadows  Gas  Co.,   {W. 
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D   Pa.  1902)   113  Fed.  974,  7  Am.  Bankr. 
Rep.  697. 

Manner  of  liquidation. —  Application  to 
the  court  for  an  order  directing  the  man- 
ner of  liquidating  the  claim  should  be 
made  before  presenting  the  claim  for  al- 
lowance before  the  referee.  In  re  Silver- 
man, (1899)  101  Fed.  219;  In  r€  Heins- 
furter,    (1899)    97  Fed.  198. 

Under  the  power  conferred  on  the  court 
to  direct  the  manner  in  which  unliqui- 
dated claims  against  a  bankrupt  maj 
be  liquidated,  ample  authority  exists  for 
the  adoption  of  any  procedure  appro- 
priate to  the  particular  case,  whether 
it  be  submission  to  a  jury  on  an  issue  of 
fraud,  or  production  of  evidence  before 
the  referee,  or  some  other  method.  In  re 
United  Button  Co.,  (D.  0.  Del.  1906) 
140  Fed.  495,   15  Am.   Bankr.  Rep.  390. 

A  referee  has  power  in  the  case  of  an 
unliquidated  claim  to  order  full  specifica- 
tions of  the  crucial  item  therein  as  one 
step  in  the  proceedings  for  the  liquida- 
tion  of   the   amount  alleged  to  be  due. 


In   re  Henry   Siegel   Oo.,    (B.   G.   Mass. 
1914)   223  Fed.  368. 

Claims  may  be  liquidated  by  hearing 
before  the  referee,  by  a  plenary  suit  in  a 
court  of  competent  jurisdiction,  or  by 
permitting  an  action  pending  in  any 
court  to  proceed  to  judgment.  In  re 
Buehan's  Soap  Corp.,  (S.  D.  N.  Y.  1909) 
169  Fed.  1017,  22  Am.  Bankr.  Rep.  382. 
6ee  also  In  re  Rouse,  (N.  D.  Ohio  1898) 
1  Am.  Bankr.  Rep.  393. 

So,  also,  it  has  been  held  that  a  claim 
may  be  liquidated  by  agreement  or  arbi- 
tration if  the  trustee  consents,  or  by  suit, 
as  the  court,  or  the  referee,  if  the  case 
has  been  referred,  shall  direct.  In  re 
Heim  Milk  Product  Co.,  (N.  D.  N.  Y. 
1910)    183  Fed.  787. 

Disability  of  holder  of  unliquidated 
claim. —  One  who  has  a  claim  which  can- 
not be  liquidated  is  not  a  creditor  and 
cannot  maintain  an  involuntary  petition^ 
in  bcmkruptcy  prior  to  the  liquidation  of' 
his  claim.  See  cases  cited  in  note  to 
section  596,  supra,  p.  992,  paragraph 
Creditore  Holdmg  Unliquidaied  CUUma, 


Sec.  64.  Debts  which  have  Priority. —  a  [Taxes.]  The  court  shall  order 
the  trustee  to  pay  all  taxes  legally  due  and  owing  by  the  .bankrupt  to  the 
United  States,  State,  county,  district,  or  municipality  in  advance  of  the  pay- 
ment of  dividends  to  creditors,  and  upon  filing  the  receipts  of  the  proper 
public  officers  for  such  payment  he  shall  be  credited  with  the  amount 
thereof,  and  in  case  any  question  arises  as  to  the  amount  or  legality  of  any 
such  tax  the  same  shall  be  heard  and  determined  by  the  court.  [{1898)  30 
Stat  L.  563.] 


What  constitutes  claim  for  taxes  — 
Question  for  federal  courts. —  Whether  or 
not  a  particular  claim  is  one  for  taxes 
within  the  contemplation  of  section  64a 
of  the  Bankruptcy  Act,  and,  as  such, 
entitled  to  priority  of  payment,  is  a  ques- 
tion for  the  ultimate  determination  of  the 
federal  courts.  New  Jersey  i\  Anderson, 
(1906)  203  U.  S.  483,  491,  27  S.  Ct.  137, 
140,  51  U.  S.  (L.  ed.)  284,  17  Am.  Bankr. 
Rep.  63;  In  re  Otto  F.  Lange  Co.,  (N.  D. 
la.  1908)  159  Fed.  586,  20  Am.  Bankr. 
Rep.  478.  In  re  Heffron  Ck).,  (N.  D.  N. 
Y.    1914)    216   Fed.  642. 

If  the  highest  court  of  a  state  should 
decide  that  a  given  statute  of  that  state 
imposed  no  "  tax "  within  the  meaning 
of  the  law  as  interpreted  by  it,  a  federal 
court  would  not  compel  the  state  to  ac- 
cept a  preference  from  the  bankrupt's 
estate,  under  section  64a  under  a  differ- 
ent view  of  the  law.  On  the  other  hand, 
a  state  court  cannot  conclusively  decide 
that  to  be  a  tax  within  the  meaning  of 
section  64a,  which  is  nut  so  in  fact.  New 
Jersey  t*.  Anderson,  (1906)  203  U.  S. 
483,  27  S.  Ct.  137,  51  U.  S.   (L.  ed.)   284. 

If  the  legislature  of  a  state  gives  the 
name  "  tax  ''  to  an  exaction  which  is  not 
a  tax,  and  if  the  courts  of  the  state  join 
in  the  misnomer,  the  bankruptcy  courts 


are  not  required  to  disregard  the  sub- 
stance of  the  thing,  to  the  detriment  of 
the  other  claimanta.  The  state  courts 
may  authoritatively  expound  the  sub* 
stance,  and  the  federal  courts  will  adopt 
such  exposition;  but  whether  the  sub- 
stance constitutes  a  tax  or  not  is  inde- 
pendent of  the  name.  And,  moreover,  the 
latter  part  of  section  64a  seems  to  direct 
the  Bankruptcy  Co\irts  to  determine  inde- 
pendently of  the  "  legality  of  any  such 
tax."  In  re  Cosmopolitan  Power  Co.,  (C. 
C.  A.  7th  Oir.  1905)  137  Fed.  858,  14  Am. 
Bankr.  Rep.  604.  See  also  In  re  Ott, 
(S.  D.  la.  1899)  95  Fed.  274,  2  Am. 
Bankr.  Rep.  637. 

But  the  construction  placed  upon  a 
state  statute  by  the  stati  courts  is  en- 
titled to  careful  and  weighty  considera- 
tion. In  re  Ott,  (S.  D.  la.  1899)  96 
Fed.  274,  2  Am.  Bankr.  Rep.  637. 

An  "  annual  license  fee  or  franchise 
tax  "  imposed  bv  a  state  upon  a  domes- 
tic corporation  for  the  privilege  of  exist- 
ence and  the  continued  right  to  exer- 
cise its  franchise,  may  constitute  a  tax 
within  the  meaning  of  section  64a  even  if 
the  corporation  has  no  property  in  the 
state,  and  does  no  business  there.  New 
Jersev    v.    Anderson,    (1906)    203    U.    S. 
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483,  27   S.  Ct   137,  W   U.   S.    (L.  ed.) 

284.. 

The  word  "tax,"  as  used  in  the  Bank- 
ruptcy Act,  is  not  used  In  any  restricted 
or  narrow  sense,  but  is  used  broadly  to 
include  all  obligations  imposed  by  the 
state  and  general  government  under 
their  respective  taxing  or  police  powers 
for  governmental  or  public  piurposes. 
That  a  tax  so  imposed  may  not  be  a 
general  property  tax  does  not  deprive  it 
of  the  cnaracter  of  a  tax.  Many  taxes 
are  imposed  under  the  name  of  license 
fees,  franchise  taxes,  or  taxes  for  special 
purposes  imder  some  other  name,  and  are 
therefore  special  taxes;  but  they  are 
nevertheless  taxes  imposed  for  a  public 
purpose,  no  matter  what  the  name  under 
which  the^  are  levied  or  imposed,  and  are 
clearly  within  the  meaning  of  the  term 
''  tax "  as  used  in  the  Bankruptcy  Act. 
In  re  Otto  F.  Lange  Co.,  (N.  D.  la.  1908) 
159  Fed.  586,  20  Am.  Bankr.  Rep.  478. 

Taxes  are  not  dehta.  They  are  im- 
posts levied  for  the  support  of  the  gov- 
ernment, or  for  some  special  purpose 
authorized  by  it.  The  consent  of  the 
taxpayer  is  not  necessary  to  their  en- 
forcement. They,  operate  in  invitum. 
Nor  is  their  nature  affected  by  the  fact 
.  that  in  some  states  an  action  of  debt  may 
be  instituted  for  their  recovery.  The 
form  of  procedure  cannot  change  their 
character.  New  Jersey  r.  Anderson, 
(1906)  203  U.  S.  483,  27  S.  Ct.  137,  51 
U.  8.  (L.  ed.)  284,  17  Am.  Bankr.  Rep. 
63. 

Taxes  become  *'  legally  due  and  owing  " 
on  the  day  they  are  assessed  within  the 
meaning  of  the  statute.  In  re  Flynn,  (D. 
C.  Mass.  1905)  134  Fed.  145,  13  Am. 
Bankr.  Rep.  720. 

Taxes  assessed  on  returns  made  prior  to 
the  adjudication  are  legally  due  and  ow- 
ing and  entitled  to  the  preference  given 
by  section  64a  although  not  collectible 
until  after  the  adjudication.  New  Jersev 
V  Anderson,  (1906)  '203  U.  S.  483,  27 
S.  Ct.  137,  51  U.  S.  (L.  ed.)  284,  17 
Am.  Bankr.  Rep.  63. 

"  It  does  not  follow  that  taxes  are  not 
due  and  owing  from  the  citizen  because 
they  are  not  debts  upon  the  one  hand, 
or  because  the  state  has  prescribed  some 
method  exclusive  in  its  character  for 
their  collection."  Hecox  r.  Teller  County, 
(C.  C.  A.  8th  Cir.  1912)  198  Fed.  634. 
See  also  In  re  Wenatchee  Heights  Or- 
chard Co.,  (W.  D.  Wash.  1914)  212  Fed. 
787. 

Taxes  entitled  to  priority. —  Taxes  le- 
gally due  and  owing  by  the  bankrupt  to  the 
Ignited  States,  or  to  any  state,  county, 
district,  or  municipality,  are  entitled 
to  priority  of  payment  under  the  express 
provisions  of  section  64a.  New  Jersey  r. 
Anderson,  (1906)  203  U.  S.  483,  27  S. 
Ct.  137,  51  U.  S.  (L.  ed.)  284,  17  Am. 
Bankr.  Rep.  63;  /n  re  Tilden,  (S.  D.  la. 
1809)    91   Fed.  500,   1   Am.  Bankr.  Rep. 


300;  In  re  Hollenfelts,  (N.  D.  la.  1899) 
94  Fed.  629,  2  Am.  Bankr.  Rep.  499; 
In  re  Conhaim,  (D.  C.  Wash.  1900)  100 
Fed.  268,  4  Am.  Bankr.  Rep.  59;  In  re 
Keller,  (N.  D.  la.  1901)  109  Fed.  131,  0 
Am.  Bankr.  Rep.  334;  In  re  Green,  (N. 
D.  la.  1902)  116  Fed.  118,  8  Am.  Bankr. 
Rep.  558  >  In  re  Sims,  (W.  D.  Ga.  1902) 
118  Fed.  356,  9  Am.  Bankr.  Rep.  162; 
Swarts  r.   Hammer,    (C.   C.  A.   8th   Cir. 

1903)  120  Fed.  256,  9  Am.  Bankr.  Rep. 
691;  In  re  Harvey,  (E.  D.  Pa.  1903)  122 
Fed.  745,  10  Am.  Bankr.  Rep.  567;  In  re 
Stelker,  (W.  D.  N.  Y.  1903)  123  Fed. 
961,  10  Am.  Bankr.  Rep.  709;  Waco  t?. 
Bryan,  (C.  C.  A.  5th  Cir.  1904)  127  Fed. 
79,  11  Am.  Bankr.  Rep.  481;  Cooper 
Grocery  Co.  r.  Bryan,   (C.  C.  A.  5th  Cir. 

1904)  127  Fed.  815,  11  Am.  Bankr.  Rep. 
734;  In  re  Brinker,  (W.  D.  N.  Y.  1904) 
128  Fed.  634,  12  Am.  Bankr.  Rep.  122; 
In  re  Prince,  (M.  D.  Pa.  1904)  131  Fed. 
546,  12  Am.  Bankr.  Rep.  680;  In  re 
Flynn,  (D.  C.  Mass.  1905)  134  Fed.  145, 
13  Am.  Bankr.  Rep.  720;  Chattanooga  v. 
Hill,  (C.  C.  A.  6th  Cir.  1905)  139  Fed. 
600,  15  Am.  Bankr.  Rep.  196;  In  re  Kal- 
lak,  (D.  C.  N.  D.  1906)  147  Fed.  276, 
17  Am.  Bankr.  Rep.  414;  In  re  Fisher, 
(D.  C.  N.  J.  1906)  148  Fed.  907,  17  Am. 
Bankr.  Rep.  404;  In  re  Weiss,  (S.  D. 
N.  Y.  1908)  159  Fed.  295,  20  Am.  Bankr. 
Rep.  247;  In  re  Otto  F.  Lange  Co.,  (N. 
D.  la.  1908)  159  Fed.  586,  20  Am.  Bankr. 
Rep.  478;  In  re  Wyoming  Valley  Ice  Co., 
(M.  D.  Pa.  1908)  165  Fed.  789,  21  Am. 
Bankr.  Rep.  1;  Jn  re  Scheldt,  (S.  D.  Ohio 
1908)  177  Fed.  599,  23  Am.  Bankr.  Rep, 
778;  In  re  Weissman,  (D.  C.  Conn.  1910) 
178  Fed.  115;  In  re  Baker,  (E.D.  Tex. 
1899)  1  Am.  Bankr.  Rep.  526.  And  see 
to  the  same  effect  In  re  Tilden,  (S.  D. 
la.  1899)  1  Am.  Bankr.  Rep.  300;  Matter 
of  Hilberg,  (W.  D.  Pa.  1901)  6  Am. 
Bankr.  Rep.  714;  In  re  Barr  Plumbing 
Engine  Co.,  (E.  D.  Pa.  1904)  11  Am. 
Bankr.  Rep.  312;  In  re  Flateu,  (S.  D. 
N.  Y.  1909)  21  Am.  Bankr.  Rep.  352. 
Stanard  v,  Dayton,  (C.  C.  A.  8th  Cir. 
1915)  220  Fed.  441. 

The  significance  of  section  64^,  as  ap- 
plied to  a  municipality,  is  that  a  claim 
for  taxes  is  paramount  to  all  other 
claims,  because  of  the  pecuniary  needs 
and  requirements  of  the  municipality, 
and  so  as  to  relieve  the  general  tax- 
payers from  the  payment  of  an  unfair 
proportion  of  taxes.  Some  seemingly 
unjust  features  may  be  presented  by  the 
application  of  the  stringent  provisions 
relating  to  priorities,  but  as  the  law  is 
plain  and  singularly  free  from  ambiguity, 
it  is  obvious  that  Congress  intended  that 
the  statute  should  be  strictly  construed 
and  applied,  unless  the  facts  disclose  un- 
just or  prejudicial  results.  In  re  Brin- 
ker, (W.  D.  N.  Y.  1904)  128  Fed.  634, 
12  Am.  Bankr.  Rep.  122. 

Taw  accruing  during  bankruptcy, — ^The 
Bankruptcy  Act  does  not  withdraw  the 
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estates  of  bankrupts  from  the  reach  of 
the  taxing  powers,  and  they  are  subject, 
in  consequence,  to  the  payment  of  taxes 
imposed  while  they  are  in  the  hands  of 
the  trustees,  the  same  as  if  they  were 
'  not.  Even  though  accruing  after  bank- 
ruptcy, taxes  must  be  regarded  as  within 
the  meaning  of  the  statute,  an^  entitled 
to  priority,  the  same  as  those  which  an- 
tedated it.  In  re  Prince,  (M.  D.  Pa. 
1904)  131  Fed.  546,  12  Am.  Bankr.  Hep. 
675  J  In  re  Flynn,  (D.  C.  Mass.  1906) 
134  Fed.  145;  Stanard  t\  Dayton,  (C. 
C.  A.  8th  Cir.  1915)  220  Fed.  441;  In  re 
Crowell,  (D.  C.  Mass.  1912)  199  Fed, 
659. 

The  statute  does  not  make  funds  in 
the  hands  of  trustees  in  bankruptcy  ex- 
empt from  taxation,  and  the  courts  will 
order  the  trustees  to  pay  all  taxes  which 
might  have  been  assessed  and  collected 
had  not  bankruptcy  supervened,  and  to 
which  similar  property  in  the  same  lo- 
cality is  subject.  In  re  Sims,  (W.  D. 
Ga.  1902)  118  Fed.  366;  Swarts  v.  Ham- 
mer, (C.  C.  A.  8th  Cir.  1903)  120  Fed. 
256,  affirmed  (1904)  194  U.  S.  441,  24 
S.  Ct.  695,  48  U.  S.   (L.  ed.)    1060. 

In  In  re  Gonhaim,  (D.  C.  Wash.  1900) 
100  Fed.  268,  the  court  said:  "The 
manifest  intent  of  the  law  is  that,  while 
the  estate  is  in  the  hands  of  the  trustee, 
his  custody  shall  not  constitute  a  bar- 
rier to  prevent  the  collection  of  taxes 
which  would  be  collectible  under  the  law 
if  the  property  had  remained  in  the  pos- 
session and  control  of  the  bankrupt  him- 
self." 

Nece88tty  of  property  coming  into  trus- 
tee's possession. — ^A  city's  claim  against 
a  bankrupt  for  taxes  assessed  against 
him  is  entitled  to  priority  of  payment 
by  ^  the  trustee,  though  the  property  on 
which  the  taxes  were  levied  never  came 
into  the  hands  of  the  trustee.  But  in 
such  case  the  city  is  not  entitled  to  a 
lien  on  the  bankrupt's  assets  for  the  pay- 
ment of  such  taxes.    Waco  v.  Bryan,   (C. 

C.  A.  5th  Cir.  1904)  127  Fed.  79,  11  Am. 
Bankr.  Rep.  481;  Chattanooga  v.  Hill, 
(C.  C.  A.  6th  Cir.  1905)  139  Fed.  600, 
16  Am.  Bankr.  Rep.  195.  And  see  the 
next  following  paragraph. 

TcuD  on  exempt  property. —  A  claim  for 
a  tax  upon  the  bankrupt's  property,  even 
though  the  whole  or  part  of  the  tax  is 
upon  property  that  is  exempt  by  the  laws 
of  the  state  in  which  the  bankrupt  re- 
sides, and  although,  as  a  consequence, 
the  property  does  not  come  into  the  cus- 
tody of  a  court  of  bankruptcy,  may  be 
paid  out  of  the  proceeds  of  other  prop- 
erty in  the  hands  of  the  trustee;  and  the 
state  or  city  to  which  the  taxes  are  due 
is  not  required  to  collect  its  claim  from 
the  exempt  property.     In  re  Baker,    (E. 

D.  Tex.  1899)  1  Am.  Bankr.  Rep.  526. 
And  see  to  same  effect  In  re  Tilden,  (S. 
D.  la.  1899)   91  Fed.  500,  1  Am.  Bankr. 


Rep.  300;  In  re  Prinoe,  (M.  D.  Pa.  1904) 
131  Fed.  546,  12  Am.  Bankr.  Rep.  680- 

Accumulated  tawes. —  All  taxes  which 
were  collectible  from  the  bankrupt  prior 
to  his  bankruptcy  must  be  paid,  and  it 
is  immaterial  that,  through  the  negli- 
gence of  the  officers  charged  with  their 
collection,  taxes  have  accumulated  until 
the  aggregate  amount  with  interest  will 
absorb  all  or  a  large  part  of  the  estate. 
In  re  Weissman,  (D.  C.  Conn.  1910) 
178  Fed.  115. 

Assessments  for  l4>cal  vmprovem^nts. — 
A  city  is  entitled  to  preference  in  the 
payment  of  assessments  levied  for  local 
improvements,  as  "  taxes "  within  the 
meaning  of  section  64a.  In  re  Stalker, 
(W.  D.  N.  Y.  1903)  123  Fed.  961,  10  Am. 
Bankr.  Rep.  709. 

The  franchise  taw  or  license  fee  inu 
posed  hy  a  state  upon  corporations  or- 
ganized under  its  laws  is  a  "  tax "  within 
the  meaning  of  section  64a  of  Qie  Bank- 
ruptcy Act.  In  re  Halsey  Electric  Gen- 
erator Co.,  (D.  C.  N.  J.'^1909)  23  Am. 
Bankr.  Rep.  401.  And  see  to  the  same 
effect  New  Jersey  v.  Anderson,  (1906) 
203  U.  S.  483,  27  S.  Ct.  137,  51  U.  S. 
(L.  ed.)  284,  17  Am,  Bankr.  Rep.  64; 
In  re  Clark  Coal,  etc.,  Co.,  (W.  D.  Pa. 
1909)  173  Fed.  658,  22  Am.  Bankr.  Rep. 
843;  In  re  Mutual  Mercantile  Agencv, 
(S.  D.  N.  Y.  1902)  8  Am.  Bankr.  Rep. 
435. 

Water  rents  due  to  a  municipality, 
which  are  levied  on  property  annually 
as  a  tax  and  made  a  lien  in  like  man- 
ner, are  "  taxes  "  which  a  trustee  in  bank- 
ruptcy is  required  to  pay  when  levied 
against  property  of  the  estate  in  his 
possession.  In  re  Industrial  Cold  Stor- 
age, etc.,  Co.,  (£.  D.  Pa.  1908)  163  Fed. 
390,  20  Am.  Bankr.  Rep.  904. 

But  the  contractual  obligation  of  the 
bankrupt  to  pay  water  rent,  primarily 
due  by  another  person,  cannot  be  re- 
garded as  within  the  statute  as  entitled 
to  priority  of  payment.  In  re  Broom, 
(W.  D.  N.  Y.  1903)  123  Fed.  639,  10 
Am.  Bankr.  Rep.  427. 

In  the  case  of  In  re  Hills,  (C.  C.  A. 
Zd  Cir.  1916)  221  Fed.  260,  the  court  held 
that  when  the  petitioner,  claiming  that 
the  amount  due  to  the  city  for  water  was 
a  tax  payable  by  the  trustee  under  this 
section  before  any  otber  claims,  knew 
by  a  provision  in  the  lease  that  if  the 
tenant  failed  to  pay  for  water,  the  sura 
not  paid  would  be  added  to  the  rent, 
the  obligation,  not  being  a '  tax,  but 
merely  a  debt,  could  not  be  regarded  as 
within  the  statute,  as  entitled  to  priority 
given  to  taxes. 

Personal  tax. — A  personal  tax  due  and 
owing  to  a  municipality  is  a  "debf* 
within  the  meaning  of  the  Bankruptcy 
Act.  Matter  of  Flatau,  (S.  I).  N.  Y. 
1909)    21   Am.  Bankr.  Rep.  352. 

Partnership  tax. —  Under  a  state  stat- 
ute which  provides  that  ''any  indiridual 
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of  a  partnership  is  liable  for  the  taxes 
dua  from  the  firm/'  it  has  been  held  that 
taxes  levied  against  a  firm  become  an 
iniividual  debt  of  a  partner,  and,  by  vir- 
tue of  section  64a,  must  be  paid  from  his 
estate  in  bankruptcy  as  a  preferred 
claim.  In  re  Green,  (N.  D.  la.  1902) 
116  Fed.  118,  8  Am.  Bankr.  Kep.  553. 

Tax  on  cigarette  dealers. —  In  In  re 
Otto  F.  Lange  Co.,  (N.  D.  la.  1908)  159 
Fed.  586,  20  Am.  Bankr.  Rep.  478,  it  was 
held  that  a  tax  imposed  on  cigarette 
dealers  was  within  the  meaning  of  the 
statute,  and  entitled  to  priority  of  pay- 
ment. 

But  a  liquor  license,  although  desig- 
nated a  tax,  does  not  come  within  the 
provisions  of  section  64a,  and  is  not  en- 
titled to  the  priority  therein  given  to 
taxes.  In  re  Ott,  (S.  D.  la.  1899)  95 
Fed.  274,  2  Am.  Bankr.  Rep.  637. 

Interest  on  taw  claims, —  It  has  been 
held  that  interest  due  on  tax  claims  is 
recoverable  therewith.  Jn  re  Kallak,  (D. 
C.  N.  D.  1906)  147  Fed.  276,  17  Am. 
Bankr.  Rep.  414. 

But  see  In  re  Fisher,  (D.  C.  N.  J. 
1906)  14«  Fed.  907,  17  Am.  Bankr.  Rep. 
404,  wherein  it  was  held  that  section  64a 
does  not  provide  for  the  payment  of  in- 
terest on  taxes. 

A  penalty  for  the  nonpayment  of  taxes, 
recoverable  under  the  state  law  in  lieu 
of  interest,  is  collectible  as  part  of  the 
tax.  In  re  Scheidt,  (wS.  D.  Ohio  1908)  if 7 
Fed.  599,  23  Am.  Bankr.  Rep.  778;  Stan- 
ard  V.  Davton,  (C.  C.  A.  8th  Cir.  1915) 
220  Fed.  441. 

Ta^pes  due  under  lease. —  A  claim  for 
taxes  assessed  by  a  municipality  against 
property  of  which  a  bankrupt  was  lessee, 
and  which  by  his  lease  he  contracted  to 
pay,  is  not  entitled  to  preference  of  pay- 
ment as  taxes  legallv  owing  bv  the  bank- 
rupt. In  re  Broom,'  (W.  D.  X.  Y.  1903) 
123  Fed.  639,  10  Am.  Bankr.  Rep.  427. 

Tax  not  due  by  bankrupt. —  An  ac- 
count settled  by  state  officers  against  a 
bankrupt  corporation  on  account  of  taxes 
imposed  on  its  bonds,  and  due  by  the 
bondholders,  is  not  a  tax  due  from  the 
bankrupt  entitled  to  priority  of  pay- 
ment. /»  re  Wyoming  Valley  Ice  Co., 
(M.  D.  Pa.  1906)  145  Fed.  267,  16  Am. 
Bankr.    Rep.   594. 

Taxes  erroneously  claimed, — The  court 
of  luiiikruptcy  may  disallow  such  part  of 
a  tax  as  mav  have  been  assessed  on 
nontaxable  or  nonexisting  property,  even 
if  regularly  assessed  and  beyond  dis- 
pute under  the  state  law.  In  re  Otto 
Freund  Arnold  Yeast  Co.,  (E.  D.  N.  Y. 
1910)    178  Fed.  305. 

Bonus  required  for  increase  of  stock. 
—A  bonus  exacted  by  a  state  from  a 
corporation  for  the  privilege  of  increasing 
its  capital  stock  is  not  a  tax  entitled  to 
priority,  but  is  a  debt  based  on  a  con- 
tractual relationship,  provable  and  en- 
titled   to    a   pro    rata   distribution    with 


general  creditors.     In  re  York  Silk  >Jfg. 
Co.,  (M.  D.  Pa.  1911)   188  Fed.  735. 

Obligation  to  collect  taaes. — The  .statu- 
tory duty  of  a  corporation,  through  its 
treasurer,  to  collect  from  the  holders  of 
its  obligations  a  tax  of  four  mills,  by 
deducting  it  from  the  interest  due  them, 
is  not  a  tax  on  the  corporation,  and  an 
account  settled  therefor  by  the  state 
officers  is  not  entitled  to  a  priority  in 
the  distribution  under  the  Bankrupt  Law. 
In  re  York  Silk  Mfg.  Co.,  (M.  D.  Pa. 
1911)   188  Fed.  735. 

Penalties  imposed  on  a  corporation  for 
failure  to  return  an  increase  of  capital 
«tocX;,  file  reports,  etc.,  are  not  taxes  withiif 
the  meaning  of  any  law,  and  are  not  en- 
titled to  priority  under  the  Bankruptcy 
Act,  and  cannot  be  allowed  except  for  the 
amount  of  the  pecuniary  loss  sustained 
by  the  act  or  transaction  out  of  which 
the  penalty  arose.  A  penalty  is  a  fine 
or  punishment  or  forfeiture,  and  does 
not  become  an  obligation  until  imposed 
by  lawful  authority,  and  the  penalties  so 
imposed  on  the  corporation  are  different 
from  penalties  for  nonpayment  of  taxes, 
the  latter  being  exacted  in  lieu  of  in- 
terest, while  those  on  the  corporation  are 
by  way  of  punishment.  In  re  York  Silk 
Mfg.  Co.,  (M.  D.  Pa.  1911)  188  Fed. 
735. 

Claim  against  tax  collector. — ^An  in- 
debtedness of  a  bankrupt  for  taxes  col- 
lected by  him  as  county  tax  collector,  and 
not  accounted  for,  or  which  should  have 
been  collected,  and  for  which  he  is  liable 
under  the  law  of  the  state,  is  not  one  for 
*' taxes."  In  re  Waller,  (D.  C.  Md.  1905) 
142  Fed.  883,  16  Am.  Bankr.  Rep.  753. 
See  also  Moore  v.  Green,  (C.  C.  A.  4th 
Cir.  1906)  145  Fed.  480,  16  Am.  Bankr. 
Rep.  648. 

Order  of  priority. —  In  In  re  Prince, 
(M.  D.  Pa.  1904)  131  Fed.  546,  it  was 
said  that  taxes,  as  a  class,  are  at  the 
head  of  everything,  even  above  the  ex- 
pense of  preserving  the  estate  and  the 
cost  of  administration.  And  see  to  the 
same  effect  Chattanooga  v.  Hill,  (C.  C. 
A.  6th  Cir.  1905)  139  Fed.  600,  15  Am. 
Bankr.  Rep.  195;  In  re  Weiss,  (S.  D. 
K.  Y.  1908)  159  Fed.  295,  20  Am.  Bankr. 
Hep.  247. 

And  in  In  re  Br  inker,  (W.  D.  N.  Y. 
1904)  128  Fed.  639,  12  Am.  Bankr.  Rep. 
1^2,  it  was  said  that  the  significance  of 
section  64a,  as  applied  to  a  municipality, 
is  that  a  claim  for  taxes  is  paramount  to 
all  other  claims,  because  of  the  pecuniary 
needs  and  requirements  of  the  municipal- 
ity, and  so  as  to  relieve  the  general  tax. 
payers  from  the  payment  of  an  unfair 
proportion  of  taxes. 

But  it  has  also  been  held  that  state 
taxes  are  not  entitled  to  priority  of  pay- 
ment over  the  actual  and  necessary  cost 
of  preserving  the  estate  subsequent  to  the 
filing  of  the  petition.  New  Jersey  r. 
T^vell,   (C.  C.  A.  3d  Cir.  1910)    179  Fed. 
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321;  In  re  HaUey  I^ectric  Generator  Co., 
(D.  O.  N*.  J.  1909)  23  Am.  Bankr.  Rep. 
401. 

In  the  case  of  In  re  Oxley,  (W.  D. 
Wash.  1913)  204  Fed.  826,  on  the  pecul- 
iar facts  there  shown,  a  referee's  order, 
denying  an  application  of  a  county  for 
the  payment  of  certain  taxes  for  the 
years  1910  and  1911,  to  the  exclusion  of 
the  costs  of  administration  of  the  bank- 
rupt estate,  was  affirmed.  The  court  said : 
"  The  authorities  on  the  general  question 
of  whether  state  and  county  taxes  are 
to  be  preferred  to  the  costs  and  expenses 
of  administration  do  not  appear  to  be 
uniform.  .  .  .  The  bankruptcy  statute  di- 
rects the  court,  in  making  provision  for 
the  payment  of  claims,  to  order  the  trus- 
tee to  pay  all  taxes  '  legally  due  and  owing 
by  the  bankrupt  to  the  United  States, 
state,  county,  district  or  municipality, 
in  advance  of  the  payments  of  dividends 
to  creditors.'  In  construing  this  statute, 
no  sufficient  reason  appears  for  dis- 
regarding principles  of  equity,  which  are 
to  be  applied  generally  in  bankruptcy 
proceedings." 

Payment  of  taxes  from  proceeds  of 
sale. —  Where  real  property  belonging  to 
a  bankrupt's  estate  is  sold  by  authority 
of  the  court,  and  produces  a  fund  larger 
than  the  liens  for  municipal  taxes  on  such 
property,  these  taxes  must  be  paid  before 
any  dividends  are  allowed  in  favor  of  the 
general  creditors.  In  re  Harvey,  (E.  D. 
Pa.  1903)  122  Fed.  745,  10  Am.  Bankr. 
Rep.  567.  See  also  In  re  Veitch,  (D.  C. 
Conn.  1900)  101  Fed.  261,  4  Am.  Bankr. 
Rep.  112;  In  re  Prince,  (M.  D.  Pa.  1904) 
131   Fed.  546,   12  Am.   Bankr.  Rep.    680. 

In  Citizens'  Sav.  Bank  v.  Paducah, 
(1914)  159  Ky.  583,  167  S.  W.  870,  the 
court  said:  "A  sale  free  of  liens  does  not 
affect  a  lien  in  the  nature  of  a  tax  assess- 
ment against  the  property,  but  in  such  a 
case  the  trustee  should  protect  the  pur- 
chaser by  providing  for  the  payment  of 
taxes  " 

In  7n  re  Keller,  (N.  D.  la.  1901)  109 
Fed.  131,  it  was  held  that  the  sale  of  a 
stock  of  goods  in  bankruptcy  proceedings 
does  not  affect  a  statutory  lien  for  state 
taxes  previously  assessed  against  the 
same,  but  the  court  suggests  that  it  is 
the  duty  of  the  trustee,  in  order  to  pro- 
tect the  purchaser,  to  provide -for  the  pay- 
ment of  such  taxes  out  of  the  remainder 
of  the  estate. 

Where,  however,  the  property  has  been 
sold  subject  to  taxes,  the  tax  claims  are 
not  entitled  to  priority  of  payment  from 
the  bankrupt's  estate.  In  re  Stalker, 
(W.  D.  N.  Y.  1903)  123  Fed.  961,  10  Am. 
Bankr.  Rep.  709.  See  also  In  re  Hollen- 
feltz,  (N.  D.  la.  1899)  94  Fed.  629, 
2  Am.  Bankr.  Rep.  499. 

Section  64a  does  not  prevent  the  pur- 
chaser, as  between  himself  and  the  trustee, 
from  taking  upon  his  own  shoulders  the 
duty  of  paying  taxes;  and  liens  for  mu- 


nicipal claims  and  taxes  are  "  incum- 
brances "  within  a  sale  of  the  bankrupt's 
property  ''  under  and  subject  to  the  in- 
cumbrances, respectively,  hereinbefore  men- 
tioned," the  petition  for  sale  referring  to 
'*  unpaid  taxes  "  and  ''  municipal  claims." 
In  re  Gerry,   (1902)    112  Fed.  958. 

But  the  foreclosure  of  an  equity  of  re- 
demption in  certain  lands  by  a  city,  under 
its  charter  provisions,  to  recover  unpaid 
city  taxes,  in  which  the  land  was  struck 
off  to  the  city  for  less  than  the  amount 
due,  does  not  deprive  the  city  of  its 
right  to  priority  of  payment  of  the  balance 
due  on  such  taxes  from  the  owner's  estate 
in  bankruptcy.  In  re  Stalker,  (W.  D. 
N*.  Y.  1903)  123  Fed.  961,  10  Am.  Bankr. 
Rep.  709. 

Tawet  on  mortgaged  estate. — ^Where  the 
bankrupt's  real  estate  was  mortgaged  for 
more  than  its  value,  and  was  also  subject 
to  a  tax  lien  which,  by  the  state  laws, 
had  priority  to  the  claim  of  the  mortgage, 
and  the  land  was  sold  to  the  mortgagee, 
whose  claim  for  deficiency  was  proved  and 
allowed  against*  the  estate,  the  court  de- 
clined to  order  the  taxes  paid  out  of  the 
estate,  since  this  would  prejudice  the  gen- 
eral creditors  and  favor  the  mortgagee, 
and  the  taxes  were,  at  any  rate,  secured. 
In  re  Veitch,  (1900)   101  Fed.  251. 

Subrogation  as  to  tax  claims. —  Pur- 
chasers of  lands  on  which  taxes  are  due 
are  not,  on  the  payment  of  such  taxes  by 
them,  entitled  to  be  subrogated  to  the 
right  of  the  municipality  to  priority  of 
payment.    In  re  Harvey,  (E.  D.  Pa.  1903) 

122  Fed.  745,  10  Am.  Bankr.  Rep.  567 ;  In 
re  Broom,  (W.  D.  N.  Y.  1908)  123  Fed. 
639,  10  Am.  Bankr.  Rep.  427;  Cooper 
Grocery  Co.  v.  Bryan,  (C.  O.  A.  5th  Cir. 
1904)  127  Fed.  815,  11  Am.  Bankr.  Rep. 
734;  In  re  Brinker,  (W.  D.  N.  Y.  1904) 
128  Fed.  634,  12  Am.  Bankr.  Rep.  122; 
In  re  M.  I.  Hibbler  Mach.  Supply  Co., 
(W.  D.  N.  Y.  1912)   192  Fed.  741. 

Section  64a  must  be  strictly  construed 
when  it  would  inure  to  the  benefit  of  a 
particular  creditor  and  not  to  a  municipal- 
ity.    In  re  Broom,   (W.  D.  N.  Y.   1903) 

123  Fed.  639,  10  Am.  Bankr.  Rep.  427. 
Payment  of  taxes  hy  remainderman. —  It 

has  been  held  that  a  remainderman,  who 
was  charged  lyith  and  paid  a  tax  due  by 
the  life  tenant,  has  an  equitable  claim 
upon  the  funds  in  the  trustee's  hands  ac- 
cording to  the  doctrine  of  subrogation.  In 
re  Force,  (D.  O.  Mass.  1899)  4  Am.  Bankr. 
Rep.   114. 

Proof  of  tax  claims. —  Taxes  due  from 
a  bankrupt  do  not  constitute  a  claim 
against  his  estate  to  be  proved  like  those 
of  creditors;  but  it  is  the  duty  of  the 
court  to  direct  the  payment  of  such  taxes 
together  with  such  penalties  or  interest 
as  have  accrued  thereon  under  the  laws 
of  the  state  to  the  time  of  actual  payment. 
In  re  Harvey,  (E.  D.  Pa.  1903)  122  Fed. 
745,  10  Am.  Bankr.  Rep.  667;  In  re 
Prince,    (M.  D.  Pa.   1904)    131  Fed.  546« 
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12  Am.  Bankr.  Rep.  679;  In  re  Kallak, 
(D.  C.  N.  D.  1906)  147  Fed.  276,  17  Am. 
Bankr.  Rep.  415;  In  re  Fisher,  (D.  C. 
N.  J.  1906)  148  Fed.  907,  17  Am.  Bankr. 
Rep.  404;  In  re  Cleanfast  Hosiery  Co., 
(S.  D.  X.  Y.  1900)  4  Am.  Bankr.  Rep. 
702. 

Duty  of  trustee  to  pay  taxes. —  It  has 
been  held  that  it  is  the  duty  of  the  trustee 
to  pay,  in  advance  of  dividends,  all  taxes 
due  and  owing  by  the  bankrupt,  including 
taxes  assessed  upon  mortgaged  property 
which  the  trustee  has  relinquished  to  the 
mortgage  creditors.  Chattanooga  r.  Hill, 
(C.  C.  A.  6th  Cir.  1906)  139  Fed.  600, 
3  Ann.  Cas.  237  (and  see  note  at  p.  238). 
See  also  Waco  t\  Bryan,  (C.  C.  A.  6th 
Cir.   1904)    127  Fed.  79. 

It  has  been  held  that  where  taxes  on 
property  sold  by  the  trustee  in  bankruptcy 
are  assessed  against  the  purchaser,  but 
are  properly  chargeable  to  the  trustee,  the 
court  will  not,  on  petition  of  the  pur- 
chaser, order  the  trustee  to  pay  them,  but 
will  direct  the  trustee  to  have  the  prop- 


erty assessed  in  his  name,  as  trustee,  and 
to  pay  the  amount  to  the  proper  official, 
/fire  Conhaim,  (D.  0.  Wash.  1900)  100 
Fed.  268. 

Property  in  htmda  of  trustee, —  It  is  the 
duty  of  the  trustee  to  pay  the  taxes  as- 
sessed or  becoming  due  on  the  property  of 
the  bankrupt  while  in  his  hands  for  ad- 
ministration, and  he  is  not  relieved  from 
such  duty  by  the  fact  that  the  taxes  were 
allowed  to  remain  unpaid  until  the  prop- 
erty was  sold,  by  consent  of  the  court  of 
bankruptcy,  under  a  decree  of  foreclosure 
in  a  state  court.  In  re  Fisher,  (D.  C. 
N.  J.  1906)  148  Fed.  907,  17  Am.  Bankr. 
Rep.  404. 

Tax  on  exempt  property. —  The  trustee 
must  pay  out  of  the  estate  in  his  hands 
taxes  legally  assessed  and  due  on  the  home- 
stead of  the  bankrupt,  and  constituting  a 
lien  thereon  at  the  time  of  the  adjudica- 
tion, although  such  homestead  has  been 
set  apart  to  the  bankrupt  as  exempt  under 
the  Act.  In  re  Tilden,  (S.  D.  la.  1899) 
91  Fed.  600,  1  Am.  Bankr.  Rep.  300. 


b  [Order  of  pajonent.]  The  debts  to  have  priority,  except  as  herein  pro- 
vided, and  to  be  paid  in  full  out  of  bankrupt  estates,  and  the  order  of  pay- 
ment shall  be  [  (1898)  30  Stat  L.  563.] 

(1)  [Cost  of  preserving  estate.]  the  actual  and  necessary  cost  of  pre- 
serving the  estate  subsequent  to  filing  the  petition ;  [  (1898)  30  Stat.  L.  563.] 


Cost  of  preserving  estate  —  In  general. 
The  actual  and  necessary  cost  of  preserv- 
ing the  estate  subsequent  to  the  filing  of 
the  petition  is,  under  section  64&  (1)  en- 
titled to  priority  of  payment.  WTiat  items 
shall  be  allowed  as  such  cost  is  purely  a 
question  for  the  determination  of  the  court 
in  the  exercise  of  a  sound  judicial  dis- 
cretion. In  re  Youdelman-VValsh  Foundry 
Ck).,  (E.  D.  N.  Y.  1909)  166  Fed.  381,  21 
Am.  Bankr.  Rep.  609;  In  re  Alaska  Fish- 
ing, etc.,  Co.,  (W.  D.  Wash.  1909)  167 
Fed.  876,  21  Am.  Bankr.  Rep.  685;  In  re 
Hughes,  (D.  C.  N.  J.  1909)  170  Fed.  809, 
22  Am.  Bankr.  Rep.  303;  In  re  Hersey, 
(N.  D.  la.  1909)  171  Fed.  1001,  22  Am. 
Bankr.  Rep.  860.  And  see  to  the  same 
effect  the  following  earlier  cases:  Sellers 
V.  Bell,  (C.  C.  A.  5th  Cir.  1899)  94  Fed. 
801,  2  Am.  Bankr.  Rep.  543;  In  re  Allen, 
(N.  D.  Cal.  1899)  96  Fed.  512,  3  Am. 
Bankr.  Rep.  38;  In  re  Barrow,  (\V.  D.  Va. 

1899)  98  Fed.  582,  3  Am.  Bankr.  Rep. 
414;  In  re  Scott,  (E.  D.  N.  C.  1900)  99 
Fed.  404,  3  Am.  Bankr.  Rep.  625;  In  re 
Little    River   Lumber   Co.,    (W.    D.    Ark. 

1900)  101  Fed.  558,  3  Am.  Bankr.  Rep. 
682;  In  re  Goldville  Mfg.  Co.,  (D.  C.S.  C. 
1903)  123  Fed.  579,  10  Am.  Bankr.  Rep. 
667;  In  re  J.  H.  Alison  Lumber  Co.,  (S.  D. 
Ga.  1905)  137  Fed.  643,  14  Am.  Bankr. 
Rep.  78;  In  re  Pattee,  (D.  C.  Conn.  1906) 
143  Fed.  994,  16  Am.  Bankr.  Rep.  450; 
In  re  Gerson,    (E.   D.  Pa.    1899)    1   Am. 


Bankr.  Rep.  261;  Matter  of  Burke,  (N.  D. 
Ohio  1901)  6  Am.  Bankr.  Rep.  602;  Mat- 
ter of  National  Mercantile  Agency,  (S.  D. 
X.  Y.  1903)  11  Am.  Bankr.  Rep.  461; 
flatter  of  Harson  Co.,  (D.  C.  R.  I.)  11 
Am.  Bankr.  Rep.  614;  Knittel  v.  McGowan, 
(E.  D.  Pa.  1906)  14  Am.  Bankr.  Rep.  209; 
Matter  of  Hutchinson  Co.,  (£.  D.  Mich. 
1906)  14  Am.  Bankr.  Rep.  618;  In  re 
Mitchell,  (C.  C.  A.  2d  Cir.  1914)  212  Fed. 
932,  holding  that  the  trustee  should  have 
paid  whatever  was  due  the  caretakers  or 
watchmen  employed  in  preserving  the  es- 
tate before  making  payments  of  debts  in- 
curred in  recovering  property  transferred 
or  concealed  and  the  cost  of  the  adminis- 
tration, including  reasonable  attorney's 
fees,  and  that  where  he  had  disbursed  sub- 
stantially all  the  assets  of  the  estate  before 
paying  the  debts  incurred  for  such  preser- 
vation, he  would  have  to  stand  the  loss 
personally  for  his  improvident  payments. 

An  attaching  creditor  was  allowed  pri- 
ority for  his  reasonable  expenses  in  storage 
of  property  attached  prior  to  the  qualifica^ 
tion  of  the  trustee.     In  re  Allen,   (1899) 
96  Fed.  512. 

Order  of  priority. —  See  cases  cited 
under  this  caption  in  the  note  to  sec- 
tion 64a,  supra,  p.  1079,  as  to  priority 
of  taxes  over  cost  of  preserving  the  estate. 

Priority  over  liens. —  Where  property  in 
custody  of  the  Bankruptcy  Court  is,  by  its 
consent,   turned   over    to   the   marshal   in 
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admiralty,  and  sold  in  suits  to  enforce 
maritime  liens,  the  proceeds  are  subject 
to  the  payment  of  the  necessary  cost  in- 
curred by  the  Bankruptcy  Court  in  pre- 
gerving  the  property  before  it  was  turned 
over  and  the  costs  of  administration;  and 
such  costs  are  entitled  to  priority  over  the 
admiralty  liens.  In  re  Hughes,  (B.  C. 
N.  J.  1900)  170  Fed.  809,  22  Am.  Bankr. 
Rep.  303. 

Secured  creditors  of  a  bankrupt,  who 
make  use  of  the  Bankruptcy  Court  an>l  its 
officers  to  realize  on  their  security,  may  be 
required  to  contribute  their  proportion  to 
the  costs  of  the  proceedings  and  for  the 
preservation  of  the  property  during  their 
pendency,  where  there  is  not  sufficient  un- 
encumbered estate.  In  re  J.  H.  Alison 
Lumber  Co.,  (S.  D.  Ga.  1905)  137  Fed. 
643,  14  Am.  Bankr.  Rep.  78. 

Trustee's  commissions  are  necessary 
costs  of  preserving  the  estate,  and  fall 
under  section  646  (1).  In  re  Weiss,  (S. 
D.  N.  Y.  1908)  169  Fed.  205,  20  Am. 
Bankr.  Rep.  247. 

Expense  incurred  by  a  trustee  in  bank- 
ruptcy in  caring  for  recil  estate  which  is 
subject  to  valid  mortgages  is  presumed  to 
be  tor  the  protection  of  the  supposed  inter- 
est of  general  creditors,  and  unless  the 
mortgagees  expressly  or  by  necessary  im- 
plication assent  to  such  expenditures  they 
cannot,  in  general,  be  charged  with  them. 
In  re  Vulcan  Foundry,  etc.,  Co.,  (C.  C.  A. 
3d  Cir.  1910)   180  Fed.  671. 

Care  of  property  by  bankrupt. —  Where 
a  bankrupt  who  has  an  interest  in  growing 
crops  omits  to  list  the  same  in  his  sched- 
ule of  assets,  not  from  any  fraudulent 
design,  but  because  he  was  advised  that 
they  would  not  pass  to  his  trustee,  and 
completes  their  cultivation  and  harvesting 
after  his  adjudication  in  bankruptcy,  and 
is  then  ordered  to  surrender  the  proceeds 
of  their  sale  to  the  trustee,  he  will  be 
allowed  a  reasonable  compensation  for 
work  and  care  bestowed  from  the  date  of 
the  adjudication.  In  re  Barrow,  (W.  D. 
Va.  1899)  98  Fed.  682,  3  Am.  Bankr.  Rep. 
414. 

But  a  bankrupt  is  not  entitled  to  re- 
imbursement for  his  expenses  in  taking 
care  of  exempt  property  pending  its  being 
set  off  to  him.  In  re  Groves,  (Sf.  D.  Ohio 
1901)   6  Am.  Bankr.  Rep.  728. 

Fees  of  state  court  receiver. —  A  state 
court  has  no  authority  to  encumber  the 
assets  of  the  bankrupt  by  a  judgment  fix- 
ing the  fees  of  a  receiver  who  had  charge 
of*'%he  property  and  directing  that  the 
assets  be  not  delivered  to  the  trustee  in 
bankruptcy  until  the  allowances  thus  made 
are  paid.  In  re  Rogers,  (1902)  116  Fed. 
437. 

The  amount  of  receiver's  certificates, 
authorized  by  a  court  of  bankruptcy  to 
raise  money  required  for  the  purpose  of 
preserving  property  of  the  estate,  repre- 
sents an  expenditure  for  the  benefit  of  all 


parties  in  interest,  and  is  entitled  to  pri- 
ority of  payment  from  the  proceeds  of 
such  property.  In  re  Alaska  Fishing,  etc., 
Co.,  (W.  D.  Wash.  1909)  167  Fed.  875, 
21  Am.  Bankr.  Rep.  685. 

"The  rejection  of  charges  against  a  re- 
ceivei  in  bankruptcy  for  expenses  in- 
curred under  receiver's  orders  or  contracts 
looking  to  the  care  or  preservation  of 'the 
bankrupt's  estate  is  within  the  discretion 
of  the  Bankruptcy  Court  and  no  appeal 
lies  therefrom  under  the  Bankruptcy  Law." 
O'Brien  v,  Ely,  (C.  C.  A.  5th  Cir.  1912) 
196  Fed.  64. 

An  intervening  creditor  opposing  an  in- 
Yoluntary  petition,  who  is  unsuccesBful 
in  that  proceeding  and  subjected  to  costs, 
should  not  be  charged  with  the  cost  of 
preserving  the  bankrupt's  estate  during 
his  contest  if,  under  the  circumstances,  it 
is  inequitable  so  to  charge  him;  and  such 
cost  should  be  borne  by  the  estate.  In  re 
Carolina  Cooperage  Co.,  (1899)  96  Fed 
604. 

Wages  earned  in  preservation  of  estate. 
—  In  In  re  Erie  Lumber  Co.,  (S.  D.  Oa. 
1906)  150  Fed.  817,  17  Am.  Bankr.  Rep. 
689,  it  was  said:  "Under  the  Bankruptcy 
Iaw  of  the  United  States  every  lal>orer 
who  actually  labors  under  the  authority  of 
the  court  for  the  preservation  or  enhance- 
ment of  the  fund  or  property  in  custodia 
legis  is  entitled  as  to  that  estate  to  an 
equitable  lien  equivalent  in  effect  to  that 
of  a  bona  fide  purchaser  without  notice. 
To  express  it  otherwise,  a  laborer  who  by 
order  of  the  court  is  employed  on  property 
in  the  hands  of  the  court,  as  to  the  exist- 
ent values  in  hand,  will  be  paid  by  the 
court  for  the  value  of  his  services  rendered 
to  that  property  to  which  the  liens  of  the 
creditors  attach,  and  for  the  benefit  of 
which  his  services  were  rendered." 

Claim  of  assignee  for  creditors  for  pre- 
serving estate. —  An  assignment  for  the 
benefit  of  creditors,  fairly  made  and  in- 
tended to  facilitate  the  equal  distribution 
of  the  insolvent's  property  among  his 
creditors,  without  any  attempt  to  defraud 
or  embarrass  persons  to  whom  he  was  in- 
debted, is  not  so  contrary  to  the  policy 
of  the  Bankruptcy  Act  as  to  preclude  the 
assignee  from  recovering  for  disbursements 
and  services  made  for  the  benefit  and 
preservation  of  the  estate  prior  to  the 
filing  of  the  bankrupt's  petition.  See  cases 
cited  in  note  to  section  63o  (1),  and  see 
In  re  Mays,  (1902)  114  Fed.  600,  holding 
however,  that  the  latter  are  not  preferred 
claims.  See  also  In  re  Peter  Paul  Book 
O.,  (1900)  104  Fed.  786;  In  re  Tatum, 
(1901)  112  Fed.  50;  Stearns  t?.  Flick, 
(1900)  103  Fed.  919;  In  re  Stubbs,  (1870) 
4  Nat.  Bankr.  Reg.  376,  23  Fed.  Cas.  No. 
13,557;  Burkholder  t?.  Stump,  (1871)  28 
Leg.  Int.  (Pa.)  125,  4  Fed.  Cas.  No.  2,165; 
MacDonald  r.  Moore,  (1876)  8  Ben.  (U. 
S.)   579,  16  Fed.  Cas.  No.  8,763. 
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But  in  In  re  Peter  Paul  Book  Co.,  (W. 
D.  N".  Y.  1900)  104  Fed.  786,  5  Am.  Bankr. 
Rep.  105,  it  was  held  that  no  allowance 
can  be  made  by  a  court  of  bankruptcy  to 
an  assignee  under   a  general   assignment 


for  services  rendered  ae  custodian  of  the 
property  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  the  assignor,  even 
though  such  services  appear  to  have  been 
for  the  benefit  of  the  general  creditors. 


(2)  [Filing  fees  —  expense  of  recovering  eoncealed  assets.]  the  filing 
fees  paid  by  creditors  in  involuntary  cases,  and,  where  property  of  the 
bankrupt,  transferred  or  concealed  by  him  either  before  or  after  the  filing 
of  the  petition,  shall  have  been  recovered  for  the  benefit  of  the  estate  of  the 
bankrupt  by  the  efforts  and  at  the  expense  of  one  or  more  creditors,  the 
reasonable  expenses  of  such  recovery;  [{Amended  1903  excepting  pending 
cases)  32  Stat,  L.  800.] 

This  clause   (2)   as  originally  enacted  read  as  follows: 

"(2)   The  filing  fees  paid  by  creditors  in  involuntary  cases ;  "  [SO  Stat,  L,  56S,] 

In  1903  it  was  amended  '^  so  as  to  read  as  "  in  the  text. 


The  petitioning  creditors  are  entitled 
to  have  returned  to  them  from  the  estate 
the  $25  filing  fee  deposited  by  them  with 
the  clerk.  In  re  Silverman,  (1899)  97 
Fed.  325 ;  In  re  J.  W.  Harrison  Mercantile 
Co.,    (1899)    95  Fed.  123. 

The  expense  of  recovering  concealed  or 
transferred  property  by  creditors  for  the 
benefit  of  the  estate  was  provided  for  by 
the  amendment  of  1903.  In  re  Felson, 
(X.  D.  N.  Y.  1905)  139  Fed.  275,  15  Am. 
Bankr.  Rep.  188;  In  re  Goldberg,  (D.  C. 
Me.  1906)  144  Fed.  566,  16  Am.  Bankr. 
Rep.  521;  In  re  Medina  Quarry  Co.,  (W. 
D.  X.  Y.  1910)  182  Fed.  509.  See  also 
In  re  Lesser,  (S.  D.  X.  Y.  1900)  100  Fed. 
433,  3  Am.  Bankr.  Rep.  815,  affirmed  (0. 
C.  A.  2d  Cir.  1900)  5  Am.  Bankr.  Rep. 
320  (decided  prior  to  tiie  enactment  of  the 
amendment). 


Recognition  of  creditor's  right  to  re- 
cover property  for  estate. —  Section  64b 
(2)  of  the  Bankruptcy  Act,  as  amended, 
clearly  recognizes  the  right  of  a  creditor 
to  institute  proceedings  to  recover,  for  the 
benefit  of  the  estate  of  the  bankrupt,  prop- 
erty transferred  by  him  either  before  or 
after  the  filing  of  the  petition,  and  the 
Act  makes  no  distinction  as  to  the  char- 
acter of  the  transfer,  whether  it  be  one 
involving  actual  fraud,  an  intent  to  hin- 
der, delay,  or  defraud  the  creditors  of  the 
bankrupt,  which  the  law  declares  to  be 
null  and  void,  or  a  constructive  fraud, 
which  the  law  declares  to  be  fraudulent 
without  inquiring  into  its  motive.  Frost 
V.  Latham,  (S.  D.  Ala.  1910)  181  Fed. 
866. 


(3)  [Cost  of  administration  —  attorney's  fees.]  the  cost  of  administra- 
tion, including  the  fees  and  mileage  payable  to  witnesses  as  now  or  hereafter 
provided  by  the  laws  of  the  United  States,  and  one  reasonable  attorney's 
fee,  for  the  professional  services  actually  rendered,  irrespective  of  the  num- 
ber of  attorneys  employed,  to  the  petitioning  creditors  in  involuntary  cases, 
to  the  bankrupt  in  involuntary  cases  while  performing  the  duties  herein 
prescribed,  and  to  the  bankrupt  in  voluntary  cases,  as  the  court  may  allow ; 
[  {1898)  30  Stat.  L.  563.] 


As  to 
Expenses  of  administration  generally, 

see  section  62. 
Payments  to  attorneys  in  contempla- 
tion of  filing  petition,  see  section 
60d. 
The  proper  expenses  of  the  trustee  and 
referee  are  entitled  to  priority  as  costs 
of  administration.    In  re  Tebo,  (D.  C.  W. 
Va.    1900)    101    Fed.   419,   4  Am.   Bankr. 
Rep.  235;  Matter  of  Burke,   (N.  D.  Ohio 
1901)    6  Am.  Bankr.  Rep.  502.     And  see 
the  annotation  under  section  62. 

Costs  of  discharge  proceedings. —  In  In 
re  Brundin,  (1901)  112  Fed.  306,  the  court 


held  that  section  646  (3)  is  the  only  au- 
thority in  the  Act  for  the  allowance  of 
attorney's  fees;  and  these  are  allowed  as 
part  of  "  the  cost  of  administration,"  the 
administration  ending  when  the  estate  is 
reduced  to  money,  the  dividends  paid,  and 
the  estate  closed;  neither  opposing  credit- 
ors nor  bankrupts  being  entitled  to  have 
the  costs  or  expenses  of  the  contest  in  re- 
spect to  the  discharge  of  the  bankrupts 
paid  from  the  estate  administered. 

Costs    of    reference. —  In    In    re   Todd, 

(1901)    109   Fed.   265,  a  claimant  in   an 

unsuccessful  controversy  with  the  trustee 

was  taxed  with  the  costs  of  the  references, 
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including  a  reasonable  fee  for  the  referee, 
a  docket  fee  of  twenty  dollars  to  the  suc- 
cessful attorney,  and  the  fee  of  a  stenog- 
r4Lpher  under  section  38a  (5),  not  exceed- 
ing, however,  in  the  absence  of  any  agree- 
ment, ten  cents  per  folio  for  reporting  and 
transcribing  his  notes. 

Coats  of  examination. —  In  In  re  Ro- 
zinsky,  (1900)  101  Fed.  229,  it  was  held, 
under  the  circumstances,  that  the  expenses 
of  an  examination  of  the  bankrupt  must 
be  borne  by  the  creditors  who  caused  it  to 
be  held,  and  not  by  the  elstate. 

Fees  to  expert  witnesses  over  and  above 
the  statutory  amount  of  one  dollar  and 
fifty  cents  a  day  for  actual  attendance  will 
not  be  allowed  in  bankruptcy  proceedings; 
nor  will  an  agreement  by  counsel,  especi- 
ally where  it  is  not  in  welting^  affect  the 
question.  In  re  Carolina  Cooperage  Co., 
(1899)  96  Fed.  604. 

Costs  of  attachment  proceedings. —  The 
adjudication  of  the  debtor  as  a  bankrupt 
having  dissolved  the  attachment  lien, 
there  is  no  lien  upon  his  property  for  the 
costs  and  disbursements  incurred  by  the 
creditor  on  such  suit,  and  the  court  will 
not  make  an  order  for  the  payment  by  the 
trustee  out  of  the  estate  of  the  amount 
thereof.  In  re  Young,  (1899)  96  Fed.  606. 
See  also  In  re  Beaver  Coal  Co.,  ( 1901)  107 
Fed.  98,  and  In  re  Allen,  (1899)  96  Fed. 
512,  where  it  was  held  that  the  costs  and 
expenses  of  attachment  proceedings  were 
not  entitled  to  priority. 

Damages  and  costs  in  replevin  suit. — 
In  In  re  Neely,  (1901)  108  Fed.  371,  it 
was  held  that  the  costs  of  a  replevin  suit 
in  the  state  court  should  be  paid  in  full 
from  the  bankrupt  estate,  but  that  the 
judgment  for  damages  for  detention  was, 
under  the  circumstances,  entitled  to  no 
preference  over  other  claims  against  the 
bankrupt.  In  re  Neely,  (1901)  108  Fed. 
371. 

The  cost  of  notifying  creditors  of  an 
application  for  discharge  is  included  in 
the  cost  of  administration.  In  re  Hatcher, 
(W.  D.  Tex.  1906)  146  Fed.  658,  16  Am. 
Bankr.  Rep.  722. 

Cost  of  continuing  business. —  Where  a 
general  assignee  for  creditors,  after  an  ad- 
judication of  bankruptcy  against  his  as- 
signor, with  the  approval  of  the  referee, 
continued  in  the  management  of  the  bank- 
rupt's business  until  the  appointment  of  a 
trustee,  and  conducted  the  same  success- 
fully, it  was  held  that  he  was  entitled  to 
payment  for  his  services  rendered  during 
such  time,  and  the  trustee  should  also  be 
required  to  pay  bills  properly  and  legiti- 
mately contracted  by  him  in  the  conduct 
of  the  business  after  the  adjudication,  but 
not  those  previously  made.  In  re  Pattee, 
(D.  C.  Conn.  1906)  143  Fed.  994,  16  Am. 
Bankr.  Rep.  450. 

Expense  of  canning  out  contracts.— 
i^xpenditures  made  by  a  receiver  and  tru8« 
tee  of  a  bankrupts  estate  for  the  sole 
benefit  of  general  creditors,  in  carrying  out 


contracts  of  the  bankrupt  which  were 
thought  to  be  profitable,  are  not  costs  of 
administration  within  the  meaning  of  sec- 
tion 646  (3).  In  re  Bourlier  Cornice, 
etc.,  Co.,  (W.  D.  Ky.  1905)  133  Fed.  958, 
13  Am.  Bankr.  Rep.  585. 

The  reasonable  rent  of  a  store  contain- 
ing the  bankrupt's  property,  from  the  time 
the  trustee  takes  possession  until  the  set- 
tlement of  the  estate,  may  be  allowed  an 
expense  of  administration.  In  re  Abrams, 
(N.  D.  la.  1913)  200  Fed.  1005. 

Attorney  fees  allowed. —  An  attorney 
fee  is  provable  and  entitled  to  priority  ( 1 ) 
when  the  services  were  rendered  to  the 
petitioning  creditors  in  involuntary  cases; 
(2)  where  the  services  are  rendered  to  the 
bankrupt  in  involuntary  cases  while  per- 
forming the  duties  prescribed  by  the  Act; 
and  (3)  when  the  services  of  an  attorney 
are  really  necessary  and  required  by  a  re- 
ceiver or  trustee  in  the  performance  of 
their  duties  in  the  care  and  administration 
of  the  bankrupt  estate.  Such  fees  are  to 
be  allowed  as  part  of  the  expense  of  the 
care  and  preservation  of  the  estate,  and 
are  confined  to  services  rendered  during 
the  bankruptcy  proceedings.  In  re  Stand- 
ard Fuller's  Earth  Co.,  (S.  D.  Ala.  1911) 
186  Fed.  578.  And  see  to  the  same  effect 
Randolph  t?.  Scruggs,  (1903)  190  U.  S. 
533,  23  S.  Ct.  710,  47  U.  S.  (L.  ed.)  1166, 
10  Am.  Bankr.  Rep.  1;  In  re  Stotts,  (S. 
D.  la.  1899)  93  Fed.  438,  1  Am.  Bankr. 
Rep.  641;  In  re  Scott,  (N.  D.  Tex.  1899) 
96  Fed.  607,  2  Am.  Bankr.  Rep.  324: 
Smith  V.  Cooper,  (C.  C.  A.  5th  Cir.  1?)03) 
120  Fed.  230,  9  Am.  Bankr.  Rep.  755; 
In  re  Rosenthal,  (E.  B.  Mo.  1902)  120 
Fed.  848,  9  Am.  Bankr.  Rep.  626;  In  re 
Lang,  (W.  D.  Tex.  1904)  127  Fed.  755,  11 
Am.  Bankr.  Rep.  794;  In  re  McCracken, 
(W.  D.  Tenn.  1904)  129  Fed.  621,  12  Am. 
Bankr.  Rep.  95;  In  re  Zier,  (C.  C.  A.  7th 
Cir.  1905)  142  Fed.  102,  15  Am.  Bankr. 
Rep.  646,  affirming  (D.  C.  Ind.  1904)  127 
Fed.  399,  11  Am.  Bankr.  Rep.  527;  In  re 
Young,  (E.  D.  N.  C.  1906)   142  Fed.  891, 

16  Am.  Bankr.  Rep.  106;  In  re  Erie  Lum- 
ber Co.,   (S.  D.  Ga.  1906)    150  Fed.  817, 

17  Am.  Bankr.  Rep.  689;  In  re  Payne,  (E. 
D.  N.  Y.  1907)  151  Fef.  1018,  18  Am. 
Bankr.  Rep.  192,  reversed  on  other  grounds 

(1909)  211  U.  S.  575,  29  S.  Ct.  159,  53 
U.  S.  (L.  ed.)  332;  In  re  Claussen,  (D.  C. 
S.  C.  1908)  164  Fed.  300,  21  Am.  Bankr. 
Rep.  34;  In  re  Southern  Steel  Co.,  (N.  D. 
Ala.  1909)  169  Fed.  702,  22  Am.  Bankr. 
Rep.  476;  In  re  Christiansen,  (D.  C.  N.  D. 
1910)  176  Fed.  867,  23  Am.  Bankr.  Rep 
710;  In  re  Medina  Quarry  Co.,  (W.  D 
N.  Y.  1910)  182  Fed.  509;  Matter  of  Meis, 
(W.  D.  Ky.  1907)  18  Am.  Bankr,  Rep. 
104;  Matter  of  Berkowitz,  (D.  C-  N.  J. 
1008)  22  Am.  Bankr.  Rep.  2S6.  See  also 
note  to  section  62o. 

Services    rendered    to    bankrupt. —  See 
also  cases  cited  in  note  to  section  62a. 

In  voluntary  cases. —  It  has  been  held 
that  tlie  services  of  an  attorney  rendered 
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to  a  voluntary  banknipt  in  the  necessary 
performance  of  the  bankrupt's  statutory 
duties  are  entitled  to  priority  of  payment. 
In  re  Kross,  (S.  B.  N.  Y.  1899)  96  Fed. 
816,  3  Am.  Bankr.  Rep.  187;  Matter  of 
Hitchcock,  (D.  C.  Hawaii  1906)  17  Am. 
Bankr.  Rep.  664. 

But  no  attorneys'  fee  can  be  allowed  in 
voluntary  proceedings,  except  upon  proof 
of  services  actually  rendered  to  the  bank- 
rupt, in  doing  the  things  which  the  law 
requires  of  him.  In  re  Terrill,  (D.  C. 
Vt.  1900)  103  Fed.  781. 

It  has  also  been  held  that  the  attorney 
for  a  voluntary  bankrupt  is  not  entitled 
to  priority  of  payment  out  of  the  estate. 
In  re  Beck,  (S.  D.  la.  1899)  92  Fed.  889, 
1  Am.  Bankr.  Rep.  535;  In  re  Stotts,  (S. 
D.  la.  1899)  93  Fed.  438,  1  Am.  Bankr. 
Rep.  641.  See  also  In  re  Anderson,  (1900) 
103  Fed.  855,  where  an  attorney's  fee  of 
$90  was  allowed. 

It  is  presumed  that  the  attorney  for  a 
voluntary  bankrupt  arranges  with  his 
client  for  the  prepayment  of  the  ordinary 
fees;  but  the  court  may  give  fees  in  addi- 
tion thereto  for  extraordinary  services, 
the  amount  to  be  determined  by  a  con- 
sideration of  the  simi  already  received  and 
the  creditor's  rights.  In  re  Smith,  (1901) 
108  Fed.  39. 

Where  the  schedules  showed  no  assets  — 
the  only  assets  in  the  trustee's  hands  hav- 
ing been  recovered  by  him  through  an  ac- 
tion to  set  aside  fraudulent  conveyances 
by  the  bankrupt  —  the  case  presented  no 
difficulties  except  of  the  bankrupt's  own 
creating,  the  specifications  in  opposition 
to  the  discharge  were  not  foUowea  up,  the 
discharge  was  finally  granted  by  default, 
and  it  appeared  that  the  brother  of  the 
bankrupt  paid  to  the  attorney  a  sum  ex- 
ceeding what  in  such  a  case  would  ordi* 
narily  be  allowed  by  the  court  in  addition 
to  disbursements,  the  allowance  of  a  coun- 
sel fee  to  the  attorney  was  refused.  In  re 
O'Connel  »  (1899)  98  Fed.  83. 

The  referee  not  being  satisfied  with  the 
evidence  as  to  the  amount  of  an  attorney's 
claim  for  a  fee,  he  may  suspend  the  deter- 
mination thereof  for  a  reasonable  time  to 
get  the  testimony  of  the  bankrupt;  and 
when,  by  reason  of  the  bankrupt's  having 
left  the  jurisdiction,  he  cannot  get  such 
testimony,  the  referee  is  to  find  upon  the 
evidence  he  has.  In  re  Dreeben,  (1900) 
101  Fed.  110. 

In  a  simple  case  in  voluntary  bank- 
ruptcy, $30  was  allowed  the  bankrupt's 
attorney  for  professional  services  up  to 
the  application  for  a  discharge,  and  a  $20 
docket  fee  for  procuring  the  discharge. 
In  re  Kross,  (1899)  96  Fed.  816. 

In  In  re  Beck,  (1899)  92  Fed.  889,  $50 
was  allowed  to  the  attorney  of  the  bank- 
rupt for  his  fee  and  personal  expenses,  his 
claim  for  services  rendered  the  bankrupt 
before  the  filing  of  the  petition  in  bank- 
ruptcy and  after  the  appointment  of  the 
trustee  not  being  allowed. 


"  The  allowance  to  counsel  rests  largely 
in  the  discretion  of  the  referee  in  bank- 
ruptcy;" and  such  allowance  will  not  be 
disturbed,  especially  when  the  creditors, 
hj  their  inaction  or  delay,  waived  objec- 
tion, unless  it  is  manifestly  excessive.  In 
re  Tebo,   (1900)   101  Fed.  419. 

Neither  under  General  Order  No.  10  nor 
under  section  646  ( 3 )  is  the  bankrupt  en- 
titled to  be  reimbursed  out  of  the  estate 
for  money  paid  by  him  to  his  attorney 
before  the  filing  of  the  petition  for  prepar- 
ing the  petition  and  schedule.  In  re  Mat- 
thews, (1899)  97  Fed.  772. 

"  The  only  provision  of  the  Bankruptcy 
Act  regulating  the  amount  to  be  allowed 
and  paid  out  of  the  estate  as  an  attorney's 
fee  in  cases  of  voluntary  bankruptcy  is 
found  in  section  646.  .  .  .  This  section  evi- 
dently intended  to  and  does  vest  solely  in 
the  sound  discretion  of  the  court  the 
amount  to  be  allowed  under  the  circum- 
stances of  each  case;  and  the  character  of 
the  estate,  its  condition  at  the  time  of  the 
adjudication,  the  injunctions  or  restrain* 
ing  orders  necessary  to  be  secured  for  its 
protection,  and  the  corresponding  amount 
of  time  and  care  required  of  the  peti- 
tioner's attorney,  are  all  matters  to  be 
considered  by  the  court  in  arriving  at  the 
amount  *  reasonable '  under  the  circum- 
stances." In  re  Burrus,  (1899)  97  Fed. 
927.  See  also  In  re  Beck,  (1899)  92  Fed. 
889. 

The  fees  allowable  to  the  attorney  for 
a  voluntary  bankrupt  include  the  payment 
for  services  reasonably  necessary  to  aid 
the  bankrupt  in  performing  the  duties  re- 
quired of  him  by  the  Act,  and  in  securing 
tne  benefit  of  its  provisions,  and  obtaining 
his  discharge,  if  entitled  to  one;  the 
amount  of  such  allowance  to  be  in  all 
cases  reasonable  in  view  of  the  services 
required  and  the  amount  of  the  estate. 
The  amount  of  the  estate,  the  complexity 
of  the  bankrupt's  affairs,  the  time  reason- 
ably devoted  to  the  service,  the  standing 
and  experience  of  counsel  —  these  are  all 
proper  elements  to  be  taken  into  consid- 
eration in  estimating  the  reasonableness 
of  the  attorney's  fees.  It  would  be  un- 
wise, for  both  creditors  and  bankrupts,  to 
make  the  compensation  so  parsimonious 
that  attorneys  of  standing  and  experience 
would  be  reluctant  to  act  on  behalf  of  the 
bankrupts.  In  re  Christiansen,  (D.  C. 
N.  D.  1910)  175  Fed.  867,  23  Am.  Bankr. 
Rep.  710.  It  seems  that  there  is  no  very 
material  or  direct  relation  between  the 
mere  aggregate  of  the  assets  and  liabili- 
ties of  a  bankrupt  estate,  as  shown  by  the 
schedules,  and  the  compensation  to  be  al- 
lowed to  the  bankrupt's  attorneys.  In  re 
Lane  Lumber  Co.,  (N.  D.  Idaho  1913)  206 

Fed.  780. 

A  referee  in  bankruptcy  is  entitled,  and 
it  is  his  duty,  to  reduce  the  amount 
named  for  fees  of  the  bankrupt's  attorney, 
if  in  the  referee's  opinion  it  is  too  high. 
In  re  Ferreri,  (E.  D.  La.  1911)   188  Fed. 
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676.  See  also  section  60d,  as  to  transfer 
or  payment  made  to  an  attorney  in  con- 
templation of  bankruptcy. 

In  involuntary  cases. —  To  warrant  an 
allowance  for  an  attorney's  fee  for  pro- 
fessional services  actually  rendered  to  an 
involuntary  bankrupt,  it  must  first  ap- 
pear, not  only  that  services  were  rendered 
and  were  valuable,  but  tliat  the  condi- 
tions were  such  that  by  operation  of  law 
an  obligation  to  pay  therefor  is  imposed 
upon  the  estate.  The  inquiry  therefore, 
has  three  branches:  Was  a  service  per- 
formed? Was  such  service  reasonably 
necessary  to  enable  the  bankrupt  to  dis- 
cliarge  its  duties  under  the  law?  And 
what  was  it  reasonably  worth?  The  bur- 
den is  upon  the  claimants  to  make  a 
prima  facie  showing  upon  each  of  these 
tliree  heads.  In  re  Lane  Lumber  Co.,  (N. 
I).  Idaho  1913)   20(5  Fed.  780. 

The  provision  for  the  services  of  an 
attorney  to  the  bankrupt  in  involuntary 
cases  is  confined  to  the  preparation  of 
schedules,  attendance  on  compulsory  ex- 
aminations before  the  referee,  and  such 
like  duties,  and  does  not  include  a  de- 
fense of  the  bankrupt  in  matters  involv- 
inj;;  his  personal  civil  or  criminal  liability. 
In  re  Mayer,   (1900)    101  Fed.  895. 

The  court  may  allow  an  attorney  for 
tlie  bankrupt  in  an  involuntary  proceed- 
ing, for  services  actually  rendered  in 
good  faith  for  the  real  purpose  of  impar- 
tially administering  the  estate.  In  re 
Rosenthal,  (E.  D.  Mo.  1902)  120  Fed. 
848,  9  Am.  Bankr.  Rep.  826. 

Services  after  proceedings  instituted. — 
This  section  refers  to  services  rendered 
after  the  bankruptcy  proceedings  are  in- 
stituted, to  aid  the  bankrupt  in  perform- 
ing his  duties  under  the  Act.  In  re  Stolp, 
(  K.  D.  Wis.  1912)   199  Fed.  488. 

The  "  duties  *'  referred  to  in  this  sec- 
tion mean  the  duties  of  the  bankrupt  as 
prescribed  by  section  7  of  this  act.  In  re 
Lane  Lumber  Co.,  (N.  D.  Idaho  1913) 
206  Fed.  780;  Wliitla  v.  Boyd,  (C.  C.  A. 
9th  Cir.  1914)   213  Fed.  587. 

Services  rendered  in  the  preparation  of 
schedules  are,  in  the  main,  such  as  a 
competent  clerk  or  accountant  might  per- 
form, and  compensation  should  be 
awarded  on  that  basis.  In  re  Lane  Lum- 
ber Co.,  (N.  D.  Idaho  1913)  206  Fed. 
780. 

The  amount  allowed  must  be  reason- 
able. In  re  Hammel,  (S.  D.  N.  Y.  1914) 
211  Fed.  238,  in  which  the  court  modify- 
ing an  allowance  of  one  hundred  twentv- 
five  dollars  to  fifty  dollars  said:  "I 
cannot  agree  that  a  bankrupt  in  ordi- 
nary cases  needs  an  attorney  to  attend  at 
the  hearing  of  his  discharge  or  at  the 
first  meeting.  In  re  Kross,  (D.  C.)  96 
Fed.  816.  His  duty  is  only  to  answer 
truthfully,  and  that  needs  no  attorney. 
The  theory  is,  I  suppose,  that  the  right 
of  examination  may  be  abused,  and  that 
he  should  be  protected,  but  the  abuse  of 


examination  can  only  be  when  it  goes 
into  such  clearly  irrelevant  matters  aa 
need  no  expert  legal  advice  to  distinguish. 
The  utmost  latitude  should  be  allowed." 

Where  there  is  no  evidence  that  the 
bankrupt  has  performed  his  prescribed 
duties,  but,  on  the  contrary,  he  has  been 
"  actively  engaged  in  trying  to  defeat  or 
delay  the  proceedings  at  every  stage,  and 
making  the  proceedings  as  expensive  as 
possible,"  his  attorney  will  not  be  given 
a  fee.  In  re  Woodard,  (1899)  95  Fed. 
955 

In  In  re  Michel,  (1899)  96  Fed.  803,  it 
was  held  that  a  reasonable  fee  might  be 
allowed  the  attorney  of  an  involuntary 
bankrupt  for  drawing  scliedules  and  mak- 
ing copies  thereof,  and  for  attending  be- 
fore the  referee  at  an  examination. 

Priority  of  attorneys'  fees  is  not  lost 
because  of  failure  to  present  the  claim 
until  after  a  first  dividend  has  been  de- 
clared and  paid.  In  re  Scott,  (1899)  96 
Fed.  607. 

As  a  general  rule,  the  fee  of  the  bank- 
rupt's attorney  in  involuntary  proceed- 
ings for  drafting  schedules  would  be  from 
$25  to  $50,  according  to  the  amount  of 
work;  and.  if  there  were  no  unneces- 
sary delays  caused  by  the  bankrupt,  his 
attorney  would  reasonably  be  given  an 
allowance  of  $25  a  day.  In  re  Mayer, 
(1900)    101  Fed.  695. 

In  In  re  Carolina  Cooperage  Co.,  (1899) 
96  Fed.  950,  the  fee  of  the  bankrupt's  at- 
torney was  cut  down  from  $75  to  $25. 

In  In  re  Carr,  (1902)  116  Fed.  5.56,  a 
request  for  the  allowance  of  certain 
amounts  as  attorneys'  fees  was  refused, 
the  court  considering  the  claims  ex- 
orbitant. 

Jurisdiction. — Assertion  of  a  claim  for 
attorney's  fees  for  services  rendered  after 
the  institution  of  the  bankruptcy  pro- 
ceedings must  be  made  in  the  court  hav- 
ing original  jurisdiction  of  the  adminis- 
tration of  the  bankrupt's  estate.  Such  a 
claim  will  not  be  determined  by  a  court 
exercising  ancillary  jurisdiction.  Musics 
r.  Prentice,  (C.  C.  A.  5th  Cir.  1914)  211 
Fed.  326. 

Time  of  presenting  claim. —  The  claim 
of  the  bankrupt's  attorney  for  a  fee, 
payable  as  part  of  the  costs  of  adminis- 
tration, does  not  lose  its  right  to  priority 
of  payment  out  of  the  funds  on  hand  at 
the  time  it  is  presented,  merely  because 
it  was  not  presented  until  after  the 
declaration  and  payment  of  a  first  divi- 
dend. In  re  Scott,  (X.  D.  Tex.  1899)  96 
Fed.  607,  2  Am.  Bankr.  Rep.  .324. 

Services  must  be  beneficial. —  Compen- 
sation for  an  attorney's  services  are  allow- 
able only  on  equitable  considerations,  for 
services  from  which  the  estate  in  bank- 
ruptcy has  derived  benefit,  and  to  the  ex- 
tent only  that  they  were  beneficial  in  fact. 
In  re  Zier,  (C.  C.  A.  7th  Cir.  1905)  142 
Fed.  102,  15  Am.  Bankr.  Rep.  646,  affirm- 
ing   (D.  0.  Ind.   1904)    127  Fed.  399,  11 
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Am.  Bankr.  Rep.  627;  In  re  Claussen, 
(D.  0.  S.  C.  1908)  164  Fed.  300,  21  Am. 
Bankr.  Rep.  34. 

The  statute  does  not  authorize  the  al- 
lowance of  fees  for  all  legal  work  the  at- 
torney may  do  for  the  bankrupt  in  the 
proceeding,  but  only  for  that  which  the 
referee  or  the  court  may  consider  was  re- 
quired by  the  provisions  of  the  law  and 
the  necessities  of  the  proceeding.  Jn  re 
Payne,  (E.  D.  N.  Y.  1907)  151  Fed.  1018, 
18  Am.  Bankr.  Rep.  192. 

The  services  for  which  the  attorneys  of 
the  bankrupt  may  be  paid  out  of  the  bank- 
rupt's estate,  as  part  of  the  costs  of  ad- 
ministration, are  the  preparation  and  fil- 
ing of  the  petition  ana  schedules  and  the 
attendance  upon  the  first  meeting  of  the 
creditors ;  and  the  question  is,  what  would 
be  a  reasonable  fee  lor  their  services.  Mat- 
ter of  Meis,  (W.  D.  Ky.  1907)  18  Am. 
Bankr.  Rep.  104. 

Whether  fees  claimed  by  the  attorney 
for  the  bankrupt  are  allowable  depends 
upon  whether  the  services  rendered  were 
for  "  cost  of  administration ;  "  that  is, 
whether  as  rendered  they  conduced  to  the 
benefit  of  the  estate  and  its  prompt  ad- 
ministration. Under  this  rule  services  by 
the  attorney  for  the  bankrupt  in  securing 
a  reduction  in  the  taxes  charged  against 
the  estate  are  properly  for  compensation 
out  of  the  estate,  where  rendered  just  be- 
fore bankruptcy  proceedings  and  with  the 
view  thereto,  and  where  the  effect  was  to 
reduce  considerably  what  would  otherwise 
have  been  a  paramount  lien  upon  the  es- 
tate. Under  this  rule,  and  for  reasons 
similar  to  those  last  given,  services  in  se- 
curing a  stay  order  against  the  prosecution 
of  an  attachment  suit  in  the  state  court, 
pending  at  the  date  of  adjudication,  are 
properly  considered  in  fixing  the  fee,  as 
are  services  in  drawing  the  schedules  and 
other  papers  necessary  to  the  adjudica- 
tion, and  services  necessarily  performed  in 
attending  the  bankrupt  before  the  referee. 
In  re  Duran  Mercantile  Co.,  (D.  C.  N.  Mex. 
1912)   199  Fed.  961. 

Allowance  confined  to  one  fee. —  The 
statute  authorizes  the  allowance  of  one 
reasonable  fee  only  to  the  petitioning  cred- 
itors or  the  bankrupt  as  reimbursement; 
and  fees  will  not  be  allowed  on  account 
during  the  administration  of  an  estate  on 
petition  of  attorneys  and  without  notice 
to  parties  interested.  In  re  Ymmg,  (E.  D. 
X.  C.  1906)  142  Fed.  891,  16  Am.  Bankr. 
Rep.  106. 

In  In  re  Coney  Island  Lumber  Co.,  (E. 
D.  N.  Y.  1912)  199  Fed.  197,  the  court 
said:  "The  statute  provides  that  one  al- 
lowance shall  be  made  to  tho  attorneys  for 

a. 

petitioning  creditors  (section  646)  for 
the  professional  services  actually  ren- 
dered, irrespective  of  the  number  of  attor- 
neys employed.'  This  court  has  frequently 
ruled  (and  it  has  been  so  construed  gen- 
erally)   this  provision  to  mean  that  but 


one  allowance,  based  upon  actual  value, 
can  be  made  for  all  services  rendered,  un- 
der the  authority  of  the  statute,  to  the 
parties  whose  rights  are  embodied  in  and 
depend  upon  the  application  of  the  peti- 
tioning creditors.  If  more  than  one  attor- 
ney or  set  of  attorneys  render  these  serv- 
ices, there  shall  be  a  division  of  the  fee, 
rather  than  duplication  or  multiplication. 
Hence,  if  one  set  of  attorneys  act  for  the 
petitioning  creditors  and  are  succeeded  by 
others,  or  if  the  court  sees  fit  or  deems  it 
necessary  to  allow  some  of  the  services  on 
behalf  of  the  petitioning  creditors  to  be 
rendered  by  other  attorneys,  this  will  re- 
sult in  a  division  of  the  allowance,  and 
not  increase  its  amount.  The  provisions  of 
the  law  must  be  complied  with  and  the  es- 
tate protected,  and  the  statute  is  clearly 
broad  enough  to  justify  the  court  in  pro- 
tecting the  estate,  and  in  not  allowing  mal- 
administration, through  willful  neglect,  or 
through  unintentional  failure  on  the  part 
of  one  set  of  attorneys  to  do  what  is 
necessary." 

Division  of  fee. —  The  one  attomey's  fee 
allowed  the  petitioning  creditors  by  sec- 
tion 646  (3)  should  be  equitably  divided 
between  the  attorneys  representing  two  pe- 
titions filed  and  consolidated  by  order  of 
the  court  under  general  order  No.  7.  In  re 
McCracken,  (W.  D.  Tenn.  1904)  129  Fed. 
621,  12  Am.  Bankr.  Rep.  95. 

Where  two  petitions  in  involuntary 
bankruptcy  were  filed  by  dififerent  cred- 
itors against  a  corporation,  one  of  which 
did  not  present  grounds  upon  which  it 
could  legally  be  adjudged  a  bankrupt,  and 
the  adjudication  was  made  on  grounds  al- 
leged in  the  latter,  the  attorneys  in  the 
subsequent  petition  are  entitled  to  the  fee 
allowed  for  filing  the  petition  and  procur- 
ing the  adjudication.  In  re  Southern 
Steel  Co.,  (N.  D.  Ala.  1909)  169  Fed.  702, 
22  Am.  Bankr.  Rep.  476. 

Services  of  counsel  for  trustee. —  "The 
trustee  may  properly  be  allowed  counsel 
when  the  situation  requires  such  assist- 
ance, and  fees  of  such  counsel  are  properly 
allowed  as  part  of  the  expense  of  the  bank- 
ruptcy proceeding.'*  In  re  Stotts,  (1899) 
93  Fed.  439.  See  also  cases  cited  in  note 
to  section  62a. 

The  trustee  must  exercise  "  a  reasonable 
judgment  '*  in  the  employment  of  an  attor- 
ney, and,  if  the  court  considers  such  em- 
ployment necessary,  a  reasonable  fee  will 
he  allowed;  but  the  court  will  not  under- 
take to  give  any  direction  in  advance  as 
to  the  necessity  of  having  an  attorney. 
In  re  Abram,  ( 1900)  103  Fed.  272. 

"  The  allowance  of  any  attorney's  fee  is 
a  matter  within  the  sound  judicial  discre- 
tion of  the  court,"  and  a  fee  will  be  refused 
to  the  attorney  of  the  trustee  when,  as 
jittomey  for  the  petitioning  creditors,  he 
hfts  received  a  fee  which  covers  any  service 
r"::;!o:c\'l  to  the  trustee  or  to  the  estate. 
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In  re  Garolina  Cooperage  Co.,  (1899)  96 
Fed.  950. 

An  attorney  ought  to  be  appointed  by 
the  creditors  at  the  first  meeting,  along 
with  a  trustee.  If  this  is  not  done,  the 
referee  may,  if  he  believes  it  to  be  abso- 
lutely necessary,  authorize  the  trustee  to 
engage  an  attorney,  who  will  then  be  en- 
titled to  such  a  fee  only,  to  be  charged  in 
administration  expenses,  "  as  will  actually 
compensate  him  for  services  rendered." 
In  re  Little  River  Liunber  Co.,  ( 1900)  101 
Fed.  558. 

A  trustee  having  been  appointed  on  a 
voluntary  petition,  the  bankrupt  will  not 
be  entitled  to  a  dismissal  of  the  proceed- 
ings, although  the  petition  therefor  is  un- 
opposed by  creditors,  until  the  trustee  has 
been  paid  expenses  incurred  by  him  in  em- 
ploying an  attorney,  and  found  by  the 
referee  to  be  reasonable.  In  re  Salaberry, 
(1901)   107  Fed.  96. 

Services  rendered  by  an  attorney  em- 
ployed by  the  trustee,  in  conducting  an 
examination  of  the  bankrupt,  should  not 
be  allowed  out  of  the  estate,  where  such 
services  were  virtually  in  behalf  of  cred- 
itors who  were  clients  of  the  attorney. 
In  re  Rozinsky,  (1900)  101  Fed.  229. 

As  to  the  necessity  of  a  detailed  report 
of  services  of  attorneys  for  the  trustee,  see 
note  to  section  62a. 

Though  the  amount  allowed  for  fees  of 
counsel  for  the  trustee  appears  in  a  given 
case  to  be  exorbitant,  the  decree  of  the 
federal  district  court  in  bankruptcy  af- 
firmed by  the  Circuit  Court  of  Appeals 
wiU  not  be  disturbed  by  the  Supreme 
Court,  the  lower  courts  manifestly  having 
much  more  intimate  acquaintance  with  the 
value  of  the  services.  Page  V,  Rogers, 
(1909)  211  U.  S.  576,  29  S.  Ct.  159,  53 
U.  S.  (L.  ed.)  332. 

Attorneya'  fees  for  creditors.^ — See  also 
cases  cited  in  note  to  section  62a. 

Where  the  trustee  declines  to  employ 
counsel  to  resist  an  unjust  claim,  and 
counsel  for  a  creditor  intervenes  and  suc- 
ceeds in  defeating  it,  reasonable  compensa- 
tion should  be  allowed  to  the  counsel  as 
an  expense  of  administration.  In  re  Little 
River  Lumber  Co.,  (1900)  101  Fed.  558. 

In  involuntary  caaee. — The  whole  theory 
upon  which  the  Bankruptcy  Law  author- 
izes the  allowance  of  fees  to  the  attorneys 
for  petitioning  creditors  is  that  such  cred- 
itors are  acting  for  the  joint  benefit  of 
themselves  and  all  other  unsecured  cred- 
itors who  will,  by  reason  of  their  efforts, 
share  equally  with  them  in  the  imincum- 
bered  assets  of  the  bankrupt.  -It  is  right 
and  just  that  for  this  reason  the  fund 
secured  to  common  creditors  should,  as 
against  such  creditors  equally  participat- 
ing in  it,  share  the  expense  incurred  in 
securing  it.  In  re  Gillaspie,  ( N.  D.  W.  Va. 
1911)  190  Fed.  88. 

Technically  the  allowances  should  be 
made  to  the  creditors  for  their  expenses  in 
employing  counsel,  and  not  to  the  attor- 


neys themselves.     In  re  Medina  Quarry 
Co.,  (C.  C.  A.  2d  Cir.  1911)  191  Fed.  815. 

An  allowance  may  be  made  to  creditors 
for  attorneys'  fees  where  property,  trans 
ferred  or  concealed  by  a  bimkrupt,  has 
been,  through  the  efforts  of  such  counsel, 
recovered  for  the  benefit  of  the  estate. 
In  re  Medina  Quarry  Co.,  (C.  C.  A.  2d 
Cir.  1912)  197  Fed.  308.  See  also  section 
646  (2)  and  note  thereto. 

Fees  of  attorneys  for  the  petitioning 
creditors  in  a  proceeding  in  involuntary 
bankruptcy  are  allowable  and  given  prior- 
ity as  a  part  of  the  cost  of  administration, 
and  such  claims  rank  next  after  the  wages 
of  laborers,  taking  precedence,  subject  to 
tax  claims,  of  all  liens  on  the  funds  in  the 
hands  of  the  court  for  distribution.  In  r« 
Erie  Lumber  Co.,  (S.  D.  Ga.  1906)  160 
Fed.  817,  17  Am.  Bankr.  Rep.  689. 

In  In  re  Curtis,  (C.  C.  A.  1900)  100 
Fed.  784,  it  was  held  that  the  attorney  for 
the  petitioning  creditors  in  involimtary 
bankruptcy  is  entitled  to  a  reasonsble  fee, 
its  allowance  or  disallowance  not  being  a 
matter  of  discretion.  "  The  amount  must 
in  all  cases  be  reasonable,"  said  the  court, 
'^  to  be  determined  upon  evidence  of  the 
service  performed  and  of  its  value,  and  in 
the  absence  of  evidence  of  its  value,  by  the 
court  from  knowledge  of  its  wortfcu*' 

When  an  attorney  accepts  the  office  of 
trustee  he  surrenders  for  the  time  his 
standing  in  the  court  of  bankruptcy  aa  an 
attorney  for  the  creditors.  Those  who  de- 
sire the  exercise  of  the  court's  discretion 
in  allowing  fees  must  follow  the  rules  pre- 
scribed. If  a  firm  of  attorneys  is  elected 
by  the  creditors  it  must  look  to  its  con- 
stituents, and  not  to  the  bankrupt  estate 
or  to  the  court,  for  its  compensation.  In 
re  Evans,  (1902)   116  Fed.  909. 

"After  the  appointment  of  a  trustee,  no 
allowance  to  petitioning  creditors  can  be 
made  for  attorney  or  counsel  on  examina- 
tions of  the  bankrupt,  such  services  being 
either  for  the  trustee  or  the  creditors  in- 
dividuaUy."  /n  re  SUverman,  (1899)  97 
Fed.  325. 

Attorneys  for  the  creditors  in  involun- 
tary bankruptcy  proceedings  cannot  charge 
a  fee  for  sending  out  notice  of  the  cred- 
itors' first  meeting,  as  to  do  this  is  the 
referee's  duty;  but  they  are  entitled  to  be 
repaid  money  advanccid  by  them  to  the 
referee  for  such  purpose.  In  re  J.  W.  Har- 
rison Mercantile  Co.,  (1899)  95  Fed.  123. 

There  is  no  provision  in  the  Act  "for 
compensating  attorneys  of  petitioning  cred- 
tors  for  their  service  in  attending  meet- 
ings of  creditors,  and  resisting  the  allow- 
ance thereat  of  other  claims  against  the 
estate;  "  nor  for  attending  sales  of  the 
bankrupt's  property  and  inducing  buyers 
to  be  present.  In  re  J.  W.  Harrison  Mer- 
cantile Co.,  (1899)  95  Fed.  123. 

In  In  re  Curtis,  (C.  C.  A.  1900)  100  Fed. 
784,  the  fee  of  the  counsel  of  the  petition- 
ing creditors  was  cut  down  from  $12,500 
to  $2,000. 
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Tn  In  re  Silverman,  (1809)  97  Fed.  325, 
$76  was  allowed  aa  a  reasonable  attorney's 
fee»  under  the  circumstances. 

In  voluntary  proceedings, —  There  is  no 
provision  anywhere  in  the  Act  for  the  pay- 
ment from  the  estate  of  a  fee  to  an  attor- 
ney who  appears  for  creditors  in  volun- 
tary prooeedings.  In  re  Smith,  (1901) 
108  Fed.  39. 

The  court  may  enforce  the  lien  of  a  cred- 
itor's attorney  on  a  claim  allowed,  and 
where  there  was  no  express  contract  fixing 
the  amount,  reasonable  compensation  will 
be  awarded  out  of  the  fund  due  to  the 
creditor.    In  re  Rude,  (1900)  101  Fed.  806. 

Amoimt  of  Attomey  fees,  in  generaL — 
Allowances  to  attorneys  for  services  in 
bankruptcy  cases  must  be  made  in  view 
of  the  clearly  disclosed  policy  of  the  law 
to  reduce  the  expense  of  administering 
bankrupt  estates  to  the  minimum.  In  re 
Lang,  (W.  D.  Tex.  1904)  127  Fed.  756, 
11  Am.  Bankr.  Rep.  794. 

Where  the  services  have  been  important 
and  beneficial  to  the  estate,  a  liberal  com- 
pensation should  be  allowed.  Matter  of 
Berkowitz,  (D.  C.  N.  J.  1908)  22  Am. 
Bankr.  Rep.  236. 

Discretion  of  court, —  The  amount  to  be 
allowed  rests  in  legal  judgment  and  ju- 
dicial discretion,  but  not  in  unrestrained 
discretion.  In  re  Standard  Fuller's  Earth 
Co.,  (S.  D.  Ala.  1911)   186  Fed.  578. 

The  fees  allowed  are  always  subject  to 
revision  by  the  court.  In  re  Christianson, 
CD.  C.  N.  D.  1910)  175  Fed.  867,  23  Am. 
Bankr.  Rep.  710. 

Attomey  fee  denied. — ^A  claim  for  an 
attomey  fee  will  not  be  allowed,  at  least 
as  one  entitled  to  priority,  where  the  serv- 
ices rendered  were  not  of  the  character 
specified  in  the  statute,  or  were  not  bene- 
ficial to  the  estate.  In  re  Woodard,  (E.  D. 
X.  C.  1899)  95  Fed.  955,  2  Am.  Bankr. 
Rep.  692;  In  re  Lewin,  (D.  C.  Vt.  1900) 
103  Fed.  850,  4  Am.  Bankr.  Rep.  632; 
In  re  Carr,  (E.  D.  N.  C.  1902)  117  Fed. 
574,  9  Am.  Bankr.  Rep.  58 ;  In  re  Connell, 
(M.  D.  Pa.  1903)  120  Fed.  846,  9  Am. 
Bankr.  Rep.  474;  In  re  Rosenthal,  (E.  D. 
Mo.  1902)  120  Fed.  848,  9  Am.  Bankr. 
Rep.  626;  Frank  v.  Dickey,  (C.  C.  A.  8th 
Cir.  1905)  139  Fed.  744,  15  Am.  Bankr. 
Rep.  155;  In  re  Zier,  (7th  Cir.  1905)  142 
Fed.  102,  73  C.  C.  A.' 326,  affirming  (D.  C. 
Ind.  1904)  127  Fed.  399,  11  Am.  Bankr. 
Rep.  527;  In  re  O'Hara,  (M.  D.  Pa.  1909) 
166  Fed.  384,  21  Am.  Bankr.  Rep.  508; 
In  re  Crave,  etc.,  Co.,  (C.  C.  A.  2d  Cir. 
1910)   183  Fed.  769. 

In  the  case  of  In  re  Lane  Lumber  Co., 
(N.  D.  Idaho  1913)  206  Fed.  780,  the  evi- 
dence was  held  to  be  insufiicient  to  warrant 
the  referee  in  granting  certain  items  of 
a  bill  for  attorney's  fees. 

Services  tending  to  defeat  and  delay  pro- 
ceedings,—  There  will  be  no  allowance  of 
an  attomey  fee  in  a  case  where  it  is  not 
shown  that  the  bankrupt  has  performed 
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the  duties  laid  upon  him  by  the  law,  but 
where  it  appears,  on  the  contrary,  that  he 
has  been  actively  engaged  in  trying  to  de- 
feat or  delay  the  proce^ings.  In  re  Wood- 
ard, (B.  D.  N.  C.  1899)  95  Fed.  955,  2 
Am.  Bankr.  Rep.  692;  In  re  Zier,  (7th  Cir. 
1905)   142  Fed.  102,  73  C.  C.  A.  326. 

Services  not  hmuificial, —  An  attomey  is 
not  entitled  to  an  allowance  from  the  es- 
tate in  bankruptcy  on  account  of  services 
rendered  to  a  state  receiver  where,  as  a 
whole,  his  services  cost  the  estate  and  gen- 
eral creditors  several  times  its  amount,  in 
increased  expenses  of  administration.  In 
re  Zier,  (D.  C.  Ind.  1904)  127  Fed.  339, 
11  Am.  Bankr.  Rep.  527.  See  also  Frank 
V.  Dickey,  (C.  C.  A.  8th  Cir.  1906)  139 
Fed.  744,  15  Am.  Bankr.  Rep.  155. 

Filing  defective  petition. —  Attorneys 
who  filed  a  petition  in  involuntary  bank- 
ruptcy for  creditors,  which  was  defective 
and  insufficient  to  warrant  an  adjudica- 
tion, which  was  made  on  a  second  petition 
by  other  creditors,  are  not  entitled  to  an 
allowance  of  fees  from  the  estate.  In  re 
Fischer,  (C.  C.  A.  2d  Cir.  1910)  175  Fed. 
531,  23  Am.  Bankr.  Rep.  427. 

Resisting  adjudication. —  A  claim  for  le- 
gal services  rendered  to  the  assignee  in  a 
eeneral  deed  of  assignment,  in  unsuccess- 
mlly  resisting  an  adjudication  of  bank- 
ruptcy against  his  assignor  on  a  petition 
filed  within  four  months  after  the  making 
of  the  assignment,  is  not  provable  against 
the  bankrupt's  estate.  Randolph  v,  Scruggs, 
(1903)  190  U.  S.  533,  23  S.  Ct.  710,  47 
TJ.  S.  (L.  ed.)  1165,  10  Am.  Bankr.  Rep.  1. 

Contesting  application  for  composition, 
— ^An  involuntary  bankrupt  is  not  entitled 
to  an  allowance  for  counsel  fees  and  dis- 
bursements expended  on  a  contested  appli- 
cation to  confirm  a  composition,  such  ex- 
penditures not  being  a  part  of  the  costs 
of  administration,  nor  for  services  ren- 
dered to  the  bankrupt  while  performing 
duties  prescribed  by  section  64&  (3) .  In  re 
Fogarty,  (C.  C.  A.  7th  Cir.  1911)  187  Fed. 
773. 

Service  rendered  on  application  for  dis- 
charge.—  No  allowance  can  be  made  from 
the  estate  to  attorneys  for  services  ren- 
dered in  the  matter  of  the  bankrupt's  ap- 
plication for  a  disfcharge,  which  has  no 
relation  to  the  administration  of  the  es- 
tate, whether  such  services  were  rendered 
in  behalf  of  the  bankrupt  or  opposing  cred- 
itors. In  re  Bmndin,  (D.  C.  Minn.  1901) 
112  Fed.  306,  7  Am.  Bankr.  Rep.  296. 

Unnecessary  services. —  The  unnecessary 
filing  of  a  second  petition  on  behalf  of 
creditors  who  did  not  join  in  the  first  one, 
does  not  entitle  the  attomey  for  such  cred- 
itors to  a  fee  for  his  services;  and  this  is 
true  even  though  the  first  petition  is  de- 
murrable, where  it  is  subsequently  amended 
and  an  adjudication  made  thereon.  Frank 
V.  Dickey,  (C.  C.  A.  8th  Cir.  1906)  13» 
Fed.  744,  15  Am.  Bankr.  Rep.  156. 


1090 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  64  b  fourth 


Senncea  in  connection  tjoith  claim  for  ex- 
emptions,—  The  statute  does  not  author- 
ize the  allowance  of  a  fee  for  services  in 
endeavoring  to  sustain  the  bankrupt's  ex- 
emption claim.  In  re  O'Hara,  (M.  D.  Pa. 
1909)  166  Fed.  384,  21  Am.  Bankr.  Rep. 
508. 

Fees  for  opposing  baseless  claims. — ^An 
attorney's  fee  will  be  denied  for  services 
in  contesting  baseless  claims  by  a  receiver 
of  the  bankrupt's  property  for  services  and 
attorney's  fees  as  it  is  the  trustee's  func- 
tion and  duty,  and  also  the  right  of  the 
creditors,  to  oppose  such  claims.  In  re 
Lane  Lumber  Co.,  (N.  D.  Idaho  1913)  206 
Fed.  780. 

Fees  for  attending  ha/nkrupt  at  cred- 
itors* meeting  and  sessions  of  court. —  Or- 
dinarily fees  should  not  be  allowed  out  of 
the  bankrupt's  estate  for  services  of  an 
attorney  for  attending  the  bankrupt  at 
creditors'  meetings,  or  at  sessions  of  the 
court  where  he  is  required  to  give  infor- 
mation or  submit  to  examination  under 
oath.  In  re  Lane  Lumber  Co.,  (N.  D. 
Idaho  1913)  206  Fed.  780. 

Services  rendered  to  voluntary  trustees 
prior  to  bankruptcy,  are  not  services  for 
which  an  attorney  is  entitled  to  compen- 
sation as  against  the  estate  in  bankruptcy. 
In  re  Marble  Products  Co.,  (E.  D.  N.  Y. 
,  1912)   199  Fed.  668. 

Services  rendered  a  bankrupt  in  securing 
his  discharge  may  not  be  allowed  for  in 
fixing  the  attorney's  fee.  In  re  Duran  Mer- 
cantile Co.,  (D.  C.  N.  Mex.  1912)  199  Fed. 
961,  wherein  the  court  said:  "  The  word- 
ing of  the  statute  —  Bankruptcy  Act,  | 
646  ( 3 )  —  is  *  for  cost  of  administration,' 
including  an  attorney's  fee  for  one  attor- 
ney for  the  bankrupt  in  voluntary  cases. 
When,  therefore,  we  look  at  the  attorney's 
fee,  we  must  look  at  it  in  the  light  of  the 
question  as  to  whether  or  not  it  is  '  cost 
of  administration;  '  that  is,  whether  the 
services  rendered  went  to  the  benefit  of  the 
estate  or  the  progress  of  the  administra- 
tion of  the  estate.  Now,  the  discharge  of 
a  bankrupt  is  a  collateral  matter.  If  he 
does  not  care  to  be  discharged,  he  need 


never  be,  and  in  that  event  the  estate  will 
nevertheless  be  closed.  His  discharge  is 
of  no  relevancy  to  the  creditors.  It  is  a 
matter  that  concerns  him  and  his  future, 
not  the  estate.  I  think,  therefore,  that  the 
cost  for  this  is  not  to  be  allowed  as  part 
of  the  compensation  of  the  attorney  for 
the  bankrupt,  and  it  will  be  accordingly 
disallowed." 

Unsuccessful  application  for  discharge. 
—  In  the  case  of  In  re  Keller,  ( S.  D.  N.  Y. 
1913)  207  Fed.  118,  the  court,  in  com- 
menting on  whether  an  allowance  to  the 
bankrupt's  attorneys  should  be  allowed  in 
proceedings  brought  to  secure  the  dis- 
charge of  the  bankrupt,  said:  "Judge 
Brown  held  in  In  re  Kross,  (S.  D.  N.  Y. 
1899)  96  Fed.  816,  that  in  voluntary  cases 
the  statute  — Act  July  1,  1898,  ch.  541, 
I  646  (3)  30  Stat.  663  (U.  S.  Comp.  St. 
1901,  p.  3447)  — permitted  an  allowance 
to  the  bankrupts'  attorneys  for  procuring 
a  discharge,  though  the  rule  is  certainly 
different  m  involuntary  cases.  That  al- 
lowance where  the  proceedings  were  not 
contested  was  the  docket  fee  of  $^0,  and 
Judge  Brown  said  obiter  that  in  cases  of 
contest  the  referee  may  allow  further  sums. 
It  seems  to  me  clear  enough  that  the  bank- 
rupt should  be  allowed  nothing  for  an  un- 
successful application  for  discharge,  but 
in  voluntary  cases,  if  the  trustee  at  the 
instance  of  the  creditors  conducts  an  un- 
successful contest,  I  cannot  see  why  the 
estate  should  not  bear  a  fair  allowance. 
Where,  Jiowever,  a  single  creditor  or  sev- 
eral creditors  oppose  the  discharge  the 
question  should  be  treated  as  one  arising 
inter  partes,  and  the  estate  generally 
ought  not  to  suffer  from  an  iU-advised 
contest.  If  the  creditor  loses,  the  question 
of  the  propriety  of  the  contest  may  be  then 
decided  and  he  may  have  to  bear  costs. 
Usually  no  costs  are  given  against  a  cred- 
itor; but  in  any  case  the  question  is  to  be 
determined  in  that  proceeding.  In  this 
case  the  trustee  did  not  conduct  the  oppo- 
sition, and  the  allowance  will  be  Limited 
to  a  docket  fee  of 


Fourth.  [Employees'  wages.]  Wages  due  to  workmen,  derks,  traveling 
or  city  salesmen,  or  servants  which  have  been  earned  within  three  months 
before  the  date  of  commencement  of  proceedings,  not  to  exceed  three  hun- 
dred dollars  to  each  claimant. [ ;]  [(Amended  1906)  34  Stat.  L.-267.] 

As  originally  enacted  thie  clause  read  as  follows: 

"  (4)  Wages  due  to  workmen,  clerks,  or  servants  which  have  been  earned  within 
three  months  before  the  date  of  the  commencement  of  proceedings,  not  to  exceed  three 
hundred  dollars  to  each  claimant;  and''  [SO  Stat.  L.  563.] 

It  was  amended  in  1906  ''  so  as  to  read  "  as  in  the  text. 


The  statute  should  be  liberaUy  con- 
stnied. —  Ex  p.  Rockett,  2  Lowell  522,  15 
Nat.  Bankr.  Reg.  95,  20  Fed.  Caa.  No. 
11,977;  In  re  Wells,  4  Fed.  68;  In  re 
Rouse,  91  Fed.  514,  1  Am.  Bankr.  Rep. 
893:  In  re  B.  H.  Gladdinfr  Co..  120  Fed. 


709;  In  re  Erie  Lumber  Oa,  150  Fed.  823; 
In  re  Caldwell,  164  Fed.  615;  Matter  of 
Smith,  11  Am.  Bankr.  Rep.  646;  Matter  of 
Mclntyre,  21  Am.  Bankr.  Rep.  588.  Thus 
in  the  case  of  In  re  Erie  Lumber  Co., 
supra^  it  was  said:     "The  protection  of 
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the  wages  of  labor  is  a  primary  duty  of 
society  and  of  govermnent.  The  wage- 
earner  constitutes  an  immense  proportion 
of  those,  who  labor  for  the  common  wel- 
fare. So  long  as  he  remains  helpful  and 
self-sustaining,  every  prosperous  result  fol- 
lows. In  those  unhappy  epochs  when  the 
individual  laborer  is  helpless,  he  and  those 
dependent  upon  him  become  a  charge  upon 
the  public.  When  labor  en  masse  be- 
comes helpless,  when  it  is  no  longer  pos- 
sible to  earn  the  means  of  subsistence, 
government  itself  is  threatened,  and  revo- 
lution has  often  followed.  It  is  therefore 
firofoundly  and  philosophically  true  that 
t  is  the  duty  of  government  in  every  con- 
tingency to  secure  his  earnings  to  the 
wage-earner.  This  truth  is  at  the  basis 
of  those  laws  which  attempt  to  accomplish 
the  result  upon  which  the  existence  of  or- 
derly society  may  itself  depend.  National 
and  state  legislation  sedulously  attempt  to 
accomplish  this,  and  otherwise  to  amelio- 
rate tbi  condition  of  the  laboring  man. 
The  courts  with  equal  solicitude  strive  to 
attain  the  same  end." 

The  extent  of  the  right  of  preference  for 
wage  claims  was  indicated  m  Guarantee 
Title,  etc.,  Co.  v.  Title  Guaranty,  etc.,  Co., 
224  U.  S.  152,  32  S.  Ct.  457,  56  U.  S.  (L. 
ed.)  706,  wherein  the  court  in  holding 
that  claims  for  wages  were  entitled  to 
priority  in  payment  over  debts  due  the 
United  States  said :  "  By  the  statute  of 
1797  (now  §  3466)  and  5101  of  the 
Revised  Statutes  all  debts  due  to  the 
United  States  were  expressly  given  prior- 
ity to  the  wages  due  any  operative,  clerk 
or  house  servant.  -  A  different  order  is 
prescribed  by  the  Act  of  1898,  and  some- 
thing more.  Labor  claims  are  given  prior- 
ity, and  it  is  provided  that  debts  having 
priority  shall  be  paid  in  full.  The  only 
exception  is  '  taxes  legally  due  and  owing 
by  the  bankrupt  to  the  United  States, 
stale,  county,  district  or  municipality.' 
These  were  civil  obligations,  not  personal 
conventions,  and  preference  was  given  to 
them,  but  as  to  debts  we  must  assume  a 
change  of  purpose  in  the  change  of  order. 
And  we  cannot  say  that  it  was  inadvertent. 
The  Act  takes  into  consideration,  we 
think,  the  whole  range  of  indebtedness  of 
the  bankrupt,  national,  state  and  individ- 
ual, and  assigns  the  order  of  payment. 
The  policy  which  dictated  it  was  benefi- 
cent and  well  might  induce  a  postpone- 
ment of  the  claims,  even  of  the  sovereign 
in  favor  of  those  who  necessarily  depended 
upon  their  daily  labor.  And  to  give  such 
claims  priority  could  in  no  case  seriously 
affect  the  sovereign.  To  deny  them  prior- 
ity would  in  all  cases  seriously  affect  the 
claimants." 

In  Thayer  v.  Mann,  (1848)  2  Gush. 
(Mass.)  371,  liberally  construing  a  pro- 
vision in  a  state  insolvency  law  for  pri- 
ority of  claims  for  "  labor  as  an  opera- 
tive."   Chief    Justice    Shaw    said:     *' We 


think  the  policy  of  the  statute  was  to 
secure  a  class  of  very  needy  and  efficient 
laborers,  who  are  very  dependent  and 
meritorious,  but  who  have  little  means  of 
knowing  the  credit  of  their  employers,  the 
small  amount  due  them  for  very  recent 
service.  If  they  in  fact  give  credit  to 
their  employers,  beyond  the  strict  time 
limited  by  statute,  they  take  their  chance 
of  that  credit  with  others  who  trust 
them." 

A  fa4her*8  oUUm  for  services  of  a  minor 
son  was  awarded  priority  in  In  re  Har- 
thorn,  (1870)  4  Nat.  Bankr.  Reg.  103,  11 
Fed,  Cas.  No.  6,162  on  the  authority  of 
Thayer  r.  Mann,  (1848)  2  Gush.  (Mass.) 
371,  where,  according  to  the  headnote,  it 
was  held  that  a  creditor  of  an  insolvent 
debtor  may  be  entitled  to  a  preference,  as 
an  operative,  in  the  service  of  such  debtor, 
for  labor  performed  by  the  creditor's  wife. 

Piospective  operation  of  statute. —  In 
the  absence  of  express  terms  to  the  con- 
trary, a  statute  giving  to  wages  prefer- 
ence in  bankruptcy  is  construed  as 
prospective  in  operation.  In  re  Waverly 
Typewriter,  (1898)  1  Gh.  (Eng.)  699,  87 
L.  J.  360,  78  L.  T.  N.  S.  593,  46  W.  R. 
686,  5  Manson  269;  In  re  Photo  Electro- 
type Engraving  Co.,  155  Fed.  685,  19  Am. 
Bankr.  Rep.  94.  Thus  in  the  case  last 
cited  the  petition  in  bankruptcy  was 
filed  before  the  taking  effect  of  the  amend- 
ment of  June  15,  1906,  giving  to  "  travel- 
ing or  city  salesmen  "  a  like  preference 
with  respect  to  the  payment  of  wages  due 
as  to  workmen,  clerks  or  servants,  and 
it  was  held  that  the  rights  of  the  claim- 
ant were  not  governed  by  the  amendment. 

"'Wages*  must  be  construed  in  its 
broader  and  more  general  sense  as  mean- 
ing compensation  for  services  rendered, 
since  to  hold  othenvise  would  lead  to 
glaring  inconsistencies  and  manifest  in- 
justice." In  re  Dexter,  (C.  G.  A.  Ist  Gir. 
1907)  158  Fed.  788,  20  Am.  Bankr.  Rep. 
47,  per  Colt,  J. 

Damages  occasioned  by  a  breach  of  con- 
tract of  employment  for  a  fixed  period  are 
not  wages  within  the  meaning  of  the  stat- 
ute. -In  re  Sweetser,  (G.  C.  A.  2d  Gir. 
1905)  142  Fed.  131,  15  Am.  Bankr.  Rep. 
650. 

The  damages  to  which  an  employee 
may  be  entitled  because  of  his  wrongful 
discharge  by  the  bankrupt  are  not  wages 
earned  within  the  period  for  which  a 
preference  is  given  in  bankruptcy.  In  re 
Pevear,  17  Nat.  Bankr.  Reg.  461,  19  Fed. 
Cas.  No.  11,053;  In  re  E.  B.  Lewis  Co., 
12  Am.  Bankr.  Rep.  279.  Compare  Ex  p. 
Saunders,  2  Mont.  &  A.  (Eng.)  684;  Ew 
p.  Bennett,  3  Mont.  &  A.  (Eng.)  669; 
Ex  p.  Gee,  Mont.  &  G.  (Eng.)  99;  Ex  p. 
Allpas,  17  L.  T.  N.  S.  (Eng.)  179,  16 
\\\  R.  142. 

An  unem^xncipated  minor  son  cannot 
claim  wages  against  his  father's  estate 
which  is  in  bankruptcy.  In  re  Riff,  (I^. 
D    Ark.  1913)   205  Fed.  406. 
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Section  la  (27)  as  related  to  section 
646  (4). —  Section  646  of  the  Bankruptcy 
Act  is  not  to  be  construed  in  connection 
with  section  1,  subd.  27,  in  determining 
whether  a  claim  for  wages  is  entitled  to 
priority  in  bankruptcy.  The  definition  of 
^'wage-earner"  in  section  1,  subd.  27,  is 
intended  to  apply  to  other  sections  of  the 
Act  and  has  special  reference  to  section 
4&,  declaring  what  persons  may  become 
bankrupts.  Blessing  v.  Blanchard,  (C. 
C.  A.  9th  Cir.  1915)  223  Fed.  35;  In  re 
Carolina  Cooperage  Co.,  96  Fed.  950;  /n 
re  Scanlan,  97  Fed.  26;  In  re  Flick,  105 
Fed.  503,  5  Am.  Bankr.  Rep.  465;  In  re 
Gurewitz,  121  Fed.  982,  58  C.  C.  A.  320;  In 
re  Crown  Point  Brush  Co.,  200  Fed.  882; 
Matter  of  Smith,  11  Am.  Bankr.  Rep.  646. 

Relation  of  master  and  seryant  contem- 
plated.—  To  be  entitled  to  priority  as 
wages  of  a  workman,  clerk  or  servant,  the 
claim  must  be  such  as  arises  from  the 
relation  of  master  and  servant  as  distin- 
guished from  a  mere  contractual  relation. 
In  re  Rose,  1  Am.  Bankr.  Rep.  68; 
Weaver  v.  Hugill  Stone,  etc.,  Co.,  (N.  D. 
Ohio  1906)  16  Am.  Bankr.  Rep.  516. 
Compare  Ex  p.  Allsop,  32  L.  T.  N.  S. 
(Eng.)  433;  In  re  Lowensohn,  100  ,Fed. 
776. 

Thus  in  Weaver  v.  Hugill  Stone,  etc., 
Co.,  (N.  D.  Ohio  1906)  16  Am.  Bankr. 
Rep.  516,  it  was  said :  "  The  three  claim- 
ants in  this  case  maintained  shops  where 
blacksmithing  was  done  for  whomsoever 
might  apply  to  them  for  work  of  that 
character  and  for  whom  they  were  willing 
ta  do  the  work.  The  relation  of  employer 
and  employee  does  not  exist  between  the 
person  taking  tools  or  horses  to  a  black- 
smith shop  for  the  purpose  of  having 
blacksmithing  done  for  them  and  the  per- 
son doing  the  work.  They  are  no  more 
employer  and  employee  than  are  the  per- 
son tiJcing  a  watch  to  a  watchmaker  and 
the  watchmaker  who  repairs  the  watch. 
.  .  .  The  most  skilled  mechanic  may  be 
a  workman  when  the  relation  of  employer 
and  employee  exists,  while  a  trade  not 
requiring  as  great  skill  which  is  carried 
on  in  an  establishment  independent  of  the 
employer  would  not  make  one  engaged  in 
it  his  workman,  as  defined  in  this  Act. 
The  test  in  regard  to  whether  these  men 
sustained  the  relation  to  the  bankrupt  of 
workmen  under  this  section  is,  would  the 
employer  have  been  liable  for  the  negli- 
^nee  of  these  blacksmiths  causing  an  in- 
jury to  tiiird  persons  while  they  were 
performing  the  work  upon  these  horses 
and  tools  for  the  bankrupt.  If  the  em- 
ployer would  not  have  been  liable  for 
their  negligence,  then  the  relation  of  em- 
ployer ana  employee  did  not  exist,  and 
the  compensation  which  they  were  to  re- 
ceive for  doing  this  work  cannot  be  re- 
garded as  wages.  These  were  contracts 
by  which  the  blacksmiths  were  to  furnish 
certain  work  and  receive  certain  compen- 
sation,   as   much    independent    from    the 


relation  of  master  and  servant,  employer 
and  employee,  as  would  be  that  of  a 
tradesman  who  sold  goods.  This  section 
is  only  intended  to  give  priority  to  the 
wages  of  such  workmen  as  sustain  the 
relation  of  employees  to  the  bankrupt. 
In  other  words,  there  must  exist  tiie  relar 
tion  of  master  and  servant.  That  does 
not  exist  in  this  case,  and  the  compenssr 
tion  to  be  paid  for  the  work  done  does 
not  come  under  the  head  of  wages  due  to 
workmen,  as  provided  in  section  64&." 

In  the  case  of  In  re  Deutschle,  (M.  D. 
Pa.  1910)  182  Fed.  430,  it  appeared  that 
the  claimant  agreed  to  work  for  a  certain 
price  furnishing  his  own  men  and  get- 
ting the  benefit  of  their  labor  and  it  was 
held  that  he  was  not  entitled  to  priority 
as  a  workman  or  laborer.  See  to  the 
same  effect  In  re  Rose,  1  Am.  Bankr.  Rep. 
68.  And  in  Tam  v.  Robertson,  9  British 
Columbia  505,  it  was  held  that  a  claim- 
ant was  not  entitled  to  a  preference  for 
profits  made  by  him  by  the  employment 
of  others  under  him,  but  the  claimant 
was  allowed  a  preference  for  his  personal 
wages. 

In  Matter  r.  Smith,  (D.  C.  R.  I.  1903) 
11  Am.  Bankr.  Rep.  646,  it  was  held  that 
one  who  buys  goods  for  different  people  as 
ordered  receiving  his  pay  wholly  from 
those  persons  is  not  a  "workman,  clerk 
or  servant "  entitled  to  preference  in  pay- 
ment of  compensation  due  from  a  bank- 
rupt buyer. 

On  a  somewhat  similar  principle  was 
based  the  holding  in  Spruks  v.  Lacka- 
wanna Dairy  Co.,  (M.  D.  Pa.  1911)  189 
Fed.  287,  wherein  a  man  who  was  em- 
ployed to  deliver  milk  with  his  team  at  a 
stated  sum  per  month  was  held  not  to  be 
a  workman,  clerk  or  servant  entitled  to 
priority  with  respect  to  his  wages.  The 
court  said:  "There  is  nothing  in  the 
petitioner's  contract  to  individuate  his 
services  and  the  services  of  the  team.** 
Compare  Matter  of  Winton  Lumber,  etc., 
Co.,  17  Am.  Bankr.  Rep.  117. 

Aeaiatant  of  employee, —  It  seems  that 
a  servant  employed  and  paid  as  an  assist- 
ant, by  one  who  is  himself  employed  by 
the  bankrupt,  is  not  an  en»ployee  of  the 
bankrupt  entitled  to  a  praerenoe  with 
respect  to  his  wages.  Ex  p.  Ball,  3  De  G. 
M.  k  G.   (Eng.)   155. 

Exclusireness  or  parmansncy  of  employ- 
ment is  not  necessary  to  constitute  the 
claimant  a  workman,  clerk  or  servant 
whose  wages  are  entitled  to  priority.  Ew 
p.  Rockett,  2  Lowell  522,  16  Nat  Bankr. 
Reg.  95,  20  Fed.  Cas.  No.  11,977;  In  re 
Baumblatt,  156  Fed.  422.  The  rule  in 
England  seems  to  be  different.  Ex  p. 
Walter,  L.  R.  15  Eq.  412;  Ex  p.  Grellier, 
1  Montagu  (Eng.)  264;  Ex  p.  Crawfoot, 
1  Montagu  (Kng.)  270;  Ex  p.  Hum- 
phreys, 3  Deac.  &  C.  (Eng.)  114;  Ex  p. 
Skinner,  3  Deac.  k  C.  332,  1  Mont,  k  B. 
(iMig.)  417;  Ex  p.  Collier,  4  Deac.  A,  C. 
(Eng.)   520. 
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Who  may  daim  wages  —  Clerks. —  The 
Tact  that  a  claimant  is  a  director  or 
officer  of  a  corporation  does  not  disable 
the  corporation  from  employing  him  as 
:i  clerk  also.  If  the  labor  performed  by 
him  is  so  performed  under  his  employ- 
ment as  clerk,  and  is  not  performed  as  a 
part  of  his  duties  as  an  officer,  then  he  is 
entitled  to  priority  for  his  wages  as  a 
clerk.  In  re  H.  O.  Roberts  Co.,  (D.  C. 
Minn.  1012)    103  Fed.  294. 

A.  shipping  clerk  and  lumber  checker 
was  entitled  to  the  benefit  of  the  statute. 
BeU  V.  Arledge,  (1912)  192  Fed.  837,  113 
C    C.  A.  161. 

Bookkeepers, —  The  word  "  clerk,"  as  it 
is  used  in  section  64&  (4),  includes  a  per- 
son who  regularly  keeps  a  bankrupt's 
books.  In  re  Baumblatt,  (E.  D.  Pa. 
Ifi07)  168  Fed.  486,  19  Am.  Bankr.  Rep. 
oOO. 

A  cashier  and  bookkeeper  who  had  an 
indefinite  agreement  with  the  bankrupt  to 
become  a  partner  in  the  business  was  held 
to  be  a  "  clerk  "  entitled  to  priority  with 
respect  to  his  wages.  Ex  p.  Hick  in,  3 
De  G.  &  Sim.  (Eng.)  962,  14  Jur.  405,  19 
L.  J.  Bankr.  8.  Compare  Ex  p.  Harris, 
De  G.  (Eng.)  166,  14  L.  J.  Bankr.  26,  9 
.fur.  497. 

A  messenger  and  bookkeeper  was  held 
entitled  to  priority  for  his  services.  Bell 
r.  Arledge,  (1912)  192  Fed.  837,  113  C. 
C.  A.  161. 

A  teamster^  while  not  entitled  to  pri- 
ority for  charges  for  the  use  of  his  wagon 
and  team,  has  a  prior  right  of  payment 
with  respect  to  the  services  which  he  per- 
sonally rendered.  Matter  of  Winton 
Lumber,  etc.,  Co.,  (E.  D.  Ky.  1906)  17 
Am.  Bankr.  Rep.  117. 

.  Musicians  employed  at  regular  wages 
to  play  in  a  theatre  or  other  place  are 
'*  servants,"  and  entitled  to  priority  of  pay- 
ment from  the  estate  of  the  employer  in 
bankruptcy,  for  their  wages  earned  within 
three  months.  In  re  Caldwell,  (E.  D. 
Ark.  1908)  164  Fed.  515.  21  Am.  Bankr. 
Rep.  236. 

The  mate  of  a  ship  is  a  "  servant "  en- 
titled to  prioritv.  Ex  p.  Homber,  ( 1842) 
6  Jur.   (Eng.)  898. 

A  cutler's  apprentice  to  whom  wages 
were  to  be  paid  by  agreement  made  after 
indenture  of  apprenticeship  was  an 
"  operative "  entitled  to  priority  under 
the  Bankruptcv  Act  of  1841.  Ex  p. 
Steiner,  (1842)'  1  Pa.  L.  J.  368,  22  Fed. 
Cas.  No.  13,  354. 

Salesmen. —  In  the  absence  of  express 
words  in  the  statute  a  traveling  salesman 
IS  not  a  "  clerk "  or  "  servant "  whose 
wages  are  entitled  to  priority  in  bank- 
ruptcy, although  the  rule  in  England  and 
Canada  seems  to  be  otherwise.  In  re 
Scanlan,  97  Fed.  26,  3  Am.  Bankr.  Rep. 
202;  In  re  Greenewald,  99  Fed.  705,  3 
.Am.  Banlcr.  Rep.  696;  In  re  Mayer,  101 
Fed.  227,  4  Am.  Bankr.  Rep.  119.  Com- 
pare Ex  p,  Neale,  1  Mont,  k  M.   (Eng.) 


194;  In  re  Klein,  22  Times  L.  Rep. 
(Eng.)  664;  Ross  r.  Fortin,  8  Quebec 
16;  Cohen  r.  Rosenstein,  28  Quebec 
Super.  Ct.  95;  Harris  v.  Hyncman,  1 
Montreal  Super.  Ct.  191. 

But  section  64&  (4)  was  amended  in 
1906  so  as  to  give  to  "  traveling  or  city 
salesmen  "  the  same  preference  for  wages 
as  that  enjoyed  by  workmen,  clerks,  or 
servants.  See  In  re  Photo  Electrotvpe 
Engraving  Co.,  155  Fed.  684;  In  re  Cald- 
well, 164  Fed.  515;  In  re  Crawford 
Wollen  Co.,  218  Fed.  961;  In  re  Gay,  (D. 
C.  Mass.  1910)  188  Fed.  392;  In  re  New 
England  Thread  Co.,  (D.  C.  R.  I.  1907) 
154  Fed.  742,  18  Am.  Bankr.  Rep.  840, 
affirmed  (C.  C.  A.  1st  Cir.  1907)  158  Fed. 
788,  20  Am.  Bankr.  Rep.  47;  In  re  Grig- 
nard  Lith.  Co.,  (E.  D.  N.  Y.  1907)  155 
Fed.  699,  19  Am.  Bankr.  Rep.  743;  In  re 
Fink,  (E.  D.  Pa.  1908)  163  Fed.  135,  20 
Am.  Bankr.  Rep.  897;  In  re  Roebuck 
VVeatlier  Strip,  etc.,  Co.,  (S.  D.  N.  Y. 
1910)    180  Fed.  497. 

It  has  been  held  that  the  fact  that  a 
traveling  salesman  has  exclusive  control 
of  certain  territory  and  maintains  a 
branch  office  in  his  territory  is  not  suffi- 
cient to  take  him  out  of  the  category  of 
a  traveling  salesman  who  is  entitled  to 
priority  in  bankruptcy  for  claims  for 
wages  due.  In  re  Dexter,  58  Fed.  788,  89 
C.  C.  A.  285;  In  re  Gay,  (D.  C.  Mass. 
1910)  188  Fed.  392,  where  the  court  said: 
"  The  trustee  relies  upon  the  facts  dis- 
closed by  the  creditor's  own  evidence, 
which  is  not  contradicted,  that  the  bank- 
rupts, whose  principal  office  was  in  Bos- 
ton, also  maintained  an  office  at  Portland, 
of  which  he  had  charge,  besides  going 
from  place  to  place  in  Maine  to  sell 
bonds;  that  he  conducted  correspondence 
from  that  office  on  the  bankrupts'  letter 
head  and  in  their  name;  that  he  had  a 
junior  salesman  under  him;  that  he  re- 
ceived bulletins  from  the  bankrupts,  such 
as  they  issued  to  the  managers  of  all 
their  branch  offices;  that  they  recognized 
him  in  correspondence  as  manager  of  the 
Portland  office;  and  that  in  his  letter  of 
resignation,  dated  August  19,  1910,  he 
himself  tendered  his  resignation  '  as  man- 
ager of  the  Portland  office.*  I  am  un- 
sble,  however,  to  believe  that  any  of 
these  things  are  sufficient  to  prevent  him 
from  being  a  *  traveling  salesman,'  within 
the  meaning  of  the  Act.  It  seems  to  me, 
OR  the  evidence,  that  everything  done  by. 
him  as  the  manager  of  the  Portland  office 
was  subordinate  to  the  work  he  did  as 
traveling  salesman,  and  inconsiderable  in 
comparison  with  that  portion  of  his  work. 
Circumstances  somewhat  similar  were  re- 
lied up<jn  for  the  same  purpose  in  In  re. 
Dexter,  above  cited,  f(D.  C.  Mass.  1910) 
158  Fed.  788,  89  C.  C.  A.  285],  and  the 
court  held  that  they  did  not  '  change  in 
any  material  way  the  real  character  of 
the  service '  for  which  the  salesman  was 
employed." 
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A  aaleaman  in  a  store  was  held  to  be  a 
**  clerk  *'  within  the  meaning  of  the  stat- 
ute. In  re  Flick,  (S.  D.  Ohio  1900)  105 
Fed.  503. 

Worker  on  comtnisaiona  or  by  ike 
piece. —  Where  an  employee  is  otherwise 
entitled  to  priority  for  his  wages  as  a 
workman,  clerk  or  servant,  the  fact  that 
his  compensation  depends  on  commissions 
or  piece  work  does  not  defeat  his  claim. 
In  other  words,  the  claim  for  wages  due 
as  a  preferred  claim  in  bankruptcy  does 
not  depend  on  the  mode  of  compensation. 
In  re  Earless  Shipbuilding,  etc.,  Co., 
(1901)  \V.  N.  (Kng.)  7S;  Ex  p.  llollyoak, 
4  Mor.  Bankr.  Cas.  (Eng.)  63;  In  re 
Clurewitz,  121  Fed.  982,  68  C  C.  A.  320; 
In  re  Fink,  163  Fed.  135;  In  re  Roebuck 
Weather  Strip,  etc.,  Screen  Co.,  180  Fed. 
497;  In  re  Deutschle,  182  Fed.  433. 

Thus  in  fn  re  Gurewitz,  (1903)  121 
Fe<l.  982.  58  C.  C.  A.  320,  the  court 
said :  "  There  is  nothing  ambiguous 
about  the  use  of  the  word  '  wages '  in  this 
connection.  It  means  the  agreed  compen- 
sation for  services  rendered  by  the  work- 
men, clerks  or  servants  of  the  bankrupt, — 
those  who  have  served  him  in  a  subordi- 
nate or  menial  capacity  and  who  are  sup- 
posed to  be  dependent  upon  their  earnings 
for  their  present  support.  Whether  their 
employer  nas  agreed  to  pay  them  by  the 
hour,  the  day,  the  week,  the  month  or 
by  the  '  job  *  or  piece,  is  wholly  imma- 
terial. It  is  incredible  to  suppose  that 
C'ongress  intended  to  discriminate  against 
the  vast  army  of  laborers  who,  in  the 
coal  mines,  the  foundries,  the  clothing 
manufactories  and  in  almost  everv 
branch  of  industry,  are  paid  not  accord- 
ing to  the  time  consumed  but  according 
to  the  work  accomplished." 

And  in  In  re  Dexter,  158  Fed.  788,  89 
C.  C.  A.  285.  it  was  said :  "  The  remain- 
ing question  is  whether  the  word  *  wages ' 
in  any  way  limits  the  class  of  traveling 
salesmen  who  are  included  within  this 
provision  of  the  Bankruptcy  Act.  If  this 
provision  had  been  restricted  to  *  work- 
men '  and  *  servants,'  it  might  perhaps  be 
urged  that  *  wages '  should  be  construed 
in  its  narrow  and  popular  sense  as  mean- 
ing the  payment  of  a  fixed  sum  per  day, 
week,  or  month  for  manual  labor,  or  other 
labor  of  a  menial  or  mechanical  kind. 
But  since  this  provision  also  includes 
*  clerks  *  and  *  traveling  or  city  salesmen/ 
if  we  construe  *  wages '  in  this  narrow 
sense  we  necessarily  limit  the  operation 
of  the  statute  to  those  clerks  and  travel- 
ing salesmen  who  happen  to  be  paid  for 
their  services  in  a  particular  way;  in 
other  words,  t)ie  question  of  preference 
is  made  to  turn  upon  the  mode  of  pay- 
ment rather  than  upon  the  kind  of  service 
rendered.  The  result  would  be  that  a 
clerk  who  was  paid  a  fixed  sum  per  day, 
week,  or  month,  which  during  trie  year 
amounted  to  one  thousand  dollars,  would 
be  entitled  to  a  preference,  while  a  clerk 


who  was  paid  this  sum  in  the  form  of  a 
yearly  salary  would  be  excluded;  and. 
further,  a  traveling  salesman  who  was 
paid  a  fixed  sum  of  one  hundred  dollars 
or  five  hundred  dollars  a  month  would  be 
entitled  to  a  preference,  while  a  traveling 
salesman  who  only  earned  from  thirty  dol- 
lars to  forty  dollars  per  month  in  the  form 
of  commissicms  would  be  excluded.  It  is 
plain,  therefore,  that  *  wages '  must  be 
construed  in  its  broader  and  more  general 
sense  as  meaning  compensation  for  serv- 
ices rendered,  since  to  hold  other\*'ise 
would  lead  to  glaring  inconsistencies  and 
manifest  injustice."  See  to  same  effect 
In  re  New  England  Thread  Co.,  154  Fed. 
742. 

In  Thayer  v.  Mann,  (1848)  2  Cush. 
(Mass.)  371,  holding  that  a  claimant  was 
entitled  to  preference  under  a  state  in- 
solvency statute  for  "labor  as  an  oper- 
ative," Mr.  Chief  Justice  Shaw  said: 
"  Nor  does  it,  we  think,  make  any  differ- 
ence, that  the  labor  was  done  on  the  work- 
man's own  premises,  by  the  job.  In  many 
of  the  large  factories  some  of  the  oper- 
atives are  paid  by  the  piece,  and  not  by 
the  week ;  it  is  a  perfectly  equitable  mode 
for  both  parties,  and  is  a  healthy  stimu- 
lus to  industry  and  skill  on  the  part  of 
the  laborer.  And  although  not  done  on 
the  employer's  premises,  the  relation  of 
employer  and  workman  exists;  the  claim 
i6  wholly  for  manual  labor,  performed 
within  the  time  limited.  It  is  within 
the  policy,  and,  we  think,  within  the 
operation  of  the  law." 

But  commissions  earned  by  an  "  inci- 
dental "  agent,  on  whom  there  was  no 
obligation  to  serve,  are  not  "  wages " 
within  the  meaning  of  the  Bankruptcy 
Law.  In  re  Waxelbaum,  (N.  D.  Ga.  1900)* 
101  Fed.  228,  4  Am.  Bankr.  Rep.  120; 
Matter  of  Smith,  (D.  C.  R.  I.  1903)  11 
Am.  Bankr.  Rep.  647. 

Whether  an  officer  or  a  ma/nager  of  a 
corporation  is  entitled  to  a  preference  in 
bankruptcy  for  his  salary  seems  to  depend 
on  whether  his  salary  is  based  on  his  posi- 
tion or  on  his  labor  as  a  workman,  serv- 
ant, or  clerk.  The  mere  fact  that  he 
may  do  some  mere  clerical  or  manual 
labor  is  not  sufticient  to  make  his  claim  for 
salary  a  preferred  one.  In  re  Newspaper 
Proprietary  Syndicate,  (1900)  2  Ch.  349; 
Ex  p.  Green,  13  Jur,  (Eng.)  275;  In  re 
Grubbs-Wiley  Grocery  Co.,  96  Fed.  183, 
2  Am.  Bankr.  Rep.  442;  In  re  Carolina 
Cooperage  Co.,  96  Fed.  950.  3  Am.  Bankr. 
Rep.  154;  In  re  H.  O.  Roberts  C>o.,  193 
Fed.  294;  In  re  C-ontinenUl  Paint  Co.. 
220  Fed.  1S9;  Arnold  v.  Knapp,  (W.  Va.) 
S4  8.  E.  895.  Compare  Caimey  u.  Back. 
(1906)  2  K.  B.  (Eng.)  746.  This  ques 
tion  was  discussed  in  In  re  Crown  Point 
Brush  Co.,  (N.  D.  N.  Y.  1912)  200  Fed. 
882,  where  it  was  said:  "If  it*  should 
appear  that  a  corporation  employs  a  clerk 
to  do  or  perform  clerical  duties  at  a  fixed 
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compensation    or    salftry,    and    also    em- 

Sowers  him  to  exercise  certain  powers  of 
irection^  supervision,  and  control  or 
management,  without  added  or  extra  com- 
pensation, he  would  be  a  clerk,  within 
xhe  meaning  of  the  law,  and  his  claim  for 
salary  would  be  entitled  to  priority;  but 
should  it  employ  him  as  clerk  to  perform 
clerical  duties  and  set'  him  to  perform 
the  duties  of  general  or  assistant  general 
manager,  and  have  the  clerical  duties  per- 
form^ by  others  he  would  not  be  a  clerk, 
and  his  wages  would  not  be  due  to  a 
clerk,  but  to  a  general  manager,  or  to  an 
assistant  general  manager,  as  the  case 
should  be.  The  law  would  not  tolerate  an 
evasion  of  that  kind.  Wages  due  the  gen- 
eral manager  of  a  business  or  corporation 
are  not  entitled  to  priority  of  payment. 
(hi  the  other  hand,  should  a  corporation 
employ  a  person  to  act  as  and  perform 
the  duties  of  general  manager  or  assist- 
ant general  manager  at  a  fixed  salary  and, 
finding  such  services  unnecessary,  set  him 
to  perform  the  duties  of  clerk,  floor 
sw^eeper,  and  furnace  tender,  he  would  be, 
in  fact,  either  a  workman  or  a  servant, 
within  the  meaning  of  the  law,  and  his 
claim  for  salary  so  earned  would  be  enti- 
tled to  priority*  He  would  have  the  right 
to  accept  the  inferior  employment  and 
perform  its  duties.  But  should  he  volun- 
tarily, while  holding  the  position  of 
assistant  general  manager,  perform  man- 
ual labor  assigned  as  part  of  his  duty,  he 
would  not  become  a  workman  or  servant, 
and  entitled  to  priority.  His  character 
would  be  determined  by  what  he  was  em- 
ployed to  do.  .  .  .  The  general  manager 
10  a  sense  works,  and  he  works  *  in  a  de- 
partment of  both  physical  and  mental 
labor.'  But  this  is  not  the  meaning  to 
he  given  to  *  workmen  *  or  *  servants,'  as 
used  in  the  Bankruptcy  Act.  Section  64, 
subd.  4.  The  treasurer  of  a  corporation 
is  supposed  to  keep  books;  and  it  is  his 
duty  to  do  so.  The  corporation  may  em- 
ploy a  clerk  or  clerks  to  assist  and  do  the 
mere  clerical  work;  but  if  it  does  not, 
and  the  treasurer  himself  makes  the  en- 
tries, keeps  the  books,  and  does  the  neces- 
sary clerical  work,  he  does  not  cease  to 
be  treasurer  and  become  a  workman,  or  a 
clerk,  or  a  servant,  within  the  meaning  of 
the  Bankruptcy  Law." 

The  president  of  a  commercial  corpora- 
tion is  not  such  a  workman  as  will  be 
entitled  to  priority  under  the  statute. 
In  re  Grubbs-Wiley  Grocery  Co.,  (W.  D. 
Mo.  ISOO)  06  Fed.  183;  In  re  Carolina 
Cooperage  Co.,  (E.  D.  N".  C.  1899)  96 
Fed.  950,  3  Am.  Bankr.  Rep.  154;  In  re 
Crown  Point  Brush  Co.,  (N.  D.  N.  Y. 
1912)    200  Fed.  882. 

A  steward  of  a  bankrupt  restaurant 
corporation,  who  was  also  a  "  dummy " 
director,  secretary,  and  stockholder  of  the 
corporation,  w^as  held  to  be  entitled  to 
priority  for  a  claim  for  services  as  stew- 
ard, no  part  of  which  was  for  services  as 


director  or  secretary.     In  re  Swain  Co., 
(N.  T).  Cal.  1912)    194  Fed.  749. 

The  treasurer  and  general  manager  of  a 
bankrupt  corporation  has  been  held  not  to 
be  entitled  to  priority  under  this  section. 
In  re  Metropolitan  Jewelry  Co.,  (S.  D.  N. 
Y.  1914)  216  Fed.  385.  See  also  Arnold  v. 
Knapp,  (W.  Va.  1915)  84  S.  E.  896, 
wherein  it  was  held  that  the  salary  of  an 
officer  or  manager  of  a  corporation  is  not 
the  debt  or  claim  of  a  wage-earner  pro- 
tected by  the  Bankruptcy  Act. 

The  personal  representative  of  a  stock' 
holder  in  a  bankrupt  corporation,  who  has 
charge  of  its  office  in  the  absence  of  the 
manager,  is  not  entitled  to  the  priority 
allowed  imder  this  section.  In  re  Metro- 
politan Jewelry  Co.,  (S.  D.  N.  Y.  1914) 
216  Fed.  384. 

General  manager  of  business. — "  Serv- 
ant "  does  not  include  the  general  manager 
of  a  business.  Blessing  v.  Blanchard,  (C. 
C.  A.  9th  Cir.  1916)  223  Fed.  36,  where 
the  court  said :  *'  The  word  *  servants  * 
often  has  a  broad  and  inclusive  meaning, 
and  in  a  sense  it  may  be  said  to  include  all 
employes  in  the  service  of  another,  and 
also  the  officers  of  corporations.  It  is 
very  clear,  however,  that  it  is  not  used 
in  that  sense  in  the  section  under  consid- 
eration. Although  the  word  *  servant '  is 
broader  than  the  term  'house  servant,'  as 
used  in  the  Act  of  1867,  it  was  not  in- 
tended by  its  use  in  the  Act  of  1898  to 
include  all  employes;  otherwise,  there 
would  have  been  no  necessity  for  a  specific 
mention  of  workmen  or  clerks  or  salesmen. 
We  think  the  word  '  servant '  should  be 
held  to  mean  a  restricted  class  of  subordi- 
nate helpers  who  work  for  wages,  but  who 
are  not  salesmen,  workmen,  or  clerks.  We 
do  not  think  it  includes  the  manager  of  a 
business,  notwithstanding  that  he  may  also 
have  rendered  services  as  a  salesman.  Pri- 
ority  of  payment  was  intended  for  the 
benefit  only  of  those  who  are  dependent 
upon  their  wages,  and  who.  having  lost 
their  employment  by  the  bankruptcy,  would 
be  in  need  of  such  protection.  It  evidently 
was  not  thought  that  the  general  manager 
of  the  business  would  require  special  pro- 
tection. ...  In  Latta  v,  Lonsdale,  107 
Fed.  585,  57  C.  C  A.  1,  52  L.  R.  A.  479, 
the  Circuit  Court  of  Appeals  for  the 
Eightli  Circuit,  in  construing  a  statute  of 
Arkansas  which  denied  preferences  amon|f 
creditors  of  insolvent  corporations  '  except 
for  wages  and  salaries  of  laborers  and  em- 
ployes,' held  that  an  attorney  employed  by 
a  corporation  at  a  yearly  salary,  payable 
monthly,  was  not  entitled  to  the  prefer- 
ence. The  court  said  that  statutes  of  the 
character  under  consideration  were  enacted 
for  the  protection  of  wage -earners  proper, 
who  had  neither  the  position,  nor  the  op- 
portunity, nor  the  capacity  to  obtain  pay- 
ment or  securitv  for  their  services." 

Wife  and  daughter  managing  store. — 
Where  it  appeared  that  during  the  illness 
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of  the  bankrupt  his  store  was  managed 
by  his  wife  and  daughter  under  a  dctinite 
agreement  for  a  stipuhited  weekly  wage, 
their  claim  to  priority  for  their  wages  was 
allowed.  In  re  Strauch,  (1913)  208  Fed. 
842. 

The  auperimiendeni  of  a  factory  has  been 
lield  not  to  be  a  workman  or  servant,  en- 
titled to  priority  for  sums  due  to  him  as 
salary,  although  he  did  a  great  deal  of 
manual  labor.  In  re  Continental  Paint 
Co.,   (N.  D.  N.  Y.  1915)  220  Fed.  189. 

But  "  workman "  includes  the  superin- 
tendent of  the  repair  department  of  an 
automobile  company  who  has  authority  to 
hire  and  discharge  the  men  in  his  depart- 
ment but  is  subject  to  the  control  and 
direction  of  the  general  manager  of  the 
company  and  does  the  same  kind  of  work 
in  the  shop  as  do  the  men  working  under 
him.  Blessing  v.  Blanchard,  (C.  C.  A.  9th 
Cir.  1915)  223  Fed.  35. 

The  editor  of  a  newspaper  was  held  not 
to  be  a  workman,  clerk  or  seryant  whose 
wages  were  entitled  to  priority.  Matter 
of  Zotti,  23  Am.  Bankr.  Rep.  607.  But 
see  Em  p.  Chipchase,  7  L.  T.  N.  S.  (Eng.) 
290,  11  W.  R.  11. 

7'he  manager  of  a  branch  store  is  not 
"  a  workman,  clerk  or  servant,"  within 
this  section.  In  re  Greenberger,  (N.  D. 
X.  y.  1913)  203  Fed.  683,  wherein  the 
court  said :  "  The  fact  that,  as  incident 
to  the  performance  of  his  duties  as  gen- 
eral manager  of  this  store,  he  kept  it 
clean  and  did  some  clerical  duty  does  not 
change  the  character  of  his  employment. 
He  was  not  employed  to  do  that  work,  but 
to  manage  the  business,  and  he  was  paid 
for  managing  it,  and  not  for  performing 
such  menial  service  as  he  did  perform  as 
incident  to  the  management.  The  claim 
is  for  salary  and  for  salary  as  manager, 
not  for  services  as  a  clerk  or  general  work- 
man and  compensation  as  such.  ...  It 
would  hardly  do  to  hold  that  the  general 
manager  of  the  business  of  a  corporation 
or  individual,  employed  and  paid  as  such, 
becomes  entitled  to  priority,  for  the  reason 
he  incidentally  sweeps  the  floor,  dusts  the 
counters,  and  assists  in  selling  goods. 
Adopt  this  rule  and  general  managers  of 
a  business  would  be  sure  to  do  enough 
menial  work  to  bring  themselves  within 
the  section  of  the  Bankruptcy  Act  giving 
priority  to  workmen,  clerks,  salesmen,  and 
servants.** 

The  claim  of  a  manager  of  hra/noh  stores 
was  allowed  as  a  preferred  claim,  but  no 
question  as  to  the  nature  of  his  employ- 
ment seems  to  have  been  raised.  In  rt 
Andrews,  (W.  D.  N.  C.  1907)  19  Am. 
Bankr.  Rep.  441. 

But  the  manager  of  a  branch  ofjioe  of  a 
broker  in  another  city  is  not  a  "work- 
man, clerk,  or  servant,"  and  his  claim  for 
services  is  not  entitled  to  priority  on  the 
bankruptcy  of  his  employer.  In  re  Brown, 
(S.  D.  K.  Y.  1909)  171  Fed.  281,  22  Am. 
Bankr.    Rep.    496.      Compare   In  re  New 


England  Thread  Co.,   (D.  C.  R.  I.  1907) 
154  Fed.  742,  affirmed  168  Fed.  788,  89 

Vy.    Kj*    At    Aod. 

Assignee  of  wage  claim. —  In  Shropshire 
V.  Bush,  (1907)   204  U.  S.  186,  27  S.  Ct. 
178,  61  U.  S.  (L.  ed.)  436,  17  Am.  Bankr. 
Rep.  77,  the  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  certified  to  the  Supreme 
Court  for  instructions  the  following  ques- 
tion :      "  Is   an   assignee  of  a  claim   for 
wages  earned  within  three  months  before 
the  commencement  of  proceedings  in  bank- 
ruptcy against  the  bankrupt  debtor  en- 
titled to  priority  of  payment,  under  sec- 
tion 64  ( 4 )  of  the  Bankrupt  Act  when  the 
assignment    occurred    prior    to    the    com- 
mencement  of   such   bankruptcy   proceed- 
ings ?  "    This  question  was  answered  in  the 
affirmative,    Mr.    Justice    Moody   saying: 
"  The    question   certified   has   never   been 
passed  upon  by  any  Circuit  Court  of  Ap- 
peals and  in  tlie  District  Courts  the  deci- 
sions upon  it  are  conflicting.    In  re  West- 
lund,  (1900)  99  Fed.  399;  In  re  St.  Louis 
Ice  Mfg.,  etc.,  Co.,   (1906)    147  Fed.  752-, 
In  re  North  Carolina  Car  Co.,  (E.  D.  N.  C. 
1903)  127  Fed.  178,  where  the  right  of  the 
assignee   to   priority  was   deniiMl;   In  re 
Brown,  (1870)  4  Ben.  142,  4  Fed.  Cas.  No. 
1,974  [Act  of  18671;   In  re  Harmon,   (S. 
D.  W.  Va.  1903)    128  Fed.  170,  where,  on 
facts  slightly  but  not  essentially  different, 
the    iright    of    the    assignee    to    priority 
was  affirmed.  .  .  .  The  precise  inquiry  is 
whether  the  right  of  prior  payment  thus 
conferred  is  attached  to  the  person  or  to 
the  claim  of  the  wage-earner;   if  to  the 
person,  it  is  available  only  to  him,  if  to 
the  claim,  it  passes  with  the  transfer  to 
the  assignee.  ...  It  [the  statute]  nowhere 
expressly  or  by  fair  implication  says  that 
the  wases  must  be  due  to  the  earner  at  the 
time  of  the  presentment  of  the  claim,  or 
of  the  beginning  of  the  proceedings,  and 
we  find  no  warrant  for  supplying  such  a 
restriction.     Regarding,   then,   the   plain 
words  of  the  statute,  and  no  more,  they 
seem  to  be  merely  descriptive  of  the  nature 
of  the  debt  to  which  priority   is  given. 
When  one  has  incurred  a  debt  for  wages 
due  to  workmen,  clerks  or  servants,  that 
debt,  within  the  limits  of  time  and  amount 
prescribed  by  the  Act,  is  entitled  to  prior- 
ity of  payment.    The  priority  is  attached 
to  the  debt  and  not  to  the  person  of  the 
creditor;    to   the  claim   and  not   to   the 
claimant.     The   Act  does  not  enumerate 
classes  of  creditors  and  confer  upon  them 
the  privilege  of  priority  in  payment,  but, 
on  the  other  hand,  enumerates  classes  of 
debts  as  *  the  debts  to  have  priority.*  ** 

Other  cases,  besides  those  cited  in  the 
foregoing  quotation,  holding  that  an  as- 
signee of  a  wage  claim  is  entitled  to  the 
same  priority  as  his  assignor,  are:  In  re 
Dutcher,  (N.  D.  Wash.  1914)  213  Fed. 
908;  In  re  Campbell,  (E.  D.  Wis.  1900) 
102  Fed.  686,  4  Am.  Bankr.  Rep.  535: 
In  re  Fuller,  (S.  D.  W.  Va.  1907)  152 
Fed.  638,  18  Am.  Bankr.  Rep.  443;  United 
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Surety  Co.  t?.  Iowa  Mfg.  Co.,  (C.  C.  A.  8th 
Cir.  1910)  179  Fed.  55;  Matter  of  Lang- 
ley,  (W.  D.  WiB.  1910)  24  Am.  Bankr. 
Rep.  69. 

"The  dootrme  of  subrogation  is  recog- 
nized in  section  574  of  the  Bankrupt^ 
Act  and  General  Order  21,  par.  4,  pro- 
viding for  proof  of  the  claim  of  a  person 
contingently  liable  and  his  subrogation  to 
the  rights  of  a  creditor.  A  preference  is 
a  right  which  a  surety  may  obtain  by 
subrogation."  In  re  Dutcher,  (N.  D. 
Wash.  1914)  213  Fed.  908,  holding  that  a 
surety  company  on  a  municipal  contract- 
or's bond  conditioned  that  the  wages  of 
workmen  should  be  paid,  haying  obtained 
an  assignment  of  workmen's  claims,  was 
not  deprived  of  the  right  of  subrogation 
on  the  ground  that  a  contract  of  surety- 
ship makes  the  surety  primarily  liable  to 
the  creditor,  for  as  to  the  principal  the 
surety  is  only  collaterally  liable. 

A  person  furnishing  money  to  pay  the 
wages  of  the  bankrupt's  employees  is  not 
an  assignee  and  is  not  entitled  to  be  sub- 
rogated to  the  right  of  preference  given 
to  the'  employees  unless  he  stands  in  the 
position  of  surety  to  the  workmen.    In  re . 
North  Carolina   Car   Co.,    127   Fed.    178; 
In  re  Paulson,  Betts  Scr.  Bk.  75,  19  Fed. 
Cas.  No.  10,849.     See  also  In  re  General 
Automobile,   etc.,    Co.,    133    Fed.    625,   66 
C.  C.  A.  496;  In  re  St.  Louis  Ice  Mfg., 
etc.,  Co.,  147  Fed.  752.    In  United  Surety 
Co.  V.  Iowa  Mfg.  Co.,   (C.  C.  A.  8th  Cir. 
1910)   179  Fed.  65,  the  court,  in  applying 
the  rule,  said :     "  In  this  case  there  was 
no  assignment  of  the  claims  and  none  was 
intended  by  the  parties.    The  transaction 
consisted  simply  in  the  Abadie  Company 
borrowing  money  from  the  surety  company 
to  pay  a  debt  which,  as  between  the  bor- 
rower and  lender,  was  alone  owed  by  the 
former,  and  instead  of  buying  the  claims 
from  the  laborers,  and  thereby  securing 
some  equitable  right  as  against  the  prin- 
cipal   debtor,    the    surety    company    took 
what  it  conceived  to  be  ample  security  for 
the  loan,  turned  over  the  money  to  the 
borrower,  and  with  it  the  latter  paid  and 
extinguished  its  own  debt  to  the  laborers. 
Their  claims,  therefore,  were  not  at  tiie 
time   bankruptcy  proceedings   were   insti- 
tuted against   the  borrower,  '  wages  due 
the  worluqen '  within  the  meaning  of  sec- 
tion   646     (4)    of    the    Bankruptcy    Act. 
Neither  were  they  assigned  claims  of  that 
kind  entitling  the  assignee  to  stand  in  the 
shoes  of  the  laborers.    To  allow  the  surety 
company,  in  view  of  these  facts,  to  be  sub- 
rogated   to    the    rights    of    the    laborers 
against  the  estate  of  the  bankrupt  would 
give  it  a  right  which   it  never  intended 
to  secure.    The  fact  that  it  took  security 
for  this  item  of  $1,071.50,  as  well  as  the 
advantage  it  gained  with   respect  to  its 
other  dealings  with  its  principal,  rendem 
it,  in  our  opinion,  entirely  inequitable  to 
now,   when    other   creditors'    rights    have 
intervenedi   allow  it  to  change  its  hold. 


Subrogation  is  not  a  matter  of  strict  right 
but  purely  equitable  in  its  nature,  depend- 
ent upon  the  facts  and  circumstances  of 
each  particular  case." 

Where  there  is  an  agreement  between 
the  bankrupt  and  a  third  person  whereby 
the  third  person  agrees  to  honor  time 
checks  or  orders  in  payment  for  supplies 
furnished  the  workmen,  the  time  checks  or 
orders  do  not  amount  to  such  an  assign- 
ment of  wages  as  to  give  the  holder  the 
right  as  a  claimant  of  wages  entitled  to  a 
preference.  Matter  of  Erie  Rolling  Mill 
Co.,  1  Fed.  685;  Browder  t?.  Hill,  136  Fed. 
821,  69  C.  0.  A.  499;  Bell  17.  Arledge,  192 
Fed.  837,  113  C.  C.  A.  161;  Bell' r.  Ar- 
ledge, (5th  Cir.  1914)  219  Fed.  675,  135 
C.  C.  A.  347;  Stewart  v,  McLeod,  222 
Fed.  253,  138  C.  C.  A.  75 ;  In  re  McGowin 
Lumber  Co.,  (8.  D.  Ala.  1916)  223  Fed. 
553. 

Proof  of  oloMn  by  assignee, —  General 
Order  No.  21,  par.  3,  provides  fwr  proof 
of  claims  by  assignees.  See  also  section 
57  and  note  thereto. 

Order  of  priority  —  Olaims  of  United 
States. —  Claims  for  labor  have  priority 
even  over  claims  of  the  United  States, 
other  than  taxes.  Guarantee  Title  &  Trust 
Co.  V.  Title  Guaranty  &  Surety  Co.,  (IP  12) 
224  U.  S.  152,  32  S.  Ct.  457,  56  U.  S. 
(L.  ed.)   706. 

Preference  or  lien  tinder  state  statute. — 
There  is  a  line  of  cases  holding  tliat  the 
priority  given  claimants  under  section  645, 
clause  4,  of  the  Bankruptcy  Act  is  un- 
affected by  any  rights  which  may  be 
given  by  section  64b,  clause  5,  or  by  sec- 
tion 67d,  which  provides  that  liens  ac- 
quired under  state  laws  are  not  affected 
by  bankruptcy.  In  re  Rouse,  91  Fed.  9ft, 
63  U.  S.  App.  570,  33  C.  C.  A.  366 ;  In  re 
Tebo,  101  Fed.  419,  4  Am.  Bankr.  Rep. 
235;  In  re  Shaw,  109  Fed.  782,  6  Am. 
Bankr.  Rep.  501 ;  In  re  Slomka,  122  Fed. 
630,  58  C.  C.  A.  222 ;  In  re  McDavid  Lum- 
ber Co.,  190  Fed.  99,  affirmed  193  Fed. 
647;  In  re  Crown  Point  Brush  Co.,  (N.  D. 
N.  Y.  1912)  200  Fed.  889,  holding  that 
the  fact  that  in  dealing  with  workmen, 
clerks,  traveling  or  city  salesmen,  and 
servants,  the  state  law  may  be  broader 
and  more  liberal  than  the  Bankruptcy 
Act  is  not  warrant  for  enlarging  the 
priority  given  those  classes  by  such  Act. 
See  also  In  re  Lewis,  99  Fed.  935;  In  re 
Erie  Lumber  Co.,  150  Fed.  817;  In  re 
Crawford  WoUen  Co.,  218  Fed.  951 ;  Mat- 
ter of  Strickland,  (S.  D.  Ga.)  20  Am. 
Bankr.  Rep.  923.  Concluding  a  discussion 
of  the  reason  for  the  rule  above  stated  it 
was  said  in  the  case  of  In  re  Rouse,  91 
Fed.  96,  63  U.  S.  App.  570,  33  C.  C.  A. 
356 :  "  It  is  not  to  be  supposed  —  unless 
the  language  of  the  Act  clearly  so  speaki^ 
—  that  the  Congress  intended  that  in  the 
administration  of  the  Act  there  should 
be  a  marked  contrariety  in  the  priority  of 

{>ayment  of  labor  claims  dependent  upon 
ocality.    It  is  an  elementary  principle  of 
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construction  that  where  th«re  are  in  one 
act  or  in  several  acts  contemporaneously 
passed  specific  provisions  relating  to  a 
particular  subject,  they  will  govern  in  re- 
spect to  that  subject  as  against  general 
provisions  contained  in  the  same  act.  .  .  . 
Our  conclusion  is  that  Congress  having 
spoken  specifically  to  the  subject  of  prior- 
ity of  payment  of  labor  clamis,  what  it 
has  said  upon  that  subject  expresses  the 
particular  intent  of  the  lawmaking  power, 
and  that  provision  is  not  to  be  tolled  or 
enlarged  by  any  general  prior  or  subse- 
quent provision  in  that  Act.  That  which 
is  given  in  particular  is  not  affected  by 
general  worcb.  So  that  the  statute  pro- 
viding for  the  priority  of  payment  of  debts 
referred  to  in  clause  6  must  be  construed 
to  mean  other  debts  and  different  debts 
than  those  specified  in  clause  4."  See  to 
the  same  effect  In  re  Shaw,  109  Fed.  782; 
In  re  Slomka,  122  Fed.  630,  58  0.  C.  A. 
222.  In  the  case  of  In  re  Tebo,  101  Fed. 
419,  4  Am.  Bankr.  Rep.  295,  in  applying 
this  rule  it  was  held  that  all  wages  due 
to  workmen,  clerks,  or  servants,  which 
have  been  earned  within  three  months  be- 
fore the  date  of  the  commencement  of 
bankruptcy  proceedings,  not  to  exceed  three 
hundred  dollars  to  each  claimant,  must  be 
allowed  and  paid  out  of  the  bankrupt's 
estate  before  the  funds  arising  therefrom 
can  be  applied  to  the  discharge  of  liens 
against  the  estate.  See  to  the  same  effect. 
In  re  Erie  Lumber  Co.,  160  Fed.  817;  In 
re  Blackstaff  Engineering  Co.,  (S.  D.  Qa.. 
1912)  200  Fed.  1019,  holding  that  labor 
claims  are  entitled  to  "  priority  over  the 
claims  of  all  other  creditors;"  In  re  Craw- 
ford Wollen  Co.,  218  Fed.  951.  And  in 
the  case  of  In  re  Crawford  Wollen  Co., 
218  Fed.  951,  it  was  held  that  a  claim  for 
wages  was  entitled  to  preference  only  to 
the  extent  of  three  hundred  dollars  regard- 
less of  state  statutes  to  the  contrary. 

There  is  another  line  of  cases  holding 
that  where  valid  liens  have  been  obtained 
under  state  laws,  the  priority  of  claims 
for  wages  will  be  determined  with  refer- 
ence to  the  priority  given  by  the  state 
statutes.  This  rule  is  based  on  the  theory, 
that  clauses  4  and  5  of  section  646  of  the 
Bankruptcy  Act  relate  exclusively  to  the 
subject  of  priority  of  payment  arising 
among  those  claims  which  would  in  the 
absence  of  those  clauses  stand  on  terms 
of  equality  before  the  law  as  general  un- 
secured claims  and  do  not  affect  those 
claims  which  are  recognized  as  valid  by 
section  67d.  In  re  Kerby-Dennis  Co.,  95 
Fed.  116,  36  C.  C.  A.  677,  2  Am.  Bankr. 
Rep.  402,  aifirming  94  Fed.  818,  2  Am. 
Bankr.  Rep.  218;  In  re  Emslie,  102  Fed. 
291,  42  C.  C.  A.  350;  In  re  Laird,  109 
Fed.  550,  48  C.  C.  A.  538,  6  Am.  Bankr. 
Rep.  1;  In  re  Lawler,  110  Fed.  135;  In  re 
Proudfoot,  (N.  D.  W.  Va.  1909)  173  Fed. 
733;  In  re  Yoke  Vitrified  Brick  Co.,  (D.  C. 
Kan.  1910)  180  Fed.  235;  In  re  Rose,  1 
Am.    Bankr.    Rep.    68.     See   also   In   re 


Burton  Bros.  JS^ifg.  Co.,  134  Fed.  l.*)?,  and 
the  note  to  section  64 b  (5).  Compare 
In  re  I.  Rheinstrom,  etc.,  Co.,  207  Fed. 
119. 

In  the  case  of  In  re  Proudfoot,  (N.  D. 
W.  Va.  1909)  173  Fed.  733,  the  court  said: 
"  The  master  erred  when  he  held  that  it 
was  the  intention  of  the  Congress  to  so 
legislate  that  the  wages  due  to  laborers 
should  be  given  priority  over  the  secured 
debts  of  tlie  bankrupt,  as  the  Bankrupt 
Law  only  provides  that  such  claims  shall 
have  priority  out  of  the  estate  of  the 
bankrupt,  or,  applying  the  evident  pur- 
pose of  the  Act  to  this  case,  the  wages 
due  to  the  creditors  of  Proudfoot,  earned 
within  three  months  before  the  date  of 
the  commencement  of  the  bankrupt  pro- 
ceedings against  him,  were  entitled  to 
priority  over  other  debts  not  out  of  the 
funds  derived  from  the  sale  of  his  prop- 
erty, but  out  of  such  sum  as  remained 
after  the  satisfaction  of  the  debts  duly 
secured  by  liens  lawfully  existing  at  the 
time  the  bankruptcy  proceedings  were  in- 
stituted. To  hold  otherwise  would  be  to 
disregard  the  plain  intent  of  the  Bank- 
.  rupt  Law,  would  treat  as  null  and  void 
the  existing  provisions  of  the  West  Vir- 
ginia statutes,  and  would  place  in  jeop- 
ardy the  validity  of  the  liens  of  deed  of 
trust,  of  mortgages,  and  of  those  reserved 
to  secure  impaid  purchase  money  hereto- 
fore universally  recognized  as  efficacious 
and  as  essential  to  the  protection  of  the 
business  transactions  and  commercial  pros- 
perity of  the  country.  The  trust^  of 
Proudfoot  came  into  the  possession  of  the 
bankrupt's  property,  subject  to  all  the 
equities  existing  against  it,  and  he  is  re- 
quired by  the  law  to  respect  the  liens 
with  which  he  found  it  incumbered."  To 
the  same  effect  see  In  re  City  Trust  Co., 
121  Fed.  706,  68  C.  C.  A.  126;  In  re  Miil- 
hauser  Co.,  (C.  C.  A.  6th  Cir.  1903)  121 
Fed.  629,  10  Am.  Bankr.  Rep.  231 ;  In  re 
Meis,  (W.  D.  Ky.  1907)  18  Am.  Bankr. 
Rep.  104.  In  the  case  of  In  re  Kerby- 
Dennis  Co.,  95  Fed.  116,  36  C.  C.  A.  677, 
2  Am.  Bankr.  Rep.  402,  affirming  94  Fed. 
818,  2  Am.  Bankr.  Rep.  218,  the  rule  was 
applied  as  between  clainuints  for  wages 
due  for  labor  by  giving  a  preference  to 
those  claimants  who  had  perfected  their 
lien  under  the  state  law.  And  in  the  case 
of  In  re  Laird,  109  Fed.  550,  48  C.  C.  A. 
538,  6  Am.  Bankr.  Rep.  1,  a  state  stat- 
ute giving  a  prior  lien  to  laborers  and 
employees  on  the  appointment  of  a  re- 
ceiver was  given  effect  in  a  bankruptcy 
proceeding  which  superseded  a  state  re- 
ceivership. So  in  the  case  of  In  rt 
Cramond,  (N.  D.  N.  Y.  1906)  145  Fed. 
966,  the  rights  of  an  assignee  of  a  pav- 
ing contract,  the  assignment  being  made 
to  secure  advances  to  the  bankrupt  for 
the  purpose  of  performing  the  contract, 
were  held  to  be  prior  to  the  rights  of 
labor  creditors  who  had  not  perfected  their 
liens  under  the  state  statute.    In  the  case 
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of  In  re  Byrne,  97  Fed.  762,  the  queetion 
was  not  discussed,  but  a  lien  for  wages  of 
a  clerk  or  employee  was  held  to  be  prior 
to  a  landlord's  lien  on  the  ground  that 
under  the  laws  of  Iowa  preference  must  be 
given  in  insolvency  proceedings  to  wages 
due  employees  over  a  statutory  lien  for 
rent. 

Waivei  of  or  estoppel  to  claim  prefer- 
ence.— A  claimant  for  wages  due  may  be 
estopped  to  assert  the  priority  of  his  claim 
by  the  operation  of  a  contract  inconsist- 
ent with  the  conventional  obligation  of  an 
employer.  Thus  where  a  clerk  allowed  his 
employer  to  retain  from  his  wages  weekly 
a  certain  amount,  the  total  to  be  subse- 
quently repaid  or  used  for  the  clerk's 
benefit,  it  was  held  that  the  clerk  could 
not  claim  priority  for  this  amount  as 
wages,  since,  by  the  agreement  between 
liimself  and  his  employer,  it  had  become 
a  debt  of  another  kind.  In  re  Flick, 
(1900)    105  Fed.  503. 

But  in  Ex  p.  Cooper,  26  Ch.  D.  (Eng.) 
693,  51  L.  T.  N.  S.  374,  it  was  held  that 
sums  which  were  deducted  from  the  wages 
of  the  workmen  for  a  "doctor's  fund," 
and  a  "  reading-room  fund "  but  which 
were  not  applied  to  those  purposes,  were 
not  payments  of  wages  and  were  recover- 
able as  preferred  claims  by  the  workmen. 

A  claim  hosed  solely  on  notes  and  mort- 
gageSy  as  it  was  originally,  cannot,  upon 
being  rejected  on  the  groimd  that  the  notes 
and  mortgages  are  fraudulent,  be  accepted 
as  a  claim  for  wages.  In  re  Hemstreet, 
(X.  D.  la.  1903)  139  Fed.  958,  where  the 
court  said:  "The  equity  of  the  situa- 
tion is  not  such  as  to  require  the  court 
to  place  the  claimant  in  any  other  posi- 
tion than  that  he  assumed  in  filing  his 
claim,  and  that  is  as  the  payee  of  the 
notes  secured  by  the  fraudulent  mortgage." 

Effect  of  judgment  on  priority. — ^A  clerk 
in  the  store  of  a  bankrupt,  having  a  claim 
against  the  bankrupt  for  wages  earned 
within  the  three  months  before  bank* 
ruptcy,  obtained  a  judgment  for  such 
claim  and  other  claims  within  four  months 
before  the  bankruptcy,  the  bankrupt  being 
then  insolvent.  It  was  held  that  he  did 
not  thereby  lose  his  priority,  as  the  orig- 
inal wage  claim  could  be  proved  as  an 
unsecured  debt.  In  re  Anson,  (1899)  101 
Fed.  698. 

Assignee's  preference  lost  hy  novation, — 
One  who  has  acquired  labor  claims  by  as- 
signment "  must  not  novate  the  debt  nor 
merge  it  with  other  debts,  or  take  from 
the  debtor  new  obligations  and  securi- 
ties therefor  wholly  due  and  payable  to 
him."  In  re  Fuller,  (S.  D.  W.  Va.  1907) 
152  Fed.  538,  18  Am.  Bankr.  Rep.  443, 
denying  priority  to  a  claim  consisting  of 
a  note  and  a  duebill  executed  by  the 
bankrupt  to  the  claimant  in.  return  for 
various  duebills  and  "  labor  scrip  checks  " 
issued  by  the  bankrupt  to  laborers  and 
assigned  by  the   latter  to  the  claimant. 


Applicatioii  of  payments. —  A  wage 
claimant,  to  whom  wages  were  owing  on 
a  running  account,  is  not  required  to  credit 
payments  made .  to  him  within  the  last 
tliree  months  to  reduce  wages  earned 
within  that  period,  but  is  entitled  to 
credit  all  the  payments  to  the  earlier  items 
of  the  account.  In  re  Van  Wert  Mach. 
Co.,  (D.  C.  Mass.  1910)  186  Fed.  607.  See 
also  In  re  Flick,  (S.  D.  Ohio  1900)  105 
Fed.  503,  5  Am.  Bankr.  Rep.  465;  In  re 
Andrews,  (W.  D.  X.  C.  1907)  19  Am. 
Bankr.  Rep.  441;  Matter  of  Mclntyre,  (S. 
D.  Miss.  1908)   21  Am.  Bankr.  Rep.  588. 

Time  of  earning  wages  —  Before  filing 
petition. — ^A  claim  for  wages,  in  order  to 
be  entitled  to  the  priority  accorded  by  the 
statute,  must  have  been  earned  within  the 
three  months  preceding  the  commencement 
of  the  proceedings  in  bankruptcy.  In  re 
Rouse,  (C.  C.  A.  7th  Cir.  1899)  91  Fed. 
96,  1  Am.  Bankr.  Rep.  234,  reversing 
(N.  D.  HI.  1899)  91  Fed.  614,  1  Am. 
Bankr.  Rep.  23^1;  In  re  Flick,  (S.  D.  Ohio 
1900)  105  Fed.  503,  5  Am.  Bankr.  Rep. 
465;  In  re  B.  H.  Gladding  Co.,  (D.  C. 
R.  I.  1903)  120  Fed.  709,  9  Am.  Bankr. 
Rep.  700;  In  re  Slomka,  (C.  C.  A.  2d 
Cir.  1903)  122  Fed.  630,  9  Am.  Bankr. 
Rep.  635;  In  re  Burton  Bros.  Mfg.  Co., 
(N,  D.  la.  1905)  134  Fed.  157,  14  Am. 
Bankr.  Rep.  218;  In  re  ^untenbu^g,  (E. 
D.  N".  Y.  1907)  153  Fed.  768,  18  Am. 
Bankr.  Rep.  697;  In  re  McGowin  Lumber 
Co.,  (S.  D.  Ala.  1915)  223  Fed.  553.  See 
also  In  re  Dunn,    (1910)    181   Fed.   701. 

Commissions. — Where  a  salesman  sells 
goods  on  commission,  with  an  agreement 
that  the  commissions  are  not  to  be  paid 
until  the  goods  sold  are  paid  for,  his  com- 
missions are  not  "earned"  imtil  pay- 
ment is  made  for  the  goods,  and  conse- 
quently where  a  sale  is  made  by  a  sales- 
man for  a  bankrupt,  more  than  thiec 
months  before  bankruptcy,  but  the  goods 
are  paid  for  within  three  months,  the  com- 
missions of  the  agent  are,  under  this  sec- 
tion, entitled  to  priority.  In  re  National 
Marble  &  Granite  Co.,   (N.  D.  Ga.  1913) 

206  Fed.  185.  .        . 

The  commencement  of  a  proceeding  tn 
bankruptcy  fixes  the  rights  of  the  parties 
in  determining  whether  wages  were  earned 
within  the  period  entitling  them  to  prior- 
ity. Ex  p.  Fox,  17  Q.  B.  B.  (Eng.)  4; 
In  re  Waties,  39  Fed.  264.  See  also  In 
re  Photo  Electrotype  Engraving  Co.,  155 
Fed.  684,  19  Am.  Bankr.  Rep.  94.  Com- 
pare In  re  Rouse,  (N.  D.  111.  1899)  91 
Fed.  514,  1  Am.  Bankr.  Rep.  231,  holding 
that  the  three  months  is  to  be  computed 
from  the  time  the  bankrupt  suspended 
business,  and  not  from  the  time  the  peti- 
tion was  filed. 

In  the  case  of  In  re  Waties,  39  Fed. 
264,  it  was  seid :  "  When  it  is  considered 
that  these  claims  are  highly  favored  by 
the  Act,  being  in  the  same  category  with 
the  expenses  attending  the  proceedings, 
and  with  debts  due  the  public,  coming  next 
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ufter  these  last,  a  construction  making 
them  a  dead  letter  in  so  many  instances 
cannot  be  the  correct  one.  Proceedings  in 
involuntary  bankruptcy  generally  come  on 
the  respondents  suddenly,  and  without 
warning.  No  time  is  given  for  prepara- 
tion. The  business  is  shut  down  at  once, 
and  all  operators  and  laborers,  a  class  who 
live  from  day  to  day,  are  thrown  out  with- 
out resources.  The  purpose  of  this  pro- 
vision is  to  protect  them.  The  literal 
construction  defeats  this  intent.  Again, 
everything  relates  back  to  the  filing  of 
the  petition.  Only  debts  existing  then 
are  provable,  and  no  claims  can  be  paid 
out  of  the  assets  which  did  not  exist 
at  that  time.  So  these  petitioners  are 
without  remedy.  Pending  the  proceed- 
ings they  cannot  sue  their  claims,  and 
if  they  did,  and  the  adjudication  be 
subsequently  declared,  their  action  would 
be  nugatory.  See  cases  collected  by 
Bump  on  Bankruptcy,  172.  The  true 
.  construction  of  this  section  is  that  in 
computing  the  time  the  period  interven- 
ing between  the  institution  of  the  proceed- 
ings and  the  final  adjudication  must  be 
disregarded."  But  in  the  case  of  In  re 
Wells,  4  Fed.  68,  a  bankrupt  filed  a  pe- 
tition in  bankruptcy  and  before  it  was 
acted  on  he  submitted  to  his  creditors  a 
proposition  for  composition  which  was  ac- 
cepted by  them  and  confirmed  by  the  court. 
The  composition  was  afterwards  set  aside 
because  of  the  default  of  the  bankrupt.  It 
was  held  that  wages  earned  while  the  com- 
position was  in  force  were  entitled  to 
priority. 

Wages  aooruing  during  vacation. — ^Where 
the  contract  of  employment  provides  for 
the  payment  of  wages  during  vacation, 
wages  during  a  vacation  taken  within  three 
months  before  bankruptcy  are  to  be  pre- 
ferred and  a  clause  in  the  contract  that 
the  wages  for  vacation  may  subsequently 
be  forfeited  by  the  severance  of  the  rela- 
tion of  employer  and  employee  has  no  ap- 
plication to  the  contingency  of  bankruptcy. 
In  re  B.  H.  Gladding  Co.,  (D.  C.  R.  I. 
1903)  120  Fed.  709,  9  Am.  Bankr.  Rep. 
700,  where  the  court  said :  "  It  was  obvi- 
ously not  the  purpose  of  this  clause  to 
make  a  distinction  between  wages  due 
which  have  been  earned  and  wages  due 
which  have  not  been  earned;  but  merely 
to  limit  the  priority  to  wages  owing 
which  had  accrued  within  a  limited  period. 
The  relation  of  the  parties  as  employer 
and  employed  was  not  affected  by  the  fact 
that  the  employer  voluntarily  released  the 
clerk  from  the  obligation  to  perform  serv- 
ices during  a  vacation  period.  To  attempt 
distinction  between  wages  due  which  are 
earned    and    wages    due    which    are    not 


earned,  by  an  inquiry  into  the  amount  of 
work  done  by  the  wage-earner,  would  he 
entirely  impractical." 

Where  only  a  part  of  a  daim  against  a 
bankrupt  for  labor  was  for  services  per- 
formed within  three  months  prior  to  the 
commencement  of  the  bankruptcy  proceed- 
ings, it  was  held  that  the  claimant  was 
entitled  to  priority  only  for  such  part  as 
was  earned  within  the  three  months 
period.  In  re  Burton  Bros.  Mfg.  Co., 
(N.  D.  la.  1906)  134  Fed.  157,  14  Am. 
Bankr.  Rep.  218. 

Wages  earned  after  fUing  petition. —  In 
In  re  Gerson,  (E.  D.  Pa.  1899)  1  Am. 
Bankr.  Rep.  251,  it  was  said:  "While 
it  is  probable  that  all  of  these  sums  were 
not  earned  before  the  commencement  of 
proceedings,  and  may  not  therefore  be 
within  the  letter  of  the  clause  (4)  of  sec- 
tion 64,  it  would  be  a  great  hardship  to 
exclude  such  claimants,  who  were  witaout 
notice  of  the  filing  of  the  petition,  from 
this  right  of  priority,  and  such  literal 
interpretation  would  not  be  wlJiin  the 
spirit  of  the  usual  legislation  on  the  sub- 
ject, in  which  the  purpose  to  folly  protect 
such  creditors  is  always  apparent.'' 

Wages  for  labor  in  prssenration  of  es- 
tate.—  It  seems  that  the  claim  for  wages 
of  one  who  has  been  engaged  in  preserving 
the  property  of  the  bai^rupt  estate  or 
whose  work  has  contributed  to  enhance 
the  assets  of  the  estate  is  superior  to  all 
other  claims.  In  re  Erie  Luntber  Co.,  150 
Fed.  817 ;  In  re  Blackstaff  Engineering  Co., 
200  Fed.  1019.  Compare  Thomas  i;.  Wil- 
liams, 3  N.  &  M.  545,  1  A.  &  E.  685,  28 
E.  C.  L.  180,  3  L.  J.  K.  B.  212.  In  the 
case  of  In  re  Erie  Lumber  Co.,  supra,  it 
was  said :  "  Under  the  Bankruptcy  Law 
of  the  United  States  every  laborer  who 
actually  labors  under  the  authority  of  the 
court  for  the  preservation  or  enhancement 
of  the  fund  or  property  im  eustodia  legis 
is  entitled  as  to  that  estate  to  an  equitable 
lien  equivalent  in  effect  to  that  of  a  bona 
fide  purchaser  without  notice.  To  express 
it  otherwise,  a  laborer,  who  by  order  of 
the  court  is  employed  on  property  in  the 
hands  of  the  court,  as  to  the  existent 
values  in  hand,  will  be  paid  by  the  court 
for  the  value  of  his  services  rendered  to 
that  property  to  which  the  liens  of  the 
creditors  attach,  and  for  the  benefit  of 
which  his  services  were  rendered." 

The  amount  of  a  wage  claim  allowable 
in  bankruptcy  is  governed  by  clause  (4), 
and  not  by  clause  (5),  of  section  645.  In 
re  Shaw,  (E.  D.  Pa.  1901)  109  Fed.  782, 
6  Am.  Bankr.  Rep.  601;  In  re  Slomka,  (C. 
C.  A.  2d  Cir.  1903)  122  Fed.  630,  9  Am. 
Bankr.  Rep.  635. 


(5)  [Debts  owing  to  person  entitled  to  priority.]  debts  owing  to  any 
person  who  by  the  laws  of  thn  States  or  the  United  States  is  entitled  to 
priority.  [  {1898)  30  Stat.  L.  563.] 
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section  67d. 
Trustee's   title   as   subject   to   valid 
liens,  etc.,  see  the  several  subdivi- 
sions of  section   70a. 

The  amendment  of  section  47a  (a)  in 
zgxo  does  not  attempt  to  repeal  or  alter 
section  64  of  the  Bankruptcy  Act,  which 
regulates  the  order  of  distribution  of  as- 
sets, nor  does  it  change  clause  5  of  that 
sec^on,  which  provides  that  "  debts  owing 
to  any  person  who  by  the  laws  of  the 
states  or  the  United  States  is  entitled  to 
priority"  shall  be  given  priority  in  the 
distribution  of  the  bankrupt's  estate  next 
after  those  claims  which  are  given  priority 
by  previous  clauses  of  the  section.  In  re 
Lausman,  (W.  D.  Ky.  1910)  183  Fed.  647. 

Recognition  of  local  law  constitutionaL 
—  The  recognition  of  the  local  law  by  the 
Bankruptcy  Act  does  not  render  the  Act 
void  as  an  attempt  by  Congress  unlawfully 
to  delegate  its  legislative  power.  Hanover 
Nat.  Bank  t%  Moyses,  (1902)  186  U.  S. 
181,  22  S.  Ct.  857,  46  U.  S.  (L.  ed.)  1113, 
8  Am.  Bankr.  Rep.  1. 

The  controlling  principle  of  construction 
applicable  to  section  645  (6)  is  that  the 
creditor  e^all  be  allowed  the  same  priority 
•inder  the  Bankruptcy  Act  which  he  would 
have  had  if  such  Act  had  not  superseded 
the  state  laws  jspoverning  the  distribution 
of  the  estates  of  insolvent  debtors.  In  re 
Jones,  (W.  D.  Mich.  1907)  151  Fed.  108, 
18  Am.  Bankr.  Rep,  206;  In  re  Yoke  Vitri- 
fied Brick  Co.,  (D.  C.  Kan.  1910)  180  Fed. 
235. 

But  the  state  statute  has  no  application 
to  enlarge  the  priority  given  by  the  Bank- 
ruptcy Act  to  a  certain  class  of  cliLims  or 
claimants.  In  re  Crown  Point  Brush  Co., 
(N.  D.  N.  Y.  1912)  200  Fed.  882. 

Priorities  accorded  hy  state  or  federal 
laws. —  Section  64 b  (5),  in  providing  for 
the  pa>Tnent  of  debts  in  accordance  with 
the  priorities  recognized  by  the  laws  of  the 
state  or  the  United  States,  is  clearly  an 
adoption  of  those  laws,  at  least  in  so  far 
as  they  do  not  conflict  with  the  Bank- 
ruptcy liaw.  Therefore,  whatever  claims 
are  entitled  to  priority  of  payment  under 
the  state  or  federal  statutes  and  decisions 
will  also  be  entitled  to  such  priority  of 
payment  in  bankruptcy  proceedings.  Globe 
Bank,  etc.',  Co.  of  Pailucah  v,  Martin, 
(1915)  236  U.  S.  288,  35  S.  Ct.  377,  69 
U.  S.  (L.  ed.)  583,  affirming  (C.  C.  A.  6th 
Cir.  1912)  201  Fed.  31;  Courtney  v.  Fidel- 
ity Trust  Co.,  (C.  0.  A.  6th  Cir.  1914)  219 
Fed.  57;   Hanover  Nat.  Bank  v,  Moyses, 

(1902)  186  U.  S.  181,  22  S.  Ct.  867,  46 
U.  S.  (L.  ed.)  1113,  8  Am.  Bankr.  Rep.  1; 
Randolph  v.  Scruggs,  ( 1903)  190  U.  S.  533, 
23  S.  Ct.  710,  47  U.  S.  (L.  ed.)  1165,  10 
Am.  Bankr.  Rep.   1;   Hutchinson  v.  Otis, 

(1903)  190  U.  S.  552,  23  S.  Ct.  778,  47 
U.  S.  (L.  ed.)  1179,  10  Am.  Bankr.  Rep. 
135,  affi4-ming  (C.  C.  A.  1st  Cir.  1902)  116 
Fed.  937.  8  Am.  Bankr.  Rep.  382;  In  re 


Byrne,  (S.  D.  la.  1899)  97  Fed,  762,  3 
Am.  Bankr.  Rep.  268;  In  re  Falls  City 
Shirt  Mfg.  Co.,  (D.  C.  Ky.  1899)  98  Fed. 
592,  3  Am.  Bankr.  Rep.  437;  In  re  Lewis, 
(D.  C.  Mass.  1900)  99  Fed.  935,  4  Am. 
Bankr.  Rep.  51;  In  re  Tebo,  (D.  C.  W.  Va. 
1900)  101  Fed.  419,  4  Am.  Bankr.  Rep. 
235;  In  re  Worcester  County,  (C.  C.  A. 
Ist  Cir.  1900)  102  Fed.  808,  4  Am.  Bankr. 
Rep.  497;  In  re  Beaver  Coal  Co.,  (D.  C. 
Ore.  1901)  107  Fed.  98,  6  Am.  Bankr.  Rep. 
404;  In  re  Laird,  (C.  C.  A.  6th  Cir.  1901) 
109  Fed.  560,  6  Am.  Bankr.  Rep.  l-.  In  re 
Matthews,  (W.  D.  Ark.  1901)  109  Fed. 
603,  6  Am.  Bankr.  Rep.  96 ;  In  re  Daniels, 
(D.  C.  R.  L  1901)  110  Fed.  745,  6  Am. 
Bankr.  Rep.  699 ;  In  re  West  Norfolk  Lum* 
her  Co.,  (E.  D.  Va.  1902)  112  Fed.  767,  7 
Am.  Bankr.  Rep.  648;  In  re  Crow,  (W. 
D.  Ky.  1902)  116  Fed.  110,  7  Am.  Bankr. 
Rep.  645;  Summers  v.  Abbott,  (C.  C.  A. 
8th  Cir.  1903)  122  Fed.  36,  10  Am.  Bankr. 
Rep.  254;  In  re  Prince,  (M.  D.  Pa.  1904) 
131  Fed.  546,  12  Am.  Bankr.  Rep.  680; 
Liddon  t?.  Smith,  (C.  C.  A.  5th  Cir.  1905) 
136  Fed.  43,  14  Am.  Bankr.  Rep.  204; 
Mott  <?.  Wissler,  Min.  Co.,  (C.  C.  A.  4th 
Cir.  1906)  135  Fed.  697,  14  Am.  Bankr. 
Rep.  321;  In  re  Smart,  (N.  D.  Ohio  1905) 
136  Fed.  974,  14  Am.  Bankr.  Rep.  672; 
In  re  Potter,  (W.  D.  Ky.  1906)  143  Fed. 
407,  16  Am.  Bankr.  Rep.  226;  In  re  Gold- 
berg, CD.  C.  Me.  1906)  144  Fed.  666,  16 
Am.  Bankr.  Rep.  521;  Moore  v.  Green, 
(C.  C.  A.  4th  Cir.  1906)  146  Fed.  480, 
16  Am.  Bankr.  Rep.  648;  In  re  Cramond, 
(N.  D.  N.  Y.  1906)  145  Fed.  966,  17  Am. 
Bankr.  Rep.  22;  In  re  Doran,  (W.  D.  Ky. 
1906)  148  Fed.  327,  17  Am.  Bankr.  Rep. 
799;  In  re  Chavez,  (C.  C.  A.  8th  Cir. 
1906)  149  Fed.  73,  17  Am.  Bankr.  Rep. 
641;  In  re  Erie  Lumber  Co.,  (S.  D.  Ga. 
1906)  160  Fed.  817,  17  Am.  Bankr.  Rep. 
689;  In  re  Jones,  (W.  D.  Mich.  1907) 
161  Fed.  108,  18  Am.  Bankr.  Rep.  206; 
In  re  Bennett,  (C.  C.  A.  6th  Cir.  1907) 
153  Fed.  673,  18  Am.  Bankr.  Rep.  320; 
In  re  Western  Implement  Co.,  (D.  C. 
Minn.  1909)  166  Fed.  676,  22  Am.  Bankr. 
Rep.  167;  In  re  Iroquois  Madi.  Co.,  (D. 
C.  R.  I.  1909)  166  Fed.  629,  22  Am.  Bankr, 
Rep.  183;  In  re  Faulhaber  Stable  Co.,  (C. 
C.  A.  2d  Cir.  1909)  170  Fed.  68,  22  Am. 
Bankr.  Rep.  381;  In  re  Standard  Oak 
Veneer  Co.,  (E.  D.  Tenn.  1909)  173  Fed. 
103,  22  Am.  Bankr.  Rep.  883;  In  re  Clark 
Coal,  etc.,  Co.,  (W.  D.  Pa.  1909)  173  Fed. 
668,  23  Am.  Bankr.  Rep.  273;  In  re 
Amoratia,  (€.  C.  A.  9th  Cir.  1910)  ITS 
Fed.  919;  In  re  Devlin,  (D.  C.  Kan.  1910) 
180  Fed.  170;  In  re  Yoke  Vitrified  Brick 
Co.,  (D.  C.  Kan.  1910)  180  Fed.  235; 
In  re  Lausman,  (W.  D.  Kt.  1910)  183 
Fed.  647;  In  re  Randolph,  (N.  D.  W.  Va. 
1911)  187  Fed.  186;  In  re  Rose,  (N.  D. 
Ohio  1899)  1  Am.  Bankr.  Rep.  68;  Spruks 
1;.  Lackawanna  Dairy  Co.,  (M.  D.  Pa. 
1911)  189  Fed.  287;  In  re  Charles  Town 
Light  &  Power  Co.,  (N.  D.  W.  Va.  1912) 
199  Fed.  846;  In  re  Keith-Gara  Co..  (£. 
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D.  Pa.  1913)  203  Fed.  585;  In  re  Scruggs, 
fS.  D.  Ala.  1913)  206  Fed.  673;  In  re 
1.  Rheinstrom  &  Sons  Co.,  (£.  D.  Ky. 
1913)  207  Fed.  119;  In  re  Frick,  (N.  D. 
Ohio  1899)  1  Am.  Bankr.  Rep.  719;  In  re 
Duncan,  (N.  D.  Tex.  1898)  2  Am.  Bankr. 
Rep.  321;  In  re  Coffin,  (E.  D.  Tex.  1899) 
2  Am.  Bankr.  Rep.  344;  Matter  of  Meis, 
(W.  D.  Ky.  1907)  18  Am.  Bankr,  Rep. 
104;  In  re  Pittsburg  Indu^rial  Iron 
Works,  (W.  D.  Pa.  1909)  22  Am.  Bankr. 
Rep.  851;  xVIatter  of  Langley,  (W.  D. 
Wis.  1910)  24  Am.  Bankr.  Rep.  69.  See 
also  In  re  HuxoU,  (C.  C.  A.  6th  Cir.  1912) 
193  Fed.  851. 
Priority   under   federal   laws. —  Section 

645  (5)  does  not  lessen  nor  affect  the 
rights  of  the  United  States  under  R.  S. 
sec.  3466,  in  title  Claims  herein,  nor 
the  right  of  a  surety,  in  a  bond  given  by 
the  bankrupt  to  the  United  States,  who 
pays  the  money  due  on  such  bond,  to  be 
subrogated  to  a  "  like  priority "  under 
the  provisions  of  R.  S.  sec.  3468,  in 
title  Claims.  Title  Guaranty,  etc.,  Co. 
V.  Guarantee  Title,  etc.,  Co.,  (C.  C.  A. 
3d  Cir.  1909)  174  Fed.  385,  23  Am.  Bankr. 
Rep.  340.  See  also  In  re  Stoever,  (E. 
D.  Pa.  1904)  127  Fed.  394,  11  Am.  Bankr. 
Rep.  345. 

Priority  dependent  on  state  law. — ^Any 
priority  of  payment  allowed  under  section 

646  (5),  so  far  as  it  is  therein  made  to 
depend  upon  the  "  law  of  the  state,"  must 
be  evidenced  by  some  statutory  provision 
or  by  a  judicial  rule  so  certainly  estab- 
lished as  to  put  it  upon  the  level  of  a 
statutory  enactment;  and  it  is  clearly  in- 
cumbent upon  the  person  who  claims  prior- 
ity to  show  the  existence  of  such  law.  In 
re  Potter,  (W.  D.  Ky.  1906)  143  Fed.  407, 
16  Am.  Bankr.  Rep.  226 ;  In  re  New  Gait 
House  Co.,  (W.  D.  Ky.  1911)  199  Fed. 
533. 

Assignee  entitled  to  priority. — A  claim 
which  is  given  priority  because  of  a  state 
statute  by  which  the  right  of  priority  is 
given  to  the  debt,  and  not  to  the  creditor, 
may  be  assigned  before  bankruptcy,  and 
the  right  of  priority  will  pass  to  the  as- 
signee. In  re  Bennett,  (C.  C  A.  6th  Cir. 
1907)  153  Fed.  673,  18  Am.  Bankr.  Rep. 
320;  Matter  of  Langley,  (W.  D.  Wis. 
1910)  24  Am.  Bankr.  Rep.  69.  See  also 
cases  cited  under  catch  line  Assignee  of 
Wage  Claim  in  note  to  section  646  (4), 
infra,  p.   1096. 

Right  of  subrogation  to  priority  claim. — 
One  who,  at  tlie  request  of  a  debtor,  fur- 
nishes the  money  to  discharge  a  lien, 
under  an  agreement  that  he  shall  have  the 
«ame  lien,  is  entitled  in  equity  to  be  sub- 
rogated to  the  lien  of  the  creditor  whose 
debt  is  paid.  In  re  McGuire,  (N.  D.  Ohio 
1905)  137  Fed.  967,  13  Am.  Bankr.  Rep. 
704. 

Priority  of  judgment  lien. — ^Where  a 
creditor  of  a  bankrupt  claims  priority  of 
]>ayment  out  of  liis  estate  by  virtue  of  an 
alleged  judgment  lien  on  the  property  of 


the  estate,  the  burden  is  on  such  claim- 
ant to  show  that  he  has  done  everything 
required  by  statute  to  make  his  judgment 
attach  as  a  lien.  In  re  Wood,  (E.  D. 
N*.  C.  1899)  95  Fed.  946,  2  Am.  Bankr. 
Rep.  695.  But  see  the  following  para- 
graph. 

Claimant  not  hound  to  follow  procedure 
prescribed  by  state  statute. — ^An  adjudica- 
tion of  bankruptcy  brings  the  bankrupt's 
assets  into  the  custody  of  the  court'  of 
bankruptcy  for  administration;  and  a 
creditor  of  the  bankrupt,  having  a  lien  on 
such  property  at  that  time,  is  not  bound 
to  follow  the  course  of  procedure  pre- 
scribed by  the  state  statute  under  which 
the  lien  aiises,  requiring  certain  action  to 
be  taken  within  a  limited  time  for  its 
preservation,  but  only  to  prove  his  claim 
as  the  Bankruptcy  Law  directs.  In  re 
Falls  City  Shirt  Mfg.  Co.,  (D.  C.  Kv. 
1899)  98  Fed.  592,  3  Am.  Bankr.  Rep. 
437.    But  see  the  preceding  paragraph. 

Right  of  secured  creditors  to  prove  gen- 
erally.— ^>\'hen,  by  a  state  law,  a  person 
furnishing  materials  or  supplies  to  an- 
other for  use  in  a  business  is  allowed  a 
lien  upon  the  property  used  in  the  busi- 
ness on  the  subsequent  bankruptcy  of  the 
debtor,  and  such  property  proves  insuffi- 
cient to  pay  the  debt,  he  may  prove  the 
balance  as  a  general  claim  against  the 
estate  of  the  bankrupt.  In  re  Floyd  & 
Bohr  Co.,  (W.  D.  Ky.  1912)  200  Fed. 
1016. 

The  right  to  priority  may  he  lost. — 
Thus  where  an  infant  obtained  a  bill  of 
sale  from  a  bankrupt  to  secure  advances, 
and  after  his  claim  of  preference  by  vir- 
tue of  such  bill  of  sale  had  been  disal- 
lowed he  elected  to  disaffirm  the  same  be- 
cause of  his  infancy,  it  was  held  that  he 
was  then  only  entitled  to  prove  his  claim 
for  advances  as  a  general  creditor.  In  re 
Huntenberg,  (E.  D.  N.  Y.  1907)  153  Fed. 
768,  18  Am.  Bankr.  Rep.  697. 

Go,  also,  it  has  been  held  that  where 
payment  of  an  alleged  specific  lien  was 
made  by  a  bankrupt's  trustee,  after  notice 
to  all  creditors  and  without  objection,  a 
general  judgment  creditor  claiming  a 
prior  lien  cannot  thereafter  object,  under 
the  rule  that  lien  creditors  who  are  not 
prompt  and  persistent  in  asserting  rights 
mav  lose  them.  In  re  Torchia,  (W.  D. 
Pa.*^  1911)  185  Fed.  576.  And  see  to  the 
same  eflfect  Keyser  t\  Wessel,  (3d  Cir. 
1904)  128  Fed.  281,  62  C.  C.  A.  650,  12 
Am."  Bankr.  Rep.  126. 

Pleading. —  On  an  issue  in  bankruptcy 
as  to  the  priority  of  a  mortgage  lien,  the 
bill  shoiila  allege  the  names  of  all  the 
creditors  of  Mie  bankrupt  other  than  the 
mortgagee,  1  e  amounts  of  their  debts, 
the  character  of  the  same,  and  when  cre- 
ated. Teague  r.  Anderson  Hardware  Co.. 
(N.  D.  Ga.  1908)    161  Fed.  765. 

Proof. —  While  a  verified  petition  for 
the  allowance  of  a  claim  in  bankruptcy  is 
prima  facie  evidence  of  the  claim  itself, 
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on  which  it  may  be  allowed  as  a  general 
claim,  allegations  therein  of  facts  to 
establish  the  right  of  such  claim  to  pri- 
ority are  not  to  be  taken  as  jMrima  faoie 
true,  but  must  be  proved  by  evidence. 
In  re  Jones,  (W.  D.  Mich.  1907)  151 
Fed.  108,  18  Am.  Bankr.  Rep.  206.  See 
also  Iff  re  Wood,  (E.  D.  N.  C.  1899)  95 
Fed.  946,  2  Am.  Bankr.  Rep.  695;  *In  re 
Potter,  (W.  D.  Ky.  1906)  143  Fed.  407, 
16  Am.  Bankr.  Rep.  226. 

Order  of  priority. —  See  also  cases  cited 
under  this  caption  in  note  to  section  64b 
(4),  supra,  p.  1097.  Debts  which  come 
within  section  645  (5),  as  entitled  to  pri- 
ority under  the  laws  of  the  state  or  the 
United  States,  are  subordinate,  in  the  order 
of  priority,  to  the  debts  enumerated  in  the 
preceding  clauses  of  section  646;  that  is, 
they  follow  (1)  the  cost  of  preserving 
the  estate,  (2)  the  filing  fees,  (3)  the 
cost  of  administration,  and  (4)  claims 
due  for  wages.  In  re  Consumers'  Coffee 
Co.,  (E.  D.  Pa.  1907)  151  Fed.  933,  18 
Am.  Bankr.  Rep.  500;  In  re  West  Side 
Paper  Co.,  (E.  D.  Pa.  1908)  169  Fed.  241, 
20  Am.  Bankr.  Rep.  660;  In  re  Yoke  Vit- 
rified Brick  Co.,  (D.  C.  Kan.  1910)  180 
Fed.  235;  In  re  Lausman,  (W.  D.  Ky 
1910)  183  Fed.  647;  In  re  Pittsburg  In- 
dustrial Iron  Works,  (W.  D.  Pa.  1909)  22 
Am.  Bankr.  Rep.  851. 

Priority  <u  fixed  by  etaie  statutee, — 
Section  64&  (5)  does  not  operate  to  place 
all   preferred  debts  of  the  class  therein 

Provided  for  upon  a  plane  of  equality; 
ut  liens  created  by  the  laws  of  the  state 
will  attach  to  the  property  of  a  bankrupt 
in  the  hands  of  his  trustee  in  the  same 
relative  rank  and  order  in  which  they  are 
fixed  by  the  state  statutes.  In  re  Falls 
City  Shirt  Mfg.  Co.,  (D.  C.  Ky.  1899)  98 
Fed.  592,  3  Am.  Bankr.  Rep.  437. 

An  unliquidated  claim  for  damages  for 
breach  of  a  contract  by  receivers  of  a 
bankrupt  is  not  entitled  to  priority  as 
against  antecedent  liens  against  the  es- 
tate. In  re  Erie  Lumber  (>).,  (S.  D.  Qa. 
1906)  150  Fed.  817,  17  Am.  Bankr.  Rep. 
689. 

Landlord's  right  to  priority. — Whether 
or  not  a  landlord  is  entitled  to  priority 
for  rent,  as  against  his  tenant's  estate 
in  bankruptcy,  depends  solely  on  the  law 
of  the  state;  the  Bankruptcy  Law  does  not 
expressly  provide  for  such*  preference. 
But  under  section  64b  (5),  if  the  state 
law  allows  the  landlord  a  priority  over 
the  creditors,  such  priority  will  be  recog- 
nized and  enforced  in  the  Bankruptcv 
Court.  In  re  Byrne,  (S.  D.  la.  1899)  9*7 
Fed.  762,  3  Am.  Bankr.  Rep.  268;  In  re 
Ruppel,  (W.  D.  Pa.  1899)  97  Fed.  778, 
3    Am.    Bankr.    Rep.    233;    In   re   Wolf, 

(N.  D.  la.  1899)  98  Fed.  74,  3  Am.  Bankr. 
Rep.  658;  In  re  Falls  City  Shirt  Mfg.  Co., 

(D.  C.  Ky.  1899)  98  Fed.  502,  3  Am. 
Bankr.  Rep.  437;  McFarland  Carriape 
Co.  V.  Solanes,  (E.  D.  La.  1901)  108  Fed. 
532>    6    Am.    Bankr.    Rep.    221;    In    re 


Hoover,  (W.  D.  Pa.  1902)  113  Fed.  136, 
7  Am.  Bankr.  Rep.  330;  Wilson  r.  Penn- 
sylvania Trust    Co.,    (C.   C.   A.    3d   Cir. 

1902)  114  Fed.  742,  8  Am.  Bankr.  Rep. 
169;  In  re  Mitchell,  (D.  C.  Del.  1902) 
116  Fed.  87,  8  Am.  Bankr.  Rep.  335; 
In  re  Duble,  (M.  D.  Pa.  1902)  117  Fed. 
795,  9  Am.  Bankr.  Rep.  121;  In  re  Bel- 
knap, (E.  D.  Pa.  1904)  129  Fed.  646,  12 
Am.  Bankr.  Rep.  326;  In  re  Hayward, 
(E.  D.  Pa.  1904)  130  Fed.  .720,  12  Am. 
Bankr;  Rep.  264;  In  re  Lines,  (M.  D.  Pa. 

1903)  133  Fed.  803,  13  Am.  Bankr.  Rep. 
318;  In  re  Mclntire,  (N.  D.  W.  Va.  1906) 
142  Fed.  593,  16  Am.  Bankr.  Rep.  80; 
In  re  Whealton  Restaurant  Co.,  (E.  D. 
Pa.  1906)  143  Fed.  921,  16  Am.  Bankr. 
Rep.  294;  In  re  Consumers'  Coffee  Co., 
(E.  D.  Pa.  1907)  151  Fed.  933,  18  Am. 
Bankr.  Rep.  500;  In  re  Bishop,  (D.  C. 
S.  C.  1907)  153  Fed.  304,  18  Am.  Bankr. 
Rep.  635;  In  re  West  Side  Paper  Co., 
(E.  D.  Pa.  1908)  159  Fed.  241,  20  Am. 
Bankr.  Rep.  289;  In  re  Morris,  (M.  D. 
Pa.  1908)  159  Fed.  591;  In  re  Pittsburg 
Drug  Co.,  (W.  D.  Pa.  1908)  164  Fed. 
482,  20  Am.  Bankr.  Rep.  227;  In  re 
Hersey,   (N.  D.  la.  1909)   171  Fed.  1001, 

22  Am.  Bankr.  Rep.  860;  Martin  v,  Or- 
gain,  (C.  C.  A.  5th  Cir.  1909)  174  Fed. 
772,  23  Am.  Bankr.  Rep.  454;  In  re 
Bums,    (S.  D.   Ga.   1909)    175  Fed.  633, 

23  Am.  Bankr.  Rep.  640,  explaining  In  re 
D.  H.  Doughterty  Co.,  (N.  D.  Ga.  1901) 
109  Fed.  480;  In  re  Southern  Co.,  (D.  C. 
Md.  1904)  180  Fed.  838  Ludlow  v.  Pugh, 
(C.   C.   A.   3d  Cir.   1914)    213   Fed.   450. 

But  if  the  landlord  is  not  entitled  to 
priority  under  the  state  law,  he  is  not 
entitled  to  priority  under  the  Bankruptcy 
Law.     In  re  Southern  Co.,    (D.   C.  Md. 

1904)  180   Fed.    838;    In   re   Chaudron, 
(D.  C.  Md.  1910)   180  Fed.  841. 

Upon  the  proof  it  was  held  that  the 
landlord  had  no  priority  on  his  claim  for 
"  one  year's  rent  due  or  to  become  due." 
In  re  Jefferson,  (1899)  93  Fed.  948.  See 
also  In  re  Mahler,   (1900)    105  Fed.  428. 

Order  of  priority. —  See  also  cases  cited 
under  catch  line  Of  der  of  Priority  in 
note  to  section  64b  (4),  p.  1097.  The 
claim  of  the  landlord  is  not  entitled  to 
payment  prior  to  the  debts  specified  in 
clauses  (1),  (2),  (3),  and  (4)  of  sec- 
tion 64b.  In  re  Consumers'  Coffee  Co., 
(E.  D.  Pa.  1907)  151  Fed.  933,  18  Am. 
Bankr.  Rep.  600;  In  re  West  Side  Paper 
Co.,  (E.  D.  Pa.  1908)  159  Fed.  241,  20 
Am.  Bankr.  Rep.  289. 

Distress  unnecesaa/ry. —  Where  a  lease 
to  a  bankrupt  contained  a  waiver  of  ex- 
emptions, and  the  landlord  proved  his 
claim  for  rent  before  the  referee,  it  was 
held  that  he  was  entitled  to  receive  such 
rent  as  a  prior  claim  out  of  the  proceeds 
of  property  from  which  the  bankrupt 
claimed  his  exemption,  and  which  was 
subject  to  distress  for  rent,  though  the 
landlord  made  no  levy  either  before  or 
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after  tlie  filing  of  the  bankruptcy  peti- 
tion. In  re  Sloan,  (E.  D.  Pa.  1905)  135 
Fed.  873,  14  Am.  Bankr.  Rep.  435. 

Rent  to  heoame  due. —  Where  the  land- 
lord of  a  bankrupt  has  a  lien  on  the  prop- 
ertj  on  the  leased  premises  for  "  rent 
due  and  to  become  due  "  by  the  express 
terms  of  the  lease,  which  is  entitled  to 
priority  under  the  law  of  the  state,  such 
lien  is  enforceable  against  the  trustee  in 
bankruptcy.  Martin  r.  Orgain,  (C.  C. 
A.  5th  Cir.  1909)  174  Fed.  772,  23  Am. 
Bankr.  Rep.  454. 

Thus  it  has  been  held  that  where  the 
lease  expresses  an  intention  to  reserve  the 
taxes  assessed  on  the  property  as  part  of 
the  rent,  the  landlord  is  entitled  to  the 
allowance  of  a  claim  for  the  whole 
amount  of  the  rent  due,  including  taxes 
as  a  secured  claim.  McCann  r.  Evans. 
<C.  C.  A.  3d  Cir.  1911)    185  Fed.  93. 

Where  a  state  statute  gives  a  landlord 
a  lien  for  a  year's  rent  on  any  property 
of  the  tenant  on  the  leased  premises  such 
lien  is  protected,  under  this  section  of 
the  Bankruptcy  Act,  for  rent  due  or  to 
become  due  although  such  rent  is  not  a 
provable  debt  under  section  63a  (4)  of 
tliis  Act.  In  re  Sapinskv,  (W.  D.  Ky. 
1913)    206    Fed.    52.3. 

Where  a  lease  provided  that  if  the 
lessor  were  sold  out  in  bankruptcy,  the 
uiMiccrued  rent  for  the  unexpired  term 
should  immediately  become  due  and  pay- 
able, and  should  be  paid  first  out  of  the 
proceeds  of  the  sale,  the  lessor  was  en- 
titled to  priority  under  the  law  of  Penn- 
sylvania. In  re  Quality  Shoe  Shop.  (E. 
n.  Pa.  1914)    212  Fed.  321. 

Property  .not  subject  to  landlord's 
rlaifn, — ^A  landlord  is  not  entitled  to  pri- 
ority of  payment  of  rent  due  from  a 
bankrupt  out  of  the  proceeds  of  a  license 
to  the  oankrupt  to  sell  liquors  upon  the 
demised  premises,  such  license  not  being 
property  subject  to  execution  or  to  dis- 
tress under  tiie  laws  of  the  state.  In  re 
Myera,  (E.  D.  Pa.  1900)  102  Fed.  869, 
4  Am.  Bankr.  Rep.  536;  In  re  McFadgen, 
(E.  D.  Pa.  1907)  156  Fed.  715,  19  Am. 
Bankr.  Rep.  481,  affirmed  (C.  C.  A.  .3d 
Cir.  1908)  161  Fed.  914,  20  Am.  Bankr. 
Rep.   540. 

Commingled  property. — 'Where  prop- 
erty of  a  bankrupt,  a  part  of  which  was 
.subject  to  a  landlord's  lien  and  a  part 
not,  was  sold  together  in  gross  without 
objection,  the  proceeds  cannot  be  appor- 
tioned, so  as  to  entitle  the  landlord  to 
prioritv  of  payment  from  any  part 
thereof  Vollmer  t?.  McFadgen,  (C.  Cf.  A. 
3d  Cir.  1908)  161  Fed.  914,  20  Am. 
Bankr.  Rep.  540,  affirming  (E.  D.  Pa. 
1907)    156  Fed.  715. 

A  lessee  toho  otssigns  his  interest  in  his 
term  has  no  right  of  distress  unless  such 
right  is  reserved  in  the  assigpnment,  and 
therefore  is  not  entitled  to  priority  in 
bankruptcy  proceedings.  In  re  Bayley, 
(W.  D.  Pa.  1908)  22  Am,  Bankr.  Rep. 
249. 


Prioritiee  provided  for  in  state  insol- 
vency laws. — ^A  state  insolvency  law  is  **  a 
law  of  the  state"  under  this  section; 
and  where  a  debt  due  to  a  county  is, 
bv  a  state  insolvency  law,  a  preferred 
claim,  it  will  be  a  preferred  claim  in 
bankruptcy.  In  re  Wright,  (1899)  95 
Fed.  807;  In  re  Worcester  County,  (C.  C. 
A.  1900)  102  Fed.  808,  where  the  court 
said :  **  We  are  unable  to  conceive  of  any 
priority  to  which  any  one  may  be  en- 
titled by  the  laws  of  a  state,  under  sec- 
tion 64  of  the  Bankruptcy  Act,  unless  it 
l)e  a  priority  created  by  insolvent  laws." 

The  rule  that  the  enactment  of  the  fed- 
eral Bankruptcy  .\et  supersedes  all  state 
insolvency  or  bankruptcy  laws  relating  to 
persons  or  acts  declared  to  be  subjects  of 
bankruptcy  applies  merely  to  the  adminis- 
tration of  the  state  laws  in  proceedings 
in  the  state  courts;  and  it  does  not  pre- 
vent the  enforcement,  in  federal  bank- 
ruptcy proceedings,  of  general  priorities 
recognized  by  such  state  laws  as  sub- 
stantive rights,  and  which  do  not  depend 
on  the  particular  remedies  accessible  only 
in  tlie  state  courts,  and  are  not  in  con- 
flict with  the  express  priorities  declared 
bv  the  Bankruptcy  Act.  In  re  Standard 
dak  Veneer  Co.,  (E.  D.  Tenn.  1909)  173 
Fed.  103,  22  Am.  Bankr.  Rep.  883.  See 
also  In  re  Western  Implement  Co.,  (D.  C. 
Minn.  1909)  166  Fed.  676,  22  Am.  Bankr. 
Rep.  167. 

Thus  it  has  been  held  that  cost  in- 
curred in  an  action  against  a  bankrupt, 
prior  to  the  bankruptcy,  which  would 
constitute  a  preferred  claim,  under  the 
insolvency  laws  of  the  state,  are  entitled 
to  prioritv  against  the  estate  in  bank- 
ruptcv.  In  re  Daniels.  (D.  C.  R.  I.  1901) 
110  Fed.  745,  6  Am.  Bankr.  Rep.  699. 

Costs  in  attachment  proceedings,  if  en- 
titled  to  priority  under  the  state  law, 
will  be  so  allowed  in  bankruptcy,  not- 
withstanding the  annulment  of  the  lien. 
In  re  Lewis,  (D.  C.  Mass.  1900)  99  Fed. 
936,  4  Am.  Bankr.  Rep.  51;  In  re  Gold- 
berg, (D.  C.  Me.  1906)  144  Fed.  566,  16 
Am.  Bankr.  Rep.  521 ;  In  re  Iroquois 
Mach.  Co..  (D.  C.  R.  I.  1909)  166  Fed. 
629,  22  Am.  Bankr.  Rep.  183.  See  also 
note  to  section  63a   (3). 

But  in  In  re  The  Copper  King,  (N.  D. 
Cal.  1906)  143  Fed.  649,  16  Am.  Bankr. 
Rep.  148,  it  was  held  that  attachment 
costs  were  not  entitled  to  priority. 

Fees  and  costs  in  proceedings'  in  state 
court. —  Section  645  (1)  and  (3)  relates 
to  oosta  directly  connected  with  the  pro- 
ceedings in  baoJcruptcy,  and  does  not  ex- 
clude a  right  of  priority  given  by  state 
laws  to  fees  and  costs  arising,  before  the 
filing  of  the  petition  in  bankruptcy,  in 
proceedings  against  the  bankrupt  not  di- 
rectly connected  with  the  bankruptcy  pro- 
ceedings. In  re  Lewis,  (1900)  99  Fed. 
935. 

The  provision  that  "a  claim  for  tax- 
able costs  incurred  in  good  faith  by  a 
creditor  before  the  filing  of  a  petition  in 
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an  action  to  recover  a  provable  debt" 
may  be  proved  against  a  bankrupt's  es- 
tate, ioes  not  exclude  sucb  claim  from 
a  ri^ht  of  priority  of  payment  given  by 
the  state  law.  In  re  Lewis,  (1900)  99 
Fed.  935;  Tn  re  Daniels,  (1901)  110  Fed. 
745. 

Where  a  state  insolvency  law  gives  pri- 
ority to  a  claim  for  costs  in  an  action 
against  the  insolvent,  it  does  not,  under 
section  64 &  (5),  give  a  claim  for  costs 
in  an  action  against  a  partnership  prior- 
ity as  against  the  estate  of  an  individual 
partner,  neither  the  firm  nor  the  other 
partner  having  been  declared  bankrupt. 
In  re  Daniels,   (1901)   110  Fed.  745. 

Priority  under  deed  of  assignment. — A 
general  deed  of  assignment  is  so  far 
avoided  by  an  adjudication  in  bankruptcy 
aF  to  defeat  the  right  of  any  claim  againefib 
the  bankrupt's  estate  to  the  preferences 
given  by  such  deed.  But,  so  far  as  the 
assiG^nee  would  be  allowed  for  the  pay- 
ment of  the  preferences  set  out  in  the 
deed,  such  claims  may  be  preferred  in  the 
right  of  the  assignee.  Randolph  r. 
Scruggs,  (1903)  190  I  J.  S.  533,  23  S.  Ct. 
710,  47  U.  S.  (L.  ed.)  1165,  10  Am. 
Bankr.  Rep.  1.  See  also  In  re  Mavs, 
(S.  D.  W.  Va.  1902)  114  Fed.  600,*  7 
Am.  Bankr.  Rep.  764. 

Equitable  rights. —  The  Bankruptcy  Law 
recognizes  the  equitable  rights  existing 
between  the  parties  prior  to  the  institu- 
tion of  the  bankruptcy  proceedings.  In  re 
McGuire,  (N.  D.  Ohio  1905)  137  Fed. 
967,  13  Am.  Bankr.  Rep.  704;  In  re 
Chavez,  (C.  C.  A.  8th  Cir.  1906)  149 
Fed.  73,  17  Am.  Bankr.  Rep.  641;  In  re 
Tracy,  (S.  D.  N.  Y.  1911)  185  Fed.  844; 
In  re  Ballantine,  (C.  C.  A.  .3d  Cir.  1911) 
186  Fed.  91. 

Thus  where  creditors  of  a  bankrupt  fail 
to  insist  upon  a  lien  to  which 'they  were 
entitled,  because  thev  collected'  their 
claims  by  what  they  mistakenly  supposed 
were  valid  attachments  of  the  bankrupt's 
property,  they  will  be  entitled  to  have 
such  lien  allowed  in  the  Bankruptcy 
Court,  where  no  one  has  changed  his  posi- 
tion on  the  faith  of  their  waiver.  Hutch- 
inson r.  Otis,  (1903)  190  U.  S.  552,  23  S. 
Ct.  778,  47  U.  S.  (L.  ed.)  1179,  10  Am. 
Bankr.  Rep.  135.  affirming  (C.  C.  A.  Ist 
Cir.  1902)  115  Fed.  937,  8  Am.  Bankr. 
Rep.  382. 

And  in  McKay  v.  Hamill,  (C.  C.  A.  3d 
Cir.  1911)  185  Fed.  11,  it  appears  that 
the  bankrupt  (a  corporation)  orphan ized 
the  "S"  corporation,  in  another  state, 
to  which  it  transferred  all  of  its  personal 


property  in  that  0tai;e,  taking  all  of  the 
stock  of  the  company  at  a  nominal  price. 
Thereafter  the  "  S  **  company,  to  secure 
a  debt  due  claimant,  executed  a  deed  of 
trust  on  such  personal  property,  and,  on 
the  organizing  corporation's  becoming 
bankrupt,  all  of  such  property  was 
treated  as  its  own  and  sola  as  a  part  of 
its  assets;  and  it  was  held  tha>t  it  was 
no  objection  to  claimant's  right  to  have 
its  lien  paid  out  of  the  proofs  of  such 
prorperty  that  he  was  not  a  creditor  of 
the  bankrupt  but  of  the  "  S "  company, 
the  equity  powers  of  the  court  being  suffi- 
cient to  authorize  it  to  regard  the  lien 
as  an  incumbrance  following  the  prop- 
erty. 

Mieappropriatiou  hy  bankrupt. — ^Where 
a  bankrupt  improperly  mingled  funds  be- 
longing to  its  principal  with  its  own 
funds,  and  it  was  not  shown  that  the 
trust  funds,  either  in  their  original  or  a 
substituted  form,  came  into  the  hands  of 
the  bankrupt's  trustee,  it  was  held  that 
the  principal  was  not  entitled  to  a  prior 
right  of  payment  therefor.  John  Deere 
Plow  Co.  V.  McDavid,  (C.  C.  A.  8th  Cir. 
1906)  137  Fed.  802,  14  Am.  Bankr.  Rep. 
653. 

The  federal  deciaione  control  in  the  de- 
termination of  equitable  rights.  John 
Deere  Plow  Co.  i\  McDavid,  (C.  C.  A.  8th 
Cir.  1905)  137  Fed.  802,  14  Am.  Bankr. 
Rep.  653. 

State  may  claim  priority. — A  state  is  a 
person,  and,  under  section  64&  (5).  is  en- 
titled to  priority  for  a  debt  due  it  from 
the  estate  of  a  bankrupt  which  is  given 
prioritv  by  its  own  laws.  In  re  Western 
Implement  Co.,  (D.  C.  Minn.  1909)  166 
Fed.  576,  22  Am.  Bankr.  Rep.  167. 

A  county  is  a  *' person^'  entitled  to 
priority  under  section  646  (5)  where  it 
ic  entitled  to  priority  under  the  state 
law.  In  re  Worcester  County,  (C.  C.  A. 
1900)    102  Fed.  808. 

Priority  provided  for  decedent's  estates. 
—  Where,  pending  bankruptcy  proceed- 
in  j2:s,  the  bankrupt  dies,  his  estate  is  dis- 
tributable according  to  the  Bankruptcy 
Ivaw,  and  not  accorSing  to  the  state  stat- 
utes of  distribution;  so  that  the  state  is 
not  entitled  to  a  preference  in  the  pay- 
ment of  its  claims  by  virtue  of  a  statute 
providing  therefor  in  such  cases.  In  re 
Devlin,    (D.  C.  Kan.  1910)   180  Fed.  170. 

Taking  a  note  for  a  debt  does  not  de- 
prive the  claim  of  the  right  to  priority 
to  which  it  would  otherwise  be  entitled. 
In  re  Worcester  County,  (C.  C.  A.  1900) 
102  Fed.  808. 


c  [After  composition  set  aside  or  discharge  revoked.]  In  the  event  of 
the  confirmation  of  a  composition  being  set  aside,  or  a  discharge  revoked, 
the  property  acquired  by  the  bankrupt  in  addition  to  his  estate  at  the  time 
the  composition  was  confirmed  or  the  adjudication  was  made  shall  be  applied 
to  the  payment  in  full  of  the  claims  of  creditors  for  property  sold  to  him 
on  credit,  in  good  faith,  while  such  composition  or  discharge  was  in  force, 
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aiid  the  residue,  if  any,  shall  be  applied  to  the  payment  of  the  debts  which 
were  owing  at  the  time  of  the  adjudication.   [  (1898)  30  Siai.  L.  563.] 


M  to 
Revocation  of  discharge,  see  section  16. 
Setting  aside  composition,  see  section 
13. 


As  to 

Title  of  trustee  as  affected  by  reyo- 
cation  of  discharge  or  setting  aside 
composition,  see  section  70d. 


Sec.  65.  Declaration  and  Payment  of  Dividends. —  a  [On  allowed 
claims.]  Dividends  of  an  equal  per  centum  shall  be  declared  and  paid  on  all 
allowed  claims,  except  such  as  have  priority  or  are  secured.  [{1898)  30 
Stat,  L.  563.] 


As  to 

Trustee's  duty  to  pay  dividends,  see 

section  47a   (9). 
Unclaimed  dividends,  see  section  66  a 
and  b. 

"Dividend"  defined.— A  dividend  in 
bankruptcy  is  a  parcel  of  the  fund  aris- 
ing from  the  assets  of  the  estate,  right- 
fully allotted  to  a  creditor  entitled  to 
share  in  the  fund,  whether  in  the  same 
proportion  with  other  creditors  or  in  a 
different  proportion.  Jn  re  Barber,  (D. 
C.  Minn.  1899)  97  Fed.  647,  3  Am.  Bankr. 
Rep.  306. 

while  it  is  true  that  the  word  "divi- 
dend," as  commonly  used,  seems  to  be  so 
almost  inseparably  associated  with  the 
idea  of  a  percentage  of  the  claim  itself, 
that  the  proper  significance  of  the  term  is 
readily  lost  sight  of,  it  must  be  re-  . 
membered  that  a  dividend  is  not  an  ali- 
quot portion  of  the  claim,  but  an  aliquot 
portion  of  the  estate  against  which  the 
claim  is  made.  In  re  Gerson,  (E.  D.  Pa. 
1899)  2  Am.  Bankr.  Rep.  355. 

The  word  "  dividend "  is  also  defined 
in  various  cases  involving  the  claims  of 
trustees  or  referees  to  commissions  on 
dividends.  See  impra,  the  notes  to  sec- 
tions 40a  and  48a. 

Secured  and  priority  creditors  are  not 
entitled  to  participate  in  the  distribution 
of  dividends  under  section  65a.  In  re  Ft. 
Wayne  Electric  Corp.,  (D.  C.  Ind.  1899) 
94  Fed.  109,  1  Am.  Bankr.  Rep.  706;  In 
re  Fielding,  {W.  D.  Mo.  1899)  96  Fed. 
800,  3  Am.  Bankr.  Rep.  135;  In  re 
Barber,  (D.  C.  Minn.  1899)  97  Fed.  647, 
3  Am.  Bankr.  Rep.  306;  In  re  Utt,    (C. 

C.  A.  7th  Cir.  1901)  106  Fed.  754,  5  Am. 
Bankr.  Rep.  383;  In  re  Goldville  Mfg. 
Co.,  (D.  C.  S.  C.  1903)  123  Fed.  579,  10 
Am.  Bankr.  Rep.  552;  In  re  8abine,   (N. 

D.  N.  Y.  1899)  1  Am.  Bankr.  Rep.  322; 
In  re  Coffin,  (E.  D.  Tex.  1899)  2  Am. 
Bankr.  Rep.  344. 

Thus  it  has  been  held  that  a  creditor 
holding  a  mortgage  on  exempt  property 
cannot  receive  a  dividend  on  his  entire 
claim,  and  resort  to  the  security  only  to 
satisfy  a  balance  unpaid.  In  re  Lantzen- 
heimer,  (N.  D.  la.  1903)  124  Fed.  716, 
10  Am.  Bankr.  Rep.  720. 

The  t&i'm  "  dividends "  can  Juwe  no 
application    to    priority    olaima,    for    the 


reason  that  the  statute  directs  them  to  be 
paid  out  of  the  estate  in  full,  seriatim, 
before  the  matter  of  declaring  and  paying 
dividends  arises.  In  re  Fielding,  (W.  D. 
Mo.  1899)  96  Fed.  800,  3  Am.  Bankr. 
Rep.   135. 

While  a  secured  creditor  may  ordina- 
rily collect  his  debt  by  foreclosure  or  sale, 
as  if  no  bankruptcy  were  pending,  yet  if., 
without  his  request,  and  solely  to  realisse 
a  surplus  for  otlier  creditors,  the  court 
directs  the  sale  of  the  property  dis- 
charged from  the  incumbrance,  his  rights 
must  be  conserved;  and  the  satisfaction 
of  his  secured  debt  from  the  proceeds  of 
such  sale  may  not  be  regarded  as  a  divi- 
dend, nor  charged  with  commission.  In 
re  Barber,  (D.  C.  Minn.  1899)  97  Fed. 
547,  3  Am.  Bankr.  Rep.  306.  See  also 
In  re  Utt,  (C,  C.  A.  7th  Cir.  1901)  105 
Fed.  754,  6  Am.  Bankr.  Rep.  383. 

Dividends  not  subject  to  attachment. — 
The  law  is  well  settled  that  the  dividends 
in  the  hands  of  a  trustee  in  bankruptcy 
are  not  subject  to  attachment.  In  re 
Hollander,  (D.  C.  Md.  1910)  181  Fed. 
1019. 

And  see  In  re  Kranich,  (E.  D.  Pa. 
1910)  182  Fed.  849,  wherein  it  appears 
that  funds  in  the  hands  of  the  trustee 
were  attached,  and  that  an  objection  was 
interposed  by  a  creditor,  but  the  trustee 
did  not  object,  and  McPherson,  J.,  said: 
^'  The  garnishee  is  an  officer  of  this  court, 
and  has  more  than  enough  money  in  his 
hands  to  satisfy  the  judgment;  and,  while 
the  state  tvibunal  could  not  compel  him 
to  pay  over  the  money,  he  himself  has 
made  no  objection  either  to  the  judgment 
or  to  the  order  that  is  now  asked  for  by 
the  creditor.  Under  such  circumstances 
I  see  no  reason  why  this  court  should  not 
pay  due  respect  to  a  tribunal  of  the 
state,  and  recognize  a  claim  that  has  thus 
been  conclusively  proved  —  although  I  re- 
peat that  the  allowance  must  be  accepted 
as  purely  ex  gratick" 

A  ruling  of  the  state  court  permitting 
the  garnishment  of  dividendSy  after  they 
have  been  declared,  by  an  officer  of  the 
state  court  as  a  receiver,  administrator, 
or  trustee,  cannot  affect  the  administra- 
tion by  a  federal  court  of  an  estate  in 
bankruptcv.  In  re  Argonaut  Shoe  Co., 
(C.  C.  A. '9th  Cir.  1911)   187  Fed.  784. 
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Sffect  vf  f allure  to  prove  claims. —  In 

the  ordinary  case  of  distribution  by  a 
trustee,  the  debtor's  whole  property,  save 
that  which  is  exempt,  is  applicable  to  the 
payment  of  his  debts,  and  belongs  to  his 
creditors,  and  not  to  him,  until  their 
claims  have  been  satisfied.  After  adjudi- 
cation there  is  no  voluntary  offer  to  pay 
by  the  bankrupt,  and  no  bargained  release 
by  the  creditor.  The  creditor  takes  all 
his  debtor's  property,  whether  the  debtor 
likes  it  or  not,  and  the  debtor  is  released 
whether  tlie  creditor  likes  it  or  not.  Tlie 
bankrupt's  right  of  property  arises  only 
in  the  event  of  a  payment  of  his  creditors 


in  full.  If  a  creditor  will  not  prove  his 
claim  the  bankrupt  does  not  take  that 
creditor's  share,  but  it  goes  to  swell  the 
dividends  of  creditors  more  diligent.  It% 
re  Lane,  (D.  C.  Mass.  1902)  125  Fed.  772, 
11  Am.  Bankr.  Rep.  137. 

Enforcement  of  attorney's  lien. —  The 
Bankruptcy  Court  has  jurisdiction  to  de- 
termine the  right  of  a  creditor's  attorney 
to  a  lien  on  the  amount  secured  for  the 
creditor,  and  to  fix  the  amount;  and  it  is 
discretionary  with  the  court  whether  a 
jury  trial  shall  be  allowed  of  issues  raised 
in  such  inquiry.  In  re  Rude,  (D.  C.  Ky. 
1900)   100  Fed.  805. 


h  [First  and  subsequent  dividends.]  The  first  dividend  shall  be  declared 
within  thirty  days  after  the  adjudioation,  if  the  money  of  the  estate  in  excess 
of  the  amount  necessary  to  pay  the  debts  which  have  priority  and  such 
claims  as  have  not  been,  but  probably  will  be,  allowed  equals  five  per  centum 
or  more  of  such  allowed  claims.  Dividends  subsequent  to  the  first  shall  be 
declared  upon  like  terms  as  the  first  and  as  often  as  the  amount  shall  equal 
ten  per  centum  or  more  and  upon  closing  the  estate.  Dividends  may  be 
declared  oftener  and  in  smaller  proportions  if  the  judge  shall  so  order: 
[  {1898)  30  Stat.  L,  563,] 

This  paragraph  was  re-enacted  without  change  in  1903  (32  Stat.  L.  800). 


Equality  essential. —  Bankruptcy  pro- 
ceedings are  equitable  in  their  nature,  and 
should  be  as  far  as  possible  conducted  on 
broad  lines  to  accomplish  the  ultimate 
purpose  of  distributing  the  assets  of  a 
bankrupt  pro  rata  among  his  creditors. 
Atchison,  etc.,  R.  Co.  t;.  Hurley,  (8th  Cir. 
1907)  153  Fed.  603,  508.  82  C.  C  A.  453; 
In  re  Faulkner,  (C.  C.  A.  8th  Cir.  1908) 
161  Fed.  900,  20  Am.  Bankr.  Rep.  642. 

Claims  enjoying  the  first  dividend  are 
not  allowed  to  share  in  the  second  distri- 
bution until  those  that  were  credited  with 
no  part  of  the  first  dividend  shall  have 
been  paid  a  sum  equal  in  amount  to  that 
received  by  other  creditors.  In  re  Scott, 
(N.  D.  Tex.  1899)  96  Fed.  607,  2  Am. 
Bankr.  Rep.  324. 

The  referee  should  withhold  from  dis- 
tribution, upon  the  declaration  of  divi- 
dends, sufficient  funds  to  recover  all  the 
expenses  of  administration  and  priorities, 
and  claims  that  will  probably  be  allowed. 
This  includes  those  claims  conccining 
which  he  has  information  such  as  justifies 
him  in  the  conclusion  that  they  will  be 
allowed  when  presented.  With  these  ex- 
ceptions he  should  devote  the  whole  sum 
in  the  hands  of  the  trustee  to  the  divi- 
dend. In  re  Scott,  (N.  D.  Tex.  1899)  96 
Fed.  607,  2  Am.  Bankr.  Rep.  324. 

Partial  dividends.—  In  re  Stein,  (D.  C. 
Ind.  1899)  94  Fed.  124,  1  Am.  Bankr. 
Rep.  662,  it  was  said:  "  Partial  dividends 
are  authorized  and  required  within  thirty 


days  after  the  adjudication,  if  the  money 
of  the  estate  in  excess  of  the  amount  of 
claims  which  have  priority,  and  such 
claims  as  have  not  been  but  probably  will 
be  allowed,  equals  five  per  centum  of  the 
claims  that  are  entitled  to  dividends.  The 
only  way  in  which  this  can  be  determined 
by  the  referee  is  by  an  examination  of 
the  schedules  of  liabilities  filed  by  the 
bankrupt.  Other  dividends  are  required 
to  be  declared  upon  like  terms,  and  ns 
often  as  the  amount  of  assets  equals  ten 
per  centum  or  more  of  those  claims,  and 
also  upon  the  closing  of  the  estate." 

Exceptions  to  distribution. —  Exceptions 
to  a  propoKod  distribution  of  a  bankrupt 
estate  must  be  filed  before  the  final  de- 
cree of  confirmation  is  entered;  and  ex- 
ceptions, and  a  petition  for  review  based 
thereon,  not  filed  until  after  such  con- 
firmation and  after  the  final  dividend  has 
been  distributed  in  accordance  therewith, 
will  not  be  considered.  In  re  Heebner, 
(E.  D.  Pa.  1904)  132  Fed.  1003,  13  Am. 
Bankr.  Rep.  266. 

Dividend  cannot  be  sat  aside. —  A  divi- 
dend in  bankruptcy,  once  declared  and 
paid,  cannot  be  set  aside,  notwithstanding 
it  was  erroneously  made  so  large  as  not 
to  leave  sufficient  money  in  the  trustee's 
hands  for  an  equal  dividend  to  creditors 
afterwards  perfecting  their  proofs,  in  ad- 
dition to  the  costs  of  administration.  In 
re  Scott,  (N.  D.  Tex.  1899)  96  Fed.  607, 
2  Am.  Bankr.  Rep.  324. 


[Amount  of  first  dividend.]  Provided,  That  the  first  dividend  shall  not 
include  more  than  fifty  per  i\^ntum  of  the  money  of  the  estate  in  excess  of 
the  amount  necessary  to  pay  the  debts  which  have  priority  and  such  claims 
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as  probably  will  be  allowed :     [  (Inserted  1903,  which  excepted  .pending 
cases)  32  Stat.  i.  800.] 
This  proviso  was  not  in  the  Act  u  originally  enacted. 

[Declaration  of  final  dividend.]  And  provided  further.  That  the  final 
dividend  shall  not  be  declared  within  three  months  after  the  first  dividend 
shall  be  declared.  [  {Inserted  1903,  which  excepted  pending  cases)  32  Stat. 
L.  800.] 

This  proviso  was  not  in  the  Act  as  originaUy  enacted. 


Final  dividends.^Where  all  the  known 
assets  of  a  bankrupt  estate  have  been  col- 
lected and  reduced  to  money,  a  final  divi- 
dend may  be  declared  at  any  time  after 
the  expiration  of  three  months  from  the 
declaration  of  the  first  dividend;  and  any 
creditor  who  has  not  then  proved  his 
claim  is  debarred  from  participating  in 
the  fund.  In  re  Bell  Piano  Co.,  (S.  D. 
N.  Y.  1907)  156  Fed.  272,  18  Am.  Bankr. 
Rep.  183,  following  In  re  Stein,  (D.  C. 
Ind.  1899)  94  Fed.  124,  1  Am.  Bankr. 
Rep.  662. 

It  is  the  duty  of  the  courts  to  close 
estates  as  soon  as  practicable.  In  re 
Stein,  (D.  C.  Ind.  1899)  94  Fed.  124,  1 
Am.  Bankr.  Rep.  662. 

Where  a  bankrupt's  estate  is  ready  for 
final  dividend,  it  may  be  closed  at  any 
time  after  four  months  from  the  adjudica- 
tion, on  notice  to  all  persons  scheduled 
oi  appearing  in  any  way  in  the  proceed- 
ings as  creditors.  In  re  Eldred,  (E.  D. 
N.  Y.  1907)  165  Fed.  686,  19  Am.  Bankr. 
Rep.  62. 


Prior  to  the  amendment  of  190S,  re- 
garding the  declaration  of  final  dividends, 
the  cases  were  somewhat  conflicting  as  to 
distribution  before  the  expiration  of  a 
year.  In  the  case  of  In  re  Lock  wood, 
(1900)  104  Fed.  794,  it  was  held  that 
distribution  by  consent  would  not  be  or- 
dered by  the  court,  so  long  as  unknown 
creditors  have  a  right  to  appear  and  pre- 
sent their  claims;  that  the  consent  of  all 
known  creditors  or  provision  for  payment 
in  full  of  all  known  creditors  who  did 
not  consent  was  not  alone  sufficient  to 
authorize  such  distribution.  But  in  the 
case  of  In  re  Stein,  (D.  C.  Ind.  1899)  94 
Fed.  124,  1  Am.  Bankr.  Rep.  662,  it  was 
held  that  a  final  dividend  of  all  the  funds 
of  the  estate  may  be  directed,  notwitii- 
standing  the  year  allowed  for  presentation 
of  claims  has  not  expired,  and  that  cred- 
itors proving  their  claims  thereafter  will 
be  entitled  only  to  subseouently  discov- 
ered assets  and  unclaimed  dividends. 


c  [Olahns  subsequent  to  payment  of  dividends.]  The  rights  of  creditors 
who  have  received  dividends,  or  in  whose  favor  final  dividends  have  been 
declared,  shall  not  be  affected  by  the  proof  and  allowance  of  claims  subse- 
quent to  the  date  of  such  payment  or  declarations  of  dividends;  but  the 
creditors  proving  and  securing  the  allowance  of  such  claims  shall  be  paid 
dividends  equal  in  amount  to  those  already  received  by  the  other  creditors 
if  the  estate  equals  so  much  before  such  other  creditors  are  paid  any  further 
dividends.  [  (1898)  30  Stat.  L.  564.] 

Effect  of  subsequent  proof  and  aUow- 
ance  of  claims. —  It  was  evidently  contem- 
plated by  Congress  that  claims  might  be 
proved  after  dividends  had  been  declared 
and  paid,  and  that  creditors  who  had  been 
negligent  in  proving  their  claims  should 
thereupon  take  their  chances  of  obtain- 
ing an  equal  distribution  with  those  cred- 
itors who  had  been  more  diligent.  In  re 
«tein,  (D.  C.  Ind.  1899)  94  Fed.  124,  1 
Am.  Bankr.  Bep.  662. 

Effect  of  laches. —  One  claiming  the 
right  to  participate  in  the  distribution 
of  the  bankrupt's  estate  may  be  barred 
by  laches;  thus  standing  silently  by  while 
the  trustee  pays  out  all  the  fimds  in  divi- 
dends will  preclude  a  claimant  even 
though,  before  that  time,  he  could  have 
shown  an  equitable  right  to  tlie  fund  or 
some    part    thereof.      Claflin    Dry    Goods 


Co.  V.  Eason,  (E.  D.  Tex.)  2  Am.  Bankr. 
Rep.  263. 

Review  and  Tevocation  of  order  declar- 
ing dividend. — Whether  the  referee  shall 
direct  or  refuse  to  direct  the  trustees  to 
take  a  review  of  an  order  declaring  a  divi- 
dend, or  to  allow  a  review  in  the  name  of 
the  trustees  is  a  matter  as  to  which  the 
judgment  of  the  referee,  under  whose  im- 
mediate control  the  estate  is  being  ad- 
ministered, and  who  is  familiar  with  the 
property,  is  entitled  to  much  weight. 
Likewise  the  question  as  to  whether  a 
dividend  order,  which  was  right  when 
made,  should  be  revoked,  and  the  case  re- 
opened on  th«t  point,  is  a  matter  which 
rests  within  the  discretion  of  the  referee, 
to  the  exercise  of  which  no  review  lies, 
except  so  far  as  it  may  proceed  upon  er- 
roneous principles  of  law.  In  re  Henrv 
Siegel  Co.,  (1).  C.  Mass.  1914)  216  Fed.  943. 
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d  [Where  penons  adjudged  bankrupt  without  United  States.]  When- 
ever a  person  shall  have  been  adjudged  a  bankrupt  by  a  court  without  tke 
United  States  and  also  by  a  court  of  bankruptcy,  creditors  residing  Mdthin 
the  United  States  shall  first  be  paid  a  dividend  equal  to  that  received  in 
the  court  without  the  United  States  by  other  creditors  before  creditors  who 
have  received  a  dividend  in  such  courts  shall  be  paid  any  amounts.  [  {1898) 
30  Stat  L.  564.] 

e  [Limit  to  amount  collectable  by  claimant.]  A  claimant  shall  not  be 
entitled  to  collect  from  a  bankrupt  estate  any  greater  amount  than  shall 
accrue  pursuant  to  the  provisions  of  this  Act.  [(1898)  30  Stat.  L.  564,\ 


Sec.  66.  Unclaimed  DivmENDS. —  a  [.Payment  into  court.]  Dividends 
which  remain  unclaimed  for  six  months  after  the  final  dividend  has  been 
declared  shall  be  paid  by  the  trustee  into  court.    [  (1898)  30  Stat.  L.  664.] 

An  to  dividends  generaUy,  Bee  section  65. 

b  [Distribution  after  one  year.]  Dividends  remaining  unclaimed  for  one 
year  shall,  under  the  direction  of  the  court,  be  distributed  to  the  creditors 
whose  claims  have  been  allowed  but  not  paid  in  full,  and  after  such  claims 
have  been  paid  in  full  the  balance  shall  be  paid  to  the  bankrupt :  Provided, 
That  in  case  unclaimed  dividends  belong  to  minors  such  minors  may  have 
one  year  after  arriving  at  majority  to  claim  such  dividends.  [(1898)  30 
Stat.  L.  564,] 


Purpose  of  section. —  "  To  those  familiar 
with  the  incidents  foUowing  the  adminis- 
tration of  the  Bankrupt  Act  of  1867,  the 
purpose  of  the  provisions  of  said  section 
66  is  quite  obvious.  It  occurred  under 
that  Act  elsewhere,  no  doubt,  as  in  this 
district,  that  dividends  declared  in  favor 
of  general  creditors  of  the  bankrupt, 
which  were  covered  into  the  court  regis- 
try or  depository,  remained  uncalled  for 
by  the  distributees  for  a  great  number  of 
years;  and  this  fund  in  some  of  the  de- 
positories was  quite  large.  As  this  fund 
had  not  for  so  long  a  period  been  called 
for  by  the  designated  distributees,  the 
question  arose  as  to  whether  or  not  the 
courts  ought  not  to  hold  that  this  seem- 
ingly abandoned  fund,  in  equity,  should 
either  be  distributed  pro  rata  among  the 
creditors  who  had  not  been  paid  in  full, 
or  returned  to  the  bankrupt.  But  the 
better  opinion  seemed  to  be  that  such  a 
contingency  was  a  casug  omieaus  of  the 
Bankrupt  Act,  which  section  66  of  the 
Act  of  1898  sought  to  remedy.  Its  phrase- 
ology strengthens  the  argument  that  the 


term  '  dividends '  employed  in  this  statute 
pertains  solely  to  the  fund  to  be  distrib- 
uted pro  rata  among  the  eeneral  creditors. 
The  uncalled-for  dividends  are  to  'be  dis- 
tributed to  the  creditors  whose  claim t$ 
have  been  allowed,  but  not  paid  in  full,* 
etc.  As  no  dividends  could  'arise  until 
after  the  claims  entitled  to  priority  have 
been  paid  in  full,  '  the  creditors  whose 
claims  have  been  allowed,  but  not  paid  in 
full,'  are  clearly  the  general  creditors." 
In  re  Fielding,  (W.  D.  Mo.  1899)  96  Fed. 
800,  3  Am.  Bankr.  Rep.  135. 

This  section  relates  to  unclaimed  divi- 
dends only,  and  when  there  is  a  surplus  of 
a  voluntary  bankrupt's  estate,  after  the 
payment  of  all  proved  claims  and  interest 
thereon  to  the  date  of  the  filing  of  the 
petition,  such  surplus  should  be  applied 
first  to  the  payment  of  the  interest  ac- 
cruing on  the  claims  subsequent  to  the 
filing  of  the  petition,  and  the  remainder 
only  returned  to  the  bankrupt.  Johnson 
V.  Norris,  (0.  0.  A.  6th  Cir.  1911)  190 
Fed.  459. 


Sec.  67.  Liens. —  a  [Claims  not  valid  liens.]  Claims  which  for  want  of 
record  or  for  other  reasons  would  not  have  been  valid  liens  as  against  the 
slaims  of  the  creditors  of  the  bankrupt  shall  not  be  liens  against  his  estate. 
[  (1898)  30  Stat.  L.  564.] 

Pnrpose  of  section. —  This  section  "was  not  to  create  rights  under  attachments 
designed  to  preserve  rights  under  attach-  that  had  ceased  to  exist  at  the  time  of 
ments  and  liens  that  actually  exivSted,  and      the  filing  of  the  petition  in  bankruptcy. 
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The  obviouB  purpose  of  it  wag  to   pre- 

Bcrve  to  the  creditors  property  which  tney 
would  otherwise  lose  by  an  adjudication 
in  bankruptcy,  and  to  prevent  the  inter- 
vention of  other  liens  to  their  prejudice." 
Gary  v.  Graham,  (1911)  108  Me.  462, 
81  Atl.  660. 

The  section  "  means  that  any  liens  which 
would  not  have  been  valid  if  other  cred- 
itors had  a  right  before  bankruptcy  to 
avoid  the  same,  either  for  want  of  record 
or  otherwise,  shall  not  constitute  a  lien 
against  the  estate  in  bankruptcy."  In  re 
Pekin  Plow  Co.,  (C.  C.  A.  1901)  112  Fed. 
308. 

Validity  determined  by  state  law. —  The 
decisions  all  agree  that  the  validity  of 
an  alleged  lien,  attacked  as  ineffective  un- 
der section  67a,  is  to  be  determined  in  ac- 
cordance with  the  law  of  the  state, 
whether  statutory  or  existing  by  force  of 
well-settled  principles.  Therefore,  if  an 
alleged  lien  be  invalid  as  to  creditors  un- 
der the  law  of  the  state,  either  for  want 
of  recording  or  for  any  other  reason,  it 
will  also  be  invalid  as  against  the  trustee 
in  bankruptcy;  but  if,  on  the  other  hand, 
the  transaction  is  one  recognized  as  valid 
as  against  creditors  under  the  state 
statutes  and  decisions,  its  validity  will  be 
equally  recognized  and  enforced  in  bank- 
ruptcy proceedings.  Holt  v.  Crucible 
Steel  Co.,  (1912)  224  U.  S.  262,  32  S.  Ct. 
414,  56  U.  S.  (L.  ed.)  766;  In  re  Booth, 
(D.  C.  Ore.  1900)  98  Fed.  976,  3  Am. 
Bankr.  Rep.  574;  In  re  New  York  Econom- 
ical Printing  Co.,  (C.  C.  A.  2d  Cir.  1901) 
110  Fed.  514,  -6  Am.  Bankr.  Rep.  615; 
In  re  Tatem,  (B.  D.  N.  C.  1901)  110  Fed. 
519,  6  Am.  Bankr.  Rep.  426;  In  re  Sewell, 
(E.  D.  Ky.  Ill  Fed.  791,  7  Am.  Bankr. 
Rep.  133;  In  re  Shirley,  (C.  C.  A.  6th 
Cir.  1901)  112  Fed.  301,  7  Am.  Bankr. 
Rep.  299;  In  re  Pekin  Plow  Co.,  (C.  C.  A. 
8th  Cir.  1901)  112  Fed.  308,  7  Am.  Bankr. 
Rep.  369;  Duplan  Silk  Co.  t\  Spencer, 
(C.  C.  A.  3d  Cir.  1902)  115  Fed.  689,  8 
Am.  Bankr.  Rep.  367;  In  re  Hull,  (D.  C. 
Vt.  1902)  115  Fed.  858,  8  Am.  Bankr. 
Rep.  302;  In  re  Josephson,  (W.  D.  Ga. 
1902)  11-6  Fed.  404,  8  Am.  Bankr.  Rep. 
423;  In  re  H.  G.  Andrae  Co.,  (E.  D.  Wis. 
1902)  117  Fed.  561,  9  Am.  Bankr.  Rep. 
135;  In  re  Antigo  Screen  Door  Co.,  (C.  C. 
A.  7th  Cir.  1903)  123  Fed.  249,  10  Am. 
Bankr.  Rep.  359;  In  re  Gosoh.  (C.  C.  A. 
5th  Cir.  1903)  126  Fed.  627,  12  Am. 
Bankr.  Rep.  149;  In  re  Beede,  (K  D.  N. 
Y.  1903)  126  Fed.  853,  11  Am.  Bankr. 
Rep.  387;  In  re  Lukens,  (E.  D.  Pa.  1905) 
138  Fed.  188,  14  Am.  Bankr.  Rep.  683; 
Rogers  v.  Page,  (6th  Cir.  1905)  140  Fed. 
596,  72  C.  C.  A.  164,  15  Am.  Bankr.  Rep. 
502;  In  re  Chadwick,  (N.  D.  Ohio  1906) 
140  Fed.  674,  16  Am.  Bankr.  Rep.  528; 
Morgan  v.  Mannington  First  Nat.  Bank, 
fC.  C.  A.  4th  Cir.  1906)  145  Fed.  466, 
16  Am.  Bankr.  Rep.  639;  In  re  Doran, 
(W.  D.  Ky.  1906)  148  Fed.  327;  Hanson 
V.  Blake,  (D.  C.  Me.  1907)  155  Fed.  342. 
19  Am.  Bankr.  Rep.  326;  American  Wood 


Working  Machinery  Co.  v.  Norment,  (C. 
C.  A.  4th  Cir.  1907)  157  Fed.  801,  19 
Am.  Bankr.  Rep.  679;  Pontiac  Buggy  Co. 
V.  Skinner,  (N.  D.  N.  Y.  1908)  158  Fed. 
858,  20  Am.  Bankr.  Rep.  206;  In  re  Ilick- 
erson,  (D.  C.  Idaho  1908)  162  Fed.  345, 
20  Am.  Bankr.  Rep.  682;  In  re  Claussen, 
(D.  C.  S.  C.  1908)  164  Fed.  .300,  21  Am. 
Bankr.  Rep.  34;  Walther  r.  Williams  Mer- 
cantile Co.,  (C.  C.  A.  6th  Cir.  1909)  169 
Fed.  270,  22  Am.  Bankr.  Rep.  328;  Wal- 
ter A.  Wood  Co.  r.  Eubanks,  (C.  C.  A. 
4th  Cir.  1909)  169  Fed.  929,  22  Am. 
Bankr.  Rep.  307;  Corbitt  Buggy  Co.  v. 
Ricaud,  (C.  C.  A.  4th  Cir.  1909)  169  Fed. 
935,  22  Am.  Bankr.  Rep.  316;  In  re  Bra- 
selton,  (N.  D.  Ga.  1909)  169  Fed. 
960,  22  Am.  Bankr.  Rep.  419;  In  re 
Burlage,   (N.  D.  la.  1909)   169  Fed.  1006, 

22  Am.  Bankr.  Rep.  410;  Goodnough  Mer- 
cantile, etc.,  CJo.  r.  Galloway,  (D.  C.  Ore. 
1909)  171  Fed.  940,  22  Am.  Bankr.  Rep. 
803;  In  re  Bement,  (C.  C.  A.  7th  Cir. 
1909)    172»Fed.  98;  In  re  McDonald,   (D. 

C.  Mass.  1908)  173  Fed.  99,  23  Am. 
Bankr.  Rep.  61;  In  re  Bothe,  (C.  C.  A. 
8th  Cir.  1909)  173  Fed.  697,  23  Am. 
Bankr.  Rep.  161;  In  re  Southern  Textile 
Co.,  (C.  C.  A.  2d  Cir.  1909)  174  Fed. 
523,  23  Am.  Bankr.  Rep.  172;  Matt- 
ley  V,  Wolfe,  (D.  C.  Neb.  1909)  175  Fed. 
619,  23  Am.  Bankr.  Rep.  673;  In  re 
Bailey,   (D.  C.  S.  C.  1910)    176  Fed.  628, 

23  Am.  Bankr.  Rep.  876;  In  re  Schmidt, 
(C.  C.  A.  2d  Cir.  1910)  181  Fed.  73;  In  re 
Duggan,  (S.  D.  Ga.  1910)  182  Fed.  252; 
In  re  Lausman,  (W.  D.  Ky.  1910)  183 
Fed.  647;  Foerstner  v.  Citizens'  Sav.,  etc., 
Co.,  (C.  C.  A.  6th  Cir.  1911)  186  Fed.  1; 
Sturdivant  Bank  r.  Schade,  (C.  C.  A.  8th 
Cir.  1912)  195  Fed.  188;  In  re  Clough, 
(D.  C.  Vt.  1912)  197  Fed.  185;  In  re 
Charles  Town  Light  &  Power  Co.,  (N.  D. 
W.  Va.  1912)  199  Fed.  846;  In  re  Harn- 
den,  (D.  C.  N.  M.  1912)  200  Fed.  175; 
In  re  United  States  Lumber  Co.,  (W.  D. 
Wash.  1913)  206  Fed.  236;  Schaupp  v. 
Miller,  (D.  C.  Ore.  1913)  206  Fed.  675; 
In  re  Waters-Colver  Co.,  (E.  D.  N.  Y. 
1913)  206  Fed.  845;  In  re  Rose,  (N.  D. 
Ga.  1913)  206  Fed.  991;  Deupree  i\  Wat- 
son. (C.  C.  A.  6th  Cir.  1914)  216  Fed. 
483;  In  re  Palmer,  (N.  D.  N.  Y.  1914) 
218  Fed.  74;  In  re  Marriner,  (D.  C.  Me. 
1915)    220  Fed.  542;   In  re  Hellams,    (S. 

D.  Ala.  1915)  223  Fed.  460. 

See  also  the  cases  cited  under  the  fol- 
lowing subdivisions  of  this  section.  Valid 
liens  are  considered  under  subdivision  d. 
while  void  and  fraudulent  liens  generally 
are  discussed  under  subdivision  e,  and 
liens  obtained  through  legal  proceedings 
are  treated  under  subdivisions  c  and  /. 

Unrecorded  chattel  mortgage. — In  a  case 
controlled  by  the  'Nebraska  law  it  was 
held  that  all  the  creditors  of  an  involun- 
tary bankrupt  are  "creditors"  within 
the  purview  of  the  state  statute  pro- 
viding that  chattel  mortgages  or  con- 
veyances intended  to  operate  as  su^li. 
there    being    no    delivery   or    change   ^ 
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possession  of  the  property,  "shall  he 
absolutely  void  as  against  the  creditor  of 
the  mortgagor,"  unless  the  mortgage  or 
a  copy  thereof  shall  be  recorded ;  the  word 
"  creditor "  in  such  statute  having  been 
held  by  the  state  Supreme  Court  to  mean 
*'a  judgment,  execution,  or  attachment 
creditor,  that  is,  a  creditor  who  is  using 
the  courts  of  law  and  their  processes  for 
the  collection  of  his  debt."  In  re  Pekin 
Plow  Co.,    (C.  C.  A.  1901)    112  Fed.  308. 

A  chattel  mortgage  invalid  under  the 
state  law  because  not  recorded  in  time  will 
not  be  recognized  by  the  Bankruptcy 
Court  on  the  ground  that  it  was  executed 
pursuant  to  a  prior  agreement  for  such 
mortgage.  In  re  Ronk,  (1901)  111  Fed. 
164. 

It  has  been  held  that  a  chattel  mort- 
gage, unfiled  for  a  term  of  five  years,  is 
void  as  against  the  creditors  of  a  mort- 
gagor whose  claims  accrued  prior  to  such 
filing;  and  although  such  creditors  can- 
not, under  the  general  rule,  attack  it  until 
after  the  recovery  of  a  judgment  and  issue 
of  an  execution,  this  rule  is  simply  one  of 
procedure  and  does  not  affect  the  right; 
and,  therefore,  where  the  recovery  of  a 
judgment  is  impracticable  it  is  not  an  in- 
dispensable requisite  to  enforcing  the 
rights  of  the  creditor;  hence  a  trustee  in 
bankruptcy  may,  for  the  benefit  of  cred- 
itors, attack  such  a  mortf^age,  though  if 
a  creditor  seeks  that  relief  in  his  own 
name  it  would  be  necessary  that  his  claim 
bo  first  put  in  judgment.  Skilton  v.  Cod- 
ington, (1906)  16  Am.  Bankr.  Rep.  810, 
185  X.  Y.  80,  77  N.  E.  790. 

Notwithstanding  the  fact  that  an  unfiled 
chattel  mortgage  is  valid  as  between  the 
parties,  and  that  a  trustee  in  bankruptcy 
succeeds  only  to  the  rights  of  his  bank- 
rupt, iie  is  not  thereby  precluded  from  at- 
tacking a  mortgage  made  by  his  bankrupt 
for  default  in  filing.  Skilton  r.  Coding- 
ton, (1906)  15  Am.  Bankr.  Rep.  810,  186 
X.  Y.  SO,  77  N.  E.  790. 

Where  the  state  statute  requires  a  rec- 
ord of  the  mortgage  only  as  against  inter- 
vening liens  or  conveyances,  an  unre- 
corded mortgage  is  good  against  general 
creditors  of  the  mortgagor  and  conse- 
quently against  his  truetee  in  bankruptcy. 
Johnson  r.  Patterson,  (1875)  2  Woods 
(U.  S.)  443;  In  re  Wright,  (1899)  96 
Fed.  187. 

An  unrecorded  contract,  intended  to  op- 
erate as  a  chattel  mortgage,  was  held  to 
create  no  lien  against  the  bankrupt  es- 
tate. In  re  Pekin  Plow  Co.,  (C.  C.  A. 
1901)    112  Fed.  308. 

In  the  following  cases,  chattel  mort- 
gages which  had  not  been  recorded  as 
required  by  state  statute  wfre  held  void 
as  liens.  In  re  Leigh,  (1899)  96  Fed. 
806;  In  re  Adams,  (1899)  97  Fed.  188; 
In  re  Booth,  (1900)  98  Fed.  975;  Stroud 
r.  McDaniel,  (C.  C.  A.  1901)  106  Fed. 
493;  In  re  Wright,  (1900)  107  Fed.  428; 
Cornelius  r.  Boling,  (1907)  18  Okla.  469, 
90  Pac.  874. 


Fraudulent  chattel  mortgage. — ^A  chat- 
tel mortgage  made  by  a  bankrupt  may 
be  set  aside  at  the  suit  of  the  trustee  on 
the  ground  of  fraud.  See  In  re  Geiver, 
(D.  C.  S.  D.  1912)  193  Fed.  128.  In  the 
case  of  In  re  Hugill,  (1900)  100  Fed. 
616,  a  recorded  chattel  mortgage  was  held 
void  for  actual  intent  to  defraud  the  mort- 
gagor's creditor,  although  part  of  the 
mortgage  debt  was  a  genuine  claim.  In 
a  case  controlled  by  the  Indiana  law  it 
was  held  that  the  verbal  permission  by 
the  chattel  mortgagee,  at  the  time  the 
mortgage  was  given,  to  the  mortgagor  to 
sell  part  of  the  property  covered  by  such 
mortgage  did  not  vitiate  the  mortgage  as 
to  property  to  which  such  permission  did 
not  apply.  In  re  Soudan  Mfg.  Co.,  (C.  C. 
A.   1902)    113   Fed.   804. 

Conditional  sale. —  Since  the  amendment 
of  1910  to  section  47a  (2)  of  the  Bank- 
ruptcy Act,  an  unfiled  conditional  sale 
contract  is  absolutely  void  as  against 
a  trustee  in  bankruptcy  representing  cred- 
itors who  have  subsequent  to  the  execu- 
tion of  the  contract,  and  prior  to  its  filing, 
extended  credit  to  the  bankrupt.  In  re 
Johnson,  (E.  D.  Okla.  1914)  212  Fed.  311. 

For  cases  arising  prior  to  the  amend- 
ment of  1910  to  section  47a  (2),  as  to  the 
validity  of  unrecorded  conditional  bills  of 
sale,  see  In  re  Legg,  (1899)  96  Fed.  326; 
In  re  Rowland,  (1901)  109  Fed.  869; 
In  re  Tatem,  (1901)  110  Fed.  519;  In  re 
Kellogg,  (1901)  112  Fed.  62;  Haskell  r. 
Merrill,  (1901)  179  Mass.  120,  60  N.  E. 
486. 

Judgment  lien. —  The  onus  in  on  the 
claimant  under  an  alleged  judgment  lien 
to  show  that  he  has  complied  with  all 
statutory  re(]|uirements  to  constitute  his 
judgment  a  hen.  In  re  Wood,  (1899)  95 
Fed.  946. 

An  outlawed  judgment  was  held  not  to 
be  a  lien  upon  real  estate  when  provable 
as  a  debt.  In  re  Farmer,  (1902)  116  Fed. 
763. 

Landlord's  lien. — ^In  In  re  Ruppel,  (1899) 
97  Fed.  778,  it  was  held  that  the  land- 
lord had  no  lien  for  rent  overdue  at  the 
time  of  bankruptcy  upon  the  proceeds  of 
the  sale  of  the  leasehold,  either  under 
state  statute  or  at  common  law.  See  also 
In  re  Wolf,  (1899)  98  Fed.  74,  where  the 
statutory  rent  lien  was  held  waived. 

Lien  claimed  under  building  contract. — 
In  Duplan  Silk  Co.  v.  Spencer,  (C.  C.  A. 
1902)  116  Fed.  689,  reversing  Spencer  r. 
Duplan  Silk  Co.,  (1902)  112  Fed.  638,  an 
alleged  lien  by  the  owner  of  a  building 
upon  materials  deposited  upon  the  ground 
by  a  building  contractor  was  held  valid 
under  the  law  of  Pennsylvania  as  against 
the  trustee  of  the  bankrupt  contractor. 

Confusion  of  goods. —  In  In  re  Klapholz, 
(1902)  113  Fed.  1002,  owing  to  the  in- 
termingling of  the  goods  upon  which  the 
creditor  claimed  a  lien  with  other  goods 
sold  by  the  receiver,  and  upon  other 
grounds,  the  creditor  was  adjudged  to 
have  no  valid  lien. 
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b  [Trustee  snbrogated  to  rights  of  creditor.]  Whenever  a  creditor  Ls 
prevented  from  enforcing  his  rights  as  against  a  lien  created,  or  attempteci 
to  be  created,  by  his  debtor,  who  afterwards  becomes  a  bankrupt,  the  trustee 
of  the  estate  of  such  bankrupt  shall  be  subrogated  to  and  may  enforce  such 
rights  of  such  creditor  for  the  benefit  of  the  estate.  [  (1898)  30  Stat.  L,  564.] 


Am  to  right  of  trustee  to  avoid  fraudu- 
lent transactioufi  which,  prior  to 
bankruptcy,  the  creditors  might  have 
avoided,  see  section  70e. 

Trustee  subrogated  to  creditor's  rights. 
—  Section  676  is  designed  to  subrogate 
the  trustee  to  the  rights  of  creditors,  as 
against  liens  or  transfers  which  exist  at 
the  time  of  the  bankruptcy,  but  it  vests 
him  with  no  additional  rights.  Thompson 
1?.  Fairbanks,  (1906)  196  U.  S.  622,  26 
S.  Ct.  3M,  49  U.  S.  (L.  ed.)  678,  13  Am. 
Bankr.  Rep.  437;  Baltimore  First  Nat. 
Bank  i?.  Staake,  (1906)  202  U.  S.  141, 
26  S.  Ct.  580,  50  U.  S.  (L.  ed.)  967,  15 
Am.  Bankr.  Rep.  642;  In  re  Rowland, 
(1901)  109  Fed.  869;  In  re  New  York 
Economical  Printing  Co.,  (C.  C.  A.  2d  Cir. 
1901)  110  Fed.  514,  6  Am.  Bankr.  Rep. 
616;  In  re  Sentenne,  etc.,  Co.,  (E.  D. 
N.  Y.  1903)  120  Fed.  436,  9  Am.  Bankr. 
Rep.  648;  In  re  Rodgers,  (C.  C.  A.  7th 
Cir.  1903)  126  Fed.  169,  11  Am.  Bankr. 
Rep.  79,  reversed  on  other  grounds  ( 1905 ) 
198  U.  S.  280,  25  S.  Ct.  693,  49  U.  S. 
(L.  ed.)  1051,  14  Am.  Bankr.  Rep.  102; 
In  re  Baird,  (W.  D.  Va.  1904)  126  Fed. 
845,  11  Am.  Bankr.  Rep.  435;  Bush  v. 
Export  Storage  Co.,  (E.  D.  Tenn.  1904) 
136  Fed.  918,  14  Am.  Bankr.  Rep.  138; 
Mitchell  f?.  Mitchell,  (E.  D.  N.  C.  1906) 
147  Fed.  280,  17  Am.  Bankr.  Rep.  382, 
389;  In  re  Doran,  (C.  C.  A.  6th  Cir.  1907) 
154  Fed.  467,  18  Am.  Bankr.  Rep.  760, 
modifying  (W.  D.  Ky.  1906)  17  Am. 
Bankr.  Rep.  799;  Matter  of  Gerstman,  (S. 
D.  N.  Y.  1906)    17  Am.  Bankr.  Rep.  882. 

The  statute  does  not  vest  the  trustee 
with  any  better  right  or  title  to  the  bank- 
rupt's property  than  belongs  to  the  bank- 
rupt or  to  his  creditors  at  the  time  when 
the  trustee's  title  accrues.  The  present 
Act,  like  all  preceding  Bankrupt  Acts, 
contemplates  that  a  lien  good  at  that  time 
as  against  the  debtor  and  as  against  all 


of  his  creditors  shall  remain  undisturbed. 
If  it  is  one  which  has  been  obtained  in 
contravention  of  some  provision  of  the 
Act,  which  is  fraudulent  as  to  creditors, 
or  invalid  as  to  creditors  for  want  of 
record,  it  is  invalid  as  to  the  trustee;  and 
if  it  is  one  which  was  invalid  as  to  some 
particular  creditor,  though  valid  as  to 
other  creditors,  the  trustee  in  certain  cases 
is  subrogated  to  the  rights  of  that  creditor. 
In  re  New  York  Economical  Printing  Co., 
(C.  O.  A.  2d  Cir.  1901)  110  Fed.  514,  6 
Am.   Bankr.  R^.  615. 

Liens  may  be  enforcedt  but  not  created. 
—  The  Bankruptcy  Law  does  not  continue 
a  dischargeable  debt  for  the  purpose  of 
permitting  a  lien  to  be  created  after  the 
adjudication,  but  only  to  preserve  and 
enforce  a  lien  in  existence  at  the  date  of 
the  adjudication.  In  re  Lineberry,  (N.  D. 
Ala.  1910)  183  Fed.  338. 

Creditor's  bill  not  abated.— Section  676 
does  not  transfer  to  the  trustee  the  right 
of  a  judgment  creditor  to  enforce  an  equi- 
table lien  acquired  by  the  filing  of  a  cred- 
itor's bill  before  bankruptcy  proceedings 
were  begun;  nor  does  it  abate  the  cred- 
itor's right  to  prosecute  such  suit.  Taylor 
t7.  Taylor,  (1900)  59  N.  J.  Eq.  86,  46  Atl. 
440.  See  also  Sedgwick  v.  Menck,  (1868) 
6  Blatchf.  156,  21  Fed.  Cas.  No.  12.616; 
Stewart  v.  Isidor,  (1868)  1  Nat.  Bankr. 
Reg.  485;  In  re  Hinds,  (1869)  3  Nat. 
Bankr.  Reg.  351;  Johnson  r.  Rogers,  (1876) 
15  Nat.  Bankr.  Reg.  1;  Watkins  u.  Pink- 
ney,  (1842)  3  Edw.  (N.  Y.)  533;  Storm 
r.  Vaddell,  (1845)  2  Sandf.  Ch.  (N.  Y.) 
494;  Fetter  v.  Cirode,  (1844)  4  B.  Mon. 
(Kv.)  482;  Carr  r.  Fearington,  (1869) 
63  N.  C.  560. 

The  word  ''prevented,"  as  used  in  this 
subsection,  means  prevented  by  the  bank- 
ruptcy proceedings.  In  re  Schweitzer, 
(E.  D.  Pa.  1914)  217  Fed.  496. 


c  [Certain  liens  dissolved.]  A  lien  created  by  or  obtained  in  or  pursuant 
to  any  suit  or  proceeding  at  law  or  in  equity,  including  an  attachment  upon 
mesne  process  or  a  judgment  by  confession,  which  was  begun  against  a  per- 
son within  four  months  before  the  filing  of  a  petition  in  bankruptcy  by  or 
against  such  person  shall  be  dissolved  by  the  adjudication  of  such  person 
to  be  a  bankrupt  if  [  {1898)  30  Stat.  L.  564.] 

superseded  by  the  latter  section,  fttts- 
burg)i  First  Nat.  Bank  v.  Guarantee  Title, 
etc.,  Co.,  (C.  C.  A.  3d  Cir.  1910)  178  Fed. 
187:  Cook  v.  Robinson,  (C.  C.  A.  9th  Cir. 
1912)  194  Fed.  785;  Folger  v.  Putnam, 
(C.  C.  A.  9th  Cir.  1912)  194  Fed.  793. 
And  spo  infra^  Bulxiiyision  /  of  this  tec- 
tion. 


As  to 

Liens  obtained  through  legal  proceed- 
ings generally,  see  subdivision  /  of 
this  section. 
Liens  as  preferences,  see  section  60  a 
and  5. 
In  80  far  as  section  67c  is  in  conflict 
with  MCtion  67/y  the  former  is  doubtless 
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And  it  has  been  held  that  subdiviBion  o 
ifl  destroyed  by  subdivision  /  of  section  67. 
In  re  Tune,  (N".  D.  Ala.  1902)  115  Fed. 
906,  8  Am.  Bankr.  Bep.  285. 

Vottoiihstanding  the  repugnancy  of  «u&- 
divisUm  0  to  subdivision  f  and  that  the 
proTisions  of  the  latter  are  controlling, 
those  of  ths  former  still  remain  for  the 
purpose  of  interpretation,  as  the  intend- 
ment of  the  Act  must  be  gathered  from  a 
reading  of  all  its  provisions  as  enacted 
in  pari  materia,  Folger  v.  Putnam,  (O. 
C.  A.  9th  Cir.  1912)   194  Fed.  693. 

Existing  liens  only  contemplated.— Sub- 
divisions 0  and  /  of  this  section  refer  only 
to  existing  liens  created  by  legal  proceed- 
ings, and  are  not  applicable  to  a  case  in 
which  such  a  lien  has  become  merged  into 
a  title  by  the  consummation  of  an  execu- 
tion sale.  Nelson  v.  Svea  Pub.  Co.,  ( W.  D. 
Wash.  1910)   178  Fed.  136. 

Bzecvtion  on  pre-existing  judgment. — 
Section  67c  does  not  affect  the  lien  of  an 
execution  issued  and  levied  within  the  four 
months,  but  founded  on  a  judgment  re- 
covered two  years  before.  In  re  Easley, 
(W.  D.  Va.  1898)  93  Fed.  419,  1  Am, 
Bankr,  Rep.  715.  And  see  infra,  this  sec- 
tion, subdivision  /,  wherein  this  subject 
is  fully  considered. 

Proceedings  begun  more  than  four 
months  before  bankrtfptcy. —  The  Act  does 
not  apply  to  suits  to  enforce  a  lien  begun 
more  than  four  months  before  the  filing 
of  the  petition  in  bankruptcy,  and  the 
court  refused  to  stay  proceedings  on  ap- 
peal from  a  judgment  denying  the  enforce- 
ment of  the  lien.  Smith  v,  Meisenheimer, 
(1898)  104  Ky.  753,  47  S.  W.  1087. 

Liens  acquired  more  than  four  months 
before  the  filing  of  the  petition  are  undis- 
turbed by  bankrupt  proceedings.  Williams 
r.  Bosworth,  (1912)  102  Miss.  160,  59 
So.  6.  And  where  an  attachment  is  levied 
more  than  four  months  before  the  filing 
of  the  petition,  the  lien  created  thereby  is 
not  affected  by  the  discharge;  it  being 
only  the  debt,  with  the  right  to .  proceed 
against  the  bankrupt  in  personam,  which 
is  discharged.  In  re  Blumberg,  (1899)  94 
Fed.  476. 

Under  the  earlier  Bankruptcy  Acts  liens 
Ijy  judgment,  execution  or  levy,  which  were 
valid  under  the  state  law,  were  preserved 
in  the  bankruptcy  proceedings.  Matter  of 
Bernstein,  (1867)  2  Ben.  44,  3  Fed.  Cas. 
Xo.  1,360  J  In  re  Weeks,  (1870)  2  Biss. 
2.39,  29  Fed.  Cas.  No.  17,360;  Marshall  v. 
Knox,  (1872)  16  Wall.  561,  21  U.  S. 
(L.  ed.)  481;  Wilson  v.  City  Bank  of 
St.  Paul,  (1873)  17  Wall.  473,  21  U.  S. 
(L.  ed.)  723;  Clark  <?.  Iselin,  (1874)  21 
Wall.  360,  22  U.  S.  (L.  ed.)  668;  Webster 
r.  Woolbridge,  (1874)  3  Dill.  74,  29  Fed. 
(as.  No.  17,340;  In  re  Beadle,  (1879)  6 
Sawy.  351,  2  Fed.  Cas.  No.  1,155;  Voyles 
r.  Parker,  (1880)  9  Biss.  (U.  S.)  326; 
In  re  Schnepf ,  ( 1867 )  1  Nat.  Bankr.  Reg. 
190,  21  Fed.  Cas.  No.  12,471;  Catlin  v. 
Hoffman,  (1874)  9  Nat.  Bankr.  Reg.  342, 


6  Fed.  Oas.  No.  2,621;  In  re  Hnfnagel, 
(1875)  12  Nat.  Bankr.  Reg.  554,  12  Fed. 
Cas.  No.  6,837;  Clason  t\  Morris,  (1812) 
10  Johns.  (N.  Y.)  524;  Wooten  v.  Clark, 
(1851)  23  Miss.  75;  Bruner  v.  Sherley, 
(1854)   27  Miss.  407. 

Attachment  under  mesne  process. —  This 
section  recognizes  a  preference  obtainable 
through  an  attachment,  acquired  upon 
mesne  process  pursuant  to  a  suit  or  pro- 
ceeding at  law  or  in  equity,  the  condition 
being  that  the  attachment  shall  have  been . 
made  while  the  debtor  was  insolvent,  and 
its  existence  and  enforcement  will  so  oper- 
ate; that  is,  as  a  preference.  Folger  v. 
Putnam,  (C.  C.  A.  9th  Cir.  1912)  194 
Fed.  793. 

Where,  under  the  state  law,  a  plaintiff 
attaching  under  mesne  process  obtains  a 
lien,  though  he  has  obtained  no  judgment, 
such  lien  is  entitled  to  recognition  in  bank- 
ruptcy proceedings.  In  re  Crafts-Riordon 
Shoe  Co.,  (D.  C.  Mass.  1910)  185  Fed. 
931. 

Where  an  attachment  on  mesne  process 
was  obtained  under  the  statutes  of  Massa- 
chusetts more  than  four  months  before  the 
bankruptcy  proceedings,  and  the  lien  was 
rendered  enforceable  by  judgment  and  ex- 
ecution within  the  four  months,  it  was 
held  that  the  lien,  judgment,  and  execution 
were  all  good,  the  judgment  not  being 
enforceable,  however,  against  the  bankrupt 
personally.  In  re  Blair,  ( 1901 )  108  Fed. 
629.  But  see  In  re  Johnson,  (1901)  108 
Fed.  373,  where  the  judgment  obtained  in 
Vermont  and  execution  thereon  were  held 
void  as  to  tlie  attached  property,  and  the 
lien  was  discharged,  the  decisions  in  Ver- 
mont treating  the  attachment  as  only  an 
inchoate  lien,  to  be  perfected  by  judgment 
and  execution. 

Liens  determined  by  state  law. —  The 
Bankrupt  Act  leaves  to  each  state  the 
right  to  say  when  a  lien  is  established  by 
virtue  of  its  law.  It  is  not  intended  by 
the  Bankrupt  Act  to  disturb  vested  rights 
under  liens  acquired  more  than  four 
months  before  the  petition  in  bankruptcy, 
and  each  state  determines  when  a  lien 
exists  according  to  its  own  laws.  Williams 
V.  Bosworth,  (1912)  102  Miss.  160,  59 
So.  6. 

Computation  of  time  —  Judgment. — ^**  It 
is  not  the  date  of  the  warrants  of  attorney 
authorizing  the  entry  of  judgment,  but  the 
date  on  which  the  judgments  are  actually 
entered,  that  fixes  the  time  from  which  the 
four  months  period  begins  to  run."  Fer- 
guson t?.  Greth,  (1900)  195  Pa.  St.  272, 
45  Atl.  735,  78  A.  S.  R.  712. 

Attachment  or  execution. —  The  words 
"which  was  begun"  do  not  necessarily 
refer  to  the  beginning  of  the  action  or 
suit,  but  to  the  beginning  of  that  particu- 
lar proceeding  which  secured  the  lien;  and 
therefore  an  attachment  was  held  to  be 
dissolved  although  the  original  action  had 
been  pending  more  than  a  year.  In  re 
Higgins,    (1899)    97  Fed.  775.     See  also 
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In  re  DeLne,  (1899)  91  Fed.  510;  In  re 
Kletchka,  (1899)  92  Fed.  901.  But  com- 
pare In  re  Easley,  (1898)  93  Fed.  419, 
holding   that   the    lien    of    an    execution 


issued  and  levied  within  the  four  months, 
the  judgment  having  been  recovered  two 
years  before,   is  not  within  section  67  c. 


(1)  [Defendant  insolvent.]  it  appears  that  said  lien  was  obtained  and 
permitted  while  the  defendant  was  insolvent  and  that  its  existence  and 
enforcement  will  work  a  preference,  or  [{1898)  30  Stat.  L.  564,] 


As  to  what  constitutes  insolvency,  see 
section  la  (16). 

Transactions  prior  to  Bankruptcy  Act. 
—  As  an  involuntary  petition  could  not  be 
filed  until  four  months  after  the  passage 
of  the  Act,  therefore,  under  section  67  o, 
Cf  and  /,  no  transfer,  lien,  or  incumbrance 
is  avoided  by  adjudication  unless  made  or 
arising  after  the  passage  of  the  Act.  In 
re  Brown,   (1898)   91  Fed.  35«. 

"The  creditor  'obtains'  his  lien  when 
proceedings  instituted  by  him  result  in  its 
attaching  to  an  insolvent's  estate  in  such 
a  manner  as  to  work  a  preference;  and 
the  debtor  *  permits '  it  when  he  allows  a 
state  of  facts  to  exist  rendering  such  lien 
possible,  and  cannot  or  does  not  in  good 
faith  resist  it."  In  re  Bums,  (1899)  97 
Fed.  926. 

The  word  "permitted"  must  be  con- 
sidered as  synonymous  with  "  suffered.'' 
''  The  bankrupt  '  permitted  '  the  lien  to  be 
obtained  when,  by  not  paying  the  debt  and 
otherwise,  he  suffered  or  allowed  or  per- 
mitted the  grounds  for  the  attachment  to 
arise,  and  when  he  did  not  in  good  faith 
prevent,  or  at  least  resist,  the  effort  of  the 


creditor  to  obtain  the  lien  by  means  of 
the  attachment."  In  re  Arnold,  (D.  C. 
Ky.  1899)  94  Fed.  1001. 

SInowledge  of  the  insolvency,  or  reason- 
able cause  for  belief  of  the  insolvency,  is 
not  necessary  under  section  67o  (1),  as 
it  is  under  section  67o  (2),  nor  is  it 
necessary  that  the  lien  should  have  been 
sought  and  permitted  in  fraud  of  tlie 
Bankruptcy  Act,  as  under  section  67c  (3) . 
"All  that  is  required  for  such  lien  to  be 
dissolved  is  that  the  suit  or  proceeding 
was  begun  within  four  months  of  the  filing 
of  the  petition,  and  while  the  defendant 
was  insolvent,  and  that  its  enforcement 
will  work  a  preference.  The  intent  on  the 
part  of  the  bankrupt  to  allow  a  preference 
to  be  obtained,  or  his  collusion  and  par- 
ticipation to  that  end,  is  not,  by  clause 
(1),  a  requisite  to  the  ipeo  f<icto  dissolu- 
tion of  the  lien."  /nreBurrus,  (1899)  97 
Fed.  926. 

Attachments  were  dissolved  by  force  of 
section  67c  (1)  in  Kosches  17.  LiboAvitz, 
(Tex.  Civ.  App.  1900)  56  S.  W.  613; 
Schmitovitz  v.  Bernstein,  (1901)  22  R.  I. 
330,  47  Atl.  884. 


(2)  [Knowledge  of  insolvency.]  the  party  or  parties  to  be  benefited 
thereby  had  reasonable  cause  to  believe  the  defendant  was  insolvent  and  in 
contemplation  of  bankruptcy,  or  [  (1898)  30  Stat.  L.  564.] 

(3)  [Frand  —  trustee  subrogated.]  that  such  lien  was  sought  and  per- 
mitted in  fraud  of  the  provisions  of  this  Act ;  or  if  the  dissolution  of  such 
lien  would  militate  against  the  best  interests  of  the  estate  of  such  person 
the  same  shall  not  be  dissolved,  but  the  trustee  of  the  estate  of  such  person, 
for  the  benefit  of  the  estate,  shall  be  subrogated  to  the  rights  of  the  holder 
of  such  lien  and  empowered  to  perfect  and  enforce  the  same  in  his  name 
as  trustee  with  like  force  and  effect  as  such  holder  might  have  done  had  not 
bankruptcy  proceedings  intervened.   [{1898)  30  Stat.  L.  564.] 


Section  67c  refers  to  a  lien  obtained  in 
a  proceeding  at  law  or  in  equity  for  the 
benefit,  not  of  the  bankrupt's  creditors  in 
general,  but  of  one  or  more  creditors  less 
than  all  of  them.  The  words  *'  such  lien," 
in  the  second  sentence  of  67c,  refer  to 
any  'Mien  created  by  or  obtained  in  or 
pursuant  to  any  suit  or  proceeding  at  law 
or  in  equity,"  mentioned  at  the  beginning 
of  the  section,  and  not  merely  to  a  lien 
described  by  the  language  of  clause  1, 
clause  2,  or  clause  3.  It  is  not  the  Intent 
of  the  section  to  dissolve  a  lien  where  its 
retention  will  benefit  the  general  body  of 
the  bankrupt's  creditors.  Pittsburgh  First 
Nat.  Bank  v.  Guarantee  Title,  etc.,  Co., 
(C.  C.  A.  3d  Cir.  1910)  178  Fed.  187. 


Lien  permitted  in  fraud. —  A  lien  ob- 
tained by  a  foreign  creditor  of  a  bankrupt 
within  four  months  prior  to  the  bank- 
ruptcy, and  while  the  bankrupt  was  sol* 
vent,  on  property  of  the  debtor  in  a 
foreign  country  through  judicial  proceed- 
ings in  the  nature  of  an  attachment,  which 
were  not  opposed,  is  one  sought  and  per- 
mitted in  fraud  of  the  provisions  of  the 
Act  within  the  meaning  of  section  67c  (3); 
and  where  the  creditor  realizes  therefrom 
payment  of  a  portion  of  his  debt  he  is 
not  entitled  to  prove  the  remainder  as  a 
claim  against  the  estate  in  bankruptcy  in 
this  country  without  surrendering  the 
amount  so  received  so  as  to  place  him  on 
equitable    equality   with    other   creditors. 
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In  re  Pollmann,   (S.  D.  N.  Y.  1907)    156 
Fed.  221,  19  Am.  Bankr.  Rep.  474. 

Preservation  of  liens. —  Liens  preserved 
under  section  67  ft,  c,  and  /,  are  tJiereby 
rendered  inoperative  as  a  preference,  but 
are  retained  in  favor  of  the  trustee  that 
the  liens  may  be  distributed  among  the 
whole  body  of  creditors.    Reardon  v.  Rock 


Island  Plow  Co.,  (C.  C.  A.  7th  Cir.  1909) 
108  Fed.  654,  22  Am.  Bankr.  Rep.  66; 
Pittsburgh  First  Nat.  Bank  v.  Guarantee 
Title,  etc.,  Ck).,  (C.  C.  A.  3d  Cir.  1910) 
178  Fed.  187.  See  also  In  re  O'Connor, 
(1899)  95  Fed.  943;  In  re  Hammond, 
(1899)    98  Fed.  845. 


d  [Liens  given  in  good  faith.]  Liens  given  or  accepted  in  good  faith  and 
not  in  contemplation  of  or  in  fraud  upon  this  Act,  and  for  a  present  con- 
sideration, which  have  been  recorded  according  to  law,  if  record  thereof 
was  necessary  in  order  to  impart  notice,  shall,  to  the  extent  of  such  present 
consideration  only,  not  be  affected  by  this  Act.  [{Amended  1910,  which 
excepted  pending  cases)  36  Stat.  L,  842.] 

As  originally  enacted  this  subdivision  d  read  as  follows: 

"  d  Liens  given  or  accepted  in  good  faith  and  not  in  contemplation  of  or  in  fraud 
upon  this  Act,  and  for  a  present  consideration,  which  have  been  recorded  according  to 
law,  if  record  thereof  was  necessary  in  order  to  impart  notice,  shall  not  be  affected  by 
this  act."    [30  Stat.  L.  564.] 

In  1910  it  was  amended  "  so  as  to  read  as  '*  in  the  text. 


As  to  priority  of  liens  and  other  claims 
under  state  and  federal  laws,  see  sec- 
tion 64&   (5). 
The  amendment  of  June  25,  1910,  in- 
serted the  words  "  to  the  extent  of  such 
present  consideration  only."    That  is,  the 
security  that  a  creditor  has  obtained  to 
the   extent  of    the   original  consideration 
shall  not  be  affected.     In  re  Foster,    (D. 

C.  Vt.  1910)   181  Fed.  703. 

Valid  liens  remain  undisturbed. —  Sec- 
tion 67d,  set  out  above,  is  clearly  in  line 
with  the  other  provisions  of  the  statute 
which  regulate  the  vesting  of  title  in  the 
trustee.  Thus  under  section  70a  (see 
note  to  that  section)  it  has  been  held  that 
the  trustee  in  bankruptcy  takes  no  better 
title  than  the  bankrupt  had  as  to  bona 
fide  lienors;  in  other  words,  that  the  trus- 
tee stands  in  the  shoes  of  the  bankrupt  in 
the  absence  of  fraud.  And  under  section 
70e  (see  note  to  that  section)  the  trustee  is 
vested  with  power  to  avoid  any  transfer, 
which  includes  liens  fraudulent  as  to 
creditors;  but  in  all  instances  bona  fide 
transactions  are  protected.  Therefore  it 
has  been  held,  under  section  67e2,  and  in 
accordance  with  the  language  thereof,  that 
liens  given  and  accepted  in  good  faith, 
and  not  in  contemplation  of  or  in  fraud 
of  the  provisions  of  the  statute,  and  for 
a  present  consideration,  and  which  are 
valid  under  the  laws  of  the  state,  as  to 
recording  and  otherwise,  shall  be  deemed 
valid  and  enforceable  in  bankruptcy  pro- 
ceedings. Hiscock  V.  Varick  Bank,  ( 1907 ) 
206  U.  S.  28,  27  S.  Ct.  681,  51  U.  S. 
(L.  ed.)  945,  18  Am.  Bankr.  Bep.  9;  In 
re  Wright,  (N.  D.  Ga.  1899)  96  Fed.  187, 
2  Am.  Bankr.  Rep.  366;  In  re  Ck)bb,   (E. 

D.  N.  C.  1899)  96  Fed.  821,  3  Am.  Bankr. 
Rep.  129;  In  re  Byrne,  (S.  D.  la.  1899) 
97  Fed.  762,  3  Am.  Bankr.  Rep.  268;  In 
re  Wolf,    (N.  D.  la.   1899)    98  Fed.  84, 


3  Am.   Bankr.   Rep.   565;   In  re  Lowen- 
sohn,    (S.  D.  N.  Y.   1900)    100  Fed.  776, 

4  Am.    Bankr.    Rep.    79;    In   re   Browne, 
(1900)  104  Fed.  762;  Greenville  City  Nat. 
Bank  v.  Bruce,    (C.  C.  A.  4th  Cir.  1901) 
109  Fed.  69,  6  Am.  Bankr.  Rep.  312;  In  re 
Sanderlin,    (1901)    109   Fed.   857;    In  re 
West   Norfolk   Lumber   Co.,    (E.    D,   Va. 
1902)    112  Fed.  759,  7  Am.  Bankr.  Rep. 
648;  In  re  Gerry,    (E.  D.  Pa.  1902)    112 
Fed.  957,  7  Am.  Bankr.  Rep.  459;  McNair 
V.  Mclntyre,  (C.  C.  A.  4th  Cir.  1902)   113 
Fed.  113,  7  Am.  Bankr.  Rep.  638;  In  re 
Seudan  Mfg.  Co.,  (C.  C.  A.  7th  Cir.  1902) 
113   Fed.   804,    18   Am.   Bankr.   Rep.  45; 
In  re  Klapholz,  (E.  D.  Pa.  1902)  113  Fed. 
1002,  7  Am.  Bankr.  Rep.  703;  In  re  Stand- 
ard Laundry  CJo.,  (C.  C.  A.  9th  Cir.  1902) 
116   Fed.   476,   8   Am.   Bankr.   Rep.   538; 
Stedman  v.  Monroe  Bank,   (C.  C.  A.  8th 
Cir.   1902)    117   Fed.  237,  9  Am.  Bankr. 
Rep.  4;   Davis  v.  Turner,    (C.  C.  A.  4th 
Cir.  1903)  120  Fed.  605,  9  Am.  Bankr.  Rep. 
716;  Farmers'  Bank  v.  Carr,  (C.  C.  A.  4th 
Cir.  1904)    127  Fed.  690,  11  Am.  Bankr. 
Rep.   733;    Crim  v.  Woodford,    (C.  C  A. 
4th  Cir.  1905)  136  Fed.  34,  14  Am.  Bankr. 
Rep.  302;  In  re  Clifford,  (N.  D.  la.  1905) 
136  Fed.  475,    14  Am.  Bankr.  Rep.  283; 
In  re  Porterfield,    (N.  D.  W.  Va.   1905) 
138  Fed.    192,   15   Am.   Bankr.   Rep.   11-, 
Savage  v.   Savage,    (4th   Cir.    1905)    141 
Fed.  346,  72  C.  C.  A.  494,  15  Am,  Bankr. 
Rep.  599;  In  re  Platteville  Foundry,  etc., 
Co.,   (W.  D.  Wis.  1906)    147  Fed.  828,  17 
Am.  Bankr.  Rep.  291 ;  Roberts  v.  Johnson, 

(C.  C.  A.  4th  Cir.  1907)  161  Fed.  567, 
18  Am.  Bankr.  Rep.  135;  In  re  Franklin. 
(E.  D.  N.  C.  1907)  151  Fed.  642,  18  Am. 
Bankr.  Rep.  218;  (IJoder  v.  Arts,  (C.  C.  A. 
8th  Cir.  1907)  152  Fed.  943,  18  Am. 
Bankr.  Rep.  513;  National  Bank  of  Com- 
merce V,  Williams,  (C.  C.  A.  5th  Cir.  1907) 
159   Fed.   615,   20  Am.   Bankr.  Rep.   79; 
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In  re  Hersey,  (N.  D.  la.  1909)  171  Fed. 
1004,  22  Am.  Bankr.  Rep.  863;  Powell  «. 
Gate  City  Bank,  (C.  C.  A.  8th  Cir.  1910) 
178  Fed.  609;  In  re  Yoke  Vitrified  Brick 
Co.,  (D.  C.  Kan.  1910)  180  Fed.  235;  /* 
re  Vulcan  Foundry,  etc.,  Co.,  (C.  C.  A. 
3d  Cir.  1910)  180  Fed.  671;  In  re  Foster, 
(D.  C.  Vt.  1910)  181  Fed.  703;  In  re  Lee, 
(C.  C.  A.  8th  Cir.  1910)  182  Fed.  579; 
In  re  Times  Pub.  Co.,  (E.  D.  Pa.  1910) 
183  Fed.  603;  In  re  Forse,  (N.  D.  N.  Y. 
1910)  184  Fed.  85;  In  re  Milne,  (C  C. 
A.  2d  Cir.  1910)  185  Fed.  244;  In  re 
Crafts-Riordon  Shoe  Co.,  (D.  C.  Mass. 
1910)  185  Fed.  931;  In  re  Zehner,  (E.  D. 
La.  1912)  193  Fed.  787;  Lindley  t?.  Ross, 
(C.  C.  A.  7th  Cir.  1912)  200  Fed.  733; 
Parker  v.  Bates,  (S.  D.  Ga.  1913)  203 
Fed.  294;  Norris  v.  Trenholm,  (C.  C.  A. 
5th  Cir.  1913)  209  Fed.  827;  In  re  Baar, 
(C.  C.  A.  2d  Cir,  1914)  213  Fed.  628;  In 
re  Brown,  (E.  D.  Pa.  1900)  5  Am.  Bankr. 
Rep.  221;  In  re  Alverson,  (D.  C.  S.  C. 
1900)  5  Am.  Bankr.  Rep.  855;  Harvey  r. 
Smith,  (Mass.  1901)  7  Am.  Bankr.  Rep. 
497;  In  re  Soudans  Mfg.  Co.,  (C.  C.  A. 
7th  Cir.  1902)  8  Am.  Bankr.  Rep.  46; 
Evans  v.  Rounsaville,  (Ga.  1902)  8  Am. 
Bankr.  Rep.  236;  Matter  of  U.  S.  Food 
Co.,  (E.  D.  Mich.  1906)  16  Am.  Bankr. 
Rep.  329. 

Statute  protects  vigilant  creditors. —  It 
is  self-evident  that  Congress  intended  by 
using  the  words  "  shall  .  .  .  not  be  affected 
by  this  Act "  that  a  vigilant  creditor 
should  not  be  affected;  that  is,  should  not 
be  injured  by  bankruptcy  proceedings.  In 
re  Foster,  (D.  C.  Vt.  1910)   181  Fed.  703. 

The  security  given  for  a  present  loan  is 
not  avoided  by  the  fact  that  it  actually 
hinders  or  delays  creditors  by  the  with- 
drawal of  the  security  from  application 
to  the  payment  of  their  claims,  unless  it 
was  given  with  an  actual  intent  to  defraud 
such  creditors  and  the  recipient  had  actual 
or  legal  notice  of  that  purpose.  Actual 
fraud  in  which  the  recipient  of  the  lien 
or  security  participates  is  indispensable 
to  the  avoidance  of  a  transaction  of  this 
nature.  Powell  v.  Gate  City  Bank,  (C. 
C.  A.  8th  Cir.  1910)    178  Fed.  609. 

Lienor  not  party  to  bankruptcy  proceed- 
ings,—  The  taking  possession  of  the  prop- 
erty of  a  bankrupt  by  the  Bankruptcy 
Court  does  not  operate  as  a  caveat  or 
sequestration  of  property  owned  by  the 
bankrupt  subject  to  valid  liens,  so  as  to 
make  the  holder  of  the  lien  a  party  to 
the  proceedings.  In  re  Platteville  Foundry, 
etc.,  Co.,  (W.  D.  Wis.  1906)  147  Fed.  828, 
17  Am.  Bankr.  Rep.  291. 

Thus  it  has  been  held  that  lienholdcrs, 
unless  they  surrender  their  securities  and 
prove  their  claims,  are  strangers  to  the 
bankruptcy  proceedings,  and  are  entitled 
to  have  their  property  rights  adjudicated 
by  the  courts  of  tlie  state  in  which  sucli 
property  is  situated.  I  licks  r.  Knost, 
(1900)  178  U.  8.  r)41.  20  S.  Ct.  10()(i,  44 
U.  S.    (L.  ed.)    1183,  4  Am.   Bankr.   Hop. 


178  note;  In  re  Gerdes,  (S.  B.  Ohio  1900) 
102  Fed.  318,  4  Am.  Bankr.  Rep.  346. 

Validity  of  lien  determined  in  Jtanh- 
ruptcy  proceedings  on  property  in  pos- 
session of  court. —  But  where  property 
belonging  to  a  bankrupt,  subject  to  valid 
liens,  has  been  taken  possession  of  by  the 
Bankruptcy  Court,  the  lien  creditor  cannot 
interfere  therewith  or  maintain  replevin 
against  the  receiver  or  trustee;  but  the 
lienor  may  petition  the  Bankruptcy  Court 
for  payment  of  the  amount  of  his  debt, 
in  which  case  the  court  will  have  juris- 
diction to  determine  the  validity  of  the 
lien.  In  re  Platteville  Foundry,  etc.,  Co., 
(W.  D.  Wis.  1906)  147  Fed.  828,  17  Am 
Bankr.  Rep.  291. 

Proceedings  to  enforce  ealid  liens. — 
Wliere  a  valid  lien  has  been  secured  more 
than  four  months  prior  to  bankruptcy, 
proceedings  to  enforce  the  same  do  not 
conflict  with  the  Bankruptcy  Law,  and 
may  be  instituted  and  prosecuted  to  the 
end,  if  that  is  requisite.  In  re  Koslowski, 
(M.  D.  Pa.  1907)  153  Fed.  823,  18  Am. 
Bankr.  Rep.  727.  And  see  to  the  same 
effect,  Metcalf  v.  Barker,  (1902)  187  U.  S. 
165,  23  S.  Ct.  67,  47  U.  S.  (L.  ed.)  122. 
Pickens  v,  Roy,  (1902)  187  U.  S.  177,  23 
S.  Ct.  78,  47  U.  S.  (L.  ed)  128;  In  r* 
Snell,  (N.  D.  Cal.  1903)  126  Fed.  154, 
11  Am.  Bankr.  Rep.  36. 

VcUid  Uen  not  lost  by  taking  preferen- 
tial mortgage. —  Where  a  township  was 
entitled  to  a  preferential  lien  on  a  bank- 
rupt's stock,  arising  out  of  the  bankrupt's 
misappropriation  of  township  funds,  which 
he  had  used  to  replenish  the  stock,  it  was 
held  that  the  township's  lien  was  not  lost 
by  the  taking  of  a  mortgage  on  the  stock 
which  was  unenforceable  as  a  preference. 
Smith  V.  Au  Gres  Tp.,  (C.  C.  A.  6th  Cir. 
1906)  160  Fed.  267,  17  Am.  Bankr.  Rep. 
746. 

Lien  relinquished  hy  mistake. —  Where 
a  creditor  relinquished  a  lien  through  a 
mistake  of  fact  and  it  appeared  that  no 
one  was  prejudiced  and  that  no  one  had 
relied  upon  it  in  such  a  way  that  he  would 
be  harmed  by  its  being  corrected,  it  was 
held  that  the  creditor  was  equitably  en- 
titled to  be  restored  to  his  lien.  Hutchin- 
son V.  Otis,  (C.  0.  A.  1st  Cir.  1902)  115 
Fed.  937. 

The  state  law  governs  as  to  the  validity 
of  liens  asserted  thereunder;  providing, 
of  course,  that  there  has  been  no  fraud  or 
preferential  transfer  in  contemplation  of 
bankruptcy  within  the  four  months'  period. 
In  re  Canton  First  Nat.  Bank,  (C.  C.  A. 
(>th  Cir.  1905)  135  Fed.  62,  14  Am.  Bankr. 
Rep.  180;  Mott  t?.  Wissler  Min.  Co.,  (C. 
C.  A.  4th  Cir.  1906)  135  Fed.  697,  14 
.\m.  Bankr.  Rep.  321;  In  re  Grissler,  (C. 
C.  A.  2d  Cir.  1905)  136  Fed.  764.  13  Am. 
Hankr.  Rep.  5(^;  Morgan  v.  Mannington 
Kirst  Nat.  Bank,  (C.  0.  A.  4th  Cir.  1906) 
145  Fed.  466,  16  Am.  Bankr.  Rep.  639: 
In  re  Franklin,  (K.  D.  N.  C.  1907)  151 
Fed.  642,  IS  Am.  Hankr.  Rep.  218;  In  re 
Miners'  Brewing  Co.,  (E.  D.  Pa.  1908)  162 
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Fed.  327,  20  Am.  Bankr.  Rep.  717;  Rear- 
don  V.  Rock  Island  Plow  Co.,  (C.  C.  A. 
7th  Oir.  1009)  168  Fed.  654,  22  Am. 
Bankr.  Rep.  26;  In  re  Faulhaber  Stable 
Co.,  (C.  C.  A.  2d  Cir.  1909)  170  Fed.  68, 
22  Am,  Bankr.  Rep.  381;  In  re  Hersey, 
(N.  D.  la.  1909)  171  Fed.  1004,  22  Am. 
Bankr.  Rep.  863;  In  re  Mahland,  (E.  D. 
N.  Y.  1911)  184  Fed.  743;  In  re  Crafts- 
Riordon  Shoe  Go.,  (B.  C.  Mass.  1910)  18d 
Fed.  931;  In  re  Weiland,  (N.  D.  Ga.  1912) 
197  Fed.  116;  In  re  Jacobson,  (N.  D.  Ga. 
1912)  200  Fed.  812;  In  re  Lane  Lumber 
Co.,  (C.  C.  A.  9th  Cir.  1914)  217  Fed.  650. 

Section  67d  is  designed  to  save  and  pro- 
tect from  the  operation  of  the  Bankruptcy 
Act  liens  that  are  valid  under  the  state 
law.  In  re  Hersey,  (N.  D.  la.  1909)  171 
Fed.  1004,  22  Am.  Bankr.  Rep.  863. 

Before  a  creditor  can  claim  a  lien  given 
by  a  state  statute  on  property  of  a  bank- 
rupt, he  must  perfect  tiie  same  as  required 
by  such  statute.  In  re  Franklin,  (E.  D. 
N.  C.  1907)  151.  Fed.  842,  18  Am.  Bankr. 
Rep.  218. 

In  In  re  Grissler,  (C.  C.  A.  2d  Cir. 
1905)  136  Fed.  754,  13  Am.  Bankr.  Rep. 
508,  it  was  said  that  "  it  would  be  most 
unfortunate  to  have  a  conflict  of  decision 
between  the  state  courts  and  the  courts 
of  bankruptcy  in  respect  to  the  meaning 
and  effect  of  a  statute  affecting  the  titles 
to  real  estate,  and  if  this  situation  can 
be  averted  by  following  the  decision  of  the 
highest  court  of  the  state  which  settles 
the  previously  doubtful  question  of  statu- 
tory construction,  this  court  ought  not  to 
refuse,  even  though  tliat  decision  may  seem 
to  us  to  be  illogical  and  inconsistent  with 
the  previous  decisions  of  that  court." 

Vendor's  right  of  attachment  —  section 
67d. —  Where,  under  a  state  statute,  it  is 
provided  that  property  sold  shall  not  be 
exempt  from  claims  for  the  purchase 
money,  and  that  the  plaintiff  in  an  action 
therefor  may  have  an  order  to  the  sheriff 
to  take  the  property  and  hold  it  subject 
to  the  order  of  the  court,  and  that  the 
defendant  may  give  a  bond  to  retain  the 
property,  the  vendor  has  not  a  lien  arising 
at  the  time  of  sale  and  protected  under 
section  67d,  but  only  the  right  to  obtain 
a  lien  by  attachment,  such  lien  falling 
within  section  67/.  In  re  Wilkes,  (1902) 
112  Fed.  975. 

Chattel  mortgages. —  In  absence  of  fraud 
(see  section  67e,  and  note)  or  preferential 
transfer  (see  section  60a  and  6,  supraj 
and  notes)  the  validitv  of  a  chattel  mort- 
gage  is  to  be  determined  in  accordance  with 
the  law  of  the  state;  and  if  under  the  state 
statute  and  decisions  a  mortgage  ia  good 
as  against  creditors,  it  will  be  considered 
effective  as  against  tlie  trustee  in  bank- 
ruptcy of  the  mortgagor;  on  the  other 
hand,  if  under  the  laws  of  the  state  such 
mortgage  is  invalid  as  to  creditors,  either 
because  of  failure  to  record  the  same  or 
for  any  other  reason,  it  may  be  attacked 
by  the  trustee  in  bankruptcy  because  of 
such  invalidity.    Thompson  t\  Fairbanks, 


(1905)  196  U.  S.  516,  25  S.  Ct.  306,  49  U. 
S.  (L.  ed.)  577,  13  Am.  Bankr.  Rep.  437; 
Humphrey  t?.  Tatman,  (1905)  198  U.  S. 
91,  25  S.  Ct.  567,  49  U.  S.   (L.  ed.)    966, 

14  Am.  Bankr.  Rep,  74;  In  re  Soudan  Mfg. 
Co.,   (7th  Cir.  1902)    113  Fed.  804,  51  C. 

C.  A.  476;  In  re  Durham,  (D.  C.  Md.  1902) 
114  Fed.  750,  8  Am.  Bankr.  Rep.  115;  In 
re  Josephson,  (1902)  116  Fed.  404;  In  re 
Jones,  (1902)  116  Fed.  431;  Stedman  v. 
Monroe  Bank,  (C.  C.  A.  8th  Cir.  1902) 
117  Fed.  237,  9  Am.  Bankr.  Rep.  4;  In  re 
Sentenne,  etc.,  Co.,  (E.  D.  N.  Y.  1903) 
120  Fed.  436,  9  Am.  Bankr.  Rep.  648;  In  re 
Williams,  (W.  D.  Ga.  1903)  120  Fed.  542, 
9  Am.  Bankr.  Rep.  731;  Davis  v.  Turner, 
(C.  C.  A.  4th  Cir.  1903)  120  Fed.  605,  9 
Am.  Bankr.  Rep.  704;  In  re  Ball,  (D.  C. 
Vt.  1903)  123  Fed.  164,  10  Am.  Bankr. 
Rep.  564;  In  re  Beede,  (N.  D.  N.  Y.  1903) 
126  Fed.  853,  11  Am.  Bankr.  Rep.  387; 
In  re  Rogers,  (D.  C.  Vt.  1904)  132  Fed. 
560,  13  Am.  Bankr.  Rep.  75;  In  re  Clif- 
ford, (N.  D.  la.  1905)  136  Fed.  475,  14 
Am.  Bankr.  Rep.  302;  In  re  Adamant 
Plaster  Co.,  (N.  D.  N.  Y.  1905)  137  Fed. 
251,  14  Am.  Bankr.  Rep.  815;  In  re  Noel, 
(T).  C.  Md.  1905)  137  Fed.  694,  14  Am. 
Bankr.  Rep.  715;  In  re  National  Valve 
Co.,  (N.  D.  Ohio  1905)  140  Fed.  679,  15 
Am.  Bankr.  Rep.  524;  In  re  Burnham,  (W. 

D.  y.  Y.  1905)  140  Fed.  926,  15  Am. 
Bankr.  Rep.  548;  In  re  Marine  Constr., 
etc.,  Co.,  (C.  C.  A.  2d  Cir.  1906)  144  Fed. 
649,  16  Am.  Bankr.  Rep.  325;  In  re  Cut- 
ting, (W.  D.  N.  Y.  1906)  145  Fed.  388,  16 
Am.  Bankr.  Rep.  751;  In  re  Erie  Lumber 
Co.,  (S.  D.  Ga.  1906)  150  Fed.  817,  17 
Am.  Bankr.  Rep.  689;  In  re  Davis,  (E.  D. 
X.  Y.  1907)  156  Fed.  671,  19  Am.  Bankr. 
Rep.  98;  In  re  McKane,  (E.  D.  N.  Y. 
1907)  158  Fed.  647,  18  Am.  Bankr.  Rep. 
594;  In  re  Farmers*  Supply  Co.,  (S.  D. 
Ohio  1909)  170  Fed.  502,  22  Am.  Bankr. 
Rep.  460;  In  re  Hersey,  (X.  D.  la.  1909) 
171  Fed.  1004.  22  Am.  Bankr.  Rep.  863; 
Mattley  v.  Wolfe,  (D.  C.  Neb.  1909)  175 
Fed.  619,  23  Am.  Bankr.  Rep.  673;  In  re 
Kullberg,  (D.  C.  Minn.  1909)  176  Fed.  585, 
23  Am.  Bankr.  Rep.  758;  In  re  Beeg,  (E. 
D.  Pa.  1911)  184  Fed.  522;  In  re  Mahland, 
(E.  D.  N.  Y.  1911)  184  Fed.  743;  In  re 
Jacobson,  (N.  D.  Ga.  1912)  200  Fed.  812; 
Millikin  v.  Baltimore  Second  Nat.  Bank, 
(C.  C.  A.  4th  Cir.  1913)  206  Fed.  14;  Mat- 
ter of  U.  S.  Food  Co.,  (E.  D.  Mich.  1906) 

15  Am.  Bankr.  Rep.  329;  In  re  Birck,  (C. 
C.  A.  7th  Cir.  1905)  15  Am.  Bankr.  Rep. 
694;  Zartraan  r.  Waterloo  First  Nat. 
Bank,  (1905)  16  Am.  Bankr.  Rep.  152,  109 
App.  Div.  406,  96  N.  Y.  S.  633;  In  re 
Alden,  (N.  D.  Ohio  1905)  16  Am.  Bankr. 
Rep.  362. 

Proceeds  of  mortgage  used  to  pay  debts. 
—  The  fact  that  a  mortgagee  to  whom  a 
bankrupt  gave  a  mortgage  for  a  present 
consideration  within  four  months  prior  to 
his  bankruptcy  knew  that  the  proceeds 
were  to  be  used  to  pay  debts,  does  not 
impeach  his  good  faith,  nor  render  the 
rn«>rfgage  void,  unless  he  also  knew,  or  had 
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reasonable  canee  to  believe,  that  the  bor- 
rower was  inBolvent.    In  re  Kullberg,  (D. 

C.  Minn.  1909)  176  Fed.  586,  23  Am. 
Bankr.  Rep.  758. 

A  chattel  mortgage  given  by  an  insol- 
vent firm,  in  good  faith  within  four 
months  prior  to  its  bankruptcy  is  not  void 
under  the  Bankruptcy  Act,  where  it  was 
given  for  a  present  loan  of  money  which 
was  used  in  paying  debt«  of  the  firm,  and 
A-as  duly  recorded  so  as  to  become  ef- 
fective prior  to  the  bankruptcy,  but  is 
expressly  protected  by  section  Q7d.  Davis 
V.  Turner,  (4th  Cir.  1903)  120  Fed.  605, 
66  C.  C.  A.  669,  9  Am.  Bankr.  Rep.  704. 

A  chattel  mortgagor's  mere  inability  to 
pay  debts  does  not  invalidate  a  chattel 
mortgage  given  for  a  present  valid  consid- 
eration advanced  by  a  mortgagee  having 
no  reason  to  know  that  a  fraud  will  be 
thereby  committed.    In  re  Mahland,     (E. 

D.  N.  Y.  1911)   184  Fed.  743. 
Mortgage  valid  as  to  creditors  precludes 

trustee. —  Where  a  chattel  mortgage  on  a 
bankrupt's  personalty  was  not  fraudulent 
as  to  the  bankrupt,  and  there  were  no 
creditors  in  a  position  to  set  the  same 
aside,  it  was  held  that  the  bankrupt's 
trustee  could  not  attack  the  right  of  the 
mortgagee  in  possession  at  the  time  of  the 
adjudication  on  the  ground  that  the  mort- 
gage was  fraudulent.  Mattley  r.  Wolfe, 
(D.  C.  Neb.  1909)  176  Fed.  619,  23  Am. 
Bankr.  Rep.  673. 

Consideration  going  into  estate, — ^A 
chattel  mortgage  given  upon  the  payment 
of  cash  which  goes  into  the  hands  of  the 
bankrupt  and  is  used  for  the  purposes  of 
his  estate,  and  of  which  his  creditors  have 
the  benefit,  is  a  valid  mortgage,  even  if 
made  within  four  months  prior  to  the  fil- 
ing of  the  petition,  if  no  actual  fraud  be 
shown.  In  re  Mahland,  (E.  D.  N.  Y.  1911) 
184  Fed.  743. 

Renewal  mortgage. —  Where  a  valid 
mortgage  was  given  as  security  for  a  pres- 
ent loan,  the  fact  that  a  new  mortgage  on 
the  same  property,  given  within  four 
months  prior  to  the  mortgagor's  bank- 
ruptcy, was  made  to  secure  a  renewal  of 
the  loan,  does  not  render  such  mortgage 
voidable.  In  re  Noel,  (D.  C.  Md.  1905) 
137  Fed.. 694,  14  Am.  Bankr.  Rep.  715; 
In  re  Cutting,  (W.  D.  N.  Y.  1906)  145 
Fed.  388,  16  Am.  Bankr.  Rep.  751. 

Validity  confined  to  present  considera- 
tion.—  It  has  been  held  that  a  mortgage, 
given  within  four  months  of  an  adjudica- 
tion in  bankruptcy,  to  secure  a  pre-existing 
debt  and  a  cash  consideration,  is  void  as  a 
preference  to  the  extent  of  the  prior  in- 
debtedness, and  valid  only  for  the  present 
cash  consideration.  In  re  Sanderlin,  (E. 
D.  N.  C.  1901)  109  Fed.  857,  6  Am.  Bankr. 
Rep.  384. 

Where  a  defectively  executed  mortgage, 
under  the  local  law,  amounts  to  no  more 
thg-n  an  agreement  to  give  a  lien,  and  the 
property  covered  thereby  pa.sHos  into  the 
hands  of  a  trustee  in  bankruptcy  before 
any  proceedings  are  taken  to  reform  the 


instrument,  the  trustee  takes  it  in  the 
plight  in  which  it  then  stood;  and  in  such 
case  the  title  remains  in  the  bankrupt,  but 
there  is  an  outstanding  equity  in  the  mort- 
gagee. Foerstner  f.  Citizens'  Sav.,  etc., 
Co.,  (C.  C.  A.  6th  Cir.  1911)  186  Fed.  1. 

Effect  of  bankruptcy  on  enforcement  of 
mortgage. —  The  provision  of  the  Bank- 
ruptcy Act  that  a  lien  shall  not  be  af- 
fected by  the  bankruptey  proceedings  has 
reference  only  to  the  validity  of  the  lien- 
holder's  contract.  It  does  not  have  refer- 
ence to  his  remedy  to  enforce  his  right. 
The  remedy  may  be  altered  without  im- 
pairing the  obligation  of  his  contract,  so 
long  as  an  equally  efficient  and  adequate 
remedy  is  substituted.  Every  one  who 
takes  a  mortgage,  or  deed  of  trust  intended 
as  a  mortgage,  takes  it  subject  to  the  con- 
tingency that  proceedings  in  bankruptcy 
against  his  mortgagor  may  deprive  him  of 
the  specific  remedy  which  is  provided  for 
in  his  contract.  In  re  Jersev  Island  Pack- 
ing Co.,  (C.  C.  A.  9th  Cir.  1905)  138  Fed. 
625,  14  Am.  Bankr.  Rep.  692. 

Bona  fides  presents  question  of  fact.—^ 
The  knowledge  of  the  mortgagee  as  ixy  the 
fraudulent  intent  of  the  bankrupt,  as  de- 
rived from  knowledge  of  his  financial  con- 
dition, is  a  question  of  fact.  In  re  Mah- 
land,   (E.  D.  N.  Y.   1911)    184  Fed.  743. 

Where  a  bankrupt's  trustee  claimed  that 
a  chattel  mortgagee  was  not  entitled  to 
property  of  the  bankrupt  acquired  subse- 
quent to  the  execution  of  the  mortgage, 
it  was  held  that  the  burden  was  on  the 
trustee  to  show  what  property,  if  any,  of 
that  seized  and  sold  by  the  mortgagee  was 
acquired  after  the  execution  of  the  mort- 
gage. Mattley  v.  Wolfe,  (D.  C.  Neb.  1909) 
175  Fed.  619,'23  Am.  Bankr.  Rep.  673. 

In  the  case  of  In  re  Soudan  Mfg.  Co., 
(7th  Cir.  1902)  113  Fed.  804,  51  C.  C.  A. 
476,  it  was  held  that  under  section  67d  of 
the  Bankruptcy  Act  the  validity  of  a  mort- 
S^^  given  to  secure  a  present  loan  of 
money  within  four  months  prior  tx)  the 
borrower's  bankruptcy  does  not  depend 
upon  his  solvency  at  the  time,  or  upon  no- 
tice of  his  financial  condition  by  the  mort- 
gagee, actual  or  constructive;  but  to  in- 
validate such  a  mortgage  it  must  be  shown 
that  the  borrower  was  insolvent,  that  the 
purpose  of  the  loan  was  to  accomplish  an 
unlawful  preference  or  otherwise  violate 
the  Act,  and  that  the  lender  knew  or  was 
chargeable  with  knowledge  of  both  of  such 
facts. 

So  where  a  bank  took  mortgages  prop- 
erly recorded  for  loans  advanced  at  the 
time  to  a  merchant  who  was  insolvent,  but 
not  to  the  knowledge  of  the  bank,  although 
it  knew  that  he  was  indebted  and  that  he 
wanted  the  money  to  pay,  as  he  did  pay, 
creditors,  and  the  merchant  became  bank- 
rupt within  four  months  thereafter,  it  was 
held  that  both  parties  having  acted  in  good 
faith,  the  mortgages  were  not  avoided.  In 
rv  Davidson.  (1901)    109  Fed.  882. 

Mechanics'  and  kindred  liens. —  Uiider 
the  statutes  of  practically  every  state  it 
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is  provided  that  mechanics,  contractors, 
sub-contractors,  laborers,  materialmen, 
and  the  like,  shall  be  entitled  to  a  prefer- 
ential lien  for  labor  or  material  supplied 
in  and  about  the  erection  of  buildings  or 
the  conducting  of  mercantile  pursuits;  and 
such  liens,  where  valid  under  the  law  of 
the  state  wherein  they  are  claimed,  will 
be  considered  of  equal  validity  under  the 
Bankruptcy  Law;  but  if,  under  the  law 
of  the  state,  a  lien  of  this  character  would 
be  ineffectiye  as  to  creditors,  such  ineffect- 
iveness will  continue  in  bankruptcy  pro- 
ceedings  as  against  the  trustee  oi  the  per- 
son against  whom  the  lien  is  claimed. 
In  re  Kerby-Dennis  Co.,  (C.  C.  A.  7th 
Cir.  1899)  95  Fed.  116,  2  Am.  Bankr. 
Hep.  402;  In  re  Falls  City  Shirt  Mfg. 
Co.,  (D.  C.  Ky.  1899)  98  Fed.  592,  3 
Am.  Bankr.  Rep.  437;  In  re  Emslie,  (C. 
C.  A.  2d  Cir.  1900)  102  Fed.  291,  4  Am. 
Bankr.  Rep.  126;  In  re  Matthews,  (W.  D. 
Ark.  1901)  109  Fed.  603,  6  Am.  Bankr. 
Rep.  96;  In  re  Georgia  Handle  Co.,  (C. 
C.  A.  5th  Cir.  1901)  109  Fed.  632,  6 
Am.  Bankr.  Rep.  472;  In  re  Oconee  Mill- 
ing Co.,  (C.  C.  A.  6th  Cir.  1901)  109 
Fed.  866,  6  Am.  Bankr.  Rep.  476;  In  re 
West  Norfolk  Lumber  Co.,  (E.  D.  Va. 
1902)  112  Fed.  759,  7  Am.  Bankr.  Rep. 
648;  Chauncey  t?.  Dyke,  (C.  C.  A.  8th 
Cir.  1902)  119  Fed.  1,  9  Am.  Bankr. 
Rep.  444;  George  Carroll,  etc.,  Co.  i?. 
Young,  (C.  C.  A.  3d  Cir.  1903)  119  Fed. 
676,  9  Am.  Bank^.  Rep.  645;  In  re  Roe- 
ber,  (C.  C.  A.  2d  Cir.  1902)  121  Fed. 
449,  9  Am.  Bankr.  Rep.  303  (decided 
under  New  York  statute)  ;  In  re  Gosch, 
(C.  C.  A.  5th  Cir.  1903)  126  Fed.  627,  9 
Am.  Bankr.  Rep.  610;  In  re  Lillington 
Lumber  Co.,  (E.  D.  N.  C.  1904)  132  Fed. 
886,  18  Am.  Bankr.  Rep.  153;  Mott  t?. 
Wissler  Min.  Co.,  (C.  C.  A.  4th  Cir.  1905) 

135  Fed.  697,   14  Am.  Bankr.  Rep.  321; 
In  re  Grissler,    (C.  C.  A.   2d  Cir.   1905) 

136  Fed.  754,  13  Am.  Bankr.  Rep.  508; 
Browder  v.  Hill,  (C.  C.  A.  6th  Cir.  1905) 
136  Fed.  821,  14  Am.  Bankr.  Rep.  619; 
In  re  Hobbs,  (N.  D.  W.  Va.  1906)  145 
Fed.  211,  16  Am.  Bankr.  Rep.  544;  Mor- 
gan 17.  Mannington  First  Nat.  Bank,  (C. 
C.  A.  4th  Cir.  1906)  145  Fed.  466,  16 
Am.  Bankr.  Rep.  639;  In  re  Cramond, 
(N.  D.  N.  Y.  1906)  145  Fed.  966,  17  Am. 
Bankr.  Rep.  22;  In  re  Starks-UUman  Sad- 
dlery Co.,  (C.  C.  A.  6th  Cir.  1909)  171 
Fed.  834,  22  Am.  Bankr.  Rep.  596;  Grain- 
ger V.  Riley,  (C.  C.  A.  6th  Cir.  1913) 
201  Fed.  901;  In  re  Little  Elk  Logging 
Co.,  (W.  D.  Wash.  1914)  218  Fed.  142; 
In  re  Huston,  (S.  D.  N.  Y.  1901)  7  Am. 
Bankr.  Rep.  95;  John  P.  Kane  Co.  v. 
Kinney,  (1903)  9  Am.  Bankr.  Rep.  778 
note,  i74  N.  Y.  69,  66  N.  E.  619;  Howard 
V,  Cunliff,  (1902)  10  Am.  Bankr.  Rep. 
71,  96  Mo.  App.  67,  69  S.  W.  737;  Crane 
Co.  V.  Smythe,  (1904)  11  Am.  Bankr. 
Rep.  747,  94  App.  Div.  53,  87  N.  Y.  S. 
917:  Fehling  v.  Goings,  (1904)  13  Am. 
Bankr.  Rep.  154,  67  N.  J.  Eq.  376,  58 
Atl.  642;  Moreau  Lumber  Co.  t;.  Johnson, 


(1914)  29  N.  D.  113,  150  N.  W.  563,  L. 
R.  A.  1915F  1132;  In  re  Cramond,  (N. 
D.  N.  Y.  1906)  17  Am.  Bankr.  Rep.  22; 
Matter  of  Langley,  (W.  D.  Wis.  1910) 
24  Am.  Bankr.  Rep.  69;  Pike  Bros.  Lum- 
ber Co.  17.  Mitchell,  (1909)  132  Ga.  676, 
64  S.  E.  998,  26  L.  R.  A.  N.  S.  409. 

Mechaniot^  liens  are  not  liens  created 
or  obtained  through  legal  proceedings, 
either  according  to  the  strict  definition 
or  in  the  ordinary  meaning  of  the  term. 
The  filing  of  notice  of  a  mechanic's  lien 
has  no  necessary  relation  to  the  initiation 
or  th«  prosecution  of  a  suit.  The  filing 
is  essential  in  order  to  maintain  the  ac- 
tion to  foreclose  the  lien,  because  other- 
wise the  lien  does  not  attach;  but  it  is 
no  more  a  preliminary  step  in  the  suit 
than  is  the  protesting  of  a  note  in  a  suit 
against  the  indorser.  It  is  a  proceeding 
of  the  same  kind  as  filing  a  chattel  mort- 
gage or  recording  a  deed.  In  re  Emslie, 
(C.  C.  A.  2d  Cir.  1900)  102  Fed.  291,  4 
Am.  Bankr.  Rep.  126;  Tube  City  Mining, 
etc.,  Co.  V,  Otterson,  (1914)  16  Ariz.  305, 
146  Pac.  203.  See  also  In  re  Grissler, 
(C.  C.  A.  2d  Cir.  1906)  136  Fed.  764,  13 
Am.  Bankr.  Rep.  606. 

As  to  the  status  x>f  mechanics'  liens  un- 
der earlier  Bankruptcy  Acts,  see  In  re 
Coulter,  (1871)  2  Sawy.  42,  6  Fed.  Cas.  No. 
3,276;  In  re  Dey,  (1872)  9  Blatchf.  286,  7 
Fed.  Cas.  No.  3,871;  In  re  Brunquest, 
(1876)  14  Nat.  Bankr.  Reg.  529,  4  Fed. 
Cas.  No.  2,055. 

Landlord's  liens. —  The  lien  or  prefer- 
ence given  to  a  landlord  under  the  law 
of  the  state  will  be,  under  section  67d, 
recognized  and  enforced  in  bankruptcy 
proceedings.  In  re  Wolf,  (N.  D.  la. 
1899)  98  Fed.  84,  3  Am.  Bankr.  Rep.  558; 
In  re  Falls  City  Shirt  Mfg.  Co.,  (D.  C. 
Ky.  1899)  98  Fed.  692,  3  Am.  Bankr. 
Rep.  437;  In  re  D.  H.  Dougherty  Co., 
(N.  D.  Ga.  1901)  109  Fed.  480,  6  Am. 
Bankr.  Rep.  467;  Wilson  v.  Pennsylvania 
Trust  Co.,  (C.  C.  A.  3d  Cir.  1902)  114 
Fed.  742,  8  Am.  Bankr.  Rep.  169;  In  re 
Mitchell,  (D.  C.  Del.  1902)  116  Fed.  87, 
8  Am.  Bankr.  Rep.  324;  Keyser  t?.  Wes- 
sel,  (C.  C.  A.  3d  Cir.  1904)  128  Fed.  281, 
12  Am.  Bankr.  Rep.  126;  In  re  Belknap, 
(E.  D.  Pa.  1904)  129  Fed.  646,  12  Am. 
Bankr.  Rep.  326;  In  re  Hayward,  (E.  D. 
Pa.  1904)  130  Fed.  720,  12  Am.  Bankr. 
Rep.  264;  In  re  Lines,  (M.  D.  Pa.  1903) 
133  Fed.  803,  13  Am.  Bankr.  Rep.  318; 
In  re  Consumers'  Coffee  Co.,  (E.  D.  Pa. 
1907)  151  Fed.  933,  18  Am.  Bankr.  Rop. 
600;  In  re  Bishop,  (D.  C.  S.  C.  1907)  153 
Fed.  304,  18  Am.  Bankr.  Rep.  636;  In  re 
Robinson,  (C.  0.  A.  7th  Cir.  1907)  164 
Fed.  343,  18  Am.  Bankr.  Rep.  563;  In  re 
West  Side  Paper  Co.,  (E.  D.  Pa.  1908) 
169  Fed.  241,  20  Am.  Bankr.  Rep.  289, 
reversing  (C.  C.  A.  3d  Cir.  1908)  20  Am. 
Bankr.  Rep.  660;  In  re  DeLancev  Stables 
Co.,  (E.  D.  Pa.  1909)  170  Fed.  860,  22 
\m.  Bankr.  Rep.  406;  Martin  t*.  Orgain, 
(C.  C.  A.  5th  Cir.  1909)  174  Fed.  772, 
23    Am.    Bankr.    Rep.    454;    In   re   Potee 
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Brick.  Co.,  (D.  C.  Md.  1910)  179  Fed. 
525;  In  re  Meyer  v.  Bleuler,  (E.  D.  La. 
1912)  195  Fed.  663;  In  re  Southern  Hard- 
ware, etc.,  Co.,  (S.  D.  Ala.  1913)  210 
Fed.  381;  In  re  Bell  Engraving  Co.,  (E. 
D.  Pa.  1914)  213  Fed.  610;  Courtney  v. 
Fidelity  Trust  Co.,  (C.  C.  A.  6th  Cir. 
1914)  219  Fed.  57;  In  re  Gerson,  (E.  D. 
Pa.  1899)  2  Am.  Bankr.  Rep.  170;  In  re 
Goldstein,  (W.  D.  Pa.)  2  Am.  Bankr. 
Rep.  603;  In  re  Byrne,  (S.  D.  la.  1899)  3 
Am.  Bankr.  Rep.  268;  McFarland  Car- 
riage Co.  t?.  Solanae,  (E.  D.  La.  1901)  6 
Am.  Bankr.  Rep.  221;  In  re  Hoover,  (D. 
C.  Pa.  1902)  7  Am.  Bankr.  Rep.  330; 
In  re  Mclntyre,  (N.  D.  W.  Va.  1906)  16 
Am.  Bankr.  Rep.  80. 

An  adjudioatton  in  hanhrupicy  does  not 
terminate  a  lease  or  change  the  legal  rela- 
tion of  landlord  and  tenant,  unless  the 
landlord  re-enters,  or  the  trustee  assumes 
the  lease,  in  which  event  the  adjudication 
operates  like  any  other  assignment  and 
all  liability  of  the  tenant  ceases.  Wit- 
thaus  V,  Zimmerman,  (1904)  11  Am. 
Bankr.  Rep.  314,  91  App.  Div.  202,  86 
K.  Y.  S.  315.  And  see  the  annotation, 
under  section  70a  (6). 

Property  subject  to  lien  oannot  he  re- 
moved.—  Where  a  bankrupt  is  indebted 
to  his  landlord  for  rent,  neither  the  bank- 
rupt nor  his  trustee  may  remove  from 
the  rented  premises  such  fixtures,  placed 
thereon  by  the  bankrupt,  as  are  annexed 
to  the  freehold,  without  paying  the  rent 
due.  In  re  Potee  Brick  Co.,  (D.  C.  Md. 
1910)    179  Fed.  525. 

Unaccrued  rent. —  In  some  jurisdictions 
a  landlord  is  given  a  lien  for  rent, 
whether  accrued  or  not,  on  the  tenant's 
goods  carried  on  the  premises.  In  re  Mc- 
Intire,  (N.  D.  W.  Va.  1906)  142  Fed. 
593,   16  Am.  Bankr.  Rep.  85. 

Landlord  must  proceed  in  Bankruptcy 
Cou/rt. —  On  an  adjudication  of  bankruptcy 
against  a  tenant  the  latter's  property  is 
vn  custodia  legis;  the  landlord,  being 
thereupon  precluded  from  enforcing  his 
rent  claim  by  distress,  is  only  entitled 
to  proceed  against  the  trustee  in  the 
Bankruptcy  Court.  In  re  Bishop,  (D.  C. 
S.  C.  1907)  153  Fed.  304,  18  Am.  Bankr. 
Rep.  635. 

Sale  in  hulk. —  Where  a  bankrupt's 
property  was  sold  in  bulk  without  objec- 
tion by  his  landlord,  so  that  it  was  im- 
possible to  determine  the  proportional 
value  of  the  property  covered  by  the  land- 
lord's lien,  it  was  held  to  be  proper  to 
refuse  to  pay  the  rent  in  full  out  of  the 
proceeds  of  the  sale.  Keyser  v.  Wessel, 
(C.  C.  A.  3d  Cir.  1904)  128  Fed.  281, 
12  Am.  Bankr.  Rep.  126. 

Rents  collected  by  a  trustee  from  prop- 
erty of  a  bankrupt  which  is  subject  to 
valid  liens  belongs  to  the  lienholders  and 
not  to  the  general  estate.  In  re  Torchia, 
(C.  C.  A.  3d  Cir.  1911)    188  Fed.  207. 

Attorney's  lien. —  The  institution  of 
bankruptcy  proceedings  will  not  invalidate 


an  attorney's  lien  os  securities  belonging 
to  the  bankrupt  in  possession  of  the  at- 
torney. In  re  Rude,  (D.  C.  Ky.  1900)  101 
Fed.  806,  4  Am.  Bankr.  Rep.  319;  In  re 
Eurich's  Ft.  Hamilton  Brewery,  (E.  D. 
K.  Y.  1908)  168  Fed.  644,  19  Am.  Bankr. 
Rep.  798;  In  re  Pennell,  (D.  C.  N.  J. 
1907)  169  Fed.  600,  18  Am.  Bankr.  Rep. 
909. 

Where  a  creditor  claims  priority  of  pay- 
ment out  of  the  estate  of  a  bankrupt  on 
the  ground  of  his  having  a  lien  on  prop- 
erty of  the  bankrupt,  and  is  opposed  by 
the  trustee  and  by  other  creditors,  the  at- 
torney for  such  claimant,  who  success- 
fully prosecutes  the  claim  in  the  court 
of  bankruptcy,  and  secures  its  allowance, 
is  entitled  to  a  lien  for  his  services  on  the 
fund  thus  secured  for  his  client;  and  the 
court  of  bankruptcy  has  jurisdiction  to 
determine  the  right  to  such  lien,  fix  its 
amount,  and  enforce  it  in  the  distribu- 
tion of  the  property.  In  re  Rude,  (D.  C. 
Ky.  1900)  101  Fed.  806,  4  Am.  Bankr. 
Rep.  319. 

Where  a  trustee  in  bankruptcy  has  paid 
to  a  lien  creditor  of  the  bankrupt  his  dis- 
tributive share  of  the  estate,  but  without 
any  warrant  or  order  of  the  referee  or 
the  court  so  to  do,  and  the  court  after- 
wards determines  that  such  creditor's  at- 
torney is  entitled  to  a  lien  on  the  fund 
for  his  services  in  securing  its  allowance, 
the  money  must  be  regarded  as  still  in 
the  hands  of  the  trustee,  and  he  will  be 
required  to  satisfy  the  claim  of  the  attor- 
ney. In  re  Rude,  (D.  C.  Ky.  1900)  101 
Fed.  805,  4  Am.  Bankr.  Rep.  319. 

Trust  deeds. —  Wliether  a  deed  of  trust 
is  valid  or  not  is  a  local  question,  in  the 
determination  of  which  the  federal  courts 
will  follow  the  decisions  of  the  state 
court  of  last  resort.  In  re  EUetson  Co., 
(N.  D.  W.  Va.  1909)  174  Fed.  859,  2S 
Am.  Bankr.  Rep.  630.  See  also  Crim  r. 
Woodford,  (C.  C.  A.  4th  Cir.  1906)  136 
Fed.  34,  14  Am.  Bankr.  Rep.  302;  In  re 
Hasie,  (N.  D.  Tex.  1913)  206  Fed.  789. 

In  American  Wood  Working  Machinery 
Co.  i\  Norment,  (C.  C.  A.  4th  Cir.  1907) 
157  Fed.  801,  19  Am.  Bankr.  Rep.  679,  it 
was  held  that  a  deed  of  trust,  made  by  a 
corporation  as  security,  was  void  as  being 
ultra  vires. 

Equitable  liens. —  It  has  been  held, 
under  section  67d,  that  the  court  will  recog- 
nize and  enforce  the  equitable  lien  of  a 
party  justly  entitled  thereto  as  against  the 
estate  of  the  bankrupt.  In  re  Stout,  (W. 
D.  Mo.  1900)  109  Fed.  794,  6  Am.  Bankr. 
Rep.  505;  In  re  Oliver,  (N.  D.  Tex.  1904) 
132  Fed.  588,  12  Am.  Bankr.  Rep.  694; 
In  re  Cramond,  (N.  D.  N.  Y.  1906)  145 
Fed.  966;  Smith  v.  Au  Ores  Tp.,  (6th 
Cir.  1906)  150  Fed.  257,  80  C.  C.  A.  146, 
9  L.  R.  A.  N.  S.  876;  Goodnough  Mer- 
cantile, etc.,  Co.  V.  Galloway,  (D.  C.  Ore. 
1909)  171  Fed.  940,  22  Am.  Bankr. 
Rep.  803;  In  re  Teter,  (X.  D.  W.  Va. 
in09)    173  Fed.  798,  23  Am.  Bankr.  Rep. 
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223;  In  re  Yoke  Vitrified  Brick  Ck>.,  (D. 
jC.  Kan.  1910)    180  Fed.  236. 

An  equitable  lien  upon  personal  prop- 
erty may  be  created  by  a  verbal  agree- 
ment where  the  intention  is  clear  to 
charge  some  particular  property.  Good- 
nough  Mercantile,  etc.,  Co.  r.  Qalloway, 
(D.  C.  Ore.  1906)  156  Fed.  504,  19  Am. 
Bankr.  Rep.  244;  In  re  Stiger,  (C.  C.  A. 
3d  Gir.  1913)  209  Fed.  148.  See  also 
Crosby  v.  Miller,  (D.  0.  1906)  16  Am. 
Bankr.  Rep.  805. 

Assignment  of  future  wages. —  It  has 
been  held  that  the  right  to  earn  wages  is 
not  property  that  passes  to  the  trustee  or 
receiver,  and  in  fact  is  not  property  at  all, 
in  the  sense  that  the  bankruptcy  statute 
uses  the  term,  but  a  mere  right  to  create 
property;  and  therefore  an  assignment  of 
such  wages  does  not  create  a  lien  upon  any 
existing  property.  Hence  a  discharge  in 
bankruptcy,  which  discharges  the  con- 
sideration for  the  assignment,  discharges 
the  assignment  also.  In  re  West,  (D.  C. 
Ore.  1904)  128  Fed.  206;  In  re  Home  Dis- 
count Co.,  (D.  0.  Ala.  1906)  147  Fed.  538; 
Levi  V,  Loevenhart  ft  Co.,  138  Ky.  133, 
127  S.  W.  748,  137  A.  S.  R.  377,  30  L.  R. 
A.  (N.  S.)  376;  Leitch  t?.  Northern  Paa 
R.  Co.,  (1905)  95  Minn.  36,  5  Ann.  Cas. 
63,  103  N.  W.  704.  See  also  Re  Ludeke, 
171  Fed.  292. 

But  it  has  also  been  held  that  a  duly 
recorded  assignment  of  wages,  to  be  earned 
in  the  future  in  an  existing  employment, 
executed  to  secure  a  valid  subsisting  debt, 
may  be  enforced  by  the  creditor  notwith- 
standing the  subsequent  discharge  of  the 
assignor  in  bankruptcy.  Citizens'  Loan 
Assoc,  r.  Boston,  etc.,  R.  Co.,  (1907)  196 
Mass.  528,  13  Ann.  Cas.  365,  82  N.  E.  696; 
Mallin  v.  Wenham,  209  111.  252,  70  N.  E. 
564,  101  A.  S.  R.  233,  65  L.  R.  A.  602. 

Pledges. —  The  rights  of  a  pledgee  in 
respect  to  his  lien  are  not  affected  by 
the  adjudication  of  bankruptcy  of  the 
pledgor  or  the  appointment  of  his  trus- 
tee. In  re  Mayer,  ( C.  C.  A.  2d  Cir.  1907 ) 
157  Fed.  836,  19  Am.  Bankr.  Rep.  356; 
In  re  Peacock,  (E.  D.  N.  C.  1910)  178 
Fed.  851;  In  re  Tracy,  (S.  D.  N.  Y.  1911) 
185  Fed.  844;  In  re  Harvey,  (S.  D.  Ala. 
1914)  212  Fed.  340;  Christ  i?.  Zehner, 
(1995)  16  Am.  Bankr.  Rep.  788,  212  Pa. 
St.  188,  61  Atl.  822. 

It  has  been  held  that  pledges  to  secure 
money  loaned  at  the  time  are  valid;  that 
an  exchange  of  a  security  validly  held 
for  a  new  security,  the  old  one  being  re- 
leased, is  not  a  preference;  that  a  fair 
exchange  of  values  may  be  made  at  any 
time  notwithstanding  insolvency;  that  an 
i  I.  sol  vent  is  not  bound  to  abandon  all 
dealing  with  his  property,  provided  he 
iloed  nut  give  reference  to  antecedent  debts, 
and  does  not  so  deal  with  it  as  to  evidence 
a  purpose  to  defraud  or  delay  his  cred- 
itors, and  that  preferences  can  only  arise 
in  case  of  antecedent  debts.     In  re  Dur- 
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ham,   (D.  C.  Md.  1902)    114  Fed.  760,  8 
Am.  Bankr.  Rep.   115. 

In  Gordon  v.  Ware  Nat.  Bank,  (8th 
Cir.  1904)  132  Fed.  444,  66  C.  C.  A.  680, 
67  L.  R.  A.  550,  it  was  held  that  the 
owner  of  a  policy  of  life  insurance  may 
lawfully  and  in  good  faith  assign  the 
same  to  a  creditor  who  has  no  insurable 
interest  in  the  assignor  to  secure  the 
payment  of  a  debt,  and  that  on  default 
of  payment  the  creditor  may  foreclose  the 
pledge  and  sell  the  policy  at  judicial  sale. 
And  see  to  the  same  effect  Wilder  9. 
Watts,  (D.  C.  S.  C.  1905)  138  Fed.  426, 
16  Am.  Bankr.  Rep.  67. 

Proposed  sale  under  valid  lien. —  The 
Bankruptcy  Court  has  no  power  to  inter- 
fere with  the  right  of  sale  under  the 
contract  possessed  by  a  creditor  who 
has  a  valid  lien  upon  and  possession  of 
property  of  the  bankrupt,  as  pledgee, 
where  it  is  not  claimed  that  such  power 
will  be  exercised  fraudulently  or  oppres- 
sively. In  re  Browne,  (E.  D.  Pa.  1900) 
104  Fed.  762. 

Lien  of  banks. — ^.  Under  some  state  stat- 
utes the  lien  given  to  a  banker  is  limited 
to   property   taken   by   a  banker   in   the 
usual    course    of    the    banking    business, 
Budh  as  banks  are  in  the  habit  of  deal- 
ing in,  or  in  taking  on  deposit,  or  for  ool- 
lection,    or    otherwise,    as    notes,    bonds, 
stocks,  and  other  choses  in  action;   and 
does  not   include   stocks  of   merchandise, 
etc.,  which  cannot  conveniently  pass  into 
the  actual  possession  of  the  bank.    In  re 
Gesafl,   (C.  C.  A.  9th  Cir.  1906)   146  Fed. 
734,  16  Am.  Bankr.  Rep.  872. 

Depositor  not  entitled  to  lien. —  Where  a 
check  drawn  against  a  sufficient  deposit 
and  presented  two  days  before  the  filing 
of  a  petition  in  bankruptcy  by  the  drawer 
was  not  paid  or  accepted  by  the  bank  be- 
cause of  rumors  that  such  proceedings 
were  contemplated,  it  was  held  that  the 
payee  of  such  check  acquired  no  claim 
against  the  bank  or  upon  the  fund;  nor 
did  a  statement  by  the  bank  that  it  would 
take  advice  and  pay  the  check  if  it  could, 
amount  to  an  acceptance,  where  it  subse- 
quently refused  to  accept  or  pay  it.  In  re 
Grive,  (D.  C.  Conn.  1907)  151  Fed.  711, 
18  Am.  Bankr.  Rep.  202,  737. 

As  to  the  right  of  set-off  between  a 
bank  and  its  depositors,  see  the  annota- 
tion under  section  68a. 

Lien  on  trust  funds  —  tracing  funds. — 
In  the  case  of  In  re  Mulligan,  (1902) 
116  Fed.  715.  it  was  held  that  under  the 
circumstances  trust  funds  could  no  longer 
be  traced  and  that  the  owner  of  the  prop- 
erty had  no  lieU)  as  against  the  trustee  in 
bankruptcy,  on  the  proceeds. 

Maritime  lien. —  In  In  re  Alaska  Fish- 
ing, etc.,  Co.,  (W.  D.  Wash.  1909)  167 
Fed.  875,  21  Am.  Bankr.  Rep.  686,  it 
was  held  that  a  tug  owner  was  entitled 
to  a  maritime  lien  for  the  value  of  the 
service  on  a  barge  and  its  cargo. 

A  liveryman's  lien   is  not   affected  by 
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bankruptcy  proceedings.  In  re  Pratesi, 
(D.  C.  Del.  1903)  126  Fed.  588,  11  Am. 
Bankr.  Rep.  319;  In  re  Mero,  (D.  C. 
Conn.  1904)  128  Fed.  630,  12  Am.  Bankr. 
Rep.   171. 

Aitisans'  liens  will  be  recognized  and 
enforced  in  bankruptcy  proceedings.  In 
re  Lowensohn,  (S.  D.  N.  Y.  1900)  100 
Fed.  776,  4  Am.  Bankr.  Rep.  79;  In  re 
Rich,  (S.  D.  Ohio  1906)  17  Am.  Bankr. 
Rep.  893. 

Auctioneer's  lien. —  An  auctioneer  em- 
ployed by  a  stable  company  to  sell  its 
property,  who  made  an  advance  to  the 
company,  taking  a  receipt  which  author- 
ized him  to  deduct  the  amount  from  the 
proceeds  of  the  property  when  sold,  does 
not  thereby  acquire  a  lien  which  entitles 
him  to  priority  over  other  creditors,  on 
the  bankruptcy  of  the  company  before 
the  time  for  sale  arrived,  the  bankrupt 
having  retained  posseeaion  of  the  prop- 
erty. In  re  Faulhaber  Stable  Co.,  (C.  C. 
A.  2d  Cir.  1909)  170  Fed.  68,  22  Am. 
Bankr.  Rep.  381. 

Warehouse  receipt. —  Whether  an  instru- 
ment constitutes  a  valid  and  negotiable 
warehouse  receipt  so  that  its  transfer 
operates  as  delivery  is  to  be  determined 
by  the  law  of  the  state.  Union  Trust  Co. 
r.  Wilson,  (1905)  198  U.  S.  530,  25  S. 
Ct.  766,  49  U.  S.  (L.  ed.)  1164,  14  Am. 
Bankr.  Rep.  109;  Love  v.  Export  Storage 
Co.,  (C.  C.  A.  6th  Cir.  1906)  143  Fed. 
1,  16  Am.  Bankr.  Rep.  171;  Security 
Warehousing  Co.  v.  Hand,  (C.  C.  A.  7th 
Cir.  1906)  143  Fed.  32,  16  Am.  Bankr. 
Rep.  49. 

A  contract  of  conditional  sale,  if  the 
language  thereof  and  the  facts  warrant 
it,  may  give  rise  to  a  lien  in  the  interest 
of  the  seller  which  will  be  recognized  in 
bankruptcy.  National  Bank  of  Commerce 
r.  Williams,  (C.  C.  A.  5th  Cir.  1907) 
159  Fed.  615,  20  Am.  Bankr.  R^.  79. 

Bill  of  sale. —  So,  also,  a  bill  of  sale 
has  been  held  to  create  a  valid  lien  which 
will  be  enforceable  in  bankuptcy  proceed- 
ings. In  re  Bartlett,  (M.  D.  Pa.  1909) 
172  Fed.  679,  22  Am.  Bankr.  Rep.  891. 

Waiver  of  lien. —  A  valid  lien  may,  how- 
ever, be  waived  by  the  proof  and  allow- 
ance of  a  claim  therefor,  as  unsecured,  in 
the  bankruptcy  proceedings.  Dunn  Sal- 
mon Co.  v.  Pillmore,  (1907)  19  Am. 
Bankr.  Rep.  172,  55  Misc.  546,  106  N.  Y. 


S.  88.  And  see  the  annotation  under  sec- 
tion 57c. 

Clearance  loans. —  For  a  discussion  of 
clearance  loans  by  banks  to  stockbrokers 
as  preferential  liens,  see  Hotchkiss  r. 
National  City  Bank  of  New  York,  (S.  D. 
N.  Y.  1911)   200  Fed.  287. 

Liens  invalid  as  to  creditors. —  '"Hie 
rule  that  the  trustee  takes  the  estate  of 
the  bankrupt  in  the  same  plight  as  the 
bankrupt  held  it  is  not  applicable  to  liens 
which,  although  valid  as  to  the  bankrupt, 
are  invalid  as  to  creditors."  In  re 
Thomas,  (X.  D.  N.  Y.  1912)  199  Fed.  214. 

Assignment  for  creditors. —  An  assignee 
in  a  general  deed  of  assignment,  which 
has  been  avoided  by  an  i^ judication  in 
bankruptcy  against  his  assignor  on  a  peti- 
tion filed  within  four  months  after  the 
making  of  the  assignment,  has  a  lien  on 
the  bankrupt's  estate  for  l^e  sum  paid  by 
him  for  such  services  rendered  to  him 
prior  to  such  adjudication  as  were  bene- 
ficial to  the  estate.  Randolph  v.  Scruggs, 
(1903)  190  U.  S.  633,  23  S.  Ct  710,  47 
U.  S.  (L.  ed.)  1165,  10  Am.  Bankr.  Rep.  1. 

Collateral  security. —  So,  also,  as  with 
the  other  liens  specified  under  the  present 
subdivision  of  the  statute,  the  giving  of 
collateral  security  to  secure  the  repay- 
ment of  a  bona  fide  indebtedness  will  be 
binding  in  bankruptcy  upon  the  trustee  of 
the  pledgor.  Young  v.  Upson,  ( S.  D.  N.  Y. 
1902)  115  Fed.  192,  8  Am.  Bankr.  Rep. 
377. 

Property  transferred  by  a  borrower  at 
the  time  of  receiving  a  loan  and  for  the 
purpose  of  making  the  lender  safe  is  se- 
curity; and  the  validity  of  such  a  trans- 
fer, if  not  accompanied  by  positive  fraud, 
will  be  recogniz^  and  enforced  in  bsmk- 
rupt^.  McDonald  v,  Clearwater  Short- 
line  R.  Co.,  (D.  C.  Idaho  1908)  164  Fed. 
1007,  21  Am.  Bankr.  Rep.  182. 

Statute  protects  obligation,  not  remedy. 
—  It  has  been  repeatedly  held  that  the 
provision  of  the  Bankruptcy  Act  that 
valid  liens  shall  not  be  affected  by  the 
bankruptcy  proceedings  has  reference  only 
to  the  validity  of  the  contract,  and  not  to 
the  remedy  for  enforcing  the  lienholder's 
rights,  whidb  may  be  changed  without 
impairing  the  obligation  of  the  contract, 
provided  an  equally  efficient  and  adequate 
remedy  is  substituted.  In  re  Zehner,  (E. 
B.  La.  1912)  193  Fed.  787;  In  re  Hasie, 
(N.  D.  Tex.  1913)  206  Fed.  789. 


e  [Conveyances,  etc.,  within  four  months  of  petition.]  That  all  convey- 
ances, transfers,  assignments,  or  incumbrances  of  his  property,  or  any  part 
thereof,  made  or  given  by  a  person  adjudged  a  bankrupt  under  the  pro- 
visions of  this  Act  subsequent  to  the  passage  of  this  Act  and  within  four 
months  prior  to  the  filing  of  the  petition,  with  the  intent  and  purpose  on 
his  part  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them,  shall  be 
null  and  void  as  against  the  creditors  of  such  debtor,  except  as  to  purchasers 
in  good  faith  and  for  a  present  fair  consideration ;  and  all  property  of  the 


Soc.  67  6 


JSANKEUPTCY 


U23 


debtor  conveyed,  transferred,  assigned,  or  encumbered  as  aforesaid  shall, 
if  he  be  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from  execution 
and  liability  for  debts  by  the  law  of  his  domicile,  be  and  remain  a  part  of 
the  assets  and  estate  of  the  bankrupt  and  shall  pass  to  his  said  trustee,  whose 
duty  it  shall  be  to  recover  and  reclaim  the  same  by  legal  proceedings  or 
otherwise  for  the  benefit  of  the  creditors.  And  all  conveyances,  transfers, 
or  incumbrances  of  his  property  made  by  a  debtor  at  any  time  within  four 
months  prior  to  the  filing  of  the  petition  against  him,  and  while  insolvent, 
which  are  held  null  and  void  as  against  the  creditors  of  such  debtor  by  the 
laws  of  the  State,  Territory,  or  District  in  which  such  property  is  situate, 
shall  be  deemed  null  and  void  under  this  Act  against  the  creditors  of  such 
debtor  if  he  be  adjudged  a  bankrupt,  and  such  property  shall  pass  to  the 
assignee  and  be  by  him  reclaimed  and  recovered  for  the  benefit  of  the 
creditors  of  the  bankrupt.  [(1898)  30  Stat  L,  564.] 


As  to 

Fraudulent  transfers  not  within  the 
four  months'  period,  see  section  70 
a   (4)    and  e. 
Fraudulent    transfer    as    an    act   of 

bankruptcy,  see  section  3a   (1). 
Fraud    as    affecting    right    to    dis- 
charge,  see   section    146    (3),    (4), 
and  (5). 
Voidable  preferences,  see  section  605. 
Pnrpose  of  section  eye. —  The  primary 
purpose  of  section  67e  is  to  prohibit  the 
disposition  of  property  by  the  debtor  to 
persons  other  than  creditors,  in  fraud  of 
the  Act.     In  re  Bloch,   (C.  C.  A.  2d  Cir. 
1906)    142  Fed.  674,  15  Am.  Bankr.  Rep. 
748.  ^ 

The  effect  of  this  section  is  to  nullify 
all  conveyances  of  any  part  of  the  bank- 
rupt's property  made  within  four  months 
of  the  filing  of  the  petition  in  bankruptcy 
with  the  intent  to  hinder,  delay,  or  de- 
fraud any  of  his  creditors  "except  as  to 
purchasers  in  good  faith  and  for  a  present 
fair  consideration."  It  also  nullifies  all 
conveyances  made  by  him  within  the  same 
period  while  insolvent,  which  under  the 
state  laws  are  null  and  void,  as  against 
his  creditors.  In  re  Lipman,  (D.  C.  N.  J. 
1912)   201  Fed.  169. 

Transfer  before  passage  of  Act. —  Where 
an  insolvent  debtor,  intending  to  prefer 
one  creditor  to  others,  mortgaged  and  as- 
signed his  property  to  the  creditor  be- 
fore the  enactment  of  the  Bankruptcy  Act, 
such  transfer  was  held  valid  both  at  com- 
mon law  and  under  the  Act,  and  the  trus- 
tee in  bankruptcy  of  the  mortgagor  was 
precluded  from  recovering  such  property 
from  the  creditor,  unless,  of  course,  the 
transfer  was  contrary  to  the  «tate  law  or 
should  be  annulled  within  the  required 
time  by  proceedings  in  the  state  court. 
In  re  Terrill,  (1900)   100  Fed.  778. 

The  incumbrances  which  are  invalidated 
by  section  676  are  those  which  are  "  made 
or  given  "  by  the  person  adjudged  a  bank- 
rupt; and  they  include  not  only  those 
specifically  mentioned,  **  conveyances, 
transfers,  and  assignments/'  but  aU  in- 


cumbrances, of  whatever  form,  derived 
from  his  contractual  act  In  re  Emslie, 
(C.  C.  A.  2d  Cir.  1900)  102  Fed.  291,  4 
Am.  Bankr.  Rep.  126;  In  re  Gray,  (1900) 
3  Am.  Bankr.  Kep.  647,  47  App.  Div.  654, 
62  N.  Y.  S.  618. 

Thus  a  conveyance  of  property  by  a 
bankrupt  within  four  months  before  bank- 
ruptcy, which  would  be  fraudulent  at 
the  common  law,  is  a  void  conveyance  un- 
der section  67«,  and  the  title  vests  in  the 
bankrupt's  trustee.  Belding-Hall  Mfg. 
Co.  V,  Mercer,  etc.,  Lumber  Co.,  (C.  C.  A. 
6th  Cir.  1909)  175  Fed.  335,  23  Am. 
Bankr.  Kep.  595. 

A  conyeyance  is  "made  or  given"  when 
it  is  delivered  and  not  when  it  is  re- 
corded; consequently  a  trustee  in  bank- 
ruptcy cannot  avoid  a  conveyance  exe- 
cuted and  delivered  by  the  bankrm>t  more 
than  four  months  prior  to  the  filing  of 
the  petition,  though  such  conveyance  is 
filed  for  record  within  the  four  months' 
period.  Underleak  t?.  Scott,  (1912)  117 
Minn.  136,  134  N.  W.  731. 

Transfer  must  be  within  four  months' 
period. —  Section  67c  is  not  applicable  to 
a  transfer  by  a  bankrupt  which  was  not 
made  within  four  months  prior  to  the  fil- 
ing of  the  petition  in  bankruptcy.  Little 
V.  Holley-Brooks  Hardware  Co.,  (C.  C. 
A.  5th  Cir.  1904)  133  Fed.  S74,  13  Am. 
Bankr.  Rep.  422;  Thomas  t?.  Roddy, 
(1907)  19  Am.  Bankr.  Rep.  873,  122  App. 
Div.  851,  107  N.  Y.  S.  473;  Hane  v.  Crown, 
etc.,  Co.,  (N.  D.  N.  Y.  1915)  223  Fed. 
439.  And  see  the  annotation  on  this  ques- 
tion under  subdivision  /  of  this  section. 

Intent  to  hinder,  delay,  or  defraud,  es- 
sential.—  The  general  rule,  under  section 
67e,  is  that  transfers  made,  liens  created, 
and  securities  given,  for  a  present  con- 
sideration, are  valid  imless  (1)  they  ao> 
tually  hinder,  delay,  or  defraud  creditors; 
and  (2)  unless  the  grantee  knew,  or  had 
reasonable  notice  when  he  took  them, 
that  they  were  intended  to  hinder,  delay, 
or  defraud  the  creditors  of  the  grantor,  or 
were  made  in  contemplation  of  bank- 
ruptcy,   or    in    fraud    of    the    statute. 
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In  re  Cobb,  (E.  D.  N.  C.  1899)  90  Fed. 
821,  3  Am.  Bankr.  Rep.  129;  PoUook  V. 
Jones,  (C.  C.  A.  4th  Cir.  1903)  124  Fed. 
163,  10  Am.  Baakr.  Rep.  616;  In  fV 
Pease,  (E.  D.  Mich.  1902)  129  Fed.  446, 
12  Am.  Bankr.  Rep.  66;  Little  v.  Holley- 
Brooks  Hardware  Co.,  (C.  C.  A.  6th  Cir. 
1904)  133  Fed.  874,  13  Am.  Bankr.  Rep. 
422;  Coder  v.  Arts,  (C.  C.  A.  8th  Cir. 
1907)  162  Fed.  943,  18  Am.  Bankr.  Rep. 
613;  In  re  McKane,  (E.  D.  N.  Y.  1907) 
155  Fed.  674,  19  Am.  Bankr.  Rep.  103; 
Sargent  p.  Blake,  (C.  C.  A.  8th  Cir.  1908) 
160  Fed.  67,  20  Am.  Bankr.  Rep.  115; 
Henkel  v.  Seider,  (E.  D.  N.  Y.  1908)  163 
Fed.  553,  20  Am.  Bankr.  Rep.  773;  Fouche 
V.  Shearer,  (N.  D.  Ga.  1909)  172  Fed. 
592,  22  Am.  Bankr.  Rep.  828;  In  re  Ellet- 
son  Co.,  (N.  D.  W.  Va.  1909)  174  Fed. 
859,  23  Am.  Bankr.  Rep.  530;  Shelton  v. 
Price,  (N.  D.  Ala.  1909)  174  Fed.  891,  23 
Am.  Bankr.  Rep.  431;  In  re  Kullberg,  (D. 
C.  Minn.  1909)  176  Fed.  586,  23  Am. 
Bankr.  Rep.  758;  Nelson  v.  Svea  Pub.  Co., 
(W.  D.  Wash.  1910)  178  Fed.  136;  In  re 
Zotti,  (S.  D.  N.  Y.  1910)  178  Fed.  304; 
Powell  V.  Gate  City  Bank,  (C.  C.  A.  8th 
Cir.  1910)  178  Fed.  609;  In  re  Medina 
Quarry  Co.,  (W.  D.  N.  Y.  1910)  179  Fed. 
929;  In  re  Howard,  (C.  C.  A.  2d  Cir. 
1910)  180  Fed.  399;  Cowan  v.  Burchfleld, 
(N.  D.  Ala.  1910)  180  Fed.  614;  In  re 
Salvator  Brewing  Co.,  (S.  D.  N.  Y.  1910) 
183  Fed.  910;  Mutual  L.  Ins.  Co.  v.  Smith, 
(C.  C.  A.  Ist  Cir.  1911)  184  Fed.  1;  VoU- 
mer  v.  Plage,  (E.  D.  N.  Y.  1911)  186 
Fed.  598;  Meservey  t?.  Roby,  (C.  C.  A.  8th 
Cir.  1912)  198  Fed.  844;  In  re  Thomas, 
(N.  D.  N.  Y.  1912)  199  Fed.  214;  /*  re 
Thweatt,  (N.  D.  Ga.  1912)  199  Fed.  319; 
Ogden  V.  Reddish,  (E.  D.  Ky.  1912)  200 
Fed.  977;  Johnson  v.  Dismukes,  (C.  C.  A. 
5th  Cir.  1913)  204  Fed.  382;  In  re  Banks, 
(N.  D.  N.  Y.  1913)  207  Fed.  662;  Fall  v, 
U.  8.,  (C.  C.  A.  8th  Cir.  1913)  209  Fed. 
547;  Parker  v.  Sherman,  (C.  C.  A.  2d  Cir. 
1914)  212  Fed.  917;  Halbert  v.  Pranke, 
(Minn.  1904)  11  Am.  Bankr.  Rep.  620; 
Deland  V,  Miller,  etc..  Bank,  (1903)  11 
Am.  Bankr.  Rep.  744,  119  la.  368,  93  N. 
W.  304. 

It  vxu  not  intended  to  authorise  an  wh 
Hon  to  set  aside  any  and  all  conveyances 
executed  by  the  bankrupt  within  four 
months  of  the  filing  of  his  petition  in 
bankruptcy,  but  only  such  as  were  made 
within  that  time  for  the  purpose  of  hin- 
dering, delaying,  or  defrauding  creditors. 
The  Act  does  not  make  conveyances  exe- 
cuted within  that  period  prima  facie 
fraudulent,  and  the  burden  is  upon  the 
person  bringing  an  action  thereunder  to 
show  as  an  essential  element  of  his  cause 
of  action  that  the  transfer  was  made  for 
the  purpose  of  defrauding  creditors.  Hal- 
bert 9.  Pranke,  (Minn.  1904)  11  Am. 
Bankr.   Rep.   620. 

It  is  every  intent  to  hinder,  deHay^  or 
defraud  creditors  unlavyfully  only,  and  not 
every  intent  to  hinder  or  delay  them,  that 


avails  to  avoid  a  transfer  made  for  a  pre- 
existing debt  under  section  676.  Coder  v. 
Arts,  (C.  C.  A.  8th  Cir.  1907)  162  Fed. 
943,  18  Am.  Bankr.  Rep.  513. 

Statute  does  notaffeotjusdisponendi, — 
An  insolvent  debtor  until  the  commence- 
ment of  proceedings  in  bankruptcy  still 
has  the  fus  disponendi  of  his  property. 
He  has  the  right  to  secure  and  pay  his 
debts  with  it,  and  he  has  the  right  to  se- 
cure and  pay  one  creditor  in  preference  to 
others,  provided  always  the  security  or  the 
payment  is  not  violative  of  any  of  the  Acta 
ot  Congress  or  of  any  of  the  statutes  of 
the  state.  A  preference  of  one  creditor 
over  others  by  such  a  payment  or  by  such 
security,  which  is  free  from  actual  and 
intended  fraud,  and  from  any  purpose  to 
affect  other  creditors  injuriously,  beyond 
the  necessary  effect  of  the  security  or  the 
payment,  is  valid  and  lawful,  and  it  can- 
not evidence  such  an  intent  to  hinder, 
delay,  and  defraud  as  will  make  it  void 
or  voidable  under  section  67e.  Coder  v. 
Arts,  {CCA.  8th  Cir.  1907)  162  Fed. 
943,  18  Am.  Bankr.  Rep.  513. 

Effect  of  transaction  insitfficient. —  The 
necessary  effect  upon  other  creditors  of  a 
mortgage  executea  by  an  insolvent  within 
four  months  of  the  filing  of  a  petition  in 
bankruptcy,  to  secure  a  pre-existing  debt, 
does  not  dispense  with  the  necessity  of 
showing  the  actual  intent  to  hinder,  delay, 
or  defraud  creditors,  which  is  essential 
under  section  670,  in  order  to  avoid  such 
mortgage,  where  the  mortgagee  was  igno- 
rant of  the  insolvency  of  the  mortgagor, 
and  had  no  reason  to  believe  that  a  pref- 
erence was  intended.  Coder  v.  Arts, 
(1909)  213  U.  S.  223,  29  S.  Ct.  436,  53 
U.  S.  (L.  ed.)  772,  22  Am.  Bankr.  Rep. 
15,  aflirming  (C.  C.  A.  8th  Cir.  1907)  152 
Fed.  943,  18  Am.  Bankr.  Rep.  513;  In  re 
Kullberg,  (D.  C.  Minn.  1909)  176  Fed. 
585,  23  Am.  Bankr.  Rep.  758. 

Coneideration  going  into  estate, — ^A 
transfer  for  a  valid  consideration,  which 
consideration  goes  into  the  bankrupt  es- 
tate, is  not  void,  unless  it  be  made  with 
the  intent  to  defraud  other  creditors. 
Vollmer  v.  Plage,  (E.  D.  N.  Y.  1911)  186 
Fed.  598. 

Payment  by  hank. —  "^lere  a  bank,  in 
ignorance  of  the  filing  of  a  petition  in 
Iwnkruptcy,  paid  the  bankrupt's  checks 
drawn  on  his  deposit  on  the  day  the  peti- 
tion was  filed,  it  was  held  that  such  pay- 
ment was  not  a  transfer  by  the  bank  of 
the  bankrupt's  assets,  nor  an  improper 
meddling  with  a  res  over  which  the  court 
of  bankruptcy  had  jurisdiction,  which 
would  permit  recovery  by  the  trustee  in 
bankruptcy  against  the  bank.  In  re 
Zotti,   (S.  D.  N.  Y.   1910)    178  Fed.  804. 

Payment  of  wif^s  debt. — ^A  payment 
made  by  a  bankrupt,  while  insolvent,  on 
his  wife's  separate  debt,  cannot  be  recov- 
ered by  the  bankrupt's  trustee  as  fraudu- 
lent in  the  abRence  of  evidence  and  a  find- 
ing that  the  bankrupt  was  actuated  by  s 
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fraudulent  intent.  In  re  Kayser,  (C.  C. 
A.  3d  Cir.  IPIO)  177  Fed.  383,  24  Am. 
Bankr.  Kep.  174. 

Belief  of  person  receiving  preference. — 
Under  this  section  "no  reasonable  cause 
of  belief  of  insolvency  and  fraud  on  the 
Act  by  the  person  receiving  the  preference 
is  necessary  to  avoid  it.  The  purpose  and 
intent  of  the  bankrupt  only  is  looked  at, 
and,  if  contrary  to  the  Act,  is  sufficient." 
In  re  McLam,  (1899)  97  Fed.  922. 

Consideration  for  deferred  annuity  con- 
trcLot. — An  insurance  contract,  entered 
into  by  the  company  with  one  who  was 
then  insolvent  and  was  subsequently  ad- 
judged a  bankrupt,  by  which  the  insurer 
obligated  itself  to  pay  the  insured  a  cer- 
tain sum  yearly,  commencing  in  the 
future  and  continuing  during  the  life  of 
the  insured,  is  not  void;  and  the  sum 
paid  for  such  insurance  cannot  be  recov- 
ered by  the  trustee  in  bankruptcy  of  the 
insured,  on  the  theory  that  such  payment 
was  a  transfer  in  fraud  of  creditors,  and 
that  the  insurance  company,  tiiough  act- 
ing bona  fide,  was  not  a  purchaser  for 
value,  because  it  had  not  paid  the  pur- 
chase money  or  secured  it  in  such  a  man- 
ner that  it  could  not  be  relieved  against 
payment.  In  such  case,  however,  a  bill, 
asking  that  the  company  be  compelled  to 
pay  the  trustee  the  sum  received  from 
the  bankrupt  upon  the  surrender  of  the 
contract,  will  be  dismissed  without  preju- 
dice to  any  right  the  trustee  may  have  to 
claim  whatever  beneficial  interest  the 
bankrupt  has,  or  may  thereafter  have, 
imder  the  contract.  Mutual  L.  Ins.  Co. 
V.  Smith,  (C.  C.  A.  Ist  Cir.  1911)  184 
Fed.  1. 

Evidence  of  fraudulent  intent. — ^An  in- 
tent to  hinder,  delay,  or  defraud  creditors 
is  to  be  proven  from  the  facts  surroimd- 
ing  the  transaction,  either  from  the  ap- 
pearance of  the  transfer  attacked  or  from 
evidence  aliunde.  If  from  the  latter,  the 
burden  of  proof  is  on  the  plainitiff.  In  re 
Elletson  Co.,  (N.  D.  W.  Va.  1909)  174 
Fed.  859,  23  Am.  Bankr.  Rep.  530. 

Agreement  to  toithhold  transfer  from 
record. — An  agreement  between  the  mort- 
gagor and  mortgagee  to  withhold  a  chattel 
mortgage  from  record  is  evidence  of  a 
fraudulent  intent.  In  re  Hickerson,  (D. 
C.  Idaho  1908)  162  Fed.  345,  20  Am. 
Bankr.  Hep.  682. 

Suspicion,  fear,  and  facts  that  arouse 
suspicion  and  fear  in  the  mind  of  the 
creditor,  but  give  no  reasonable  ground 
for  him  to  believe  that  the  debtor  intends 
a  preference  by  his  payment  or  security, 
do  not  make  such  a  transfer  voidable. 
Powell  V.  Gate  City  Bank,  (C.  C  A.  8th 
Cir.  1910)  178  Fed.  609;  In  re  Howard, 
(C.  C.  A.  2d  Cir.  1910)    180  Fed.  309. 

A  sale  of  the  hanlrupVs  stock  and  fim- 
tures  in  bull-  ia  not,  in  art  action  by  the 
trustee,  prima  facie  fraudulent  in  the 
sense  that  such  sale  alone  establishes  the 
bad  faith  of  the  purchaser;  the  sale  being 


merely  a  circumstance  reflecting  on  the 
bona  fides  of  the  transaction,  l^elton  r. 
Price,  (N.  D.  Ala.  1909)  174  Fed.  891,  23 
Am.  Bankr.  Rep.  431. 

Transfer  of  partnership  property, — ^An 
application  of  partnership  property,  by 
consent  of  all  the  members  of  the  firm,  to 
the  payment  of  an  individual  debt  of  a 
partner  within  four  months  of  the  filing 
of  a  petition  in  bankruptcy,  and  while  the 
partners  and  the  partnership  are  insol- 
vent, does  not  evidence  any  intent  to 
hinder,  delay,  or  defraud  the  creditors  of 
the  partnership  within  the  meaning  of 
section  676.  Sargent  v.  Blake,  (C.  C.  A. 
8th  Cir.  1908)  160  Fed.  67,  20  Am.  Bankr. 
Rep.  116. 

Sufficiency  of  evidence. —  On  the  ques- 
tion of  evidence  held  sufficient  to  estab- 
lish knowledge  in  the  grantee  of  a  trust 
deed  that  it  was  made  in  fraud  of  the 
statute,  see  Dean  v.  Davis,  (C.  C.  A.  4th 
Cir.  1914)  212  Fed.  88. 

A  genera!  assignment  for  the  benefit  of 
creditors,  made  within  four  months  from 
the  filing  of  a  petition  in  bankruptcy,  i« 
void  as  against  a  trustee  in  bankruptcy, 
in  so  far  as  it  interferes  with  his  admin- 
istering the  property  assigned.  Randolph 
t*.  Scruggs,  (1903)  190  U.  S.  633,  23  S. 
Ct.  710,  47  U.  S.  (L.  ed.)  1165,  10  Am. 
Bankr.  Rep.  I;  In  re  Gutwillig,  (C.  C.  A. 
2d  Cir.  1899)  92  Fed.  337,  1  Am.  Bankr. 
Rep.  388;  In  re  Plotke,  (7th  Cir.  1900) 
104  Fed.  964,  44  C.  C.  A.  282,  6  Am. 
Bankr.  Rep.  171;  In  re  Jacobson,  (D.  G. 
Mass.  1909)  181  Fed.  870;  In  re  Gray, 
(1900)  3  Am.  Bankr.  Rep.  647,  47  App. 
Div.  664,  62  N.  Y.  S.  618;  Cohen  v. 
American  Surety  Co.,  (1908)  20  Am. 
Bankr.  Rep.  65,  192  N.  Y.  227,  84  N.  E. 
947.  And  see  annotation  under  section  3a 
(4),  as  to  an  assignment  for  the  benefit 
of  creditors  as  an  act  of  bankruptcy. 

Voluntary  general  assignments  for  the 
benefit  of  creditors  made  in  conformity 
with  the  laws  of  the  state  are  voidable  by 
the  trustee  of  the  debtor  in  bankruptcy 
if  made  within  four  months  of  the  adju- 
dication, (1)  because  they  are  incom- 
Satible  with  the  purpose  and  policy  of  the 
bankruptcy  Law  and  the  rights  of  cred- 
itors thereunder  to  the  appointment  of 
the  trustee  and  the  supervision  of  the 
assets  in  bankruptcy;  (2)  becauae  in 
fraud  of  creditors  within  section  70  of  the 
Act,  as  the  assignment  deprives  creditors 
of  the  important  advantages  secured  to 
them  under  the  statute;  and  (3)  because 
if  not  voidable  the  clause  of  section  3, 
making  such  an  assignment  ipso  facto 
"  an  act  of  bankruptcy,"  would  be  practi- 
cally nullified,  and  rendered  of  no  use  to 
creditors.  In  re  Gutwillig,  (S.  D.  N.  Y. 
1S98)  90  Fed.  475,  1  Am.  Bankr.  Rep.  78, 
affirmed  (C.  C.  A.  2d  Cir.  1899)  92  Fed. 
;W7,   1  Am.  Baiikr.   Rep.  388. 

Fraud  unnecessarif. — A  voluntary  as- 
signment, though  as  a  matter  of  fact 
untainted  with  any  fraudulent  purpose,  is 
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yet,  when  made  within  four  months  of  the 
filin<7  of  a  petition  in  bankruptcy,  as 
matter  of  law.  a  constructive  fraud  upon 
the  Act,  and  voidable  by  trustee  under 
section  67c.  In  re  Gray,  (1900)  3  Am. 
Bankr.  Rep.  647,. 47  App.  Div.  554,  62  N". 
Y.  S.  618. 

Validity  determined  hy  federal  courts. 
—  The  question  of  the  effect  of  the  Bank- 
ruptcy Law  upon  the  validity  of  a  gen- 
eral assi^ment  made  after  its  passage, 
in  accordance  with  the  provisions  of  a 
state  statute,  is  not  one  which  is  gov- 
erned by  any  rule  or  decision  in  a  state, 
but  will  be  determined  independently  by 
the  federal  courts.  In  re  Plotke,  \7th 
C'ir.  1900)  104  Fed.  964,  44  C.  C.  A.  282, 
5  Am.  Bankr.  Rep.  171. 

Transfer  of  corporate  property  by  cor- 
poration officers. —  The  directors  of  a  cor- 
poration who  have  loaned  it  money  on 
credit  cannot,  w^hen  they  find  danger  of 
insolvency  pending,  transfer  its  property 
to  themselves  as  security  for  their  claims. 
In  re  Salvator  Brewing' Co.,  (S.  D.  N.  Y. 
1910)  183  Fed.  910.  See  also  Nelson  v. 
Svea  Pub.  Co.,  (W.  D.  Wash.  1910)  178 
Fed.  136. 

Omission  to  record  deed. —  The  fact  that 
a  deed,  executed  and  delivered  before  the 
four  months'  period,  was  not  recorded  un- 
til within  that  period,  does  not  avoid  it. 
Miller  v,  Shriver,  (1900)  197  Pa.  St.  191, 
46  Atl.  926. 

Renewal  notes,  etc.,  within  four  months. 
—  Where  an  indebtedness  arose  and  a 
pledge  to  secure  the  same  was  given  more 
than  four  months  prior  to  bankrupt-cy  pro- 
ceedings, the  fact  that  renewal  notes  and 
a  pledge  were  given  within  the  four 
months  will  not  render  the  pledge  voidable. 
Chattanooga  Nat.  Bank  v.  Rome  Iron  Co., 
(1900)   102  Fed.  765. 

Dissolution  of  insolvent  partnership. — 
[n  In  re  Head,  ( 1902)  114  Fed.  489,  it  was 
held  that  the  dissolution  of  a  firm,  it  being 
insolvent,  and  the  withdrawal  therefrom 
of  assets  by  the  respective  partners,  to  be 
held  as  individual  property,  was  in  viola- 
tion of  section  67c,  and  that  the  court 
should  set  aside  the  terms  of  the  dissolu- 
tion and  treat  the  assets  of  the  firm  in 
the  hands  of  both  partners  as  partnership 
property,  since  to  do  otherwise  would  be 
to  defeat  the  whole  spirit  and  policy  of  the 
Act.  Distinguishing  In  re  Rudnick,  ( 1900) 
102  Fed.  751. 

The  pajonent  of  money  by  a  debtor  upon 
a  valid  pre-existing  debt,  the  circumstances 
not  making  such  payment  technically  a 
preference,  is  not  such  a  transfer  of  prop- 
erty under  section  67c  as  to  entitle  the 
trustee,  upon  proof  of  the  debtor's  fra\idu- 
lent  intent,  to  recover  the  money  back 
from  the  creditor  to  whom  it  was  paid. 
Blakey  r.  Boonville  Nat.  Bank,  (1899)  95 
Fed.  267. 

Effect  of  discharge  in  bankruptcy. — 
The  discharge  of  a  bankrupt  does  not  affect 
the   right   of   the   trustee    in    bankruptcy 


or  his  creditors  to  have  property  previ- 
ously disposed  of  by  the  bankrupt  for  the 
purpose  of  defrauding  his  creditors  applied 
to  the  payment  of  his  debts.  This  right 
of  the  trustee  is  expressly  conferred  by 
this  section  and  section  70e.  Blick  r. 
Nimmo,  (1913)  121  Md.  139,  88  Atl.  116. 
Transfer  by  husband  to  wife. —  In  a 
suit  by  the  trustee  to  set  aside,  as  fraudii- 
lent,  a  conveyance  by  a  bankrupt  husband 
to  his  wife,  the  testimony  and  all  of  the 
circumstances  of  the  case  may  impose  the 
burden  upon  the  defendants  to  show  the 
good  faith  and  honesty  of  the  conveyance, 
for  the  law  is  well  settled  that  entire  fair- 
ness is  required  in  dealings  between  hus- 
band and  wife,  so  far  as  they  affect  the 
rights  of  creditors.  Stroecker  v.  Patterson, 
(C.  C.  A.  9th  Cir.  1915)   220  Fed.  21. 

Payment  to  bank  holding  note  of  bank- 
rupt.—  This  section  is  not  relevant  on  the 
question  whether  a  payment  on  a  note 
held  by  a  bfuik  against  a  depositor,  on  a 
threat  of  the  bank  to  set  off  the  note 
against  the  depositor's  account,  is  a  void- 
able prefel-ence.  In  re  Starkweather,  (W. 
D.  Mo.  1913)  206  Fed.  797. 

An  engagement  ring,  given  by  a  person 
who  three  months  later  goes  into  volun- 
tary bankruptcy,  may  be  recovered  from 
the  woman  to  whom  it  was  given.  Pollock 
t;.  Simon,  (E.  D.  Pa,  1913)  205  Fed.  1005. 
Property  sold  under  execution  on  judg- 
ment by  confession. —  For  facts  showing 
a  voidable  transfer  under  this  section, 
where  property  was  sold  under  execution 
on  a  judgment  by  confession  and  purchased 
by  the  judgment  creditor  at  about  one- 
fourth  of  its  value,  with  knowledge  of  the 
debtor's  insolvencv,  see  Grant  v.  National 
Bank  of  Auburn, '(N.  D.  N.  Y.  1912)  197 
Fed.  681. 

A  conyeyance  by  a  wife  to  her  hnsband, 
made  on  the  eve  of  bankruptcy,  leaving  her 
nothing  to  pay  creditors,  is  prima  facie 
fraudulent.  Fouche  t\  Shearer,  (N.  D. 
Ga.  1909)  172  Fed.  692,  22  Am.  Bankr. 
Rep.  828.  And  see  to  the  same  effect 
Henkel  v.  Seider,  (E.  D.  N.  Y.  1908)  163 
Fed.  553.  20  Am.  Bankr.  Rep.  773. 

An  assignment  of  a  life  insurance  policy 
to  the  insured's  wife,  without  considera- 
tion, and  while  he  is  insolvent,  constitutes 
a  voidable  transfer.  Kirkpatrick  t?.  John- 
son, (S.  E.  D.  Pa.  1912)   197  Fed.  235. 

Transfers  void  under  state  law. — 
WTiether  a  conditional  contract  of  sale, 
chattel  mortgage,  or  pledge  of  personal 
property,  and  the  like,  are  valid  as  against 
the  general  creditors  of  the  vendor,  mort- 
gagor, or  pledgor,  or  his  trustee  in  bank- 
ruptcy, must  be  determined  by  the  local 
laws  of  the  state  in  which  the  transaction 
is  had.  Pittsburgh  First  Nat.  Bank  r. 
Guarantee  Title,  etc.,  Co.,  (C.  C.  A.  3d 
Cir.  1010)  178  Fed.  187.  And  see  the  an- 
notation under  subdivisions  a  and  d  of  this 
section.     See  also  section  645   (5). 

Transactions  void  under  federal  stat- 
utes.—  Assignments  as  collateral  security 
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for  a  loan  of  unallowed  claims  against  the 
United  States  on  account  of  contracts  for 
furnishing  materials  to  the  various  depart- 
ments of  the  government,  being  in  direct 
opposition  to  R.  S.  sec.  3477,  in  title 
Claims  herein,  making  absolutely  null  and 
void  voluntary  transfers  of  claims  against 
the  United  States  before  their  allowance, 
can  confer  no  interest  on  the  assignees,  as 
against  the  trustee  in  bankruptcy  of  the 
assignors.  National  Bank  of  Commerce  V. 
Downie,  (1910)  218  U.  S.  346,  31  S.  Ot 
89,  54U.  S.  (L.  ed.)  1066. 

Secret  liens,  when  obnoxious  under  the 
law  of  the  state,  may  be  attacked  by  the 
trustee  in  bankruptcy  in  behalf  of  the  gen- 
eral creditors.  Spencer  v.  Duplan  Silk  Co., 
(E.  D.  Pa.  1902)  112  Fed.  638,  7  Am. 
Bankr.  Rep.  663. 

Chattel  mortgages. —  Chattel  mortgagee 
^ven  for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  creditors,  or  T^ch  are 
given  by  an  insolvent  debtor  and  are  void 
under  the  law  of  the  state,  within  four 
months  prior  to  the  filing  of  the  petition 
in  bankruptcy,  are  null  and  void  under  sec- 
tion 67e.  In  re  Cobb,  (E.  D.  N.  C.  1899) 
96  Fed.  821,  3  Am.  Bankr.  Rep.  129;  In  re 
Wolf,  (N.  D.  la.  1899)  98  Fed.  84,  3  Am. 
Bankr.  Rep.  658;  Sabin  v.  Camp,  (D.  C. 
Ore.  1900)  98  Fed.  974,  3  Am.  Bankr.  Rep. 
578;  In  re  Hugill,  (N.  D.  Ohio  1900)  100 
Fed.  616,  3  Am.  Bankr.  Rep.  686;  In  re 
Klingaman,  (S.  D.  la.  1900)  101  Fed.  691, 
4  Am.  Bankr.  Rep.  254 ;  Chattanooga  Nat. 
Bank  i*.  Rome  Iron  Co.,  (N.  D.  Qa.  1900) 
102  Fed.  755,  4  Am.  Bankr.  Rep.  441; 
Stroud  V.  McDaniel,  (C.  C.  A.  4th  Cir. 
1901)  106  Fed.  493,  6  Am.  Bankr.  Ken. 
696;  City  Nat.  Bank  i\  Bruce,  (C.  C.  A. 
4th  Cir.  1901)  109  Fed.  69,  6  Am.  Bankr. 
Rep.  311,  affirming  In  re  Alverson,  (D.  C. 
S.  C.  1900)  6  Am.  Bankr.  Rep.  866;  In  re 
Rowland,  (N.  D.  N.  Y.  1901)  109  Fed.  869, 
6  Am.  Bankr.  Rep.  495;  In  re  Davidson, 
(S.  D.  la.  1901)  109  Fed.  882,  5  Am. 
Bankr.  Rep.  528;  In  re  Platts,  (D.  C.  S. 
D.  1901)  110  Fed.  126,  6  Am.  Bankr.  Rep. 
568;  In  re  Tatem,  (E.  D.  N.  C.  1901)  110 
Fed.  519,  6  Am.  Bankr.  Rep.  426;  In  re 
Ronk,  (D.  C.  Ind.  1901)  111  Fed.  154,  7 
Am.  Bankr.  Rep.  31;  In  re  Sewell,  (E.  D. 
Ky.)  Ill  Fed.  791,  7  Am.  Bankr.  Rep. 
133;    In  re  Shirlev,    (C.   C.   A.   6th  Cir. 

1901)  112  Fed.  301,  7  Am.  Bankr.  Rep. 
299;  In  re  Pekin  Plow  Co.,  (C.  C.  A.  8th 
Cir.  1901)  112  Fed.  308,  7  Am.  Bankr. 
Rep.  369;  In  re  Soudan  Mfg.  Co.,  (C.  C. 
A.  7th  Cir.  1902)  113  Fed.  804,  8  Am. 
Bankr.  Rep.  45;  In  re  Durham,  (D.  C.  Md. 

1902)  114  Fed.  750,  8  Am.  Bankr.  Rep. 
115;  In  re  Garcewich,  (C.  C.  A.  2d  Cir. 
1902)  116  Fed.  87,  8  Am.  Bankr.  Rep. 
149;  In  re  Hull,  (D.  C.  Vt.  1902)  116  Fed. 
858,  8  Am.  Bankr.  Rep.  302 ;  In  re  Joseph- 
son,  ( W.  D.  (hx.  1902)  116  Fed.  404,  8  Am. 
Bankr.  Rep.  423 ;  Stedman  t>.  Monroe  Bank, 
(C.  C.  A.  Sth  Cir.  1902)  117  Fed.  237,  9 
Am.  Bankr.  Rep.  4;  Egan  State  Bank  V. 
Rice,   (C.  C.  A.  8th  Cir.  1902)    119  Fed. 


107,  9  Am.  Bankr.  Rep.  437;  In  re  Butler, 
(N.  D.  Ga.  1902)  120  Fed.  100,  9  Am. 
Bankr.  Rep.  539;  In  re  Cannon,  (D.  C. 
S.  C.  1903)  121  Fed.  682,  10  Am.  Bankr. 
Rep.  64;  Clayton  v.  Exchange  Bank,  (5th 
Cir.  1903)  121  Fed.  630,  67  C.  C.  A.  666, 
10  Am.  Bankr.  Rep.  173;  In  re  Antigo 
Screen  Door  Co.,  (7th  Qr.  1903)  123  Fed. 
249,  69  C.  C.  A.  248,  10  Am.  Bankr.  Rep. 
369;  Pollock  v,  Jones,  (C.  C.  A.  4th  Cir. 
1903)  124  Fed.  163,  10  Am.  Bankr.  Rep. 
616;  Farmers'  Bank  v,  Carr,  (CCA.  4th 
Cir.  1904)  127  Fed.  690,  11  Am.  Bankr. 
Rep.  733;  In  re  Pease,  (E.  D.  Mich.  1902) 
129  Fed.  446,  12  Am.  Bankr.  Rep.  66;  In  re 
Sawyer,  (D.  C  Mass.  1904)  130  Fed.  384, 
12  Am.  Bankr.  Rep.  269;  Dodge  v.  Norlin, 
(C  C  A.  8th  Cir.  1904)  133  Fed.  363,  13 
Am.  Bankr.  Rep.  177;  In  re  Canton  First 
Nat.  Bank,  (C  C  A.  6th  Cir.  1905)  135 
Fed.  62,  14  Am.  Bankr.  Rep.  180;  In  re 
Dismal  Swamp  Contracting  Co.,  (E.  D. 
Va.  1906)  136  Fed.  415,  14  Am.  Bankr. 
Rep.  176;  In  re  Marine  Constr.,  etc.,  Co., 
(E.  D.  N.  Y.  1906)  136  Fed.  921,  14  Am. 
Bankr.  Rep.  466;  In  re  Chadwick,  (N.  D. 
Ohio  1906)  140  Fed.  674,  16  Am.  Bankr. 
Rep.  628;  In  re  Hill,  (N.  D.  Cal.  1906) 
140  Fed.  984,  16  Am.  Bankr.  Rep.  499; 
In  re  Birck,  (C  C  A.  7th  Cir.  1906)  142 
Fed.  438,  16  Am.  Bankr.  Rep.  694;  In  re 
Marine  Constr.,  etc.,  Co.,  (C  C.  A.  2d  Cir. 
1906)  144  Fed.  649,  16  Am.  Bankr.  Rep. 
326;  Morgan  v.  Mannington  First  Nat. 
Bank,  (C  C  A.  4th  Cir.  1906)  146  Fed. 
466,  16  Am.  Bankr.  Rep.  639;  In  re  Shaw, 
(D.  C  Me.  1906)  146  Fed.  273,  17  Am. 
Bankr.  Rep.  196;  In  re  Arkonia  Fabric 
Mfg.  Co.,  (E.  D.  Pa,  1907)   161  Fed.  914, 

18  Am.  Bankr.  Rep.  470;  Coder  v.  Arts, 
(C  C.  A.  8th  Cir.  1907)  152  Fed.  943,  18 
Am.  Bankr.  Rep.  613,  modifying  (S.  D. 
la.  1906)  16  Am.  Bankr.  Rep.  583;  In  re 
Davis,   (E.  D.  N.  Y.  1907)    155  Fed.  671, 

19  Am.  Bankr.  Rep.  98;  In  re  Standard 
Telephone;  etc.,  Co.,  (E.  D.  Wis.  1907) 
157  Fed.  106,  19  Am.  Bankr.  Rep.  491; 
In  re  Tucker,  (E.  D.  N.  C  1908)  161  Fed. 
584;  In  re  Hickerson,  (D.  C.  Idaho  1908) 
162  Fed.  346,  20  Am.  Bankr.  Rep.  682; 
In  re  Columbia  Fireproof  Door,  etc.,  Co., 
(E.  D.  N.  Y.  1909)  168  Fed.  159,  21  Am. 
Bankr.  Rep.  714;  In  re  Hersey,  (N.  D.  la. 
1909)  171  Fed.  998,  22  Am.  Bankr.  Rep. 
863 ;  In  re  Tysor-Cheatham  Mercantile  Co., 
(S.  D.  Ga.  1910)  178  Fed.  733;  In  re  Wal- 
den  Bros.  Clothing  Co.,  (N.  D.  Ga.  1912) 
199  Fed.  316;  Brigman  v.  Covington,  (C 
C.  A.  4th  Cir.  1913)  219  Fed.  500;  Williams 
1%  Grerman  American  Trust  Co.,  (C  C.  A. 
Sth  Cir.  1916)  219  Fed.  607;  Hane  v. 
Crown,  etc.,  Co.,  (N.  D.  N.  Y.  1916)  223 
Fed.  439;  In  re  Adams,  (E.  D.  Mich. 
1899)  2  Am.  Bankr.  Rep.  416;  In  re  Leigh, 
(D.  C  Colo.)  2  Am.  Bankr.  Rep.  606; 
In  re  Barrett,  (S.  D.  N.  Y.  1901)  6  Am. 
Bankr.  Rep.  48;  Matter  of  S.  B.  Hutchin- 
son Co.,  (E.  D.  Mich.  1905)  14  Am.  Bankr. 
Rep.  518;  Bank  of  Mendon  t?.  Mell,  (1914) 
185  Mo.  App.  510,  172  S.  W.  484;  Skilton 
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r,  Codington,  (1906)  15  Am.  Bankr.  Rep. 
810,  186  N.  y.  80,  77  N.  E.  790;  Zartman 
V,  Waterloo  First  Nat.  Bank,  (1905)  16 
Am.  Bankr.  Rep.  152,  109  App.  Div.  406, 
96  N.  Y.  S.  633. 

Mortgorffs  partly  valid,  partly  invalid, — 
A  mortgage  made  more  than  four  months 
before  a  petition  in  bankruptcy  was  filed 
against  the  mortgagor,  but  not  registered 
until  within  a  month  before,  was  held  not 
to  be  wholly  invalidated  by  the  bankruptcy 
proceedings;  but  the  state  law  under 
which  the  mortgage  was  made  invalid  as 
against  persons  becoming  creditors  of  the 
mortgagor  between  the  date  of  execution 
and  that  of  registration  was  enforced  in 
favor  of  those  creditors.  In  re  Adams, 
(1899)  97  Fed.  188. 

Where  a  mortgage  is  given  by  a  partner- 
ship, and  within  four  months  thereafter 
bankruptcy  proceedings  are  taken  against 
a  member  of  the  partnership,  the  mortgage 
is  not  invalidated  thereby.  McNair  v.  Mc- 
Intyre,  (C.  C.  A.  W02)  113  Fed.  113. 

Mortgage  hills  of  sale. —  In  the  case  of 
In  re  Durham,  (1902)  114  Fed.  760,  cer- 
tain mortgage  bills  of  sale  were  upheld 
under  this  section  although  they  were  at- 
tacked on  the  ground  that  they  constituted 
a  preference  with  an  attempt  to  hinder  and 
delay  creditors. 

Mortgage  liens  under  special  circum^ 
stances  were  held  valid  in  In  re  Dunavant, 
(1899)  96  Fed.  642;  and  invalid  in  In  re 
Platts,  (1901)  110  Fed.  126,  and  In  re 
Steininger  Mercantile  Co.,  (C.  C.  A.  1901) 
107  Fed.  669. 

A  deed  of  trust  executed  by  a  corpora- 
tion, within  four  months  prior  to  its  bank- 
ruptcy, to  secure  notes  which  were  issued 
direct  to  creditors  of  its  principal  stock- 
holder and  managing  officer  to  secure  his 
personal  indebtedness,  is  in  their  hands 
fraudulent  and  void  as  against  its  cred- 
itors. American  Wood  Working  Macliin- 
ery  Co.  f?.  Norment,  (C.  C.  A.  4th  Cir. 
1907)  167  Fed.  801,  19  Am.  Bankr.  Rep. 
679;  In  re  EUetson  Co.,  (N.  D.  W.  Va. 
1909)  174  Fed.  859,  23  Am.  Bankr.  Rep. 
630.  See  also  Morgan  v,  Mannington  First 
Nat.  Bank,  (C.  C.  A.  4th  Cir.  1906)  146 
Fed.  466,  16  Am.  Bankr.  Rep.  639. 

Transfer  of  exempt  property. —  Prop- 
erty, transferred  by  a  bankrupt  to  a  cred- 
itor, which  is  exempted  under  the  laws  of 
the  state,  cannot  be  recovered  by  his  trus- 
tee. Vitzthum  V.  Large,  (N.  D.  la.  1908) 
162  Fed.  685,  20  Am.  Bankr.  Rep.  666. 

Bona  fide  purchasers  protected. — Section 
67€  expressly  excepts  from  its  operation 
such  transfers,  etc.,  as  have  been  made  to 
purchasers  in  good  faith  and  for  a  present 
fair  consideration.  Coder  v.  Arts,  (C.  C. 
A.  8th  Cir.  1907)  152  Fed.  943,  18  Am. 
Bankr.  Rep.  513,  aprmed  (1909)  213  U.  8. 
223,  29  S.  Ct.  436,  53  U.  S.  (L.  ed.)  772, 
22  Am.  Bankr.  Rep.  1;  Shelton  v.  Price, 
(N.  D.  Ala.  1909)  174  Fed.  891,  23  Am. 
Bankr.  Rep.  431;  In  re  Soforenko,  (D.  C. 
Mass.    1913)    210   Fed.    662;    Halbert   v. 


Pranke,  (Minn.  1904)  11  Am.  Bankr. 
Rep.  620.  And  see  also  the  annotation 
under  subdivision  d  of  this  section. 

The  burden  rests  on  the  purchaser  to 
show  that  he  took  all  reasonable  and 
proper  steps  to  ascertain  the  seller's  finan- 
cial condition  and  bought  in  good  faith 
and  for  a  present  fair  consideration.  In  re 
Knopf,  (D.  C.  S.  C.  1906)  144  Fed.  246, 
16  Am.  Bankr.  Rep.  432;  Dokken  v.  Page, 
(C.  C.  A.  8th  Cir.  1906)  147  Fed.  438,  17 
Am.  Bankr.  Rep.  228;  Bentley  v.  Young, 
.  (S.  D.  N.  Y.  1914)  210  Fed.  202;  Halbert 
r.  Pranke,  (Minn.  1904)  11  Am.  Bankr. 
Rep.  620. 

So  a  purchaser  is  not  in  good  faith  who 
makes  no  effort  to  determine  whether  one 
may  make  a  transfer  which  will  not  be  in 
violation  of  the  Bankruptcy  Act.  Fraud 
is  not  to  be  presumed,  but  that  does  not 
imply  that  fraud  may  not  be  proved  by 
circumstances  as  well  as  by  direct  evi- 
dence. Fraud  may  be  actual  arising  from 
facts  and  circumstances  of  imposition.  It 
may  be  apparent  from  the  intrinsic  nature 
and  subject  of  the  bargain  itself.  Lump- 
kin V.  Foley,  (CCA  6th  Cir.  1913)  204 
Fed.  372. 

Good  faith  camnot  inhere  in  a  transac- 
tion where  the  transferee  knows  or  has 
reason  to  believe  that  his  grantor  is  in- 
solvent, and  that  the  purpose  of  the  trans- 
action was  to  defeat  the  Bankruptcy  Act. 
In  re  Pease,  (£.  D.  Mich.  1902)  129  Fed. 
446,  12  Am.  Bankr.  Rep.  66. 

In  a  fraudulent  transaction,  the  grantee 
is  presumed  to  be  a  party  to  the  fraud, 
and  does  not  occupy  the  position  of  an  in- 
nocent holder  for  value.  If,  therefore,  an 
instrument  has  been  made  by  a  bankrupt 
and  recorded  within  the  statutory  period, 
it  is  a  question  of  fact  whether  it  waa  done 
with  intent  to  defraud,  hinder,  or  delay  his 
creditors,  or  to  give  a  preference  to  any 
one  of  them.  In  re  McKane,  (E.  D.  N.  T. 
1907)  166  Fed.  674,  19  Am.  Bankr.  Rep. 
103. 

Thus  where  the  agent  of  an  insolvent 
corporation  sold  its  remaining  assets  with- 
out authority,  and  without  the  consent  of 
all  of  the  creditors,  not  in  the  ordinary 
course  of  its  regular  business,  it  was  held 
that  the  purchasers  were  not  purchasers  in 
good  faith  in  a  l^al  sense,  and  that  the 
sale  was  subject  to  vacation  by  the  cor- 
poration's trustee  in  bankruptcy.  Nelson 
V.  Svea  Pub.  Co.,  (W.  D.  Wash.  1910)  178 
Fed.  136.  See  also  In  re  Salvator  Brewing 
Co.,  (S.  D.  N.  Y.  1910)  183  Fed.  910. 

Trustee  vested  with  rights  of  creditor. 
—  Since  the  enactment  of  the  amendment 
of  1910,  trustees  as  to  all  property  in  the 
custody  or  coming  into  the  custody  of  the 
Bankruptcy  Court  are  vested  w^ith  all  the 
rights,  remedies,  and  powers  of  a  creditor 
holding  a  lien  by  legal  or  equitable  pro- 
ceedings thereon ;  and  also,  as  to  all  j)rop- 
erty  not  in  the  custody  of  the  Bankruptcy 
Court,  are  vested  with  all  the  rights,  rem- 
edies, and  powers  of  a  judgment  creditor 
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holding  an  execution  duly  returned  unsat- 
infied.     See  section  47a   (2). 

Recovery  by  trustee. — ^The  title  to  prop- 
erty transferred,  assigned,  or  ehcumbered, 
in  violation  of  section  67e,  ib  vested  in  the 
trustee  upon  the  adjudication  of  the  debtor 
as  a  bankrupt,  and,  where  such  course  is 
necessary,  the  property  may  be  recovered 
by  the  trustee  in  an  appropriate  legal  pro- 
ceeding brought  for  that  purpose.  Mc- 
Nulty  V.  Feingold,  (E.  D.  Pa.  1904)  129 
Fed.  1001,  12  Am.  Bankr.  Rep.  338;  Guar- 
anty Title,  etc.,  Co.  v.  Pearlman,  (W.  D. 
Pa.  1906)  144  Fed.  650,  16  Am.  Bankr. 
Rep.  461;  In  re  Jackier,  (M.  D.  Pa.  1910) 
179  Fed.  720;  In  re  Schwartz,  (S.  D.  N.  Y. 
1909)  179  Fed.  767;  Frost  v.  Latham,  (S. 
D.  Ala.  1910)  181  Fed.  866;  In  re  Gray, 
(1900)  3  Am.  Bankr.  Rep.  647,  47  App. 
Div.  554,  62  N.  Y.  S.  618;  Deland  v.  Miller, 
etc.,  Bank,  (1903)  11  Am.  Bankr.  Rep. 
744,  119  la.  368,  93  N.  W.  304;  Drew  v, 
Myers,  (1908)  81  Neb.  750,  116  N.  W.  781; 
Baker  t>.  Robertson,  (Tex.  1913)  163  S.  W. 
326.  And  see  also  the  annotation  under 
section  236. 

The  right  of  the  trustee  to  have  trans- 
fers annulled  under  section  67e  is  con- 
ferred upon  him  by  the  due  operation  of 
the  Bankruptcy  Law,  and  is  irrespective 
of  whether  any  other  person  might,  or 
might  not,  have  had  that  right  in  the  ab- 
sence of  that  law.  Frost  v.  Latham,  (S. 
D.  Ala.  1910)  181  Fed.  866;  In  re  Gray, 
(1900)  3  Am.  Bankr.  Rep.  647,  47  App. 
Div.  554,  62  N.  Y.  S.  618. 

Valite  of  property  recoverable. —  In  a 
plenary  suit  by  a  bankrupt's  trustee  to  re- 
cover goods  alleged  to  belong  to  thp  bank- 
rupt in  the  fraudulent  custody  of  a  third 
person,  the  trustee  may  recover  the  value 
of  the  goods,  even  if  they  cannot  be  pre- 
cisely identified.  In  re  Jackier,  (M.  D. 
Pa.  1910)  179  Fed.  720. 

A  receiver  cannot  sne  to  set  aside  a 
fraudulent  transfer.  Guarantv  Title,  etc., 
Co.  V,  Pearlman,  (W.  D.  Pal  1906)  144 
Fed.  550,  16  Am.  Bankr.  Rep.  461. 

Action  for  recovery  —  Plenary  action. — 
Where  the  property  claimed  by  the  trustee 
is  in  the  bona  fide  possoHsion  of  a  third 
person,  a  plenary  action  nuist  be  brought. 
See   section   236   and   annotation    thereof. 

Thus  where  a  sheriflf  took  possession  of 
certain  personal  property  under  a  replevin 
writ,  in  an  action  pending  in  a  state  court 


prior  to  the  filing  of  a  bankruptcy  petition 
against  the  defendant,  the  plaintiff  in  such 
replevin  suit  claiming  title  on  the  ground 
that  the  property  was  purchased  by  means 
of  the  bankrupt's  fraudulent  representa- 
tions, it  was  held  that  the  Baiikruptcy 
Court  had  no  jurisdiction  by  a  summary 
order  to  compel  the  sheriff  to  deliver  the 

Sroperty  to  a  receiver  in  bankruptcy,  im- 
er  section  67e,  as  such  section  only  ap- 
plies to  property  of  the  bankrupt.  In  re 
Rudnick,  (C.  C.  A.  2d  Cir.  1908)  160  Fed. 
903,  reversing  (S.  D.  N.  Y.  1907)  168  Fed. 
223,  18  Am.  Bankr.  Rep.  750. 

The  trustee  may  maintain  a  suit  in 
equity  for  an  accotmting  in  the  United 
States  District  (I)ourt  against  fraudulent 
transferees  of  the  bankrupt,  where  the 
transfer  conaists  of  a  large  number  of 
items,  the  actual  value  of  which  can  only 
be  ascertained  by  a»  aocoimting,  though 
the  complainants  knew  the  face  value  of 
such  items.  McNulty  v,  Feingold,  (E.  D. 
Pa.  1904)  129  Fed.  1001,  12  Am.  Banlcr. 
Rep.  338. 

PleadiTig  must  set  out  facts. — ^An  allega- 
tion in  a  petition  by  a  bankrupt's  trustee 
that  a  preference  sought  to  be  set  aside 
was  fraudulent,  without  any  facts  show- 
ing fraud  other  than  that  the  transfer  con- 
stituted a  preference,  was  held  to  be  in- 
sufficient. In  re  Leech,  (C.  C.  A.  6th  Cir. 
1909)  171  Fed.  622,  22  Am.  Bankr.  Rep. 
599. 

An  allegation  of  vnsufficienoy  of  assets  to 
meet  the  claims  of  cr^itors,  it  has  been 
held,  is  necessary  in  an  action  to  recover 
a  fraudulent  conveyance  under  section  670. 
Deland  v.  Miller,  etc.,  Bank,  (1903)  11 
Am.  Bankr.  Rep.  744,  119  la.  368,  93  N. 
W.  304;  Drew  r.  Mvers,  (1908)  81  Neb. 
750,  116  N.  W.  781. 

Finding  of  special  master. —  On  the 
question  whether  or  not  a  transfer  was 
fraudulent  the  findings  of  a  special  master 
should  be  given  gi'cat  weight,  though  the 
district  judge  from  a  perusal  of  the  evi- 
dence might  have  come  to  a  different  con- 
clusion. In  re  Schwartz,  (S.  D.  N.  Y. 
1909)    179  Fed.  767. 

No  judgment  required. — In  order  that  a 
creditor  mav  be  able  to  set  aside  a  trans- 
action  claimed  to  be  unlawful  he  need  not 
have  a  judgment,  attachment,  or  lien. 
Union  Trust  Co.  f>.  Amery,  (1911)  67 
Wash.  1,  120  Pac.  639. 


[Jurisdiction.]  For  the  purpose  of  such  recovery  any  court  of  bank- 
ruptcy as  hereinbefore  defined,  and  any  State  court  which  would  have  had 
jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  concurrent  juris- 
diction.    [(Inserted  1903,  which  excepted  pending  cases)  32  Stat.  L.  800.] 

This  paragraph  was  not  in  the  Act  as  originally  enacted,  but  was  added  by  amend- 
ment in  1903. 


Concurrent  jurisdiction. —  Since  the  en- 
actment of  the  amendment  of  1903  the  fed- 
eral District  Courts  have  concurrent  ju- 
risdiction with  the  state  courts  of  actions 


to  set  aside  alleged  fraudulent  convey- 
ances by  a  bankrupt  made  within  four 
mouths  prior  to  tlie  filing  of  the  bank- 
ruptcy   petition.      Johnston    v.    Forsvth 
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Mercantile  Co.,  (S.  D.  Ga.  1904) 
127  Fed.  845,  11  Am.  Bankr.  Rep. 
660;  Horner-Gaylord  Co.  v.  Miller,  ( X. 
D.  W.  Va.  1906)  147  Fed.  295, 
17  Am.  Bankr.  Rep.  257;  In  re  McMahon, 
(C.  C.  A.  6th  Cir.  1906)  147  Fed.  684,  17 
Am.  Bankr.  Rep.  530;  Lynch  v.  Bronson, 
(D.  C.  Conn.  1908)  160  Fed.  139,  20  Am. 
Bankr.  Rep.  409;  In  re  Keraki,  (E.  D. 
Wis.)  2  Am.  Bankr.  Rep.  79;  Sheldon  r. 
Parker,  (1902)  11  Am.  Bankr.  Rep.  152, 
66  Neb.  610,  92  N.  W.  923;  Grandison  t?. 
National  Bank  of  Commerce,  (W.  D.  N.  Y. 
1915)  220  Fed.  981;  Grandison  r.  Robert- 
son, (W.  D.  N.  Y.  1915)  220  Fed.  985. 
And  see  also  the  annotation  under  section 
236. 

Proper  district. — ^An  action  to  recover 
money  paid  by  a  bankrupt,  in  contempla- 
tion of  insolvency,  must  be  brought  in  the 
district  where  the  person  receiving  the 
money  resides,  and  not  in  the  district  of 
adjudication,  if  that  is  different  from  the 
district  of  such  person's  residence.  Kirk- 
patrick  v,  Gallup,  (W.  D.  Mich.  1912)  200 
Fed.  108. 


Property  in  possession  of  court. — A 
court  of  bankruptcy  which,  by  its  trustee, 
has  poascHsion  of  the  property  of  a  bank- 
rupt, has  jurisdiction  to  determine  all 
questions  in  respect  to  title  or  to  liens 
thereon,  and  mav  entertain  and  deter- 
mine  a  suit  or  petition  by  the  trustee 
against  a  mortgagee  of  the  property  to 
set  aside  the  mortgage  as  one  given  within 
four  months  prior  to  the  bankruptcy  and 
void  under  section  67t'.  In  re  McMahon, 
(C.  C.  A.  6th  Cir.  1906)  147  Fed.  684,  17 
Am.  Bankr.  Rep.  530. 

Where  a  trustee  proceeds  in  the  state 
courts  to  recover  property  of  the  bank- 
rupt fraudulently  conveyed,  he  is  entitled 
to  all  remedies  and  all  relief  that  would  be 
afforded  any  other  party  litigant  under 
the  same  facts.  Sheldon  v.  Parker,  (1902) 
11  Am.  Bankr.  Rep.  152,  66  Neb.  610,  92 
N.  VV.  023. 

Ancillary  jurisdiction  also  has  been  pro- 
vided for  by  the  amendment  of  1910.  See 
section  2  (20)  and  the  annotation  there- 
under. 


/  [Liens,  etc.,  created  through  legal  proceedings.]  That  all  levies,  judg- 
ments, attachments,  or  other  liens,  obtained  through  legal  proceedings 
against  a  person  who  is  insolvent,  at  any  time  within  four  months  prior  to 
the  filing  of  a  petition  in  bankruptcy  against  him,  shall  be  deemed  null 
and  void  in  case  he  is  adjudged  a  bankrupt,  and  the  property  affected  by 
the  levy,  judgment,  attachment,  or  other  lien  shall  be  deemed  wholly  dis- 
charged and  released  from  the  same,  and  shall  pass  to  the  trustee  as  a  part 
of  the  estate  of  the  bankrupt,  unless  the  court  shall,  on  due  notice,  order 
that  the  right  under  such  levy,  judgment,  attachment,  or  other  lien  shall 
be  preserved  for  the  benefit  of  the  estate ;  and  thereupon  the  same  may  pass 
to  and  shall  be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as 
aforesaid.    [  {1898)  30  Stat,  L.  565.] 


As  to  legal  proceedings  resulting  in 
preference,  as  an  act  of  bankruptcy, 
see  section  3a  (3). 

I.  Annulment   of   liens  generally,   1130. 
II.  Time  of  acquiring  lien,  1133. 

III.  Judgment  liens,  1134. 

IV.  Attachment    and    garnishment    liens, 

1136. 
V.  Liens  on  exempt  property,  1138. 
VI.  Enforcement    of     pre-existing    liens, 
1139. 

I.   ANNULMBin?  OF  LlENS  GeNEOALLT. 

Purpose  of  statute. —  The  purpose  of  the 
statute  is  to  preserve  all  liens  whether 
arising  by  contract  or  by  statute,  except 
those  which  are  expressly  declared  void. 
In  re  Kerby-Dennis  Co.,  (C.  C.  A.  1899) 
95  Fed.  116. 

Relation  to  section  670. —  This  section 
prevails  over  section  67c  in  so  far  as  tlie 
provisions  of  the  two  sections  are  repug- 
nant. Cook  V.  Robinson,  (C.  C.  A.  i)lh  Cir. 
1912)  194  Fed.  785;  Folger  r.  Putnam, 
(C.  C.  A.  9th  Cir.  1912)  194  Fed.  793. 
And  see  supra,  note  to  subdivision  c  of 
this  section. 


Construction  in  connection  with  section 
606. —  See  under  this  title,  8upra,  note  to 
section  60&. 

Legal  proceeding  defined. — A  legal  pro- 
ceeding is  any  proceeding  in  a  court  of  jus- 
tice by  which  a  party  pursues  a  remedy 
which  the  law  affords  him.  The  term  em- 
braces any  of  the  formal  steps  or  meas- 
ures employed  in  the  prosecution  or  de- 
fense of  a  suit.  In  section  67/  it  obvi- 
ously refers  to  the  use  of  judicial  process, 
the  phraseology  being  "  levies,  judgments, 
attachments,  or  other  liens  obtained 
through  legal  proceedings."  In  re  Emslie, 
(C.  C.  A.  2d  Cir.  1900)  102  Fed.  291,  4 
Am.  Bankr.  Rep.  126. 

The  term  **  all  levies  "  has  been  used  in 
its  most  comprehensive  sense,  and  it  covers 
any  and  all  seizures  of  the  property  of  the 
bankrupt  within  the  four  months  period, 
under  legal  process,  looking  to  the  enforce- 
ment of  claims  against  the  bankrupt 
which  would  be  released  by  his  final  dis- 
charge, hi  re  Hvnies  Buggy,  etc.,  Co., 
(W.  D.  Mo.  1904)*  130  Fed.  977,  12  Am. 
Bankr.  Rep.  477. 
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A  proceeding,  under  a  state  law, 
whereby  a  trust  fund  is  subjected  to  the 
payment  of  the  claims  of  creditors,  is  a 
lien  obtained  through  legal  proceedings^ 
which  if  acquired  within  four  months  prior 
to  the  filing  of  the  petition  in  bankiniptcy 
would  have  been  rendered  void  by  section 
67/.  In  re  Tiffany,  (S.  D.  N.  Y.  1904)  133 
Fed.  799,  13  Am.  Bankr.  Rep.  310.  See 
also  In  re  Porterfield,  (N.  D.  W.  Va.  1906) 
138  Fed.  192,  15  Am.  Bankr.  Rep.  11. 

With  attachments  and  liens  acquired 
under  state  laws,  the  Bankruptcy  Act 
deals  in  provisions  which  are  superior  to 
all  state  laws  upon  the  subject  in  virtue 
of  the  constitutional  authority  of  Congress 
to  enact  a  uniform  system  of  bankruptcy. 
Globe  Bank,  etc.,  Co.  of  Paducah  t?.  Mar- 
tin, (1915)  236  U.  S.  288,  35  S.  Ct.  377, 
59  U.  S.  (L.  ed.)  583,  affirming  (C.  C.  A. 
6th  Cir.  1912)  201  Fed.  31. 

Replevin. —  It  has  been  held  that  the 
goods  of  a  bankrupt  taken  on  a  replevin 
suit,  brought  by  a  creditor  within  four 
months  of  the  bankruptcy  proceedings, 
must  be  returned  to  the  trustee;  such  pro- 
ceedings being  within  the  meaning  of  sec- 
tion 67/.  In  re  Havnes,  (D.  C.  Vt.  1903) 
123  Fed.  1001,  10  Am.  Bankr.  Rep.  716; 
In  re  Weinger,  (S.  D.  N.  Y.  1903)  126  Fed. 
875,  11  Am.  Bankr.  Rep.  424;  In  re  Hymes 
Buggy,  etc.,  Co.,  (W.  D.  Mo.  1904)  130 
Fed.  977,  12  Am.  Bankr.  Rep.  477 ;  In  re 
Iludnick,  (S.  D.  N.  Y.  1907)  158  Fed.  223, 
18  Am.  Bankr.  Rep.  750. 

Landlord's  lien. —  Whether  a  levy  made 
for  the  enforcement  of  a  lien  asserted  in 
favor  of  a  landlord  against  personal  prop- 
erty of  the  bankrupt,  as  tenant,  for  unpaid 
rent,  is  a  lien  obtained  through  legal  pro- 
ceedings depends  upon  the  application  of 
the  statutory  provisions  imder  which  the 
case  arises.  In  Henderson  V.  Mayer,  225 
U.  S.  631,  32  S.  Ct.  699,  56  U.  S.  (L.  ed.) 
1233,  a  case  arising  under  and  governed 
by  the  statutory  provisions  of  Georgia,  it 
was  held  that  the  lien  of  a  distress  war- 
rant is  not  one  obtained  through  legal 
proceedings  and  that  the  landlord's  right, 
therein  was  preserved  even  though  it  was 
not  enforced  until  within  four  months  of 
the  bankruptcy.  Similarly  in  the  case  of 
In  re  West  Side  Paper  Co.,  (C.  C.  A.  3d 
Circuit)  162  Fed.  110,  89  C.  C  A.  110, 
15  Ann.  Cas.  384,  a  case  in  which  the  issue 
arose  under  the  Pennsylvania  statute,  the 
court  held,  in  an  opinion  pointing  out  the 
effect  of  the  provisions  on  which  the  ruling 
in  favor  of  the  lien  was  predicated,  that 
the  landlord's  lien  was  one  not  obtained 
through  legal  proceedings.  On  the  other 
hand  in  the  case  of  In  re  United  Motor 
Chicago  Co.,  (C.  C.  A.  7th  Cir.  1915)  220 
Fed.  772,  a  case  controlled  by  the  Illinois 
statute,  the  court  held  that  a  lien  ac- 
quired by  levy,  imder  a  distress  warrant 
for  the  enforcement  of  rent,  is  one  obtained 
through  legal  proceedings. 

Laborers',   mechanics'   and   contractors' 
liena. —  Liens   in  favor   of  laborers,  me- 


chanics and  contractors  are  inchoate  Hens 
given  by  statute  and  although  they  may 
be  perfected  by  record  or  foreclosure 
within  four  months  of  the  bankruptcy, 
they  are  not  created  by  judgments,  nor 
are  they  treated  as  having  been  "  obtained 
through  legal  proceedings,"  even  when  it 
is  necessary  to  enforce  them  by  some  form 
of  legal  proceeding.  The  courts  dealing 
specially  with  bankruptcy  matters  have 
almost  uniformly  held  that  these  statu- 
tory preferences  are  not  obtained  through 
legal  proceedings  and  therefore  are  not 
defeated  by  this  section,  even  where  the 
registration,  foreclosure  or  levy  necessary 
to  their  completion  or  enforcement  was 
within  four  months  of  the  filing  of  the  pe- 
tition in  bankruptcy.  Henderson  v.  Mayer, 
(1912)  225  U.  S.  631,  32  S.  Ct.  699,  56 
U.  S.  (L.  ed.)  1233. 

A  mechanic 8  lien  is  not  one  "  obtained 
through  legal  proceedings,"  within  the 
meaning  of  section  67/.  In  re  Emslie,  ( C. 
C.  A.  2d  Cir.  1900)  102  Fed.  291,  4  Am. 
Bankr.  Rep.  126.  And  see  cases  cited  to 
this  effect  under  section  67 d. 

Admiralty  lien — -The  lien  acquired  by 
filing  a  libel  against  a  ship  in  admiralty 
is  not  affected  by  bankruptcy  proceedings 
instituted  within  four  months  thereafter. 
The  Philomena,  (D.  C.  Mass.  1911)  200 
Fed.  859.  See  also  The  Bethulia,  (D.  C. 
Mass.  1911)  200  Fed.  862;  The  Geisha, 
(D.  C.  Mass.  1911)  200  Fed.  864. 

A  livery  stable  keeper's  lien,  given  bv 
statute,  is  not  a  lien  "obtained  through 
legal  proceedings,"  and  is  not  dissolved 
by  an  adjudication  in  bankruptcy.  In  re 
Mero,  (D.  C.  Conn.  1904)  128  Fed.  630, 
12  Am.  Bankr.  Rep.  171.  See  also  cases 
cited  to  this  effect  under  section  67d. 

Lien  by  creditors'  bill. —  A  creditor  of 
the  bankrupt,  by  filing  a  creditors'  bill 
more  than  four  months  before  the  com- 
mencement of  the  bankruptcy  proceedings, 
having  acquired  an  equitable  lien  upon  the 
assets  of  the  bankrupt,  the  trustee  takes 
the  propertv  subject  to  such  lien.  Taylor 
V.  Taylor,  (l900)  59  N.  J.  £q.  86,  45  Atl. 
440. 

Equitable  liena. — The  provision  of  the 
section  expressly  exempting  from  its  op- 
eration and  preserving  all  liens  created  by 
the  bankrupt  in  good  faith  and  for  a  valu- 
able consideration  more  than  four  months 
before  the  filing  of  the  petition  in  bank- 
ruptcy, includes  an  equitable  lien  such  aa 
one  arising  from  an  assignment  by  the 
bankrupt  of  an  expectant  interest  in  the 
estate  of  his  mother.  Bridge  v,  Kedon, 
(1912)  163  Cal.  493,  126  Pac.  149. 

Notes  indorsed  by  bankrupt. —  Where  a 
trustee  purchases  notes  on  which  the  bank- 
rupt is  liable  as  an  indorser  he  becomes 
subrogated  to  the  rights  of  the  sellers, 
and  has  an  interest  in  a  special  fund  se- 
curing the  notes.  Merchants'  Nat.  Bank 
of  New  York  v.  Sexton,  (1913)  228  U.  S. 
634,  33  S.  Ct.  726,  67  U.  S.  (L.  ed.) 
998. 
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Where  proceedings  supplementary  to 
execution  in  a  state,  court  were  begun 
within  the  four  months  and  are  pending 
at  the  date  of  the  adjudication,  the  Bank- 
ruptcy Court  will  enjoin  all  further  pro- 
ceedings in  the  state  court.  In  r» 
Kletchka,  (1809)  92  Fed.  901. 

The  trustee  is  subrogated  to  liens  ac- 
quired by  creditors  on  assets  of  the  bank- 
rupt within  four  months  of  the  petition. 
Fallows  t;.  Continental,  etc.,  Sav.  BanJL, 
(1914)  235  U.  S.  300,  36  S.  Ct.  29,  69 
i:.  S.  (L.  ed.)  238,  following  Baltimore 
First  Nat.  Bank  v.  Staake,  (1906)  202 
U.  S.  141,  26  S.  Ct.  680,  50  U.  S.  (L.  ed.) 
967,  and  Rock  Island  Plow  Co.  v.  Rear- 
don,  (1912)  222  U.  S.  354,  32  S.  Ct.  164, 
56  U.  S.   (L.  ed.)   231. 

Annulment   of   liens  obtained  through 
legal    proceedings. —  Under     the     express 
terms   of   section   67/   all    liens   obtained 
through    legal    proceedings,    within    four 
months  prior  to  the  filing  of  the  petition 
in  bankruptcy,  against  a  person  who  is 
insolvent,  shall  be  deemed  null  and  void 
in  the  event  of  such  insolvent  being  ad- 
ludged  a  bankrupt,  unless  such  lien  has 
been  preserved  by  the  court  for  the  bene- 
fit   of    the    estate.      Metcalf    t;.    Barker, 
(1902)    187  U.  S.   165,  23  S.  Ct.  67,  47 
U.  S.    (L.  ed.)    122,  9  Am.   Bankr.  Rep. 
43;  In  re  Brown,   (D.  C.  Ore.  1898)    91 
Fed.   369;   In  re  Reichman,    (K   D.   Mo. 
1899)    91   Fed.   624,   1   Am.  Bankr.   Rep. 
17;   In  re  Francis- Valentine  Co.,    (C.  C. 
A.   9th   Oir.    1899)    94  Fed.   793,  2  Am. 
Bankr.  Rep.  622;  In  re  Fellerath,  (K.  D. 
Ohio   1899)    95  Fed.   121,  2  Am.  Bankr. 
Rep.   40;    In  re  Richards,    (W.  IX  Wis. 
1899)    96  Fed.   268,   2  Am.  Bankr.  Rep. 
606;  In  re  Kenney,    (S.  D.  N.  Y.  1899) 
96  Fed.  427,  2  Am.  Bankr.  Rep.  494;  In 
re  Rome  Planing  Mill,  (N.  D.  N.  Y.  1899) 
96  Fed.  812,  3  Am.  Bankr.  Rep.  123;  In 
re  Kenney,    (S.  D.  N.  Y.   1899)   97  Fed. 
567,    3    Am.    Bankr.    Rep.    353;    In    re 
Vaughan,    (S.   D.   N.   Y.    1899)    97   Fed. 
660,  3  Am.  Bankr.  Rep.  362;  In  re  Hig- 
gins,    (D.   C.  Ky.   1899)    97  Fed.   776,   3 
Am.  Bankr.  Rep.  364;  In  re  Burrus,   (W. 
D.  Va.  1899)   97  Fed.  926,  3  Am.  Bankr. 
Rep.  296;   Bear  v.  Chase,    (C.  C.  A.  4th 
Cir.    1900)    99   Fed.   920,   3   Am.   Bankr. 
Rep.  746;  In  re  Kemp,  (D.  C.  Colo.  1900) 
101   Fed.   689,   4   Am.   Bankr.   Rep.   242; 
In  re  Darwin,    (C.  C.  A.  6th  Cir.   1902) 
117  Fed.  407,  8  Am.  Bankr.  Rep.  703;  In 
re   Breslauer,    (N.   D.   N.   Y.    1903)    121 
Fed.  910,  10  Am.  Bankr.  Rep.  33;  In  re 
Weinger,    (S.   D.   N.   Y.    1903)    126   Fed. 
875,    11    Am.    Bankr.    Rep.    427;    /»   re 
Hymes    Buggy,    etc.,    Co.,     (W.    D.    Mo. 
1904)    130  Fed.  977,  12  Am.  Bankr.  Rep. 
477;    In   re   Bailey,    (D.   C.    Ore.    1906) 
144  Fed.  214,   16  Am.  Bankr.  Rep.  289; 
Pittsburgh  First  Nat.  Bank  v.  Guarantee 
Title,  etc.,  Co.,    (C.  C.  A.  3<l  Cir.   1910) 
178  Fed.  187;  In  re  Oxley,  (W.  D.  Wash. 
1910)    182  Fed.    1019;   In  re  Forbes,    (C. 
C.  A.  9th  Cir.  1911)    186  Fed.  79;  In  re 


Monroe  Lumber  Co.,  (S.  D.  Miss.  1910) 
186  Fed.  252;  In  re  Huxoll,  (C.  C.  A. 
6th  Cir.  1912)  193  Fed.  851;  In  re  Mar- 
tin, (C.  C.  A.  6th  Cir.  1912)  193  Fed. 
841;  In  re  Federal  Biscuit  Co.,  (C.  C.  A. 
2d  Cir.  1914)  214  Fed.  221 ;  In  re  Rich- 
ards, (W.  D.  Wis.  1899)  2  Am.  Bankr. 
Rep.  518;  In  re  Hammond,  (D.  C.  Mass. 
1899)  3  Am.  Bankr.  Rep.  490;  Schmilovitz 
V,  Bernstein,  (R.  I.  1901)  5  Am.  Bankr. 
Rep.  265;  Levor  v.  Seiter,  (N.  Y.  1901) 
5  Am.  Bankr.  Rep.  676 ;  ^lauran  v.  Crown 
Carpet  Lining  Co.,  (R.  I.  1901)  6  Am. 
Bankr.  Rep.  734;  Watschke  v.  Thompson, 
(1901)  86  Minn.  106,  88  N.  W.  263,  7 
Am.  Bankr.  Rep.  504;  flatter  of  Benedict, 
(N.  Y.  1902)  8  Am.  Bankr.  Rep.  463; 
Hardt  v.  Schuylkill  Plush,  etc.,  Co.,  (N. 
Y.  1902)  8  Am.  Bankr.  Rep.  479;  Wood 
V.  Carr,  (Ky.  1903)  10  Am.  Bankr.  Rep. 
577;  McKenney  i*.  Cheney,  (1903)  11  Am. 
Bankr.  Rep.  54,  118  Ga.  387,  45  S.  £. 
433;  Blick  t;.  Nimmo,  (1913)  121  Md. 
139,  88  Atl.  116;  Pope  v.  Title  Guaranty, 
etc.,  Co.,  (1913)  152  Wis.  611,  140  N".  W. 
348. 

The  statute  makes  no  exceptions  in 
favor  of  any  lien  creditor  whose  lien  has 
been  obtained  through  legal  proceedings 
against  the  bankrupt  within  four  months 
prior  to  the  filing  of  the  petition,  other 
than  such  person  who  may  have  obtained 
title  by  virtue  of  such  proceedings,  and 
has  been  a  bona  fide  purchaser  for  value 
without  notice  or  reasonable  cause  for 
inquiry.  In  re  Green,  (W.  D.  Pa.  1910) 
179  Fed.  870. 

The  rule  that  the  trustee  takes  the 
estate  of  the  bankrupt  in  the  same  plight 
as  the  bankrupt  held  it  is  not  applicable 
to  liens  which,  although  valid  as  to  the 
bankrupt,  are  invalid  as  to  creditors.  Bal- 
timore First  Nat.  Bank  v,  Staake,  ( 1906 ) 
202  U.  S.  141,  26  S.  Ct.  580,  50  U.  S. 
(L.  ed.)  967,  15  Am.  Bankr.  Rep.  639. 

The  costs,  when  dependent  on  the  lien, 
fall  with  it  in  so  far  as  any  right  of  lien 
therefor  is  concerned.  In  re  Young,  (E. 
D.  X.  Y.  1899)  96  Fed.  606,  2  Am.  Bankr. 
Rep.  673;  In  re  Beaver  Coal  Co.,  (D.  C. 
Ore.  1901)  107  Fed.  98;  In  re  The  Copper 
King,  (N.  D.  Cal.  1906)  143  Fed.  649, 
16  Am.  Bankr.  Rep.  149;  In  re  Francis- 
V^alentine  Co.,  (C.  C.  A.  9th  Cir.  1899)  2 
Am.  Bankr.  Rep.  522;  Matter  of  Jen- 
nings, (W.  D.  N.  Y.  1902)  8  Am.  Bankr. 
Rep.  358;  Matter  of  Thompson  Merci^ntile 
Co.,  (D.  C.  Minn.  1904)  11  Am.  Bankr. 
Rep.  579.  See  also  In  re  Allen,  (1899)' 
96  Fed.  612,  wherein  it  was  held  that 
costs  of  the  attachment  proceedings  in- 
curred prior  to  the  filing  of  the  petition 
in  bankruptcy  are  not  a  lien  on  the  piu- 
ceeds  of  the  sale  by  the  trustee  of  the 
attached  property,  although  this  claim  is 
provable  against  the  estate. 

Thus  it  has  been  held  that  a  slierifT, 
holdin<T  property  of  an  involuntary  bank- 
rupt under  writs  levied  within  four 
months  before  the  commencement  of  the 
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proceedings  in  bankruptcy,  has  no  right, 
as  against  the  trustee,  to  retain  posses 
aion  of  such  property  until  payment  of 
his  costs.  In  re  Francis-Valentine  Co., 
(N.  D.  Cal.  1899)  93  Fed.  953,  2  Am. 
Bankr.  Rep.  188. 

Fees, —  But  section  67/  was  not  in- 
tended to  deprive  a  state  officer  of  his 
statutory  fees,  accruing  prior  to  bank- 
ruptcy, under  proceedings  in  the  state 
courts,  which  were  in  all  respects  regular 
and  in  accordance  with  the  state  law  and 
practice.  In  re  Schmidt,  (C.  C.  A.  2d 
Cir.  1908)  165  Fed.  1006,  21  Am.  Bankr. 
Rep.  593. 

Suit  by  trustee  to  set  aside  lien. —  It  is 
sufficient  under  section  67/  if  the  com- 
plaint of  the  trustee  seeking  to  set  aside 
liens  alleges  that  the  bankrupt  was  insol- 
vent, and  that  within  four  months  of 
his  adjudication  judgments  were  taken 
against  him  by  the  creditors  witli  the 
fraudulent  intent  of  enabling  them  to 
obtain  a  preference.  Severin  r.  Robinson, 
(1901)   27  Ind.  App.  55,  60  N".  E.  966. 

In  Simpson  r.  Van  Etten,  (1901)  108 
Fed.  199,  it  was  held  tliat  the  omission 
of  the  allegation  of  the  insolvency  of  the 
bankrupt  at  the  time  the  liens  were  ob- 
tained was  fatal  to  the  success  of  the 
trustee  in  his  action  against  judgment 
creditors  to  recover  money  obtained  by 
them  from  the  bankrupt's  property  by 
levy  and  sales  within  four  months  of  the 
adjudication  in  bankruptcy. 

Voluntary  and  involuntary  proceedings 
included. —  It  is  now  well  settled  that 
section  67/  applies  to  voluntary  as  well 
as  involuntary  proceedings;  the  nullifi- 
cation of  liens  obtained  within  the  four 
months'  period  being  the  same  in  both 
cases.  In  re  Brown,  (D.  C.  Ore.  1898) 
91  Fed.  359,  1  Am.  Bankr.  Rep.  107; 
In  re  Fellerath,  (N.  D.  Ohio  1899)  96 
Fed.  121,  2  Am.  Bankr.  Rep.  40;  In  re 
Richards,  (W.  D.  Wis.  1899)  96  Fed. 
258,  2  Am.  Bankr.  Rep.  518,  affirmed 
(C.  C.  A.  7th  Cir.  1899)  96  Fed.  935,  3 
Am.  Bankr.  Rep.  145;  In  re  O'Connor, 
(E.  D.  N.  Y.  1899)  95  Fed.  943;  In  re 
Vaughan,  (S.  D.  X.  Y.  1899)  97  Fed. 
660,  3  Am.  Bankr.  Rep.  363;  In  re  Dob- 
son,  (N.  D.  III.  1899)  98  Fed.  86,  3  Am. 
Bankr.  Rep.  420;  In  re  Rhoads,  (W.  D. 
Pa.  1899)  98  Fed.  399,  3  Am.  Bankr. 
Rep.  380;  Bear  v.  Chase,  (C.  C.  A.  4th 
Cir.  1900)  99  Fed.  920,  3  Am.  Bankr. 
Rep.  746;  In  re  Lesser,  (S.  D.  N.  Y. 
1900)  100  Fed.  433,  3  Am.  Bankr.  Rep. 
815;  In  re  Kemp,  (D.  C.  Colo.  1900) 
101  Fed.  689,  4  Am.  Bankr.  Rep.  242; 
In  re  Steininger  Mercantile  Co.,  (C.  C. 
A.  1901 )  107  Fed.  669 ;  In  re  McCartney, 
(E.  D.  Wis.  1901)  109  Fed.  621,  6  Am. 
Bankr.  Rep.  367;  In  re  Friedman.  (S.  D. 
N.  Y.  1899)  1  Am.  Bankr.  Rep.  510:  Peck 
Lumber  Mfg.  Co.  r.  Mitchell,  (Pa.  1899)  1 
Am.  Bankr.  Rep.  701,  1  Nat.  Bankr.  N". 
262;  In  re  Higgins,  (D.  C.  Ky.  1899)  3 
Am.  Bankr.  Rep.  367;  In  re  Dobson,   (X. 


D.  111.  1899)  3  Am.  Bankr.  Rep.  420;  Doyle 
r.    Heath,    (1900)    4    Am.    Bankr.    Rep 
705,  22  R.  I.  213,  47  Atl.  213;  Jones  r 
Stevens,   (1901) '5  Am.  Bankr.  Rep.  671. 
94  Me.  582,  48  Atl.  170;  In  re  Blair,  (D. 
C.  Mass.  1901)   6  Am.  Bankr.  Rep.  206; 
Brown    t?.    Case,     (Mass.    1901)     6    Am. 
Bankr.  Rep.  744;  Matter  of  Benedict,  (N 
Y.    1902)    8   Am.   Bankr.   Rep.   463;   Na- 
tional Bank,  etc.,  Co.  v.  Spencer,   (1900) 
63    App.    Div.    547,    65    N.    Y.    S.    1001; 
Mencke    v.    Rosenberg,     (1902)     9    Am. 
Bankr.    Rep.    323,    202    Pa.    St.    131,    61 
Atl.   767;   McKenney   v.   Cheney,    (1903) 

11  Am.  Bankr.  Rep.  54,  118  Ga.  387,  45 
S.  E.  433;   Mohr  v.  Mattox,   (Ga.  1904) 

12  Am.  Bankr.  Rep.  332. 

It  was,  however,  formerly  held  that  vol- 
untary proceedings  were  not  within  the 
contemplation  of  the  statute  in  so  far  as 
the  annulment  of  liens  obtained  through 
legal  proceedings  was  concerned.  See  In 
re  De  Lue,  (D.  C.  Mass.  1899)  91  Fed. 
610,  1  Am.  Bankr.  Rep.  387:  In  re  Eas- 
ley,  (W.  D.  Va.  1S98)  93  Fed.  419,  1 
Am.  Bankr.  Rep.  715;  In  re  O'Connor, 
(E.  D.  X.  Y.  1899)   95  Fed.  943. 

II.  Time  op  Acquiring  Lien. 

Time  of  acquiring  lien, —  In  order  to  be 
affected  by  the  provisions  of  section  67/, 
a  lien  obtained  through  legal  proceed- 
ings must  have  been  acquired  ^within 
the  four  months  immediately  preceding 
the  filing  of  the  petition  in  bankruptcy. 
Metcalf  V.  Barker,  (1902)  187  U.  S. 
165,  174,  23  S.  Ct.  67,  47  U.  S.  (L. 
ed.)  122;  In  re  Richards,  (C.  C.  A. 
7th  Cir.  1899)  96  Fed.  935,  3  Am. 
Bankr.  Rep.  145;  In  re  Engle,  (El  D. 
Pa.  1901)  105  Fed.  893,  5  Am.  Bankr. 
Rep.  372;  In  re  Blair,  (D.  C.  Mass.  1901) 
108  Fed.  529,  6  Am.  Bankr.  Rep.  206; 
In  re  Beaver  Coal  Co.,  (D.  C.  Ore.  1901) 
110  Fed.  630;  In  re  Snell,  (N.  D.  Gal. 
1903)  126  Fed.  154,  11  Am.  Bankr.  Rep. 
35:  In  re  Bailey,  (D.  C.  Ore.  1906)  144 
Fed.  214,  16  Am.  Bankr.  Rep.  289;  In  re 
Shinn,  (D.  C.  X.  J.  1911)  185  Fed.  990; 
In  re  Schow,  (D.  C  Conn.  1914)  213  Fed. 
514;  Pepperdine  v.  Seymour,  (Mo.  1903) 
10  Am.  Bankr.  Rep.  570;  Wrede  t?.  Clark, 
(1909)  21  Am.  Bankr.  Rep.  821,  132  App. 
Div.  293,  117  X.  Y.  S.  6;  Woods  t?.  Klein, 
(1909)  22  Am.  Bankr.  Rep.  722,  223  Pa. 
St.  257,  72  Atl.  523;  Fairlamb  v.  Smed- 
ley  Constr.  Co.,  (1908)  22  Am.  Bankr. 
Rep.  824,  36  Pa.  Super.  Ct.  17. 

Where  the  lien  has  been  obtained  more 
than  four  months  prior  to  the  filing  of 
the  petition,  it  is  not  only  not  to  be 
deemed  to  be  null  and  void  on  adjudica- 
tion, but  its  validity  is  recognized.  Met- 
calf V.  Barker,  (1902)  187  U.  S.  165,  23 
S.  Ct.  67,  47  U.  S.  (L.  ed.)  122,  9  Am. 
Bankr.  Rep.  36.  And  see  to  the  same 
effect.  In  re  Dunavant,  (W.  D.  X.  C 
1899)  96  Fed.  542,  3  Am.  Bankr.  Rep. 
41;  In  re  Chapman,  (X.  D.  Ga.  1900)  90 
Fed.  395,  3  Am.  Bankr.  Rep.  607;  Frazier 
V    Southern  L.  &  T.  Co.,    (C.  C.  A.  4th 


1134 


1  FED.  STAT.  ANN.  (2d  Ed.) 


Sec  67f 


Cir.   1900).  W  Fed.    707,   3  Am.   Bankr. 
Rep.  710;  In  re  Kavanaugh,   (D.  C.  Ky. 

1900)  99   Fed.   928,   3   Am.    Bankr.   Rep. 
832;  Pickens  v.  Dent,   (t.  C.  A.  4th  Cir. 

1901)  106  Fed.  653,  5  Am.  Bankr.  Rep. 
644;  In  r«  Blair,  (D.  C.  Mass.  1901)  108 
Fed.  529,  6  Am.  Bankr.  Rpp.  20(5;  In  re 
Beaver  Coal  Co.,  (C.  C.  A.  f)th  Cir.  1902) 
113  Fed.  889,  7  Am.  Bankr.  Rep.  542; 
Owen  V.  Brown,  (C.  C.  A.  8th  Cir.  1903) 
120  Fed.  812,  9  Am.  Bankr.  Rep.  717; 
In  re  Bailey,  (D.  C.  Ore.  1906)  144  Fed. 
214,  16  Am.  Bankr.  Rep.  289;  In  re  Kos- 
lowski,  (M.  D.  Pa.  1907)  153  Fed.  823,  18 
Am.  Bankr.  Rep.  723 ;  In  re  U.  S.  Graph- 
ite Co.,  (E.  D.  Pa.  1908)  161  Fed.  683,  20 
Am.  Bankr.  Rep.  573;  In  re  Crafts-Rior- 
don  Shoe  Co.,  (D.  C.  Mass.  1910)  185 
Fed.  931 ;  Blair  t\  Brailey,  ( C.  C.  A.  5th 
Cir.  1915)  221  Fed.  1;  Continental  Xat. 
Bank  v,  Katz,  (111.)  1  Am.  Bankr.  Rep. 
19;  Reid  t\  Cross,  (111.)  1  Am.  Bankr. 
Rep.  34;  Stickney,  etc.,  Coal  Co.  v,  Good- 
win, (1901)  95  Me.  246,  49  Atl.  1039; 
85  A.  S.  R.  408;  Taylor  r.  Taylor,  (1900) 

4  Am.  Bankr.  Rep.  211,  59  N.  J.  Eq.  86; 
Doyle  17.  Heath,  (1900)  4  Am.  Bankr. 
Kep.  706,  22  R.  I.  213,  47  Atl.  213; 
Xew  York  City  Ninth  Nat.  Bank  f.  Moses, 
(N.  Y.  1903)  11  Am.  Bankr.  Rep.  772; 
Batchelder  v.  Wedge,  (Vt.  1907)  19  Am. 
Bankr.  Rep.  268. 

A  lien  acquired  subsequent  to  the  filing 
of  the  petition  in  bankruptcy,  it  has  been 
held,  is  not  annulled  by  section  67/.  In 
re  Engle,   (E.  D.  Pa.  1901)   105  Fed.  893, 

5  Am.  Bankr.  Rep.  372;  In  re  Schow, 
(D.  C.  Conn.  1914)  213  Fed.  514;  Kin- 
mouth  V.  Braeutigam,  (1900)  4  Am. 
Bankr.  Rep.  345,  65  N.  J.  L.  165,  46 
Atl.  769;  Kinmouth  v.  Braeutigam,  (1902) 
10  Am.  Bankr.  Rep.  86,  63  N.  J.  Eq.  103, 
52  Atl.  226. 

Pleading. —  This  section  affects  only  the 
lien  thereby  acquired,  and  not  the  judg- 
ment itself ;  and  hence  in  a  petition  drawn 
under  said  section  seeking  to  recover  a 
voidable  preference  it  is  necessary  to  al- 
lege that  at  the  time  of  filing  the  bank- 
ruptcy petition  the  lien  acquired  through 
the  legal  proceedings  was  in  effect,  Ro- 
dolf  V.  First  Nat.  Bank  of  Tulsa,  (1912) 
30  Okla.  631,  121  Pac.  629,  41  L.  R.  A. 
(N.  S.)   204. 

The  time  is  to  be  computed,  in  accord- 
ance with  section  31,  from  the  time  the 
lien  actually  accrues  to  the  time  of  the 
filing  of  the  petition.  Dutcher  v.  Wright, 
(1876)  94  U.  S.  553,  24  U.  S.  (L.  ed.) 
130;  In  re  Stevenson,  (D.  C.  Del.  1899) 
t)4  Fed.  110,  2  Am.  Bankr.  Rep.  66;  Par- 
men  ter  Mfg.  Co.  V.  Stoever,  (C.  C.  A.  1st 
Cir.  1899)  97  Fed.  330,  3  Am.  Bankr. 
Kep.  220;  In  re  Bailey,  (D.  C.  Ore.  1906) 
144  Fed.  214,  16  Am.  Bankr.  Rep.  289; 
IVck  Lumber  Mfg.  Co.  r.  Mitchell,  (Pa. 
ISOO)  1  Am.  Bankr.  Rep.  701;  Jones  v. 
Stevens,  (1901)  5  Am.  Bankr.  Rep.  571, 
1)4  Me.  582.  48  Atl.  170;  In  re  Tona- 
ivanda  St.  Planing  Mill  Co.,  (W.  D.  N.  Y. 


1901 )  6  Am.  Bankr.  Rep.  38 ;  In  re  War- 
ner,   (D.  C.  Conn.  1906)    16  Am.  Bankr. 
Rep.  519.     And  see  also  the  eases  cited 
under  section  31. 

Tlius  it  has  been  held  that  an  attach- 
ment made  on  Feb.  8th  was  dissolved 
by  an  adjudication  on  a  petition  filed  on 
June  8th  following,  and  that  the  time 
of  day  when  the  attachment  was  made  or 
the  petition  filed  is  inmiaterial.  In  re 
Warner,  (D.  C.  Conn.  1906)  144  Fed.  987, 
16  Am.  Bankr.  Rep.  519. 

And  in  Jones  v.  Stevens,  (1901)  5  Am. 
Bankr.  Rep.  671,  94  Me.  582,  48  Atl.  170, 
it  appears  that  an  attachment  was  made 
on  Sept.  9th,  at  10  a.  ic.,  and  the  peti- 
tion was  filed  on  Jan.  9th  following,  at 
2  p.  M.;  and  it  was  held  that,  in  ac- 
cordance with  section  31,  in  order  to 
determine  whether  or  not  the  attachment 
was  within  four  months  prior  to  the  filing 
of  the  petition  the  time  must  be  reckoned 
back  from  the  9th  day  of  January,  1899, 
and  80  reckoned  the  9th  day  of  the  pre- 
ceding September  was  held  to  be  clearly 
within  the  four  months'  period. 

Til.    Judgment  Liens. 

Judgment  liens. —  The  statute  does  not 
affect  a  mere  judgment  which  has  not 
resulted  in  the  creation  of  a  lien;  but 
where  a  judgment,  either  of  itself  or  by 
virtue  of  any  process  issued  thereon,  or 
statutory  authority  therefor,  has  culmi- 
nated in  a  lien  within  the  four  months 
immediately  preceding  the  filing  of  the 
petition  in  bankruptcy,  the  lien  so  cre- 
ated is  rendered  null  and  void  by  virtue 
of  the  provisions  of  section  67/.  Wilson 
V.  Nelson,  (1904)  183  U.  S.  191,  22  S, 
Ct.  74,  46  U.  S.  (L.  ed.)  147,  7  Am. 
Bankr.  Rep.  142;  Metcalf  v.  Barker, 
(1902)  187  U.  S.  165,  23  S.  Ct.  67,  47  U. 
S.  (L.  ed.)  122,  9  Am.  Bankr.  Rep.  36; 
Clarke  t;.  Larremore,  (1903)  188  U.  S. 
486,  23  S.  Ct.  363,  47  U.  S.  (L.  ed.)  555, 
9  Am.  Bankr.  Rep.  477;  In  re  Francis- 
Valentine  Co.,  (N.  D.  Cal.  1899)  93  Fed. 
953,  2  Am.  Bankr.  Rep.  188;  In  re  Rich- 
ards, (W.  D.  Wis.  1899)  95  Fed.  258,  2 
Am.  Bankr.  Rep.  518,  affirmed  (C.  C.  A. 
7th  Cir.  1899)  96  Fed.  935;  In  re  Kenney, 
(S.  D.  N.  Y.  1899)  95  Fed.  427,  2  Am. 
Bankr.  Rep.  494,  97  Fed.  554,  3  Am. 
Bankr.  Rep.  353,  (C.  C  A.  2d  Cir.  1900) 
105  Fed.  897,  5  Am.  Bankr.  Rep.  355; 
In  re  Franks,  (S.  D.  Ala.  1899)  95  Fed. 
635;  In  re  Kavanaugh,  (D.  C.  Ky.  1900) 
99  Fed.  92S,  3  Am.  Bankr.  Rep.  832;  In  r^ 
Blair,  (S.  D.  K.  Y.  1900)  102  Fed.  987, 
4  Am.  Bankr.  Rep.  220;  In  re  Storm,  (E. 
D.  N.  Y.  1900)  103  Fed.  618,  4  Am. 
Bankr.  Rep.  601 ;  St.  Cvr  v,  Daignault, 
(1900)  103  Fed.  854;  In  re  Blair,  (D.  C. 
Mass.  1901)  108  Fed.  529,  6  Am.  Bankr. 
Rep.  206;  In  re  Stout,  (W.  D.  Mo.  1900) 
109  Fed.  794,  6  Am.  Bankr.  Rep.  505; 
In  re  Beaver  Coal  Co.,  (C.  C.  A.  9th  Cir. 

1902)  113  Fed.  S,S9,  7  Am.  Bankr.  Rep. 
542;  Iv  re  Darwin,  (C.  C.  A.  6th  Cir. 
1902)    117   Fed.  407.  8  Am,  Bankr.  Rep. 
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703;  Owen  v.  Brown,  (0.  C.  A.  8th  Cir. 

1903)  120  Fed.  812,  9  Am.  Bankr.  Rep. 
717;  In  re  Breslauer,  (N.  D.  N.  Y.  1903) 
121  Fed.  910,  10  Am.  Bankr.  Rep.  33; 
In  re  HTmee  Buggy,  etc.,  Co.,  (W.  D.  Mo. 

1904)  130  Fed.  977,  12  Am.  Bankr.  Rep. 
477;  In  re  Thackara  Mfg.  Co.,  (£.  B.  Pa. 

1905)  140  Fed.  126,  16  Am.  Bankr.  Rep. 
258;  In  re  Bailey,  (D.  C.  Ore.  1906)  144 
Fed.  214,  16  Am.  Bankr.  Rep.  289;  In  re 
Smith,  (N.  D.  N.  Y.  1910)  176  Fed.  426, 
23  Am.  Bankr.  Rep.  864;  In  re  Green, 
(W.  D.  Pa.  1910)  179  Fed.  870;  In  re 
Harrington,  (N.  D.  N.  Y.  1912)  200  Fed. 
1010;  In  re  Sharp,  (D.  C.  Ky.  1898)  1 
Am.  Bankr.  Rep.  379;  In  re  Chapman, 
(N.  D.  Ga.  1900)  3  Am.  Bankr.  Rep.  607; 
In  re  Pease,  (N.  D.  N.  Y.)  4  Am.  Bankr. 
Rep.  550;  Citizens'  Nat.  Bank  f>.  Dasher, 
(Ga.  1915)  84  S.  E.  482;  People's  Nat. 
Bank  of  ]>idependence  v.  Maxson,  (la. 
1915)  160  N.  W.  601;  Wilson  v.  Van 
Buren  County  Farmers'  Mut.  F.  Ins.  Co,, 
(Mich.  1915)  151  N.  W.  752;  Doyle  r. 
Heath,  (1900)  4  Am.  Bankr.  Rep.  705,  22 
R.  I.  213,  47  Atl.  213;  In  re  Beaver  Coal 
Co.,  (D,  C.  Ore.  1901)  6  Am.  Bankr.  Rep. 
787 ;  Mauran  v.  Crown  Carpet  Lining  Co., 
(R.  I.  1901)  6  Am.  Bankr.  Rep.  734; 
Matter  of  Benedict,  (1902)  8  Am.  Bankr. 
Rep.  463,  37  Misc.  230,  75  N.  Y.  S.  165; 
Mencke  t\  Rosenberg,  (1902)  9  Am. 
Bankr.  Rep.  323,  202  Pa.  St.  131,  61  Atl. 
767;  Fairlamb  v.  Smedley  Constr.  Co., 
(1908)  22  Am.  Bankr.  Rep.  824,  36  Pa. 
Super.  Ct.  17;  Keystone  Brewing  Co.  v. 
Schermer,  (1913)  241  Pa.  St.  361,  88  Atl. 
657;  Kinmouth  v.  Braeutinim,  (1902)  10 
Am.  Bankr.  Rep.  85,  63  N.  J.  Eq.  103, 
52  Atl.  226;  Mohr  v.  Mattox,  (Ga.  1904) 
12  Am.  Bankr.  Rep.  330;  Matter  of  S. 
Ah  Mi,  (D.  C.  Hawaii  1907)  18  Am. 
Bankr.  Rep.  138. 

A  judgment  itself  does  not  necessarily 
constitute  a  lien  upon  property,  unless 
made  so  by  statute.  In  re  Bailey,  (D.  C. 
Ore.  1906)  144  Fed.  214,  16  Am.  Bankr. 
Rep.  289. 

And  a  judgment  which  does  not  create  a 
lien  upon  the  bankrupt's  estate  is  not  an- 
nulled by  section  67/.  Plaut  t?.  Gorham 
Mfg.  Co.,  (S.  D.  N.  Y.  1909)  174  Fed.  862, 
23  Am.  Bankr.  Rep.  42. 

Judgment  authorized  by  power  of  attor- 
ney.—  It  has  been  held  that  a  lien  ac- 
quired within  the  four  months'  period,  on 
a  judgment  recovered  by  virtue  of  a  war- 
rant of  attorney  which  was  given  more 
than  four  months  before  the  institution  of 
proceedings  in  bankruptcy,  was  annulled 
under  section  67/.  Wilson  r.  Nelson, 
(1901)  183  U.  S.  191,  22  S.  Ct.  74,  46 
U.  S.  (L.  ed.)  147,  7  Am.  Bankr.  Rep. 
142. 

A  judgment  for  a  fine,  imposed  under  a 
itate  liquor  law  for  a  violation  thereof, 
comes  within  the  language  of  section  67/; 
and  an  execution  issued  on  such  a  judg- 
ment, at  the  instance  of  the  state,  will  be 
restrained;  it  is  Immaterial,  in  such  case, 


whether  the  claim  for  which  the  judg- 
ment was  recovered  was  provable  in  bank- 
ruptcy, or  whether  it  would  be  affected 
hv  a  discharge  of  the  bankrupt.  In  re 
Gfreen,  (W.  D.  Pa.  1910)  179  Fed.  870. 

Judgment  appointing  receiver  in  state 
court. —  The  word  "judgment,"  in  section 
67/,  ifl  sufficiently  broad  to  apply  to  the 
judgment  of  a  state  court  in  appointing 
a  receiver  of  an  insolvent  corporation, 
obtained  within  three  months  of  an  adju- 
dication as  an  involuntary  bankrupt. 
Mauran  v.  Crown  Carpet  Lining  Co.,  (K. 
I.  1901)  6  Am.  Bankr.  Rep.  734. 

Lien  by  creditor's  bill  dependent  on  ac- 
quiring judgment. — ^Where,  under  the  state 
law,  a  judgment  creditor  who  files  a  cred- 
itor's bill  to  reach  equitable  assets  or  to 
set  aside  fraudulent  conveyances  thereby 
acquires  an  equitable  lien,  depending  for 
its  perfection  and  enforcement  upon  the 
recovery  of  a  valid  judgment  in  his  suit, 
such  judgment  is  annulled  by  the  adjudi- 
cation of  the  debtor  aa  a  bankrupt  within 
four  months  thereafter,  and  the  creditor's 
lien  falls  with  it,  and  he  has  no  rights  in 
the  fund  superior  to  those  of  other  cred- 
itors. In  re  Lesser,  (S.  D.  N.  Y.  1900) 
100  Fed.  433,  3  Am.  Bankr.  Rep.  815. 

Judgment  acquired  after  adjudication. — 
Property  of  a  bankrupt,  the  title  to  which 
has  vested  in  his  trustee  under  section  70, 
is  not  subject  to  seizure  on  execution 
against  the  bankrupt  issued  on  a  judg- 
ment recovered  after  the  adjudication. 
In  re  Franklin  Lumber  Co.,  (D.  C.  N.  J. 
1906)  147  Fed.  852,  17  Am.  Bankr.  Rep. 
443.  And  see  supra,  this  note,  p.  1133, 
Time  of  Acquiring  Lien. 

Judgment  acquired  prior  to  four  months' 
period. —  Where  a  mortgage  lien  was  ob- 
tained long  prior  to  a  period  of  four 
months  next  preceding  the  date  of  filing 
of  the  petition  in  bimkruptcy,  although 
suit  was  commenced  and  a  decree  of  fore- 
closure rendered  within  that  period,  it 
was  held  that  neither  the  mortgage  lien 
nor  the  judgment  lien  was  denounced  by 
any  provision  of  the  bankruptcy  statute. 
In  re  Rohrer,  (C.  C.  A.  6th  Cir.  1910) 
24  Am.  Bankr.  Rep.  52.  And  see  supra, 
this  note,  p.  1133,  Time  of  Acquiring  Lien. 

So,  also,  it  has  been  held  tiiat  where  a 
judgment,  recovered  against  a  bankrupt 
and  claimed  to  be  a  lien  on  his  remainder 
interest  in  certain  real  estate,  was  en- 
tered more  than  four  months  before  the 
filing  of  the  bankruptcy  petition,  it  was 
not  affected  by  section  67/,  though  the 
Bankruptcy  Court  had  jurisdiction  to  con- 
trol the  disposition  of  the  property  sub- 
ject to  the  lien  in  the  interest  of  the 
entire  estate.  In  re  Arden,  (E.  D.  N.  Y. 
1911)   188  Fed.  475. 

Execution  liens  are  annulled  where 
the  execution  is  issued  within  the  four 
months,  although  the  judgment  was  en- 
tered up  before  the  four  months.  Peck 
Lumber  Mfg.  Co.  t?.  Mitchell,  (1898)  8 
Pa.  Dist.  203. 
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In  In  re  Rhoads,  (1899)  98  Fed.  399, 
it  was  held  that  the  lien  obtained  by  the 
execution  while  the  debtor  was  insolvent 
and  within  four  months  of  the  filing  of 
his  petition  in  bankruptcy  was  void, 
although  the  judgment  note  with  warrant 
of  attorney  was  given  more  than  four 
months  before  and  while  the  debtor  was 
solvent.  See  also  In  re  Vaughan,  (1899) 
97  Fed.  560. 

In  In  re  Fellerath,  (1899)  95  Fed.  121, 
it  was  held  that  a  certain  judgment  lien 
and  execution  thereon  were  annulled  by 
the  adjudication,  and  that  the  trustee 
should  proceed  to  recover  from  the  sheriff 
all  unconverted  property  of  the  bankrupt 
in  his  possession  and  all  proceeds  of  rents 
and  sales  of  the  property  seized  and  sold 
by  him.  See  also  In  re  Francis- Valentine 
Co.,  (1899)  93  Fed.  953,  affirmed  (C.  C. 
A.  1899)   94  Fed.  793. 

Payment  made  to  execution  creditor. — 
Bankruptcy  proceedings  cannot  affect  a 
judgment  and  execution  if  payment  has 
been  made  to  the  execution  creditor.  In  re 
Weitzel,  (E.  D.  N.  Y.  1911)   191  Fed.  463. 

Discharge  of  surety. —  It  is  the  lien 
created  by  a  judgment  that  is  destroyed 
by  an  adjudication  in  bankruptcy  within 
four  months  after  the  recovery  of  the 
judgment  against  the  bankrupt,  and  as  a 
result  a  surety  is  not  discharged  by  such 
adjudication.  Pope  v.  Title  Guaranty, 
etc.,  Co.,  (1913)  152  Wis.  611,  140  N.  W. 
348. 

Proof    of   insolvency. —  The    burden    of 

S roving  the  insolvency  of  the  judgment 
ebtor  at  the  date  of  the  entry  of  the 
judgment  rests  upon  the  party  alleging  it. 
Keystone  Brew^ing  Co.  t\  Schermer, 
(1913)   241  Pa.  St.  361,  88  Atl.  657. 

IV.  Attachment  and  Gabnishmbnt 

Liens. 

Effect  of  section. —  It  is  apparent  that 
the  effect  of  section  67/  is  not  to  avoid 
attachment,  levies,  or  liens  therein  re- 
ferred to  against  all  the  world,  but  merely 
as  against  the  trustee  in  bankruptcy  and 
those  claiming  under  him,  so  that  the 
property  may  pass  to  and  be  distributed 
by  him' among  the  creditors  of  the  bank- 
rupt, and  such  is  the  view  entertained  by 
several  well-considered  cases.  Casady  v. 
Hartzell,  (la.  1915)   151  N.  W.  97. 

"  Legal  proceedings."  —  The  phrase 
"  legal  proceedings "  occurring  in  this 
subdivision  applies  to  proceedings  in  gar- 
nishment and  includes  any  proceeding  in 
a  court  of  justice  by  which  a  party  pur- 
sues a  remedy  which  the  law  affords  him, 
and  the  charge  or  incumbrance  created  by 
garnishment  proceedings  is  one  of  the 
"  other  liens "  mentioned  in  such  sub- 
division. In  re  Ransford,  (C.  C  A.  6th 
Cir.  1912)    194  Fed.  65S. 

Attachment  and  garnishment  liens. — 
Whether  or  not  an  attachment  or  garnish- 
ment proceeding  has  rortulted  in  a  lien  is 
a  question  to  be  determined  from  the  state 
statutes   and  decisions.     The   Bankruptcy 


Law  reaches  only  the  lien,  not  the  prelimi- 
nary steps;  and  whenever  it  appears  that 
the  proceeding  has  become  a  lien,  and  such 
lien  has  been  obtained  within  the  four 
months  immediately  preceding  the  filing 
of  the  petition  in  bankruptcy,  the  pro- 
visions of  section  67/  are  applicable,  and 
the  lien  becomes  void,  unless  preserved  by 
the  court  for  the  benefit  of  the  estate. 
Metcalf  V,  Barker,  (1902)  187  U.  S.  165, 
2?  S.  Ct.  67,  47  U.  S.  (L.  ed.)  122;  Bal- 
timore First  Nat.  Bank  r.  Staake,  (1906) 
202  U.  S.  141,  26  S.  a.  580,  50  U.  S. 
(L.  ed.)  967,  15  Am.  Bankr.  Rep.  639; 
Lehman  r.  Gumbel,  (1916)  236  U.  S.  448, 
35  S.  Ct.  307,  59  U.  S.  (L.  ed.)  666, 
affirming  132  La.  231,  61  So.  212;  Globe 
Bank  v.  Martini,  (1915)  236  U.  S.  288,  36 
S.  Ct.  377,  59  U.  S.  (L.  ed.)  583,  affirming 
(C.  C.  A.  6th  Cir.  1912)  201  Fed.  31; 
In  re  Higgins,  (D.  C.  Ky.  1899)  97  Fed. 
775,  3  Am.  Bankr.  Rep.  364;  In  re  Kemp, 
(D.  C.  Colo.  1900)  101  Fed.  689,  4  Am. 
Bankr.  Rep.  242;  In  re  Kaupisch  Cream- 
ery Co.,  (D.  C.  Ore.  1901)  107  Fed.  93, 
5  Am.  Bankr.  Rep.  790;  In  re  McCartney, 
(E.  D.  Wis.  1901)  109  Fed.  621,  6  Am. 
Bankr.  Rep.  366;  Tilghman  t*.  Paxson  Co., 
(1902)  115  Fed.  906;  In  re  Snell,  (N.  D. 
Cal.  1903)  125  Fed.  154,  11  Am.  Bankr. 
Rep.  35;  Klipstein  v.  Allen-Miles  Co., 
(5th  Cir.  1905)  136  Fed.  385,  69  C.  C. 
A.  229;  Chicago  State  Bank  v.  Cox,  (C. 
C  A.  7th  Cir.  1906)  143  Fed.  91,  16  Am. 
Bankr.  Rep.  32;  In  re  Pollmann,  (S.  D. 
N.  Y.  1907)  156  Fed.  221,  19  Am.  Bankr. 
Rep.  474;  In  re  Walsh,  (N.  D.  la.  1908) 
159  Fed.  560,  20  Am.  Bankr.  Rep.  472; 
In  re   U.    S.    Graphite   Co.,    (E.   D.   Pa. 

1908)  161  Fed.  583.  20  Am.  Bankr.  Rep. 
573;  In  re  Maher,  (X.  D.  Ga.  1909)  169 
Fed.    997;    In   re   Driggs,    (S.   D.   N.   Y. 

1909)  171  Fed.  897,  22  Am.  Bankr.  Rep. 
621;  Goodnough  Mercantile,  etc.,  Co.  v, 
Galloway,  (D.  C.  Ore.  1909)  171  Fed. 
940,  22  Am.  Bankr.  Rep.  803;  Staunton 
f.  Wooden,  (C.  C.  A.  9th  Cir.  1910)  179 
Fed.  61;  In  re  Crafts-Riordon  Shoe  Co., 
(D.  C.  Mass.  1910)  185  Fed.  931;  In  re 
Ransford,  (C.  C.  A.  6th  Cir.  1912)  194 
Fed.  658;  Cook  r.  Robinson,  (C.  C.  A.  0th 
Cir.  1912)  194  Fed.  785;  In  re  Walsh, 
(N.  D.  la.  1912)  196  Fed.  576;  Peck 
Lumber  Co.  v.  Mitchell,  (Pa.  1899)  1  Am. 
Bankr.  Rep.  701 ;  Jones  v.  Stevens,  ( 1901 ) 
5  Am.  Bankr.  Rep.  571,  94  iMe.  582,  48 
Atl.  170;  Hardt  r.  Schuylkill  Plush,  etc., 
Co.,  (N.  Y.  1902)  8  Am.  Bankr.  Rep.  481; 
Wood  V.  Carr,  (Kv.  1903)  10  Am.  Bankr. 
Rep.  577;  Sharp"  r.  Woolslare,  (1004) 
12  Am.  Bankr.  Rep.  396.  25  Pa.  Super. 
Ct.  251;  Jewett  r.  Huffman,  (1905)  13 
Am.  Bankr.  Rep.  738.  14  N.  D.  110,  103 
X.  W.  408 ;  King  f.  Will  J.  Block  Amuse- 
ment Co.,  (1908)  20  Am.  Bankr.  Rep.  784, 
128  App.  Div.  48,  111  X.  Y.  S.  102; 
Crook-norncr  Co.  r.  Gilpin,  (Md.  1910) 
23  Am.  Bankr.  Rep.  350 ;  Uobb.s  t\  Thomp- 
son, (1909)  160  Ala.  360,  49  So.  787,  18 
Ann.   Cas.   381;    National   Surety  Co.   r. 
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Medlock,  (1907)  2  Ga.  App.  672,  58  S.  E. 
1136;  Albany,  etc.,  R.  Co.  v.  Dunlap  Hard- 
ware Co.,  (1910)  8  Ga.  App.  171,  68  S.  E. 
871;  Citizens'  Nat.  Bank  f.  Dasher,  (Ga. 
1915)  84  S.  E.  482;  Lamorelle  t'.  Nass, 
(1906)  30  Pa.  Super.  Ct.  190;  Fairlamb 
V  Sraedley  Con«tr.  Co.,  (1908)  36  Pa. 
Super.  Ct.  17. 

Thus  it  has  been  held  that  an  adjudica- 
tion in  bankruptcy,  whether  in  voluntary 
or  involuntary  proceedings,  renders  void 
a  judgment  against  a  garnishee  rendered 
In  an  action  brought  against  the  bankrupt 
within  four  months  prior  to  the  filing  of 
the  petition,  and  when  he  was  insolvent, 
and  discharges  the  garnishee  from  lia- 
bility thereon;  and  such  judgment  must 
thereafter  be  treated  as  a  nullity  when- 
ever drawn  in  question,  whether  directly 
or  collaterally.  In  re  Beals,  (D.  C.  Ind. 
1902)  116  Fed.  530,  8  Am.  Bankr.  Rep. 
639;  Cavanaugh  v.  Fenley.  (1905)  94 
Minn.  507,  103  X.  W.  711,  110  A.  S.  R. 
382. 

Attachments  8ued  out  in  either  state  or 
federal  courts  are  covered  bv  section  67/. 
Wood  r.  Carr,  (Ky.  1903)  10  Am.  Bankr. 
Rep.  577. 

The  bond  upon  trhich  the  attachment 
issued  falls  with  it.  Crook-Horner  Co.  r. 
Oilpin,  (Md.  1910)  23  Am.  Bankr.  Rep. 
350. 

But  where  a  warrant  of  attachment, 
issued  within  four  months  of  the  filing  of 
a  petition  in  bankruptcy  of  the  defendant, 
was  discharged  by  an  undertaking  for 
which  the  surety  ti)ok  no  security,  it  will 
not  be  vacated  after  the  adjudication  in 
bankruptcy  so  as  to  discharge  the  surety. 
King  r.  Will  J.  Block  Amusement  Co., 
(1908)  20  Am.  Bankr.  Rep.  784,  126  App. 
Div.  48,   111  N.  Y.  S.  102. 

Attachment  writ  not  vacated. —  But, 
.jrhile  section  67/  discharges  the  lien  of 
an  attachment,  it  does  not  vacate  the 
writ.  King  r.  Will  .T.  Block  Amunement 
Co.,  (1908)  20  Am.  Bankr.  Rep.  784,  126 
App.  Div.  48,  111  X.  Y.  S.  102. 

Attachment  without  debtor's  knotrJedfie. 
—  In  Ex  p.  Chase,  (1900)  62  S.  C.  353, 
38  S.  E.  718,  it  was  held  that  the  par- 
ticular or  special  provisions  of  section  67o 
form  exceptions  tO  the  general  provisions 
.of  section  67/;  and  therefore  that  attach- 
ments issued  within  four  months  prior  to 
the  adjudication  in  bankruptcy,  in  favor 
of  creditors  who  were  not  aware  of  the 
debtor's  insolvency,  and  obtained  without 
his  knowledge  or  permission,  ought  not  to 
have  been  vacated. 

Section  67/  makes  two  distinct  provi- 
sions for  the  disposition  of  the  property 
of  an  insolvent  attached  within  four 
months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  him.  First,  such  at- 
tachments shall  be  declared  null  and  void. 
and  the  property  affected  shall  be  deemed 
released,  and  shall  pass  to  the  trustee  of 
the  estate  of  the  bankrupt;  or,  second,  the 
court  may  order  that  the  right  acquired 
1  F.  S.  A.—  72 


by  the  attachment  shall  be  preserved  for 
the  benefit  of  the  estate.  In  the  first  case 
the  whole  property  passes  free  from  the 
attachment.  In  the  second,  so  much  of 
the  value  of  the  property  attached  as  is 
represented  by  the  attachments  passes  to 
the  trustee  for  the  benefit  of  the  entire 
body  of  creditors,  that  is,  "  for  the  benefit 
of  the  estate  '* —  in  other  words,  the  stat- 
ute recognizes  the  lien  of  the  attachment, 
but  distributes  the  lien  among  the  whole 
body  of  creditors.  The  first  provision  con- 
templates the  attachment  of  property  to 
which  the  bankrupt  has  the  complete  legal 
and  equitable  title,  which,  as  soon  as  the 
attachment  is  dissolved,  passes  at  once  to 
the  bankrupt's  trustee  as  part  of  his 
estate.  The  second  provision  evidently 
does  not  apply  to  this,  as  there  is  no  ob- 
ject in  preserving  the  lien  of  the  attach- 
ment for  the  benefit  of  the  estate,  since 
under  the  first  clause  the  entire  value  of 
the  property  attached  passes  to  the  trus- 
tee free  from  the  attachment.  The  second 
clause  contemplates  property  in  which  the 
bankrupt  has  an  interest  which  has  been 
secured  to  attaching  creditors  by  the  levy 
of  the  writ,  but  which  might  have  passed 
to  another  person,  as,  for  instance,  a  pur- 
chaser under  an  unrecorded  deed,  but  for 
the  fact  that  the  attaching  creditors  had 
acquired  a  prior  lien  thereon.  In  such 
case  the  statute  recognizes  the  validity  of 
the  lien,  but  preserves  it  for  the  benefit 
of  the  entire  body  of  creditors,  by  reason 
of  the  fact  that  the  attachment  was  dis- 
solved as  a  preferential  lien  in  favor  of 
the  attaching  creditors,  by  the  institution 
of  proceedings  in  bankruptcv.  Baltimore 
First  Nat.  Bank  r.  Staake*,  (1906)  202 
U.  S.  141,  26  S.  Ct.  580,  .50  U.  S^  (L.  ed.) 
967,  15  Am.  Bankr.  Rep.  639;  Xisbet  r. 
Siegel-Oampion  Live  Stock  Co.,  (1912)  21 
Colo.  App.  494,  123  Pac.  110;  Corey  r. 
Blackwell  Lumber  Co.,  (1913)  24  Idaho 
642,  135  Pac.  742.  See  also  Goodnough 
Mercantile,  etc.,  Co.  v.  Galloway,  (D.  C. 
Ore.  (1909)  171  Fed.  940,  22  Am.  Bankr. 
Rep.  803. 

Insolvent  at  time  Uen  is  acquired.-^ 
To  render  a  lien  acquired  by  the  levy  of 
an  attachment  writ  within  four  months 
void,  the  bankrupt  must  be  insolvent  at 
the  time  the  lien  is  acquired.  D.  C.  Wise 
Coal  Co.  r.  Columbia  Zinc,  etc.,  Co.,  (1911) 
157  Mo.  App.  315,  138  S.  W.  67. 

Dissolution  of  attachment  not'  impair- 
ment of  contractual  obligation. —  The  dis- 
solution of  an  attachment  lien  under  sec- 
tion 67/  is  not  in  any  sense  an  impair- 
ment or  divestiture  of  contractual  rights. 
Wood  V.  Carr,  (Ky.  1903)  10  Am.  Bankr. 
Rep.  577. 

Interference  with  attached  property  in 
possession  of  Bankruptcy  Court. —  Where 
a  sheriff,  after  having  attached  property 
of  a  bankrupt,  was  informed  of  the  adjudi- 
cation and  requested  by  the  referee  to  hold 
Ihe  property  for  the  referee  until  a  trustee 
could  be  appointed,  the  attachment  having 
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been  dissolved  by  the  adjudication,  it  waa 
held  that  the  sheriff  was  in  possession  as 
custodian  of  the  Bankruptcy  Court,  so 
that  a  seizure  from  the  sheriff  on  writs  of 
replevin  constituted  a  direct  interference 
with  the  court's  custody  of  the  property. 
In  re  Walsh,  (N.  D.  la.  1908)  169  Fed. 
660,  20  Am.  Bankr.  Rep.  472. 

Enjoining  proceedings  on  attachnMnt 
—  Where  the  act  of  bankruptcy  alleged  in 
an  involuntary  petition,  on  which  an  ad- 
judication is  made,  is  that  the  debtor  suf- 
fered certain  creditors  to  obtain  a  prefer- 
ence through  the  levy  of  attachments  on 
his  goods,  and  failed  to  discharge  such 
levy  before  sale,  the  court  of  bankruptcy 
has  jurisdiction  upon  a  rule  to  show  cause, 
entered  in  the  bankruptcy  proceedings,  to 
enjoin  the  attaching  creditors  from  the 
further  prosecution  of  their  attachment 
suits.  Bear  v.  Chase,  (C.  C.  A.  4th  Cir. 
1900)  99  Fed.  920,  3  Am.  Bankr.  Rep.  746. 

Prosecution  of  attachment  proceeding  as 
against  surety. —  A  court  of  bankruptcy 
may  properly  permit  an  attachment  cred- 
itor, where  the  bankrupt  had  given  a  bond, 
to  prosecute  his  action  to  judgment  against 
the  bankrupt  for  the  purpose  of  perfecting 
his  right  of  action  against  the  surety, 
where  the  estate  is  protected  from  loss. 
In  re  Maaget,  (S.  D.  N.  Y.  1909)  173  Fed. 
232,  23  Am.  Bankr.  Rep.  14. 

Lien  obtained  prior  to  four  months' 
period. —  Where  a  lien  is  obtained  at  the 
time  the  attachment  is  made,  it  is  not 
avoided  by  the  provisions  of  section  67/ 
if  the  attachment  is  made  more  than  four 
months  before  bankruptcy,  though  the 
judgment  or  decree  in  enforcement  of  the 
lien  is  not  obtained  until  within  the  four 
months'  period  referred  to.  in  re  Crafts- 
Riordan  Shoe  Co.,  (D.  C.  Mass.  1910) 
185  Fed.  931,  folloioing  In  re  Blair,  (D.  C. 
Mass.  1901)   108  Fed.  529. 

So,  also,  where  a  foreign  attachment 
was  levied  on  the  property  of  a  bankrupt 
more  than  four  months  prior  to  the  com- 
mencement of  the  bankruptcy  proceedings, 
it  was  held  that  the  lien  of  a  fi.  fa.,  on  a 
judgment  subsequently  obtained,  related 
back  to  the  date  of  the  attachment  and 
was  not  divested  by  the  Bankruptcy  Act. 
In  re  U.  S.  Graphite  Co.,  (E.  D.  Pa.  1908) 
161  Fed.  683,  20  Am.  Bankr.  Rep.  673. 
And  see  supra,  this  note,  p.  1133,  Time  of 
Acquiring  Lien, 

Exempt  property.—-  Where  money  is 
garnished  in  an  action  in  a  justice  court, 
and  a  claim  for  exemption  is  disallowed 
in  such  court,  a  subsequent  adjudication 
in  bankruptcy  in  the  federal  courts  in 
which  such  property  is  claimed  and  set 
aside  to  the  debtor  as  and  for  his  exemp- 
tions will  not  release  or  avoid  the  lien  of 
such  prior  garnishment,  even  though  such 
garnishment  proceedings  may  have  been 
instituted  within  four  months  of  such  ad- 
judication in  bankruptcy,  and  in  spite  of 
the  provisions  of  this  section  whicn  only 
avoids  liens  upon  property  which  passes 


to  the  trustee  in  bankruptcy,  and  over 
which  the  Bankruptcy  Court  could  and 
has  assumed  jurisdiction.  By  setting  aside 
the  property  as  exempt,  such  court  will  be 
held  to  have  disclaimed  any  intention  of 
assuming  or  of  having  ever  assumed  juris- 
diction over  it,  and  it  cannot  be  said  to 
have  passed  at  any  time  to  the  trustee  in 
bankruptcy.  Nor  will  the  fact  that  on 
account  of  such  adjudication  in  bank- 
ruptcy a  personal  judgment  cannot  be  ren- 
dered against  the  defendant  in  the  District 
Court  alter  the  case  or  preclude  the  fore- 
closure of  the  lien,  as  the  jurisdiction  of 
the  District  Court  is  in  rem  and  not  in 
personam.  Burcell  i;.  Goldstein,  (1912) 
23  N.  D.  257,  136  N.  W.  243. 

Powers  of  state  court. —  Under  this  sec- 
tion, after  an  adjudication  in  bankruptcy, 
a  state  court  has  no  jurisdiction  to  hold 
property  imder  an  attachment  for  any 
purpose.  A  proceeding  which  becomes  null 
and  void  can  no  longer  produce  any  l^al 
effect.  A  state  court  cannot  retain  the 
possession  of  property  which  the  federal 
statute  declares  shall  be  wholly  discharged 
and  released  from  a  levy,  attachment,  or 
judgment.  Lehman  v.  Martin,  (1913)  132 
La.  231,  61  So.  212. 

Fund  In  custody  of  state  court. —  Irre- 
spective of  whether  the  lien  upon  the 
fimds  impounded  by  the  service  of  the  sum- 
mons of  garnishment  attaches  before  final 
judgment  or  not,  the  service  of  the  sum- 
mons of  garnishment  so  far  places  the 
funds  found  in  the  hands  of  the  garnishee 
(especially  when  the  money  is  paid  into 
court,  or  in  lieu  thereof  a  dissolving  bond 
given)  into  the  custody  and  control  of  the 
court  administering  the  case  that  it  will 
be  entitled  to  hold  and  subject  the  fund, 
despite  the  subsequent  bankruptcy  of  the 
defendant,  if  the  petition  in  bankruptcy 
be  filed  more  than  four  months  after  suchr 
custody  is  obtained.  National  Surety  Co. 
V.  Medlock,  (Ga.  1907)  19  Am.  Bankr. 
Rep.  654. 

Attachment  of  exempt  property. — As  to 
the  attachment  of  exempt  property,  see 
the  following  division  of  this  note. 

V.  loENs  ON  Exempt  Pbopebtt. 

A  lien  acquired  on  exempt  property,  it 
has  been  quite  generally  held,  is  not  an- 
nulled by  section  67/.  Peoples'  Nat.  Bank 
of  Independence  v.  Maxson,  (1916)  168  la. 
318,  160  N.  W.  601;  Powers  Dry  Goods 
Co.  V.  Nelson,  (N.  D.  1901)  7  Am.  Bankr. 
Rep.  506;  Jewett  v.  Huffman,  (1906)  13 
Am.  Bankr.  Rep.  738,  14  N.  D.  110,  103 
N.  W.  408.  See  also  In  re  Driggs,  (S.  D. 
N.  Y.  1909)  171  Fed.  897;  In  re  Snyder, 
(M.  D.  Pa.  1914)  216  Fed.  989;  McKenney 
v.  Cheney,  (1903)  11  Am.  Bankr.  Rep.  54, 
118  Ga.  387,  46  S.  E.  433;  Sharp  v,  Wool- 
slare,  (1904)  12  Am.  Bankr.  Rep.  396,  26 
Pa.  Super.  Ct.  261. 

Thus  it  has  been  said  that  the  lien  of 
an  attachment  on  the  personal  property  of 
a  bankrupt  ii  not  destroyed  by  a  mere 
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discharge  of  the  debt  secured  by  the  lien, 
throufrh  a  discharge  in  bankruptcy,  and 
unless  such  lien  is  one  which  is  itself  de- 
clared void  by  said  Act  it  may  be  enforced, 
through  a  modified  form  of  judgment,  as 
against  the  property  on  which  the  lien  ex- 
ists. Powers  Dry' Goods  Co.  v.  Nelson, 
(1901)  7  Am.  Baiikr.  Kep.  506,  10  N.  D. 
580,  88  N.  W.  703. 

But  it  has  also  been  held  that  section 
67/  is  applicable  to  liens  acquired  through 
legal  proceedings  against  the  bankrupt 
within  four  nvonths  prior  to  the  filing  of 
the  bankruptcy  petition  without  reference 
to  whether  the  lien  was  acquired  on  ex- 
empt or  nonexempt  property;  so  that  an 
attachment  on  property  of  the  bankrupt, 
subsequently  exempted  to  him  as  a  home- 
stead, is  dissolved  by  bankruptcy  proceed- 
ings, although  the  property  did  not  pass 
to  the  trustee.  Chicago,  etc.,  R.  Co.  v. 
Hall,  (1913)  229  U.  S.  511,  33  S.  Ct.  885, 
57  U.  S.  (L.  ed.)  1306;  In  re  Forbes,  (C. 
C.  A.  9th  Cir.  1911)  186  Fed.  79,  follow- 
ing In  re  Tune,  (X.  D.  Ala.  1902)  115 
F«i.  906,  and  distinguishing  Lockwood  V. 
Exchange  Bank,  (1903)  190  U.  S.  294,  23 
S.  Ct.  751,  47  U.  S.  (L.  ed.)  1061;  South- 
ern Pac.  Co.  V.  I.  X  L.  Furniture,  etc.. 
Installment  House,  (1914)  44  Utah  472, 
140  Pac.  665.  See  also  In  re  Bolinger, 
(W.  D.  Pa.  1901)  108  Fed.  374,  6  Am. 
Bankr.  Rep.  171. 

Compare  Portal  First  International 
Bank  t?.  Lee,  (1913)  25  N.  D.  197,  141 
N.  W.  716,  wherein  the  court  held  that 
where  property  is  seized  upon  a  writ  of 
attachment,  and  thereafter  bankruptcy 
proceedings  are  instituted  and  said  prop- 
erty is  scheduled,  but  in  said'  proceedings 
is  set  Upart  as  and  for  the  exejuptions  of 
the  debtor,  the  lien  of  the  attachment  writ 
will  not  be  considered  t<>  have  been  avoided. 

Nature  of  litm^  affected. —  While  section 
67/,  in  general  terms,  nullifies  liens  against 
the  debtors*  property,  it  jueans  liens  ''ob- 
tained through  legal  proceedings,'*  and  not 
tlic  lien  on  exempt  property  which  has 
been  created  by  contract;  for  "  tliese  may 
be  enforced  or  foreclosed  by  judgments  ob- 
tained even  aft^r  the  petition  in  bank- 
ruptcy was  filed."  Bank  of  Mendon  C 
Mell,  (1914)  185  Mo.  App.  510,  172  S.  W. 
484. 

Rights  in  exempt  property  acquired  by 
contract  or  waiver  of  exemption. —  TJie 
liens  rendered  void  by  this  section  are 
those  obtained  by  legal  proceedings  within 
four  months.  The  section  does  not,  how- 
ever, defeat  rights  in  the  exempt  property 
acquired  by  contract  or  by  waiver  of  the 
exemption.  These  may  be  enforced  or 
foreclosed  by  judgments  obtained  even 
after  the  petition  in  bankruptcy  was  filed, 
under  the  principle  declared  in  Lockwood 
V,  Exchange  Bank,  (1903)  190  U.  S.  294, 
23  S.  Ct.  751,  47  U,  S.  (L.  ed.)  1061;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Hall,  (1913)  229 
IT.  S.  511,  33  S.  Ct.  885,  57  U.  S.  (L.  ed.) 
1300. 


VI.  Enpobcemewt  of  Pke-existing  Liens. 

Enforcement  of  pre-existing  lien. — 
There  is  a  clear  distinction  between  the 
bald  creation  of  a  lien  within  the  four 
months  and  the  enforcement  of  one  previ- 
ouslv  acquired.  Thompson  v.  Fairbanks, 
(1905)  196  U.  S.  516,  25  S.  Ct.  306,  49 
U.  S.  (L.  ed.)  577,  13  Am.  Bankr.  Rep. 
437;  Woods  v.  Klein,  (1909)  22  Am. 
Bankr.  Rep.  722,  223  Pa.  St.  257,  72  AtL 
523. 

And  where  a  valid  lien  was  in  existence 
more  than  four  months  prior  to  the  filing 
of  the  petition  in  bankruptcy  the  lawful 
enforcement  of  such  lien  is  not  prohibited 
by  the  statute.  Metcalf  v.  Barker,  ( 1902) 
187  U.  S.  165,  23  S.  Ct.  67,  47  U.  S.  (L. 
ed.)  122,  9  Am.  Bankr.  Rep.  36;  In  re 
McKane,  (E.  D.  N.  Y.  1907)  158  Fed.  647, 
1^  Am.  Bankr.  Rep.  594;  Colston  v.  Austin 
Run  Mining  Co.,  (C.  C.  A.  3d  Cir.  1912) 
194  Fed.  929;  Hillyer  t?.  Le  Roy,  (1904) 
12  Am.  Bankr.  Rep.  733,  179  N.  Y.  369,  72 
N.  E.  237.  See  also  Mencke  t\  Rosenberg, 
(1902)  9  Am.  Bankr.  Rep.  323,  202  Pa. 
St.  131,  51  Atl.  767;  Fairlamb  v.  SmefUcy 
Constr.  Co.,  (1908)  22  Am.  Bankr.  Rep. 
824,  36  Pa.  Super.  Ct.  17. 

Thus  it  has  been  held  that  it  is  the  lien 
created  by  a  levy,  or  a  judgment,  or  an 
attachment,  or  otherwise,  that  is  invali- 
dated; and  where  the  lien  is  obtained  more 
than  four  months  prior  to  the  filing  of  the 
petition,  it  is  not  only  not  to  be  deemed 
to  be  null  and  void  on  adjudication,  but 
its  validity  is  recognized.  When  it  is  ob- 
tained within  four  months  the  property 
is  discharged  therefrom,  but  not  otherwise. 
A  judgment  or  decree  in  enforcement  of 
an  otherwise  valid  pre-existing  lien  is  not 
the  judgment  denounced  by  the  statute, 
which  is  plainly  confined  to  judgments  cre- 
ating liens.  Metcalf  r.  Barker,  (1902) 
187  U.  S.  165,  23  S.  Ct.  67,  47  U.  S.  (L. 
ed.)  122,  9  Am.  Bankr.  Rep.  36. 

Lien  created  by  enforcement. —  But 
where  the  enforcement  of  a  pre-existing 
lien  is,  in  itself,  the  creation  of  a  new  lien, 
such  new  lien  is  rendered  void  under  the 
provisions  of  section  67/  of  the  Bankruptcy 
Act.  Thus,  under  a  Pennsylvania  statute 
it  has  been  held  that  a  judgment  lien  en- 
tered of  record  in  the  County  Court  does 
not  create  a  lien  on  the  goods  or  chattels, 
or  on  the  rights  and  credits,  of  the  debtor 
in  such  county,  or  on  his  real  estate  in  a 
neighboring  county.  To  secure  a  lien  upon 
these,  the  plaintiff  must  resort  to  the 
legal  process  the  law  has  placed  at  his 
command;  that  is,  to  his  writs  of  fi.  fa., 
attachment  execution,  or  testatum  fi.  fa. 
But  all  of  these  liens  are  *' obtained 
through  legal  proceedings,"  and  if  so  ob- 
tained witliin  four  months  of  the  filing  of 
a  petition  in  bankruptcy  they  will  be 
stricken  down  by  the  paramount  law. 
Mencke  f.  Rosenberg,  (1902)  9  Am. 
Bankr.  Rep.  323,  202  Pa.  St.  131,  51 
Atl.  767;  Fairlamb  v.  Smedley  Constr. 
Co.,    (1908)    22  Am.  Bankr.  Rep.  824,  36 
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Pa.  Super.  Ct.  17.  See  also  Clarke  v, 
Larremore,  (1903)  188  U.  S.  486,  23  S. 
Ct.  363,  47  U.  S.  (L.  ed.)  555,  9  Am. 
Bankr.  Rep.  476. 

Enforcement  enjoined. —  A  court  of 
bankruptcy  has  jurisdiction  over  a  judg- 
ment creditor  of  the  bankrupt,  for  the 
purpose  of  enjoining  him  from  proceed- 
ing in  a  state  court  for  the  enforcement 
of  his  judgment  against  property  of  the 
debtor,  where  the  judgment  was  rendered 
null  or  inoperative  by  tlie  adjudication 
of  the  debtor  as  a  bankrupt  within  four 
months  after  its  rendition,  because  all 
creditors  are  parties  to  the  proceedings 
in  bankruptcy,  and  because  the  court  has 
power  to  restrain  any  person  from  il- 
legally possessing  himself  of  assets  of 
the  estate.  In  re  Lesser,  (S.  D.  N.  Y. 
1900)  100  Fed.  433,  3  Am.  Bankr.  Rep. 
816. 

In  In  re  Oxley,  (W.  D.  Wash.  1910) 
182  Fed.  1019,  it  was  held  that,  in  order 
to  give  effect  to  section  67/,  a  court  of 
bankruptcy  haa  full  jurisdiction  over 
property  held  under  liens  obtained 
through  legal  proceedings,  and  may  en- 
join a  sale  thereon.  And  see  the  anno- 
tation under  section  11a. 

Proceeds  of  execution  sale  in  sheriff's 
hands. —  The  proceeds  of  an  execution  sale 
remaining  in  the  sheriff's  hands  at  the 
time  of  the  adjudication  do  not  belong 
to  the  judgment  creditor,  but  to  the  es- 
tate of  the  bankrupt,  and  the  court  of 
bankruptcy  has  power  and  jurisdiction  to 
order  the  sheriff  to  pay  over  such  pro- 
ceeds to  the  trustee  when  appointed. 
Clarke  v.  Larremore,  (1903)  188  U.  S. 
486,  23  S.  Ot.  363,  47  U.  S.  (L.  ed.) 
655,  9  Am.  Bankr.  Rep.  476;  In  re  Ken- 
ney,  (C.  C.  A.  2d  Cir.  1900)  105  Fed. 
897,  6  Am.  Bankr.  Rep.  355,  affirming 
(S.  D.  N.  Y.  1899)  97  Fed.  554,  3  Am. 
Bankr.  Rep.  353,  95  Fed.  427,  2  Am. 
Bankr.  Rep.  494.  And  see  to  the  same 
effect.  In  re  Franks,  (S.  D.  Ala.  1899) 
95  Fed.  635,  2  Am.  Bankr.  Rep.  636; 
Schmilovitz  v.  Bernstein,  (R.  I.  1901)  6 
Am.  Bankr.  Rep.  266 j  In  re  Kenney,  (C. 
C.  A.  2d  Cir.  1900)  5  Am.  Bankr.  Rep. 
355;  Jones  v.  Stevens,  (Me.  1901)  6  Am. 
Bankr.  Rep.  571. 


The  trustee  in  bankruptcy  is  entitled 
to  the  entire  proceeds  of  an  execution  sale 
remaining  in  the  sheriff's  hands,  less  costs 
of  sale,  after  the  allowance  of  the  exemp- 
tion when  it  is  claimed  from  such  pro- 
ceeds. In  re  Duguid,  (E.  D.  N.  C.  1900) 
100  Fed.   274,   3   Am.   Bankr.   Rep.    794. 

Proceeds  released  from  claim  of  execur 
tion  creditor. —  The  proceeds  in  the  hands 
of  a  sheriff,  realized  from  a  sale  under  an 
execution,  are  released  from  the  claim  of 
the  execution  creditor  by  the  filing  of  a 
petition  in  bankruptcy  against  the  debtor 
within  four  months  after  the  judgment 
is  rendered,  by  virtue  of  the  provisions  of 
section  67/.  Clarke  v.  Larremore,  (1903) 
188  U.  S.  486,  23  S.  Ct.  363,  47  U.  S. 
(L.  ed.)    555,  9  Am.  Bankr.  Rep.  476. 

Distribution  of  proceeds  enjoined. — Tlie 
right  of  the  Bankruptcy  Court  to  restrain 
a  sheriff  from  paying  money  collected  on 
an  execution,  issued  against  the  property 
of  the  bankrupt,  and  invalidated  by  the 
bankruptcy  proceedings,  to  a  judgment 
creditor,  and  to  require  the  sheriff  to  pay 
such  proceeds  to  a  trustee  of  the  bank- 
rupt estate,  while  those  proceeds  still  re- 
main in  his  custody,  is  now  firmly  estab- 
lished. In  re  Knickerbocker,  (W.  D. 
N.  Y.  1903)  121  Fed.  1004,  10  Am.  Bankr. 
Rep.   381. 

Proceeds  paid  over  to  execution  cred- 
itor.—  Where  an  execution  was  issued 
against  an  insolvent  debtor  within  four 
months  prior  to  his  bankruptcy,  and  a 
levy  and  sale  made,  and  tlie  proceeds  paid 
over  to  the  judgment  creditor  before  the 
filing  of  the  petition,  the  case  does  not 
fall  within  section  67/,  and  a  referee 
in  such  case  is  witJiout  power  summarily 
to  direct  a  repayment  of  the  money;  the 
remedy  of  the  trustee,  if  any,  being  by 
a  plenary  action  to  recover  the  amount 
as  a  preference  under  section  606.  In  re 
Resnek,  (E.  D.  Pa.  1909)  167  Fed.  574, 
21  Am.  Bankr.  Rep.  740.  And  see  to  the 
same  effect.  In  re  Bailey,  (D.  C.  Ore. 
1906)  144  Fed.  214,  16  Am.  Bankr.  Rep. 
289;  Levor  v.  Seiter,  (1902)  69  App.  Div. 
33,  74  N.  Y.  S.  499,  8  Am.  Bankr.  Rep. 
459,  reversing  (1901)  5  Am.  Bankr.  Rep. 
676. 


[Court  may  order  conveyance.]  And  the  court  may  order  such  convey- 
ance as  shall  be  necessary  to  carry  the  purposes  of  this  section  into  effect : 
[{1898)  30  Stat.  L,  565.] 

Staake,  (1906)  202  U.  S.  141,  26  S.  Ct. 
580,  60  U.  S.  (L.  ed.)  967,  15  Am.  Bankr. 
Rep.  639;  In  re  Kenney,  (C.  C.  A.  2d 
Cir.  1900)  105  Fed.  897,  6  Am.  Bankr. 
Rep.  355;  In  re  Moore,  (D.  C.  Vt.  1901) 
107  Fed.  234,  6  Am.  Bankr.  Rep.  175;  In 
re  New  York  Economical  Printing  Co., 
(2d  Cir.  1901)  110  Fed.  518,  49  C  C  A. 
133,  6  Am.  Bankr.  Rep.  615;  In  re  Hins- 
dale, (D.  C.  Vt.  1901)  111  Fed.  502.  7 
Am.    Bankr.    Rep.    85;    In    re    vSentenne, 


Preservation  of  liens. —  Under  the  ex- 
press terms  of  section  67/,  a  lien  affected 
thereby  may  be  preserved  by  the  court 
for  the  benefit  of  the  estate.  Pittsburgh 
First  Nat.  Bank  v.  Guarantee  Title,  etc., 
Co.,  (C.  C.  A.  3d  Cir.  1910)  178  Fed.  187. 
And  see  to  the  same  effect  the  following 
earlier  cases:  Thompson  v.  Fairbanks, 
(1905)  196  U.  S.  516,  25  S.  Ct.  306,  49 
T'.  S.  (L.  ed.)  577,  13  Am.  Bankr.  Rep. 
446;     Baltimore     First     Nat.     Bank     v. 
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etc.,  Co.,  (E.  D.  N.  Y.  1903)  120  Fed. 
436,  9  Am.  Bankr.  Rep.  648;  In  re  Union 
Trust  Co.,  (C.  C.  A.  let  Cir.  1903)  122 
Fed.  937;  In  re  Baird,  (W.  D.  Va.  1904) 
126  Fed.  846,  11  Am.  Bankr.  Rep.  438; 
In  re  Merrow,  (D.  C.  Mass.  1904)  131 
Fed.  993,  12  Am.  Bankr.  Rep.  616;  Vir- 
ginia Iron,  etc.,  Go.  v,  Staake,  (C.  C.  A. 
4th  Cir.  1904)  133  Fed.  717,  13  Am. 
Bankr.  Rep.  281;  In  re  Lesser,  (S.  D, 
N.  Y.  1901)  6  Am.  Bankr.  Rep.  326;  In 
re  llowland,  (N.  D.  N.  Y.  1901)  6  Am. 
Bankr.  Rep.  496;  Patten  v,  Carley,  (N. 
Y.  1902)  8  Am.  Bankr.  Rep.  482;  In  re 
Jackson,  (E.  D.  Pa.  1902)  8  Am.  Bankr. 
Rep.  594;  New  York  City  Ninth  Nat, 
Bank  v,  Moses,  (N.  Y.  1903)  11  Am. 
Bankr.  Rep.  772;  Matter  of  Ah  Mi, 
(D.  a  Hawaii  1907)  18  Am.  Bankr. 
Rep.  138. 

Order  of  court  necessary. —  The  trustee 
in  bankruptcy  is  not,  by  section  67/,  sub- 
rogated by  mere  operation  of  law  te  the 
rights    of    a    levying   creditor.     But   he 


must  obtain  an  order  of  court  preserving 
the  rights  of  the  levying  creditor  for  the 
benefit  of  the  bankrupt's  estate.  Pitts- 
burgh First  Nat.  Bank  v.  Guarantee  Title, 
etc.,  Co.,  (C.  C.  A.  3d  Cir.  1910)  178  Fed. 
187.  See  also  Miller  v.  New  Orleans  Acid, 
etc.,  Co.,  (1909)  211  U.  S.  496,  29  S.  Ct. 
176,  53  U.  S.  (L.  ed.)  300,  21  Am.  Bankr. 
Rep.  416,  affirming  (1906)  117  La.  821, 
42  So.  329. 

Court  may  order  surrender  of  property 
affected. —  Where  the  bankrupt's  property 
has  been  seized  by  an  abuse  of  process,  as 
where  the  taking  was  after  the  filing  of 
the  petition  in  bankruptcy,  on  a  writ  of 
replevin  which  did  not  describe  the  prop- 
erty, but  other  and  different  property,  it 
was  held  that  the  court  has  power  to 
order  its  surrender  by  the  person  in  pos- 
session to  the  trustee  or  receiver  in  bank- 
ruptcy. In  re  Weinger,  (S.  D.  N.  Y. 
1903)  126  Fed.  875,  11  Am.  Bankr.  Rep. 
424. 


[Bona  flde  purchasers.]  Provided,  That  nothing  herein  contained  shall 
have  the  effect  to  destroy  or  impair  the  title  obtained  by  such  levy,  judg- 
ment, attachment,  or  other  lien,  of  a  bona  fide  purchaser  for  value  who  shall 
have  acquired  the  same  without  notice  or  reasonable  cause  for  inquiry. 
[{1898)  30  Stat  L.  565.] 


Bona  fide  purchasers  protected. —  Sec- 
tion 67/  expressly  provides  for  the  pro- 
tection of  bona  fide  purchasers  for  value. 
Clarke  v.  Larremore,  (1903)  188  U.  S. 
486,  23  S.  Ct.  363,  47  U.  S.  (L.  ed.) 
555,  9  Am.  Bankr.  Rep.  478;  Jones  17. 
Springer,  (1912)  226  U.  S.'  148,  33  S.  Ct. 
64,  57  U.  S.  (L.  ed.)  161;  In  re  Kenney, 
(S.  D.  N.  Y.  1899)  96  Fed.  427,  2  Am. 
Bankr.  Rep.  494;  In  re  Franks,  (S.  D. 
Ala.  1899)  95  Fed.  635,  2  Am.  Bankr. 
Rep.  634;  In  re  Breslauer,  (N.  D.  X.  Y. 
1903)  121  Fed.  910,  10  Am.  Bankr.  Rep. 
33;  Nelson  v.  Svea  Pub.  O.,  (W.  D. 
Wash.  1910)  178  Fed.  136;  In  re  Ala- 
bama Coal,  etc.,  Co.,  (N.  D.  Ky.  1913) 
210  Fed.  940;  In  re  Kenney,  (S.  D.  N.  Y. 
1S99)  2  Am.  Bankr.  Rep.  494,  affirmed 
(C.  C.  A.  2d  Cir.  1900)  105  Fed.  897,  5 
Am.  Bankr.  Rep.  355;  Jones  r.  Stevens, 
(1901)  5  Am.  Bankr.  Rep.  571,  94  Me. 
582,  48  Atl.  170.  And  see  also  the  cases 
cited  to  the  same  effect  under  section  67e, 
section  70  a  and  a  (5). 

Subdivisions  c  and  /  of  section  67  refer 
only  to  existing  liens  created  by  legal 
proceedings,  and  are  not  applicable  to  a 
case  in  which  such  a  lien  has  become 
merged  into  a  title  by  the  consummation 
of  an  execution  sale.  In  such  case  the 
property  does  not  belong  to  the  bank- 
rupt, and  could  not  have  been  levied  upon 


under  an  execution  against  him  at  the 
time  of  the  initiation  of  the  bankruptcy 
proceedings.  Nelson  v.  Svea  Pub.  Co., 
(W.  D.  Wash.  1910)    178  Fed.  136. 

T?ie  burden  of  proving  the  bona  fides 
of  a  sale  of  the  bankrupt's  property  within 
the  four  months'  period  rests  on  the  pur- 
chaser. Mencke  v.  Rosenberg,  (1902)  9 
Am.  Bankr.  Rep.  323,  202  Pa.  St.  131,  61 
Atl.  767. 

But  in  a  suit  against  a  sheriff y  for  the 
seizure  and  sale  of  property  on  an  attach- 
ment proceeding  within  the  four  months' 
period,  the  provision  for  the  protection 
of  bona  fide  purchasers  is  not  applicable. 
Jones  t\  Stevens,  (1901)  94  Me.  682,  48 
Atl.  170,  5  Am.  Bankr.  Rep.  671. 

A  levy  of  attachment  having  been  made 
upon  the  property  of  the  bankrupt  within 
four  months  of  the  adjudication,  and  the 
slieriff  having  sold  thereunder  to  a  bona 
fide  purchaser  for  value,  the  trustee  must 
recover  from  the  sherifT  as  part  of  the 
estate  the  proceeds  of  such  sale  in  the 
sheriff's  hands.  In  re  Franks,  (1899) 
95  Fed.  635;  In  re  Kenney,  (1899)  97 
Fed.  427,  (C.  C.  A.  1900)  105  Fed.  397, 
holding  that  the  Bankruptcy  Court  may 
order  the  sheriff  to  pay  over,  the  proceeds 
to  the  trustee.  See  also  Bristol  v.  Mills, 
(1900)    14  Pa.  Super.  Ot.  107. 


Sec.  68.  Sbt-Offs  and  Counterclaims. —  a  [Mutual  debts  and  credits.] 

In  all  cases  of  mutual  debts  or  mutual  credits  between  the  estate  of  a  bank- 
rupt and  a  creditor  the  account  shall  be  stated  and  one  debt  shall  be  set  off 
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against  the  other,  and  the  balance  only  shall  be  allowed  or  paid.     [(1898) 
30  Stat.  L,  565.] 


Object  and  scope  of  section. —  The  ob- 
ject of  this  provision  is  to  permit,  as 
its  terms  declare,  the  statement  of  the 
account  between  the  bankrupt  and  the 
creditor,  with  a  view  to  the  application 
of  the  doctrine  of  set-off  between  mutual 
debts  and  credits.  The  provision  is  per- 
missive rather  than  mandatory,  and  does 
not  enlarge  the  doctrine  of  set-off,  and 
cannot  be  invoked  in  cases  where  the  gen- 
eral principles  of  set-off  would  not  justify 
it.  Cumberland  Glass  Mfg.  Co.  t7.  De 
Witt,  (1»16)  237  U.  S.  447,  36  S.  a. 
636,  59  U.  S.   (L.  ed.)   1042. 

That  this  section  does  not  enlarge  the 
doctrine  of  set-off  in  cases  where  the  prin- 
ciples of  legal  or  equitable  set-off  did  not 
previously  authorize  it  is  also  the  hold- 
mg  in  Morris  v,  Windsor  Trust  Co., 
(1914)   213  N.  Y.  27,  106  N.  E.  763. 

The  main  purpose  of  this  statute  is 
to  prevent  debtors  of  the  bankrupt  from 
acquiring  claims  against  the  bankrupt  for 
use  by  way  of  set-off  and  reduction  of 
their  indebtedness  to  the  estate.  Conti- 
nental, etc.,  Trust,  etc.,  Bank  v.  Chicago 
Title,  etc.,  Co.,  (1913)  229  y.  S.  435,  33 
S.  Ct.  829,  57  U.  S.   (L.  ed.)    1268. 

The  word  "debt,"  as  used  in  section 
68a,  includes  any  debt  provable  in  bank- 
ruptcy. Germania  Sav.  Bank,  etc.,  Co.  v, 
Loeb,  (C.  C.  A.  6th  Cir.  1911)  188  Fed. 
285. 

Any  debt,  liquidated  or  unliquidated, 
owing  to  the  bankrupt  from  a  creditor  of 
his,  whether  for  damages  or  on  contract, 
express  or  implied,  which  passes  to  the 
trustee,  may  be  used  by  him  to  reduce 
the  claim  of  such  creditor  when  presented, 
or  to  extinguish  it  altogether.  In  re  Har- 
per, (N.  D.  N.  Y.  1910)  176  Fed.  412,  23 
Am.  Bankr.  Rep.  918. 

Thus  it  has  been  held  that  the  word 
"debts,"  in  section  68a,  should  be  con- 
strued to  include  a  right  of  action  against 
the  creditor  for  injury  to  the  bankrupt's 
property,  which  passed  to  the  tru&tee  un- 
der section  70a  (6),  although  unliqui- 
dated. In  re  Harper,  (N.  D.  N.  Y.  I9l0) 
176  Fed.  412,  23  Am.  Bankr.  Rep.  918. 

So,  also,  a  creditor  may  set  off  a  claim 
irhich  was  unliquidated  at  the  commence- 
Inent  of  the  bankruptcy  proceedings,  where 
it  has  been  liquidated  subsequently 
thereto.  Morgan  v.  Wordell,  (1901)  6 
Am.  Bankr.  Rep.  167,  178  Mass.  360,  69 
N.  E.   1037,  65  L.  R.  A.  33. 

Surety  debts. —  A  surety  who  pays  the 
debt  of  his  bankrupt  principal,  after  the 
adjudication  in  bankruptcy,  may  set  off 
the  amount  so  paid  against  his  own  debt 
to  the  bankrupt.  In  re  Dillon,  ( D.  C. 
Mass.  1900)  100  Fed.  627,  4  Am.  Bankr. 
Rep.  63. 

Mutual  debts  and  credits,  under  the 
language  of  the  statute,  may  be  set  off 


against  each  other,  the  balance  only  being 
allowable  and  payable,  in  bankruptcy  pro- 
ceedings. New  York  County  Nat.  Bank  v. 
Massey,  (1904)  192  U.  S.  138,  24  S.  Ct. 
199,  48  U.  S.  (L.  ed.)  380,  11  Am.  Bankr. 
Rep.  42,  reversing  (1902)  8  Am.  Bankr. 
Rep.  616;  In  re  Little,  (N.  D.  la.  1901) 
110  Fed.  621,  6  Am.  Bankr.  Rep.  681; 
Walther  v.  Williams  Mercantile  Co.,  (C. 
C.  A.  6th  Cir.  1909)  169  Fed.  270,  22  Am. 
Bankr.  Rep.  328;  Booth  v.  Prete,  (1900) 
22  Am.  Bankr.  Rep.  679,  15  Ann.  Cas. 
306,  81  Conn.  636,  71  Atl.  938;  Shields  v. 
John  Shields  Const.  Co.,  (1914)  83  N.  J. 
Bk}.  21,  89  Atl.  1022. 

If,  however,  the  claim  asserted  as  a 
set-off  does  not  fall  within  the  language 
of  the  Act  as  a  mutual  transaction,  it 
will  not  be  allowed  as  a  set-off.  In  re 
Crystal  Sprine  Bottling  Co.,  (D.  C.  Vt. 
1900)  100  Fed.  265,  4  Am.  Bankr.  Rep. 
55;  In  re  ShulU,  (W.  D.  N.  Y.  1904) 
132  Fed.  673,  13  Am.  Bankr.  Rep.  84; 
In  re  Becker,  (M.  D.  Pa.  1905)  139  Fed. 
366,  16  Am.  Bankr.  Rep.  228;  In  re 
Bevins,  (C.  C.  A.  2d  Cir.  1908)  166  Fed. 
434,  21  Am.  Bankr.  Rep.  344;  Alvord  r. 
Ryan,  (a  C.  A.  8th  Oir.  1914)  212  Fed. 
83. 

Thus,  the  mere  fact  that  the  stockhold- 
ers of  a  bankrupt  corporation  are  also 
bondholders,  and  as  such  entitled  to  share 
in  the  distribution  of  the  estate,  does  not 
entitle  them  to  set  off  their  claims  as 
such  in  a  suit  against  them  by  the  trustee 
in  bankruptcy  to  recover  unpaid  subscrip- 
tions. Babbitt  t?.  Read,  (S.  D.  N.  Y. 
1909)  173  Fed.  712,  23  Am.  Bankr.  Rep. 
264. 

So,  also,  where  ^ye  persons,  only  one 
of  whom  was  solvent,  had  a  joint  claim 
against  the  estate  of  a  bankrupt,  and 
each  of  them  had  severally  become  liable 
to  the  trustee  in  bankruptcy,  the  amounts 
of  such  liabilities  aggregating  more  than 
the  claim,  but  it  did  not  appear  that  the 
joint  liability  and  the  separate  debts  grew 
out  of  the  same  transaction,  or  that  either 
formed  tlie  inducement  or  consideration 
for  the  other,  it  was  held  that  there  could 
be  no  set-off  of  such  claims.  In  re  Crvs- 
tal  Spring  Bottling  Co.,  (D.  C.  Vt.  1900) 
100  Fed.  265,  4  Am.  Bankr.  Rep.  55. 

Similarly  where  property  was  trans- 
ferred for  the  specified  purpose  of  being 
held  by  way  of  mdemnity  a^inst  a  pos- 
sible liability  on  a  bond  dissolving  at- 
.  tachments  upon  which  the  transferees 
were  sureties,  it  was  held  that  the  prop- 
erty transferred  was  trust  property,  that 
the  holders  were  trustees  and  not  claim- 
ants, and  that  there  were  thus  no 
"  mutual  credits "  within  this  section, 
and  the  right  of  set-off  did  not  exist. 
Alvord  V.  Ryan,  (0.  C.  A.  8th  Cir.  1914) 
212  Fed.  83. 
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Liability  to  trustee  included. —  Section 
CSa  includes  a  liability  on  the  part  of  a 
creditor  which  has  accrued  to  a  trustee 
in  bankruptcy  as  such,  though  not  to  the 
bankrupt  himself,  wiien  the  creditor's 
claim  and  such  liability  are  mutual.  In 
re  Crystal  Spring  Bottling  Co.,  (D.  C. 
Vt.  1900)  100  Fed.  266,  4  Am.  Bankr. 
Rep.  55. 

Money  retained  by  creditor  under 
agreement, —  Where,  in  a  proceeding  by  a 
bankrupt's  trustee  to  recover  a  sum  of 
money  from  the  manager  of  one  of  the 
bankrupt's  stores,  the  answer,  admitted 
to  be  true,  alleged  that  prior  to  the  bank- 
ruptcy there  were  mutual  accounts  be- 
tween the  defendant  and  the  bankrupt, 
and  that  the  defendant  applied  to  the  pay- 
ment of  the  balance  due  him  by  the  bank- 
rupt for  salary  the  sum  claimed  which 
he  was  authorized  to  do  in  accordance 
with  his  custom  and  under  an  agreement 
with  the  bankrupt  when  he  undertook 
the  management  of  the  business,  it  was 
held  that  the  money  so  applied  did  not 
belong  to  the  bankrupt's  estate  at  the 
time  the  petition  was  filed,  and  could 
not,  therefore,  be  recovered  in  such  pro- 
ceeding. In  re  Lebrecht,  (W.  D.  Tex. 
1905)  135  Fed.  878,  14  Am.  Bankr.  Rep. 
445. 

Payments  on  running  accounts, —  Pay- 
ments made  from  time  to  time  to  apply 
on  a  running  account  do  not  constitute 
mutual  debits  or  credits  within  the  mean- 
ing of  section  68.  In  re  Christensen, 
(N.  D.  la.  1900)  101  Fed.  802,  4  Am. 
Bankr.  Rep.  202. 

Cash  payments  on  account,  made 
within  four  months  of  the  filing  of  the 
petition,  are  not  such  debts  or  credits 
as  entitled  the  creditor  to  state  the  ac- 
count, and  hold'  the  bankrupt  only  for 
the  balance  found  under  section  68a.  In 
re  Ryan,  (N.  D.  111.  1900)  105  Fed.  760, 
5  Am.  Bankr.  Rep.  396. 

Set-off  between  bank  and  depositor. — 
A  bank  which  is  a  creditor  of  a  bank- 
rupt who  has  a  sum  on  deposit  to  his 
credit  at  the  date  of  bankruptcy  is  en- 
titled to  apply  the  same  on  its  claim  as 
II  set-off.  New  York  County  Nat.  Bank 
r.  Massey,  (1904)  192  U.  S.  138,  24  S.  Ct. 
199,  48  U.  S.  (L.  ed.)  380;  Studlev  17. 
IJovlston  Bank,  (1913)  229  U.  S.  527, 
:i3  S.  Ct.  806,  57  U.  S.  (L.  ed.)  1313; 
In  re  Myers,  (D.  C.  Ind.  1900)  99  Fed. 
(191;  In  re  Little,  (N.  D.  la.  1901)  110 
Ked.  621,  6  Am.  Bankr.  Rep.  681;  In  re 
(Jeorge  M.  Hill  Co.,  (7th  Cir.  1904)  130 
Fed.  315,  64  C.  C.  A.  561,  66  L.  R.  A. 
«)S;  In  re  Scherzer,  (N.  D.  la.  1904) 
130  Fed.  631;  In  re  Shults,  (W.  D.  N.  Y. 
1904)  132  Fed.  673;  In  re  Philip  Sem- 
mer  Glass  Co.,  (2d  Cir.  1905)  136  Fed. 
77,  67  C.  C.  A.  551,  appeal  dismissed 
(1906)  203  U.  S.  141,  27  S.  Ct,  60,  61 
U.  S.  (L.  ed.)  128;  Ridge  Ave.  Bank  v. 
Studheim,  (3d  Cir.  1906)  145  Fed.  798, 
76  G.  C.  A.  962;  Tomlinson  v,  Lexington 


Bank,  (4th  Cir.  1906)  145  Fed.  824,  76 
C.  C.  A.  400,  16  Am.  Bankr.  Rep.  632; 
Irish  17.  Citizens'  Trust  Co.,  (X.  D.  N. 
Y.  1908)  163  Fed.  880;  Chicago  Title, 
etc.,  Co.  V.  Federal  Trust,  etc..  Bank, 
(N.  D.  111.  1911)  192  Fed.  967;  In  re 
Percy  Ford  Co.,  (D.  C.  Mass.  1911)  199 
Fed.  334;  Walsh  v.  First  Nat.  Bank, 
(C.  C.  A.  6th  Cir.  1913)  201  Fed.  622; 
West  V,  Lahoma  Bank,  (1905)  16  Am. 
Bankr.  Rep.  733,  16  Okla.  328,  85  Pac. 
4«9;  Booth  V.  Prete,  (1909)  81  Conn. 
636,  16  Ann.  Cas.  306,  71  Atl.  938; 
Hooks  17.  Gila  Valley  Bank,  etc.,  Co., 
(1909)  12  Ariz.  315,  100  Pac.  806;  Frank 
17.  Mercantile  Nat.  Bank,  (1905)  182 
N.  Y.  264,  74  N.  E.  841;  Knoll  17.  Com- 
mercial Trust  Co.,  (1916)  249  Pa.  St. 
197,  94  Atl.  750,  Ann.  Cas.  1916C  988, 
L.  R.  A.  1916A  683. 

The  rule  stated  in  the  foregoing  para- 
graph is,  however,  applicable  only  in  the 
absence  of  fraud  or  collusion  between  the 
bankrupt  and  the  bank  with  a  view  to 
create  a  preferential  transfer  of  the  bank- 
rupt's property  to  the  bank.  In  re  Shults, 
(W.  D.  N.  Y.  1904)  132  Fed.  673,  13 
Am.  Bankr.  Rep.  84. 

Set-off  prior  to  filing  of  petition. — 
The  fact  that  a  set-off  was  made  by  the 
bank  prior  to  the  filing  of  the  bankruptcy 
petition  does  not  affect  the  question,  be- 
cause, in  such  case,  it  did  only  what  the 
law  would  have  done  had  the  bank  waited 
until  the  petition  was  filed.  Booth  17. 
Prete,  (1909)  22  Am.  Bankr.  Rep.  579, 
16  Ann.  Cas.  306,  81  Conn.  636,  71  Atl. 
938. 

But  it  has  been  held  that  the  liability 
arising  from  the  indorsement  of  unma- 
tured commercial  paper  is  not  a  debt 
which  will  support  a  set-off  of  a  fixed 
indebtedness  before  the  commencement  of 
bankruptcy  proceedings.  Heyman  v.  Jer- 
sey  (^ty  Third  Nat.  Bank,  (D.  C.  N.  J. 
1914)    216  Fed.  685. 

Claim  maturing  subsequent  to  filing  of 
petition, — ^A  bank  has  the  right  to  set 
off  a  deposit  against  the  debt  of  the  bank- 
rupt whether  matured  or  not  at  the  date 
of  the  adjudication  in  bankruptcy.  Irish 
17.  Citizens'  Trust  Co.,  ( N.  D.  N.  Y.  1908 ) 
163  Fed.  880;  Germania  Sav.  Bank,  etc., 
Co.  17.  Loeb,  (C.  C.  A.  6th  Cir.  1911)  188 
Fed.  285 ;  In  re  Philip  Semmer  Glass  Co., 
(S.  D.  N.  Y.  1904)  11  Am.  Bankr.  Rep. 
665,  affirmed  (2d  Cir.  1905)  135  Fed.  77, 
67  C.  C.  A.  551,  14  Am.  Bankr.  Rep. 
25,  appeal  dismissed  (1906)  203  U.  S. 
141,  27  S.  Ct.  60,  51  U.  S.  (L.  ed.)  128; 
Steinhardt  17.  National  Park  Bank,  ( 1907) 
120  App.  IMv.  255,  105  N.  Y.  S.  23,  re- 
versing 52  Misc.  464,  102  N.  Y.  S.  546; 
Frank  v.  Mercantile  Nat.  Bank,  (1905) 
182  N.  Y.  264,  74  N.  B.  841,  108  A.  S.  R. 
805,  affirming  100  App.  Div.  440,  91 
N.  Y.  S.  488. 

Mistake  in  failing  to  claim  set-off, — 
And  where  a  bank  pays,  by  mistake,  to 
the  trustee  in  bankruptcy  the  amount  on 
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deposit  to  the  credit  of  the  bankriipt, 
instead  of  setting  off  the  same  against  a 
debt  due  the  bank  by  the  bankrupt,  the 
amount  so  paid  the  trustee  in  bankruptcy 
may  be  recovered  by  the  bank.  Union 
Nat.  Bank  t?.  McKey,  (7th  Cir.  1900) 
102  Fed.  662,  42  C.  C.  A.  683. 

One  bank  aeauming  righta  cmd  liahUi' 
ties  of  another. — Although  a  bank  cannot^ 
after  the  insolvency  of  the  debtor,  ac- 
quire his  obligation  for  the  purpose  of 
using  it  as  a  set-off  or  counterclaim,  it 
has  been  held  that  this  rule  does  not 
apply  where  the  bank  acquires  the  de- 
positor's obligation  in  the  transaction  by 
which  it  assumes  the  liability  to  pay 
the  deposit;  i.  e.,  where  one  bank  takes 
the  assets  and  assumes  the  liabilities  of 
another  bank  the  former  is  entitled  to 
the  right  of  set-off  belonging  to  the  lat- 
ter. Frank  v.  Mercantile  Nat.  Bank, 
(1906)  182  N.  Y.  264,  74  N.  E.  841,  108 
A.  S.  R.  806,  affirming  100  App.  Div. 
449,  91  N.  Y.  S.  488. 

Set-off  of  deposit  not  preference. — A  de- 

Sosit  of  money  to  one's  credit  in  a  bank 
oes  not  operate  to  diminish  the  estate 
of  the  depositor,  for  when  he  parts  with 
the  money  he  creates  at  the  same  time, 
on  the  part  of  the  bank,  an  obligation  to 
pay  the  amount  of  the  deposit  as  soon  as 
the  depositor  may  see  fit  to  draw  a  check 
against  it.  It  is  not  a  transfer  of  prop- 
erty as  a  payment,  pledge,  mortgage,  gift, 
or  security.  It  is  true  that  it  creates  a 
debt,  which,  when  set  off  under  section 
68,  amounts  to  permitting  a  creditor  of 
that  class  to  obtain  more  from  the  bank- 
rupt's estate  than  creditors  who  are  not 
in  the  same  situation,  and  do  not  hold 
any  debts  of  the  bankrupt  subject  to  set-  ■ 
off;  but  this  fact  does  not  operate  to 
enlarge  the  scope  of  the  section  relating 
to  preferences  so  as  to  prevent  set-off 
in  cases  coming  within  the  terms  of  sec- 
tion 68a.  New  York  County  Nat.  Bank 
V.  MaMey,  (1904)  192  U.  S.  138,  24  S. 
Ct.  199,  48  U.  S.  (L.  ed.)  380,  11  .4m. 
Bankr.  Rep.  42,  reversing  (1902)  8  Am. 
Bankr.  Rep.  615,  and  distinguishing  Pirie 
V.  Chicago  Title,  etc.,  Co.,  (1901)  182 
U.  S.  438,  21  S.  Ct.  906,  45  U.  S.  (L.  ed.) 
1171,  5  Am.  Bankr.  Rep.  814. 

Set-off  as  against  special  deposit. —  But 
where  tlie  deposit  is  made  not  as  a  gen- 
eral deposit  subject  to  check,  but  in  trust 
for  some  special  purpose  of  which  the 
bank  has  notice,  the  l>ank  is  not  at  liberty 
to  set  off  the  deposit  against  a  debt  due 
it  from  the  depositor.  In  re  Davis,  (W. 
D.  Tex.  1903)  119  Fed.  950,  9  Am. 
Bankr.  Rep.  670;  Farmers,'  etc.,  State 
Bank  v.  Park,  (C.  C.  A.  5th  Cir.  1913) 
209  Fed.  613;  Lynam  v.  Belfast  Nat. 
Bank,    (1904)    98  Me.   448,   57   Atl.    799. 

Depositor  may  set  off  account. —  On 
the  bankruptcy  of  a  banking  partnership, 
a  depositor  having  a  credit  balance  in 
his  account  is  entitled  to  set  off  the  same 
against  a  note  on  which  he  is  indebted 


to  the  bank.  In  re  Shulta,  (W.  D.  N.  Y. 
1904)  132  Fed.  673,  13  Am.  Bankr.  Rep. 
84. 

Deposits  may  he  made  and  accepted  for 
specified  purposes,  not  within  the  gen- 
eral  rule,  whereby  '*  the  bank  becomes 
bailee  of  the  depositor  "  or  trustee  of  the 
fund,  with  title  thereto  remaining  in  the 
depositor  until  the  purpose  of  deposit 
is  discharged;  and  the  relation  thereby 
established  is  not  that  of  debtor  and 
creditor,  although  it  was  not  intended 
that  the  identical  money  so  deposited  was 
to  be  held  for  the  payment.  Continental 
&  C.  T.  A  6.  Bank  v.  Chicago  T.  &  Trust 
Co.,  (C.  C.  A.  7th  Cir.  1912)  199  Fed. 
704.  See  also  Bank  of  Brodhead  r.  Smith, 
(C.   C.  A.  7th   Cir.   1912)    199  Fed.  703. 

Deposit  to  meet  post-dated  check. — 
Where  a  deposit  is  not  made  for  general 
purposes,  but  for  the  purpose  of  meeting 
an  outstanding  post-dated  check  of  the 
bank,  it  is  tantamount  to  a  payment  direct 
to  the  bank,  and  possesses  none  of  the 
elements  of  an  allowable  set-off.  In  re 
Starkweather,  (W.  D.  Mo.  1913)  206  Fed. 
797. 

Payment  to  hank  on  overdue  note. — ^A 
payment  to  a  bank  of  part  of  the  amount 
of  an  overdue  note,  upon  the  threat  of 
the  bank  to  set  off  the  note  against  the 
account  of  the  maker  of  the  note  at  the 
bank,  does  not  constitute  an  allowable 
set-off  within  this  section.  In  re  Stark- 
weather,  (VV.  D.  Mo.  1913)   206  Fed.  797. 

So  also  it  has  been  held  that  where 
a  bank  holding  a  depositor's  notes  accepts 
payment  thereof  by  check  against  the  de- 
posit, within  four  months  of  the  bank- 
ruptcy of  the  depositor  and  with  full 
knowledge  of  his  insolvent  condition,  it 
receives  an  unlawful  preference  and  its 
right  to  set  off  the  notes  is  thereby  for- 
feited and  it  becomes  liable  to  the  trustee 
for  the  amount  of  the  check.  Knoll  r. 
Commercial  Trust  Co.,'  (1915)  249  Pa. 
St.  197,  Ann.  Cas.  1916C  988,  94  Atl. 
750. 

Preferences. —  This  section  does  not  ap- 
ply so  as  to  entitle  a  bank  to  claim  a 
set-off  unless  the  money  is  allowed  to  re- 
main  in  the  account  until  after  bank- 
ruptcy supervenes.  So  in  a  case  where 
the  money  was  actually  drawn  against 
by  check,  and  the  check  handed  over  to 
the  bank  in  payment  of  a  note,  it  was 
held  that  the  money  was  used  to  pay  a 
debt  under  circumstances  that  made  the 
payment  preferential  and  there  was  not  a 
case  of  mutual  accounts  where  one  mav 
be  set  off  against  the  other.  In  re  Na- 
tional Lumber  Co.,  (C.  C.  A.  8d  Cir. 
1914)    212   Fed.  928. 

If  a  bank  has  reasonable  cause  to  be- 
lieve that  payments  made  to  it  will 
effect  a  preference  in  its  favor,  such  pay- 
ments are  voidable  by  the  trustee  and 
not  available  as  set-offs.  In  re  Wright- 
Dana  Hardware  Co.,  (C.  C.  A.  2d  Cir 
1914)    -212  Fed.  397. 


Sec  66a 


BANKRUPTCY 


1145 


.1  depoHt  toith  a  hank  prior  to  the  he- 
ginninff  of  bankruptcy  proceedings  U  not 
such  a  transfer  as  is  unavailable  as  a 
set-off  luiless  it  were  fraudulent  as  against 
creditors  and  hence  not  valid  as  the 
basis  of  any  legal  claim.  In  re  Radley 
Steel  Const.  Co.,  (E.  D.  N.  Y.  1914)  212 
Fed.  462. 

Bank'8  knotoledge  of  insolvency. — ^A. 
bank  may  do  business  in  the  usual  man- 
ner with  one  it  knows  to  be  insolvent 
and  the  mere  fact  of  insolvency  or  mere 
knowledge  of  the  insolvency  of  the  de- 
positor is  not  alone  sufficient  to  deprive 
the  bank  of  its  right  to  a  set-off.  In  re 
Wright-Dana  Hardware  Co.,  (C.  C.  A. 
2d  Cir.   1914)    212  Fed.  397. 

Time  as  of  which  account  is  stated  and 
liquidated.— The  statutory  direction  that 
the  account  shall  be  stated  implies  that 
there  must  be  a  time  when  the  statement 
is  to  be  made,  and  when  a  final  state- 
ment of  an  account  is  made,  the  account 
is  closed  and  all  mutuality  ceases.  This 
time  has  been  fixed  as  the  date  of  filing 
the  petition.  It  follows,  therefore,  that 
a  mutual  account  between  a  bankrupt 
and  his  bank  of  deposit  is  closed  by  op- 
eration of  law  the  moment  the  petition  in 
bankruptcy  is  filed  and  that  any  money 
thereafter  intrusted  by  the  bankrupt  to 
the  bank  is  like  a  deposit  with  another 
person  and  not  subject  to  any  set-off  ex- 
isting before  the  petition  is  filed.  In  re 
Michaelis,  (S.  D.  N.  Y.  1912)  196  Fed. 
718. 

Unpaid  stock  subscriptions  due  an  in- 
solvent corporation  are  not  subjects  of 
Bet-off  against  ordinary  claims  held  by 
the  subscribers  against  the  corporation, 
since  after  a  corporation  becomes  insol- 
vent, any  sum  due  upon  a  stock  subscrip- 
tion is  impressed  with  the  character  of 
a  trust  in  favor  of  all  the  creditors,  ex- 
cept only  such  as  may  have  given  credit 
to  the  company  with  knowledge  of  the 
scheme  of  stock  issue.  In  re  Howe  Mfg. 
Co.,  (W.  D.  Ky.  1912)  193  Fed.  524; 
Kiskadden  v.  Steinle,  (C.  C.  A.  6th  Cir. 
1913)    203  Fed.  376. 

Secured  and  unsecured  debts. — Where 
it  appeared  that  a  creditor  holding  a  se- 
cured note  against  a  bankrupt  and  also 
an  unsecured  note  sold  the  collateral  for 
the  secured  note,  realizing  on  the  sale 
more  than  enough  to  satisfy  such  note, 
it  was  held  that  he  could  set  off  the 
balance  against  the  unsecured  note,  al- 
though in  the  proof  of  claim  no  mention 
was  made  of  any  security  available  for 
any  part  of  the  debt  represented  by  the 
secured  note.  In  re  Searles,  (E.  D.  N. 
V.  1912)    200  Fed.  893. 

Claims  not  due  at  institution  of  pro- 
ceedings.— ^As  claims  maturing  subse- 
quently to  the  filing  of  the  petition  are 
provable  against  the  estate,  they  ncces- 
Harily  are  the  subject  of  set-off  under 
the  provisions  of  section  68.  (xermania 
Sav.  Bank,  etc.,   Co.  t\  Loeb,    (C.   C.   A. 


6th  Cir.  1911)  188  Fed.  285;  Frank  v. 
Mercantile  Nat.  Bank,  (1905)  14  Am. 
Bankr.  Rep.  126,  182  N.  Y.  264,  74  N.  E. 
841;  Morgan  v.  Wordell,  (1901)  6  Am. 
Bankr.  Rep.  167,  178  Mass.  360,  69  N.  E. 
1037,  65  L.  R.  A.  33.  And  see  also  the 
eases  cited,  p.  1143,  to  this  effect,  under 
the  catch  line  Bet-off  between  hank  and 
depositor. 

A  wrongdoer  who  has  misapplied  the 
subject  of  a  trust  is  not  entitled,  either 
under  the  Bankruptcy  Act  or  under  the 
rules  of  equitable  set-off,  to  apply  a  credit 
that  belongs  to  him  in  his  own  right 
in  cancellation  of  his  liability  as  a  fiduci- 
ary. Morris  v.  Windsor  Trust  Co.,  (1914) 
213  N.  Y.  27,  Ann.  Cas.  1916C  972,  106 
N.  E.  753.  See  also  Libby  v,  Hopkins, 
(1881)  104  U.  S.  303,  26  U.  S.  (L.  ed.) 
769,  a  leading  case  decided  under  a  sim- 
ilar section  of  the  Act  of  1867,  wherein 
the  court  ruled  that  there  can  be  no  set- 
off of  claims  and  liabilities  held  in  in- 
consistent relations  and  that  one  holding 
a  pledge  in  trust  for  a  bankrupt  cannot 
convert  it  and  offset  a  debt  that  belongs 
to  him  in  his  own  right. 

Right  and  duty  of  trustee  to  claim  set- 
off.—  If  a  claimant  is  indebted  to  the 
estate,  such  debt  is  an  asset  of  the  estate, 
and  it  is  the  duty  of  the  trustee  to  inter- 
pose the  same  as  a  set-off  or  counterclaim. 
In  re  Royce  Dry  Goods  Co.,  (W.  D.  Mo. 
1904)  133  Fed.  100,  13  Am.  Bankr.  Rep. 
258. 

A  trustee  in  bankruptcy  may  set  up,  as 
a  set-off  against  a  claim  filed  by  a  cred- 
itor, a  claim  for  unliquidated  damages 
existing  in  favor  of  the  bankrupt  against 
such  creditor  which  passed  to  the  trustee, 
and  which  imder  the  law  of  the  state  the 
bankrupt,  but  for  his  bankruptcy,  might 
have  pleaded  as  a  counterclaim  in  an  ac- 
tion by  the  creditor;  and  the  trustee 
may  have  such  claim  liquidated  by  the 
referee,  imless  some  other  mode  of  liqui- 
dation is  directed.  In  re  Harper,  (N.  D. 
N.  Y.  1910)  176  Fed.  412,  23  Am.  Bankr. 
Rep.  918. 

And  where*  a  creditor  of  a  corporation 
is  also  a  subscriber  for  its  corporate  stock, 
and  his  subscription  has  not  been  fully 
paid,  he  will  not  be  allowed  to  prove  his 
claim  against  the  estate  of  the  corpora- 
tion in  bankruptcy  until  he  has  paid  the 
balance  remaining  due  on  his  subscrip- 
tion. In  re  Wiener,  etc.,  Shoe  Co.,  (E. 
D.  Pa.  1899)  96  Fed.  949,  3  Am.  Bankr. 
Rep.    200. 

Burden  of  proof, — ^Where  the  debt  of 
a  creditor  against  the  estate  of  a  bank- 
rupt has  been  duly  proved,  the  burden 
of  proof  rests  upon  the  trustee  to  e^tab* 
lish  a  set-off  pleaded  by  nim.  In  re 
Harper,  (X.  D.  N.  Y.  1910)  175  Fed. 
412,  23  Am.  Bankr.  Rep.  918. 

Claim  of  set-off  as  consent  to  jurisdic^ 
tion. — Where  a  creditor  of  h  bankrupt, 
who    was   also   a   director,   on    filing   his 
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claim,  sought  to  set  off  his  own  indebted- 
ness as  a  credit  thereon,  and  went  to  trial 
on  such  issue,  he  thereby  gave  his  "  con- 
Bent,"  within  the  meaning  of  section  236, 
that  the  court  of  bankruptcy  should  de- 
termine the  amount  due  from  him  and 
enter  judgment  therefor  on  the  disallow- 
ance of  the  set-off  claimed.  In  re  White, 
(C.  C.  A.  7th  Cir.  1910)  177  Fed.  194, 
24  Am.  Bankr.  Rep.  197. 

Wairer  of  claim  of  set-off. — A  creditor 
who  takes  his  composition  dividend  after 
the  composition  is  finally  passed  over  his 
objections,  making  no  attempt  to  have 
mutual  claims  adjusted  and  set  off, 
thereby  waives  his  claim  of  set-off;  there 
being  no  evidence  that  he  receives  the 
amount  under  protest  or  by  mistake  or 
under  any  other  circumstances  which  vrill 
entitle  him  to  a  hearing  or  readjust- 
ment. Cumberland  Glass  Mfg.  Co.  v,  De. 
Witt,  (1916)  237  U.  S.  447,  36  S.  Ct. 
636,  69  U.  S.  (L.  ed.)  1042,  affirming 
(1913)  120  Md.  381,  87  Atl.  927,  Ann. 
Cas.  1915A  702. 

Under  earlier  Bankruptcy  Acts,  the 
right  to  set-offs  given  by  provieione 
analogous  to  those  in  the  present  Act  was 
discussed    in   Libby   v»   Hopkins,    (1881) 


104  U.  S.  303,  26  U.  S.  (L.  ed.)  769; 
Sawyer  v.  Hoag,  (1873)  17  Wall.  610,  21 
U.  S.  (L.  ed.)  731;  Gray  v.  Rollo,  (1873) 
18  Wall.  629,  21  U.  S.  (L.  ed.)  927; 
Tucker  v,  Oxley,  (1809)  6  Cranch  34,  3 
U.  S.   (L.  ed.)    29;  Ex  p,  Caylus,   (1871) 

1  Lowell    (U.  S.)    560;  Re  Lane,    (1874) 

2  Lowell  (U.  S.)  305;  Catlin  v.  Foster, 
(1870)  1  Sawy.  (U.  S.)  37;  Llovd  v. 
Turner,  (1879)  5  Sawy.  (U.  S.)  463; 
Wilson  V.  National  Bank,  (1880)  1  Mc- 
Crary  (U.  S.)  638;  Drake  i;.  Rollo,  (1872) 

3  Bias.  (U.  S.)  273;  Scammon  v.  Kim- 
ball, (1873)  5  Bus.  (U.  S.)  431;  Marks 
17.  Barker,  (1804)  1  Wash.  (U.  S.)  178; 
Hitchcock  17.  Rollo,  (1872)  3  Biss.  (U.  S.) 
276;  In  re  Voetter,  (1880)  4  Fed.  632; 
Ea  p.  Whiting,  (1876)  14  Nat.  Bankr. 
Reg.  307;  Fleming  v.  Andrews,  (1880) 
3  Fed.  632;  In  re  City  Bank,  (1873)  6 
Nat.  Bankr.  Reg.  71;  In  re  Famsworth, 
(1873)  14  Nat.  Bankr.  Reg.  148;  Rollins 
17.  Twitchell,  (1876)  14  Nat.  Bankr.  Reg. 
201;  In  re  Catlin,  3  Nat.  Bankr.  Reg. 
646;  Cosgrove  17.  Cosby,  (1882)  86  Ind. 
611;  Murray  i;.  Riggs,  (1818)  16  Johns. 
(N.  Y.)  571;  Smith  17.  Brinckerhoff, 
(1860)  8  Barb.  (N.  Y.)  619;  Goodrich 
17.  Dobson,  (1876)   43  Conn.  676. 


h  [When  not  allowed.]  A  set-off  or  counterclaim  shall  not  be  allowed  in 
favor  of  any  debtor  of  the  bankrupt  which  [  (1898)  30  Stat.  L,  565J\ 

(1)  [Debts  not  provable.]  is  not  provable  against  the  estate;  or  [{1898) 
30  Stat.  L.  565.] 


Unprovable  claims  may  not  be  set  off. 

—An  indebtedness  which  is  not'  provable 
against  the  bankrupt's  estate  may  not, 
under  the  statutory  inhibition,  be  allowed 
as  a  set-off  in  the  bankruptcy  proceed- 
ings. In  re  Bingham,  (D.  C.  Vt.  1899) 
94  Fed.  796,  2  Am.  Bankr.  Kep.  223;  In 
re  Philip  Semmer  Glass  Co.,  (0.  0.  A. 
2d  Cir.  1905)  135  Fed.  77,  14  Am.  Bankr. 
Rep.  25;  In  re  Becker,  (M.  D.  Pa.  1906) 
139  Fed.  366,  16  Am.  Bankr.  Rep.  228. 
And  as  to  what  constitutes  -provable  debta 
see  the  annotation  under  section  63  a  and  5. 

Unliquidated  claim. —  Section  685  (1) 
does  not  prevent  a  set-off  of  a  claim  which 
was  liquidated  at  the  later  moment 
merely  because,  for  some  reason,  it  did 
not  admit  of  proof  when  the  proceedings 
were  commenced.  Morgan  v.  Wordell, 
(15)01)  6  Am.  Bankr.  Rep.  167,  178  Mass. 
350,  59  N.  E.  1037,  55  L.  R.  A.   33. 

But  an  unliquidated  claim,  of  such  a 
nature  as  not  to  be  provable  in  bank- 
ruptcy, cannot  be  used  as  a  set-off  under 


section  68.  In  re  Becker,  (M.  D.  Pa. 
1905)  139  Fed.  366,  15  Am.  Bankr.  Rep. 
228.  And  see  the  annotation  under  sec- 
tion 63&,  as  to  the  provability  of  unliqui- 
dated claims. 

Failure  to  prove  claim  does  not  prevent 
its  use  as  set-off^ — Section  67n,  limiting 
the  time  for  proving  claims  to  one  year, 
has  reference  to  the  bankruptcy  proceed- 
ings alone;  and  if  the  claim  of  a  creditor, 
who  is  also  a  debtor  of  the  estate,  is  one 
provable  in  its  nature,  the  fact  that  he 
has  not  proved  it  within  the  year  does 
not  affect  his  right  to  plead  it  as  a  set- 
off or  counterclaim,  in  an  action  by  the 
trustee  to  recover  his  indebtedness  to  the 
estate,  as  a  claim  "  provable  against  the 
estate  "  within  the  meaning  of  section  68&. 
Norfolk,  etc.,  R.  Co.  i;.  Graham,  (C.  C. 
A.  4th  Cir.  1906)  146  Fed.  809,  16  Am. 
Bankr.  Rep.  615.  See  also  Morgan  v. 
V\;^ordell,  (1901)  6  Am.  Bankr.  Rep.  167, 
178  Mase.  360,  69  N.  £.  1037,  66  L.  R.  A. 
33. 


(2)  [Purchase  or  transfer  for  purpose  of  set-off.]  was  purchased  by  or 
transferred  to  him  after  the  filing  of  the  petition,  or  within  four  months 
before  such  filing,  with  a  view  to  such  use  and  with  knowledge  or  notice 
that  such  bankrupt  was  insolvent,  or  had  committed  an  act  of  bankruptcy. 
[  (1898)  30  Stat.  L.  565.] 
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Claims  procured  for  purpose  of  set-off. 
— ^A  set-off  will  not  be  allowed  to  one  who, 
with  knowledge  of  the  bankrupt's  insol- 
vency, purchases  claims  against  such 
bankrupt  with  a  view  to  using  the  same, 
by  way  of  payment  or  set-off,  so  as  to 
obtain  an  advantage  over  other  creditors. 
Western  Tie,  etc.,  Co.  v.  Brown,  (1905) 
196  U.  S.  502,  25  S.  Ct.  ^39,  49  U.  S. 
(L.  ed.)  571,  13  Am.  Bankr.  Rep.  447. 
See  also  In  re  Shults,  (W.  D.  N.  Y.  1905) 
135  Fed.   623,    14  Am.   Bankr.  Rep.   378. 

Thus  where  an  indorser  of  a  banKrupt's 
paper  took  it  up  within  four  months  prior 
to  bankruptcy,  knowing  that  the  bank- 


rupt was  insolvent,  and  for  the  purpose 
of  setting  it  off  against  its  debt  to  the 
bankrupt,  it  was  held  that  such  paper 
was  not  available  as  a  set-off  against  the 
bankrupt's  trustee.  Mason  v.  National 
Herkimer  County  Bank,  (C.  C.  A.  2d 
Cir.  1909)  172  Fed.  529,  22  Am.  Bankr. 
Rep.  733. 

Claims  based  on  preferences.— Where  a 
claim  for  which  the  right  of  set-off  is 
sought  is  based  upon  a  preference,  wliicli 
is  voidable  under  section  60&,  it  will  not 
be  allowed.  In  re  Shults,  (W.  D.  N.  Y. 
1904)  132  Fed.  573,  13  Am.  Bankr.  Rep. 
84. 


Sec.  69.  Possession  op  Propbbtt. —  a  A  judge  may,  upon  satisfactory 
proof,  by  affidavit,  that  a  bankrupt  against  whom  an  involuntary  petition 
has  been  filed  and  is  pending  has  committed  an  act  of  bankruptcy,  or  has 
neglected  or  is  neglecting,  or  is  about  to  so  neglect  his  property  that  it  has 
thereby  deteriorated  or  is  thereby  deteriorating  or  is  about  thereby  to  deteri- 
orate in  value,  issue  a  warrant  to  the  marshal  to  seize  and  hold  it  subject 
to  further  orders.  Before  such  warrant  is  issued  the  petitioners  applying 
therefor  shall  enter  into  a  bond  in  such  an  amount  as  the  judge  shall  fix, 
with  such  sureties  as  he  shall  approve,  conditioned  to  indemnify  such  bank- 
rupt for  such  damages  as  he  shall  sustain  in  the  event  such  seizure  shall 
prove  to  have  been  wrongfully  obtained.  Such  property  shall  be  released, 
if  such  bankrupt  shall  give  bond  in  a  sum  which  shall  be  fixed  by  the  judge, 
with  such,  sureties  as  he  shall  approve,  conditioned  to  turn  over  such  prop- 
erty, or  pay  the  value  thereof  in  money  to  the  trustee,  in  the  event  he  is 
adjudged  a  bankrupt  pursuant  to  such  petition.   [  (1898)  30  Stat.  L,  565.] 


As  to 
Appointment  of  receiver  or  marshal 
to  take  possession  of  assets,  see  sec- 
tion 2  (3). 
Bond  required,  etc.,  see  section  3e. 

Duty  to  seize  property. —  It  is  the  duty 
of  the  court  on  its  own  motion,  in  a 
proper  case,  to  take  actual  possession  and 
custody  of  the  bankrupt's  estate,  either 
through  a  receiver  or  by  a  direction  to 
the  marshal.  In  re  Abrahamson,  i.N.  D. 
N.  Y.  1898)  1  Am.  Bankr.  Rep.  4^^.  See 
also  Davis  v.  Bohle,  (8th  Cir.  1899)  92 
Fed.  326,  34  C.  C.  A.  372. 

Wherever  it  appears  that  it  is  neces- 
sary for  the  preservation  of  the  property 
claimed  to  be  a  part  of  the  bankrupt's 
estate,  after  a  petition  in  bankruptcy  has 
been  filed,  that  the  court  should  take  pos- 
session of  the  same,  pending  the  adjudi- 
cation of  title,  it  is  within  the  jurisdiction 
of  the  court  to  order  the  marshal  or  a 
custodian  to  take  possession  of  such 
property;  and  wherever  the  petition,  duly 
verified,  avers  that  the  alleged  baoJcrupt 
has  transferred  his  property  for  the  pur- 
pose of  hindering,  delaying,  and  defraud- 
ing creditors,  and  sets  forth  facts  tending 
to  show  that  tlie  transfer  is  null  and 
void  under  the  Bankruptcy  Act,  and  that 
the  party  in  possession  is  financially  ir- 
responsible, and  that  there  is  danger  that 


goods  alleged  to  belong  to  the  bankrupt 
will  be  lost  to  his  estate  without  the 
interposition  of  the  court,  such  court 
has  the  power,  and  it  was  its  duty,  to 
lay  its  hand  upon  the  property  and  hold 
the  same  until  the  claims  thereto  or  rights 
therein  can  be  determined.  The  object  of 
the  Bankruptcy  Law,  which  is  to  have  the 
property  of  the  bankrupt  equally  dis- 
tributed among  his  creditors,  would  be 
entirely  defeated  if  in  such  a  case  the 
court  was  compelled  to  wait  for  the  ap- 
pointment of  a  trustee  to  bring  a  suit  to 
recover  such  property,  for  by  the  time 
such  suit  could  be  determined  the  prop- 
erty in  the  hands  of  an  irresponsible 
person  might  have  been  entirely  dis- 
sipated. But  the  power  to  make  such 
seizure  should  not  be  lightly  exercised, 
or  abused,  so  as  needlessly  to  oppress  or 
injure  those  who  claim  title;  and  in  all 
cases  creditors  who  pray  for  such  an  order 
of  seizure  should  be  required  to  give  bond 
to  indemnify  the  party  injured,  in  the 
event  that  it  should  be  determined  there- 
after that  the  party  in  whose  poBsession 
the  goods  are  is  lawfully  the  owner 
thereof.  In  re  Knopf,  (D.  C.  S.  C.  1906) 
144  Fed.  245,  16  Am.  Bankr.  Rep.  432. 
It  is  not  necessary  to  allege  that  prop- 
erty to  be  seized  is  not  exempt  from 
seizure.    HofTschlaeger  Go.  v.  Young  Nap. 
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(D.  C.  Hawaii  1904)  12  Am.  Bankr.  Rep. 
510. 

After  adjudication  of  volUDtary  bank- 
ruptcy, an  application  by  creditors,  in 
which  the  bankrupt  unites,  to  appoint  a 
receiver  or  custodian  to  preserve  the 
assets  of  the  estate,  otherwise  wholly 
unprotected,  will  usually  be  granted, 
especially  in  the  absence  of  any  charge 
of  fraud  or  collusion,  and  where  the  cred- 
itors and  other  persons  interested  make 
no  objection  whatever.  In  re  Huddleston, 
(S.  D.  Ga.  1908)  167  Fed.  428,  21  Am. 
Bankr.  Rep.  669. 

Application  for  warrant. —  The  petition 
in  involuntary  bankruptcy  and  the  ap- 
plication for  a  warrant  to  the  marshal 
under  this  section  "  ought  to  be  separated 
in  practice,  whether  it  is  required  by  the 
statute  or  not,"  and  the  affidavits  in  sup- 
port of  the  application  must  be  as  specific 
as  possible  in  their  statements  of  all  the 
essential  faets,  such  as  the  neglect  of  his 
property  by  the  bankrupt,  his  insolvency, 
and  the  alleged  acts  of  bankruptcy.  In 
re  Kelly,  (W.  D.  Tenn.  1899)  91  Fed. 
504,  1  Am.  Bankr.  Rep.  306,  where  in  a 
footnote  at  p.  507  will  be  found  a  form 
of  affidavit  prescribed  by  the  court  to 
govern  proceedings  in  the  future. 

Statutory  requirements  must  be  com- 
plied with.— A  warrant  will  not  be  issued, 
under  section  69,  excepting  where  the 
statutory  requirements  are  strictly  com- 
plied with.  Thus  it  has  been  held  that 
the  statute  does  not  authorize  the  court 
to  issue  a  warrant  for  the  seizure  of  an 
alleged  bankrupt.'s  property,  against  whom 
an  involuntary  petition  is  pending,  on  the 
application  of  the  petitioning  creditors, 
merely  supported  by  the  affidavit  of  the 
bankrupt,  averring  that  he  waives  proof 
showing  that  he  has  committed  an  act  of 
bankruptcy,  that  he  has  neglected  his 
property  and  that  it  has  thereby  de- 
teriorated in  value,  and  that  he  waives 
the  giving  of  the  required  bond,  and  that 
he  agrees  that  the  warrant  may  issue. 
In  re  Sarsar,  (W.  D.  Tenn.  1903)  120 
Fed.  40,  9  Am.  Bankr.  Rep.  576. 

The  purpose  of  requiring  a  bond,  either 
under  section  Se  or  under  section  69,  is  to 
indemnify  the  alleged  bankrupt  before  his 
property  may  be  taken  from  his  possession 
by  petitioning  creditors  prior  to  an  adju- 
dication of  bankruptcy.  In  re  Raff,  (C. 
C.  A.  2d  Cir.  1905)    135  Fed.  742. 

Property  in  possession  of  adverse 
claimant. —  Section  69  does  not  authorize 
the  court  to  issue  a  w^arrant  to  the 
marshal  to  take  property  away  from  the 
possession  of  a  third  party  who  holds  it 
under  a  bona  fide  claim  of  right  or  title. 
In  re  Rockwood,  (N.  D.  la.  1899)  91  Fed. 
363,  1  Am.  Bankr.  Rep.  272;  In  re  Kelly, 
(W.  D.  Tenn.  1899)  91  Fed.  504,  1  Am. 
Bankr.  Rep.  306;  In  re  Ward,  (D.  0. 
Mass.  1900)  104  Fed.  985,  5  Am.  Bankr. 
Rep.  215;  In  re  Bender,  (W.  D.  Ark. 
1901)    106  Fed.  873,  5  Am.  Bankr.  Rep. 


632;  In  re  Andre,  (2d  Cir.  1905)  135 
Fed.  736,  68  C.  C.  A.  374,  13  Am.  Bankr. 
Rep.   132. 

Thus  in  In  re  Kelly,  (W.  D.  Tenn.  1899) 
91  Fed.  504,  1  Am.  Bankr.  Rep.  306,  it 
was  said  that  section  69  was  not  designed 
as  a  general  grab-all  attachment  proceed- 
ing, nor  a  statutory  remedy  for  the 
seizure  of  property  fraudulently  conveyed 
by  an  all^^d  insolvent  debtor,  nor  is  it 
in  any  sense  to  be  made  a  summary  pro- 
ceeding against  anybody  but  the  alleged 
bankrupt,  nor  against  any  property  ex- 
cept that  which  is  in  his  own  hands  or 
those  of  his  acknowledged  agents. 

It  has  also  been  held  that  it  is  error 
for  a  court  of  bankruptcy  to  appoint  a 
receiver  to  take  possession  of  property, 
and  to  make  a  summary  order  for  the 
sale  thereof,  without  the  consent  of  an 
adverse  claimant  who  is  in  actual  posses- 
sion of  such  property  claiming  it  as 
owner.  Beach  v,  Macon  Grocery  Oo.,  (G. 
C.  A.  5th  Cir.  1902)  116  Fed.  143,  8  Am. 
Bankr.  Rep.  751. 

The  amendment  of  section  23  by  the 
Act  of  Feb.  5,  1903,  does  not  affect  the 
original  meaning  of  section  69,  nor  enlarge 
its  scope  so  as  to  authorize  a  court  of 
bankruptcy  to  make  a  smnmary  order 
directing  the  transfer  of  property  in  the 
possession  of  a  bona  fide  adverse  claim- 
ant. In  re  Andre,  (2d  Cir.  1905)  135 
Fed.  736,  68  C.  C.  A.  374,  13  Am.  Bankr. 
Rep.    132. 

l?he  mere  filing  of  a  petition  does  not 
give  the  Bankruptcy  Court  constructive 
possession  of  property  held  under  an  ad- 
verse claim;  and  such  a  claimant  cannot 
be  simimarily  deprived  of  his  possession 
by  the  trustee  in  bankruptcy  of  an  alleged 
•owner.  Morning  Tel.  Pub.  Oo.  v.  S.  B. 
Hutchinson  Co.,  (Mich.  1906)  17  Am. 
Bankr.  Rep.  425. 

But  see  In  re  Elnopf,  (I>.  C.  8.  C. 
1906)  144  Fed.  245,  16  Am.  Bankr.  Rep. 
432,  wherein  it  was  held  tliat  whenever, 
after  the  filing  of  a  petition  in  bank- 
ruptcy, it  appears  to  be  necessary  for  the 
preservation  of  property  claimed  to  be  a 
part  of  the  bankrupt's  estate,  it  is  within 
the  jurisdiction  of  the  court  to  order  the 
marshal,  or  a  custodian,  to  take  posses- 
sion of  such  property,  although  in  pos- 
session of  an  adverse  claimant,  pending 
the  adjudication  of  title;  such  proceeding 
being  one  in  bankruptcy,  and  not  a  con- 
troversy at  law  or  in  equity. 

But  where  the  possession  of  an  adverse 
claimant  was  acquired  subsequent  to  the 
filing  of  the  petition  in  bankruptcy  the 
property  may  be  seized  under  an  order  of 
court.  Thus  in  Bryan  v.  Bernheimer, 
(1901)  181  U.  S.  188,  21  S.  Ct.  557,  45 
U.  S.  (L.  ed.)  814,  5  Am.  Bankr.  Rep. 
623,  it  was  held  that  a  court  of  bank- 
ruptcy has  authority,  after  the  adjudica- 
tion, to  order  the  marshal  or  receiver  to 
take   possession    of   the   property   of   the 
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bankrupt  from  a  third  party  who  ac- 
quired his  possession  and  alleged  right 
tliereto  after  the  filing  of  the  petition, 
and  before  the  adjudication  of  bankruptcy. 
In  re  Moody,  (N.  D.  la.  1904)  131  Fed. 
525,  12  Am.  Bankr.  Rep.  718. 

Determination  of  adverse  daim. — ^In  the 
case  of  In  re  Young,  (C.  C.  A.  8th  Cir. 
1901)  111  Fed.  158,  7  Am.  Bankr.  Rep. 
14,  it  was  said  that  when  third  parties 
claim  title  to  property  which  has  been 
seized  b^  the  marshal  under  a  warrant, 
as  fornung  part  of  a  bankrupt's  estate, 
it  will  sometimes  be  found  most  con- 
venient to  settle  the  controversy  sum- 
marily on  a  mere  motion  filed  in  the 
bankruptcy  proceedings;  but  in  other 
cases,  where  the  claimant's  right  depends 
upon  a  decision  of  contested  issues  of  fact 
or  disputable  questions  of  law,  it  will  be 
found  most  expedient  to  require  the  con- 
troversy to  be  determined  by  a  plenary 
action  either  in  the  Bankruptcy  Court  or 
in  some  other  court  of  competent  jurisdic- 
tion. As  such  controversies  arise  the 
Bankruptcy  Courts  can  best  determine 
how  the  issues  involved  can  be  tried  with 
least  delay,  inconvenience,  and  expense, 
and  with  the  greatest  assurance  of  reach- 
ing a  correct  result.  Therefore  they 
should  be  allowed  to  direct  the  course  of 
procedure  in  such  cases,  and  orders  made 
in  that  behalf  should  not  be  disturbed 
unless  the  case  discloses  a  clear  abuse  of 
this   discretionary   power. 

Thus  where  a  marshal  took  possession 
of  property  which  he  found  in  the  bank- 
rupt's possession,  and  which  was  surren- 
dered to  him  by  the  bankrupt  as  his  own, 
it  was  held  that  there  was  no  error  in 
refusing,  on  a  mere  motion,  to  order  such 
property  returned  to  a  mortgagee,  upon  his 
claim  that  he  was  legally  in  possession 
under  his  mortgage  when  it  was  seized, 
the  validity  of  his  mortgage  being  denied 
by  creditors;  and  that  the  court  acted 
within  its  discretion  in  requiring  such 
claimant  to  assert  his  rights  by  a  plenary 
action  in  which  they  could  be  more  prop- 
erly tried  and  determined.  And  see  to 
the  same  effect  In  re  Bender,  (W.  D.  Ark. 
1901)  106  Fed.  873,  6  Am.  Bankr.  Rep. 
632.  See  also  In  re  Radley  JSteel  Const. 
Co.,  (E.  D.  N.  Y.  1914)  212  Fed.  462; 
In  re  Lummus,  (N.  D.  Ga.  1913)  214 
Fed.   891. 

Summary  determination, — ^Although  sec- 
tion 69  extends  only  to  the  taking  custody 
of  property  belonging  to  the  bankrupt,  or 
which  is  in  his  possession,  or  that  of  a 
third  person  as  his  bailee  or  agent,  and 
not  to  property  in  the  possession  of  an 
adverse  claimant,  this  power,  nevertheless, 
confers  jurisdiction  upon  the  Bankruptcy 
Court  to  ascertain  whether  the  property 
is  in  the  possession  of  the  bankrupt,  or 
his  hailee  or  agent,  or  whether  it  is  in 
the  possession  of  an  adverse  claimant,  and 
to  institute  and  entertain  an  appropriate 
proceeding   for   that   purpose;    and   such 


proceeding  must  necessarily  be  a  summary 
one  because,  as  no  trustee  has  been  ap- 
pointed, there  is  no  person  to  represent 
the  estate  as  a  party  to  a  formal  suit. 
In  re  Andre,  (2d  Cir.  1905)  135  Fed. 
736,  68  C.  C.  A.  374,  13  Am.  Bankr.  Rep. 
132.  And  see  to  the  same  effect  In  r4 
Rochford,  (C.  C.  A.  8th  Cir.  1903)  124 
Fed.  182. 

But  it  is  the  duty  of  all  courts  to  see 
that  such  process  as  they  may  issue  di- 
recting the  seizure  of  property  is  not 
abused  or  so  executed  as  to  needlessly 
oppress  or  injure  third  persons  who  are 
strangers  to  the  litigation.  Ordinarily 
they  should  act  with  as  much  expedition 
as  possible  when  complaint  is  made  that 
under  color  of  process  the  rights  of  third 
parties  have  been  invaded.  In  re  Young, 
(C.  C.  A.  8th  Cir.  1901)  111  Fed.  158, 
7  Am.  Bankr.  Rep.   14. 

Interference  with  property  restrained. 
—  Where  property,  claimed  to  belong  to 
one  against  whom  an  involuntary  petition 
in  bankruptcy  is  filed,  is  also  claimed  by 
a  third  person  who  is  about  to  remove  it, 
the  court,  on  petition  of  the  creditors, 
will  restrain  such  third  person  from 
removing  such  property  or  making  any 
change  therein.  In  re  Smith,  (N.  D.  Ga. 
1902)  113  Fed.  993,  8  Am.  Bankr.  Rep. 
55,  relying  on  Bryan  v,  Bernheimer, 
(1901)  181  U.  S.  188.  21  S.  a.  557,  45 
U.  8.  (L.  ed.)  814,  5  Am.  Bankr.  Rep. 
628.  And  see  also  the  annotation  under 
section  llck 

And  where  an  ancillary  receiver  was 
properly  appointed  in  bankruptcy  proceed- 
ings, it  was  held  that  the  property  in  his 
hands,  as  such  receiver,  was  in  custodia 
legiSf  and  was  not  subject  to  attachment. 
In  re  John  L.  Nelson,  etc.,  Co.,  (S.  D. 
N.  Y.  1907)  149  Fed.  590,  18  Am.  Bankr. 
Rep.  66. 

So,  also,  it  has  been  held  that  after  an 
adjudication  in  bankruptcy  an  action  of 
replevin  in  a  state  court  cannot  be  com- 
menced and  maintained  against  the  bank- 
rupt to  recover  property  in  the  possession 
of  and  claimed  by  the  bankrupt  at  the 
time  of  that  adjudication,  and  in  the 
possession  of  a  referee  in  bankruptcy  at 
the  time  when  the  action  of  replevin  was 
begun.  White  v.  Schloerb,  (1900)  178 
U.  S.  642,  20  S.  Ct.  1007,  44  U.  S.  (L.  ed.) 
1183,  4  Am.  Bankr.  Rep.  178. 

But  see  In  re  Ward,  (D.  C.  Mass.  1900) 
104  Fed.  985,  5  Am.  Bankr.  Rep.  215 
wherein  it  was  held  that  the  court  had  no 
power  to  enjoin  a  third  party  from  dis- 
posing of  property  in  his  possession  and 
claimed  by  him  adversely  to  the  bankrupt. 

The  words  ''wrongfully  obtained"  in 
this  section  include  the  securing  of  an 
order  of  seizure  of  property  when  there- 
after the  petition  shall  be  dismissed.  T.  E. 
Hill  Co.  V.  United  States  Fidelity,  etc., 
Co.,    (1911)    250  m.  242,   95  N.  £.   150. 
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Sec.  70.  Title  to  Propebty.—  a  [Vested  in  tnutee.]  The  trustee  of  the 
estate  of  a  bankrupt,  upon  his  appointment  and  qualification,  and  his  suc- 
cessor or  successors,  if  he  shall  have  one  or  more,  upon  his  or  their  appoint- 
ment and  qualification,  shall  in  turn  be  vested  by  operation  of  law  with  the 
title  of  the  bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt,  except  in 
so  far  as  it  is  to  property  which  is  exempt,  to  aU  [  (1898)  30  Stat,  L.  565,] 


As  to 

Dower  rights,  see  section  8a. 
Duty  of  trustee  to  collect  assets, 

section  47o    (2). 
Recovery  of  voidable  preferences,  see 

section   605. 
Recovery    of    property    fraudulently 

transferred,    see    section    67c,    and 

subdivision  e  of  this  section  70. 

I.  What    constitutes  "property,"  1160. 
II.  Nature  of  trustee's  title,  1161. 

III.  Time  when  title  passes,  1164. 

IV.  Condition    of    title    after    petition 

filed,    but    before    appointment    of 
trustee,  1158. 
V.  Burdensome  property,  1160. 
VI.  Exempt  property,   1162. 
VII.  Reclamation  proceedings,  1166. 

I.  What  Constitutes  **  Propbrtt." 
''Title  to  property"  is  the  enacted 
caption  of  section  70.  The  word  "prop- 
erty" appears  several  times  in  the  sec- 
tion, and  is  the  leadintr  word  in  section 
70o    (6). 

"  It  is  impossible  to  give  any  categorical 
definition  to  the  word  *  property/  nor  can 
we  attach  to  it  in  certain  relations  the 
limitations  which   would  attach  to  it  in 
others.     This   will   be   obvious   on   exam- 
ining the   article   about  property   in   the 
several    editions    of    Bouvier's    Law    Dic- 
tionary.    The  same  is  equally  obvious  on 
an   examination   of  tlie   definitions   given 
to  the  word  in  the  standard  dictionaries 
of   the   English    language.      All   that  can 
be    said   positively   in    reference   to    it   is 
that,   when   found   in   a  statute  like  the 
Bankrupt  Act,  it  is  not  to  be  cconstrued 
ill  any  loose,  popular  sense,  but  with  re- 
gard to  the  limitations  which  the  law  at- 
taches  to    it.      Fisher   v.   Cushman,    (1st 
Cir.  1900)    103  Fed.  860,  43  C.  C.  A.  381, 
51    L.   R.   A.   292,   holding  that,   since   a 
mere  license   to    sell  liquor  represents   a 
police    regulation,    and    may    be    revoked 
without      compensation      by      legislation 
touching  the  public   interests,  because  it 
represents    no    vested    right,    the    license 
cannot  be  regarded  as  property  of  itself; 
but    tlie    pecuniary    interest    or    capital 
which   the   license   represents,   and   which 
may    customarily    be    made    available,    is 
property  which  the  bankrupt  is  bound  to 
assist   in    realizing   for   his  creditors,   so 
long    as    he    can    render    practical    aid 
thereto    by    merely    giving   his    signature 
to  a  transfer  of  the  license.     See  further 
as  to  licenses  division  X  in  the  note  to 
section  70a    (5),  infra,  p.  1193. 

*'The    term    'property'    used    in    the 
Bankruptcy  Act,  is  of  the  broadest  pos- 


sible signification,  embracing  everything 
that  has  exchangeable  value,  or  goes  to 
make  up  a  man's  wealth  —  every  interest 
or  estate  which  the  law  regards  of  suf- 
ficient value  for  judici^il  recognition." 
Earle  v.  Maxwell,  (1910)  86  S.  C.  1,  67 
S.  E.  962,  138  A.  S.  R.  1012. 

"Courts  should  not  he  swift  to  find 
reasons  why  creditors  should  not  receive 
the  benefit  of  all  a  bankrupt's  assets." 
In  re  Wright,  (2d  Cir.  1907)  157  Fed. 
644,  85  C.  C.  A.  206,  18  L.  R.  A.  (N.  S.) 
193. 

"Money  is  one  form  of  property,  and 
as  such  should  be  transferred  to  the  trus- 
tee by  the  bankrupt."  Bristol  v.  Mills, 
(1900)  14  Pa.  Super.  Ct.  107;  Landry  r. 
Andrews,  (1901)  22  R.  I.  597,  where  the 
court  said :  "  The  word  *  property '  is  evi- 
dently used  as  a  generic  term,  intended  to 
include  money  as  the  readiest  and  most 
valuable  form  of  property,  since  it  is  the 
product  of  all  kinds  of  property  reduced 
to  its  standard  of  value."  See  also  In  re 
Tudor,   (1900)    100  Fed.  796. 

Interest  in  joint  adventure. —  The  in- 
terest of  a  hwnlcrupt  in  a  stock  pool  to 
advance  the  market  in  a  certain  stock 
and  then  sell  to  the  public,  constitutes 
"property"  within  the  meaning  of  the 
Bankruptcy  Act.  In  re  Lathrop,  (S.  D. 
N.  Y.  1910)    184  Fed.  534. 

"That  the  words  'property  of  the 
bankrupt'  mean  only  the  property  to 
which  the  bankrupt  is  beneficially  en- 
titled, and  do  not  include  property  to 
which  he  has  only  a  bare  l^al  title,  is 
perhaps  justified  by  our  decision  in 
Hewit  V.  Berlin  Mach.  Works,  (1904) 
194  U.  S.  296,  24  S.  Ct.  690,  48  U.  S. 
(L.  ed.)  986."  Baltimore  First  Nat, 
Bank  i;.  Staake,  (1906)  202  U.  S.  141, 
26  S.  Ct.  680,  50  U.  S.  (L.  ed.)  967. 

Nonenumerated  vested  interests. — "The 
Bankruptcy  Act  cannot  be  construed  so 
narrowlv  as  to  exclude  anv  vested  in- 
terest  constituting  an  asset  available  to 
creditors,  merely  on  the  ground  that  this 
asset  is  not  expressly  enumerated  in  sec- 
tion 70.  Other  provisions  of  the  Bank- 
rupt Act  show  that  the  Act  is  designed 
to  cover  all  the  property  and  estate  of 
the  bankrupt  and  all  assets  that  can  in 
any  manner  be  legally  made  available 
for  the  payment  of  his  debts,  and  to  dis- 
tribute all  those  assets  equally  among  his 
creditors."  In  re  Baudouine,  (1899)  96 
Fed.  536. 

"The  debtor's  right  to  earn  wagies  in 
the  future  and  to  dispose  of  the  fruits  of 
his  labor  is  not  'property'  in  any  senie 
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in  which  the  bankruptcy  statute  uses  the 
term,  but  constitute  rather  rights  and 
privileges  which  go  to  make  up  a  man's 
liberty  and  freedom."  In  re  Home  Dis- 
count Co.,  (N.  D.  Ala.  1906)  147  Fed. 
538,  holding  that  the  bankrupt's  dis- 
charge operated  to  avoid  an  assignment 
of  wages  earned  after  the  filing  of  the 
petition. 

The  interest  of  a  beneficiary  in  a  will, 
if  it  depends  upon  the  death  of  another 
dying  without  issue  after  the  death  of 
the  father  of  the  beneficiary,  and  while 
the  beneficiary  is  yet  alive,  amounts  to 
a  mere  possibility,  and  does  not  pass  to 
the  trustee  in  bankruptcy  of  the  bene- 
ficiary. Clarke  v.  Fay,  (1910)  205  Mass. 
228,  91  N.  E.  328,  27  L.  R,  A.  (N.  S.) 
454. 

Estate  by  entiretie8.--The  trustee  takes 
no  title  to  an  estate  by  the  entireties 
standing  in  the  name  of  the  bankrupt 
and  his  wife;  "each  has  only  an  expect- 
ancy, for,  upon  the  death  of  one,  the  other 
takes  the  whole  in  severalty,  not  by  sur- 
vivorship, but  by  the  original  title."  In 
re  Beihl,  (E.  D.  Pa.  1912)  197  Fed.  870. 
To  the  same  point  see  In  re  Meyer,  (1911) 
232  Pa.  St.  89,  81  Atl.  146,  Ann.  Cas. 
1912C  1240,  36  L.  R.  A.  (N.  S.)  205. 

A  right  of  action  for  damages  for  per- 
sonal injuries  is  not  property  nor  a  right 
of  property  until  it  is  reduced  to  a  judg- 
ment. Sibley  v.  Nason,  (1907)  196  Mass. 
125,  81  N.  E.  887,  124  A.  S.  R.  620,  12 
Ann.  Cas.  938,  12  L.  R.  A.  (N".  S.)  1173; 
Beechwood  r.  Joplin-Pittsburg  R,  Co., 
(1913)   173  Mo.  App.  371,  168  S.  W.  868. 

Under  the  Bankruptcy  Act  of  1800  a 
right  of  action  .founded  on  a  tort  was 
"  estate  real  and  personal "  and  therefore 
did  not  pass  to  the  assignee  in  bank- 
ruptcy. Bird  V.  Hempstead,  (1808)  3 
Day  (Conn.)  272,  3  Am.  Dec.  269.  See 
in  general  as  to  the  bankrupt's  right  of 
action  for  torts,  the  note  to  section  70a 
(6). 

"A  bare  possibility  or  mere  expectation 
of  acquiring  property  does  not  constitute 
property  or  a  title  to  property;  nor  can 
it  be  transferred  or  levied  upon.  While 
the  right  of  enjoyment  may  be  uncertain 
and  contingent,  it  is  necessary  that  an  in- 
terest or  title  of  some  kind  be  vested  in 
the  bankrupt,  in  order  that  it  may  pass 
bv  operation  of  law  to  the  trustee."  In 
re  Wetmore,  (C.  C.  A.  1901)  108  Fed. 
620. 

II.  Natubb  or  Tbusteb's  Title. 

Section  70  is  to  be  construed  with  sec- 
tion 47a  (a)  as  amended  by  the  Act  of 
June  25,  1910,  which  vests  the  trustee 
with  the  rights  of  a  creditor  holding  a 
lien.  In  re  Hammond,  (N.  D.  Ohio  1911) 
188  Fed.   1020. 

Trustee  takes  bankrupt's  title. —  Sec- 
tion 70a  vests  the  trustee,  by  operation 
of  law,  with  such  title  as  the  bankrupt 
had  prior  to  his  adjudication;  and,  in 
the   absence  of   fraud,   the   trust^   takes 


no   better   title.     8o»   also,   it  has  been 
uniformly  held  that,  with  respect  to  the 
character  of  his  title,  the  trustee  occupies 
the  same  relation  to  creditors  that  the 
bankrupt  sustained  prior  to  the  inception 
of    the    proceedings.      Hewit    v,    Berlin 
Mach.  Works,    (1904)    194  U.  S.  296,  24 
S.   Ct.   690,   48  U.   S.    (L.   ed.)    986,   11 
Am.  Bankr.  Rep.  709;  York  Mfg.  Co.  v, 
CasseU,   (1906)   201  U.  S.  344,  26  S.  Ct. 
481,  60  U.  S.   (L.  ed.)   782;  Zartman  v. 
Waterloo   First   Nat.    Bank,    (1910)    216 
U  S.  134,  30  S.  Ct.  368,  54  U.  S.  (L.  ed.) 
418;   In  re  Adams,    (D.   C.  Conn.   1906) 
134  Fed.  142,   14  Am.  Bankr.  Rep.  23; 
In  re  Grissler,    (C.  C.  A.  2d  Cir.  1905) 
136  Fed.  754,  13  Am.  Bankr.  Rep.  508; 
In  re  Chavez,    (C.  C.  A.  8th  Cir.  1906) 
149  Fed.  73,  17  Am.  Bankr.  Rep.  641;  In 
re  Blake,    (C.  C.  A.  8th  Cir.  1906)    150 
Fed.  279,  17  Am.  Bankr.  Rep.  668;  In  re 
Franklin,    (E.  D.  N.  C.   1907)    151  Fed. 
642,  18  Am.  Bankr.  Rep.  218;  In  re  Chant- 
ler  Cloak,  etc.,  Co.,    (D.  C.  R.  I.  1907) 
151  Fed.  952,   18  Am.  Bankr.  Rep.  498; 
In  re  Great  Western  Mfg.  Co.,  (C.  C.  A. 
8th    Cir.    1907)     152   Fed.    123,    18    Am. 
Bankr.  Rep.  269;  Dunlop  t*.  Mercer,   (C. 

C.  A.  8th  (5ir.  1907)  166  Fed.  546,  19  Am. 
Bankr.  Rep.  361;  In  re  Shiebler,  (E.  D. 
N.  y.  1908)  163  Fed.  545;  In  re  Cincin- 
nati Iron  Store  Co.,  (6th  Cir.  1909)  167 
Fed.  486,  488,  93  C.  C.  A.  122;  Walter 
A.  Wood  Co.  V.  Eubanks,  (C.  C.  A.  4th 
C^r.  1909)  169  Fed.  929,  22  Am.  Bankr. 
Rep.  307;  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.  V.  Vanstory,  (C.  C.  A.  4th  Cir. 
1909)  171  Fed.  375,  22  Am.  Bankr.  Rep. 
740;    In    re    Meadows,     (W.    D.    N.    Y. 

1909)  173  Fed.  694,  23  Am.  Bankr.  Rep. 
124;  In  re  National  Grocer  Co.,  (C.  C.  A. 
6th  Cir.  1910)  181  Fed.  33;  In  re  L.  M. 
AUeman  Hardware  Co.,  (C.  C.  A.  3d  Cir. 

1910)  181  Fed.  810;  Hobbs  v.  Frazier, 
(Fla.  1908)  22  Am.  Bankr.  Rep.  684; 
Crowe  V.  Baumann,  (N.  D.  N.  Y.  1911) 
190  Fed.  399;  Lovell  r.  Newman,  (C.  G. 
A.  5th  Cir.  1912)  192  Fed.  753;  In  re 
Interstate  Paving  Co.,  (N.  D.  N.  Y.  1912) 
197  Fed.  371;  In  re  McConnell,  (N.  D, 
N.  Y.  1912)  197  Fed.  438;  In  re  National 
Boat  &  Engine  Co.,  (D.  C.  Me.  1912)  198 
Fed.  407;  In  re  T.  C.  Burnett  &  Co.,  (E. 

D.  Tenn.  1912)  201  Fed.  162;  In  re  Snell- 
ing,  (D.  C.  Mass.  1912)  202  Fed.  259; 
In  re  Thompson,  (D.  C.  N.  J.  1913)  206 
Fed.  656;  Massachusetts  Bonding,  etc., 
Co.  V.  Kemper,  (C.  C.  A.  6th  Cir.  1916) 
220  Fed.  847;  Chicago  Title  k  Trust  Co. 
V.  National  Storage  Co.,  (1913)  260  111. 
485,  103  N.  E.  227. 

Thufl  it  has  been  held  that  the  trustee 
in  bankruptcy  stands  in  the  shoes  of  the 
bankrupt.  In  re  English,  (C.  C.  A.  2d 
Cir.  1904)  127  Fed.  940,  11  Am.  Bankr. 
Rep.  674;  In  re  Blake,  (C  C.  A.  8th  Cir. 
1906)  150  Fed.  279,  17  Am.  Bankr.  Rep. 
668. 

The  statute  does  not  imdertake  to  vest 
the   bankrupt   with   title  to  property   to 
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which  he  had  no  title  prior  to  his  adju- 
dication, but  only  relates  to  property  the 
title  to  which  he  had  acquired  to  such 
an  extent  as  to  render  the  same  liable  to 
seizure  and  sale  under  execution  for  his 
debts;  thus  the  statute  does  not  cover 
property  which  the  bankrupt  held  as 
bailee  only,  although  he  may  have  had  an 
option  to  purchase  any  part  of  the  same 
at  any  time.  Walter  A.  Wood  Mowing, 
etc.,  Mach.  Co.  t?.  Vanstory,  (C.  C.  A.  4th 
Cir.  1909)  171  Fed.  375,  22  Am.  Bankr. 
Rep.  740. 

Third  persons  holding  adversely  to 
bankrupt, — The  statute  does  not  cover 
property  the  title  to  which  has  vested, 
bona  fide,  in  third  parties  prior  to  the 
institution  of  the  bamcmptcy  proceedings. 
In  re  Ozark  Cooperage,  etc.,  Co.,  (C.  C. 
A.  8th  Cir.  1910)   180  Fed.  105. 

Section  70,  by  operation  of  law,  vests 
title  of  the  baJokrupt  in  the  trustee  in 
bankruptcy,  but  does  not  purport  to  di- 
vest the  title  or  right  of  posseesion  df 
third  persons  holding  adversely  to  the 
bankrupt.  In  other  words,  adjudication 
in  bamcruptcy  will  not  operate  auto- 
matically as  a  judgment  in  ejectment, 
ousting  adverse  claimants  from  the  pos- 
session of  land.  The  federal  Bankruptcy 
Laws  supersedes  the  state  Insolvency  Law 
in  regard  to  the  administration  of  insol- 
vent estates.  But  this  refers  particularly 
to  the  estate  of  the  insolvent  and  has  no 
application  to  rights  of  others  holding  ad- 
versely to  the  insolvent.  Harris  v.  Lux- 
ury Fruit  Co.,  (1914)  142  Ga.  67,  82 
S.  E.  447. 

A  title  or  Hen  acquired  by  an  assignee 
under  a  general  assignment,  valid  accord- 
ing to  the  law  of  the  state  where  it  is 
made,  that  is  to  the  advantage  of  the  es- 
tate when  it  ha?  subsequently  passed  into 
bankruptcy,  is  not  necessarily  destroyed 
by  the  suppression  of  the  assignment  pro- 
ceeding; but  upon  the  order  of  the  court 
of  baiScniptcy  it  may  be  retained  by  the 
trustee  for  the  benefit  of  the  creditors.  In 
re  Fish  Bros.  Wagon  Co.,  (C.  C.  A.  8th 
Cir.  1908)  164  Fed.  553,  21  Am.  Bankr. 
Rep.  149.  And  see  to  the  same  effect  In  re 
H.  G.  Andrae  Co.,  (B.  D.  Wis.  1902)  117 
Fed.  561. 

The  provisions  of  section  70  are  in  them- 
selves sufficient  to  vest  the  trustee  in  bank- 
ruptcy, when  appointed,  with  the  title  to 
property  of  the  bankrupt  held  by  an  as- 
signee under  a  general  assignment  for  the 
benefit  of  creditors,  executed  prior  to  pro- 
ceedings in  bankruptcy,  if  an  adjudication 
subsequently  follows  within  the  statutory 
period  of  four  months.  In  re  Gutwillig, 
(S.  D.  N.  Y.  1898)  90  Fed.  476;  Davis  v. 
Bohle,  (C.  C.  A.  8th  Cir.  1899)  92  Fed. 
325;  Davis  v.  Coe,  (1899)  10  Ohio  Cir. 
Dec.  264. 

And  a  sale  of  property  by  an  assignee 
for  the  benefit  of  creditors  vests  the  pur- 
chaser with  no  title  as  against  the  trustee 
in    bankruptcy    of     the     assignor,    suUsc- 


quently  appointed  on  an  adjudication  based 
on  the  assignment,  where  such  purchaser 
has  made  no  payment  for  the  property. 
In  re  Knight,  (W.  D.  Ky.  1903)  126  Fed. 
35,  11  Am.  Bankr.  Eep.  6. 

Title  as  against  state  receiver.^  The 
trustee  takes  title  as  against  a  receiver, 
appointed  by  a  state  court,  who  fails  to 
comply  with  the  requirements  of  the  state 
law^  as  to  the  filing  of  his  order  of  ap- 
pointment. In  re  Tyler,  (W.  D.  N.  i. 
1900)  104  Fed.  778,  6  Am.  Bankr.  Rep. 
152. 

So,  also,  it  has  been  held  that  the  title 
to  the  property  of  a  bankrupt  in  possession 
of  a  state  court  receiver,  appointed  within 
the  four  months'  period,  passes  to  and  be- 
comes vested  in  the  trustee  in  bankruptcy, 
by  operation  of  law,  as  of  the  date  of  the 
adjudication;  and  the  rights  of  the  trus- 
tee will  be  enforced  by  the  Bankruptcy 
Court,  if  not  recognized  by  the  receiver. 
In  re  Hecox,  (C.  C.  A.  8th  Cir.  1908)  21 
Am.  Bankr.  Itep.  314. 

Title  subject  to  existing  equities.— 
Speaking  before  the  amendment  in  1910 
of  section  47a  (2),  tlie  federal  Supreme 
Court  said :  "  It  is  no  new  doctrine  that 
the  assignee  or  trustee  in  bankruptcy 
stands  in  the  shoes  of  the  bankrupt,  and 
that  the  property  in  his  hands,  unless 
otherwise  provided  in  the  Bankrupt  Act, 
is  subject  to  all  of  the  equities  impressed 
upon  it  in  the  hands  of  the  bankrupt.  This 
has  been  the  rule  under  former  acts  and 
is  now  the  rule."  Security  Warehousing 
Co.  r.  Hand,  (1907)  206  U.  S.  416,  27  S. 
Ct.  720,  51  U.  S.  (L.  ed.)  1117,  11  Ann. 
CSas.  789,  per  Mr.  Justice  Peckham  citing 
to  that  point  and  discussing  each  of  the 
following  cases:  Thompson  t\  Fairbanks, 
(1905)  196  U.  S.  516,  25  S.  Ct.  306,  49  U. 
S.  (L.  ed.)  577;  Humphrey  v.  Tatman, 
(1905)  198  U.  S.  91,  25  S.  Ot.  567,  49 
U.  S.  (L.  ed.)  956;  York  Mfg.  Co.  v. 
Cassell,  (1906)  201  U.  S.  344,  26  S. 
Ct.  481,  50  U.  S.  (L.  ed.)  782.  To  the 
same  point  see  Bryant  v.  Swofford  Bros. 
IMry  Goods  Co.,  (1909)  214  U.  S.  279, 
29  S.^Ct.  614,  53  U.  S.  (L.  ed.)  997; 
Zartmah  v.  Waterloo  First  Nat.  Bank, 
(1910)  2^4  U.  S.  134,  30  S.  Ct.  368, 
54  U.  S.  (l\ed.)  418;  Sexton  r.  Kessler, 
(1912)  225  USiS.  90,  32  S.  Ct.  657,  56  U. 
S.  (L.  ed.)  995\In  re  McConnell,  (N.  D. 
N.  Y.  1912)  197  Ty.  438;  In  re  Fish  Bros. 
Wagon  Co.,  (1908)V64  Fed.  553,  90  C.  C. 
A.  427,  26  L.  R.  A.  (N.  S.)  433;  Consoli- 
dated Arizona  Smelting  Co.  f>.  Hinchman, 
(C.  C.  A.  1st  Cir.  1914)  212  Fed.  813; 
In  re  NaKwnal  Grocer  Co.,  (1910)  181 
Fed.  33,  1()4  C.  C.  A.  47,  30  L.  R.  A.  (N. 
S. )  982 ;  Gpodnough  Mercantile,  etc.,  Co.  v. 
Galloway,  (D.  C.  Ore.  1909)   171  Fed.  940, 

22  Am.  Ijankr.  Rep.  803;  In  re  Mac- 
dougall,  (^".  D.  N.  Y.  1909)   175  Fed.  400, 

23  Am.  Fiankr.  Rep.  762;  In  re  Peacock, 
(E.  D.  X.  C.  1910)  178  Fed.  851;  Crosbv 
r.  :Miller,/  (D.  C.  1906)  16  Am.  Bankr.  Rep. 
SlVi;  Lyt/tle  V.  National  Surety  Co.,  (1916) 
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43  App.  Cas.  (D.  0.)  136;  In  re  Garcewich, 
(C.  C.  A.  1902)  115  Fed.  89;  Chattanooga 
Nat.  Bank  v.  Rome  Iron  Co.,  (1900)  102 
Fed.  755.  To  the  same  effect  see  In  re 
New  York  Economical  Printing  Co.,  (C. 
C.  A.  1901)  110  Fed.  514;  In  re  Kellogg, 
(1901)  112  Fed.  52;  Hawk  t?.  Hawk, 
(1900)  102  Fed.  679;  In  re  Standard 
Laundry  Co.,  (1901)  112  Fed.  126;  In  re 
Hanna,  (1900)  105  Fed.  587;  Hauselt  v, 
Harrison,  (1881)  105  U.  S.  401,  26  U.  S. 
(L.  ed.)  1076;  Cook  v.  Tullis,  (1873)  18 
Wall.  332,  21  U.  S.  (L.  ed.)  933;  Stewart 
r.  Piatt,  (1879)  101  U.  S.  731,  25  U.  S.  (L. 
ed.)  816;  South  Branch  Lumber  Co.  v. 
Ott,  (1891)  142  U.  S.  622,  12  S.  Ct.  318, 
35  U.  S.  (L.  ed.)  1136;  Bailey  v.  Wood, 
(1912)  211  Mass.  37,  97  N.  E.  902,  Ann. 
Cas.  1913A  950;  Vallely  t;.  Grafton  First 
Nat.  Bank,  (1905)  14  N.  D.  580,  106  N. 
W.  127,  116  A.  S.  R.  700,  5  L.  R.  A.  (N. 
S.)  387;  Claridge  v.  Evans,  (1908)  137 
Wis.  218,  118  N.  W.  198,  803,  25  L.  R.  A. 
(N.  S.)  144;  Eastman  i;.  Parkinson, 
(1907)  133  Wis.  375,  113  N.  W.  649,  13 
L.  R.  A.   (N.  S.)   921. 

"  It  is  no  doubt  true,  speaking  gener- 
ally, that,  under  section  70a  [5],  Bank- 
ruptcy Act,  the  trustee  takes  no  better 
title  to  the  property  than  the  bankrupt 
himself  possessed;  but  there  are  exceptions 
to  this  statement,  as  plainly  appears  from 
other  provisions  of  the  Act.  Under  cer- 
tain circumstances  the  trustee  is  the  rep- 
resentative of  the  creditors,  rather  than 
of  the  bankrupt,  in  relation  to  the  prop- 
erty of  the  estate,  and  he  may  unques- 
tionably exercise  rights  and  enforce  a  title 
that  the  bankrupt  himself  could  neither 
enforce  nor  exercise.  For  example,  witii 
regard  to  property  that  the  bankrupt  has 
fraudulently  transferred,  the  trustee  may 
undoubtedly  recover  it  for  the  estate,  al- 
though it  is  also  undoubted  that  the  bank- 
rupt himself  could  not  undo  his  own 
fraudulent  transaction."  Spencer  t?. 
Duplan  Silk  Co.,  (1902)  112  Fed.  638, 
reversed,  but  not  on  this  point  in  Duplan 
Silk  Co.  V.  Spencer,  (C.  C.  A.  (1902) 
115  Fed.  689.  And  see  now  section  47a 
(2)  as  amended  in  1910. 

"  The  trustee  takes  v)\th  the  equities  i^ 
the  hankrupfs  favor  as  well  as  with  the 
equities  against  him."  Consolidated  Ari- 
zona Smelting  Co.  v.  Hinchman,  (C.  C. 
A.  1st  Cir.  1914)  212  Fed.  813,  826,  hold- 
ing that  a  purchaser  from  the  bankrupt 
assumes  no  obligation  which  could  not  be 
enforced  against  the  bankrupt. 

Equitable  assignment, —  Thus  if  there 
has  been  tin  equitable  assignment  of  part 
of  a  fund  by  a  bankrupt,  valid  as  between 
him  and  the  assignee,  the  trustee  in  bank- 
ruptcy takes  the  fimd  subject  to  the  as- 
signment, even  if  for  reasons  of  public 
policy  it  could  not  have  been  enforced 
against  the  holder  of  the  fund.  In  re 
Hanna,  (E.  D.  Pa.  1900)  105  Fed.  587, 
5  Am.  Bankr.  Rep.  127. 

1  F.  S.  A,— 73 


Where  hanhrupt  Tiocf  not  paid  purchase 
price, —  The  trustee  of  a  bankrupt  has  no 
equitable  standing  to  enjoin  the  removal, 
from  a  building,  of  a  steam  engine  which 
the  bankrupt  had  not  paid  for,  nor  ac- 
quired the  legal  title  to,  without  an  offer 
to  pay  to  the  owner  the  unpaid  purchase 
price.  In  re  Smith,  (D.  C.  R.  I.  1903) 
119  Fed.  1004,  9  Am.  Bankr.  Rep.  590. 
See  also  In  re  Manuel  J.  Portuondo  Co., 
(E.  D.  Pa.  1905)  135  Fed.  592. 

The  validity  of  such  rights,  claims,  and 
equities  of  third  persons,  as  are  impressed 
upon  the  estate  of  the  bankrupt  while  in 
his  hands,  and  which  his  trustee  must  take 
with  the  property,  must,  in  the  absence 
of  federal  regulation  therefor,  be  deter- 
mined by  the  local  law.  In  re  Wade,  (W. 
D.  Mo.  1911)  185  Fed.  664.  See  also  God- 
win V.  Murchison  Nat.  Bank,  (1907)  22 
Am.  Bankr.  Rep.  70S,  145  N.  C.  320,  59 
S.  E.  154. 

Valid  liens  and  IncunLbrances. —  It  is 
well  settled  that  the  trustee  in  bankruptcy 
takes  title  to  the  assets  of  the  estate  sub- 
ject to  all  duch  liens,  claims,  and  incum- 
brances thereon  as  are  valid  as  against 
the  creditors  whom  he  represents.  Hewit 
V,  Berlin  Mach.  Works,  (1904)  194  U.  S. 
296,  24  S.  Ct.  690,  48  U.  S.  (L.  ed.)  986, 
11  Am.  Bankr.  Rep.  709;  Zartman  V, 
Waterloo  First  Nat.  Bank,  (1910)  216 
U.  S.  134,  30  S.  Ct.  368;  In  re  Cobb,  (E. 
D.  N.  C.  1899)  96  Fed.  821,  3  Am.  Bankr. 
Rep.  129 ;  Chattanooga  Nat.  Bank  v.  Rome 
Iron  Co.,  (N.  D.  Ga.  1900)  102  Fed.  755, 
4  Am.  Bankr.  Rep.  441;  In  re  Moore,  (D. 
C.  Vt.  1901)  107  Fed.  234,  6  Am.  Bankr. 
Rep.  175;  In  re  Standard  Laundry  Co., 
(N.  D.  Cal.  1901)  112  Fed.  126,  7  Am. 
Bankr.  Rep.  254;  Virginia  Iron,  etc.,  Co. 
V,  Staake,  (C.  C.  A.  4th  Cir.  1904)  133 
Fed.  717,  13  Am.  Bankr.  Rep.  281;  In  re 
Kolin,  (C.  C.  A.  7th  CHr.  1906)  134  Fed. 
557,  13  Am.  Bankr.  Rep.  531;  In  re  Mor- 
tens, (C.  C.  A.  2d  Cir.  1906)  144  Fed. 
818,  16  Am.  Bankr.  Rep.  825;  In  re 
Cramond,  (N.  D.  N.  Y.  1906)  145  Fed. 
966,  17  Am.  Bankr.  Rep.  22;  In  re  Platte- 
ville  Foundry,  etc.,  Co.,  (W.  D.  Wis.  1906) 
147  Fed.  828,  17  Am.  Bankr.  Rep.  291;  In 
re  Columbia  Fireproof  Door,  etc.,  Co.,  (E. 

B.  N.  Y.  1909)  168  Fed.  159,  21  Am. 
Bankr.  Rep.  714;  In  re  Beachy,  (E.  D. 
Wis.  1909)  170  Fed.  825,  22  Am.  Bankr. 
Rep.  538;  Continental  Nat.  Bank  v,  Katz, 
(111.)  1  Am.  Bankr.  Rep.  19;  Crosby  v. 
Miller,  (D.  C.  1906)  16  Am.  Bankr.  Rep. 
805;  Godwin  v.  Murchison  Nat.  Bank, 
(1907)   22  Am.  Bankr.  Rep.  703,  145  N. 

C.  320,  59  S.  E.  154;  Title  Guaranty  ft 
Surety  Co.  v,  Witmire,  (C.  C.  A.  6th  Cir. 
1912)  195  Fed.  41;  Rode  &  Horn  v.  Phipps, 
(C.  C.  A.  6th  Cir.  1912)  195  Fed.  414. 

Thus  it  has  been  held  that  where  the 
claimant  sold  tobacco  to  a  bankrupt,  re- 
ceiving the  bankrupt's  notes  as  a  condi- 
tional payment,  and  the  claimant  retained 
possession  of  the  tobacco  in  question  until 
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after  the  bankrupt's  adjudication,  and  un- 
til the  notes  matured  and  were  unpaid, 
the  title  to  the  property  so  retainea  did 
not  pass  to  the  bankrupt's  trustee  except 
feiibject  to  the  claimant's  existing  lien  for 
the  unpaid  portion*  of  the  price.  In  re 
Manuel  J.  Portuondo  Co.,  (E.  D.  Pa. 
1906)  135  Fed.  5^2.  See  also  In  re  Smith, 
(D.  C.  R.  I.  1903)  119  Fed.  1004,  9  Am. 
Bankr.    Rep.    590. 

And  though  the  claimant  waived  his 
right  to  a  vendor's  lien  by  extending  credit 
to  the  bankrupt,  it  was  held  that  such  lien 
was  immediatelv  revived,  on  the  bank- 
rupt's  becoming  insolvent,  as  to  so  much 
of  the  tobacco  as  remained  in  the  claim- 
ant's possession.  In  re  Manuel  J.  Portu- 
ondo Co.,  (E.  D.  Pa.  1906)  135  Fed.  592. 

The  trustee  is  in  no  sense  a  bona  fide 
purchaser  for  value,  nor  entitled  to  pro- 
tection as  such.  Zartman  v.  Waterloo 
First  Nat.  Bank,  (1910)  216  U.  S.  134, 
30  S.  Ct.  368,  23  Am.  Bankr.  Rep.  635, 
affirming  (1907)  189  N.  Y.  267,  82  N.  B. 
127;  Allen  v.  Hollander,  (C.  C.  Mass. 
1904)  128  Fed.  159,  11  Am.  Bankr.  Rep. 
763;  Palmer  t\  Welch,  (1913)  171  Mo. 
App.  580,  154  S.  W.  433. 

Thus  it  has  been  held  that  the  trustee 
of  a  bankrupt  corporation,  which  took 
title  to  property  expressly  subject  to  cer- 
tain chattel  mortga^s,  cannot  attack  the 
validity  of  such  mortgages  on  the  ground 
that  they  were  not  recorded  in  a  county 
where  one  of  the  original  mortgagors  re- 
sided, as  required  by  the  state  statute; 
his  rights  bemg  measured  by  those  of  the 
bankrupt.  In  re  Columbia  Fireproof 
Door,  etc.,  Co.,  (E.  D.  N.  Y.  1909)  168 
Fed.  159,  21  Am.  Bankr.  Rep.  714. 

But  a  trustee  in  bankruptcy  is  entitled 
to  possession  of  all  of  the  bankrupt's 
property,  and  to  administer  the  same,  al- 
though it  may  be  subject  to  liens  or  in 
possession  of  a  state  court  in  proceedings 
to  enforce  a  lien  instituted  within  four 
months  prior  to  the  bankruptcy.  In  re 
Kaplan,  (N.  D.  Ga.  1905)  144  Fed.  159, 
16  Am.  Bankr.  Rep.  267,  explaining  Met- 
calf  V.  Barker,  (1902)  187  V.  S.  165,  23 
S.  Ct.  67,47  U.  S.  (L.  ed.)   122. 

Trustee  vested  with  rights  of  creditor. 
'  — Since  the  enactment  of  the  amendment 
of  1910,  trustees  as  to  all  property  in  the 
custody  or  coming  into  the  custody  of  the 
Bankruptcy  Court  are  vested  with  all  the 
rights,  remedies,  and  powers  of  a  cred- 
itor holding  a  lien  by  legal  or  equitable 
proceedings  thereon,  and  also,  as  to  all 
property  not  in  the  custody  of  the  Bank- 
ruptcy Court,  are  vested  with  all  the 
rights,  remedies,  and  powers  of  a  judg- 
ment creditor  holding  an  execution  duly 
returned  unsatisfied.    See  section  47a  (2). 

Liens  invalid  as  to  creditors. —  But  the 
rule  that  the  trustee  takes  the  estate  of 
the  bankrupt  in  the  same  plight  as  the 
bankrupt  held  it  is  not  applicable  to 
liens  which,  although  valid  as  to  the 
bankrupt,    are    invalid    as    to    creditors. 


Baltimore  First  Xat.  Bank  v.  Staake, 
(1906)  202  U.  S.  141.  26  S.  Ct.  580,  60 
U.  S.  (L.  ed.)  967,  15  Am.  Bankr.  Rep. 
639;  In  re  Rudnick,  (D.  C.  Wash.  1900) 
102  Fed.  750,  4  Am.  Bankr.  Rep.  531;  In 
re  Cramond,  (N.  D.  N.  Y.  1906)  145  Fed. 
966,  17  Am.  Bankr.  Rep.  22;  Fourth  St. 
Nat.  Bank  t*.  Millbourne  Mills  Co.,  (C.  C. 
A.  3d  Cir.  1909)  172  Fed.  177,  22  Am. 
Bankr.  Rep.  442.  See  also  the  annota- 
tion under  sections  606,  67e,  and  70e. 

Unlike  an  assignee  for  the  benefit  of 
creditors,  who  has  no  rights  beyond  those 
of  his  assignor,  by  whose  voluntary  act 
the  assignment  was  made,  a  trustee  in 
bankruptcy  takes  title  by  operation  of  law 
entirely  independent  of  the  bankrupt, 
and  is  expressly  invested  with  the  rights 
of  creditors,  and  with  authority  to  avoid 
any  transfer  by  the  bankrupt  of  his 
property  which  any  creditor  might  have 
avoided.  Fourth  St.  Xat.  Bank  v.  Mill- 
bourne  Mills  Co.,  (C.  C.  A.  3d  Cir.  1909) 
172  Fed.  177,  22  Am.  Bankr.  Rep.  442; 
Swager  r.  Smith,  (C.  C.  A.  4th  Cir.  1912) 
194  Fed.  762. 

If  for  any  reason  tbe  bankruptcy  pro- 
ceeding is  absolutely  void,  the  trustee  will 
be  a  mere  custodian  or  bailee  r)f  pion- 
erty  in  his  hands  belonging  to  the  bank- 
rupt, and  will  hold  it  subject  to  the  di- 
rection of  the  court.  Adatns  v.  Haskell. 
(1856)   6  Cal.  113,  65  Am.  Dec.  491. 

m.  TnoE  WHEN  Title  Passes. 

Effect  of  commencement  of  proceedings 
—  Generally. —  In  Everett  v.  Judson, 
(1913)  228  U.  S.  474,  33  S.  Ct.  568,  57  U. 
S.  (L.  ed.)  927,  46  L.  R.  A.  (N.  S.)  154, 
the  court  said:  "  Wliile  it  is  true  that 
section  70a  provides  that  the  trustee,  upon 
his  appointment  and  qualification,  be- 
comes vested  by  operation  of  law  with 
the  title  of  the  bankrupt  as  of  the  date 
he  was  adjudged  a  bankrupt,  there  are 
other  provisions  of  the  statute  which,  we 
think,  evidence  the  intention  to  vest  in 
the  trustee  the  title  to  such  property  as 
it  was  at  the  time  of  the  filing  of  the  pe- 
tition. This  subject  was  considered  in 
Acme  Harvester  Co.  v.  Beekman  Lum- 
ber Co.,  (1911)  222  IT  S.  300,  wherein 
it  was  held  that,  pending  the  bank- 
rupt proceedings  and  after  the  filing 
of  the  petition,  no  creditor  could  ob- 
tain by  attachment  a  lien  upon  the  prop-  * 
erty  which  would  defeat  the  general 
purpose  of  the  law  to  dedicate  the  prop- 
erty to  all  creditors  alike.  Sexstion  70o 
vests  all  the  property  in  the  trustee, 
which,  prior  to  the  filing  of  the  petition, 
the  bankrupt  could  by  any  means  have 
transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial 
process  against  him.  The  bankrupt's  dis- 
char^'e  is  from  all  provable  deots  and 
olaims  which  existed  on  the  day  on  which 
tlie  petition  for  adjudication  was  filed. 
Ziivclo  V.  Reeves,    (1913)    227  U.  S.  625, 
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G30,  631.  The  schedule  that  the  bank- 
rupt is  required  to  file,  showing  the  loca- 
tion and  value  of  his  property,  must  be 
filed  with  his  petition.  We  think  that 
the  purpose  of  the  law  was  to  fix  the  line 
of  cleavajTc  with  reference  to  the  condition 
of  the  bankrupt  estate  as  of  the  time  at 
which  the  petition  was  filed  and  that  the 
property  which  vests  in  the  trust po  at 
the  time  of  adjudication  is  that  which 
the  bankrupt  owned  at  the  time  of  the 
filing  of  the  petition."  See  also  cases  cited 
tn/ro,  p.    1158,  division  IV  of  this  note. 

In  Acme  Harvester  Co.  v.  Bcekman 
Lumber  Co.,  (1911)  222  U.  S.  300,  32 
S  Ct.  96,  56  U.  S.  (L.  ed.)  208,  com- 
mented on  in  the  above  quotation,  the 
court  said :  "  Whatever  may  be  the  lim- 
it ations  of  the  doctrine  declared  by  this 
court,  speakin<j  by  the  late  Chief  Justice 
Fuller  in  Mueller  v.  Nugent,  (1902)  184 
U.  S.  1,  14,  where  it  is  said:  *  It  is  as 
true  of  the  present  law  (1808)  as  it  was 
ot  that  of  1867,  that  the  filing  of  the 
petition  is  a  caveat  to  all  the  world,  and 
m  eflFeot  an  attachment  and  injunction. 
International  Bank  r.  Sherman,  (1879) 
101  U.  S.  403;  and  on  adjudication,  title 
to  the  bankrupt's  property  became  vested 
in  the  trustee,  sections  70,  21c,  with 
actual  or  constructive  possession,  and 
placed  in  the  custody  of  the  Bankruptcy 
Court,'  it  is  none  the  less  certain  that  an 
attachment  of  the  bankrupt's  property 
after  the  filing  of  the  petition  and  before 
adjudication  cannot  operate  to  remove 
the  bankrupt's  estate  from  the  jurisdic- 
tion of  tlie  Bankruptcy  Court  for  the  pur- 
pose of  administration  under  the  Act  of 
Congress.  It  is  the  purpose  of  the  Bank- 
ruptcy Law,  passed  in  pursuance  of  the 
power  of  Congress  to  establish  a  uniform 
system  of  bankruptcy  throughout  the 
United  States,  to  place  the  property  of 
the  bankrupt  under  the  control  of  the 
court,  wherever  it  is  found,  with  a  view 
to  its  eqiial  distribution  among  the  cred- 
itors. The 'filing  of  the  petition  is  an  as- 
sertion of  jurisdiction  with  a  view  to 
the  determination  of  the  status  of  the 
bankrupt  and  a  settlement  and  distribu- 
tion of  his  estate.  The  exclusive  juris- 
diction of  the  Bankruptcy  Court  is  so  far 
in  rem  that  the  estate  is  regarded  as 
in  ciistodia  legis  from  the  'filing  of  the 
petition.  It  is  true  that  under  section 
70a  of  the  Act  of  1S08  the  trustee  of  the 
estate,  on  his  appointment  and  qualifica- 
tion, is  vested  by  operation  of  law  with 
the  title  of  the  bankrupt  as  of  the  date 
he  was  adjudicated  a  bankrupt,  but  there 
are  many  provisions  of  the  law  which 
show  its  purpose  to  hold  tlie  property 
of  the  bankrupt  intact  from  the  time  of 
the  filing  of  the  petition,  in  order  that  it 
may  be  administered  under  the  law  if  an 
adjudication  in  bankruptcy  shall  follow 
the  beginning  of  the  proceedings." 

In  Shawnee  Countv  t*.  Hurlev.  (C.  C. 
A.  8th  Cir.  1909)  169  Fed.  92*,  22  Am. 
Bankr.  Rep.  209,  it  was  said  that  on  the 


day  of  the  filing  of  the  petition  in  bank- 
ruptcy the  property  of  the  bankrupt 
passes  from  his  control  to  the  court  or 
to  its  ofiicers,  and  thence  to  the  trustee  in 
trust  for  the  creditors  of  the  bankrupt  in 
proportion  to  the  amounts  of  their  claims 
at  that  time.  On  that  date  there  vests 
in  each  creditor,  as  a  ceetui  que  triist, 
an  equitable  estate  in  such  a  part  of  the 
property  of  the  bankrupt  as  the  amount 
of  his  provable  claim  at  that  time  bears 
to  the  entire  amount  of"  the  provable 
claims  against  the  estate.  On  that  date 
the  Bankruptcy  Law  deprives  the  creditor 
of  all  his  common-law  remedies  to  collect 
his  debt  out  of  the  property  of  his  debtor 
and  to  collect  subsequent  interest  on  his 
claim  against  that  property,  and  gives 
him  in  lieu  thereof  this  equitable  estate 
in  the  property  of  the  bankrupt.  Thus 
the  filing  of  a  petition  upon  which  a  sub- 
sequent adjudication  oi  bankruptcy  is 
rendered  places  all  the  property  of  the 
bankrupt  "  which  prior  to  the  filing  of 
the  petition  he  could  by  any  means  have 
transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial 
process  against  him "  in  custodia  ?fv/t«. 
From  that  hour  the  bankrupt  is  divested 
of  the  power  to  appropriate  it  to  the 
payment  of  his  debts  or  to  use  and  dispose 
of  it  at  will,  and  that  authority  is  vested 
in  the  District  Court.  Every  suit  against 
him  upon  a  provable  claim  may  be  stayed 
from  the  date  of  the  filing  of  the  peti- 
tion (see  section  11a).  Ev*ery  person  is 
forbidden  to  receive  from  the  bankrupt 
any  material  amount  of  property  after 
that  date  with  intent  to  defeat  the  Act 
(see  section  296).  Every  intentional  pref- 
erence after  that  date  is  voidable  (see 
section  60b).  Upon  the  filing  of  the  peti- 
tion the  court  may  take  immediate  pos- 
session of  the  property  if  the  bankrupt 
is  neglecting  it  so  that  it  is  deteriorating 
in  value  (see  section  69a).  And  upon 
the  appointment  of  the  trustee  all  the 
property  of  the  bankrupt  which,  prior  to 
the  filing  of  the  petition,  he  could  have 
transferred,  or  which  could  have  been 
seized  or  sold  under  judicial  process 
against  him,  passes  to  this  ofiicer  of  the 
court  (see  section  70a  (5)).  Indeed,  the 
condition  at  the  time  oif  the  filing  of  the 
petition  measures  the  extent  of  the  estate 
and  the  rights  of  all  creditors  of  the  bank- 
rupt, and  all  parties  interested  in  the 
property,  throughout  all  the  provisions  of 
the  law.  To  the  same  eflfect  see  Kopplin 
V   Ludwig,   (Tex.  1914)    170  S.  W.  106. 

It  is  the  established  doctrine  that 
bankruptcy  proceedings  are  in  rem,  and 
when  commenced  all  of  the  property  then 
held  by  the  bankrupt  or  for  his  use  (aside 
from  exemptions)  is  subjected  to  the  ju- 
risdiction of  the  Bankruptcy  Court,  and 
that,  when  bankruptcy  is  adjudicated,  the 
sequestration  reaches  all  such  property  at 
least,  and  becomes  operative  from  the 
institution  of  proceedings,  as  ''a  caveat 
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to  all  the  world/'  preventing  interfer- 
ence bj  attachments  or  other  means  in 
derogation  of  the  interests  of  the  estate. 
While  title  rests  in  the  bankrupt  up  to 
adjudication,  and  in  form  until  a  trustee 
qualifies,  it  is  subject  to  the  pending  se- 
questration, and  no  rights  can  be  acquired 
thereunder  which  are  not  equally  ame- 
nable. Chicago  State  Bank  r.  Cox,  (C.  C. 
A.  7th  Cir.  1906)  143  Fed.  91,  16  Am. 
Bankr.  Rep.  32.  See  also  In  re  Duncan, 
(D.  C.  S.  C.  1906)   148  Fed.  464. 

The  commencement  of  bankruptcy  pro- 
ceedings marks  the  division  of  the  bank- 
rupt's old  financial  condition  and  his  new 
financial  condition.  The  alleged  bank- 
rupt is  supposed  to  give  up  everything 
and  to  be  freed  of  his  debts,  and  it  is  not 
in  the  spirit  of  the  Bankruptcy  Law  to 
allow  him.  subsequent  to  the  commence- 
ment of  bankruptcy  proceedings,  to  change 
his  status  so  as  to  claim  any  greater 
rights  out  of  the  property  than  he  pos- 
sessed at  the  time  the  proceedings  were 
commenced.  Matter  of  Fletcher,  (N.  D. 
Ohio  1906)   16  Am.  Bankr.  Rep.  491. 

Where  a  bankrupt  was  designated  as 
beneficiary  in  a  policy  on  the  life  of  his 
mother,  which  directed  that  it  should  be 
paid  to  the  beneficiary  of  the  insured  last 
designated  on  the  back  of  the  policy,  if 
living,  and  the  insured  died  four  days 
after  the  filing  of  the  bankruptcy  petition, 
leaving  the  bankrupt  as  a  designated  bene- 
ficiary, it  was  held  that  his  interest  in 
the  policy  was  one  which  he  could  have 
transferred  under  the  state  law,  and  there- 
fore it  vested  in  the  trustee  in  bankruptcy 
of  the  beneficiary.  In  re  Hogan,  (W*.  D. 
Wis.  1911)    186  Fed.  537. 

Although  property  fraudulently  con- 
veyed before  the  passage  of  the  Bank- 
ruptcy Act,  by  a  debtor  who  was  subse- 
quently adjudged  bankrupt,  was  beyond 
tne  reach  of  the  court  of  bankruptcy,  yet 
if  the  title  to  the  same  had  revested'  in 
the  bankrupt,  and  was  in  him  at  the  time 
of  the  filing  of  the  petition,  it  was  a  part 
of  his  estate  to  be  administered  in  bank- 
ruptcy. In  re  Brown,  (D.  C.  Ore.  1898) 
91  Fed.  358. 

Removal  of  property  enjoined. —  Where 
property,  claimed  to  belong  to  one  against 
whom  an  involuntary  petition  in  bank- 
ruptcy is  filed,  is  also  claimed  by  a  third 
person,  who  is  about  to  remove  it,  the 
court,  on  petition  of  the  creditors,  will 
restrain  such  third  person  from  remov- 
ing such  property  or  making  any  change 
therein.  In  re  Smith,  (N.  D.  Ga.  1902) 
113  Fed.  993,  8  Am.  Bankr.  Rep.  55.  See 
also  the  annotation  to  this  effect,  under 
section  2  (3),  section  11a,  section  236, 
and  section  69. 

But  see  In  re  Laplume  Condensed  Milk 
Co.,  (M.  D.  Pa.  1906)  145  Fed.  1013,  16 
Am.  Bnnkr.  Rep.  729,  wherein  it  was 
said  that  bankruptcy  proceeding's  un- 
doubtedly put  the  property  within  the 
control  of  the  court,  if  it  sees  fit  to  exer- 


cise the  power;  but  pending  and  prior  to 
an  adjudication,  it  is  still  the  bankrupt's, 
title  only  vesting  in  the  trustee,  as  of 
that  date,  after  an  adjudication  has  been 
obtained.  Subject  then  to  the  right  of 
the  trustee  to  avoid  it  as  a  preference, 
an  honest  disposition  of  his  property  by 
the  bankrupt,  even  after  proceedings 
have  been  instituted,  therefore  stands. 

Property  in  custodia  legis. — It  seems  to 
be  generally  conceded  that  from  the  time 
of  the  filing  of  the  petition  in  bankruptcy 
the  estate  of  the  alleged  bankrupt  is  %n 
custodia  legis.  Chicago  State  Bank  r. 
Cox,  (C.  C.  A.  7th  Cir.  1906)  143  Fed. 
91,  16  Am.  Bankr.  Rep.  32;  In  re  La- 
plume  Condensed  Milk  Co.,  (M.  D.  Pa. 
1906)  145  Fed.  1013,  16  Am.  Bankr.  Rep. 
729;  In  re  Duncan,  \D.  C.  S.  C.  1906) 
148  Fed.  464;  Shawnee  County  t?.  Hurley, 
(C.  C.  A.  8th  Cir.  1909)  169  Fed.  92,  22 
Am.  Bankr.  Rep.  209;  In  re  Frazin,  (S. 
D.  N.  Y.  1909)  174  Fed.  713,  23  Am. 
Bankr.  Rep.  289;  In  re  Abrahamson,  (N. 
D.  N.  Y.  1898)  1  Am.  Bankr.  Rep.  44; 
Rand  v.  Sage,  (1905)  94  Minn.  344,  102 
N.  W.  864. 

On  the  filing  of  a  petition  in  bank- 
ruptcy all  property  held  by  or  for  the 
bankrupt  is  brought  within  the  custody 
of  the  court  of  bankruptcy,  and  upon  ad- 
judication that  court  is  vested  with  ju- 
risdiction thereover  coextensive  with  the 
United  States.  Thomas  v.  Woods,  (C.  C. 
A.  8th  Cir.  1909)  173  Fed.  585,  23  Am. 
Bankr.  Rep.  132,  decree  vacated  (8th  Cir. 
1910)    178  Fed.  1005,  101  C.  C.  A.  664. 

No  other  court,  and  no  person  acting 
under  process,  can,  without  permission  of 
the  Bankruptcy  Court,  interfere  with  the 
property  of  the  bankrupt's  estate.  In  re 
Cobb,  (E.  D.  N.  C.  1899)  96  Fed.  821,  3 
Am.  Bankr.  Rep.  129;  In  re  Schloerb,  (E. 
D.  Wis.  1899)  97  Fed.  326,  3  Am.  Bankr. 
Rep.  224;  In  re  Dobert,  (W.  D.  Tex. 
1908)  165  Fed.  749,  21  Am.  Bankr.  Rep. 
634.  See  also  Carter  v.  Hobbs,  (1899) 
92  Fed.  595. 

Effect  of  want  of  notice, —  Where  a  bank 
paid  checks  drawn  by  a  depositor,  in  ig- 
norance of  the  filing  late  the  day  before 
of  an  involuntary  petition  in  bankruptcy 
against  the  depositor,  and  the  receiver, 
who  qualified  on  the  day  of  the  payment 
of  the  checks,  made  no  demand  for  the 
depositor's  funds  until  after  the  checks 
were  honored,  it  was  held  that  the  trus- 
tee, subsequently  elected,  could  not  re- 
cover from  the  bank  the  amount  paid  on 
the  checks.  In  re  Zotti,  (C.  C.  A.  2d 
Cir.  1911)  186  Fed.  84,  wherein  it  waa 
said  that  the  rule  that  the  filing  of  a 
petition  is  a  caveat  to  all  the  world  can- 
not be  applied  to  a  bank  which  has  hon- 
estly paid  checks  of  a  depositor  without 
notice  that  any  petition  In  bankruptcy 
has  been  filed  against  him  and  who  may 
never  be  adjudicated  a  bankrupt  at  all. 
On  the  other  hand,  it  would  apply  if  the 
bank  had  refused  to  pay  moneys  which 
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it  had  received  prior  to  the  filing  of  the 
petition  and  still  had,  or  moneys  which 
it  had  conclusively  transferred. 

Effect  of  adjudication. —  It  has  been 
frequently  decided  that  the  title  to  the 
bankrupt's  property  formally  passes  to 
hia  trustee  by  operation  of  law  as  of  the 
date  of  the  adjudication.  Metcalf  r.  Bar- 
ker, (1902)  187  U.  S.  165,  23  S.  Ct.  67, 
47  U.  S.  (L.  ed.)  122,  9  Am.  Bankr.  Rep. 
36;  Babbitt  v.  Dutcher,  (1910)  216  U.  S. 
102,  30  S.  Ct.  372;  In  re  Schloerb,  (£.  D. 
Wis.  1899)  97  Fed.  326,  3  Am.  Bankr. 
Rep.  224;  In  re  Goldman,  (S.  D.  N.  Y. 
1900)  102  Fed.  122,  4  Am.  Bankr.  Rep. 
100;  In  re  Corbett,  (E.  D.  Wis.  1900) 
104  Fed.  872,  5  Am.  Bankr.  Rep.  224; 
In  re  Burka,  (1900)  104  Fed.  326;  In  re 
Engle,  (E.  D.  Pa.  1901)  105  Fed.  893, 
5  Am.  Bankr.  Rep.  372;  In  re  Kellogg, 
(W.  D.  N.  Y.  1902)  113  Fed.  120,  7  Am. 
Bankr.  Rep.  623;  Chicago  State  Bank  r. 
Cox,  (C.  C.  A.  7th  Cir.  1906)  143  Fed. 
91,  16  Am.  Bankr.  Rep.  32;  In  re 
Youngstrom,  (C.  C.  A.  8th  Cir.  1907) 
153  Fed.  98,  18  Am.  Bankr.  Rep.  572;  In 
re  Letaon,  (C.  C.  A.  8th  Cir.  1907)  157 
Fed.  78,  19  Am.  Bankr.  Rep.  506;  In  re 
Frazin,  (S.  D.  N.  Y.  1909)  174  Fed.  713, 
23  Am.  Buikr.  Rep.  289;  In  re  Nisenson, 
(D.  C.  N.  J.  1910)  182  Fed.  912;  In  re 
Hurley.  (D.  C.  Mass.  1910)  185  Fed.  851; 
In  re  Zotti,  (C.  C.  A.  2d  Cir.  1911)  186 
Fed.  84;  Crosby  v.  Spear,  (1904)  11  Am. 
Bankr.  Rep.  613,  98  Me.  542,  57  Atl.  881; 
In  re  Federal  Contracting  Co.,  (C.  C.  A 
7th  Cir,  1914)  212  Fed.  688. 

A  trustee  is  vested  with  title  to  the 
bankrupt's  property  as  of  the  date  of  the 
adjudication;  such  title  relates  back  to 
the  commencement  of  the  proceedings, 
and  as  between  courts  of  different  dis- 
tricts, in  each  of  which  a  petition  has 
been  filed,  and  either  of  which  would 
have  jurisdiction,  priority  of  jurisdiction 
is  determined  by  the  date  of  the  filing 
of  the  petitions,  and  not  by  the  date  of 
adjudication.  In  re  Elmira  Steel  Co., 
(N.  D.  N.  Y.  1901)  109  Fed.  456,  5  Am. 
Bankr.  Rep.  484. 

An  adjudication  in  bankruptcy  operates 
in  rem,  and  from  the  time  it  is  entered 
the  bankrupt's  property  is  in  the  custody 
of  the  court.  In  re  Hughes,  (D.  C.  N. 
J.  1909)  170  Fed.  809,  22  Am.  Bankr. 
Rep.  303. 

In  the  case  of  In  re  Printograph  Sales 
Co.,  (E.  D.  Pa.  1914)  210  Fed.  567,  it 
appeared  that  distraint  was  made  by  a 
landlord  for  rent  after  adjudication.  The 
court  held  that  tlie  property  having 
pased  into  the  custody  of  the  law  prior 
to  the  levy  under  the  landlord's  war- 
rant, the  landlord  could  take  nothing  by 
virtue  of  the   seizure. 

An  adjudication  in  bankruptcy  oper- 
ates as  a  seizure  of  the  bankrupt's  prop- 
erty, by  which  it  is  taken  in  custodia 
tegis  wherever  situated  within  the  United 
btates,  and  the  title  and  right  of  posses- 


sion pass  by  operation  of  law  to  the  trus- 
tee, as  custodian  for  the  court,  at  once  on 
his  selection  and  qualification.  In  re 
Granite  City  Bank,  (C.  C.  A.  8th  Cir. 
1905)  137  Fed.  818,  14  Am.  Bankr.  Rep. 
404.  And  see  to  the  same  effect  In  re 
Cobb,  (E.  D.  N.  C.  1899)  96  Fed.  821,  3 
Am.  Bankr.  Rep.  129;  French  r.  White, 
(1905)  18  Am.  Bankr.  Rep.  905,  78  Vt. 
89,  6  Ann.  Cas.  479,  62  All.  35. 

Where  the  bankrupt's  mother  died,  in- 
testate, at  six  o'clock  in  the  morning  of 
the  day  on  which,  at  eleven  o'clock,  the 
petition  in  bankruptcy  was  filed  and  an 
adjudication  entered,  it  was  held  that 
the  bankrupt's  interest  in  his  mother's 
estate  passed  to  his  trustee.  In  re  S toner, 
(E.  B.  Pa.  1901)  105  Fed.  752,  5  Am. 
Bankr.  Rep.  402.  And  see  to  the  same 
effect  In  re  McKenna,  (X.  D.  N.  Y.  1905) 
137  Fed.  611,  15  Am.  Bankr.  Rep.  4. 

From  a  bankrupt's  adjudication  until 
the  appointment  of  a  trustee  the  bank- 
rupt is  not  to  be  regarded  as  civilly  dead. 
Plant  r.  Gorham  Mfg.  Co.,   (S.  D.  N.  Y. 

1909)  174  Fed.  852,  23  Am.  Bankr.  Rep. 
42. 

Property  acquired  subsequent  to  adjudi- 
cation.— ^^The  bankrupt's  creditors  have  no 
interest  in,  or  claim  to,  property  acquired 
by  the  bankrupt  after  his  adjudication; 
therefore,  the  title  to  such  property  does 
not  vest  in  the  trustee.  In  re  McDonnell, 
(N.  D.  la.  1900)  101  Fed.  239,  4  Am. 
Bankr.  Rep.  92;  In  re  Le  Claire,  (N.  D. 
la.  1903)  124  Fed.  654,  10  Am.  Bankr. 
Rep.   733;    In  re  Lineberry,    (N.  D.  Ala. 

1910)  183  Fed.  338;  In  re  Rennie,  (6.  D. 
Ind.  Ter.)  2  Am.  Bankr.  Rep.  182;  Mat- 
ter of  Fletcher,  (N.  D.  Ohio  1906)  If 
Am.  Bankr.  Rep.  491;  In  re  Parish,  (N. 
D.  la.  1903)  122  Fed.  553:  In  re  Home 
Discount  Co.,  (N.  D.  Ala.  1906)  147  Fed. 
538;  Mosby  t?.  Steele,   (1845)    7  Ala.  299. 

Thus  a  liquor  license,  granted  to  a 
person  after  he  has  been  adjudicated  a 
bankrupt,  belongs  to  him  personally,  and 
not  to  his  estate  in  bankruptcy;  and  the 
receiver  has  no  right  to  sell  such  a  license 
as  an  asset  of  the  bankrupt's  estate: 
Whitlock's  License,  (1909)  22  Am.  Bankr. 
Rep.  262,  39  Pa.  Super.  Ct.  34. 

Crops  planted  by  a  bankrupt  after  the 
adjudication  cannot  be  subjected  to  his 
debts.  Jackson  v,  Jetter,  (la.  1913)  142 
N.  W.  431. 

And  where  a  bankrupt,  subsequent  to 
the  filing  of  an  involuntary  petition  and 
an  adjudication  thereon,  fell  heir  to  a 
certain  interest  in  an  estate,  it  was  held 
that  he  was  entitled  to  the  benefit  of 
such  bequest  in  full,  so  far  as  his  general 
creditors  were  concerned.  In  re  Woods, 
(D.  C.  Pa.  1904)  133  Fed.  82,  13  Am. 
liankr.  Rep.  240. 

The  portion  of  the  monthly  salary  of  a 

•public  officer  of  a  state  which  was  earned, 

but  not  payable,  at  the  time  of  his  filing 

a  petition   in  bankruptcy,   does  not  pass 

to    his   trustee.     In   re   Doherty,    (D.   C. 
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Conn.  1904)   135  Fed.  432,  13  Am.  Bankr. 
Rep.  549. 

The  bankrupt's  earnings,  after  the  ad- 
judication in  bankruptcy,  belong  to  him. 
In  re  Karns,  (S.  D.  Ohio  1905)  14S  Fed. 
143;  Progressive  Building,  etc.,  Co.  v. 
Hall,  (C.  C.  A.  4th  Cir.  1914)  220  Fed. 
45. 

In  the  case  of  In  re  Ghazal,  (C.  C  A. 
2d  Cir.  1909)  174  Fed.  809,  23  Am.  Bankr. 
Rep.  178,  it  was  held  that  since,  under 
R.  S.  sec.  .3477  (in  title  Claims),  prohibit- 
ing the  assii^nment  of  claims  against  the 
United  States  prior  to  allowance  and 
ascertainment  of  the  amount  due,  a  bank- 
rupt could  not  have  assigned  an  expect- 
ancy of  reward  for  information  concerning 
smugglers  prior  to  the  allowance  of  the 
reward  by  the  Secretary  of  the  Treasury, 
which  did  not  occur  until  after  the  bank- 
ruptcy adjudication,  the  reward  subse- 
quently awarded  passed  to  the  bankrupt, 
and  not  to  his  trustee  for  the  benefit  of 
creditors.  But  see  National  Bank  of  Com- 
merce V.  Downie,  (1910)  218  U.  S.  345, 
31    S.    Ct.    89,    54    U.    S.    (L.    ed.)     1065, 

20  Ann.  Cas.  1116,  holding  that  a  bank- 
rupt's unallowed  claims  against  the 
United  States  passed  to  the  trustee, 
despite  the  bankrupt's  attempted  transfer 
thereof  in  violation  of  the  statute. 

Necessity  of  appointment  of  trustee. — 
It  has  been  held  that  an  adjudication  of 
bankruptcy  divests  the  owner  of  property 
of  the  title  thereto,  which  thereupon  be- 
comes in  custodia  legia,  and  on  the  ap- 
pointment of  a  trustee  his  title  relates 
back  to  the  date  of  the  adjudication.  In 
re  Frazin,  (S.  D.  N.  Y.  1909)  174  Fed. 
713,  23  Am.  Bankr.  Rep.  289.  And  see  to 
the  same  effect  In  re  Letson,  (C.  C.  A. 
8th  Cir.  1907)  157  Fed.  78,  19  Am.  Bankr. 
Rep.  506;  In  re  Lineberry,  (N.  D.  Ala.  1910) 
183  Fed.  338.  And  see  cases  cited  supra, 
p.  1154,  at  the  head  of  this  division  III. 

On  the  other  hand  it  has  also  been  held 
that  the  appointment  of  a  trustee  is  es- . 
sential  to  divest  the  bankrupt  of  the  title 
to  his  property.  Rand  t\  Iowa  Cent.  R. 
Co.,  (1906)  16  Am.  Bankr.  Rep.  692,  186 
N.  Y.  58,  9  Ann.  Cas.  542,  78  N.  E.  574, 
reversing  (1904)  12  Am.  Bankr.  Rep. 
162;  Gordon  v.  Mechanics',  etc.,  Ins.  Co., 
(1907)  120  La.  441,  14  Ann.  Cas.  886, 
45  So.  384.  See  also  cases  cited  in  di- 
vision IV  of  this  note. 

And  it  is  certain  that,  until  a  trustee 
has  been  appointed,  there  is  no  legal  rep- 
resentative of  the  bankrupt's  estate  clothed 
with  title  or  authority  regarding  it.  In 
re  Rubel,  (E.  D.  Wis.  1908)   166  Fed.  131, 

21  Am.  Bankr.  Rep.  566. 

But  in  this  connection  it  must  be  borne 
in  mind  that,  the  property  being  in  ow«- 
todia  legis,  it  is  under  the  authority  of 
the  Bankruptcy  CJourt;  and  that  a  re- 
ceiver or  the  marshal  may,  under  sections 
2  (3),  3e,  and  69,  be  appointed  to  take 
possession  of  it  when  the  facts  warrant 
such  action.  See  the  annotation  under  the 
sections  referred  to. 


rV.     OONDmON  OF  TlTLB  AfIISB  PETITION 

Filed,  but  Befobb  Appointment  of 
Tbustee. 

Defeasible  title  in  bankrupt. —  In.  John- 
son tJ.  Collier,    (1912)    222  U.  S.  538,  32 
S.  Ot.  104,  56  U.  S.   (L.  ed.)  306,  holding 
that  a  voluntary  bankrupt  had  the  right, 
before  a  trustee  was  appointed,  to  bring 
an  action  for  damages  against  a  sheriff 
for  an  unlawful  sale  of  certain  property 
included    in    the    bankrupt's    schedule    of 
assets  after  he  had  filed  a  claim  of  exemp- 
tion, the  court  said:    ''There  is  a  conflict 
in  the  conclusions  reached  in  the  few  cases 
dealing  with  this  question.  .  .  .    While  for 
many  purposes  the  filing  of  the  petition 
operates  in  the  nature  of  an  attachment 
upon  choses  in  action  and  other  property 
of    the    bankrupt,    yet    his    title    is    not 
thereby  divested.     He  is  still  the  owner, 
though  holding  in  trust  until  the  appoint- 
ment and  qualification  of  the  trustee.  .  .  . 
Until  such  election  the  bankrupt  has  title 
—  defeasible,   but   sufficient  to   authorize 
the  institution  and  maintenance  of  a  suit 
on    any   cause    of   action   otherwise   pos- 
sessed by  him.    It  is  to  the  interest  of  all 
concerned  that  this  should  be  so.     There 
must  always  some  time  lapse  between  the 
filing  of  the  petition  and  the  meeting  of 
the  creditors.    During  that  period  it  may 
frequently     be     important     that     action 
should    be    commenced,    attachments    and 
garnishments     issued,     and     proceedings 
taken  to  recover  what  w^ould  be  lost  if  it 
were  necessary  to  wait  until  the  trustee 
was  elected.     The  institution  of  such  suit 
will  result  in  no  harm  to  the  estate.    For 
if  the  trustee  prefers  to  begin  a  new  action 
in  the  same  or  another  court,  in  his  own 
name,  the  one  previously  brought  can  be 
abated.    If,  however,  he  is  of  opinion  that 
it  would  be  to  the  benefit  of  the  creditors, 
he  may  intervene  in  the  suit  commenced 
by   the   bankrupt,    and   avail   himself   of 
rights    and    priorities    thereby    acquired. 
Thatcher  v.  Rockwell,    (1881)    105   U.  S. 
467,  26  U.  S.  (L.  ed.)  949.    If,  because  of 
the    disproportionate    expense,    or    uncer- 
tainty as  to  the  result,  the  trustee  neither 
sues  nor  intervenes,  there  is  no  reason  why 
the  bankrupt  himself  should  not  continue 
the    litigation.      He    has    an    interest    in 
making    the    dividend    for    creditors    as 
large  as  possible,  and  in  some  states  the 
more  direct  interest  of  creating  a  fund 
which   may  be   set  apart   to   him   as   an 
exemption.     If   the   trustee  will  not   sue 
and   the   bankrupt  cannot  sue,   it  might 
result  in  the  bankrupt's  debtor  being  dis- 
charged of  an  actual  liability.    The  stat- 
ute   indicates  *no    such    purpose,    and    if 
money  or  property  is  finally  recovered,  it 
will  be  for  the  benefit  of  the  estate.    Nor 
is  there  any  merit  in  the  suggestion  that 
this  might  involve  a  liability  to  pay  both 
the  bankrupt  and  the  trustee.     The  de- 
fendant in  any  such  suit  can,  by  order 
of   the    Bankrupt   Court,   be   amply   pro- 
tected against  any  danger  of  beinf  made 
to  pay  twice.    Rand  v,  Iowa  Cent.  K.  Co^ 
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(1906)  186  N.  Y.  58,  78  N.  E.  574,  116 
A.  S.  R.  530,  9  Ann.  Caa.  542;  Southern 
Exp.  Co.  r.  Connor,  (1872)  49  Ga.  415." 
Prior  to  the  foregoing  decision  by  the 
Supreme  Court  it  was  said  in  Rand  v. 
Sage,  (1906)  94  Minn.  344,  102  N.  W. 
864 ;  "  While  the  full  legal  title  and  con- 
trol of  the  property  does  not  pass  to  the 
trustee  until  one  is  appointed  and  quali- 
fied, yet  if  the  creditors  do  not,  for  any 
reason,  act  within  the  time  limited,  the 
power  is  expressly  conferred  upon  the 
court  to  appoint  such  trustee,  and,  if 
necessary,  in  the  meantime,  to  take  pos- 
session of  the  property  and  exercise  do- 
minion and  control  over  it  for  the  benefit 
of  the  creditors  through  the  medium  of 
a  receiver  specially  appointed,  or  the  mar- 
shal of  the  court.  These  powers  would 
not  have  been  granted  if  it  had  been  the 
intention  to  deprive  the  court  of  dominion 
over  or  jurisdiction  of  the  estate  pending 
the  time  a  trustee  might  be  appointed. 
Title  remaining  in  the  bankrupt  is  incon- 
sistent with  control  of  the  estate  by  the 
court.  There  must  be  either  one  thing  or 
the  other.  Tlie  bankrupt  retains  title  to 
his  property,  with  power  to  exercise  do- 
minion over  it,  to  transfer  and  encumber 
it,  or  the  title  passes  conditionally  to 
the  court  for  the  bcnofit  of  the  creditors 
until  a  trustee  is  appointed  or  the  estate 
is  closed.  The  latter  is  the  only  rational 
view  consistent  with  the  provisions  of  the 
Act." 

Pursuant  to  the  doctrine  declared  by 
the  Supreme  Court  in  the  preceding  para- 
graph that  the  title  to  the  property  re- 
mains in  the  bankrupt  and  subject  to  his 
control  until  the  trustee  is  appointed 
and  qualified,  it  has  been  held  that  during 
the  same  period  valid  and  effeotual  notices 
to  fix  contract  rights  upon  the  bankrupt 
may  be  served  upon  him,  and  that  there 
is  no  good  reason  why  third  persons  hav- 
ing interests  in  or  liens  upon  the  prop- 
erty may  not,  when  necessary  to  the 
protection  of  their  rights  prior  to  the 
appointment  of  the  trustee,  make  the 
bankrupt  personally  a  party  to  any  pro- 
ceedings for  that  purpose.  Christopher- 
son  V.  Harrington,  (1912)  118  Minn.  42, 
136  N.  W.  289,  41  L.  R.  A.  (N.  S.)  276. 
In  MassacliiiRotts  Bonding,  etc.,  Co.  v. 
Kemper,  (C.  C.  A.  6th  Cir.  1915)  220 
Fed.  847,  wherein  the  question  arose 
whether  the  amendment  of  1910  vested 
the  trustee  with  the  rights  of  a  lien- 
holding  creditor  as  of  the  date  of  the 
bankruptcy  petition  or  as  of  the  date  of 
the  adjudication,  the  court  said:  "Since 
section  70a  in  general  terms  provides  that 
the  trustee  is  vested  with  the  bankrupt's 
title  as  of  the  date  of  adjudication,  it  has 
been  natural  to  assume  that  the  rights 
of  the  trustee  do  not  for  any  purpose 
reach  back  to  the  date  of  filing  the  peti- 
tion; and  there  are  decisions  to  that 
effect,  or  leaving  the  question  open.  Tn 
re  Rose,  (D.  C.)  206  Fed.  991,  993;  Big 
Four    Co.    V.    Wright,     (C.    C.    A.)    207 


.  Fed.  535,  537,  125  C.  C.  A.  677,  47  L.  R.  A. 
(N.   S.)    1223;   In  re  Jacobson,    (D.   C.) 
200  Fed.  812,  814.     We  can  see  no  escape 
from  applying  to  this  situation  the  prin- 
ciple of  the  decision  in  Acme  Co.  v.  Beek- 
man  Co.,  222  U.  S.  300,.  32  S.  Ct.  96,  66 
U.   S.    (L.   ed.)    208,   where   it  was   held 
that,  in  spite  of  the  language  of  section 
70a,  the  trustee's  rights  extended,  by  rela- 
tion,  back   to   the   commencement  of  the 
proceedings  sufiiciently  to  defeat  the  lien 
of  an  intervening  attachment.     The  right 
of  a  general  creditor  to  get  a  superior  hen 
by  levying  an  attachment  and   the  right 
of  the  holder  of  an  unrecorded  mortgage 
to    get    a    universally    effective    lien    by 
recording    the    mortgage    impress    us    as 
wholly    analogous;    and    if    the    trustee's 
right  goes  back  to  the  commencement  of 
bankruptcy  proceedings  in  the  former  case, 
it  must  in  the  latter.     To  the  same  gen- 
eral effect  as  the  Acme  Case  is  Everett  v. 
Judson,  228  U.  S.  474,  33  S.  Ct.  568,  57 
U.  S.   (L.  ed.)   927,  46  L.  R.  A.    (N.  S.) 
154,    which    holds    that    interest    of    the 
trustee  in  a  life  insurance  policy  matur- 
ing intermediate  petition  and  adjudication, 
is  to  be  fixed  as  of  the  earlier  date.     We 
have   applied   the   same   principle  -  to   the 
right  of  the  bankrupt  debtor  to  discharge 
his  debt  by  payment  to  the  bankrupt  after 
petition  filed.    Toof  r.  Bank,  206  Fed.  250, 
124  C.  C.  A.  118.     The  controlling  prin- 
ciple must  be  that,  for  the  purpose  of  fix- 
ing priority  as  between  the  trustee  and 
adversely  claiming  lienholders,  the  time  of 
filing  the  petition  is  the  vital  date,  and 
that  a  lien  which,  on  that  date,  was  in- 
valid as  against  creditors  levying  execu- 
tion, cannot  be  perfected  so  as  to  make  it 
valid  against  the  trustee  by  action  of  the   . 
lienholder  before  adjudication.    Indeed,  to 
hold  the  contrary  would  be  to  say  that,  so 
far  as  this  section  is  concerned,  the  mort- 
gagee could  with  safety  withhold  his  mort- 
gage  from   the   record,   relying  upon  the 
mortgagor  not  to  file  a  voluntary  petition 
and  to  delay  an  adjudication  upon  an  in- 
voluntary   petition    long   enough    to    give 
the  mortgagee  an  opportunity  to  file  his 
mortgage." 

It  is  true  that,  technically,  the  title  to 
his  property  remains  in  the  bankrupt  until 
the  trustee*  has  been  appointed  and  quali- 
fied. But  during  the  period  between  the 
filing  of  the  petition  and  the  qualifying 
of  the  trustee,  the  bankrupt's  title  is  tliat 
of  a  trustee,  he  occupying  a  sort  of  fidu- 
ciary relation  to  his  creditors.  No  title 
can  be  acquired  to  the  property  through 
any  act  of  his,  or  by  operation  of  law, 
during  that  period.  Matter  of  Fletcher, 
(N.  D.  Ohio  1906)  16  Am.  Bankr.  Rep. 
491. 

"  The  title  to  the  property  of  the  alleged 
bankrupt  remains  in  him  until  adjudica- 
tion, subject  to  the  control  of  the  court, 
to  be  exercised  either  by  a  receiver,  or  the 
marshal,  if  otherwise  the  interests  of  the 
creditors  are  not  sufficiently  protected.  In 
re  Laplume  Condensed  Milk  Co.,    (1906) 
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146  Fed.  1013."  Marcello  v.  Concordia 
Fire  Ins.  Co.,  (1912)  234  Pa.  St.  31,  82 
Atl.  1090,  39  L.  R.  A.   (N.  S.  366. 

Section  70o  is  not  antagonistic  to  clause 
(6)  thereof  in  respect  to  the  time  the 
trustee's  title  takes  effect.  The  words  "  as 
of  the  date  he  was  adjudged "  refer  to 
time  merely,  while  the  apparently  contra- 
dictory words  "  property  which  prior  to 
the  filing  of  the  petition  he  could  hy  any 
means  have  transferred,"  etc.,  used  in 
clause  (5),  refer  to  what  title  passes, 
rather  than  the  time  of  vesting.  This  view 
protects  ad  interim  purchasers  and  keeps 
going  concerns  alive,  for  the  benefit  of  the 
creditors  if  adjudications  follow,  and  the 
benefit  of  the  debtors  themselves  if  dis- 
missals result.  Nor  can  it  be  said  that, 
by  recognizing  a  valid  title  in  the  bankrupt 
until  adjudication,  creditors  may  be  at 
the  mercy  of  a  dishonest  debtor;  Congress, 
foreseeing  that,  also  enacted  section  69,  by 
which  creditors  may  take  possession  of  the 
property  of  debtors  likely  to  take  advan- 
tage of  the  situation.  In  re  Pease,  (W.  D. 
N.  Y.  1900)  4  Am.  Bankr.  Rep.  678,  dis- 
approving In  re  Harris,  (N.  D.  111.  1899) 
2  Am.  Bankr.  Rep.  369. 

In  Ex  p.  Fremont  Nat.  Bank,  (1876) 
2  Lowell  409,  24  Fed.  Cas.  No.  14,169,  a 
case  under  the  Bankruptcy  Act  of  1867, 
the  court  said :  "  It  has  always  been  one 
of  the  anomalies  of  the  Bankrupt  Law, 
but  probably  a  necessary  one,  that  a  plea 
of  the  plaintifTs  bankruptcy  is  not  a 
bar  to  an  action  unless  an  assignee  has 
been  appointed,  and  not  always  then,  im- 
less  the  assignee  has  forbidden  the  prosecu- 
tion of  the  suit,  though  a  plea  of  payment 
to  the  bankrupt  might  be  had  if  the  as- 
signee should  intervene.  In  other  words, 
a  bankrupt  may  sue,  though  he  cannot, 
without  suit,  receive  payment." 

If  no  trustee  is  ever  appointed,  title 
does  not  pass  out  of  the  bankrupt,  (j^ordon 
V.  Mechanics',  etc.,  Ins.  Co.,  (1907)  120 
La.  441,  45  So.  384,  124  A.  S.  R.  434,  14 
Ann.  Cas.  886,  15  L.  R.  A.  (N.  S.)  827; 
Rand  v.  Iowa  Cent.  R.  Co.,  (1906)  186 
N.  Y.  68,  78  N.  E.  574,  116  A.  S.  R.  630, 
9  Ann.   Cas.  642. 

The  foregoing  doctrine  of  retention  hy 
the  bankrupt  of  a  defeasible  title  applies 
as  well  to  voluntary  as  to  involun- 
tary bankruptcy  proceedings.  Johnson  v. 
Collier,  (1912)  222  U.  S.  538,  32  S.  Ct. 
104,  56  U.  S.  (L.  ed.)  306;  Gordon  v. 
Mechanics',  etc.,  Ins.  Co.,  (1907)  120  La. 
441,  45  So.  384,  124  A.  S.  R.  434,  14  Ann. 
Cas.  886,  15  L.  R,  A.   (N.  S.)   827. 

Upon  the  same  doctrine  is  based  the 
weight  of  authority  that  an  adjudication 
in  bankruptcy  will  not  violate  a  condition 
of  a  policy  of  fire  insurance  against  the 
sale  or  transfer  of  insured  property,  if 
loss  occurs  prior  to  the  appointment  of  a 
trustee  in  bankruptcy.  3  R.  C.  L.  235; 
Gordon  v.  Mechanics',  etc.,  Ins.  Co.,  (1907) 
120  La.  441,  46  So.  384.  124  A.  S.  R.  434, 
14  Ann.  Cas.  886,  and  note,  16  L.  R.  A. 


(N.  S.)  827;  Fuller  v.  Jameson,  (1904) 
98  App.  I>iv.  63,  90  N.  Y.  S.  466;  Fuller 
V.  New  York  Firemen's  Ins.  Co.,  (1903) 
184  Mass.  12,  67  N.  E.  879. 

V.    BUBDENSOMB  PbOFISTT. 

Acceptance  optional  with  trustee  — 
Generally. —  "We  have  held  that  trustees 
in  bankruptcy  are  not  bound  to  accept 
property  of  an  onerous  or  unprofitable 
character,  and  that  they  have  a  reasonable 
time  in  which  to  elect  whether  they  will 
accept  or  not.  If  they  decline  to  take  the 
property,  the  bankrupt  can  assert  title 
thereto.  American  File  Co.  v.  Garrett, 
(1884)  110  U.  S.  288,  296,  4  S.  Ct.  90, 
28  U.  S.  (L.  ed.)  149,  152;  Sparhawk  v. 
Yerkes,  (1891)  142  U.  S.  1,  12  S.  Ct.  104, 
35  U.  S.  (L.  ed.)  916;  Sessions  v.  Ro- 
madka,  (1892)  146  U.  S.  29,  12  S.  Ct. 
799,  36  U.  S.  (L.  ed.)  609;  Dushane  v. 
Beall,  (1896)  Iftl  U.  S.  613,  16  S.  Ct.  637, 
40  U.  S.  (L.  ed.)  791."  Jacksboro  First 
Nat.  Bank  v,  Lasater,  (1906)  196  U.  S. 
115,  26  S.  Ot.  206,  49  U.  S.  (L.  ed.)  408. 
See  also  to  the  point  that  it  is  optional 
with  trustees  to  accept  or  refuse  to  accept 
assets  of  such  character,  3  R.  C.  L.  229; 
Smith  V.  Gordon,  (1843)  2  N,  Y.  Leg. 
Obs.  325,  22  Fed.  Cas.  No.  13,062;  Amory 
V.  Lawrence,  (1872)  3  Cliff.  523,  1  Fed. 
Cas.  No.  336;  Eop  p.  Houghton,  (1871) 
1  Lowell  554,  12  Fed.  Cas.  No.  6,725; 
In  re  Slingluff,  (D.  C.  Md.  1900)  106 
Fed.  164,  6  Am.  Bankr.  Rep.  76;  Gk>rdon 
t?.  Mechanics'  Ins.  Co.,  (1907)  120  La. 
441,  45  So.  384,  124  A.  S.  R.  434,  14  Ann. 
Cas.  886,  16  L.  R.  A.  (N.  S.)  827; 
Fleming  v,  Courtenay,  (1903)  98  Me. 
401,  67  Atl.  692.  99  A.  S.  R.  414. 

"The  same  principle  is  applicable  also 
to  receivers  and  ojQScial  liquidators.   Quincy, 
etc.,   R.    Co.   V.   Humphreys,    (1892)    145 
U.  S.  82,  12  8.  Ct.  787,  36  U.  S.  (L.  ed.) 
632;  St.  Joseph,  etc.,  R.  Co.  v.  Humphreys, 

(1892)  146  U.  S.  105,  12  S.  Ct.  795,  36 
U.  S.  (L.  ed.)  640;  Sunflower  Oil  Co.  t'. 
Wilson,  (1892)  142  U.  S.  313,  12  S.  Ct. 
235,  36  U.  S.  (L.  ed.)  1026;  United  States 
Trust    Co.   V,   Wabash    Western   R.    Co., 

(1893)  160  U.  S.  287,  14  S.  Ot.  86,  37 
U.  S.  (L.  ed.)  1086;  In  re  Oak  Pits  Col- 
liery Co.,  (1882)  21  Ch.  Div.  (Eng.)  322, 
330."  Dushane  t?.  Beall,  (1896)  161  U.  S. 
613,  16  S.  Ct.  637,  40  U.  S.  (L.  ed.)  791. 

"  If  their  judgment  is  unwisely  exer- 
cised, the  Bankruptcy  Court  is  open  to 
compel  a  different  course."  Dushane  v, 
Beall,  (1896)  161  U.  S.  613,  16  S.  Ct. 
637,  40  U.  S.  (L.  ed.)  791. 

A  trustee  in  bankruptcy  is  not  botmd  to 
take  property  which  may  involve  him  in 
litigation.  Oldmixon  v.  Severance,  (1907) 
18  Am.  Bankr.  Rep.  823,  117  App.  Div. 
921,  102  N.  Y.  S.   1144. 

Nor  is  the  trustee  obliged  to  accept  title 
to  the  property  surrendered  by  the  bank- 
rupt, if  to   do   so  would  not  benefit  the 
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creditors,  or  would  prejudice  them.  Gor- 
don V,  Mechanics',  etc.,  Ins.  Co.,  (1907) 
22  Am.  Bankr.  Rep.  649,  120  La.  441,  14 
Ann.  Cas.   886,  45  So.   384. 

Where  it  is  doubtful  whether  a  proceed- 
ing to  set  aside  a  voidable  transfer  of 
property  would  result  in  any  benefit  to  the 
estate,  such  transfer  will  not  be  set  aside 
at  the  instance  of  creditors,  except  upon 
their  giving  bond  to  indemnify  the  trustee 
for  any  loss  which  the  estate  may  suffer. 
Jn  re  Finlay,  (S.  D.  N.  Y.  1900)  104  Fed. 
675,  4  Am.  Bankr.  Rep.  745. 

The  trustee  may,  at  the  request  of  th« 
creditors  and  with  the  sanction  of  the 
court,  execute  a  quitclaim  deed  for  prop- 
erty in  which  the  bankrupt  has  an  equi- 
table interest,  and  which  is  deemed  to  be 
unprofitable.  Kenyon  v.  Mulert,  (C.  C.  A. 
3d  Cir.  1911)    184  Fed.  825. 

The  bankrupt  may  assert  title  to  prop- 
erty which  the  trustee  declines  to  take. 
Jacksboro  First  Nat.  Bank  v.  Lasater, 
(1905)  196  U.  S.  115,  26  S.  Ct.  206,  49 
U.  S.  (L.  ed.)  408;  In  re  Frazin,  (1910) 
183  Fed.  28,  105  C  C.  A.  320,  33  L.  R.  A. 
(N.  S.)  745;  Fleming!;.  Ck)urtenay,  (1903) 
98  Me.  401,  67  Atl.  592,  99  A.  S.  R.  414; 
Dow  u.  Bradley,  (1913)  110  Me.  249,  86 
Atl.  896,  44  L.  R.  A.  (N.  S.)   1041. 

"  But  that  doctrine  can  have  no  applica- 
tion when  the  trustee  is  ignorant  of  the 
existence  of  the  property,  and  has  had  no 
opportunity  to  make  an  election.  It  can- 
not be  that  a  bankrupt,  by  omitting  to 
schedule  and  withholding  from  his  trustee 
all  knowledge  of  certain  property,  can, 
after  his  estate  in  bankruptcy  has  been 
finally  closed  up,  immediately  thereafter 
assert  title  to  the  property  on  the  ground 
that  the  trustee  had  never  taken  any  ac- 
tion in  respect  to  it."  Jacksboro  First 
Nat.  Bank  v.  Lasater,  (1906)  196  U.  S. 
115,  26  S.  Ct.  206,  49  U.  S.  (L.  ed.)  408, 
18  Am.  Bankr.  Rep.  698. 

The  contingent  right  of  an  insolvent 
debtor  imder  a  deferred  annuity  contract 
with  an  insurance  company  is  something 
that  his  trustee  in  bankruptcy  may  seize 
and  hold  for  the  benefit  of  creditors,  or  he 
may  waive  it  altogether  under  circum- 
stances which  justify  it.  Mutual  Life  Ins. 
Co.  V.  Smith,  (1910)  184  Fed.  1,  106 
C.  C.  A.  693,  33  L.  R.  A.  (N.  S.)  439. 

Leases  and  other  executory  contracts 
of  the  bankrupt  may  be  renoimced  by  the 
trustee  if  he  shall  deem  it  for  the  best  in- 
terests of  the  estate  to  do  so  Watson  v, 
Merrill,  (C.  C.  A.  8th  Cir.  1905)  136 
Fed.  359,  14  Am.  Bankr.  Rep.  454.  See 
also  the  note  to  section  70a  (5). 

If  the  trustee  is  confronted  with  the 
alternative  of  an  immediate  ejection  from 
the  premises,  with  the  consequent  deprecia- 
tion of  the  personal  estate,  or  the  assump- 
tion of  an  undesirable  lease  and  the  pay- 
ment of  a  large  sum  for  unsecured  rent, 
whereby  an  unsecured  creditor  will  secure 
a  preference,  a  court  of  equity  should  re- 
lieve him  from  the  coercion  of  the  situa- 


tion. If  time  is  essential  for  an  equitable 
adjustment  of  the  various  rights,  the  court 
may  impose  such  delay  as  is  reasonably 
necessary  upon  the  enforcement  of  any 
particular  right,  making  pecuniary  com- 
pensation therefor  whenever  that  is  ade- 
quate. In  re  Chambers,  (D.  C.  H.  I, 
1900)  98  Fed.  865,  3  Am.  Bankr.  Rep. 
637. 

Encumbered  property. —  A  trustee  in 
bankruptcy  is  not  required  to  take  charge 
of,  or  sell,  any  portion  of  the  estate  so 
heavily  encumbered  witli  valid  liens  that 
nothing  can  be  realized  therefrom  for  the 
unsecured  creditors.  In  re  Cogley,  (N.  D. 
la.  1901)  107  Fed.  73,  6  Am.  Bankr.  Rep. 
731. 

The  trustee  has  the  election  to  refuse  to 
take  possession  of  mortgaged  property,  if 
its  value,  over  and  above  the  incumbrance, 
is  not  sufiicient  to  justify  an  attempt  to 
administer  it.  In  re  Jersey  Island  Pack- 
ing Co.,  (C.  C.  A.  9th  Cir.  1905)  138  Fed. 
625,  14  Am.  Bankr.  Rep.  692. 

Where  it  appears  that  the  entire  assets 
of  a  bankrupt  corporation  consist  of  a 
manufacturing  plant  encumbered  by  a 
mortgage  for  more  than  its  value;  that 
the  trustee,  after  diligent  effort,  has  been 
imable  to  sell  the  same,  either  at  public 
or  private  sale,  for  any  gum  near  its  value; 
and  that  the  property  is  a  source  of  ex- 
pense,  the  court  of  bankruptcy  should 
permit  it  to  be  turned  over  to  the  mort- 
gagee, subject  to  the  right  of  the  trustee 
of  general  creditors  to  contest  the  validity 
of  the  mortgage,  if  desired,  in  any  court 
having  jurisdiction.  Equitable  Loan,  etc., 
Co.  V.  Moss,  (C.  C.  A.  6th  Cir.  1903)  126 
Fed.  609,  11  Am.  Bankr.  Rep.   111. 

When  trustee  must  act. —  A  bankrupt's 
trustee  has  a  reasonable  time  after  his  apw 
pointment  to  determine  whether  he  will  or 
will  not  accept  such  assets  as  appear  to 
him  to  be  unprofitable.  In  re  Rubel,  (E. 
D.  ,Wis.  1908)  166  Fed.  131,  21  Am. 
Bankr.  Rep.  566. 

"  If  within  such  reasonable  time,  he 
does  not  elect  to  take  the  property,  ft  is 
deemed  an  election  to  reject  it."  Fleming 
V.  Courtenay,  (1903)  98  Me.  401,  57  Atl. 
592,  99  A.  S.  R.  414. 

It  is  the  duty  of  the  trustee  to  elect 
whether  he  will  assume  an  existing  execu- 
tory contract  and  continue  its  performance 
and  ultimately  dispose  of  it  for  the  benefit 
of  the  estate,  or  renounce  it,  and  leave 
the  injured  party  to  such  legal  remedies 
for  the  breach  as  the  case  affords.  Atchi- 
son, etc.,  R.  Co.  V.  Hurley,  (C.  C.  A.  8th 
Cir.  1907)  153  Fed.  503,  18  Am.  Bankr. 
Rep.  396. 

Where  property  is  encumbered  the  trus- 
tee should  act  promptly  in  the  premises, 
and  if  he  concludes  not  to  redeem  the 
property,  he  should  at  once  notify  the 
bankrupt  of  such  conclusion,  in  order  fhat 
the  latter  may  redeem  it  if  he  wishes  to 
do  so.  In  re  Novak,  (N.  D.  la.  1901)  111 
Fed.  161,  7  Am.  Bankr.  Rep.  27. 
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Evidence  of  waiver  by  trustee, — "  If, 
with  knowledge  of  the  facts,  or  being  so 
situated  as  to  be  chargeable  with  such 
knowledge,"  a  trustee  "  by  definite  decla- 
ration or  distinct  action,  or  forbearance  to 
act,  indicates,  in  view  of  the  particular 
circumstances,  his  choice  not  to  take  cer- 
tain property,  or  if,  in  the  language  of 
Ware,  J.,  in  Smith  f.  Gordon,  [(IS  13)  2 
N.  Y.  Leg.  Obs.  325,  22  Fed.  Cas.  No. 
13,052]  he,  with  such  knowledge  '  stands 
by  without  asserting  his  claim  for  a  lapse 
of  time  and  allows  third  persons  in  the 
prosecution  of  their  legal  rights  to  acquire 
an  interest  in  the  property,'  then  he  may 
be  held  to  have  waived  the  assertion  of  his 
claim  thereto."  Dushane  v.  Beall,  (181)6) 
161  U.  S.  513,  16  S.  Ct.  637,  40  U.  vS. 
(L.  ed.)  791,  holding,  however,  that  the 
assignee  of  a  bankrupt  in  an  involuntary 
proceeding  under  the  Bankruptcy  Act  of 
1867  who  failed  to  include  a  certain  claim 
in  his  schedule  of  assets  could  not  be  held 
to  have  elected  whetlicr  he  would  prosecute 
the  claim  or  abandon  it,  in  the  absence  of 
any  evidence  of  his  knowledge  or  sufBcient 
means  of  knowledge  of  its  existence. 

"  In  this  case,  although  the  assignee 
had  information  in  regard  to  the  existence 
of  tliis  unliquidated  claim  for  more  than 
22  years,  he  neglected  to  assert  any  title 
thereto.  If  nothing  else  appeared,  the  ir- 
resistible inference  from  his  neglect  to 
affirmatively  assert  his  claim  for  these 
many  years  would  be  that  he  had  elected 
not  to  accept  tins  asset  of  the  estate,  be- 
lieving it  to  be  burdensome  and  unprofit- 
able. But  much  more  does  appear  confir- 
matory of  this  inference,  if  not  sufficient 
to  show  a  definite  declaration  or  distinct 
action  upon  his  part  not  to  accept  the 
claim."  Fleming  v.  Courtenay,  (1903) 
98  Me.  401,  57  Atl.  592,  99  A.  S.  R. 
414. 

Under  an  earlier  Bankruptcy  Act  it  was 
held  that  assignees  in  bankruptcy  could 
not  be  deemed  to  have  abandoned  the 
bankrupt's  remainder  interest  under  a 
testamentary  trust  because  they  did  not 
sell  such  interest,  where,  as  soon  as  they 
learned  of  the  existence  of  the  trust  fund 
and  of  the  fact  that  creditors  of  the  bank- 
rupt were  seeking  to  reach  and  apply 
this  interest  in  satisfaction  to  his  debts, 
they  brought  a  bill  in  equity  in  the  nature 
of  a  bill  quia  timet  to  compel  the  transfer 
to  them  of  the  bankrupt's  interest  and  to 
enjoin  the  trustee  from  paying  any  part 
of  the  ti;ust  fund  to  the  bankrupt  or 
those  claiming  under  him.  Hammond  i;. 
VVhittredge.  (1907)  204  IT.  S.  638,  27  S. 
Ct.  396,  51  U.  S.    (L.  ed.)    606. 

A  finding  in  a  summary  proceeding  in 
a  court  of  bankruptcy  that  the  trustee  had 
received  as  such  certain  property  of  the 
bankrupt  estate  is  conclusive  against  him 
and  not  subject  to  collateral  attack  by 
third  persons.  Hebert  v,  Crawford,  (1913) 
228  U.  S.  204,  33  S.  Ct.  484,  51  U.  S. 
(L.  ed.)   800. 


VI.   Exempt  Propkbty. 

Title  remains  in  bankrupt. — "  Under  the 
Bankruptcy  Act  of  1867,  it  was  held  that 
property  generally  exempted  by  the  state 
laws  from  the  claims  of  creditors  was  not 
part  of  the  assets  of  the  bankrupt,  and 
did  not  pass  to  the  assignee,  but  that 
such  property  must  be  pursued  by  those 
having  special  claims  against  it  in  the 
proper  state  tribunals."  Lockwood  v. 
Exchange  Bank,  (1903)  190  U.  S.  294, 
23  6.  Ct.  761,  47  U.  S.  (L.  ed.)  1061 
citing  In  re  Bass,  (1877)  3  Woods  382, 
3S4,  2  Fed.  Cas.  No.  1,091.  To  the  same 
point  see  Wilkinson  f.  Wait,  ( 1372)  44  Vt. 
508,  8  Am.  Rep.  391;  Sheldon  v.  Rounds, 
(1879)  40  Mich.  425;  Bullvmore  f. 
Cooper,  (1871)  46  N.  Y.  236;  'Fehley  v. 
Barr,  (1870)  66  Pa.  St.  196;  In  re  Hes- 
ter, (1871)  6  Nat.  Bankr.  Reg.  285,  12 
Fed.  Cas.  Xo.  6,437;  In  re  Hunt,  (1871) 
5  Xat.  Bankr.  Reg.  493,  12  Fed.  Cas.  No. 
6,883;  lleiilv  v.  Lanier,  (1876)  75  N. 
Car.  172;  iJx  r.  Capitol  Bank,  (1873) 
2  Dill.  (U.  8.)  367;  Selling  p.  Gunder- 
man,  (1872)  35  Tex.  545;  Winn  f.  Morse, 
(1879)    59  N.  H.  210. 

The  title  to  exempt  property,  under  the 
express  provisions  of  the  present  Bank- 
ruptcy Law  (sections  70a  and  6)  remains 
in  the  bankrupt,  and  does  not  vest  in  his 
trustee.  Tvockwood  r.  Exchanjje  Bank, 
(1903)  190  U.  S.  294,  23  S.  Ct.  751,  47 
U.   S.    (L.   ed.)    1061;    In  re  Russie,    (D. 

C.  Ore.)  1899)  96  Fed.  609;  3  Am.  Bankr. 
Rep.  6;  In  re  Marquette,  (D.  C.  Vt. 
1900)  103  Fed.  777,  4  Am.  Bankr.  Rep. 
623;  In  re  Durham,  (1900)  104  Fed. 
233;  In  re  Hill,  (1899)  96  Fed.  185;  In 
re  Grimes,  (1899)  96  Fed.  529;  In  re 
Black,  (1900)  104  Fed.  289;  In  re  Sea- 
bolt,  (W.  D.  N.  C.  1902)  113  Fed.  766,  8 
Am.  Bankr.  Rep.  60;  In  re  Edwards,   (S. 

D.  Ala.  1907)  156  Fed.  794,  19  Am. 
Bankr.  Rep.  632;  In  re  Cohn,  (D.  C.  N. 
D.  1909)  171  Fed.  568,  22  Am.  Bankr. 
Rep.  761;  In  re  Mussey,  (W.  D.  Tex. 
1910)  179  Fed.  1007;  In  re  National 
Grocer  Co.,  (C.  C.  A.  6th  Cir.  1910)  181 
Fed.  33;  Sullivan  r.  Mussey,  (C.  C.  A. 
5th  Cir.  1910)  184  Fed.  60;  7n  re  Carlon, 
(S.  D.  S.  D.  1911)  189  Fed.  815;  In  re 
Orear,  (C.  C.  A.  Sth  Cir.  1911)  189  Fed. 
888;  In  re  Cale,  (C.  C.  A.  Sth  Cir.  1911) 
191  Fed.  31;  Bank  of  Nez  Perce  r.  Pin- 
del,  (C.  C.  A.  9th  Cir.  1912)  193  Fed. 
917;  In  re  Zimmerman,  (E.  D.  Wis. 
1913)  202  Fed.  812;  Sayre  First  Nat. 
Bank  r.  Bartlett,  (1008)  21  Am.  Bankr. 
Rep.  88,  35  Pa.  Super.  Ct.  593.  And  see 
the  annotation  under  section  6.  Observe, 
too,  the  express  exception  in  section  67e. 

"  Title  to  exempt  property  does  not 
vest  in  the  trustee  and  cannot  be  admin- 
istered by  him  for  the  benefit  of  the  cred- 
itors." Chica<,'o,  etc.,  R.  Co.  r.  Hall, 
(1913)  229  U.  S.  511,  33  S.  Ct.  885,  57 
U.   S.    (L.   ed.)    1306. 

It  is  true  that  in  the  first  instance 
all  of  the  bankrupt's  property  passes  to 
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the  possession  of  the  trustee  in  hank- 
mpt^y  but  not  for  the  purpose  of  vesting 
title  to  that  part  of  it  which  is  exempt, 
for  he  has  no  title  to  that  and  it  only 
passes  to  him  that  it  may  be  duly  set 
apart  to  the  bankrupt.  Bank  of  Mendon 
17.  Mell,  (1914)  186  Mo.  App.  610,  172 
S.   W.  484. 

Exemption  provision  oonirols  entire 
Mection. —  The  words  "except  in  so  far 
as  it  is  to  property  which  is  exempt/' 
are  a  qualification  that  excludes  exempt 
property  from  all  the  provisions  con- 
tained in  the  respective  enumerations  in 
the  six  following  clauses.  H olden  v. 
Stratton,  (1905)  198  U.  S.  202,  25  S.  (3t. 
660,  40  U.  S.   (L.  ed.)   1018. 

Section  6  must  he  construed  with  seo- 
tion  70a,  in  so  far  as  exempt  property  is 
concerned,  so  that  both  provisions  may 
be  given  effect.  Lockwood  v.  Exchange 
Bank,  (1P03)  190  U.  S.  294,  23  S.  Ct. 
751,  47  U.  S.  (L.  ed.)  1061,  10  Am. 
Bankr.  Rep.  107. 

The  exemptions  allotoed  a  hankrupt  are 
"fixed  cmd  prescribed  by  the  statutes  of 
the  state  of  his  domicile  (see  section 
6a)  ;  but  the  provisions  of  the  Bank- 
ruptcy Act  are  controlling  as  to  the  time 
and  manner  of  claiming,  awarding,  se« 
lee  ting,  and  setting  apart  such  exemp- 
tions, and  the  law  is  well  settled  that 
these  provisions  of  the  Bankruptcy  Act 
should  receive  a  liberal  and  not  a  narrow 
or  technical  interpretation.  The  laws 
securing  exemptions  are  not  to  be  frit- 
tered away  by  construction  so  as  to  de- 
strov  their  value.  In  re  Andrews,  (W. 
D    Mich.   1911)    193  Fed.  776. 

Setting  apart  exemptions. —  See  section 
47a   (11)   and  note  thereto. 

Proceeds  of  sale  of  exempt  property. — 
"  It  has  been  held  in  numerous  cases  that 
it  is  not  improper  to  permit  the  bankrupt 
to  claim  the  proceeds  of  the  sale  of  ex- 
empt property  if  such  property  has  been 
sola  by  order  of  the  court  before  the  time 
for  filing  schedules  has  expired.  Lipman 
1*.  Stein,  (C.  C.  A.  3d  Cir.  1905)  134  Fed. 
235,  14  Am.  Bankr.  Kep.  30;  In  re  Sloan, 
(E.  D.  Pa.  1905)  135  Fed.  873,  14  Am. 
Bankr.  Rep.  435;  In  re  Renda,  (D.  C. 
Pa.  1906)  149  Fed.  614,  17  Am.  Bankr. 
Rep.  521;  In  re  LeVay,  (M.  D.  Pa. 
1903)  125  Fed.  990,  11  Am.  Bankr.  Rep. 
114.  The  same  reasoning  and  the  same 
rule  ought  to  apply  to  a  case  like  the 
present  where,  prior  to  his  adjudication, 
the  bankrupt  was  deprived  of  the  pos- 
session of  his  property  by  an  officer  of  a 
court  acting  under  an  order  of  court, 
and  where  the  trustee  in  bankruptcy  sold 
the  property  without  notice  to  him  and 
without  giving  him  an  opportunity  to 
make  his  selection  before  the  sale."  In 
re  Andrews,  (W.  D.  Mich.  1911)  193  Fed. 
776. 

The  purpose  of  the  Bankruptcy  Act  is 
to  give  creditors  only  such  rights  as 
would  have  been  theirs  if  bankruptcy  had 


not  supervened,  and  to  save  to  the  bank- 
rupt and  his  family  every  right  and  ex- 
emption which  would  have  been  theirs  as 
against  creditors  enforcing  their  claims 
by  ordinary  judicial  process.  In  re 
dohn,  (D.  C.  N.  D.  1909)  171  Fed.  568/ 
22  Am.  Bankr.   Rep.   761. 

On  the  death  of  a  debtor,  property 
which  would  have  been  set  apart  to  him 
under  his  exemption,  had  he  lived,  re- 
mains a  part  of  his  estate,  and  goes  to 
his  administrator.  In  re  Seabolt,  (W.  D. 
N.  C.  1902)  113  Fed.  766,  8  Am.  Bankr. 
Rep.  60. 

Even  though  ehoempt  property  may  he 
temporarily  in  the  possession  of  the  true- 
tee  J  he  has  no  title  or  beneficial  interest 
therein,  and  the  possession,  in  effect,  re- 
mains in  the  bankrupt,  within  the  mean- 
ing of  the  state  statute,  and  the  trustee 
will  be  directed  to  surrender  it  to  the 
bankruptt  In  re  Durham,  (E.  D.  Ark. 
1900)  104  Fed.  231,  4  Ain.  Bankr.  Rep. 
760. 

Notes  t<iken  for  rental  of  exempt  prop- 
erty.—  Notes  taken  by  a  bankrupt  after 
adjudication,  for  the  future  rental  of  land 
which  is  exempt,  do  not  constitute  assets 
of  his  estate  in  bankruptcy.  In  re  Ole- 
son,  (X.  B.  la.  1901)  110  Fed.  796,  7 
Am.  Bankr.  Rep.  22. 

Waiver  of  exemption. —  The  fact  that 
a  bankrupt  has  given  notes  in  which  he 
waived  his  right  to  exemptions  does  not 
give  the  Bankruptcy  Court  jurisdiction 
to  administer  his  exempt  property,  nor 
affect  his  right  to  have  the  same  set 
apart  to  him.  Goodman  v.  Curtis,  (C. 
C  A.  5th  Cir.  1909)  174  Fed.  644,  23 
Am.  Bankr.  Rep.  504.  See  also  note  to' 
section  6a. 

If  property  is  exempt  at  the  date  of 
filing  of  the  petition  (see  supra,  division 
IV  of  this  note)  it  cannot  afterward  be- 
come nonexempt  and  thereupon  pass  to 
the  trustee.  Allen  t;.  Central  Wisconsin 
Trust  Co.,  (1910)  143  Wis.  381,  127  N. 
\y.   1003,  139  A.  S.  R.   1107. 

Exemptions  accruing  after  adjudication 
in  bankruptcy  do  not  affect  the  trustee's 
title  to  the  property.  In  re  Rainwater, 
(S.  D..  Miss.   1911)    191   Fed.  738. 

Homesteads  —  Generally. —  Since  home- 
stead property  does  not  pass  to  a  bank- 
rupt's trustee,  the  fact  that  it  was  mort- 
gaged to  certain  creditors  does  not  make 
it  assets  to  be  administered  in  bankruptcy. 
In  re  Bailey,  (D.  C.  Utah  1910)  176  Fed.' 
990,  24  Am!  Bankr.  Rep.  201.  ! 

The  homestead  of  a  bankrupt,  exempt 
from  his  general  debts  under  the  laws  of 
the  state,  does  not  pass  to  his  trustee,  and 
the  <wurt  of  bankruptcy  is  without  power 
to  order  its  sale  because  a  particular  cred- 
itor may  have  the  right,  under  such  laws, 
to  subject  it  to  the  payment  of  his  debt. 
Ingram  v.  Wilson,  (C.  C.  A.  Sth  Cir.  1903) 
126  Fed.  913f  11  Am.  Bankr.  Rep.  192. 
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In  the  absence  of  a  local  rule  to  the  con- 
trary, the  mere  use  by  an  insolvent  of  non- 
exempt  funds  or  assets  in  acquiring  a 
homestead  does  not  make  it  subject  to  the 
claims  of  his  creditors  in  bankruptcy.  In 
re  Letson,  (C.  C.  A.  8th  Cir.  1907)  167 
Fed.  78,  19  Am.  Bankr.  Rep.  506, 

Where  the  location  and  extent  of  a  bank- 
rupt's homestead  are  uncertain  and  dis- 
puted, by  reason  of  his  claim  being  excess- 
ive, the  title  to  all  the  estate  may  well 
be  taken  as  vesting  in  the  trustee,  subject 
to  the  awarding  and  defining  of  the  ex- 
emptions; and  especially  so  where,  aa  in 
Wisconsin,  he  may  dispose  of  the  property 
by  his  individual  conveyance,  subject  only 
to  a  homestead  right,  if  he  is  married. 
Where  the  homestead  is  abandoned  before 
it  has  been  set  apart,  the  trustee's  title 
becomes  absolute  for  the  benefit  of  the 
creditors.  In  re  Mayer,  (C.  C.  A.  1901) 
108  Fed.  599. 

Latn  governing. —  The  Bankniptcy  Act 
making  no  provision,  there  is  no  question 
but  that  the  state  law  will  control,  as  to 
the  extent  of,  and  requisites  of,  a  home- 
stead exemption  (see  section  6a  and  note 
thereto) ;  but  the  time  within  which  ex- 
emptions are  to  be  claimed  and  the  man- 
ner of  claiming  the  same  are  fixed  by  the 
Bankruptcy  Act  itself,  and  its  provisions 
in  that  respect  are  controlling.  And  this 
applies  where  the  claim  to  exemptions  is 
made  by  the  wife  of  the  bankrupt.  In  re 
Bumham,  (W.  D.  Wash.  1913)  202  Fed. 
762. 

Time  of  claiming  exemption. — In. Brandt 
V.  Mayhew,  (C.  C.  A.  9th  Cir.  1914)  218 
Fed.  422,  the  trustee  contended  that  the 
provision  of  this  section  that  the  trustee 
shall  be  vested  by  operation  of  law  with 
the  title  of  the  bankrupt's  property,  ex- 
cept as  to  property  which  is  exempt, 
showed  the  intention  of  the  law  to  be  that 
property  in  order  to  be  excepted,  must  be 
recognized  as  exempt  at  the  date  of  the 
adjudication.  The  court  said :  "  But  sec- 
tion 70a  does  not  deal  with  the  time  or 
manner  of  claiming  exemptions.  Those 
matters  are  regulatSi  by  other  provisions. 
Section  7,  clause  8,  gives  to  the  involim- 
tary  bankrupt  the  right  to  claim  his  ex- 
emptions within  ten  days  aft^r  the  adjudi- 
cation, and  the  time  within  which  he  may 
do  this  may  be  further  extended  by  amend- 
ment, as  authorized  by  General  Order  11." 
The  court  accordingly  held  that  a  bank- 
rupt was  not  precluded  from  claiming  a 
homestead  as  exempt  from  the  operation 
of  the  Bankruptcy  Law  merely  because, 
prior  to  the  adjudication,  he  had  failed  to 
designate  a  homestead  under  the  laws  of 
the  state,  provided  that,  after  claiming  it, 
he  proceed  under  the  state  law  to  perfect 
his  right  within  a  reasonable  time. 

Land  acquired  by  the  bankrupt  under 
the  United  States  Homestead  Law  cannot 
be  subjected,  in  the  bankruptcy  proceed- 
ings,  to   th«  payment  of  any  debt  con- 


tracted by  him  before  the  issuance  of  the 
patent  for  such  land,  it  being  exempt  as 
to  all  such  debts  by  the  terms  of  the 
Homestead  Act.  In  re  Daubner,  (D.  C. 
Ore.  1899)  96  Fed.  805,  3  Am.  Bankr.  Rep. 
868. 

Interest  vn  homestead  passing  to  trustee. 
—  The  interest  or  title  of  the  bankrupt  in 
the  land  allotted  as  a  homestead  exemp- 
tion, after  the  termination  of  the  time  for 
which  such  property  is  exempted  from 
sale,  is  property;  hence  it  is  the  duty  of 
the  trustee  to  reduce  to  money,  by  sale, 
such  property  or  title  or  reversion,  and 
apply  the  proceeds  to  the  payment  of  debts 
proved  according  to  law.  In  re  Woodard, 
(E.  D.  N.  C.  1899)  95  Fed.  260,  2  Am. 
Bankr.  Hep.  339. 

The  rule  that  the  title  to  exempt  prop- 
erty does  not  pass  to  the  trustee  has  refer- 
ence to  an  exemption  covering  all  the 
property  of  the  bankrupt,  and  is  not  ap- 
plicable to  an  exemption  of  a  homestead 
or  real  estate  of  a  specified  value,  less  than 
the  actual  value,  where  the  trustee  is  di- 
rected by  the  statute  to  determine  the 
claim  of  the  bankrupt  to  the  exemption 
and  report  its  estimated  value  to  the  court 
so  that  any  excess  value  may  be  preserved 
for  the  benefit  of  creditors.  In  re  Forbes, 
(C.  C.  A.  9th  Cir.  1911)   186  Fed.  79. 

But  see  In  re  Manning,  (D.  C.  S.  C. 
1903)  123  Fea.  180,  10  Am.  Bankr.  Rep. 
498,  wherein  it  was  said  that  it  is  the  in- 
tent of  the  homestead  laws  that  a  home- 
stead in  real  estate  in  kinJ  shall  be  set 
aside  whenever  practicable,  and  a  bankrupt 
is  entitled  to  retain  the  land  assigned  as 
his  homestead,  although  valued  in  excess 
of  the  limit  of  exemption,  on  payment  of 
the  excess. 

Life  insurance  policies. —  Life  insurance 
policies  which  are  exempt  under  the  law 
of  the  state  must  be  so  considered  under 
the  Bankruptcy  Law,  and  therefore  do  not 
pass  to  the  trustee.  Holden  v.  Stratton, 
(1905)  198  U.  S.  202,  25  S.  Ct.  656,  49 
U.  S.  (L.  ed.)  1018,  14  Am.  Bankr.  Rep. 
94,  reversing  (C.  C.  A.  9th  Cir.  1902)  113 
Fed.  141,  7  Am.  Bankr.  Rep.  615;  His- 
cock  V.  Mertens,  (1907)  205  U.  S.  202,  27 
S.  Ct.  488,  51  U.  S.  (L.  ed.)  771,  17  Am. 
Bankr.  Rep.  484;  Steele  v.  Buel,  (CCA. 
8th  Cir.  1900)  104  Fed.  968,  5  Am.  Bankr. 
Rep.  165,  reversing  (S.  D.  la.  1899)  98 
Fed.  78,  3  Am.  Bankr.  Rep.  549;  In  re 
Churchill,  (C.  C  A.  7th  Cir.  1913)  209 
Fed.  766.  And  see  the  proviso  to  section 
70a  (5)  Policy  of  InsurancCy  and  the  note 
thereto. 

Lands  allotted  to  an  Indian,  within  the 
Umatilla  reservation,  under  the  Act  of 
March  3,  1885  (23  Stat.  L.  340),  is 
incapable  of  being  alienated,  enciunl)ered, 
or  sold  on  execution;  and,  therefore,  such 
land  remains  exempt  to  the  allottee  and 
cannot  pass  to  his  trustee  in  bank- 
ruptcy. In  re  Russie,  (D.  C.  Ore.  1899) 
96  Fed.  609,  3  Am.  Bankr.  Rep.  6. 
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VII.  Reclamation  Pboceedinos. 

Right  to  reclaim. —  Whenever  the  trus- 
tee in  bankruptcy  obtains  possession  of 
the  property  of  persons  other  than  the 
bankrupt,  the  owner  of  such  property  has 
the  undoubted  right  to  recover  it  from 
the  trustee  in  some  appropriate  proceed- 
ing. In  re  Garner,  (X.  D.  Oa.  1901)  110 
Fed.  123,  6  Am.  Bankr.  Rep.  69d;  In  re 
Gait,  (7th  Cir.  1903)  120  Fed.  64,  56 
C.  C.  A.  470,  13  Am.  Bankr.  Rep.  575; 
In  re  Tice,  (M.  D.  Pa.  1906)  139  Fed. 
62,  15  Am.  Bankr.  Rep.  97;  In  re  Poore, 
(M.  D.  Pa.  1905)  139  Fed.  862,  15  Am. 
Bankr.  Rep.  174;  In  re  Wells,  (M.  D.  Pa. 
1905)  140  Fed.  752,  15  Am.  Bankr.  Rep. 
419;  In  re  Wood,  (M.  D.  Pa.  1905)  140 
Fed.  964,  15  Am.  Bankr.  Rep.  411;  7n  r« 
Heckathorn,  (W.  D.  Pa.  1906)  144  Fed. 
499,  16  Am.  Bankr.  Rep.  467;  In  re  Boil- 
ing, (E.  D.  Va.  1906)  147  Fed.  786,  iT 
Am.  Bankr.  Rep.  399 ;  In  re  Berry,  ( C.  C. 
A.  2d  Cir.  1906)  149  Fed.  176,  17  Am. 
Bankr.  Rep.  467 ;  Nylin  v.  American  Trust, 
etc.,  Bank,  (C.  C.  A.  7th  Cir.  1908)  166 
Fed.  276;  Franklin  v.  Stoughton  Wagon 
Go.^  (C.  C.  A.  8th  Cir.  1909)  168  Fed. 
857,  22  Am.  Bankr.  Rep.  63;  Walter  A. 
Wood  Mowing,  etc.,  Mach.  Co.  v.  Van- 
story,  (C.  C.  A.  4th  Cir.  1909)  171  Fed. 
375,  22  Am.  Bankr.  Rep.  740;  In  re  Sus- 
quehanna Rooflng  Co.,  (M.  D.  Pa.  1909) 
173  Fed.  150,  23  Am.  Bankr.  Rep.  5,  In  re 
Meadows,  (W.  D.  N.  Y.  1909)  173  Fed, 
694,  23  Am.  Bankr.  Rep.  124 ;  In  re  Com, 
(C.  C.  A.  2d  Cir.  1910)  179  Fed.  841; 
In  re  !MonongaIiela  Distillery  Co.,  (E.  D. 
Mich.  1010)  186  Fed.  220;  In  re  Wood- 
man,  (D.  C.  Mass.  1910)  186  Fed.  533; 
McEwen  r.  Totten,  (C.  C.  A.  5th  Cir. 
1908)  21  Am.  Bankr.  Rep.  336;  In  re 
Kay-Tee  Film  Exch.,  (S.  D.  Cal.  1911) 
193  Fed.  140;  In  re  Wall,  (E.  D.  Okla. 
1910)  207  Fed.  994.  And  see  the  annota- 
tions under  section  70a  (5),  and  under 
section  23 &. 

Claim  allowed  from  proceeds  of  sale. — 
And  if  the  property  claimed  has  been  sold 
by  the  trustee,  and  the  claimant  proves 
his  right  thereto,  the  claim  w^ill  be  al- 
lowed out  of  the  proceeds  of  such  sale. 
In  re  Randolph,  (N.  D.  W.  Va.  1911)  187 
Fed.  186. 

Property  taken  hy  receiver  under  erro- 
neous order. —  Where  property  of  a  defend- 
ant ia  taken  from  his  possession  by  a  re- 
ceiver against  his  consent,  under  an  erro- 
neous order,  which  he  successfully  resists 
in  an  appellate  court,  he  is  entitled  to  the 
return  of  such  property  without  charge  of 
any  kind  against  it  or  against  him  by 
reason  of  the  proceedings.  Beach  v,  Macon 
Grocery  Co.,  (5th  Cir.  1903)  125  Fed.  513, 
60  C.  C.  A.  567,  11  Am.  Bankr.  Rep.  104. 

A  trustee  in  bankruptcy  has  no  equities 
greater  tfian  those  of  the  bankrupt;  and 
he  will  be  ordered  to  do  full  justice,  even 
in   some   cases   where   the   circumstances 


would  give  rise  to  no  legal  rights  and  per- 
haps not  even  to  a  right  which  could  be 
enforced  in  a  court  of  equity  as  against 
an  ordinary  litigant.  Indeed,  bankruptcy 
proceeds  on  equitable  principles  so  broad 
that  it  will  order  a  repayment  when  such 
principles  require  it,  notwithstanding  the 
court  or  the  trustee  may  have  received  the 
fund  without  such  compulsion  or  protest 
as  is  ordinarily  required  for  recovery  in 
the  courts  either  of  common  law  or  dian- 
cery.  In  re  Chase,  (C.  O.  A.  1st  Cir. 
1903)  124  Fed.  753,  10  Am.  Bankr.  Rep. 
677. 

In  In  re  MacDonald,  (D.  C.  Conn.  1905) 
138  Fed.  463,  14  Am.  Bankr.  Rep.  797,  it 
appears  that  the  bankrupt  at  the  time  of 
his  bankruptcy  was  conducting  a  shipyard, 
and  had  contracted  with  the  several  peti- 
tioners to  build  vessels  for  them,  the  con- 
tracts providing  for  the  making  of  partial 
payments  by  them  at  certain  stages  in  the 
progress  of  the  work,  and  that  title  should 
vest  as  each  payment  was  made.  At  the 
time  of  the  bankruptcy  one  of  said  vessels 
had  been  practically  completed,  so  far  as 
the  work  of  the  bankrupt  was  concerned, 
the  payments  had  been  made,  and  it  had 
been  launched  and  delivered  to  the  peti- 
tioner for  whom  it  was  built,  who  was  to 
complete  it  himself.  The  otliers  remained 
in  the  yard  in  various  stages  of  construc- 
tion, but  the  required  payments  had  been 
made,  and  exceeded  the  value  of  the  struc- 
tures. None  of  such  vessels  were  sched- 
uled by  the  bankrupt,  but  all  were  taken 
possession  of  by  the  trustee,  who  declined 
to  complete  the  contracts.  It  was  held 
that  the  title  to  such  vessels,  so  far  as 
completed,  was  in  the  several  petitioners, 
who  were  entitled  to  their  possession. 

Question  of  fact, —  The  question  of  title 
is,  under  conflicting  evidence,  one  of  fact. 
In  re  U.  S.  Restaurant,  etc.,  Co.,  (C.  C. 
A.  2d  Cir.  1911)  187  Fed.  118;  In  re  Don- 
nelly, (0.  C.  A.  2d  Cir.  1911)  187  Fed. 
121. 

The  burden  of  proof  rests  on  the  claim- 
ant, /n.  re  Hurlbutt,  (C.  C.  A.  2d  Cir. 
1906)  143  Fed.  958,  16  Am.  Bankr.  Rep. 
198;  In  re  Kessler,  (S.  D.  N.  Y.  1908) 
165  Fed.  508,  21  Am.  Bankr.  Rep.  583; 
In  re  Sweeney,  (C.  O.  A,  6th  Cir.  1909) 
168  Fed.  612,  21  Am.  Bankr.  Rep.  866; 
In  re  Burke,  (S.  D.  Ga.  1909)  168  Fed. 
994,  22  Am.  Bankr.  Rep.  69;  In  re  J.  M. 
Acheson  Co.,  (C.  C.  A.  9th  Cir.  1909) 
170  Fed.  427,  22  Am.  Bankr.  Rep.  338; 
EUet-Kendall  Shoe  Co.  v.  Ward,  (C.  C.  A. 
8th  Cir.  1911)  187  Fed.  982;  Matter  of 
Mundle,  (S.  D.  N.  Y.  1905)  13  Am.  Bankr. 
Rep.  490. 

In  In  re  Mayer,  (E.  D.  Pa,  1907)  166 
Fed.  432,  19  Am.  Bankr.  Rep.  480,  a  claim 
to  property  which  was  in  the  possession 
o^  a  bankrupt  at  the  time  of  the  filing  of 
the  petition  was  held  not  to  have  been 
sufficiently  established  by  the  unsup- 
ported testimony  of  the  claimant,  where, 
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if  it  had  been  true,  he  could  have  pro- 
duced other  evidence  in  corrobation 
thereof. 

Reclamation  precluded  by  act  of  claim- 
ant—  Filing  claim. —  A  claimant  who  de- 
posited money  with  a  banking  firm  four 
days  before  it  was  adjudged  a  bankrupt 
on  a  voluntary  petition,  receiving  a  cer- 
tificate of  deposit  therefor,  on  learninfj  of 
the  insolvency  of  the  bank  when  it  received 
his  deposit,  was  bound  to  elect  promptly 
whether  to  rescind  the  contract  for  'the 
alleged  fraud  or  to  affirm  it,  and  the  fact 
that  he  filed  a  claim  against  the  estate 
was  held  to  constitute  an  irrevocable  elec- 
tion, by  which  he  was  precluded  from  also 
claiming  a  rescission.  In  re  Kenyon,  (S. 
D.  Ohio  1907)  156  Fed.  863,  19  Am.  Bankr. 
Rep.  195. 

So  also  it  has  been  held  that  creditors 
of  a  bankrupt,  by  filing  their  claims  for 
the  price  of  goods  alleged  to  have  been 
wrongfully  transferred  by  the  banlorupt  to 
defendant  corporation,  w-aived  their  right 
to  dispute  the  passing  of  the  title  in  the 
goods  to  the  bankrupt  prior  to  bankruptcy. 
Lynch  v,  Bronson,  (D.  C.  Conn.  1908)  160 
Fed.  139,  20  Am.  Bankr.  Rep.  409. 

And  where  a  firm  of  broKers,  prior  to 
their  bankruptcy,  without  authority, 
pledged  stocks  of  customers  in  their  hands 
to  secure  loans  to  themselves,  the  action 
of  such  a  customer  in  proving  his  claim 
against  the  esftate  for  the  value  of  his 
stock,  without  reservation,  with  full 
knowledge  of  the  facts,  was  held  to  con- 
stitute an  election  of  remedies,  which  pre- 
vented him  from  reclaiming  such  stock  on 
its  subsequent  return  to  the  trustee.  In 
re  Berry,  (C.  C.  A.  2d  Cir.  1909)  174 
Fed.  409,  23  Am.  Bankr.  Rep.  27. 

Claimant  bound  hy  election  made  prior 
to  bankruptcy, — Where  a  corporation  pro- 
vided a  bond  issue  with  which  to  take 
up  preferred  stock,  and  a  holder  of  such 
stock,  on  being  tendered  bonds  in  the 
place  thereof,  refused  the  tender  and  de- 
manded money,  to  which  he  was  entitled 
under  the  retirement  proceedings,  after 
which  the  bonds  so  tendered  were  kept  in 
the  corporation  safe  in  an  envelope,  with 
the  stockholder's  name  indorsed  tliereon, 
for  more  than  a  year,  until  the  corpora- 
tion became  bankrupt,  it  was  held  that 
the  stockholder  was  bound  by  his  election, 
and  tliat  he  could  not  then  demand  the 
bonds  from  the  trustee  in  exchange  for 
his  stock.  In  re  Reading  Hosiery  Co., 
(E.  D.  Pa.  1909)  171  Fed.  195,  22  Am. 
Bankr.  Rep.  562, 

In  In  re  Esmark,  (E.  D.  Pa.  1911)  188 
Fed.  687,  it  appears  that  a  claimant,  hav- 
ing received  the  bankruf)t's  judj^ment 
notes  for  money  advanced,  afterwards  dis- 
trained for  rent  due  him  as  landlord  from 
the  bankrupts,  and  levied  on  certain  prop- 
erty as  belonging  to  them;  and  it  was 
held  tliat  lie  could  not  in  bankruptcy 
thereafter  claim  title  to  such  property 
as   having   been   purriiased   by   tlie   bank- 


rupts with  claimant's  funds,  under  an 
agreement  that  he  should  hold  the  title 
until  the  money  was  repaid.  In  re  Es- 
mark,  (E.  D.  Pa.  1911)    188  Fed.  687. 

Jurisdiction. —  \Vhen  a  court  of  bank- 
ruptcy having  jurisdiction  in  the  prem- 
ises, through  its  receiver  or  a  trustee  in 
bankruptcy,  has  taken  actual  possession 
of  property  scheduled  by  the  bankrupt  as 
assets  of  his  estate,  and  holds  the  i^ame 
for  administration  in  bankruptcy,  it  is 
not  competent  for  a  stranger  claiming 
to  be  the  owner  of  such  property  to 
maintain  a  suit  in  a  state  court  againat 
the  trustee  for  the  puipose  of  establish- 
ing his  title  and  restraining  the  officer 
from  selling  the  property.  His  remedy 
is  by  petition  in  the  court  of  bankruptcy. 
Keegan  v.  King,  (D.  C.  Ind.  1899)  96 
Fed.  758,  3  Am.  Bankr.  Rep.  79. 

So,  also,  it  has  been  held  that  a  person 
claiming  to  be  the  owner  of  property  in 
possession  of  the  bankrupt,  and  which 
has  passed  into  the  hands  of  the  trustee 
in  bankruptcy,  will  not  be  allowed  to 
prosecute  replevin  in  a  state  court  with- 
out the  consent  of  the  court  of  bank- 
ruptcy. White  I?.  Schloerb,  (  )  178 
U.  S.  542,  20  S.  Ct.  1007,  44  U.  S.  (L. 
ed.)  1183;  In  re  Russell,  (C.  C.  A.  2d 
Cir.  1900)  101  Fed.  248,  3  Am.  Bankr. 
Rep.  658,  wherein  it  was  said  that  the 
claimant  might  have  brought  an  action 
in  the  state  court  against  the  trustee  for 
the  recovery  of  the  value  of  the  property, 
but  that  replevin  could  not  be  maintained 
because  it  was  an  interference  with  the 
possession  of  the  court  of  bankruptcy; 
In  re  Brockton  Ideal  Shoe  Co.,  (D.  C. 
Maes.  1912)  212  Fed.  764,  where  leave 
to  try  the  title  to  certain  goods  by  a  re- 
plevin action  in  the  state  court  was  de- 
nied, the  court  saying:  "  No  special  rea- 
sons are  shown,  except  that  the  petitioner 
desires  to  retake  the  property  at  once 
and  also  prefers  to  try  the  title  to  it  be- 
fore a  jury,  instead  of  before  a  referee 
in  bankruptcy." 

\Vhere  the  seller  of  goods,  which  had 
been  delivered  to  the  buyers  prior  to  the 
institution  of  bankruptcy  proceedings 
against  them,  rescinded  the  sale  for  fraud 
after  such  proceedings  were  commenced, 
and  applied  to  the  court  in  which  the 
proceedings  were  pending  for  leave  to 
commence  a  replevin  action  for  the  goods 
in  tlie  state  court  against  the  receiver 
in  bankruptcy,  and  after  such  petition 
was  denied  applied  for  an  order  directing 
the  receiver  to  set  aside  and  hold  the 
goods  in  question  for  petitioners,  which 
wan  also  denied,  it  was  held  that  such 
seller  thereby  lieeame  a  party  to  the  bank- 
ruptcy proceeding's,  and  was  bound  to 
prosecute  its  claim  to  tlie  goods  in  the 
court  where  siicli  proceedings  were  pend- 
ing. In  re  Mertens,  (X.  T).  N.  Y.  1904) 
131   Fed.  507,  12  Am.  Hankr.  Rep.  «9S. 

Practice — h'efcrvnrc  to  master. — Wliere 
petitions  for  tlie  reclamation  of  property 
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from  a  trustee  are  presented  to  a  court 
of  bankruptcy^  it  is  the  prevailing  prac- 
tice to  refer  the  same  to  a  special  master, 
instead  of  to  the  referee  in  bankruptcy; 
and  such  practice  should  not  be  changed, 
except  by  a  general  order  of  the  Supreme 
Court  which  would  be  uniform  in  its 
operations.  In  re  Tracy,  (G.  C.  A.  2d 
Cir.  1910)   179  Fed.  366. 

A  referee  in  hankruptoy  has  authority 
to  entertain  and  consider  the  claim  of  an 
intervening  petitioner  to  property  or  its. 
proceeds  in  the  hands  of  a  trustee,  alleged 
to  be  the  property  of  the  petitioner,  and 
not  of  the  estate  in  bankruptcy.  In  re 
Drayton,  (E.  D.  Wis.  1904)  135  Fed.  883, 
13  Am.  Bankr.  Rep.  602. 

Trial  by  jury. —  But  a  bona  fide  claim- 
ant has  the  right  to  a  trial  by  jury  in 
the  federal  court;  and  he  cannot  be  com- 
'  pel  led  to  submit  the  final  determination 
of  his  claim  to  adjudication  in  a  sum- 
mary proceeding,  on  petition,  rule  to  show 
cause,  and  reference  of  the  case  to  the 
master  or  referee  in  bankruptcy.  In  re 
Russell,  (C.  C.  A.  2d  Cir.  1900)  101  Fed. 
248,  3  Am.  Bankr.  Rep.  658.  And  see 
also  the  annotation  under  section  23b. 

Creditors  have  a  right  to  he  heard  as  to 
ownership  of  any  property  which  was  in 
the  possession  of  the  debtor  at  the  time 
of  the  institution  of  bankruptcy  proceed- 


ings. In  re  Potteiger,  (E.  D.  Fla.  1910) 
181  Fe^.  640. 

Forms  in  reclamation  proceedings  are 
given  in   (1902)   8  Am.  Bankr.  Rep.  763. 

Stoppage  in  transitu. —  Where,  goods, 
previously  ordered,  were  shipped  to  a 
bankrupt  after  his  bankruptcy  and  deliv- 
ered to  his  receiver,  who  paid  the  freight 
and  took  possession  of  them,  it  was  held 
that  it  was  then  too  late  for  the  seller 
to  lay  a  foundation  for  reclaiming  them 
from  the  trustee  by  an  attempted  exercise 
of  the  right  of  stoppage  in  transitu,  in 
re  Allen,  (M.  D.  Pa.  1910)   178  Fed.  879. 

Conflict  of  law. —  Where  the  trustee  in 
bankruptcy  and  a  transferee  of  the  bank- 
rupt both  claim  certain  property  which 
once  belonged  to  the  bankrupt,  it  may 
be  difficult  to  decide  how  far  the  title  to 
the  property  in  question  depends  upon 
the  state  law  which  determines  the  eiTect 
of  the  bankrupt's  conveyance,  and  how 
far  upon  the  Bankruptcy  Act  which  de- 
clares what  property  the  trustee  shall 
take.  The  one  law  regulates  the  passage 
of  title  from  the  bankrupt,  and  is  inter- 
preted by  the  state  court.  The  other  law 
regulates  its  passage  to  the  trustee,  and 
is  interpreted  by  the  federal  court.  In  re 
Loveland,  (C.  C.  A.  1st  Cir.  1907)  156 
Fed.  838,  19  Am.  Bankr.  Rep.  18. 


(1)  [DocumentB.]  documents  relating  to  his  property;  [{1898)  30  Stat 
L.  565.] 


Corporate  records  and  stock  books  of  a 
bankrupt  corporation  pass  to  the  trustee, 
and  belong  in  the  custody  of  the  Bank- 
ruptcy Court,  and  the  latter  has  power 
upon  a  petition  and  rule  to  show  cause 
to  compel  their  delivery  to  the  trustee. 
Babbitt  t?.  Dutcher,  (1910)  216  U.  S,  102, 
30  S.  Ct.  372,  54  U.  S.  (L.  ed.)  402,  17 
Ann.  Cas.  969. 

AH  documents  included. —  By  section 
70a  (1)  of  the  Bankruptcy  Act  the  trus- 
tee takes,  by  operation  of  law,  the  iMink- 
rupt's  title  to  all  documents  relating  to 
his  property.  In  re  Madden,  (C.  C.  A^  2d 
Cir.  1901)  110  Fed.  348,  6  Am.  Bankr. 
Rep.  614. 

Section  la  (13),  given  av^pra,  p.  511, 
defines  a  ''document"  to  include  any 
book,  deed,  or  instrmnent  in  writing,  and 
includes  deeds,  all  other  muniments  of 
title,  contracts,  securities,  biU,  receivable, 
notes,  bankbooks,  bills  of  exchange,  ac- 
count books,  and  all  papers  and  books  re- 
lating to  the  business  of  the  bankrupt. 
These  books  and  papers  which  come  within 
the  designation  of  documents  are  regarded 
by  the  Bankruptcy  Act  as  personal  prop- 
erty, the  title  to  which,  by  operation  of 
law,  is  vested  in  the  trustee.  They  are 
valuable  not  so  much  as  an  asset  tliat  can 
be  converted  for  the  purpose  of  meeting 
the  demands  of  creditors,  as  they  are  for 
their    importance   as    evidence   by    which 


assets  can  be  discovered  by  the  trustee. 
In  re  Hess,  (E.  D.  Pa.  1905)  134  Fed. 
109,  14  Am.  Bankr.  Rep.  559. 

The  bankrupt's  books  of  account  are 
covered  by  this  subdivision.  In  re  Harris, 
(1911)  221  U.  S.  274,  31  S.  Ct.  557,  65 
U.  S.  (L.  ed.)   732. 

Books  containing  inorifninating  evi- 
dence.—  Books  can  be  lawfully  required 
to  be  transferred  to  a  trustee  though  con- 
taining incriminating  evidence.  Johnson 
V.  United  States,  (1913)  228  U.  S.  457, 
33  S.  Ct.  572,  57  U.  S.  (L.  ed.)  919,  47 
L.  R.  A.  (N.  S.)  263. 

Where  a  bankrupt  pleads  his  constitu- 
tional privilege  against  a  production  of 
books  of  accountSf  alleged  to  contain  in- 
criminating evidence,  he  should  be  required 
to  bring  such  books  and  papers  either  be- 
fore the  court  or  the  referee  in  bankruptcy 
for  the  determination  of  the  question 
whether  the  plea  is  well  founded  in  fact, 
and  for  the  making  of  an  order  for  the 
protection  of  the  bankrupt  from  the  dis- 
covery of  such  evidence,  and,  if  possible, 
to  enable  the  trustee  to  obtain  other  neces- 
sary information  from  such  books  In  re 
Hark,  (E.  D.  Pa.  1905)  136  Fed.  9S6, 
followinq  In  re  Hess,  (E.  D.  Pa.  1905) 
134  Fed.  109.  And  see  the  annotation  un- 
der section  7a   (4)   and   (9). 

But  where  there  is  no  foundation  in 
fact  for  the  claim  of  privilege  set  up  by 
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a  bankrupt  on  the  ground  that  his  books 
and  papers,  if  produced,  would  lend  to 
incriminate  bim,  and  the  referee  so  finds, 
an  order  for  the  production  of  the  books 


will  be  affirmed.  In  re  Hess,  (£.  D.  Pa. 
1905)  136  Fed.  988,  14  Am.  Bankr.  Rep. 
559.  And  see  the  annotation  under  section 
la  (4)  and  (9). 


(2)  [Patents,  copyrights,  and  trade-marks.]  interests  in  patents,  patent 
rights,  copyrights,  and  trade-marks j  [{1898)  30  Stat,  L.  566,] 


Title  to  application  for  patent. — Patent 
applications  which  have  afforded  benefit 
and  credit  to  a  bankrupt  before  bank- 
ruptcy are  a  species  of  "  property  "  which 
passes  to  the  estate  in  bankruptcy.  In 
re  Cantelo  Mfg.  Co.,  (D.  C.  Me.  1911) 
185  Fed.  276,  26  Am.  Bankr.  Rep.  57, 
disapproving  In  re  McDonnell,  (N.  D.  la. 
1900)  101  Fed.  239,  4  Am.  Bankr.  Rep. 
92,  and  In  re  Dann,  (N.  D.  111.  1904)  129 
Fed.  495,  12  Am.  Bankr.  Rep.  27. 

And  in  Fisher  v.  Cushman,  (1st  Oir. 
1900)  103  Fed.  860,  43  C.  C.  A.  381,  51 
L.  R.  A.  292,  it  was  suggested  that  a 
court  of  bankruptcy  would  compel  an  in- 
ventor to  take  out.  his  application  for  a 
patent  and  assign  it  to  his  trustee. 

In  In  re  Myers-Wolf  Mfg.  Co.,  (C.  C. 
A.  3d  Cir.  1913)  205  Fed.  289,  it  was 
held  that  section  70  of  the  Bankruptcy 
Act  either  by  clause  a  (2)  or  by  clause  a 
(6)  "vests  in  the  trustee  the  bankrupt's 
interest,  both  in  patents  and  in  applica- 
tions for  patents;*'  that  clause  (2)  and 
clause  (5)  "are  so  inclusive  in  their 
scope  that  we  do  not  see  how  any  valuable 
interest  of  a  bankrupt,  either  in  an  appli- 
cation or  in  a  patent,  can  possibly  escape 
them  both ;  and  we  think  it  unimportant 
to  determine  which  of  the  two  clauses 
should  be  regarded  as  the  more  effective. 
...  If  an  application  is  not  an  interest 
in  a  patent,  although  the  issue  of  a  patent 
is  the  very  object  of  the  application,  and 
if  it  is  not  property  of  any  kind,  al- 
though buyers  are  often  found  who  are 
willing  to  pay  a  good  deal  of  money  for 
the  right,  it  is  not  easy  to  see  where  the 
right  arising  out  of  an  application  should 
be  classified.*' 

Compare  In  re  Mcltonnell,  (N.  D.  la. 
1900)  101  Fed.  239,  4  Am.  Bankr.  Rep. 
92,  wherein  it  was  held  that  the  statute 
does  not  declare  that  the  bankrupt's  in- 
terest in  patentable  inventions,  or  in  pend- 
ing applications  for  patents,  shall  be 
vested  in  the  trustee,  but  only  his  in- 
terest in  patents  and  patent  rights;  and 
that  the  words  "  patent  rights  "  were  in- 
tended to  include  rights  acquired  under 
a  patent  to  a  third  party,  such  as  a 
license  or  manufacturing  right,  and  the 
word  '*  patents  "  to  include  cases  wherein 
the  title  in  the  letters  patent,  in  "whole 
or  in  part,  is  vested  in  the  bankrupt, 
either  by  the  issuance  of  the  letters  in  his 
name  or  by  proper  assignment  in  writing 
from  the  patentee.  And  see  to  the  same 
eflfect.  In  re  Dann,   (X.  D.  HI.  1904)    129 


Fed.  495,  12  Am.  Bankr.  Rep.  27,  eofpUi^- 
ing  Fisher  t*.  Cushman,  (1st  Cir.  1900) 
103  Fed.  860,  43  C.  C.  A.  381,  61  L.  R.  A. 
292. 

Where  the  president  and  manager  of  a 
corporation  had  completed  certain  inven- 
tions with  the  corporation's  funds,  while 
acting  as  the  corporation's  agent  and 
employee,  and  thereafter  the  corporation 
obtained  credit  thereon,  it  was  held  that 
the  pending  applications  for  patents  con-  * 
stituted  "  property  "  which  passed  to  the 
corporation's  trustee  in  bankruptcy.  In 
re  Cantelo  Mfg.  Co.,  (D.  C.  Me.  1911) 
185  Fed.  276. 

Assignment  of  patent  unnecessary. — 
"  In  cases  of  bankruptcy  it  is  not  neces- 
sary that  the  patentee  should  execute  an 
assignment  in  writing  in  order  to  convey 
the  title  to  the  trustee,  as  that  passes 
by  operation  of  law."  In  re  McDonnell, 
(1900)   101  Fed.  239. 

The  trustee  may  elect  not  to  accept  a 
patent,  If,  in  his  opinion,  it  is  worthless 
or  will  prove  to  be  burdensome  and  un- 
profitable, and  where  the  trustee  thus 
disclaims  interest  the  title  thereto  will 
remain  in  the  bankrupt.  Sessions  r. 
Romadka,  (1892)  145  U.  S.  29,  12  S.  Ct. 
799,  36  U.  S.  (L.  ed.)  609.  See  also  cases 
cited  in  division  V  of  the  note  to  section 
70a,  supra,  p.  1160. 

A  copyright  for  a  publication  held 
under  an  absolute  assignment  from  the 
author  to  the  assignee,  his  successors  and 
assigns,  is  property  of  the  assignee, 
which  passes  to  his  trustee  in  bankruptcy. 
In  re  Howley-Dresser  Co.,  (S.  D.  N.  Y. 
1904)  132  Fed.  1002,  13  Am.  Bankr.  Rep. 
94. 

A  contract  between  an  author  and  pub- 
lisher for  the  copyrighting,  pubUcation, 
and  sale,  by  the  latter,  of  a  series  of 
books,  and  the  payment  of  a  royalty 
thereon  to  the  author,  is  a  personal  en- 
gagement, although  the  publisher  may  be 
a  corporation;  and  where  it  expressly 
provides  that  it  shall  not  be  transferred 
without  the  author's  consent,  and  that 
on  a  failure  to  carry  out  its  provisions 
the  copyrights  shall  revert  to  the  author, 
such  copyrights  cannot  be  sold  by  a  trus- 
tee in  bankruptcy  as  an  asset  of  the  pab- 
lisher's  estate,  against  the  objection  of 
the  author,  who  is  entitled,  on  petition 
therefor,  to  have  them  assigned  by  the 
trustee  in  accordance  with  the  contract. 
In  re  McBride,  (S.  D.  N.  Y.  1904)  132 
Fed.  285,  12  Am.  Bankr.  Rep.  81 
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(3)  [Powers.]  powers  which  he  might  have  exercised  for  his  own  benefit, 
but  not  those  which  he  might  have  exercised  for  some  other  person; 
f  (1898)  30  Stat.  L.  566,] 


The  trustee  of  a  bankrupt  mortgagor  is 
an  assignee  of  the  statutory  right  to  re- 
deem witbin  the  contemplation  of  an  Ala- 
bama statute  authorizing  the  exercise  of 
the  right  of  redemption  by  the  assignee 
of  the  statutory  right.  Johnson  v.  Davis, 
(Ala.   1912)    60  So.  799. 

Liquor  Hcense  not  a  "power." — As  to 
whether  a  liquor  license  was  included  in 
the  word  "  powers,"  as  used  in  the  stat- 
ute, Putnam,  C.  J.,  said:  "We  prefer 
not  to  attempt  to  rest  the  case  on  this 
expression,  because  we  doubt  whether  so 
popular  a  signification  can  be  given  to 
the  word,  and  whether,  on  a  careful  ex- 
amination of  the  English  statutes  from 
which  this  was  drawn,  and '  of  the  de- 
cisions of  the  English  courts  in  regard 
thereto,  we  might  not  be  required  to  de- 
termine that  it  is  to  be  construed  techni- 
cally, as  known  to  the  common  law." 
Fisher  v.  Cushman,  (C.  C.  A.  1st  Cir. 
1900)  103  Fed.  860,  4  Am.  Bankr.  Rep. 
654. 


To  the  same  point  as  to  a  liquor  license, 
sec  In  re  Beahn,  (D.  C.  Mass.  1912)  212 
Fed.  762. 

A  husband's  interest  in  his  wife's  rea] 
estate  during  her  life  is  not  a  "  power," 
within  the  meaning  of  section   70a   (3). 
Hesseltine  r.  Prince,    (D.  C.  Mas.   1899) 
95  Fed.  802,  2  Am.  Bankr.  Rep.  600. 

A  power  of  appointment  given  to  a 
life  tenant  who  is  bankrupt  to  be  exer- 
cised by  will  only  cannot  be  exercised  by 
a  trustee  in  bankruptcy.  Montague  v, 
Silsbee,  (1914)  218  Mass.  107,  105  N.  E. 
611. 

Defense  of  usury. —  This  clause  (3)  was 
cited  in  In  re  Kellogg,  (C.  C.  A.  2d  Cir. 
1903)  121  Fed.  333,  10  Am.  Bankr.  Rep. 
7,  {affirming  (W.  D.  N.  Y.  1902)  113 
Fed.  120,  7  Am.  Bankr.  Rep.  623) 
wherein  it  was  held  that  a  trustee  in 
bankruptcy  of  a  mortgagor  who  has  exe- 
cuted a  usurious  mortgage  is  a  privy  in 
estate  with  the  bankrupt  and  ther^ore 
entitled  to  set  up  the  defense  of  usury 
against  the  mortgagee. 


(4)  [Property  transferred  in  fraud.]  property  transferred  by  him  in 
fraud  of  his  creditors;  ( {1898)  30  Stat.  L.  566.] 


Property  fraudulently  transferred  vests 
in  trustee. —  In  accordance  with  section 
70a  (4),  above  set  out,  it  has  frequently 
been  decided  that  the  title  to  all  property 
transferred  by  the  bankrupt  in  fraud  of 
his  creditors  vests  in  the  bankrupt's  trus- 
tee for  the  benefit  of  such  creditors. 
Hewit  r.  Berlin  Mach.  Works,  (1904)  194 
U.  S.  296,  24  S.  Ct.  690,  48  U.  S.  (L.  ed.) 
986,  11  Am.  Bankr.  Rep.  709;  In  re  Bos- 
ton, (I).  C.  Neb.  1899)  98  Fed.  587,  3 
Am.  Bankr.  Rep.  388;  In  re  Lesser,  (S. 
D.  N.  Y.  1900)  100  Fed.  433,  3  Am. 
Bankr.  Rep.  815;  In  re  Hamilton  Furni- 
ture, etc.,  Co.,  (D.  C.  Ind.  1902)  117  Fed. 
774,  9  Am.  Bankr.  Rep.  65;  Chesapeake 
Shoe  Co.  r.  Seldner,  (C.  C  A.  4th  Cir. 
1903)  122  Fed.  593,  10  Am.  Bankr.  Rep. 
466;  Bush  V.  Export  Storage  Co.,  (E.  D. 
Tenn.  1904)  136  Fed.  918,  14  Am.  Bankr. 
Rep.  138;  Chicago  State  Bank  t?.  Cox,  (C. 
C.  A.  7th  Cir.  1906)  143  Fed.  91,  16  Am. 
Bankr.  Rep.  32;  In  re  Kohler,  (C.  C.  A. 
6th  Cir.  1908)  159  Fed.  871,  20  Am. 
Bankr.  Rep.  89;  Belding  Hall  Mfg.  Co.  v. 
Mercer,  etc.,  Lumber  Co.,  (C.  C.  A.  6th 
Cir.  1909)  175  Fed.  335,  23  Am.  Bankr. 
Rep.  695;  Ludvigh  t?.  American  Woolen 
Co.,  (S.  D.  N.  Y.  1910)  176  Fed.  145,  23 
Am.  Bankr.  Rep.  314;  In  re  Wishnefsky, 
(D.  C.  X.  J.  1910)  181  Fed.  896;  In  re 
Bendall,  (N.  D.  Ala.  1910)  183  Fed.  816; 
In  re  Spann,  (N.  D.  Ga.  1910)  183  Fed. 
819;  In  re  Hartman,  (N.  D.  N.  Y.  1911) 
185   Fed.    196;    In  re   McNamara,   S.   D. 
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X.  Y.  1899)  2  Am.  Bankr.  Rep.  566; 
Ridgewav  r.  Kendrick.  (C.  C.  A.  3d  Cir. 
1913)  208  Fed.  849;  Globe  Bank,  etc.,  of 
Paducah  v.  Martin,  (1915)  236  U.  S.  288, 
35  S.  Ct.  377,  59  U.  8.  (L.  ed.)  583. 

See  also  the  annotation  under  section 
606  (as  to  voidable  preferences)  ;  section 
67e  (as  to  fraudulent  conveyances  within 
the  four  months'  period)  ;  and  section  70e 
(as  to  the  recovery  of  property  trans- 
ferred in  fraud  of  creditors  generally). 

The  trustee  is  clothed  with  the  rights 
of  creditors  to  reach  as  assets  of  the  es- 
tate property  fraudulently  conveyed  at 
common  law.  Bailey  r.  Wood,  (1912) 
211  :Nra8s.  37,  97  N".  E.  902,  Ann.  Cas. 
19 13 A  950.  See  also  sections  70e  and  47a 
(2)  and  notes  thereto. 

Property  eold  by  the  bankrupt,  5u^  re- 
tained in  his  posseaaiony  is  subject  to  be 
taken  by  bona  fide  creditors  as  his  prop- 
erty, and  the  good  faith  of  the  parties 
makes  no  difTerence.  In  re  Fitzgerald, 
(D.  C.  Conn.  1911)    188  Fed.  763. 

Mortgage  fraudulently  withheld  from 
record, —  \Vhere  a  mortgage  deed  is  exe- 
cuted by  the  bankrupt  more  than  four 
months  preceding  the  filing  of  a  petition 
in  involuntary  bankruptcy,  but  is  not  re- 
corded until  a  few  hours  before  such  fil- 
ing, the  delay  being  the  result  of  an  un- 
derbtanding  for  the  purpose  of  protecting 
the  mnrtjjagor's  credit,  the  trustee  in 
bankruptcy  may  have  the  mortgage  act 
aBide    because    fraudulent    as   to    general 
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creditors.  Nat.  Bank  of  Athene  v. 
Schackelford,  (1915)  239  U.  S.  81,  36 
S.  Ct.  17,  affirming  (C.  C.  A.  6th  Cir. 
1913)  208  Fed.  677. 

The  trustee  has  a  transferable  interest 
in  real  estate  owned  by  the  bankrupt  and 
transferred  by  him  in  fraud  of  his  cred- 
itors, even  though  made  more  than  four 
months  prior  to  the  proceedings  in  bank- 
ruptcy, and  may  sell  this  interest,  to- 
gether with  the  right  vested  in  him  by 
statute  to  maintain  an  action  to  set  aside 
such  fraudulent  transfer.  The  sale  is  to 
be  made  without  warranty  or  representa- 
tion of  any  kind  and  the  purchaser  takes 
simply  the  trustee's  interest  in  the  real 
property  and  his  right  to  bring  an  ac- 
tion. The  right  may  be  valuable  and  it 
may  be  worthless;  whoever  buys  does  so 
with  a  full  understanding  of  the  char- 
acter of  the  claim.  In  re  Downing,  (C. 
C.  A.  2d  Cir.  1912)  201  Fed.  93,  affi^ 
ing  (N.  D.  N.  Y.  1912)  192  Fed.  683. 

Money  in  the  bankrupt's  hands  which 
was  received  by  him  as  the  consideration 
of  a  conveyance  fraudulent  and  void  as 
to  his  creditors  clearly  passes  to  the 
trustee  in  bankruptcy,  either  under  this 
clause  (4)  or  under  clause  (5).  Thomas 
V.  Sugarman,  (1910)  218  U.  S.  129,  30 
S  Ct.  650,  54  U.  S.  (L.  ed.)  967,  29  L. 
R.  A.  (X.  S.)   250. 

Collusion  essential. —  Up  to  the  moment 
of  bankruptcy  a  party  may  make  a  valid 
disposition  of  his  property,  where  it  is 
done  for  a  fair  consideration  and  with  an 
honest  motive;  and  even  where  there  is  a 
fraudulent  int^t,  in  order  to  affect  the 
purchaser,  collusion  must  be  shown.  In 
re  Benjamin,  (M.  D.  Pa.  1905)  140  Fed. 
320,   15   Am.   Bankr.  Rep.   351. 

Bona  tide  ira/nsactiona  are,  of  course, 
unaffected.  Thus  in  Lovell  c.  Newman, 
(E.  D.  La.  1911)  188  Fed.  634,  it  appears 
that  the  bankrupts,  having  sold  a  quan- 
tity of  cotton  through  their  broker  to 
various  Italian  spinners,  forged  certain 
bills  of  lading  purporting  to  show  ship- 
ment of  the  entire  quantity  to  be  carried 
to  New  Orleans  and  thence  to  Genoa  by 
the  line  specified  in  the  contract,  con- 
signed to  the  shippers'  order,  with  in- 
structions to  notify  the  broker.  They 
then  drew  drafts  for  the  value  of  the  cot- 
ton at  the  price  for  which  it  had  been 
sold,  and  annexed  the  fraudulent  bills  of 
lading,  together  with  the  insurance  cer- 
tificates and  invoices,  the  whole  appar- 
ently in  strict  conformity  to  the  con- 
tract, discounted  the  drafts,  and  receivoi 
the  money.  The  spinners  ultimately  paid 
the  drafts.  More  than  two  months  after 
the  time  the  cotton  should  have  been  de- 
livered under  the  contract,  the  bankrupts 
did  ship  an  identical  quantity  of  cotton, 
consigned  according  to  the  forged  bills, 
and  after  obtaining  bills  of  lading  for 
this  cotton  held  the  same  in  their  hands, 
but  before  the  cotton  had  cleared  the 
port,  bankruptcy  intervened,  suid  a  quan- 


tity of  it  was  claimed  by  the  receivers 
from  the  steamship  on  which  it  had  been 
placed.  It  was  held  that  the  contracts 
of  sale  being  valid,  they  were  fulfilled 
and  became  executed  when  the  cotton  was 
actuallv  delivered  to  the  carriers,  the 
stipulations  as  to  time  of  delivery,  and 
time  and  manner  of  payment,  being  inci- 
dental merely,  and  that  the  bankrupts 
and  their  trustee  were  estopped  to  deny 
that  the  cotton  shipped  belonged  to  the 
buyers. 

A  transfer  hettceen  hushamd  and  wife, 
as  a  gift,  and  good  under  the  law  of  the 
state,  is  also  valid  in  bankruptcy,  in  the 
absence  of  an  actual  intention  to  de- 
fraud. Tucker  f.  Curtin,  (C.  C.  A.  1st 
Cir.  ,1906)  148  Fed.  929,  17  Am.  Bankr. 
Rep.  364,  reversing  (D.  C.  Mass.  1904) 
131  Fed.  647,  12  Am.  Bankr.  Rep.  594. 

Thus  where  a  husband  when  free  from 
debt  paid  the  consideration  for  real  es- 
tate which  was  conveyed  to  his  wife,  the 
presumption  is  that  a  voluntary  settle- 
ment upon  her  was  intended,  and  the 
burden  rests  upon  one  seeking  to  establish 
a  resulting  trust  in  him  to  overcome  such 
presumption  by  sufficient  evidence.  In  re 
Fobs,  (D.  C.  Me.  1906)  147  Fed.  790,  17 
Am.  Bankr.  Rep.  439. 

A  wife  cannot  retain  for  herself,  as 
payment  for  her  personal  labor,  surplus 
moneys  furnished  by  the  husband  for 
household  expenses,  and  retain  the  same 
from  the  husband's  creditors,  unless  such 
surplus  is  substantially  equivalent  to  a 

fift  from  the  husband,  made  when  his 
nancial  condition  was  such  that  he  could 
make  such  gift  as  a  voluntary  transfer 
for  the  work  done.  Milkman  17.  Arthe. 
(E.  D.  N.  Y.  1914)  221  Fed.  134. 

Statute  refers  to  title  as  between  bank- 
rupt and  creditors. —  As  between  the 
bankrupt  and  his  fraudulent  grantee,  the 
bankrupt  has  no  title;  and  to  give  any 
effect,  or  even  meaning,  to  section  70a 
(4)  the  words  "title  of  the  bankrupt"' 
must  be  construed  to  mean  title  as  be- 
tween the  bankrupt  and  his  creditors. 
Chesapeake  Shoe  Co.  t*.  Seldner,  (C.  C. 
A.  4th  Cir.  1903)  122  Fed.  593,  10  Am. 
Bankr.  Rep.  466;  Bush  r.  Export  Storage 
Co.,  (E.  D.  Tenn.  1904)  136  Fed.  918,  14 
Am.  Bankr.  Rep.  138.  See  also  section 
47a  (2),  which,  as  amended  by  the  Act 
of  1910,  vests  the  trustee  with  the  right 
of  a  creditor  holding  an  execution  duly 
returned  unsatisfied. 

Right  of  grantee's  creditor  without 
notice. —  This  clause  (4)  does  not  avoid 
absolutelv  the  title  of  the  fraudulent 
grantee.  It  merely  renders  such  title 
voidable,  and  a  creditor  of  the  grantee 
witliout  notice  may  acquire  in  the.  prop- 
ertv  rights  superior  to  the  trustee's.  In 
re  Mullen,    (1900)    101  Fed.  413. 

All  fraudulent  transfers  which  affect 
creditor's  rights  included. —  Title  is  vested 
generally  in  the  trustee  in  and  to  alt 
property  transferred  by  the  bankrupt   i  . 


Sec.  70  a  (5) 


BANKRUPTCY 


1171 


fraud  of  hU  creditors  at  any  time;  and 
this,  undoubtedly,  was  intended  to  mean  * 
any  past  fraud  whereby  property  which 
should  rightfully  be  applied  to  the  pay- 
ment of  the  debts  owing  by  the  bankrupt 
could  l)p  followed  and  seized  for  tliat  pur- 
pose. In  re  Kohlcr,  (C.  C.  A.  6th  Cir. 
1908)  150  Fed.  871,  20  Am.  Bankr.  Rep. 
89;  In  re  McXamara,  (S.  D.  N.  Y.  1899) 
2  Am.  Bankr.  Rep.  566. 

The  statute  includes  all  such  convey- 
ances as  are  fraudulent  either  imder  the 
common  law,  under  the  provisions  of  a 
statute,  or  under  any  recognized  rule  of 
the  law  of  the  state.  Bush  v.  Export 
Storage  Co.,  (E.  D.  Tcnn.  1904)  136 
Fed.  9IS,  14  Am.  Bankr.  Rep.  138. 

Right  of  trustee  to  subrogation. — ^Where 
a  debtor  shortly  before  filing  hiB  volun- 
tary petition  in  bankruptcy,  and  in  con- 
templation thereof,  sold  property  which 
was  not  exempt  from  execution,  and  ap- 
plied the  proceeds  in  part  payment  of  a 
debt  secured  by  a  mortgage  on  property 
claimed  to  be  exempt  as  a  homestead,  it 


was  held  that  the  transaction  was  in 
fraud  of  the  Bankruptcy  Law,  and  that 
the  trustee  in  bankruptcy,  for  the  benefit 
of  the  creditors,  should  be  subrogated  to 
the  extent  of  the  money  so  paid.  In  re 
Boston,  (D.  C.  Neb.  1899)  98  Fed.  587, 
3  Am.  Bankr.  Rep.  388. 

Decree  of  state  court  available  to*  trus- 
tee.—  The  trustee  is  entitled  to  avail  him- 
self, in  like  manner  as  any  judgment 
creditor,  of  a  decree  of  a  state  court 
declaring  certain  transfers  and  convey- 
ances of  the  debtor  to  have  been  fraudu- 
lent and  void;  and  he  may  claim  the 
property  affected  by  such  fraud  as  assets 
of  the  estate  in  bankruptcy,  subject  to 
any  valid  liens  or  charges  against  it. 
In  re  Lesser,  (S.  D.  N.  Y.  1900)  100  Fed. 
433,  3  Am.  Bankr.  Rep.  815. 

Capital  stock  is  a  trust  fimd  for  the 
benefit  of  creditors;  and  if  such  stock  is 
fictitiously  and  fraudulently  issued  it 
may  be  collected  by  the  trustee  for  their 
benefit.  In  re  L.  M.  AUeman  Hardware 
Co.,  (C.  C.  A.  3d  Cir.  1910)   181  Fed.  810. 


(5)  [Property  which  might  have  been  transferred  or  levied  upon.] 

property  which  prior  to  the  filing  of  the  petition  he  could  hy  any  means  have 
transferred  or  which  might  have  been  levied  upon  and  sold  under  judicial 
process  aj^ainst  him :   [  {1898)  30  Siai.  L.  566,] 


I.  In  general,  1171- 
IT.  Interests  in  real  property,  etc.,  1174. 

III.  Pledges.  1178. 

IV.  Conditional  sales,  1181. 

V.  Trust  funds  and  deposits,  1185. 
VI.  Property  fraudulently  obtained,  1187. 
VII.  Subscriptions  for  stock,  1188. 
VIIT.  Membership  in  stock  exchange,  1189. 
IX.  Contractual    interests    and    obliga- 
tions, 1101. 
X.  Licenses.  1193. 
XI.  Effect  of  commingling  property,  1195. 

I.    In    Genkrai.. 

What  constitutes  "property,"  see  di- 
vision I  in  the  note  to  section  70a,  supra, 
p.   1150. 

Transferable  and  leviable  property 
passes  to  trustee. —  Subdivision  (5),  set 
out  above,  is  clearly  the  most  compre- 
hensive clause  of  section  70a;  and  the 
decisions  thereunder  are  unanimous  to 
the  effect  that  this  clause  means  pre- 
cisely what  its  language  imports,  namely, 
that  the  trustee  in  bankruptcy  is  vested, 
by  operation  of  law,  with  the  title  of  the 
bankrupt  to  all  property  whicli,  prior  to 
the  filing  of  the  petition,  the  bankrupt 
could  by  any  means  have  transferred,  or 
which  might  have  been  levied  upon  and 
sold  under  judicial  process  against  such 
bankrupt.  Globe  Bank,  etc.,  Co.  of 
Paducah  v.  Martin,  (1915)  236  U.  S. 
2SS.  35  S.  Ct.  377.  59  U.  S.  (L.  ed.)  583; 
Knapp  t*.  Milwaukee  Trust  Co.,  (1910) 
216  U.  S.  545,  30  S.  Ct.  412;  In  re  Bau- 
douine,   (S.  D.  N.  Y.  1899)   96  Fed.  536, 


3  Am.  Bankr.  Rep.  55;  In  re  Barrow, 
(W.  D.  Va.  1899)  98  Fed.  682,  3  Am. 
Bankr.  Rep.  414;  In  re  Shenberger,  (N.  D. 
Ohio  1900)  102  Fed.  978,  4  Am.  Bankr. 
Rep.  487;  Fisher  v,  Cushman,  (C.  C.  A. 
Ist  Cir.  1900)  103  Fed.  860,  4  Am. 
Bankr.  Rep.  654 ;  In  re  Burka,  ( E.  D.  Mo. 
1900)  104  Fed.  326,  5  Am.  Bankr.  Rep. 
12;   Chesapeake  Shoe  Co.  v.  Seldner,    (C. 

C.  A.  4th  C!ir.  1903)  122  Fed.  593,  10 
Am.  Bankr.  Rep.  466;  In  re  Butterwick, 
(M.  D.  Pa.  1904)  131  Fed.  371,  12  Am. 
Bankr.   Rep.    536;    In  re  Burnstine,    (E. 

D.  Mich.  1903)  131  Fed.  828,  12  Am. 
Bankr.  Rep.  596;  Bush  v.  Export  Storage 
Co.,  (E.  D.  Tenn.  1904)  136  Fed.  918,  14 
Am.  Bankr.  Rep.  138;  In  re  Duncan,  (T). 
C  S.  C.  1906)  148  Fed.  464,  17  Am. 
Bankr.  Rep.  283;  In  re  Milbourne  Mills 
Co.,  (E.  D.  Pa.  1908)  162  Fed.  988,  20 
Am.  Bankr.  Rep.  746,  affirmed  (C.  C.  A. 
3d  Cir.  1909)  172  Fed.  177;  In  re  Gebbie, 
(E.  D.  Pa.  1909)  167  Fed.  609,  21  Am. 
Bankr.  Rep.  694 ;  In  re  Burke,  (S.  D.  Ga. 
1909)  168  Fed.  994,  22  Am.  Bankr.  Rep. 
69;  In  re  Faulkner,  (D.  C.  Conn.  1910) 
181  Fed.  981;  Foerstner  t7.  Citizens'  Sav., 
etc.,  Co.,  (C.  C.  A.  6th  Cir.  1911)  186 
Fed.  1;  Hansen  Mercantile  Co.  r.  Wy- 
man,  (1908)  22  Am.  Bankr.  Rep.  877, 
105  Minn.  491,  117  N.  W.  926;  In  re 
Matschke,  (E.  D.  X.  Y.  1912)  193  Fed. 
284;  Clark  r.  Snelling,  (C.  C.  A.  1st  Cir. 
1913)   205  Fed.  240. 

The  maxim  "  expressio  iinius  est  exclu- 
sio  alterius"  does  not  apply;  and  the 
trustee's    right    to    any    particular    asset 
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will  not  be  denied  merely  because  it  does 
not  fall  literally  within  the  statute.  In 
re  Baudouine,  (S.  D.  N.  Y.  1899)  96  Fed. 
536,  3  Am.  Bankr.  Rep.  55. 

Thus  it  has  been  held  that  clause  (5), 
in  connection  with  the  other  subdivisions 
of  section  TOa,  embraces  every  species  of 
property,  and  interests  in  property,  of 
whicn  one  can  be  invested  with  ownership. 
In  re  Barrow,  (W.  D.  Va.  1899)  98  Fed. 
582,  3  Am.  Bankr.  Rep.  414. 

Local  law  governs. —  Whether  property 
is  subject  to  seizure  and  sale  under  exe- 
Qution  must,  generally,  be  determined  by 
the  local  law.  Jn  re  Shenberger,  (X.  D. 
Ohio  1900)  102  Fed.  978,  4  Am.  Bankr. 
Rep.  487;  Fisher  v.  Cushman,  (C.  C.  A. 
1st  Cir.  1900)  103  Fed.  860,  4  Am. 
Bankr.  Rep.  654;  In  re  Butterwick,  (W. 
D.  Pa.  1904)  131  Fed.  371,  12  Am. 
Banlcr.  Rep.  536;  In  re  Waite-Robbins 
Motor  Co.,  (D.  C.  Mass.  1911)  192  Fed. 
47;  Rosenbluth  v.  De  Forest  &  Hotchkiss 
Co.,   (1911)   85  Conn.  40,  81  Atl.  955. 

Transferability,  rather  than  marketabil- 
ity, determines  whether  property  becomes 
an  asset  for  the  trustee.  In  re  Wright, 
(1907)  157  Fed.  544,  86  C.  C.  A.  206,  18 
L.  R.  A.   (N.  S.)    193. 

The  alternative  "or  which  might  have 
been,"  etc.,  "  shows  a  statutory  declara- 
tion .  .  .  that  there  may  be  property 
which  cannot  be  sold  under  judicial 
process,  and  that  there  may  be  property 
of  that  character  which  passes  for  the 
benefit  of  creditors."  Fisher  v.  Cushman, 
(C.  C.  A.  Ist  Cir.  1900)  103  Fed.  860,  4 
Am.  Bankr.  Rep.  654,  where  the  court 
said:  "Very  likely  some  of  theae  words 
[in  clause  5]  were  used  for  the  purpose 
of  meeting  difficulties  arising  under  pre- 
vious statutes  in  bankruptcy,  by  reason 
of  the  fact  that  sometimes  a  large  amount 
of  property  was  held  under  unrecorded 
deeds,  which  had  given  the  debtor  a  credit 
to  which  he  was  not  entitled,  and  which 
might  have  been  attached  under  the  local 
practice  in  various  states,  or  might  have 
been  conveyed  by  the  debtor  to  an  inno- 
cent purchaser,  but  which,  however,  did 
not  pass  to  assignees  in  bankruptcy." 

The  disjunctive  "  or "  operates  to  vest 
the  trustee  with  property  subject  to 
either  manner  of  disposition  therein  de- 
scribed, and  if  the  property  could  have 
been  "  transferred "  it  is  immaterial 
whether  or  not  it  could  have  been  levied 
upon  and  sold  under  judicial  process. 
Page  t\  Edmunds,  (1903)  187  U.  S.  596, 
23  S.  Ct.  200,  47  U.  S.  (L.  ed.)  318, 
affirming  ( 1901 )  107  Fed.  89,  46  C.  C.  A. 
160,  59  L.  R.  A.  94. 

Condition  of  property  immaterial. — 
Section  70a  (6)  is  concerned  only  with 
furnishing  a  definition  and  prescribing  a 
test  to  determine  what  property  shall 
pass  by  operation  of  law  from  the  bank- 
rupt to  his  trustee,  so  as  to  become  a 
part  of  the  estate  for  administration  and 
distribution    among    the    creditors.      Its 


purpose  is  to  distinguish  between  what 
passes  and  what  does  not  pass,  as  re- 
gards specific  property  and  property 
rights,  without  regard  to  the  condition  of 
the  propertv,  whether  in  possession  or  in 
action.  With  reference  to  its  condition, 
the  property  might  be  found  in  adverse 
possession  of  a  third  person,  or  to  have 
been  fraudulently  transferred,  or  under 
an  invalid  pledge  or  lien,  in  all  of  which 
cases  suit  by  the  trustee  would  or  might 
become  necessary  in  order  to  bring  in  the 
property  or  its  proceeds;  but  these  sev- 
eral conditions  are  provided  for  in  other 
sections  of  the  Act.  Bush  v.  Export 
Storage  Co.,  (E.  D.  Tenn.  1904)  136  Fed. 
918,  14  Am.  Bankr.  Rep.  138. 

A  stock  of  intoxicating  liquors  owned 
by  a  bankrupt  licensed  liquor  seller 
passed  to  his  trustee  and  the  question 
whether  the  latter  could  sell  the  liquors 
became  academic  where  the  bankrupt,  by 
agreement  with  the  trustee,  sold  the  same 
under  his  license  and  turned  the  proceeds 
over  to  the  trustee  for  determination  by 
the  court  as  to  the  title  thereto.  Strub 
t".  Gamble,  (C.  C.  A.  8th  Cir.  1915)  221 
Fed.  253. 

Goods  shipped  to  bankrupt  after  filing 
of  petition. —  In  the  case  of  In  re  Nicol, 
(N.  D.  N.  Y.  1915)  221  Fed.  82,  the 
question  certified  for  review  and  an- 
swered in  the  negative,  read  as  follows: 
"  Is  the  petitioner,  Solomon  Thanhauser, 
from  whom  merchandise  was  ordered  be- 
fore the  filing  of  the  petition  in  bank- 
ruptcy in  the  above-entitled  matter,  which 
goods  were  thereafter  shipped  and  deliv- 
ered by  the  railroad  company  to  and  ac- 
cepted by  the  trustee  herein,  entitled  to 
an  order  directing  the  said  trustee  to  pay 
the  full  purchase  price  of  said  merchan- 
dise?" Tne  court,  affirming  the  decision 
of  the  referee,  said:  "I  have  somewhat 
reluctantly  reached  the  conclusion  that 
the  petitioning  creditor  is  estopped  to 
claim  full  pa^nment  for  the  merchandise 
in  question.  The  petition  in  bankruptcy 
was  filed  August  29,  1913,  the  adjudica- 
tion was  had  September  29,  1913,  and  on 
November  10th  of  the  same  year  the  mer- 
chandise was  shipped  in  compliance  with 
an  order  given  by  the  bankrupt  prior  to 
his  bankruptcy.  Although  me  trustee 
accepted  the  goods  which  came  into  his 
possession  subsequent  to  the  time  of  his 
appointment,  the  bankrupt  estate  should 
not  now  be  held  liable  for  their  full 
value.  .  .  .  There  is  no  doubt  in  my  mind 
that,  in  view  of  the  intervention  of  bank- 
ruptcy, the  petitioning  creditor  could 
legally  have  refused  to  ship  the  goods, 
or  having  shipped  them,  without  being 
actually  apprised  of  the  bankruptcy  or 
insolvency  of  the  bankrupt,  could  have 
resorted  to  stoppage  in  trcmsitUf  or  could 
have  reclaimed  them  from  the  receiver  or 
trustee  after  delivery;  but  he  did  not 
avail  himself  of  these  remedies,  and  it  is 
now  too  late  to  afford  him  relief.     Fur- 
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thermore,  he  had  constructive  notice  of 
bankruptcy,  the  filing  of  the  petition  being 
ctweat  to  all  the  world;  but  he  neverthe- 
less shipped  the  goods  to  the  bankrupt, 
even  after  the  election  of  a  trustee,  of 
which  he  is  also  presumed  to  have  had 
notice.  It  often  happens  that  goods  are 
delivered  to  a  bankrupt  after  the  petition 
in  bankruptcy  has  been  filed,  without  the 
seller  having  knowledge  of  such  petition, 
and  to  require  full  payment  in  such  cases 
by  the  receiver  or  trustee  who  received 
the  goods  would  operate  as  a  preference, 
and  in  many  instances  might  appreciably 
decrease  the  assets." 

« Govemmiental  pensions  and  salaries 
of  public  officers  are  not  affected  by  pro- 
ceedings in  bankruptcy;  but  neither  of 
these  can  be  presumed  to  represent  any 
capital  invested,  and  public  policy  for- 
bids their  transfer."  Fisher  v,  Cush- 
man,  (let  Cir.  1900)  103  Fed.  860,  43 
C.  C.  A.  381,  51  L.  R.  A.  292. 

It  may  be  that  an  officer  in  the  United 
States  army  is  not  bound  to  include  his 
pay  in  his  schedule,  as  the  Bankruptcy 
Act  contains  no  such  provision  as  the 
English  Bankruptcy  Act,  authorizing  the 
court,  when  the  bankrupt  is  an  ofiicer  in 
the  army  or  navy,  or  employed  in  the 
civil  service,  to  order  a  portion  of  his 
pay  to  be  applied  for  the  benefit  of  his 
creditors  in  bankruptcy.  Audubon  v,  Shu- 
feldt,  (1901)  181  U.  S.  575,  21  8.  Ct. 
735,  45  U.   S.    (L.   ed.)    1009. 

Transfers  and  incumbrances  ineffectiye 
as  to  creditors. —  Where,  under  the  state 
laws,  a  transfer  or  incumbrance  of  prop- 
erty is  void  or  voidable  as  to  creditors, 
for  want  of  record  or  otherwise,  so  as  to 
be  subject  to  execution,  the  property 
pas«»es  to  the  trustee  in  bankruptcy  under 
section  70a  (5).  Knapp  v.  Milwaukee 
Trust  Co.,  (1910)  216  U.  S.  545,  30  S. 
Ct.  412;  Chesapeake  Shoe  Co.  t*.  Seldner, 
(C.  C.  A.  4th  Cir.  1903)  122  Fed.  593, 
10  Am.  Bankr.  Rep.  466;  In  re  Tweed, 
(N".  D.  la.  1904)  131  Fed.  355,  12  .-Vm. 
Bankr.  Rep.  648;  Foerstner  t\  Citizens' 
Sav.,  etc.,  Co.,  (C.  C.  A.  6th  Cir.  1911) 
186  Fed.  1. 

Defeasible  or  contingent  interest. —  The 
marketability  and  assignability  of  prop- 
erty are  quite  distinct,  and  the  fact  that 
an  interest  in  property  is  defeasible  or 
contingent  does  not  prevent  it  from  being 
transferable  within  the  meaning  of  the 
Bankruptcy  Law.  In  re  Wriglit,  (C.  C. 
A.  2d  Cir.  1907)  157  Fed.  544,  19  Am. 
Bankr.  Rep.  454,  reversing  (W.  D.  N.  Y. 
1907)  16  Am.  Bankr.  Rep.  778. 

The  fact  that  transferability  depends 
on  the  consent  of  a  stranger  does  not  de- 
feat the  claim  of  creditors  in  bankruptcy 
to  realize  what  can  be  obtained  on  a 
transfer  if  made.  Fisher  v.  Cushman,  (C. 
C.  A.  Ist  Cir.  1900)  103  Fed.  860,  4  Am. 
Bankr.   Rep.   654. 

Nontransferable  property  does  not  pass. 


—  It  was  clearly  the  intention  of  Con- 
gress that  property  should  not  pass  to  the 
trustee  which  could  not  be  the  subject  of 
conveyance  or  disposition  by  the  bank- 
rupt at  the  time  the  bankruptcy  proceed- 
ings were  inaugurated.  Heeseltine  t*. 
Prince,  (D.  C.  Mass.  1899)  96  Fed.  802. 
2  Am.  Bankr.  Rep.  600;  In  re  Russie,  (D. 
C.  Ore.  1899)  96  Fed.  609,  3  Am.  Bankr. 
Rep.  6;  In  re  Burka,  (E.  D.  Mo.  1900) 
104  Fed.  326,  5  Am.  Bankr.  Rep.   12. 

Thus  the  interest  of  a  legatee  under  a 
will  which  provided  that  "no  income  or 
principal  shall  in  any  case  be  assignable, 
or  alienable  by  anticipation,  or  subject  to 
attachment,  levy,  or  seizure  by  any  cred- 
itor of  the  beneficiary,  prior  to  his  er  her 
actual  receipt  thereof,''  does  not  pass  to 
the  legatee's  trustee  in  bankruptcy.  Mun- 
roe  V.  Dewey,  (Mass.  1900)  4  Am.  Bankr. 
Rep.   264. 

Mere  expectancy  —  Interest  of  benefi- 
ciary in  life  insurance  policy, —  In  the 
case  of  In  re  Hogan,  (C.  C.  A.  7th  Cir. 
1912)  194  Fed.  846,  it  appeared  that  at 
the  time  of  the  adjudication  the  bank- 
rupt was  a  beneficiary  in  a  policy  of  in- 
surance on  the  Jife  of  his  mother.  The 
policy  provided,  however,  that  "  the  in- 
sured may,  with  the  consent  of  the  com- 
pany, change  the  beneficiary  at  any  time, 
provided  it  has  not  been  assigned,  by 
filing  with  the  company  a  written  request 
duly  acknowledged  and  accompanied  by 
this  policy,  such  change  to  take  effect 
upon  its  indorsement  thereon  by  the  com- 
pany." Shortly  after  the  adjudication 
the  mother  died  and  the  question  arose 
whether  the  bankrupt  should  pay  over  to 
the  trustee  the  money  received  under  the 
policy.  The  court,  in  holding  that  the 
bankrupt  was  not  bound  so  to  do,  said: 
"The  mother  was  at  the  date  of  the 
bankruptcy  adjudication  vested  with  com- 
plete property  rights  in  the  policy,  hav- 
ing possession  and  control  of  the  policy, 
together  with  the  unqualified  right  to  dis- 
pose of  the  entire  benefits  of  such  insur- 
ance, with  no  obligation  in  evidence,  legal 
or  equitable,  to  vest  any  share  otherwise, 
either  in  the  bankrupt  or  in  his  estate 
in  bankruptcy.  Thus  the  utmost  effect 
of  the  existing  indorsement  naming  the 
bankrupt  as  one  beneficiary,  under  the 
general  rule  applicable  to  contracts,  would 
be  an  inchoate  benefit,  a  mere  expectancy 
in  his  favor,  without  vested  interest  or 
property  right  during  the  life  of  the  in- 
sured. Resting  entirely  on  the  will  of  the 
insured  during  her  lifetime,  the  expect- 
ancy of  possible  benefits  under  the  policy 
has  neither  substantial  present  value,  nor 
other  element  of  property,  which  the  bank- 
rupt could  then  '  by  any  means  have 
transferred,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  proc- 
ess against  him,'  defined  in  section  70a 
as  property  vesting  in  the  trustee  of  the 
estate  of  a  bankrupt  by  operation  of  law." 


1174 


1  FED.  STAT.  ANN.   (2d  Ed.) 


Sec.  70  a  (^) 


Alimony.— In  Bolton  v.  Bolton,  (1914) 
86  N.  J.  L.  69,  89  Atl.  1014,  the  court 
said:  ''Notwithstanding  the  remark  in 
Loyeland  on  Bankruptcy  (section  153), 
I  feel  unwilling,  on  a  motion  for  sum- 
mary judgment,  to  hold  that  arrears  of 
alimony  accrued  at  the  time  of  filing  the 
petition  do  not  pass  to  the  trustee.  When 
it  is  considered  that  during  the  period  of 
nonpayment  the  wife  has  in  all  probabiU 
ity  been  contracting  debts  for  her  support 
on  the  faith  of  recovering  these  payments, 
and  that  alimony  is  awarded  for  the  ex- 
press purpose  of  enabling  her  to  meet  the 
expense  of  her  support  by  paying  in  cash 
as  she  goes  along,  and  wlien  it  is  con- 
sidered further  that  by  her  discharge  in 
bankruptcy  these  debts  are  wiped  out,  it 
seems  manifestly  unjust  that  the  credit- 
ors should  have  no  recourse  to  the  very 
fund  that  the  divorce  court  provided  to 
pay  them."  It  was  held,  however,  that 
alimony  accruing  subsequently  to  the  peti- 
tion in  bankruptcy  belonged  to  the  wife. 

A  mere  claim  or  possible  right  to  ali- 
mony asserted  by  the  bankrupt  in  divorce 
proceedings  pending  and  undetermined 
when  the  petition  in  bankruptcy  was  filed 
was  not  property  within  the  terms  of 
this  clause  (5)  and  did  not  pass  to  the 
trustee.  In  re  Le  Claire,  (N.  D.  la.  1903) 
124  Fed.  654,  10  Am.  Bankr.  Rep.  733. 

A  cause  of  action  for  personal  injuries 
does  not  pass  to  the  trustee.  See  end  of 
division  I  in  the  first  note  to  section  70a 
preceding  clause  (1). 

II.  Interests  in  Reial  Propebty,  Etc. 

Generally. —  It  is  well  settled  that  the 
trustee  in  bankruptcy  is,  on  his  appoint- 
ment, vested,  by  operation  of  law,  with 
all  the  right,  title,  and  interest  to  real 
property  which,  prior  to  the  filing  of  the 
petition  in  bankruptcy,  the  bankrupt 
might  have  transferred,  or  which  might 
have  been  sold  imder  judicial  process  is- 
sued against  him.  In  re  Woodard,  (E.  D. 
N.  C.  1899)  95  Fed.  260,  2  Am.  Bankr. 
Rep.  339;  In  re  St.  John,  (N.  D.  N.  Y. 
1900)  106  Fed.  234,  5  Am.  Bankr.  Rep. 
190;  In  re  Twaddell,  (D.  C.  Del.  1901) 
110  Fed.  145,  6  Am.  Bankr.  Rep.  539. 

And  it  has  also  been  held  that  the  in- 
terest of  a  bankrupt  in  his  father's  estate, 
vested  prior  to  bankruptcy,  goes  to  the 
trustee,  even  though  such  interest  has 
not  been  determined.  In  re  Mosier,  (D. 
C.  Vt.  1901)  112  Fed.  138,  7  Am.  Bankr. 
Rep.  268. 

Vested  remainder, —  Thus  it  has  been 
lield  that  a  vested  remainder  passes  to  the 
trustee.  In  re  McHarry,  (C.  C.  A.  7th 
Cir.  1901)  111  Fed.  498,  7  Am.  Bankr. 
Rep.  83. 

In  In  re  Haslett,  (1902)  116  Fed.  680, 
certain  interest  in  property  was  held  to 
constitute  a  vested  remainder  \mder  the 
laws  of  Georgia,  and  passed  to  the  trustee 
in  bankruptcy. 

Life  int9r6%i, —  So,  alio,  a  bankrupt's 


life  interest  in  real  property  becomes  a 
part  of  his  estate  on  his  adjudication. 
In  re  Force,  (D.  C.  Mass.  1899)  4  Am. 
Bankr.  Rep.  114. 

Interest  under  contract. —  The  trustee 
is  also  entitled  to  any  interest  which 
the  bankrupt  may  have  under  a  contract 
for  the  sale  of  land.  In  re  Clark,  (M.  D. 
Pa.  1902)  118  Fed.  358,  9  Am.  Bankr. 
Rep.  252. 

Damages  occasioned  by  change  of  grade 
have  been  held  to  constitute  a  part  of 
the  estate  in  bankruptcy  of  the  owner  of 
the  property.  In  re  Torchia,  (W.  D.  Pa. 
1911)    185  Fed.  576. 

Bankrupt's  power  to  estop  himself, — 
"  Mere  ability  possessed  by  one  who  sub- 
sequently becomes  a  bankrupt,  by  deed, 
conveyance,  or  assignment,  or  by  execu- 
tory contract,  to  estop  or  preclude  him- 
self from  claiming  title  to  or  enjoying 
property  wholly  acquired  after  the  exe- 
cution of  such  deed  or  contract^  is  not 
sufficient   to    constitute   '  property   which 

grior  to  the  filing  of  the  petition  he  could 
y  any  means  have  transferred.' "    In  re 
Twaddell,  (1901)   110  Fed.  145. 

An  unrecorded  deed  in  which  the  bank- 
rupt is  the  grantor  does  not  pass  title  to 
the  property  as  against  attaching  or  exe- 
cuting creditors,  and  the  title  to  the  prop- 
erty passes  to  the  bankrupt's  trustee  sub- 
ject only  to  the  equities  or  claims  of  rec- 
ord against  it.  Davis  v.  Pursel,  (Colo. 
1913)    134  Pac.  107. 

Interest  in  growing  crops. — If  the  bank- 
rupt's interest  in  growing  crops  is  such 
that  he  could  have  transferred  it  before 
filing  his  petition,  the  title  to  such  inter- 
est vests  in  the  trustee  as  of  the  date  of 
the  adjudication;  and  the  bankrupt  must 
account  for  such  part  as  he  has  dis- 
posed of.  In  re  Barrow,  (W.  D.  Va. 
1899)  98  Fed.  582,  3  Am.  Bankr.  Rep. 
414;  In  re  LuckenbUl,  (E.  D.  Pa.  1904) 
127  Fed.  984,  11  Am.  Bankr.  Rep.  455. 

In  Vermont  the  products  of  a  wife's 
land  which  is  held  by  her  under  a  deed 
without  limitation,  occupied  by  the  fam- 
ily, and  farmed  by  her  husband,  are  not 
her  separate  property,  but  are  assets  of 
the  husband's  estate  in  bankruptcy.  In 
re  Rooney,  (D.  C.  Vt.  1901)  109  Fed. 
601,  6  Am.  Bankr.  Rep.  478. 

A  growing  crop  upon  land,  ■  held  by  a 
homestead  entryman,  subject  to  perform- 
ance by  him  of  conditions  precedent  of 
his  contract  to  purchase  from  the  United 
States,  is  not  property  of  the  character 
that  vests  in  the  trustee.  In  re  Miller, 
(D.  C.  Mont.   1915)    221   Fed.  690. 

Property  fraudulently  conveyed  but  re- 
vested in  bankrupt. —  If  the  title  to  prop- 
erty fraudulently  conveyed  before  the 
passage  of  the  Act  by  a  debtor,  who  after- 
wards is  adjudged  bankrupt,  which  prop- 
erty, therefore,  would  otherwise  be  be- 
yond the  reach  of  the  Bankruptcy  Court, 
has  revested  in  the  bankrupt,  and  is  in 
him  when  the  petition  is  filed,  it  is  part 
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of  the  estate  which  is  to  be  administered. 
In  re  Brown,   (1898)  91  Fed.  358. 

Intangible  property. — "  It  may  be  ar- 
p[ued  that  section  70a  (5)  is  to  be  lim- 
ited in  meaning  to  tangible  or  corporeal 
property,  by  reason  of  the  context,  since 
clauses  (2),  (3),  and  (6)  relate  to  par- 
ticular species  of  incorporeal  or  intan- 
gible property;  but  this  construction  is 
nofja lived  by  the  fact  that  section  70a 
(6)  contains  a  proviso  as  to  policies  of 
life  insurance  and  many  valuable  rights 
and  species  of  intangible  property  have 
been  held  to  come  within  the  purview  of 
that  proviso."  Cleland  v.  Anderson, 
(1902)  66  Neb.  252,  92  N.  W.  306,  96 
N.  W.  212,  98  N.  W.  1075,  5  L.  R.  A. 
(N.  S.)    136. 

Contingent  testamentary  interests  are 
not  atl'ected  by  this  section  and  do  not 
pass  to  the  trustee.  Luttgen  v.  Tiffany, 
(R.  I.   1915)    93  Atl.   182. 

\\Tiere,  under  the  provisions  of  a  will, 
the  bankrupt's  interest  in  an  estate  was 
contingent  as  to  whether  he  should  ever 
take,  and  not  as  to  the  time  when  he  or 
his  heirs  should  surely  take,  it  was. held 
that  he  had  no  vested  interest  which  could 
pass  to  his  trustee  in  bankruptcy.  In  re 
Rhle,  (D.  C.  Vt.  1901)  100  Fed.  626,  6 
Am.  Bankr.  Rep.  476.  See  also  In  re 
Hoadley,  (S.  D.  N.  Y.  1900)  101  Fed. 
233.  3  Am.  Bankr.  Rep.  780.      ' 

.1  contingent  gift  in  futuro,  which  car- 
ries no  present  interest  that  is  alienable 
or  subject  to  execution,  does  not  vest  in 
the  donee's  trustee  in  bankruptcy.  In  re 
Gardner,  (S.  D.  N.  Y.  1901)  106  Fed. 
670,  5  Am.  Bankr.  Rep.  432. 

Vested  interest  in  a  contingent  right. — 
The  interest  of  one  who,  living  at  the 
death  of  a  testator,  is  a  beneficiary 
in  a  will  giving  the  income  of  property 
to  his  father  for  life,  and  upon  the  father's 
death  giving  the  property  to  him  if  liv- 
ing, passes  to  the  trustee  in  bankruptcy 
of  tlie  beneficiary.  Clarke  v.  Fav,  (1910) 
205  Mass.  228,  91  N.  E.  328,  27*  L.  R.  A. 
(N.  S.)  454,  where  the  court  said:  "To 
use  the  language  of  our  cases,  this  is 
something  more  than  a  mere  possibility, 
and  was  a  *  vested  interest  in  a  contingent 
right.'  It  is  property,  and  is  such  an 
interest  as  could  be  assigned.  .  .  .  Tliat  it 
wouhl  have  passed  to  the  assignee  in  in- 
solvency or  bankruptcy  under  our  in- 
solvency laws  and  early  United  States 
Bankruptcy  Acts  has  been  expressly  de- 
I'idi'd.  (lardner  v.  Hooper,  (1855)  3  Gray 
(Mas-*.)  398;  Nash  V.  Nash,  (1866)  12 
Allen  345;  Belcher  v.  Burnett,  (1879) 
VlVy  Ma^*s.  230;  Putnam  v.  Story,  (1882) 
132  Mass.  205.  Such  seems  to  be  the  law 
of  New  York.  Smith  tJ.  Scholtz,  (1877) 
68  N.  Y.  41-61.  It  is  clear  that  it  would 
pass  under  the  English  Bankruptcy  Act. 
Higden  v.  Williamson,  (1731)  3  P.'Wms. 
(Eng.)  132;  liobson's  Law  and  Practice 
in  Bankruptcy,  (6th  ed.  Eng.)  549; 
Davidson  v,   Chalmers,    (1864)    33   Beav. 


(Eng.)  653;  Hensley  v.  MUla,  16  L.  T. 
N.  S.  (Eng.)  582.  There  is  nothing  in 
the  present  Bankruptcy  Act  to  call  for 
a  different  decision.  .  .  .  Some  decisions 
of  federal  Circuit  or  District  Courts  ap- 
pear to  be  in  conflict  upon  this  subject. 
In  re  Hoadley,  (D.  C.  N.  Y.  1900)  101 
Fed.  233;  In  re  Ehle,  (D.  C.  Vt.  1901)  109 
Fed.  626;   In  re  St.  John,    (D.  C.  N.  Y. 

1900)  106  Fed.  234;  In  re  Wetmore, 
(1901)  108  Fed.  520,  47  C.  C.  A.  477; 
In  re  Twaddell,  (D.  C.  Del.  1901)  110 
Fed.   145;    In  re  Gardner,    (D.  C.  N.  Y. 

1901)  106  Fed.  670;  In  re  McCrea, 
(1908)  161  Fed.  246,  88  C.  C.  A.  282, 
20  L.  R.  A.  (N.  S.)  246.  But  it  is  not 
necessary  to  review  or  analyze  them  for 
the  reason  that  they  have  been  based  upon 
state  statutes  or  decisions  in  some  in- 
stances differing  from  our  own." 

Contingent  remainder  interest. — Where, 
in  the  case  of  contingent  remainders,  "  the 
contingency  relates  to  the  event,  and  not 
to  the  person,  the  remainderman  possesses 
a  right  or  title  which  may  indifferently 
be  considered  or  termed  a  vested  right 
in  or  to  a  contingent  interest  or  estate, 
or  a  contingent  right  to  a  future  interest 
or  estate,  and  such  a  right  ia  alienable 
and  transmissible  to  heirs  or  personal 
representatives,  according  to  its  nature," 
and  passes,  therefore,  to  the  trustee.  In 
re  Twaddell,   (1901)    110  Fed.  145. 

Encumbered  property. —  Property  on 
which  there  is  a  mortgage,  or  other  lien, 
passes  to  the  trustee  in  bankruptcy.  In 
re  Jersey  Island  Packing  Co.,  (C.  C.  A. 
9th  Cir.  1906)  138  Fed.  625,  14  Am. 
Bankr.  Rep.  692. 

The  trustee  of  a  bankrupt  whose  prop- 
erty has  been  seized  imder  a  mortgage 
and  is  in  possession  of  a  receiver  ap- 
pointed in  a  foreclosure  suit  by  a  state 
court  of  competent  jurisdiction  is  entitled 
to  the  possession  of  the  property  not  cov- 
ered by  the  mortgage,  and  to  the  excess 
of  the  proceeds  of  a  sale  of  the  mortgaged 
property  over  the  mortgage  debt  and 
costs  of  foreclosure.  Carling  v.  Seymour 
Lumber  Co.,  (C.  C.  A.  6th  Cir.  1902)  113 
Fed. -483,  8  Am.  Bankr.  Rep.  29. 

And  where  a  corporation  executed  trust 
deeds  for  all  of  its  property  to  secure 
debts  not  then  due,  such  deeds  not  being 
absolute  conveyances,  it  was  held  that  the 
grantor  retained  an  interest  in  the  prop- 
erty conveyed,  which  passed  to  its  trustee 
in  bankruptcy  for  the  benefit  of  unse- 
cured creditors.  In  re  Jersey  Island  Pack- 
ing Co.,  (a  C.  A.  9th  Cir.  1905)  138  Fed. 
625,  14  Am.  Bankr.  Rep.  692. 

Where  a  bankrupt  holds  the  legal  title 
to  mortgaged  property  when  the  adjudi- 
cation is  made,  it  will  pass  into  the  cus- 
tody of  the  Bankruptcy  Court,  and  by 
operation  of  law  the  title  of  the  bank- 
rupt will  vest  in  the  trustee  as  of  the 
date  of  such  adjudication.  In  re  Novak, 
(N.  D.  Ia.  1901)  111  Fed.  161,  7  Am. 
Bankr.  Rep.   27;   In  re  Kellogg,    (W.  D. 
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N.  Y.  1902)  113  Fed.  120,  7  Am.  Bankr. 
Kep,  623.  See  also  Barron  v.  Newberry, 
(1867)  1  Bifis.  (U.  S.)  149;  Robinson 
V.  Tenny,  (1877)   57  Ala.  492. 

Right  of  redemption. —  So,  also,  the 
trustee  is  vested  with  the  statutory  right 
of  redemption  from  a  foreclosure  sale, 
under  a  decree  rendered  after  the  adjudi- 
cation. In  re  Novak,  (N.  D.  la.  1901) 
111  Fed.  161,  7  Am.  Bankr.  Rep.  27. 

But  bankruptcy  neither  enlarges  nor 
prolongs  the  right  of  redemption.  In  re 
Goldman,  (S.  D.  N.  Y.  1900)  102  Fed. 
122,  4  Am.  Bankr.  Rep.  100. 

Landlord's   interests. —  Upon    his    adju- 
dication as  a  bankrupt  the  interests  of  a 
landlord,    as    such,    pass    to    his   trustee. 
In  re  Hays,  etc.,  Co.,    (W.  D.  Ky.  1902) 
117  Fed.  879,  9  Am.  Bankr.  Rep.   144. 

Rents  accruing  after  adjudication  for 
mortgaged  property  of  the  bankrupt 
which  comes  into  the  possession  of  the 
trustee,  and  before  the  mortgagee  has 
taken  such  action  as  to  entitle  him  to 
possession  of  the  property,  belong  to  the 
estate.  In  re  Dole,  (D.  C.  Vt.  1901)  110 
Fed.  926,  7  Am.  Bankr.  Rep.  21;  In  re 
Torchia,  (W.  D.  Pa.  1911)  185  Fed.  576; 
In  re  Force,  (D.  C.  Mass.  1899)  4  Am. 
Bankr.  Rep.  114;  Alter  v.  Clark,  (1911) 
193  Fed.  153. 

Rent  of  exempt  land. — Where  a  bank- 
rupt after  adjudication  took  notes  for 
the  future  rent  of  exempt  land,  it  was 
held  that  such  notes  were  not  assets  of 
the  estate.  In  re  Oleson,  (1901)  110 
Fed.  797. 

Tenant's  interest  in  leasehold. —  When 
a  tenant  has  been  declared  bankrupt,  his 
trustee,  on  his  appointment,  is  vested  with 
title  to  the  leasehold  subject  to  his  ac- 
ceptance thereof  within  a  reasonable  time. 
In  re  Frazin,  (S.  D.  N.  Y.  1909)  174 
Fed.  713,  23  Am.  Bankr.  Rep.  289. 

The  tenant's  trustee  is  not  obliged  to 
accept  the  lease,  and  if  there  be  no  ac- 
ceptance the  title  thereto  never  passes; 
therefore  the  property  which  may  be  said 
to  pass  immediately  to  the  trustee  is 
not  the  lease  itself,  but  the  option  of  ac- 
cepting it.  In  re  Frazin,  ((j.  C.  A.  2d 
Cir.  1910)    183  Fed.  28. 

A  lease  will  pass  from  the  bankrupt  to 
his  trustee  by  operation  of  this  section, 
although  it  is  by  its  express  terms  not 
assignable.  In  re  Gutman,  (S.  D.  Ga. 
1912)    197   Fed.  472. 

Term  not  affected. —  Bankruptcy  does 
not,  of  itself,  terminate  the  lease.  Wat- 
son V.  Merrill,  (C.  C.  A.  8th  Cir.  1905) 
136  Fed.  359,  14  Am.  Bankr.  Rep.  454. 
And  see  infra,  this  note,  p.  1191,  IX.  Con- 
traotual  Interests  and  Obligations. 

And  a  lessee's  covenant  not  to  assign, 
mortgage,  or  pledge  the  lease,  or  under- 
let the  property,  without  the  lessor's  con- 
sent, is  not  violated  by  the  lessee's  bank- 
ruptcy. In  re  Frazin,  (S.  D.  N.  Y. 
1909)  174  Fed.  713,  23  Am.  Bankr.  Rep. 
289. 


And  where,  an  involuntary  bankrupt  is 
tenant  under  a  lease  containing  a  cove- 
nant against  assignment,  an  adjudication 
in  bankruptcy  is  not  a  breach,  and  the 
lease  passes  to  the  trustee.  In  re  Bush, 
(D.  C.  R.  I.  1904)  126  Fed.  878,  11  Am. 
Bankr.   Rep.  415. 

When  the  trustee  accepts  a  lease,  or  a 
contract  for  a  lease,  made  by  the  bank- 
rupt, he  must  assume  every  obligation  and 
be  Ijound  by  all  the  conditions  that  the 
contract  imposes  upon  the  bankrupt.  In 
re  Beachy,  (E.  D.  W^is.  1909)  170  Fed. 
825.  22  Am.  Bankr.  Rep.  538. 

In  the  event  of  an  acceptance,  the  vest- 
ing of  the  trustee's  title  relates  back  to 
the  time  of  the  adjudication.  In  re 
Frazin,  (C.  C.  A.  2d  Cir.  1910)  183  Fed. 
28. 

And  where,  after  the  sale  of  a  bank- 
rupt's assets  located  on  leased  premises 
was  confirmed,  the  trustee  abandoned  pos- 
session to  the  purchaser,  and  the  landlord 
might  have  entered  on  that  day,  it  was 
held  that  the  trustee  was  not  chargeable 
with  the  purchaser's  occupation  thereafter. 
In  re  Rubel,  (E.  D.  Wis.  1908)  166  Fed. 
131,  21  Am.  Bankr.  Rep.  566. 

//  the  trustee  refuses  to  accept  the  lease 
the  bankrupt  retains  the  term  on  pre- 
cisely the  same  footing  as  before,  with 
the  right  to  occupy,  and  the  obligation 
to  pay  r6nt.  In  re  Ells,  (D.  C.  Mass. 
1900)  98  Fed.  967;  In  re  Frazin,  (C.  C. 
A.  2d  Cir.  1910)    183  Fed.  28. 

Trustee  not  trespasser. — W'here  a  bank- 
rupt's receiver  and  trustee  entered  under 
the  bankrupt's  lease,  it  was  held  that 
they  were  not  trespassers,  and  could  not 
be  made  so  by  a  state  statute.  In  re 
Rubel,  (E.  D.  Wis.  1908)  166  Fed.  131, 
21  Am.  Bankr.  Rep.  566. 

Right  of  trustee  as  against  subsequent 
lessee. —  Where,  prior  to  the  bankruptcy 
of  a  tenant,  the  landlord  took  no  steps  to 
regain  possession  of  the  premises  for  rent 
in  arrear,  on  the  appointment  of  the 
tenant's  trustee  it  wa»  held  that  the  lat- 
ter was  entitled  to  possession  under  the 
tenant's  lease,  as  against  lessees  of  the 
landlord  subsequent  to  the  adjudication. 
In  re  Adams,  (D.  C.  Conn.  1905)  134 
Fed.   142,  14  Am.  Bankr.  Rep.  23. 

Waiver  of  re-entry  provisions. —  The 
acceptance  of  rent  from  the  trustee  con- 
stitutes a  waiver  of  provisions  authoriz- 
ing re-entry  in  case  of  the  bankruptcy 
of  the  lessor;  and  in  such  case  the  trus- 
tee may  sell  the  lease  and  convey  title 
to  the  purchaser,  without  being  subject 
to  re-entry  on  the  part  of  the  landlord, 
so  long  as  the  purchaser  complies  with 
the  other  provisions  of  the  lease.  In  re 
Frazin,  (S.  D.  N.  Y.  1909)  174  Fed.  713, 
23  Am.  Bankr.  Rep.  289. 

Lease  terminated  by  dispossession. — 
Where  a  lease  on  the  premises  occupied 
by  a  bankrupt  was  terminated  by  a  war- 
rant of  dispossession  issued  at  least  four 
days  before  a  receiver  in  bankruptcy  was 
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appointed,  and  after  the  receiver  took 
possession  he  appeared  and  announced  in 
open  court  that  he  had  finished  the  husi- 
ness  and  disposed  of  the  bankrupt's  assets 
contained  in  the  premises,  and  made  no 
objection  to  the  dissolution  of  an  injunc- 
tion restraining  the  landlord  from  inter- 
fering with  his  possession,  it  was  held 
that  the  bankrupt  had  no  lease  which 
could  be  an  asset  of  his  estate  in  bank- 
ruptcy, nor  had  the  receiver  either  wrong- 
fully parted  with  or  been  deprived  of 
the  premises  by  force  of  the  warrant  to 
dispossess;  and  hence  the  federal  court 
had  no  jurisdiction  of  an  action  by  a  trus- 
tee to  establish  the  lease  as  an  asset  of 
the  estate.  Plaut  v,  Gorham  Mfg.  Co., 
(S.  D.  N.  Y.  1909)  174  Fed.  862,  23  Am. 
Bankr.  Rep.  42. 

Forfeiture  enforced, — ^Where,  prior  to 
his  having  been  adjudged  a  bankrupt,  a 
tenant  was  notified  of  the  forfeiture  of 
his  lease  in  accordance  with  the  terms 
thereof,  it  was  held  that,  on  petition  of 
the  lessor,  the  court  of  bankruptcy  prop- 
erly decreed  the  enforcement  of  the  for- 
feiture, and  directed  the  trustee  to  sur- 
render possession  of  the  property  as  the 
only  effective  remedy  for  the  protection  of 
the  rights  of  the  lessor.  Lindeke  17.  Asso- 
ciates Realty  Co.,  (C.  C.  A.  8th  Cir.  1906) 
146  Fed.   630,   17  Am.   Bankr.  Rep.  215. 

Bankrupt's  interest  as  lessee  on  shares, 
— Where  the  bankrupt  was  tenant  of  a 
farm  under  a  contract  whereby  the  land- 
lord was  entitled  as  rent  to  one-foiurth 
of  the  crop^  and  at  the  date  of  the  filing 
of  the  petition  in  bankruptcy  the  crops 
were  unripe  and  uncut,  it  was  held  that 
the  bankrupt's  interest  therein  passed  to 
his  trustee  as  assets,  and  that  after  the 
crops  were  severed,  the  bankrupt  must 
hand  them  over  to  the  trustee  or  render 
an  account  of  the  proceeds  of  their  sale. 
In  re  Barrow,  (1899)  98  Fed.  682,  where, 
however,  upon  surrendering  the  crops 
or  their  proceeds  the  bankrupt  was  held 
entitled  to  a  reasonable  allowance  for 
labor  and  care  thereon  from  the  time  of 
adjudication. 

Dower  and  curtesy  rights. —  Under  the 
statutes  of  Massachusetts  a  husband's  in- 
terest in  his  wife's  real  estate  during  her 
life  and  after  the  birth  of  issue  is  not 
property  assignable  or  transferable  by 
him;  and  therefore  the  trustee  is  not  en- 
titled tliereto  as  assets  of  the  estate  of 
the  bankrupt.  Hesseltine  v.  Prince, 
(1899)  95  Fed.  802.  Compare  In  re  Mc- 
Kenna,   (1881)  9  Fed.  27. 

Sec  also  to  the  same  effect  as  to  dower 
rights,  which,  it  has  been  held,  are  not 
affected  by  section  70a  (5),  In  re  Hays, 
(C.  C.  A.  6th  Cir.  1910)  181  Fed.  674. 
And  see  the  annotation  under  section  8. 

The  imfe  of  a  bankrupt  is  not  estopped 
to  claim  and  recover  her  interest  in  the 
land,  as  against  the  general  creditors  of 
her  husband,  by  any  representations  by 
him  as  to  his  sole  ownership,  made  with- 


out her  consent  or  knowledge.  In  re 
Garner,  (N.  D.  Ga.  1901)  110  Fed.  123, 
6  Am.  Bankr.  Rep.  596. 

Annuity  in  lieu  of  dower. —  But  where 
a  widow  accepts  an  annuity  in  lieu  of  her 
dower  and  subsequently  becomes  a  bank- 
rupt, it  haa  been  held  that  such  annuity 
passes  to  a  trustee  in  bankruptcy,  being 
a  right  which  could  have  been  assigned 
by  her,  or  seised  by  her  creditors.  In 
re  Burtis,  (E.  D.  N.  Y.  1911)  188  Fed. 
627. 

Community  property. —  By  the  civil  law 
which  is  in  force  in  New  Mexico,  except 
as  changed  by  statute,  community  prop- 
erty acquired  by  either  husband  or  wife 
during  the  marriage,  whether  by  purchase 
or  their  individual  or  joint  labor,  ia  held 
by  them  as  partners,  being  primarily  a 
fund  for  the  payment  of  community  debts; 
and,  therefore,  on  the  bankruptcy  of  a 
husband  having  only  a  community  estate, 
the  claims  of  an  antenuptial  creditor 
must  be  postponed  until  those  of  commu- 
nity creditors  are  satisfied  in  full.  In  re 
Chavez,  (C.  C.  A.  8th  Cir.  1906)  149 
Fed.  73,  17  Am.  Bankr.  Rep.  641. 

Interest  in  trust  fund. —  In  In  re  St. 
John,  (1900)  105  Fed.  234,  it  was  held 
that  the  interest  of  the  bankrupt  in  a 
certain  trust  fund  passed  to  his  trustee, 
under  section  70a  (6). 

Trust  property  converted  by  bankrupt. 
—  Money  which  the  bankrupt  holds  as  a 
guardian,  but  which  is  indistinguishably 
mingled  with  his  own,  has  lost  its  iden- 
tity as  trust  money,  tuid  cannot  be  with- 
held from  the  trustee;  nor  will  the  fact 
that  property  was  purchased  by  the  bank- 
rupt with  such  trust  money  entitle  the 
bankrupt  to  withold  such  property  or  the 
proceeds  thereof  from  the  trustee,  the 
wards  being,  under  the  circumstances, 
merely  creditors  sharing  along  with  the 
general  creditors.  In  re  Richards,  (1900) 
104  Fed.  792.  See  also  Adams  v.  Meyers, 
(1870)  1  Sawy.  (U.  S.)  306;  Hosmer  t?. 
Jewett,  (1872)  6  Ben.  (U.  S.)  208;  In 
re  Ooan,  etc..  Carriage  Mfg.  Co.,  (1875) 
6  Biss.  (U.  S.)  315;  In  re  Mftdison  Bank, 
(1874)   5  Biss.   (U.  S.)   515. 

Lien  of  bankrupt  contractor. —  In  Du- 
plan  Silk  Co.  v,  Spencer,  (C.  C.  A.  1902.) 
115  Fed.  689,  the  possession  of  the  owner 
of  a  building  in  course  of  erection  by  a 
contractor  having  a  lien  for  materials 
which  went  into  the  building  was  ]|i^ld 
to  be  such  that  the  property  could  not  be 
disposed  of  by  the  contractor,  and  such 
property  did  not  pass  to  the  latter's  trus- 
tee in  bankruptcy. 

The  statutory  individual  or  double  lia- 
bility of  stockholders  of  a  corporation  can- 
not be  enforced  by  the  corporation  and 
is  not  an  asset  passing  to  the  trustee  in 
bankruptcy  of  tiie  corporation,  but  re- 
mains subject  to  the  demands  of  creditors 
if  the  assets  of  the  corporation  are  in- 
sufficient to  discharge  the  debts.  Tiger 
Shoe  Mfg.   Co.  V.   Shanklin,    (1907)    125 
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Ky.  715,  102  S.  W.  29.5,  31  L.  R.  A.  (N. 
S,)  365  and  note.  See  also  Tibballs  t?. 
Libby,  (1877)  87  111.  142;  Pfohl  v.  Simp- 
son, (1878)  74  K.  Y.  137,  affirming  (1873) 
50  How.  Pr.  341;  Younglove  v.  Kelly 
Island  Lime  Co.,  (1892)  49  Ohio  St. 
663,  33  N.  E.  234;  Dutcher  v.  Marine 
Nat.  Bank,  (1875)  12  Blatchf.  435,  8 
Fed.  Gas.  No.  4,203;  Wilkins  v.  Davis, 
(1876)  2  Lowell  511,  29  Fed.  Gas.  No. 
17,664. 

Allotment  to  Indian  bankrupt, —  In  In 
re  Russie,  (1899)  96  Fed.  609,  it  was 
held  that  land  allotted  by  the  United 
States  government  to  an  Indian  on  a 
reservation  did  not  pass  to  the  trustee 
of  the  Indian  bankrupt,  as  the  latter  could 
not  have  transferred  or  encumbered  the 
same,  and  as,  furthermore,  the  land  was 
exempt  under  a  law  which  was  unre- 
pealed and  unaHected  by  the  Bankrupt 
Act. 

III.  Pledges. 

Property  held  by  bankrupt  pledgee. — 
As  a  general  rule  a  bona  fide  pledge  will 
be  recognized  in  bankruptcy  proceedings; 
and  w^here  such  property  comes  into  the 
possession  of  a  trustee  in  bankruptcy  of 
the  pledgee,  the  pledgor  may  assert  his 
rights  thereto.  In  re  McCord,  (C.  C.  A. 
2d  Cir.  1909)  174  Fed.  820,  23  Am. 
Bankr.  Rep.   164. 

Property  pledged  by  bankrupt.— Where, 
prior  to  his  adjudication,  the  bankrupt 
makes  a  bona  fide  pledge  of  his  property, 
which  would  be  effective  as  against  his 
creditors,  the  trustee  takes  title  to  the 
property  so  pledged  subject  to  claims  of 
the  pledgee.  Van  Kirk  v.  Vermont  Slate 
Co.,    (N.   D.   N.    Y.    1905)     140   Fed.    38, 

15  Am.  Bankr.  Rep.  239;  In  re  Mertens, 
(C.  C.   A.   2d   Cir.    1906)    144   Fed.    818, 

16  Am.  Bankr.  Rep.  362;  In  re  Bartlett, 
(M.  D.  Pa.  1909)  172  Fed.  679,  22  Am. 
Bankr.  Rep.  891;  In  re  Twining,  (E.  D. 
Pa.  1911)  185  Fed.  555.  And  see  the 
annotation  under  section  67(f. 

An  agreement  of  pledge,  made  by  one 
who  subsequently  became  a  bankrupt,  au- 
thorizing the  pledgee  to  sell  the  security 
pledged  at  public  or  private  sale,  with  or 
without  notice,  and  to  purchase  the  same, 
is  valid,  and  a  sale  made  in  accordance 
therewith  at  public  auction,  but  without 
notice,  and  a  purchase  thereat  by  the 
pledgee,  cannot  be  impeached  by  the 
trustee  in  bankruptcy  of  the  pledgor, 
unless  fraud  or  bad  faith  is  affirmatively 
shown.  In  re  Mertens,  (C.  C.  A.  2d  Cir. 
1906)  144  Fed.  818,  15  Am.  Bankr.  Rep. 
362. 

Where  certain  toarehouae  receipts  were 
pledged  to  a  bank,  by  a  corporation  while 
insolvent,  to  secure  a  certain  note  then 
executed  and  any  liability  thereafter  con- 
tracted, and  there  was  no  evidence  to 
impugn  the  good  faith  of  the  bank,  it 
was  held  that  the  bank  was  entitled  to 
maintain    its    right    to    the    property    so 


pledged  not  only  for  the  payment  of  such 
note,  but  for  other  notes  subsequently 
discounted,  as  against  the  corporation's 
trustee  in  bankruptcy,'  although  the 
pledge  was  made  within  four  months 
prior  to  the  filing  of  the  petition  in 
bankruptcy.  Love  v.  Export  Storage  Co., 
(C.  C.  A.  6th  Cir.  1906)  143  Fed.  1, 
16  Am.  Bankr.  Rep.  171. 

In  New  Orleans  Commerical  Nat.  Bank 
V.  Canal-Louisiana  Bank,  etc.,  Co.,  (1916) 
239  U.  S.  520,  36  S.  Ct.  194  (reversinq 
<C.  C.  A.  5th  Cir.  1914)  211  Fed.  337. 
(E.  D.  N.  Y.  1913)  205  Fed.  568),  which 
was  a  controversy  in  bankruptcy  between 
two  claimants  of  property  in  the  hands 
of  the  trustee  in  bankruptcy,  it  appeared 
that  the  bankrupt  had  pledged  bills  of 
lading  for  the  property  to  one  of  the 
claimants  to  secure  an  indebtedness  and 
later  had  secured  a  withdrawal  of  the 
bills  of  lading  on  trust  receipts.  He  then 
got  the  property  from  the  railroad  com- 
pany by  surrendering  the  bills  of  lading 
and  stored  it  with  a  warehouseman  who 
gave  him  negotiable  warehouse  receipts 
which  he  pledged  with  the  record  claim- 
ant as  security  for  an  indebtedness.  Later 
these  warehouse  receipts  were  withdrawn 
by  the  bankrupt  and  trust  receipts  simi- 
lar in  tenor  to  those  given  to  the  first 
claimant  were  given  the  second  claimant. 
It  was  held,  construing  the  Uniform 
Warehouse  Receipts  Act  of  Louisiana, 
that  the  second  claimant  was  entitled  to 
the  property. 

A  distilling  company's  warehouse  re- 
ceipts, calling  for  whisky  stored  in  its 
distillery  warehouse,  which  is  in  prac- 
tical effect,  under  the  internal  revenue 
laws,  in  the  custody  of  the  United  States, 
and  incapable  of  delivery  by  the  distiller 
without  payment  of  the  tax,  represent  the 
property  itself,  and  their  transfer  to  a 
purchaser  or  pledgee  in  good  faith,  to- 
gether with  the  ganger's  certificates,  in 
accordance  with  the  usajjes  of  the  busi- 
ness, under  the  law  of  Pennsylvania,  op- 
erates as  a  delivery  of  the  whisky:  and, 
if  made  more  than  four  months  prior  to 
the  bankruptcy  of  the  distiller,  the  sale 
or  pledge  is  valid  as  against  its  trustee. 
Taney  r.  Penn.  Nat.  Bank  of  Reading, 
(1914)  232  U.  S.  174,  34  S.  Ct.  288,  58 
U.  S.  (L.  ed.)  558,  affirming  (C.  C.  A. 
3d  Cir.  1911)    187  Fed.  689. 

Pledge  must  be  surrendered  to  trustee. 
—  It  has  been  held  that  a  trustee  in 
bankruptcy  is  vested  by  law  with  title  to 
all  the  assets  of  the  bankrupt,  including 
securities  in  the  hands  of  a  creditor  as 
collateral;  and  such  creditor  has  no  rijrht 
to  hold  the  securities  until  paid  the 
amount  of  his  debt,  nor  to  sell  or  cancel 
them,  or  realize  on  them  bv  the  aid  of 
a  court  or  otherwise,  independently  of 
the  bankruptcy  proceedings,  but  he  must 
.surrender  them  to  the  trustee,  who  has 
sole  authority  to  reduce  them  to  money, 
and  the  claim  of  the  creditor  to  priority 
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of  payment  out  of  the  pl-oceeds  will  be 
adjudged  and  administered  in  the  Bank- 
ruptcy (^urt,  which  alone  has  jurisdic- 
tion of  the  matter.  In  re  Cobb,  (E.  D. 
N.  C.  1809)  96  Fed.  821,  3  Am.  Bankr. 
Rep.  129.  To  the  same  effect  see  Big- 
ham  r.  South  Side  Trust  Co.,  (C  C  A. 
8d  Cir.   1914)    212  Fed.   1. 

Invalid  pledge. — A  transflurtion  intended 
as  a  pledge  of  property,  but  which  for 
.want  of  delivery  is  ineffectual  as  such, 
does  not  create  an  equitable  lien  as 
against  a  trustee  in  bankruptcy.  Fourth 
St.  Nat.  Bank  v.  Milbourne  Mills  Co., 
(U  C.  A.  3d  Cir.  1909)  172  Fed,  177,  22 
Am.  Bankr.  Rep.  442.  See  also  Guaran- 
tee Title,  etc.,  Co.  t?.  Huntingdon  First 
Nat.  Bank,  (C.  C.  A.  3d  Cir.  1911)  185 
Fed.  373. 

A  transaction  which  in  effect  is  a 
pledge  of  property,  but  which  is  based 
upon  a  contract  void  for  usury,  does  not 
create  an  equitable  lien  as  against  the 
trustee  in  bankruptcy.  Home  Bond  Co. 
V.  McChesney,  etc.,  Co.,  (1916)  239  U.  S. 
668,  36  S.  Ct.  170,  wherein  the  court 
followed  the  conclusions  reached  by  the 
special  master,  affirmed  in  206  Fed.  309 
and  210  Fed.  893,  which  held  that  a 
contract  between  the  intervener  and  the 
bankrupt  by  which  bills  receivable  be- 
longing to  the  bankrupt  were  transferred 
to  the  intervener  for  an  advancement  of 
seventy-five  per  cent,  of  their  face,  on 
specified  terms,  was  not  a  sale  of  the 
accounts  receivable,  but  a  pledge  thereof 
as  security  for  a  loan,  and  that  the  dis- 
count of  seventy-five  per  cent,  provided 
for  was  usurious,  and  the  contract  there- 
fore a  mere  sham  and  device  to  cover 
loans  of  money  at  usurious  rates,  and  as 
such  was  void  imder  the  laws  of  New 
York,  and  ineffectual  as  a  lien  as  against 
the  trustee. 

The  legal  effect  of  a  pledge  depends 
upon  the  local  law.  Bale  v.  Pattison, 
(1914)  234  U.  8.  399,  34  S.  Ct.  785,  58 
U.  S.  (L.  ed.)  1370,  62  L.  R.  A.  (N.  S.) 
764,  following  Taney  v.  Penn  Nat.  Bank 
of  Reading,  (1914)  232  U.  S.  174,  34 
S.  Ct.  288,  58  U.  S.  (L.  ed.)  558. 

Stock  brokerage  transactions  —  Conati- 
tutea  relation  of  pledgor  and  pledgee, — 
Where  a  broker  buys  stock  for  a  cus- 
tomer on  a  margin,  the  title  to  such  stock 
is  in  the  customer,  and  not  in  the  broker, 
who  holds  the  same  merely  as  pledgee  to 
secure  the  advances  made  by  him  in  the 
purchase.  Richardson  v.  Shaw,  (C.  C.  A.  2d 
Cir.  1906)  147  Fed.  659,  16  Am.  Bankr. 
Rep.  842,  affirmed  (1908)  209  U.  S.  366,  28 
S.  Ct.  512,  52  U.  S.  (L.  ed.)  836,  19  Am 
Bankr.  Rep.  717.  And  see  to  t^ie  same 
effect  In  re  Swift,  (C.  C.  A.  1st  Cir. 
(1901)  112  Fed.  315,  7  Am.  Bankr.  Rep. 
374;  Hutchinson  r.  LeRoy,  (C.  C.  A.  1st 
Cir.  1902)  113  Fed.  202,  8  Am.  Bankr. 
Rep.  20;  In  re  Boiling,  (E.  D.  Va.  190(;) 
147  Fed.  786,  17  Am.  Bankr.  Rep.  399; 
In  re  Berry,   (C.  C.  A.  2d  Cir.  1906)   149 


Fed.  176,  17  Am.  Bankr.  Rep.  467;  (n  rr 
Brown,  (S.  D,  N.  Y.  1909)  171  Fed.  2.U, 
22  Am.  Bankr.  Rep.  659;  In  re  Meadows, 
(W.  D.  N.  Y.  1909)  173  Fed.  694,  23 
Am.  Bankr.  Rep.  124,  affirmed  (C.  C.  A. 
2d  Cir.  1910)  177  Fed.  1004,  24  Am. 
Bankr.  Rep.  261. 

A  customer  is  entitled  to  any  shares 
purchased  for  his  account  and  owned  by 
him,  so  long  as  he  thereby  does  not  be- 
come debtor  to  the  broker  or  his  bank- 
rupt estate.  In  re  Carothers,  (W.  D. 
Pa.  1910)   182  Fed.  601. 

Where  a  broker  who  was  carrying 
stocks  for  a  customer,  which  he  had 
bought  on  a  margin,  made  a  general  as- 
signment, and  a  few  days  afterwards  the 
customer  wrote  him  asking  the  amount 
of  his  account,  which  he  did  not  know, 
and  stating  that  he  would  remit  the 
amount  and  take  up  the  stocks;  and  no 
action  was  taken  by  the  broker  or  as- 
signee on  such  letter,  the  stocks  having 
been  previously  pledged  by  the  broker  and 
sold  by  the  pledgee,  and  the  broker  was 
subsequently  adjudged  a  bankrupt,  it  was 
held  that  the  letter  constituted  a  demand, 
the  failure  to  comply  with  which  was  a 
breach  of  the  contract,  and  gave  the 
customer  an  immediate  right  of  action; 
it  being  shown  that  he  was  able  and  will- 
ing to  pay  the  amount  due  from  him  to 
the  broker.  In  re  Swift,  (D.  C.  Mass. 
1902)  114  Fed.  947,  9  Am.  Bankr.  Rep. 
237. 

In  In  re  Meadows,  (W.  D.  N.  Y.  1909) 
173  Fed.  694,  23  Am.  Bankr.  Rep.  124, 
it  appears  that  the  bankrupts,  who  were 
stockbrokers  in  Buffalo,  received  orders 
from  the  petitioner  to  buy  certain  stocks, 
which  they  executed  through  their  New 
York  correspondent,  who  purchased  the 
stocks,  paid  for  the  same,  and  charged 
the  amount  to  the  bankrupts'  general  ac- 
count. They  subsequently  had  the  stocks 
transferred  and  certificates  therefor  is- 
sued in  petitioner's  name,  but  retained 
the  same  as  security  for  the  bankrupt's 
account.  On  being  advised  of  the  pur- 
chase, the  petitioner  paid  the  bankrupts 
for  the  stocks,  but  they  did  not  remit 
the  money  to  the  New  York  brokers,  and 
the  stocks  had  not  been  delivered  when 
the  bankruptcy  occurred.  The  bankrupts' 
indebtedness  to  the  New  York  brokers 
was  paid  from  the  proceeds  of  a  seat  in 
the  stock  exchange,  on  which  they  had  a 
lien  under  the  rules  of  the  exchange,  and 
the  stocks  were  delivered  to  the  bank- 
rupts* trustee.  It  was  held  that  on  the 
payment  for  the  stocks  the  title  vested  in 
petitioner,  subject,  possibly,  to  a  lien  in 
favor  of  the  New  York  brokers  for  the 
purchase  price,  and,  such  price  having 
been  paid  from  other  property,  on  which 
they  also  had  a  lien,  she  was  entitled 
to  the  certificates,  as  between  her  and  the 
trustee. 

Money   deposited  for  stock. —  Where  a 
customer,  on  the  morning  of  the  failure 
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of  the  bankrupts,  paid  a  certain  sum  to 
them  as  a  margin  for  tlio  purchase  of 
stock  which  the  bankrupts  thereupon  or- 
dered, but  bankruptcy  intervened  before 
its  delivery,  it  was  held  that  the  con- 
tract was  avoided,  and  tliat  the  cus- 
tomer was  entitled  to  a  return  of  the 
money.  In  re  Tracy,  (S.  D.  N.  Y.  1911) 
186  Fed.  844. 

A  deposit  of  securities  with  a  stock- 
broker by  a  customer  as  margin,  and  as 
security  against  losses  in  stock  transac- 
tions, under  an  agreement  which  does 
not  contemplate  a  sale  or  disposition  of 
such  securities  by  the  broker  except  in 
the  event  of  losses,  constitutes  a  pledge, 
and  does  not  create  the  relation  of  debtor 
and  creditor;  and  where  the  securities 
have  not  been  sold  by  the  broker  to  meet 
marginal  requirements  prior  to  his  bank- 
ruptcy, they  may  be  recovered  by  the 
pledgor  from  the  bankrupt's  trustee.  In 
re  Berry,  (C.  C.  A.  2d  Cir.  1906)  149 
Fed.  176,  17  Am.  Bankr.  Rep.  467,  af- 
firmed (1908)  209  U.  S.  385,  28  S.  Ct. 
519,  52  U.  S.    (L.  ed.)    845. 

Effect  of  right  to  use  stock, —  Where  a 
stock  certificate  is  pledged  to  a  firm  of 
stockbrokers,  with  the  right  to  them  to 
use  the  stock  in  their  business,  the  stock 
remains  the  property  of  the  pledgor;  and 
where  it  survives  the  purposes  for  which 
it  was  pled^red,  and  is  capable  of  identifi- 
cation, it  must  be  returned  to  him.  In  re 
Mclntyre,  (C.  C.  A.  2d  Cir.  1910)  181 
Fed.  955. 

Failure  of  customer  to  assert  rights. — 
Where  stockbrokers  in  bankruptcy  had  in 
the  possession  of  their  Xew  York  corre- 
spondents securities  belonging  to  cus- 
tomers whose  rights  were  not  asserted, 
or  were  either  surrendered  or  lost  subse 
quent  to  the  tiling  of  the  petition  in 
bankruptcy,  it  was  held  that  the  pro- 
ceeds of  such  securities  were  applicable 
to  the  claims  of  the  general  creditors, 
and  not  to  the  owners  of  otlier  specific 
securities  contained  in  such  Xew  York 
account.  In  re  Carothers,  (W.  D.  Pa. 
1910)    182  Fed.  501. 

Effect  of  conversion  hy  broker. — Wliere 
stockbrokers  prior  to  bankruptcy  hnd  con- 
verted certain  cor|)orate  stock  *  belonging 
to  a  customer,  and  at  the  time  of  bank- 
ruptcy had  one  hundred  sliarcs  of  the 
same  stock  in  their  possession,  it  was 
held  that  the  owners  of  the  converted 
stock  of  that  character,  if  more  tlian 
one,  were  entitled  to  the  stock  on  hand 
as  tenants  in  common,  and  if  only  one, 
he  was  entitled  to  have  such  stock  de- 
livered to  him,  as  against  the  bank- 
rupt's general  creditors.  In  re  Brown, 
(S.  D.  N.  Y.  1900)  171  Fed.  254,  22 
Am.  Bankr.  Rep.  659. 

^Tiere  stockbrokers,  prior  to  bank- 
ruptcy, wrongfully  rehypothecated  secu- 
rities pledged  witli  them  by  customers, 
with  a  number  of  banks  as  security  for 
loans,  and  some  of  the  owners  were  able 


after  the  bankruptcy  to  trace  their  se- 
curities to  such  banks,  it  was  held  that 
the  surplus  arising  from  the  sale  of  such 
securities  after  payment  of  the  loans  be- 
longed, not  to  the  bankrupts,  but  to  the 
owners  of  the  securities,  and  constituted 
not  a  single  fund  in  which  all  the  owners 
could  share,  but  several  distinct  fimda 
belonging  respectively  to  the  particular 
customers  whose  securities  created  the 
fund.  In  re  Jamison,  (C.  C.  A.  3d  Cir. 
1913)  209  Fed.  541. 

Where  a  bankrupt  sold  the  stock  of  a 
corporation,  a  part  of  which  was  owned 
by  him  and  a  part  by  others,  for  whom 
he  acted  as  agent,  and  received  the  pro- 
ceeds, which  fact  he  concealed  from  the 
other  owners,  who  after  his  bankruptcy 
were  unable  to  trace  the  money  into  any 
particular  fund  or  property,  and  who 
filed  their  claims  as  general  creditors, 
it  was  held  that  the  bankrupt  could  not 
avoid  accounting  to  his  trustee  for  the 
proceeds  of  all  of  the  stock,  on  the 
ground  that  a  part  of  it  did  not  belong 
to  his  estate.  Cummings  «.  Synnott,  (C. 
C.  A.  3d  Cir.  1911)   184  Fed.  718. 

Even  if  a  contract  to  purchase  stock 
w^as  originally  invalid  as  a  gambling 
transaction  on  margins  in  violation  of  a 
state  law,  it  was  held  that  such  illegality 
could  not  l)e  asserted  bv  the  broker's 
trustee  in  bankruptcy  against  a  claim  by 
the  purchaser,  where  the  contract  was 
executed  by  the  broker  purchasing  the 
stock,  and  where  he  disposed  of  it  with- 
out the  claimant's  knowledt^e  and  consent, 
and  misappropriated  the  proceeds.  In  re 
Dorr,  (C.  C.  A.  9th  Cir.  1911)  186  Fed. 
276. 

When  a  broker,  prior  to  his  bank- 
ruptcy, had  pledged  to  a  bank,  as  col- 
lateral to  a  loan,  securities  of  otlicrs  in 
his  hands,  which  he  had  no  right  to 
hypothecate,  and  also  others  which  he 
liad  authority  to  pledge,  it  was  held  that 
the  owners  of  the  first  class  of  securities 
liad  a  superior  equity,  and  should  be  sub- 
rogated to  the  right  of  the  bankrupt 
against  the  owners  of  the  other  class. 
In're  Ennis,  (C.  C.  A.  2d  Cir.  1911) 
187  Fed.  720. 

Where  it  appears  that  stockbrokers, 
prior  to  their  bankruptcy,  had  violated 
every  obligation  which  they  owed  to  a 
customer,  and  had  at  some  time  not 
shown  converted  the  stocks  which  they 
pretended  to  carry  for  him,  the  court 
should  not  require  him  to  make  good 
losses  for  which  he  would  have  been  lia- 
ble, if  the  stocks  had  been  kept,  as  a 
condition  to  his  recovery  of  securities 
deposited  to  protect  his  account.  In  re 
Ennis,  (C.  C.  A.  2d  Cir.  1911)  187  Fed. 
726. 

But  persons  whose  stock  has  been  used 
by  a  bankrupt  for  his  own  purposes  can- 
not establish  title  to  specific  certificates 
of  stock,  found  after  bankruptcy,  as  col- 
lateral to  some  loan,  unless  they  identify 
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those  certificates  as  representing  the 
shares  which  the  bankrupt  took  from  the 
claimant.  In  re  Mclntyre,  (C.  C.  A.  2d 
Cir.  1910)  181  Fed.  960.  See  also  In  re 
Brown,  (S.  D.  N.  Y.  1910)  183  Fed.  861; 
In  re  Brown,  (C.  C.  A.  2d  Cir.  1911) 
184  Fed.  464;  In  re  Brown,  (S.  D.  N. 
Y.   1910)    185  Fed.  972. 

IV.   CoiTDinoiTAi.  Saum. 

The  amendment  of  section  47a  (2)  in 
zgzo  had  an  effect  upon  the  validity  of 
conditional  sale  contracts  in  respect  of 
the  vendor's  trustee  in  bankruptcy.  Prior 
to  that  amendment  one  line  of  de- 
cisions, supported  by  a  ruling  of  the  fed- 
eral Supreme  Court  in  York  Mfg.  Co. 
V.  Cassell,  (1906)  201  U.  S.  344,  26  S. 
Ct.  481,  50  U.  S.  (L.  ed.)  782,  considered 
the  trustee  as  standing  in  the  shoes  of 
the  bankrupt,  while  in  a  minority  of 
courts  the  trustee  was  regarded  as  the 
representative  of  the  creditors  and  vested 
with  all  the  rights  and  privileges  of  such 
creditors.  The  latter  rule  formed  the 
basis  of  the  amendment. 

In  re  Bazermore,  189  Fed.  236  (Ala.), 
the  court  said:  "Before  the  amendment 
.  .  .  the  trustee's  title  as  against  a  claim 
under  an  unrecorded  conditional  sale, 
though  the  state  law  required  record,  did 
not  prevail.  ...  It  was  to  obviate  this, 
among  other  things,  that  [the]  section 
.  .  .  was  amended  by  inserting  the  words 
'And  such  trustees,  as  to  all  property 
in  the  custody  or  coming  into  the  custodv 
of  the  Bankruptcy  Court,  shall  be  deemeSl 
vested  with  all  the  rights  remedies,  and 
powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon ' 
(statement  of  Representative  Shirley  to 
the  House  of  Representatives,  CongreB- 
sional  Record,  Sixty-first  Congress,  2d 
Session,  pp.  2552-2554  [36  Stat.  840]), 
and  to  vest  in  the  trustee  the  same  right 
to  attack  secret  unrecorded  liens,  where 
record  was  required  by  the  state  law  as 
was  given  to  the  judgment  creditors  and 
others  under  that  law." 

In  the  case  of  In  re  O'Brien,  215  Fed. 
129  (N.  J.),  it  was  said:  "The  effect 
of  the  amendment  of  1910  is  to  place 
the  trustee,  so  far  as  his  right  to  attack 
the  validity  of  the  instrument  in  question 
is  concerned,  in  the  same  position  as  a 
judgment  creditor  and  to  invest  him  with 
the  same  rights.  As  the  conditional  bill 
,of  sale  would,  under  the  state  law,  be 
Void  as  against  a  judgment  creditor,  it 
is  likewise  void  as  against  the  trustee.  It 
seems  unnecessary  to  cite  any  authorities 
in  support  of  this  proposition." 

Prospective  or  retroepeotive  operation 
of  amendment, —  It  has  been  held  by 
some  courts  that  the  amendment  of  sec- 
tion 47a  (2)  mentioned  in  the  preced- 
ing paragraph  is  not  applicable  to  con- 
tracts antedating  the  time  of  its  enact- 
ment and  that  the  rights  of  the  parties 
should  be  construed  in  accord  with  the 


earlier  rule.  In  re  Gartman,  186  Fed. 
349  ( Pa. ) ;  Arctic  .Ice  Mach.  Co.  v.  Arm- 
strong County  Trust  Co.,  192  Fed.  114, 
112  C.  C.  A.  458  (Pa.) ;  In  re  Schneider, 
203  Fed.  589  (Pa.);  In  re  White's  Ex- 
presB  Co.,  215  Fed.  894,  132  C.  C.  A.  234 
(N.  Y.), 

The  contrary  doctrine  has  been  held, 
however,  on  the  ground  that  the  statute 
is  purely  remedial  in  its  nature.  In  re 
Farmers'  Co-op.  Co.,  etc.,  202  Fed.  1008 
(N.  D.).  And  this  ruling  finds  support 
in  other  cases  wherein  the  modern  doc- 
trine is  applied  to  contracts  antedating 
the  time  of  the  amendment,  although  the 
question  of  the  applicability  of  the  stat- 
ute is  apparently  not  considered.  In  re 
Franklin  Lumber  Co.,  187  Fed.  281  (Pa.)  ; 
In  re  Gehris-Herbine  Co.,  188  Fed.  502 
(Pa.) ;  In  re  Williamsburg  Knitting  Mill, 
190  Fed.  871-878,  affirmed  in  Holt  v.  Hen- 
ley, 193  Fed.  1020,  113  C.  C.  A.  87  (N.  Y.) 

Contract  invalid  as  to  Hen  creditors. — 
Subsequent  to  the  amendment  of  section 
47a  (2)  in  1910,  above  mentioned,  the 
trustee  in  bankruptcy  of  a  conditional 
sale  vendee  is  considered  as  vested  with 
all  the  rights  and  privileges  of  lien  cred- 
itors and  have  consistently  held  that  a 
vendor  under  such  a  sale  has  no  remedy 
against  a  trustee  in  possession,  where  the 
contract  has  not  been  properly  executed 
and  recorded  pursuant  to  a  statute  mak- 
ing it  invalid  as  to  lien  creditors  unless 
so  recorded. 

A-ldbama. —  In  re  Bazemore,  189  Fed. 
236;  In  re  Calhound  Supply  Co.,  189  Fed. 
537.  Compare  F.  A.  Ames  Co.  v.  Slo- 
comb  Mercantile  O.,  166  Ala.  99,  51  So. 
994  (decided  prior  to  1910). 

Arkansas. —  Compare  Byrant  t?.  Swof- 
ford  Bros.  Dry  Goods  Co.,  214  U.  S.  279, 
29  S.  Ct.  614,  53  U.  S.  (L.  ed.)  997, 
affirming  In  re  Newton,  163  Fed.  841,  83 
C.  C.  A.  23   (decided  prior  to  1910). 

Connecticut. —  6ee  the  following  oases 
decided  prior  to  1910:  In  re  Legg,  96 
Fed.  326,  2  Am.  Bankr.  Rep.  806;  In  re 
Faulkner,  181  Fed.  981. 

Georgia. —  In  re  Farmers'  Supply  Co., 
196  Fed.  999.  See  also  In  re  Burke,  168 
Fed.  994,  22  Am.  Bankr.  Rep.  69  (de- 
cided prior  to  1910).  Compare  the  fol- 
lowing cases  decided  prior  to  1910;  In  re 
Atlanta  News  Pub.  Co.,  160  Fed.  519; 
John  Deere  Plow  Co.  v.  Anderson,  174 
Fed.  815,  98  C.  C.  A.  523;  In  re  Bozeman, 
2  Am.  Bankr.  Rep.  809. 

Bawaii. —  In  a  decision  made  prior  to 
its  annexation  to  the  United  States  the 
validity  of  a  conditional  sale  contract  was 
recognized  as  against  the  vendee's  trus- 
tee in  bankruptcy.  Raymond  v.  Dole, 
(1879)    4  Hawaii  233. 

/oiro. —  Compare  the  following  caaea 
decided  prior  to  1910:  In  re  Hagor,  106 
Fed.  972,  overruling  In  re  Tweed,  131 
Fed.  355;  Nauman  Co.  r.  Bradshaw,  198 
Fed.  350,  113  C.  C.  A.  274;  In  re  Walsh, 
195  Fed.  576. 
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Kentucky. —  In  re  Kreuger,  197  Fed. 
1^4.  Compare  In  re  Lausman,  183  Fed. 
647. 

Maine. —  See  Hanson  v.  Blake,  155  Fed. 
342   (decided  prior  to  1910). 

Minnesota. —  Compare  the  following 
eases  decided  prior  to  1910:  Dunlop  v. 
Mercer,  156  Fed.  545,  86  C.  C.  A.  435; 
Monitor  Drill  Co.  v.  Mercer,  163  Fed. 
943,  16  Ann.  Cas.  214,  90  C.  0.  A.  303, 
23  L.  R.  A.  (N.  S.)   1065. 

Missouri.— Jj.  A.  Becker  Co.  v.  Gill,  206 
Fed.  36.  124  C.  C.  A.  170.  And  see  the 
following:  cases  decided  prior  to  1910: 
In  re  Fraizer,  117  Fed.  746;  In  re  Ra- 
benau,  118  Fed.  471;  In  re  Martin- Ver- 
non Music  Co.,  132  Fed.  983,  13  Am. 
Bankr.  Rep.  276;  McElvain  r.  Hardesty, 
169  Fed.  31,  22  Am.  Bankr.  Rep.  320; 
MoFarlan  Carriage  Co.  v.  Wells,  99  Mo. 
App,  641,  74  S.  W.  878. 

Nebraska. —  See  Logan  v.  Nebraska  Mo- 
line  Plow  Co.,  3  Neb.  (unofficial)  Rep. 
516,  92  N.  W.  129,  judgment  affirmed  3 
Neb.  (unofficial)  Rep.  526,  93  N.  W. 
1128  (derided  prior  t^  1910).  Compare 
In  re  Great  Western  Mfg.  Co.  152  Fed. 
123,  81  C.  C.  A.  341  (decided  prior  to 
1910). 

Nnc  Hampshire. —  Compare  In  re  Ca- 
vagnaro,  143  Fed.  668  (decided  prior  to 
1910). 

New  Jersey. —  In  re  O'Brien,  215  Fed. 
129;  In  re  Vandewater,  219  Fed.  627.  See 
also  In  re  Franklin  Lumber  Co.,  147  Fed. 
852,  17  Am.  Bankr.  Rep.  443  (decided 
prior  to  1910). 

New  York. —  Compare  In  re  White's 
Express  Co.,  215  Fed.  894;  also  the 
following  cases  decided  prior  to  1910: 
Hewit  I".  Berlin  Machine  Works,  194 
r.  S.  296,  24  S.  Ct.  690,  48  U.  S.  (L.  ed.) 
986;  In  re  Kellogg,  118  Fed.  1017,  56  C. 
(\  A.  383;  In  re  C.  V.  Hutchins  Co.,  179 
Fed.  864;  In  re  Forse,  182  Fed.  212; 
Crocker- Wheeler  Co.  4.  Genesee  Recrea- 
tion Co.,  140  App.  Div.  726,  125  N.  Y.  S. 
721. 

North     Carolina. —  See     the     following 

.    cases  decided  prior  to  1810:    In  re  Tatem, 

110  Fed.  519,  6  Am.  Bankr.  Rep.  426;  In  re 

Dunn  Hardware,  etc.,  Co.,  132  Fed.  719, 

13  Am.  Bankr.  Rep.  147. 

North  Dakota. —  In  re  Farmers'  Co-op- 
erative Co.,  202  Fed.  1008. 

O/iio.— Potter  Mfg.  Co.  r.  Arthur,  (C.  C. 
A.  6th  Cir.  1915)  220  Fed.  843,  Ann.  Cas. 
1916A  1208.  And  see  the  following  cases 
decided  prior  to  11)10:  In  re  Press-Post 
Printing  Co.,  134  Fed.  998,  13  Am.  Bankr. 
Rep.  797;  In  re  Sheets  Printing,  etc.,  Co., 
136  Fed.  989.  But  compare  the  following 
cases  decided  prior  to  1910:  York  Mfg.  Co. 
r.  Cassell,  201  V.  S.  344,  26  S.  Ct.  4S1,  50 
U.  S.  (L.  ed.)  782;  In  re  McKay,  1  Am. 
Bankr.  Rep.  292,  disapproved  in  In  re 
Yukon  Woolen  Co.,  2  Am.  Bankr.  Rep. 
805;  In  re  Ohio  Co-operative  Shear  Co., 
2  Am.  Bankr.  Rep.   775. 

Oklahoma. —  In    re  Johnson,  212    Fed. 


311.     Compare  In  re  Wall,  207  Fed.  994 
(decided  prior  to  1910). 

Pennsvlvavia. —  In  re  Franklin  Lumber 
Co.,  187  Fed.  281,  reversed  on  other 
grounds  in  L.  C.  Smith,  etc..  Typewriter 
Co.  V.  Alleman,  199  Fed.  1,  117  C.  C.  A. 
577;  In  re  Gehies-Herbine  Co.,  188 
Fed.  502.  And  see  .the  following  cases  de- 
cided prior  to  1910:  In  re  Levin,  127  Fed. 
886;  In  re  Buttei-wick.  131  Fed.  371;  In  re 
Miller,  135  Fed.  868,  14  Am.  Bankr.  Rep. 
439;  In  re  Tice,  139  Fed.  52,  15  Am.  Bankr. 
Rep.  97;  In  re  Poore,  etc.,  Co..  139  Fed. 
862;  In  re  Poore,  140  Fed.  786;  In  re 
Burt,  155  Fed.  267;  In  re  G.  &  K.  Trunk 
Co.,  176  Fed.  1007  Liquid  Carbonic  Co.  t'. 
Quick,  182  Fed.  603.  105  C.  C.  A.  141, 
reversing  In  re  Rinker,  174  Fed.  490; 
Arctic  Ice  Mach.  Co.  f.  Armstrong  County 
Trust  Co.,  192  Fed.  114,  112  C.  C.  A.  458. 
Compare  the  following  cases  decided  prior 
to  1910:  Davis  v.  Compton,  158  Fed.  735, 
85  C.  C.  A.  633;  In  re  Greek  Mfg.,  etc., 
Co.,  167  Fed.  425;  In  re  Beihl,  176  Fed. 
583,  23  Am.  Bankr.  Rep.  905;  In  re  Gart- 
man,  186  Fed.  349. 

South  Carolina. —  Townsend  v,  Ashepoo 
Fertilizer  Co.,  212  Fed.  97,  128  C.  C.  A. 
613;  Augusta  Grocerv  Co.  v.  Southern  Mo- 
line  Plow  Co.,  213  Fed.  786,  130  C.  0.  A. 
444.  See  also  In  re  M.  L.  B.  S turkey  Co., 
224  Fed.  251. 

South  Dakota. —  In  re  Nelson,  191  Fed. 
233. 

Texas. —  In  re  Texas  Moline  Plow  Co.. 
202  Fed.  1003;  In  re  Zephyr  Mercantile 
Co.,  203  Fed.  576.  Compare  York  Mfg.  Co. 
V.  Brewster,  174  Fed.  566,  98  C.  C  A.  348. 

Yirginia. —  In  re  Williamburg  Knit- 
ting Mill,  190  Fed.  871,  affirmed  in  Holt 
V.  Henley,  193  Fed.  1020,  113  C.  C.  A.  87. 
See  also"  Chesapeake  Shoe  Co.  v.  Seldner. 
122  Fed.  593,  58  C.  C.  A.  261  (decided 
prior  to  1910). 

Washington. —  In  re  U.  S.  Lumber  Co., 
206  Fed.  236;  In  re  Pacific  Electric,  etc., 
Co.,  224  Fed.  220;  In  re  Frankel,  225  Fed. 
129.  See  also  Chilberg  v.  Smith,  174  Fed. 
805,  98  C.  C.  A.  613  (decided  prior  to 
1910). 

Wisconsin. —  See  In  re  Beachy,  170  Fed. 
825,  22  Am.  Bankr.  Rep.  538  (decided 
prior  to  1910)  ;  Mishawaka  Woolen  Mfg. 
Co.  V.  Teasdale,  145  Wis.  73,  129  N.  W. 
671. 

If  the  sale  is  valid  and  binding  in  all 
respects  the  trustee  succeeds  to  the  rights 
and  disabilities  of  the  bankrupt  under  tho, 
contract,  and  the  vendor's  right  to  reclaim 
the  goods  may  be  exercised  against  him. 
Southern  Hardware,  etc.,  Co.  v.  Clark,  201 
Fed.  1,  119  C.  C.  A.  339  (Pla.)  ;  In  re 
Studebaker,  202  Fed.  1000  (Tex.)  ;  In  re 
Texas  Harvester  Co.,  202  Fed.  1002-  (Tex.)  ; 
In  re  Texas  Moline  Plow  Co.,  202  Fed. 
1003  (Tex.)  ;  In  re  Superior  Drop  Forge, 
etc.,  Co.,  208  Fed.  813  (Ohio)  ;  In  re  Weg- 
nian  TMano  Co.,  221  Fed.  128  (X.  Y.)  ;  Ir. 
ovington  Lumber    Co.,  225    Fed.  444 
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I'tc,  C<).,  167  App.  T)iv.  62,  li)2  N.  Y.  S. 
n04.  See  aNr)  In  re  Cray,  170  Fed.  638 
(Okl^L. —  decided  prior  to  1910);  In  re 
Cannet  Liim])er  Co.,  178  Fed.  340  (Ga.— 
deyided  prior  to  1910)  ;  Xaunian  Co.  r. 
Bradshaw,  (C.  C.  A.  8th  Cir.  1912)  193 
Fed.  3/>0;  Hart  t\  Emiiierson-Brantingham 
Co.,  (E.  D.  Mo.  1913)  203  Fed.  60; 
Keeble  v.  John  Deere  Plow  Co.,  190  Fed. 
1019,  111  C.  C.  A.  668  (Tex.).  Compare 
In  re  B.  F.  Avery,  etc.,  Plow  Co.,  202  Fed. 
99G  (Tex.). 

In  the  ease  of  In  re  Wegman  Piano  Co., 
221  Fed.  128  (X.  Y.),  it  was  held  that  the 
i-eeeiver  in  bankruptcy,  with  the  approval 
of  the  court  and  the  trustee,  when  ap- 
pointed, has  the  right  to  pay  the  amount 
due  fur  the  purchase  price  of  an  article 
held  under  a  conditional  sale  contract,  and 
retain  tlie  same.  In  such  an  event  the 
title  to  the  article  vests  in  the  estate  of 
the  bankrupt.  And  to  the  same  effect  see 
In  re  Lyon,  7  Nat.  Bankr.  Reg.  182,  15 
Fed.  Cas.  No,  8,644  (decided  prior  to 
1910). 

In  the  ca.se  of  In  re  Superior  Drop  Forge, 
etc.,  Co.,  208  Fed.  813  (Ohio), it  appeared 
that  certain  machinery  was  delivered  to 
the  bankrupt  at  different  dates,  under  con- 
ditional sale  agreements,  some  of  which 
were  not  immediately  recorded,  but  all  of 
the  agreements  were  duly  recorded  before 
the  vendee  was  declared  a  bankrupt.  On 
the  petition  of  the  vendors  to  recover  the 
property  the  court  said:  '*  By  the  amend- 
ment of  1910  ..  .  the  trustee  is  vested 
with  all  the  *  rights,  remedies,  and 
powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon.' 
...  In  other  words,  the  amendment 
of  1910  simply  puts  the  trustee  in 
his  representative  capacity  in  the  position 
of  a  creditor  who  has  rtnluced  his  claim 
to  judgment.  Such  a  creditor,  by  the  set- 
tled law,  is  subject  to  all  latent  or  secret 
prior  liens  or  equities  in  favor  of  third 
persons.  .  .  .  Nor  does  the  language  of 
the  Ohio  Code  respecting  conditional  sale 
contracts,  which  reads  that  tue  contracts 
'  shall  be  void  as  to  all  subsequent  pur- 
I'hasera  and  mortgagees  in  good  faith  and 
creditors,  unless  the  conditions  are  evi- 
denced by  writing,'  etc.,  help  any.  Cred- 
itors, as  the  term  is  there  used,  by  anal- 
( gy  of  the  same  expressions  in  the  law 
icspectin;^  the  validity  of  mortgages  of 
chattel  property,  means  those  who  have 
at  least  taken  steps  to  acquire  liens  upon 
tlie  property  of  the  debtor  for  their  claijns. 
.  .  .  And  the  fact  that  the  filing  of 
rhe  verified  statement  of  the  claim  and 
contract  was  not  contemporaneous  with 
the  execution  does  not  avail  to  avoid  the 
j'tfect  of  the  contract  with  respect  to  the 
'Teditors  whose  claims  become  liens 
Ih rough  the  appointment  of  the  trustee. 
The  delay  only  operates  in  favor  of  those 
» icditors  who  may  have  acquired  liens 
(luring  the  interim.  The  delayed  filing 
a  uses  the  benefits  of  the  statute  to  work 


in  favor  of  the  vendor  against  all  other 
creditors  of  the  vendee.  This  is  the  law 
of  Ohio  with  reference  to  the  delayed  filing 
of  chattel  mortgages  and  by  analogy  ap- 
plies here." 

However,  in  the  case  of  In  re  O'Cal- 
laghan,  225  Fed.  133  (Mass.),  it  appeared 
that  the  seller  shipped  goods  to  the  bank- 
rupt on  condition  that  the  goods  were  to 
be  paid  for  when  received  if  found  satis- 
factory. Twenty-one  days  after  the  goods 
were  shipped,  during  which  time  the  ven- 
dors took  no  steps  to  see  that  the  condi- 
tion .  of  payment  was  complied  with,  a 
petition  in  bankruptcy  was  filed  against 
the  vendee.  The  seller  thereafter  claimed 
title  as  against  the  trustee  and  the  court 
held  that  under  the  circumstances  the  con- 
dition as  to  payment  had  been  waived  and 
that  title  vested  in  the  trustee.  And  in 
Meir,  etc.,  Co.  r.  Sabin,  214  Fed.  231,  130 
C.  C.  A.  605  (Ore.),  the  court  held  that 
while  there  were  no  statutory  require- 
ments for  the  filing  or  recording  of  condi- 
tional sales  in  Oregon  and  while  it  was 
not  required  that  they  should  be  in  writ- 
ing, still  if  the  property  so  delivered  was 
not  sufSciently  described  so  as  to  be  iden- 
tified properly  the  trustee  could  take  ad- 
vantage of  that  fact  and  retain  the 
property. 

\\Tiere  ranges  were  sold  to  a  bankrupt 
imder  a  conditional  contract  of  sale,  it 
was  held  that  the  vendor's  property  there- 
in before  payment  of  the  price,  as  against 
the  bankrupt's  trustee,  ^aa  not  impaired 
by  the  fact  that  the  use  of  the  ranges 
on  the  buyer's  property  was  inconsistent 
with  the  idea  ot  a  return  to  the  seller,  nor 
because  of  the  claim  that  the  ranges  be- 
came a  part  of  the  real  estate,  and  were 
therefore  incapable  of  continued  owner- 
ship in  the  vendor.  In  re  Cohen,  (E.  D. 
N.  Y.  1908)  163  Fed.  444,  20  Am.  Bankr. 
Rep.  796. 

Contract  fled  within  four  months. — 
A  conditional  sale  contract  otherwise  valid 
as  to  third  persons  has  been  held  to  be 
valid  against  the  trustee  even  though  filed 
within  four  months  preceding  the  bank- 
luptcy  of  the  vendee  regardless  of  when 
it  was  executed.  In  re  Farmers*  Co-op- 
erative Co.,  202  Fed.  1005  (N.  D.)  ;  7n  re 
Anson  Mercantile  Co.,  203  Fed.  871 
(Tex.)  ;  Big  Four  Implement  Co.  r. 
Wright,  207  Fed.  536,  125  C.  C.  A.  577, 
47  L.  R.  A.  (N.  S.)  1223  (Kan.);  In  re 
White's  Express  Co.,  215  Fed.  894,  132  C.  ' 
C.  A.  234  (N.  Y.) ;  In  re  Brown  Wagon 
Co.,  224  Fed.  266  (Ga.)  ;  Bradley,  etc., 
Co.  t7.  Benson,  93  Minn.  91,  100  N.  W. 
670;  John  Deere  Plow  Co.  v.  Edgar  Farmer 
Store  Co.,  154  Wis.  490,  143  N.  W.  194. 
See  also  Keeble  v.  John  Deere  Plow  Co., 
190  Fed.  1019,  111  C.  C.  A.  668.  Compa/re 
In  re  Builders'  Lumber  Co.,  148 'Fed.  244 
(N.  C.)  ;  Bradley,  etc,  Co.  r.  McAfee,  149 
Fed.  254  (Mo.). 

It  has  been  held  that  the  trustee  can- 
not follow  goods  conditionally  sold  to  the 
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bankrupt,  but  reclaimed  by  the  vendor 
within  four  months  of  th«  vendee's  ad- 
judication in  bankruptcy,  although  the 
contract  is  not  recorded.  Hart  v.  Em- 
merson-Brantingham  Co.,  203  Fed.  60 
(Mo.)  ;  Jennings  r.  Swartz,  (Wash.)  149 
Pac.  947  {overruling  82  Wash.  209,  144 
Pac.  39).  See  also  In  re  Klingaraan,  2 
Am.  Bankr.  Rep.  44  (la.)  (decided  prior 
to  1910)  ;  In  re  Zitron,  203  Fed.  79 
(Wis.). 

Sale  in  form  of  lease. —  Where  posses- 
sion of  machinery  was  given  under  an 
instrument  in  the  form  of  a  lease  which 
provided  for  a  certain  cash  payment  and 
certain  monthly  payments,  and  further 
provided  that  if  the  specified  number  of 
monthly  payments  were  paid  the  lessee 
should  have  the  option  of  purchasing  the 
property  by  the  payment  of  an  amount 
equal  to  the  rental  for  one  month,  and  it 
appeared  that  the  cash  payment  was 
made  on  the  delivery  of  the  machinery 
and  negotiable  notes  were  also  at  the 
same  time  signed  and  delivered  by  the 
person  named  as  lessee,  not  only  for  the 
respective  amounts  provided  as  monthly 
rentals,  but  for  the  amount  provided  to 
be  paid  in  the  event  of  the  exercise  of 
the  option  of  purchase,  it  was  held  that 
the  transaction  constituted  a  sale  and  not 
a  bailment,  and  therefore  that  after  the 
bankruptcy  of  the  person  named  as  les- 
see the  title  to  the  machinery  passed  to 
his  trustee  in  bankruptcy  as  part  of  his 
estate.  In  re  Gaglione  &  Son,  (M.  D. 
Pa.    1912)    200  Fed.   81. 

Where  machines  in  possession  of  a 
bankrupt  under  contracts  of  conditional 
sale,  which  required  monthly  payments 
from  the  bankrupt,  called  "  rental "  in 
the  contracts,  were  reclaimed  by  the  ven- 
dors after  the  bankruptcy,  it  was  held 
that  they  could  not  recover  such  con- 
tract rentals  for  the  time  the  machines 
remained  in  the  possession  of  the  trustee 
during  the  determination  of  their  rights; 
but,  if  the  trustee  used  the  machines 
without  their  consent,  the  extent  of  their 
right  is,  on  proof,  to  recover  the  reason- 
able value  of  such  use.  In  re  Daterson 
Pub.  Co.,  (C.  C.  A.  3d  Cir.  1911)  188 
Fed.  64. 

Goods  sold  for  purpose  of  resale. —  In 
many  jurisdictions  it  seems  that  where  a 
contract  of  conditional  sale  permits  the 
vendee  to  resell  in  the  usual  course  of 
business,  it  is  invalid  as  to  the  ven- 
dee's trustee  in  bankruptcy  on  the  ground 
that  such  contracts  are  considered  fraud- 
ulent as*  to  creditors. 

Alabama. —  In  re  Priegle  Paint  Co.,  176 
Fed.  586,  23  Am.  Bankr.  Rep.  385. 

Georgia. —  In  re  Burke,  168  Fed.  994, 
22  Am.  Bankr.  Rep.  69.  Compare  In  re 
McGehee,  166  Fed.  928. 

Illinoia.—  In  re  Gait,   120  Fed.  443. 

Ioica.—  In  re  Smith,  1.32  Fed.  301. 

Maine. —  In  re  Perkins,  155  Fed.  237. 

Maseachusetts. —  Flanders  Motor  Co.  t?. 


Reed,   220   Fed.   642,    136   C.   C.    A.    250, 
affirming  In  re  Harrington,  212  Fed.  542. 

Mississippi. —  In  re  Agnew,  178*  Fed. 
478. 

Ifcw  York, —  In  re  Howland,  109  Fed. 
869,  6  Am.  Bankr.  Rep.  495;  In  re  Garce- 
wich,  115  Fed.  87,  53  C.  C.  A.  610;  Pon- 
tiac  Buggy  Co.  r.  Skinner,  158  Fed.  858, 
20  Am.  Bankr.  Rep.  206;  In  re  Penny, 
176  Fed.  141,  23  Am.  Bankr.  Rep.  115. 
See  also  In  re  Carpenter,  125  Fed.  831. 
Compa/re  Ludvigh  r.  American  Woolen 
Co.,  188  Fed.  30,  110  C.  C.  A.  180,  »/- 
firmed  (1913)  231  U.  S.  522,  34  S.  Ct. 
161,  58  U.  S.  (L.  ed.)   345. 

Oregon. — In  reRasmussen,  136  Fed.  704, 
7O6 ;  in  re  Roellich,  223  Fed.  687. 

Vermont. —  In  re  Hassam,  163  Fed.  932. 

Wisconsin. —  Smith  v.  Mishawaka 
Woolen  Mfg.  Co.,  172  Fed.  98,  overruling 
158  Fed.  885. 

Thus  in  the  case  of  In  re  Garcewieh, 
115  Fed.  87,  53  C.  C.  A.  510,  it  was 
said :  "  It  is  the  settled  law  of  this  state 
[New  Yorkl  that  personal  property  may 
bd  sold  and  delivered  under  an  agree- 
ment for  the  payment  of  the  price  at  a 
future  day,  and  the  title  by  express  agree- 
ment remain  in  the  vendor  until  the 
payment  of  the  purchase  price.  In  such 
a  case  the  payment  is  strictly  a  condition 
precedent,  and  until  the  performance  the 
title  does  not  vest  in  the  buyer.  It  is 
one  of  the  exceptional  cases  in  which  the 
law  tolerates  the  separation  of  the  ap- 
parent from  the  real  ownership  of  chat- 
tels when  the  honesty  of  the  transac- 
tion is  made  to  appear.  But  when  the 
purpose  for  which  the  possesaion  of  the 
property  is  delivered  is  inconsistent  with 
the  continued  ownership  of  the  vendor, 
the  transaction  will  be  presumed  fraudu- 
lent as  against  purchasers  and  creditors. 
The  transaction  will  be  deemed  merely 
colorable,  and  the  title  to  have  been 
vested  absolutely  in  the  buyer.  .  .  . 
When  the  property  is  delivered  to  the 
vendee  for  consumption  or  sale,  or  to  be 
dealt  with  in  any  way  inconsistent  with 
the  ownership  of  the  seller,  or  so  as  to 
destroy  his  hen  or  right  of  property,  the 
tiansaction  cannot  be  upheld  as  a  con- 
ditional sale*  and  is  a  fraud  upon  the 
creditore  of  the  vendee."  And  in  the 
case  of  In  re  Burke,  168  Fed.  994  (Ga.) 
22  Am.  Bankr.  Rep.  69,  wherein  it  ap- 
peared that  cultivators  and  other  farm 
implements  had  been  delivered  to  the 
bankrupt  under  a  conditional  sale  agree- 
ment which  provided,  inter  aUaj  that  the 
vendee  might  resell  the  property,  the 
court  said :  ''  It  would  seem  that  the 
very  essence  of  a  reservation  of  title  de- 
pends upon  the  fact  that  the  property 
itself  may  not  be  conveyed  by  the  vendee 
tc  an  innocent  third  person.  If  the  in- 
strument expressly  recognizes  the  possi- 
bility, and  also  the  probability,  of  such 
sale,  and  provides  for  the  apportionment 
of    the    proceeds,    the    transaction    would 
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seem  to  be  a  consignment  for  ordinary 
bargain  and  sale,  rather  than  upon  con- 
dition. Subdivision  5  of  section  70  of 
the  Bankruptcy  Law  .  .  .  vests  in  the  trus- 
tee the  title  of  the  bankrupt  to  '  all  prop- 
erty which  prior  to  the  flling  of  the 
petition  he  could  by  any  means  have  trans- 
ferred,' etc.  If,  then,  these  cultivators  and 
implements  could  have  been  the  subject  of 
transfer  by  the  express  authority  of  the 
instrument  of  sale,  it  seems  clear  that 
the  title  of  the  trustee  is  good  as  against 
the  vendor.'* 

However,  in  other  jurisdictions  such 
contracts  have  been  considered  valid  and 
binding  and  therefore  enforceable  against 
the  vendee's  trustee  in  bankruptcy.  In  re 
Newton,  153  Fed.  841,  83  C.  C.  A.  23 
(Ark.),  affirmed  in  Bryant  v.  Swofford 
Bros.  Dry  Goods  Co.,  214  U.  S.  279,  29 
S.  Ct.  614,  63  U.  S.  (L.  ed.)  997;  Dunlop 
f.  Mercei;,  166  Fed.  545,  86  C.  C.  A.  435 
(Minn.) ;  In  re  Gray,  170  Fed.  638  (Okla.)j 
Andre  v.  Murray,  179  Ind.  576,  101  N.  E. 
81,  overruling  West  v.  Fulling,  36  Ind, 
App.  617,  76  N.  E.  325.  See  also  Monitor 
Drill  Co.  c.  Mercer,  163  Fed.  943,  16 
Ann.  Cas.  214,  90  C.  C.  A.  303,  20  L.  R. 
A.  (N.  S.)  1065  (Minn.);  In  re  Wall, 
21)7  Fed.  994  (Okla.).  Compare  Troy 
\\  agon  Works  Co.  v.  Hancock,  152  Fed. 
605,  81  C.  C.  A.  595  (Ind.)  (decision 
based  on  West  v.  Fulling,  36  Ind.  App. 
617,  67  N.  E.  326,  later  overruled  in  Andre 
V.  Murray,   (Ind.)    101  N.  E.  81). 

In  General  Electric  Co.  v,  Brower,  (C. 
C.  A.  9th  Cir.  1915)  221  Fed.  697,  the 
court  distinguishing  In  re  Tennj,  (S.  D. 
N.  Y.  1909)  176  Fed.  141,  held  that  a 
contract  under  which  goods  were  deliv- 
ered by  one  party  to  another  to  be  sold 
by  the  latter  and  the  proceeds  paid  to 
the  former,  less  an  agreed  discount,  the 
unsold  goods  to  be  returned  to  the  con- 
signor, disclosed  only  an  agreement  of 
bailment  for  sale,  or  a  contract  strictly 
of  agency  and  did  not  evidence  a  con- 
ditional sale.  The  court  said :  "  To  con- 
stitute a  sale,  there  must  have  been  in 
the  contract  a  vendor  and  a  vendee,  and 
a  provision  for  a  transfer  of  property  by 
the  vendor  to  the  vendee,  and  an  obliga- 
tion by  the  vendee  to  pay  an  agreed  price 
therefor.  Or  the  circumstances  outside 
of  the  contract  must  have  been  such  as  to 
show  that  it  was  the  intention  of  the  par- 
ties to  make  of  the  contract  a  fraudulent 
concealment  of  an  actual  sale."  See  also 
Ludvigh  V.  American  Woolen  Co.,  (1913) 
231  U.  S.  522,  34  S.  Ct.  161,  68  U.  S. 
(L.   ed.)    345. 

Sale  under  trust  agreement. —  Where  a 
bankrupt  sells  property  consigned  to  him 
under  a  contract  which  requires  him  to 
hold  the  proceeds  of  such  sales  in  trust 
separate  from  his  own  funds,  until  paid 
over  to  the  owner,  it  has  been  held  that 
tlie  owner  is  entitled  to  recover  such  trust 
funds.     Walter  A.  Wood  Co.  v.  Eubanks, 

1  F.  S.  A.— 75 


(C.  C.  A.  4th  ar.  1909)  169  Fed.  920, 
22  Am.  Bankr.  Rep.  307 ;  Walter  A.  Wood 
Mowing,  etc.,  Mach.  Co.  v.  Vanstory,  (C. 
C.  A.  4th  Cir.  1909)  171  Fed.  375,  22 
Am.  Bankr.  Rep.  740.  See  also  In  re 
McGehee,  (N.  D.  Ga.  1909)  166  Fed.  928, 
21  Am.  Bankr.  Rep.  656;  In  re  J.  M. 
Acheson  Co.,  (C.  C.  A.  9th  Cir.  1909)  170 
Fed.  427,  22  Am.  Bankr.  Rep.  338.  And 
see  the  following  division  V  in  this  note. 

In  England  it  seems  that  the  property 
of  the  bankrupt  divisible  among  his  cred- 
itors comprises  all  goods  which  at  the 
commencement  of  the  bankruptcy  are  in 
the  possession,  order  or  disposition  of 
the  bankrupt,  in  his  trade  or  business, 
by  the  consent  and  permission  of  the  true 
owner  thereof.  The  provision  is  directed 
against  false  credit  obtained  by  a  person 
carrying  on  a  trade  or  business  from  the 
visible  possession  of  property  to  which 
he  is  not  entitled,  and  its  effect  is  to 
transfer  to  the  trustee  certain  property 
which  does  not  belong  to  the  bankrupt 
at  all  or  in  which  he  has  only  a  qualified 
interest.  (Halsbury's  Laws  of  England, 
vol.  2,  p.  173.)  This  is  known  as  the 
doctrine  of  "  reputed  ownership  "  and  pro- 
visions of  a  similar  nature  are  included 
in  all  of  the  later  Bankruptcy  Acts  of 
England,  32  &  33  Vict.  ch.  71,  §  15;  12 
&  13  Vict.  ch.  106;  6  Geo.  IV,- ch.  16,  |  72; 
21  Jac.  I,  ch.  19,  §  11. 

In  Canada  the  principle  that  a  con 
ditional  sale  is  valid  as  against  the  ven- 
dee's trustee  or  assignee  in  insolvency 
seems  to  have  been  recognized  by  the 
court  in  Turgeon  v.  St.  Charles,  22  Que. 
K.  B.  58,  7  Dominion  L.  Rep.  445,  wherein 
it  was  held  that  if  a  purchaser  of  a 
restaurant  license,  under  a  contract  re- 
serving title  in  the  vendor  until  payment, 
became  insolvent  before  all  of  the  instal- 
ments were  paid,  the  vendor  was  entitled 
to  retake  the  same,  even  if  it  was  the  only 
asset  of  the  creditors.  On  appeal,  how- 
ever, this  holding  was  reversed,  48  Can. 
Sup.  Ct.  473,  15  Dominion  L.  Rep.  298, 
but  apparently  on  the  ground  that  under 
the  provisions  of  the  Quebec  License  Law 
any  property  which  might  exist  in  a  li- 
cense in  that  province  must  remain 
vested  in  the  holder  of  the  license. 

V.   Trust  Funds  aito  Deposits. 

Where    bankrupt    is    beneficiary. —  The 

trustee,  on  his  appointment,  is  vested 
with  any  interest  which  the  bankrupt  for- 
merly owned  in  any  trust  fund  or  estate, 
and  which,  at  the  institution  of  the  pro- 
ceedings in  bankruptcy,  was  capable  of 
transfer,  or  subject  to  sale  under  judicial 
process.  In  re  Baudouine,  (S.  D.  N.  Y. 
1899)  96  Fed.  536,  3  Anf.  Bankr.  Rep.  55; 
In  re  Dunavant,  (W.  D.  N.  C.  1899)  96 
Fed.  542,  3  Am.  Bankr.  Rep.  41;  In  re 
Jersey  Island  Packing  Co.,  (C.  C.  A.  9th 
Cir.  1905)  138  Fed.  626,  14  Am.  Bankr. 
Rep.  689. 
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An  income  received  from  a  bankrupt 
under  a  trust  created  hy  a  will  which 
provides  that  the  whole  income  "  is  to 
be  free  from  the  interference  or  control 
of  her  creditors/'  does  not  pass  to  the 
trustee  in  bankruptcy.  Boston  Safe  De- 
posit,  etc.,  Co.  17.  Luke,  (1915)  220  Mass. 
484,  108  N.  £.  64. 

An  interest  in  the  nature  of  a  resulting 
trust  in  realty,  owned  by  the  bankrupt, 
will  pass  to  his  trustee  in  bankruptcy  for 
the  benefit  of  his  creditors,  notwithstand- 
ing a  previous  levy  of  an  execution  on 
such  interest  and  a  sale  thereunder,  when 
by  the  law  of  the  state  a  resulting  trust 
is  not  such  property  as  can  be  sold  on 
execution.  In  re  Dunavant,  (W.  D.  N.  C. 
1899)  96  Fed.  542,  3  Am.  Bankr.  Rep.  41. 

Where  bankrupt  is  trustee. —  As  to 
such  property  as  was  held  by  the  bank- 
rupt, at  the  time  of  his  adjudication,  in 
trust  for  another,  it  comes  into  the  hands 
of  his  trustee  in  bankruptcy  impressed 
with  the  rightful  claims  of  the  beneficiary 
thereof,  whose  interests  will  be  fully  pro- 
tected upon  proper  proof.  In  re  Davie, 
(D.  C.  Mass.  1901)  112  Fed.  129,  7  Am. 
Bankr.  Rep.  268;  In  re  Mulligan,  (D.  C. 
Mass.  1902)  116  Fed.  715,  9  Am.  Bankr. 
Rep.  8;  In  re  C?attus,  (C.  C.  A.  2d  Cir. 
1910)  183  Fed.  733;  In  re  Emerson,  Mar- 
low  &  Co..  (C.  C.  A.  7th  Cir.  1912)  199 
Fed.  96. 

Burden  of  proof, —  A  trust  creditor  of 
a  bankrupt  is  not  entitled  to  a  preference 
over  general  creditors  merely  because  of 
the  character  of  his  claim;  but  he  must 
show  that  the  trust  fund,  or  the  property 
into  which  it  was  converted,  came  into 
the  hands  of  the  trustee  in  bankruptcy, 
although  the  specific  property  need  not 
be  identified.  In  re  Brunsing,  (N.  D.  Cal. 
1909)  169  Fed.  668,  22  Am.  Bankr.  Rep. 
129.  And  see  to  the  same  effect  In  re 
Marsh,  (D.  C.  Conn.  1902)  116  Fed.  396, 
8  Am.  Bankr.  Rep.  576;  In  re  Mulligan, 
(D.  C.  Mass.  1902)  116  Fed.  715,  9  Am. 
Bankr.  Rep.  8;  In  re  Teter,  (N.  D.  W. 
Va.  1909)  173  Fed.  798,  23  Am.  Bankr. 
Rep.  223,  affirmed  (4th  Cir.  1910)  179 
Fed.  656,  103  C.  C.  A.  213;  In  re  Mc- 
Intyre,  (C.  C.  A.  2d  Cir.  1911)  185  Fed. 
96;  In  re  Brown,  (C.  C.  A.  2d  Cir.  1910) 
185  Fed.  766.  See  also  In  re  Richard, 
(E.  D.  Tenn.  1900)  104  Fed.  792,  4  Am. 
Bankr.  Rep.  700;  In  re  Day,  (M.  D. 
Tenn.  1909)  176  Fed.  377,  23  Am.  Bankr. 
Rep.  785. 

The  burden  of  showing  that  his  prop- 
erty has  been  wrongfully  mingled  in  the 
mass  of  property  of  the  wrongdoer  is 
upon  the  owner  who  seeks  to  follow  the 
same;  but,  when  this  is  done,  the  burden 
shifts  to  the  wrongdoer  to  show  that  the 
owner's  money  or  property  lias  passed  out 
of  his  hands,  and,  in  that  respect,  his 
trustee  in  bankruptcy  stands  in  the  same 
position.  Smith  v.  Mottley,  (C.  C.  A. 
6th  Cir.  1906)  150  Fed.  266. 
Loss  of  identity  as  trust  fund, —  Money 


held  b^  a  bankrupt  as  guardian,  which  he 
has  mingled  with  his  own  funds,  thereby 
loses  its  identity  as  a  trust  fund;  and 
the  bankrupt  cannot  withhold  property 
or  its  proceeds  from  his  trustee  on  the 
ground  that  it  was  purchased  with  the 
money  of  his  wards;  but  the  wards,  in 
such  case,  are  merely  creditors,  who  must 
share  with  the  general  creditors  in  the 
distribution  of  the  estate.  In  re  Richard, 
(E.  D.  Tenn.  1900)  104  Fed.  792,  4  Am. 
Bankr.  Rep.  700. 

A  bankrupt  who,  prior  to  the  filing  ot 
the  petition  in  bankruptcy,  had  used  in 
his  business  certain  money  in  his  hands 
as  trustee,  which,  he  thereafter  paid  back 
to  himself  as  trustee,  must  restore  the 
same  to  his  trustee  in  bankruptcy  to  whom 
the  title  passed.  In  re  Longbottom,  (E. 
D.  Pa.  1905)  142  Fed.  291,  15  Am.  Bankr. 
Rep.  487. 

So,  funds  that  have  been  dissipated,  or 
that  have  been  used  to  pay  other  creditors, 
or  that  have  been  spent  to  pay  current 
business  expenses,  are  not  recoverable,  be- 
cause they  are  gone  and  there  is  nothing 
remaining  to  be  the  subject  of  the  trust. 
In  re  J.  M.  Acheson  Co.,  (C.  C.  A.  9th 
Cir.  1909)  170  Fed.  427,  22  Am.  Bankr. 
Rep.  338. 

If  there  has  been  expenditure,  and  the 
funds  are  gone,  and  no  specific  property 
or  money  is  found  instead  of  the  funds, 
it  is  inequitable  that  some  other  prop- 
erty found  should  be  applied  to  pay  one 
creditor  in  preference  to  another.  In  re 
J.  M.  Acheson  Co.,  (C.  0.  A.  9th  Cir.  1909) 
170  Fed.   427,  22  Am.  Bankr.  Rep.   338. 

Trust  agreement  as  to  property  deliv- 
ered to  be  sold,  and  proceeds  thereof.-^ 
Where  a  contract,  under  which  certain 
merchandise  was  furnished  to  the  bank- 
rupt, provided  that  all  goods  on  band  and 
the  proceeds  of  all  sales  of  goods  received 
under  the  contract,  whether  consisting  of 
notes,  cash,  or  book  accounts,  should  be 
held  by  the  bankrupt  as  collateral  secu- 
rity, in  trust  for  the  benefit  of  the  person 
furnishing  the  merchandise,  and  subject 
to  his  order  until  all  obligations  due 
thereunder  should  be  paid  in  full,  it  was 
held  that  such  contract  was  not  one  of 
conditional  sale,  but  one  creating  a  trust 
for  the  benefit  of  the  petitioner,  and  on 
the  bankruptcy  he  was  entitled  to  reclaim 
the  goods  on  hand  from  the  bankrupt's 
trustee.  Walter  A.  Wood  Co.  v,  Eubanks. 
(C.  C.  A.  4th  Cir.  1909)  169  Fed.  929, 
22  Am.  Bankr.  Rep.  307 ;  W^alter  A.  Wood 
Mowing,  etc.,  Mach.  Co.  v.  Vanstory,  (C. 
C.  A.  4th  Cir.  1909)  171  Fed.  375,  22  Am. 
Bankr.  Rep.  740.  See  also  In  re  Mc- 
Gehee,  (N.  D.  6a.  1909)  166  Fed.  928, 
21  Am.  Bankr.  Hep.  656;  In  re  J.  M. 
Acheson  Co.,  ( C.  C.  A.  9th  Cir.  1909)  170 
Fed.  427,  22  Am«  Bankr.  Rep.  338. 

Deposits  —  Creating  trust, —  Where  a 
claimant  deposited  money  in  the  private 
hank  of  a  bankrupt,  at  a  time  when  the 
latter  was  insolvent  and  knew  himself  to 
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be  80,  although  the  claimant  did  not,  it 
was  held  that  a  trust  for  the  beneilt  of 
the  claimant  was  impressed  on  the  general 
fund  with  which  his  deposits  were  com- 
mingled, and  followed  that  fund,  so  long 
as  it  was  never  exhausted  but  remained 
greater  than  the  amount  of  his  deposits 
and  finally  came  into  the  hands  of  the 
trustee;  and,  in  such  case,  the  claimant 
was  entitled  to  reclaim  his  deposits,  even 
though  it  affirmatively  appears  that  the. 
general  fund  was  kept  up  by  the  deposits 
of  subsequent  depositors  who  did  not 
draw  out  their  deposits,  and  have  not 
been  paid.  In  re  Stewart,  (N.  D.  N".  Y. 
1910)    178  Fed.  463. 

In  In  re  Salmon,  (W.  D.  Mo.  1906) 
145  Fed.  649,  it  appears  that  several 
l)ank8  entered  into  an  agreement  to  the 
efTect  that  they  were  not  to  compete  with 
each  other  in  bidding  for  the  deposit  of 
the  county  funds,  that  the  bank  receiving 
the  deposit  was  to  share  it  with  the 
others,  and  that  the  funds  so  distributed 
were  not  to  be  drawn  upon  except  to  meet 
county  warrants  or  checks.  This  arrange- 
ment was  carried  out,  and  the  bank 
receiving  the  deposit  subsequently  became 
insolvent  and  the  illegal  contract  became 
known.  It  was  held  that,  as  against  the 
general  creditors  of  the  insolvent  bank, 
the  county  had  a  superior  claim  to  an 
allotment  of  the  original  deposit  held  by 
one  of  the  conspiring  banks,  because  the 
latter  bank  was  in  contemplation  of  law 
a  principal  debtor  to  the  county  therefor, 
and  further  because  the  money  was  de- 
mandable  only  by  the  insolvent  bank  to 
meet  county  warrants.  See  also  Craw- 
ford County  t*.  Patterson,  (N.  D.  Ohio 
1906)    149   Fed.   229. 

Deposit  creating  debt  only. —  Where  an 
alleged  special  deposit  made  with  a  bank- 
rupt, a  mercantile  concern,  amounts  merely 
to  a  loan  or  an  investment  in  the  business, 
and  is  not  secured  by  a  mortgage  or  other 
instrument  giving  a  lien  to  the  depositor 
or  creditor,  it  constitutes  only  a  personal 
debt,  which  is  to  be  settled  in  accordance 
with  the  claims  of  general  creditors.  Riley 
V.  Pope,    (S.  D.  Ga.  1911)    186  Fed.  857. 

So,  also,  where  it  appeared  that  a  bank- 
rupt corporation  had  been  a  general 
depository  for  the  funds  of  a  grocer's 
association  of  which  its  president  was 
treasurer,  its  other  directors  having  been 
told  by  him  that  such  deposits  were 
authorized  by  the  association  to  be  repaid 
on  demand,  it  was  held  that  the  corpora- 
tion did  not  hold  such  funds  as  a  special 
deposit  in  trust,  but  that  the  association 
was  a  general  creditor  only,  and  not 
entitled  to  priority.  In  re  Smith,  etc., 
Ck).,  (C.  C.  A.  7th  Cir.  1909)  170  Fed. 
900,  22  Am.  Bankr.  Rep.  350. 

And  where  a  town  supervisor  deposited 
town  funds  with  a  private  banker,  with- 
out any  agreement  that  he  should  hold 
and  keep  the  money  separate  from  his 
other   funds  or  that  he  should  not  use 


them  in  the  usual  course  of  his  banking 
business,  the  relation  created  was  held  to 
be  that  of  debtor  and  creditor  only,  so 
that  on  the  insolvency  of  the  banker  the 
supervisor  had  no  lien  or  preference  over 
other  creditors.  In  re  Nichols,  (N.  D. 
N,  Y.  1909)  166  Fed.  603,  22  Am.  Bankr. 
Rep.  216.  And  see  to  the  same  effect  In 
re  Smart,  (N.  D.  Ohio  1905)  136  Fed. 
974,  14  Am.  Bankr.  Rep.  672. 

VI.    Pbopebtt  Fbaudulently  Obtaix^icd. 

Recovery  by  vendor. —  Where  property 
has  been  fraudulently  obtained  by  tlie 
bankrupt,  and  the  fraud  is  of  such  a 
nature  as  to  warrant  a  rescission  of  the 
sale  and  the  recovery  of  property  by  the 
vendor,  the  property  so  obtained  comes 
into  the  hands  of  the  trustee  subject  to 
such  right  of  rescission  and  recovery,  pro- 
viding it  be  exercised  in  due  time.  In  re 
Weil,  (S.  D.  N.  Y.  1901)  111  Fed.  897, 
7  Am.  Bankr.  Rep.  90;  In  re  Davis,  (S. 
D.  N.  T.  1901)  112  Fed.  294,  7  Am.  Bankr. 
Rep.  276;  In  re  O'Connor,  (K.  D.  Ga. 
1902)  114  Fed.  777;  In  re  Hildebrant, 
(N.  D.  N.  Y.  1903)  120  Fed.  992,  10  Am. 
Bankr.  Rep.  184;  In  re  Patterson,  (N.  D. 
Tex.  1903)  125  Fed.  662,  10  Am.  Bankr. 
Rep.  748;  In  re  Hess,  (E.  D.  Pa.  1905) 
138  Fed.  954,  14  Am.  Bankr.  Rep.  647; 
In  re  Levi,  (S.  D.  N.  Y.  1906)  148  Fed. 
654,  17  Am.  Bankr.  Rep.  430;  Lowry  v. 
Hitch,  (1908)  110  S.  W.  833,  33  Ky.  L. 
Rep.  573,  17  L.  R.  A.  (N.  S.)  1032;  In  re 
Johnson,   (N.  D.  Ohio  1913)  208  Fed.  164. 

Thus  it  has  been  held  that  one  from 
whom  a  bankrupt  obtains  goods  *on  time, 
on  false  representation  that  they  are  to 
fill  an  order,  when  the  bankrupt  has  no 
order,  the  goods  .being  turned  over  to 
secure  a  bondsman  of  the  bankrupt  in 
another  matter,  and  being  secreted,  is  en- 
titled thereto,  the  whole  transaction  being 
a  fraud.  Bloomingdale  i;.  Empire  Rubber 
Mfg.  Co.,  (E.  D.  N.  Y.  1902)  114  Fed. 
1016,  8  Am.  Bankr.  Rep.  74. 

False  representation  need  not  be  sole 
consideration. —  It  is  not  essential  that 
false  representations,  made  by  a  bankrupt 
to  secure  goods  on  credit  should  have  been 
the  sole  consideration  of  the  credit,  in 
order  to  entitle  the  seller  to  reclaim  the 
goods;  -but  it  is  sufficient  if  they  were 
material,  and  the  credit  would  probably 
not  have  been  given  otherwise.  In  re 
Gany,  (S.  D.  N.  Y.  1900)  103  Fed.  930. 
4  Am.  Bankr.  Rep.  576. 

Obtaining  release  of  mortgage  by  fraud. 
—  A  bill  against  a  trustee  in  bankruptcy 
of  a  corporation  which  alleges  facts  show- 
ing that  the  complainant  was  induced 
by  the  fraudulent  representations  of  the 
bankrupt,  through  its  officers  having  ap- 
parent authority  to  release  a  mortgage  or 
its  property,  and  offers  to  restore  the  con- 
sideration received  therefor,  states  a  cause 
of  action  for  equitable  relief  by  a  restora- 
tion of  the  lien,  the  question  of  the  inter- 
vening rights  of  creditors  being  one  to  be 
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determined  on  the  hearing.  Cleminshaw 
r.  International  Shirt,  etc.,  Co.,  (N.  D. 
N.  Y.  1908)  166  Fed.  797,  21  Am.  Bankr. 
Rep.  616. 

Necessity  of  disaffirming  sale. —  A  con- 
tract, under  which  goods  were  delivered 
on  fraudulent  representations,  cannot  be 
affirmed  in  part  and  disaffirmed  as  to  the 
rest;  the  vendor  cannot  proceed  to  obtain 
a  return  of  all  the  goods  found,  and  pro- 
cure the  allowance  of  its  claim  for  the 
balance  of  the  account  under  and  pursu- 
ant to  the  terms  of  the  contract,  at  the 
same  time.  In  re  Hildebrant,  (N.  D. 
X.  Y.  1903)  120  Fed.  992,  10  Am.  Bankr. 
Rep.  184;  Standard  Varnish  Works  v. 
Haydock,  (C.  C.  A.  6th  Cir.  1906)  143 
Fed.  318,  16  Am.  Bankr.  Rep.  286. 

But  one  from  whom  a  bankrupt  obtains 
goods  by  means  of  fraudulent  representa- 
tions has  his  election  to  confirm  the  sale 
and  assume  the  position  of  a  creditor  for 
the  price,  or  to  repudiate  the  sale  and 
recover  the  goods.  Standard  Varnish 
Works  V,  Haydock,  (C.  C.  A.  6th  Cir. 
1906)  143  Fed.  318,  16  Am.  Bankr.  Rep. 
286. 

Effect  of  ignora/nce  of  facta  constituting 
fra^id, —  The  proof  and  allowance  of  a 
claim,  and  the  payment  and  acceptance  of 
a  dividend,  do  not  bar  a  rescission  or 
constitute  an  irrevocable  election  when 
the  party  proving  the  claim  is  ignorant  of 
the  facts  constituting  the  fraud  which 
gives  him  the  right  to  rescind  the  con- 
tract and  recover  the  property  obtained. 
In  re  Stewart,  (N.  D.  N.  Y.  1910)  178 
Fed.  46S. 

Evidence  —  Required,  proof. — To  author- 
ize the  rescission  of  an  executed  sale  of 
goods  to  one  who  subsequently  became  a 
bankrupt,  on  the  ground  that  he  obtained 
the  same  by  false  and  fraudulent  repre- 
sentations, it  must  be  shown  that  he 
made  such  representations  knowing  them 
to  be  false,  or  without  reasonable  grounds 
for  believing  them  to  be  true,  and  they 
must  have  induced  the  seller  to  consum- 
mate the  sale  when  he  otherwise  would 
not  have  done  so.  In  re  Roalswick,  (D. 
C.  Mont.  1901)  110  Fed.  639,  6  Am. 
Bankr.  Rep.  752. 

Parties  who  petition  for  an  order  re- 
scinding and  setting  aside  a  sale  to  a 
bankrupt  must  establish  three  proposi- 
tions to  entitle  them  to  rescind  the  sale 
in  question :  ( 1 )  That  the  bankrupt  was 
insolvent  at  the  time  of  the  purchase  of 
the  goods.  (2)  That  the  bankrupt  con- 
cealed its  insolvency  from  the  petitioners. 
(3)  That  the  bankrupt  intended  not  to 
pay  for  the  goods.  In  re  Sol.  Aarons  & 
Coi,  (C.  C.  A.  2d  Cir.  1912)  193  Fed.  646. 
The  hwrden  of  proof  rests  on  the  party 
claiming  the  right  to  rescind  the  sale  and 
recover  the  property.  In  re  American 
Nat.  Beverage  Co.,  (N.  D.  Ga.  1912)  193 
Fed.  772;  In  re  Berg,  (D.  C.  Mass.  1910) 
183  Fed.  885. 
Sufficienoy  of  evidence. —  In  the  case  of 


In  re  Henry   Siegel    Co.,    (D.   C.   Mass. 
1915)  223  Fed.  369,  which  was  a  proceed- 
ing begun  by  petition  against  a  trustee 
in  bankruptcy  to  reclaim  goods  sold  to 
the  bankrupt  on  credit  upon  the  ground 
that   when    the   goods   were   order^   and 
delivered   the   buyer   was   bankrupt,   and 
did  not  intend  to  pay  for  them,  a  referee's 
order  dismissing  the  petition  was  reversed 
and  the  petition  was  allowed.     The  court 
said:     "The   learned  referee  was  of  the 
opinion  that  an  intent  not  to  pay  for  the 
goods  had  not  been  made  out.    While  such 
an  intent  must  be,  of  course,  established, 
it  is  not  necessary  that  there  should  be 
direct   evidence    of    it;    it   may    be,    and 
usually  is,  inferred  from  the  facts.  When 
these  goods  were  purchased  the  buyer  was 
deeply  and  hopelessly  insolvent.     Presum- 
ably the  men  m  control  of  it  were  aware 
of  its  condition;  there  is  no  evidence  to 
the   contrary.     They   must  have    known, 
and  their  knowledge  is  imputable  to  the 
bankrupt,  that  it  could  not  pay  for  these 
goods  except  at  the  expense  of  its  other 
creditors,  and  by  giving  what  would  have 
been  a  preference;  in  other  words,  that  it 
could  not  pay  in  an  honest  and  regular 
way.      Purchase    under    those    conditions 
was,  I  think,  the  legal  equivalent  of  pur- 
chase with  an  intent  not  to  pay,  and  was 
fraudulent.     The   facts   are   meager,   but 
they  seem  to  me  as  strong  for  the  claim- 
ants   as    those    on   which,   in   Watson   v, 
Silsbee,   166  Mass.  57,  43  N.  E.   1117,  it- 
was  held  to  be  a  question  of  fact  for  the 
jury  whether  the  purchaser  bought  with- 
out an  intention  to  pay.    See,  too,  In  re 
Spann,   (D.  C.)    183  Fed.  819;  In  re  Gil- 
lespie V.  Piles,  24  Am.  Bankr.  Rep.  502, 
178  Fed.  886,  102  C.  C.  A.  120,  44  L.  R.  A. 
(N.  S.)    1.     The  intent  not  to  pay  infer- 
able from  the  financial  condition  of  the 
buyer  might  perhaps  have  been  rebutted 
by  evidence   that   its  managers  honestly 
expected  to  be  able  to  continue,  and  bought 
the  goods  in  an  effort  to  do  so.    Nothing 
of  that  sort,  however,  appeared.    I  accord- 
ingly find  that  at  the  time  when  the  goods 
were  purchased  and  delivered  there  could 
have  been   no  reasonable  expectation   on 
the  part  of  the  buyer's  managers  that  it 
would  be  able  properly  to  pay  for  them, 
and  consequently  no  honest  intention  to 
pay  for  them  at  all;   and  that  the  pur- 
chase   was    therefore    a    fraudulent    one, 
which  the  sellers  were  entitled  to  rescind. 
It  follows  that  the  order  of  the  referee 
dismissing  the  petition  must  be  reversed, 
and  the  petition  allowed." 


Vn.  SuBscKipnoifs  FOB  Stock. 

Trustee  may  recover  stock  subscrip- 
tions.—  A  trustee  in  bankruptcy,  as  the 
representative  of  a  corporation's  estate,  is 
vested  with  the  right  of  such  corporation 
to  recover  subscriptions  for  itf»  stock;  and 
where  the  corporation,  in  the  absence  of 
bankruptcy,    could    have    recovered    the 
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amou|it8  due  for  such  subscriptions,  the 
trustee  in  like  manner  may  recover  them. 
In  re  Remington  Automobile,  etc.,  Co., 
(2d  Cir.  1907)  153  Fed.  345,  82  C.  C.  A. 
421;  In  re  Eureka  Furniture  Co.,  (£.  D. 
Pa.  1909)  170  Fed.  485,  22  Am.  Bankr. 
Rep.  395;  In  re  L.  M.  Alleman  Hardware 
Co.,  (3d  Cir.  1910)  181  Fed.  810,  104 
C.  C.  A.  320,  reversing  (M.  D.  Pa.  1909) 
172  Fed.  611,  22  Am.  Bankr.  Rep.  871; 
Thrall  v.  Union  Maid  Tobacco  Co.,  (Ohio 
1909)  22  Am.  Bankr.  Rep.  287;  In  re 
Newfoundland  Syndicate,  (D.  C.  N.  J. 
1912)  197  Fed.  443;  In  re  M.  Stipp  Const. 
Co.,  (C.  C.  A.  3d  Cir.  1915)  221  Fed.  372; 
Bernard  v.  Carr,  (1914)  167  N.  C.  481, 
83  S.  E.  816;  Perkins  v.  Cowles,  (1910) 
157  Ol.  625,  108  Pac.  711,  137  A.  S.  R. 
158,  30  L.  R.  A.  (N.  S.)  283;  Terry  v. 
Anderson,  (1877)  95  U.  S.  628,  24  U.  S. 
(L.  ed.)  365;  Foreman  i;.  Bigelow,  (1878) 

4  Cliff.  508,  9  Fed.  Cas.  No.  4,934;  Sco- 
vill  V.  Shaw,  (1878)  4  Cliff.  549,  21  Fed. 
Cas.  No.  12,552;  Payson  v.  Coffin,   (1878) 

5  Dill.  473,  19  Fed.  Cas.  No.  10,859. 

In  a  jurisdiction  where  certificates  of 
stock  are  held  not  to  be  negotiable  instru- 
ments, unpaid  subscriptions  constitute  as- 
sets in  the  hands  of  the  trustee  in 
bankruptcy,  even  though  the  stock  has 
been  transferred  from  the  possession  of 
the  original  subscribers  to  one  who  had 
no  notice  that  the  stock  was  not  fully 
paid.  Perkins  u.  Cowles,  (1910)  157  Cal. 
625,  108  Pac.  711,  137  A.  S.  R.  168,  30 
L.  R.  A.   (N.  S.)  283. 

But  tckere  the  state  Icm  does  not  give 
the  corporation  itself  a  right  of  action 
against  the  stockholders  for  the  recovery 
of  their  subscriptions,  no  such  right  vests 
in  the  trustee.  In  re  Jassoy  Co.,  (C.  C 
A.  2d  Cir.  1910)  178  Fed.  515. 

Trustee  not  estopped  by  act  of  bond- 
holders.—  The  fact  that  bondholders  of  a 
bankrupt  corporation  may  be  estopped,  by 
a  waiver  expressed  in  the  bonds  or  mort- 
gage, to  assert  any  personal  claim  against 
the  stockholders,  is  no  defense  by  the 
stockholders  to  a  suit  by  the  trustee  to 
enforce  their  liability  on  unpaid  subscrip- 
tions, where  there  are  other  creditors  who 
are  not  so  estopped.  Babbitt  r.  Read, 
(S.  D.  N.  Y.  1909)  173  Fed.  712,  23  Am. 
Bankr.  Rep.  254. 

Determination  of  amount  due. —  Where 
plenary  suits  are  necessary  to  collect  un- 
paid subscriptions  from  stockholders  of  a 
bankrupt  corporation,  it  is  not  necessary 
that  the  Bankruptcy  Court  should  deter- 
mine the  amount  due  from  the  stock- 
holders, which  may  be  left  to  the  courts 
in  which  such  suits  are  brought,  and 
authority  given  by  the  Bankruptcy  Court 
to  the  trustee  to  collect  amount  due  is  a 
sufficient  demand  on  the  stoekholdera. 
Babbitt  r.  Read,  (S.  D.  X.  Y.  lOriO)  173 
Fed.  712,  23  Am.  Bankr.  Rep.  254. 

Jurisdiction. —  A  District  Court,  as  a 
court  of  bankruptcy,  has  jurisdiction  of  a 
suit  by  a  trustee  in  bankruptcy  of  a  cor- 


poration, against  a  number  of  defendants, 
to  recover  unpaid  subscriptions  to  the 
stock  of  the  corporation;  such  suit  being 
one  which  could  not  have  been  maintained 
by  the  bankrupt.  Skillin  v.  Magnus,  (N. 
D.  N.  Y.  1907)  162  Fed.  689,  19  Am. 
Bankr.  Rep.  397;  In  re  Monarch  Corpora- 
tion,   (D.   C.   Conn.   1912)    196  Fed.  252. 

So,  also,  it  has  been  held  that  a  court 
of  bankruptcy  has  power  to  order  assess* 
ments  on  unpaid  subscriptions  to  the  stock 
of  a  bankrupt  corporation.  In  re  Eureka 
Furniture  Co.,  (E.  D.  Pa.  1909)  170  Fed. 
485,  22  Am.  Bankr.  Rep.  395. 

Hearing  confined  to  necessity  of  "caU." 
—  While  the  Bankruptcy  Court  has  juris- 
diction to  make  a  call  on  the  stockholders 
of  a  bankrupt  corporation,  the  hearing 
before  the  referee  to  take  evidence  on  such 
question  should  be  expressly  limited  to  the 
question,  **  Should  there  be  a  call  on  the 
shareholders  of  unpaid  stock,  and,  if  so,  to 
what  amount  ?  "  In  re  Munger  Vehicle 
Tire  Co.,  (C.  C.  A.  2d  Cir.  1908)  168  Fed. 
910,  21  Am.  Bankr.  Rep.  395. 

VIII.  Membership  in  Stock  Exchangb. 

Property  rights  io  seat  on  stock  ex- 
change pass  to  trustee. —  Practically  all 
the  authorities  agree  that  a  membership 
or  seat  in  a  stock  or  produce  exchange  is 
an  asset  in  bankruptcy  and  may  be  dis- 
posed of  by  the  member's  trustee  in 
bankruptcy.  This  rule  obtains  though 
memberships  in  these  organizations  are 
limited  to  a  certain  number;  though  the 
seat  of  a  member  is  not  salable  or  assign- 
able, except  by  the  permission  and  con- 
sent of  the  exchange;  and  though  it  is 
provided  in  the  exchange's  constitution 
and  bv-lawB  that  when  a  member  becomes 
bankrupt  or  insolvent  his  seat  shall  be 
sold  and  the  proceeds  of  the  sale  dis- 
posed of  in  a  specified  manner.  3  R.  C.  L. 
224;  Hyde  f.  Woods,  2  Sawy.  655,  10 
Nat.  Bankr.  Reg.  64,  12  Fed.  Cas.  No. 
6,975,  affirmed  94  U.  S.  523;  Sparhawk 
r.  Yerkes,  142  U.  S.  1,  12  S.  Ct.  104,  35 
U.  S.  (L.  ed.)  915;  Page  t\  Edmunds,  187 
U.  S.  596,  23  S.  Ct.  200,  47  U.  S.  (L.  ed.) 
318,  affirming  107  Fed.  89,  46  C.  C.  A. 
160,  59  L.  R.  A.  94,  which  affirmed 
(1900)  102  Fed.  746;  In  re  Ketchum, 
1  Fed.  840;  In  re  Warder,  10  Fed.  275; 
In  re  Werder,  15  Fed.  789;  Matter  of 
Gallagher,  16  Blatchf.  410,  9  Fed.  Cas. 
No.  5,192;  In  re  Uaylord,  111  Fed.  717; 
In  re  Neimann,  124  Fed.  738;  In  re 
Ilurlbutt,  135  Fed.  604,  68  C.  C.  A.  216; 
Burleigh  t\  Foreman,  (C.  C.  A.  1st 
Cir.  1004)  130  Fed.  13,  12  Am.  Bankr. 
Rep.  88;  O'Dell  r.  Boyden,  (C.  C.  A.  6th 
Cir.  1006)  150  Fed.  731,  17  Am.  Bankr. 
Rep.  757,  10  Ann.  Cas.  239  and  note;  In 
re  Gregory,  (C.  C.  A.  2d  Cir.  1909)  174 
Fed.  629,  23  Am.  Bankr.  Rep.  270,  27  L. 
H.  A.  N.  S.  613  and  note;  In  re  Currie, 
(C.  C.  A.  2d  Cir.  1911)  185  Fed.  203; 
State  r.  Chamber  of  Commerce,  77  Minn. 
308,  79  N.  W.  1026;  McCabe  r.  Emmons, 
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51  N.  Y.  Super.  Ct.  210;  Piatt  r.  Jones. 
96  N.  Y.  24;  Ck)hen  v.  Budd,  (Supm.  Ct. 
Tr.  T.)  62  Misc.  (X.  Y.)  217,  103  N.  Y.  S. 
45,  affirmed  without  opinion  117  N".  Y. 
App.  Div.  922.  102  N.  Y.  S.  1133;  People 
V.  Feitner,  167  N.  Y.  1,  60  N.  E.  265, 
88  A.  S.  R.  698  (obiter)  ;  Wrede  v.  Gilley, 
(1909)  21  Am.  Bankr.  Rep.  821,  132 
App.  Div.  293,  117  N.  Y.  S.  5;  Clarkson 
r.  Toronto  Stock  Exch.,  13  Ont.  213.  And 
see  opinion  of  Crompton,  J.,  in  Nicholson 
r  Gooch,  5  El.  &  Bl.  999,  85  B.  C.  L. 
099. 

In  re  Sutherland,  6  Biss.  526,  23  Fed. 
(-'as.  Ko.  13,637,  seems  to  be  the  only 
case  in  conflict  with  the  rule  that  a  seat 
in  an  exchange  is  an  asset  in  bankruptcy. 
That  ease  may  be  distinguished  on  the 
ground  that  'the  court  considered  the 
rij2[ht  in  the  nature  of  a  franchise  or 
privilege.  The  court  said:  *' It  will  be 
seen  there  is  no  pecuniary  profit  to  the 
members  of  this  body  further  than  what 
is  derived  from  the  incidental  use  made 
by  a  member  of  the  privileges  which 
his  membership  gives  him.  It  confers  no 
property  rights;  that  is,  it  represents 
no  interest  in  property,  but  only,  like 
the  membership  of  a  Masonic  lodge,  or 
church,  or  social  club,  confers  upon  the 
member  the  privileges  of  the  order."  In 
In  re  Ketchum,  1  Fed.  842,  the  court,  in 
commenting  on  the  case  last  cited,  said: 
•'  The  case  of  In  re  Sutherland,  6  Biss. 
626,  23  Fed.  Gas.  No.  13,637,  can,  per- 
haps, be  distinguished  from  Hyde  v. 
Woods,  94  U.  S.  523,  and  from  In  re 
Gallagher,  16  Blatchf.  410,  19  Nat.  Bankr. 
Reg.  224,  9  Fed.  Gas.  No.  5,192,  on  the 
ground  suggested  in  the  latter  case,  that 
the  right  in  that  case  was  less  distinctly 
of  a  mere  business  character.  But  if 
not,  I  am  not  satisfied,  by  the  reasoning 
in  that  case,  that  property  like  this  seat 
in  the  New  York  Stock  Exchange  was 
not  intended  to  pass  to  the  assignee  in 
bankruptcy,  under  the  Bankrupt  Law." 
In  Sparhawk  v.  Yerkes,  142  U.  S.  1,  12 
S  Gt.  104,  the  court,  in  discussing  the 
nature  of  a  member's  property  in  his 
membership  in  a  stock  exchange,  said: 
"  While  the  property  is  peculiar  and  in 
its  nature  a  personal  privilege,  yet  such 
value  as  it  may  possess,  notwithstanding 
the  restrictions  to  which  it  is  subject,  is 
susceptible  of  being  realized  bv  creditors." 

Applications  of  and  exceptions  to  rule. 
—  In  case  a  member  of  a  stock  exchange 
i^  suspended  or  expelled  from  the  associa- 
tion, the  trustee  in  bankruptcy  is  en- 
titled to  the  proceeds  of  a  sale  of  the 
seat  of  the  expelled  member,  after  pay- 
ment of  the  claims  of  all  co-members,  as 
such  proceeds  are  not  forfeited  to  the  stock 
exchange,  in  the  absence  of  an  express  pro- 
vision for  forfeiture  in  its  constitution 
or  by-laws.  In  re  Gay  lord.  111  Fed.  717, 
wherein  it  appeared  that  the  members  of 
a  firm  which  had  become  bankrupt  had 
possessed  seats  in  a  stock  exchange,  the 


constitution  of  which  proTided  that  .when 
any  member  was  found  guiltj^  of  fraud 
he  should  be  expelled  and  his  memb^- 
ship  diflposed  of  by  the  committee  on  ad- 
missions. The  two  members  constituting 
the  firm  had  been  found  guilty  of  fraud, 
and,  haying  been  expelled,  their  seats 
had  been  sold  and  the  proceeds  paid  to 
the  treasurer  of  the  exchange.  The  trustee 
demanded  the  sum  irealized  from  the 
sale  of  the  seats,  but  the  treasurer  of 
the  exchange  refused  to  pay  it  to  him, 
claiming  that  when  the  members  were 
expelled  they  forfeited  all  their  right  to 
the  property  in  the  seats.  It  was  held 
that  the  trustee  in  bankruptcy  was  en- 
titled to  the  proceeds,  after  payment  of 
the  claims  of  the  members  of  the  stock 
exchange.  The  court  said :  "  It  was  open 
to  the  stock  exchan|;e  to  have  made  pro- 
vision for  the  forfeiture  of  all  rights  in 
the  association,  in  cases  of  fraudulent 
conduct  on  the  part  of  members  of  the 
exchange,  but  to  insure  the  ri^t  to  in- 
flict a  punishment  of  this  nature,  proper 
provision  must  be  made  in  the  laws  of 
the  aasociation.  The  right  to  expel  a 
member  guilty  of  fraudiUent  conduct  is 
clearly  provided  for  in  the  articles,  but 
no  express  provision  is  made  for  a  for- 
feiture of  the  money  realized  from  a  sale 
of  the  membership  of  an  expelled  mem- 
ber, and  courts  are  not  justified  in  as- 
suming that  the  right  of  forfeiture  ex- 
ists, when  no  provision  to  that  effect  is 
foimd  in  the  laws  of  the  association.  The 
reason  why  such  provisions  are  not 
found  in  the  constitution  of  the  exchange 
is  probably  due  to  the  fact  that  the 
originators  of  the  association  realized  that 
the  creditors  of  the  expelled  member 
would  be  the  actual  sufferers  from  the 
adoption  of  such  a  provision,  and  hence 
it  is  not  included  in  the  constitution." 

Where  it  is  doubtful  whether  the  men^- 
bership  or  seat  in  the  stock  exchange  is 
a  valuable  asset  of  the  estate  of  the  bank- 
rupt, the  trustees  in  bankruptcy  must 
elect  within  a  reasonable  time  whether 
they  will  accept  it,  and  in  case  they  do 
not  accept  it  and  it  becomes  valuable 
property  through  the  acts  of  the  bank- 
rupt subsequent  to  his  discharge,  the 
trustees  are  barred  from  asserting  any 
further  claim.  Sparhawk  v.  Yerkes,  142 
U.  S.  1,  12  S.  Ct.  104. 

Where  the  laws  of  the  state  wherein 
the  member  resides  and  the  exchange  is 
located  exempt  the  seat  from  sale  under 
judicial  process,  the  seat  cannot  be  con- 
sidered as  an  asset  of  the  estate  of  the 
member  when  he  becomes  bankrupt.  Page 
V.  Edmunds,  187  U.  S.  596,  23  S.  Gt.  200, 
47  U.  S.  (L.  ed.)  318.  But  it  seems  that 
a  provision  in  the  by-laws  of  a  stock  ex- 
change that  the  surplus  funds  arising 
from  dues  and  assessments  after  all  ex- 
penses are  paid  shall  constitute  a  "  gra- 
tuity fund  "  to  be  invested  and  raise  an 
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inoome,  which  net  income  shall  be  di- 
vided, at  the  end  of  each  year,  among 
the  widows  and  heirs  of  the  members 
who  have  died  during  the  year,  does  not 
bring  a  membership  in  the  exchange 
within  the  meaning  of  a  state  statute 
exempting  certificates  of  membership  in 
assessment  insurance  companies,  and  that 
therefore  a  membership  passes  to  the 
member's  assignee  in  banlmiptcy.  In  re 
Ketchimi,  1  Fed.  840;  In  re  Neimann, 
124  Fed.  738.  In  the  case  last  cited, 
the  court,  in  discussing  the  effect  of 
the  insurance  provision,  said:  "The  prime 
objects  thereof  are  the  privileges  of  trade 
which  the  member  thus  obtains,  and 
the  gratuity  fund  provision  is  a  mere 
arrangement  for  equitable  distribution  of 
the  surplus  means,  arising  from  dues  and 
assessments,  to  the  representatives  of  de- 
ceased members,  thereafter  having  no 
benefits  of  the  association,  in  lieu  of  di- 
viding the  surplus  among  all  members. 
It  merely  saves  for  the  family  a  small 
share  in'  the  surplus  when  the  interest 
of  the  member  ends  with  his  death." 

Subject  to  valid  liens. —  The  title  taken 
by  the  trustee  to  a  membership  in  the 
stock  exchange  is,  like  all  other  prop- 
erty, subject  to  any  valid  lien  that  may 
exist  against  it.  Wrede  v.  Gilley,  (1909) 
21  Am.  Bankr.  Rep.  821,  132  App.  Div. 
293,  117  K  Y.  S.  5. 

Transfer  compulsory. — The  usual  method 
of  procedure  a  trustee  in  bankruptcy 
takes  to  avail  himself  of  a  seat  in  a  stock 
exchange  held  by  a  bankrupt  is  to  com- 
pel the  bankrupt,  by  an  action  in  equity, 
to  execute  and  deliver  such  papers  as 
shall  be  necessarv  in  order  to  effectuate 
a  transfer  and  sale  of  the  seat  in  the 
stock  exchange,  which  when  done  enables 
the  trustee  to  sell  the  seat  with  the  con- 
sent of  the  members  of  the  stock  ex- 
change. In  re  Ketchum,  1  Fed.  840;  In 
re  Warder,  10  Fed.  275;  Piatt  v.  Jones, 
96  N.  Y.  24.  It  has  been  held  that  a 
court  of  equity  has  the  power  to  compel 
the  transfer  of  a  seat  in  a  stock  exchange, 
under  the  provisions  of  the  Bankruptcy 
Act  empowering  a  court  of  bankruptcy 
to  "  cause  the  estates  of  bankrupts  to  be 
collected,  reduced  to  money,  and  distrib- 
uted," empowering  the  court  to  "  make 
such  orders,  issue  such  process,  and  enter 
such  judgments  in  addition  to  those  spe- 
cifically provided  for  as  may  be  necessary 
for  the  enforcement  of  the  provisions  of 
this  Act,"  and  making  it  the  duty  of  the 
bankrupt  to  "  execute  and  deliver  such 
papers  as  shall  be  ordered  by  the  court." 
In  re  Hurlbutt,  (2d  Cir.  1903)  135  Fed. 
504,  68  C.  C.  A.  216.  But  after  a  bank- 
rupt has  been  discharged,  a  court  of 
equity  will  not  compel  him  to  execute 
writings  or  instruments  to  enable  an  as- 
signee to  make  available,  as  assets  of  the 
bankrupt's  estate,  a  seat  held  by  the 
bankrupt  at  the  time  of  the  filing  of  his 
petition.     Matter  of  Nichols,  1  Fed.  842. 


Distribution  of  proceeds  from  sale  of 
membership. —  Where,  on  the  bankruptcy 
of  a  member  of  a  stock  exchange,  his  seat 
is  sold  and  his  transactions  on  the  floor 
closed  out  under  its  rules,  the  proceeds 
of  both  pass  to  the  member's  trustee  in 
bankruptcy,  subject,  however,  to  the  rules 
of  the  exchange  that  they  should  be  ap- 
propriated, first,  to  the  payment  of  the 
member's  indebtedness  to  the  exchange, 
second,  to  claims  arising  against  him  out 
of  the  transactions  on  the  floor  of  the  ex- 
change, and,  third,  loans  from  members, 
as  agrainst  his  general  creditors.  In  re 
Gregory,  (C.  C.  A.  2d  Cir.  1909)  174  Fed. 
629,  23  Am.  Bankr.  Rep.  270;  In  re  Cur- 
rie,  (C.  C.  A.  2d  Cir.  1911)  186  Fed.  263. 

IX.  CoNiBACTUAL  Interests  and  Obuoa- 

TIONS. 

Bankruptcy  does  not  terminate  con- 
tractual relations. —  Under  the  rule  that 
the  trustee  in  bankruptcy  takes  the  prop- 
erty of  the  bankrupt  subject  to  all  valid 
claims,  liens,  and  equities,  it  has  been 
held  that  contractual  obligations  existing 
at  the  time  of  the  filing  of  the  petition 
in  bankruptcy  are  not  terminated  by  the 
adjudication;  and  that,  throughout  the 
entire  field  of  contractual  obligations,  the 
adjudication  in  bankruptcy  absolves  from 
no  agreement,  terminates  no  contract,  and 
discharges  no  liability.  Thompson  v. 
Fairbanks,  (1906)  196  U.  S.  516,  25  S. 
Ct.  306,  49  U.  S.  (L.  ed.)  577;  Zart- 
man  v.  Waterloo  First  Nat.  Bank,  (1910) 
216  U.  S.  134,  30  S.  Ct.  368,  23  Am. 
Bankr.    Rep.    636,   affirming    (1907)    189 

X.  Y.  633,  82  N.  E.  11*26;  Watson  r. 
Merrill,  (C.  C.  A.  8th  Cir.  1905)  136 
Fed.  369,  14  Am.  Bankr.  Rep.  454;  In 
re  Wright,  (W.  D.  N.  Y.  1907)  151  Fed. 
361,  18  Am.  Bankr.  Rep.  199,  affirmed 
(C.  C.  A.  2d  Cir.  1907)  157  Fed.  644; 
In  r0  Spitzel,  (E.  D.  N.  Y.  1909)  168 
Fed.  166,  21  Am.  Bankr.  Rep.  729;  Frank- 
lin V.  Stoughton  Wagon  Co.,  (C.  C.  A.  8th 
Cir.  1909)  168  Fed.  857,  22  Am.  Bankr. 
Rep.  63;  In  re  Boschelli,  (M.  D.  Pa. 
1910)   183  Fed.  864. 

Assumption  of  executory  contracts  op- 
tional with  trustee. —  The  effect  of  tho 
adjudication  is  to  transfer  to  the  trustee 
all  the  property  of  the  bankrupt  except 
his  executory  contracts,  and  to  vest  m 
the  trustee  the  option  to  assume  or  to 
renounce  these.  It  is  the  assignment  of  the 
property  of  the  bankrupt  to  the  trustee 
by  operation  of  law.  It  neither  releases 
nor  absolves  the  debtor  from  any  of  hip 
contracts  or  obligations,  but,  like  any 
other  assignment  of  properly  by  an  ob- 
ligor, leaves  liim  bound  by  his  agree- 
ments and  subject  to  the  liabilities  he  has 
incurred.  Watson  r.  Merrill,  (C.  C.  A. 
8th  Cir.  1905)  136  Fed.  359,  14  Am. 
Bankr.  Rep.  454. 

If  the  trustees  elect  to  assume  a  con- 
tr€tot,    they    take   it    cum    onere,    as    th<' 
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bankrupt  held  it,  sikbject  to  all  of  its  pro- 
visions and  conditions;  and  any  valid 
modification  of  a  written  contract  which 
may  have  been  made  by  the  bankrupt  be- 
fore adjudication,  whether  oral  or  in  writ- 
ing, and  whether  known  or  unknown  to 
the  trustees,  will  be  binding  upon  them. 
Atchison,  etc.,  R.  Co.  v.  Hurley,  (C.  C. 
A  8th  Cir.  1907)  153  Fed.  503,  18  Am. 
Bankr.  Rep.  396. 

Assignment  of  money  to  become  due 
under  a  contract  is  binding  on  trustee. — 
Where  a  party  to  a  contract  assigned  to 
liis  creditor  the  money  to  become  due  un- 
der the  contract,  and  the  party's  re- 
ceiver and  trustee  in  bankruptcy  carried 
out  the  contract,  it  was  held  that  the 
money  becoming  due  must  be  used  to 
discharge  the  debt  -  due  the  creditor, 
though  on  the  failure  of  the  receiver  and 
trustee  to  complete  the  contract  there 
would  have  been  no  money  to  which  the 
assignment  could  apply.  In  re  De  Long 
Furniture  Co.,  (E.  D.  Pa.  1911)  188 
Fed.  686. 

Contract  vesting  title  in  bankrupt. — 
Where  certain  agency  contracts  appointed 
the  bankrupt  agent  ^or  the  sale  of  manu- 
facturers' furniture  and  carpets  for  a  cer- 
tain period,  the  contract  providing  that 
the  bankrupt  on  final  termination  of  the 
agreement  agreed  "  to  buy  and  pay  for 
at  the  then  current  prices,  and  on  the 
regular  terms,  such  goods  as  may  be 
then  on  hand,"  it  was  held  that  the  con- 
tract was  not  executory  as  to  the  goods 
remaining  at  the  termination  of  the  con- 
tract, but,  as  to  such  goods,  constituted  a 
sale,  8o  that  the  title  to  the  goods  so 
remaining  passed  to  the  bankrupt's  trus- 
tee. Parlett  r.  Blake,  (C.  C.  A.  8th  Cir. 
1911)    188  Fed.  200. 

The  interest  of  an  insurance  agent  in 
a  contract  for  renewal  premiums  on  poli- 
cies previously  written  has  been  held  to 
be  property  capable  of  transfer  which 
passes  to  his  trustee  in  bankruptcy,  sub- 
ject to  the  terms  of  the  contract  under 
which  such  interest  was  earned.  In  re 
Wright,  (C.  C.  A.  2d  Cir.  1907)  157 
Fed.  544. 

The  trustee  cannot  take  advantage  of 
a  mistake  made  by  the  bankrupt  when 
reducing  to  writing  a  contract  made  by 
him;  and  such  mistake  is  not  an  asset 
ill  the  hands  of  the  trustee,  nor  does 
the  bankruptcy  bar  the  reformation  of 
the  contract  because  of  it.  Zartman  v. 
Waterloo  First  Nat.  Bank,  (1910)  216 
U.  S.  134,  30  S.  Ct.  368,  23  Am.  Bankr. 
Rep.  635,  aifirming  (1907)  189  N.  Y.  533, 
82   N.   E.   il26. 

Where  a  bankrupt  contractor  was  en- 
titled to  a  mechanic's  lien  at  the  date  of 
his  adjudication  in  bankruptcy,  such 
right  cannot  be  enforced  by  the  trustee 
in  a  court  of  bankruptcy,  but  must  be 
enforced  in  the  state  courts,  unless  the 
adverse  parties  consent  to  be  sued  in  the 
United  States  Circuit  Court.    In  re  Gris- 


ler,  (C.  C.  A.  2d  Cir.  1905)   136  Fed.  764, 
13  Am.  Bankr.  Rep.  508. 

A  paid-up  life  insurance  policy  vests  in 
the  trustee  to  the  extent  of  the  bank- 
rupt's interest  therein.  In  re  Schaeffer, 
(N.  D.  Ohio  1910)   189  ^ed.  187. 

An  endowment  policy  assigned  by  a 
bankrupt  to  his  wife  before  his  adjudica- 
tion in  bankruptcy  held  not  to  pass  to  a 
trustee  in  bankruptcy  by  virtue  of  a  state 
statute  making  such  a  policy  when  trans- 
ferred to  the  wife  inure  to  her  separate 
use  and  benefit.  Eldredge  v.  Mutual  Life 
Ins.  Co.  of  New  York,  (1914)  217  Maes. 
444,    105   N.   E.   361. 

Fire  insurance  policy. —  The  interest  of 
the  bankrupt  in  a  policy  of  fire  insurance 
vests  in  his  trustee,  on  his  appointment, 
by  operation  of  law,  and  in  case  of  loss 
the  trustee  may  recover.  Fuller  v.  New 
York  F.  Ins.  Co.,  (1903)  184  Mass.  12,  67 
N.  E.  879.  See  also  In  re  Hamilton,  (W. 
D.  Ark.  1900)  102  Fed.  683;  Gordon  f>. 
Mechanics',  etc.,  Ins.  Co.,  (1907)  120  La. 
441,  14  Ann.  Cas.  886,  45  So.  384. 

The  mere  adjudication  as  a  bankrupt 
of  the  insured  in  a  fire  insurance  policy 
does  not  work  a  forfeiture  of  the  policy 
under  a  clause  providing  in  effect  that 
the  policy  shall  become  void  upon  any 
sale  or  transfer  of  the  property.  Fuller 
V.  New  York  F.  Ins.  Co.,  (1903)  184 
Mass.  12,  67  N.  E.  879;  Fuller  v.  Jame- 
son, (1904)  98  App.  Div.  53,  90  N.  Y.  S. 
456,  affirmed  (1906)  184  N.  Y.  605,  77 
X.  E.   1187. 

According  to  the  weight  of  authority, 
jf  in  the  bankruptcy  proceeding  a  receiver 
has  been  appointed,  but  no  trustee  has 
been  appointed,  at  the  time  of  the  fire, 
such  a  policy  still  remains  in  force.  Gor- 
don 17.  Mechanics',  etc.,  Ins.  Co.,  (1907) 
120  La.  441,  46  So.  384,  124  A.  S.  R. 
434.  14  Ann.  Cas.  886,  15  L.  R.  A.  (N.  S.) 
827;  Fuller  v.  New  York  Fire  Ins.  Co., 
(1903)  184  Mass.  12,  67  N.  E.  879; 
Southern  Pants  Co.  i?.  Rochester  German 
Ins.  Co..  159  N.  C.  78,  74  S.  E.  812: 
Marcello  v.  Concordia  F.  Ins.  Co..  234  Pa. 
St.  31,  82  Atl.  1090,  39  L.  R.  A.  (N.  S.) 
366;  Smith  r.  Security  Mut.  Fire  Ins.  Co., 
(1912)  29  S.  D.  328,  137  N.  W.  46,  Ann. 
Cas.  1914D  930  {ohiier^.  See  also  Roper 
r.  National  F.  Ins.  Co.,  161  N.  C.  151, 
76  S.  E.  869. 

Compare  Bronson  V.  New  York  F.  Ins. 
Co.,  (1908)  64  W.  Va.  494,  63  S.  E.  283, 
wherein  it  was  held  that  the  appointment 
of  a  receiver  in  bankruptcy  proceedings 
avoided  a  policy  providing  in  effect  that 
the  policy  should  become  void  if  any 
change  took  place  in  the  interest,  title,  or 
posf?es8ion  of  the  subject  insured,  whether 
by  legal  process  or  judgment,  or  by  the 
voluntary  act  of  the  assured,  or  otherwise, 
or  if  the  policy  was  assigned  before  loss. 
The  court  said:  "  The  sole  question  here 
is  whether  the  change  of  poHsession  into 
the  hands  of  the  said  receivers  avoids^  the 
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policy,  and  bars  recovery  because  of  the 
clause  in  the  policy  above  quoted.  We 
think  no  recovery  can  be  had  upon  it. 
By  the  appointment  of  the  receiver  and 
liis  taking  actual  possession  of  the  prop- 
erty, the  distilling  company,  which  was  in 
possession  when  the  policy  issued,  was 
deprived  of  the  possession.  When  an  in- 
surance company  insures  property  for  one 
person,  it  has  inquired  into  his  careful- 
ness and  character,  and  it  trusts  him  to 
provide  for  the  safety  of  his  own  property 
while  he  has  it  in  possession;  but  it  does 
not  trust  everybody  into  whose  hands  it 
may  come,  whether  he  be  receiver  or  not. 
The  very  thing  against  which  that  policy 
provided  had  taken  place  before  the  fire  — 
a  total  change  of  possession.  The  distill* 
ing  company  no  longer  guarded  the  prop- 
erty. It  was  in  the  hands  of  one  not 
moved  by  the  same  interest  to  care  for 
the  property  as  would  be  the  distilling 
company  when  solvent  and  operating.  Its 
interest  had  practically  ceased." 

As  soon,  however,  as  a  trustee  is  ap- 
pointed in  bankruptcy  proceedings  and  by 
qualitication  acquires  the  property  of  the 
insured,  any  fire  insurance  policies  pro- 
viding that  upon  the  sale  or  transfer  of 
the  property  or  any  interest  therein,  or 
a  change  in  the  possession  thereof,  they 
shall  become  void  are  at  once  forfeited 
and  no  liability  attaches  to  the  insurance 
companies  in  case  the  property  is  there- 
after  destroyed.  This  rule  has  been 
applied  where  the  bankruptcy  was  invol- 
untary. Perry  v.  Lorillard  F.  Ins.  Co., 
61  X.  Y.  214,  19  Am.  Rep.  272;  Smith  t?. 
Security  Mut.  Fire  Ins.  Co.,  (1912)  29 
S.  D.  328,  137  N.  W.  46,  Ann.  Cas.  1914D 
930.  See  also  In  re  Hamilton,  102  Fed. 
683.  The  rule  has  likewise  been  applied 
where  the  bankruptcy  proceedings  were 
voluntary.  In  re  M.  J.  Kibbler  Mach. 
Supply  Co.,  (W.  D.  X.  Y.  1912)  192  Fed. 
741;  Adams  v.  Rockingham  Mut.  F.  Ins. 
Co.,  29  Me.  292;  Xew  Kensington  Lumber 
Co.  t?.  German  Ins.  Co.,  35  Pa.  Super.  Ct. 
32.  In  the  case  last  cited  it  appeared 
that  the  plaintiff  was  a  contractor,  and 
had  a  claim  against  the  owner  of  a  house 
that  he  was  constructing.  The  plaintiff, 
without  the  knowledge  of  the  owner,  se- 
cured insurance  from  the  defendant  in  the 
name  of  the  owner,  loss,  if  any,  payable 
to  the  plaintiff  as  its  interest  might  ap- 
pear. Within  a  few  hours  after  the  in- 
surance was  secured  the  owner  of  the 
house  filed  a  petition  in  bankruptcy  and 
a  trustee  of  the  estate  was  appointed. 
Thereafter  the  property  was  destroyed. 
Tlie  court  held  that  the  policy  became 
void  upon  the  appointment  of  a  trustee  in 
bankruptcy,  notwithstanding  the  fact  that 
the  whole  transaction  was  for  the  benefit 
of   the   plaintiff. 

Although  under  a  condition  in  a  fire 
insurance  policy  that  the  policy  shall  not 
be  assigned  without  the  consent  of  the 
insurers,  the  appointment  of  a  trustee  in 


bankruptcy  of  the  insured  will  operate  to 
make  the  policy  void  as  to  future  losses, 
such  appointment  does  ifot  render  void 
matured  obligations  for  losses  occurring 
after  the  adjudication  and  before  the  ap- 
pointment of  the  trustee.  Fuller  v.  New 
York  F.  Ins.  Co.,  184  Mass.  12,  67  N.  E. 
879. 

Under  the  Bankruptcy  Act  of  1867  the 
register  in  involuntary  cases  made  the 
assignment,  and  it  was  held  that  the  bank- 
ruptcy of  the  insured  and  the  appointment 
of  an  assignee  did  not  work  a  forfeiture 
of  a  policy  prohibiting  a  sale  or  transfer 
of  the  property.  Starkweather  I?.  Cleve- 
land Ins.  Co.,  2  Abb.  67,  22  Fed.  Cas.  No. 
13,308,  wherein  the  court  said:  "The 
control  of  the  property,  merely  and  solely 
by  the  judgment  of  the  court,  is  taken 
from  him  and  vested  in  the  assignee,  who 
has  merely  the  power  to  do  what  the 
general  as  well  as  the  Bankrupt  Law 
requires,  namely,  to  appropriate  the  bank- 
rupt's property  to  the  payment  of  his 
debts.  In  other  words,  that  the  assignee 
is  a  mere  agent  of  the  debtor  to  use  his 
property  in  the  payment  of  his  debts.  It 
therefore  follows  from  this  that  the 
bankrupt  remains  as  much  interested  in 
watching  over  and  guarding  the  insured 
property  after  as  before  bankruptcy,  and 
that  the  assignee  does  not  acquire  such 
an  interest  in  the  policy,  nor  in  the  in- 
sured property,  as  to  work  the  forfeiture 
contemplated  by  the  clauses  in  question." 

Proceedings  in  bankruptcy,  and  the  as- 
signment or  transfer  made  by  the  bank- 
rupt to  his  trustee  will  not  avoid  a  fire 
insurance  policy  on  chattels,  which  is 
made  payable  to  a  chattel  mortgagee  as 
his  interest  may  appear.  As  the  whole 
legal  title  to  the  chattels  is  vested  in  the 
mortgagee  conditionally,  leaving  no  such 
interest  in  the  bankrupt  as  will  pass  to 
the  trustee  under  the  deed  of  assignment, 
the  assignment  by  the  mortgagor  to  the 
trustee  really  works  no -change  in  the  title 
or  possession  of  the  chattel.  Appleton 
Iron  Co.  V.  British  America  Assur.  Co., 
48  Wis.  23,  1  N.  W.  9,  50  N.  W.  1100. 

X.  Licenses. 

Liquor  license. —  The  general  rule  is 
that  a  liquor  license  is  an  asset  of  a 
licensed  bankrupt's  estate  which,  upon 
compliance  with  the  law  of  the  state,  may 
be  reduced  to  money  by  his  trustee  in 
bankruptcv.  /n  re  Brodbine,  (D.  C.  Mass. 
1899)  93  Fed.  643,  2  Am.  Bankr.  Rep.  53; 
In  re  Fisher,  (D.  C.  Mass.  1899)  98  Fed. 
89,  3  Am.  Bankr.  Rep.  406,  affirmed  (C. 
C.  A.  Ist  Cir.  1900)  103  Fed.  860,  4  Am. 
Bankr.  Rep.  646;  In  re  Becker,  (K.  D. 
Pa.  1899)  98  Fed.  407,  3  Am.  Bankr.  Rep. 
412;  In  re  Olewine,  (M.  D.  Pa.  1903) 
125  Fed.  840,  11  Am.  Bankr.  Rep.  40; 
In  re  Baumblatt,  (E.  D.  Pa.  1907)  153 
Fed.  485,  19  Am.  Bankr.  Rep.  600;  In  re 
Wiesel,    (E.  D.  Pa.   1909)    173  Fed.  718, 
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23  Am.  Bankr.  Rep.  59;  In  re  May,  (D. 
C.  Minn  1900)  5  Am.  Bankr.  Rep.  1;  In 
re  Benz,  (C.  C.  A.  3d  Cir.  1914)  218  Fed. 
60,  wherein  the  court  said:  "It  is  true 
that  a  lien  cannot  be  obtained  by  issu- 
ing execution  against  a  license  to  sell 
liquor;  but  a  license  is  nevertheless  a 
valuable  species  of  property,  which  may 
be  sold  in  bankruptcy."  But  in  Georgia 
it  has  been  held  that  a  liquor  license 
duly  granted  to  the  bankrupt  by  the  city 
of  Brunswick  is  not  property  which  passes 
to  his  trustee  in  bankruptcy.  Matter  of 
Keller,  (D.  C.  Ga.  190G)  16  Am.  Bankr. 
Rep.  727. 

Even  though,  under  the  state  law,  the 
license  itself  cannot  actually  be  sold, 
nevertheless  the  trustee  mav  sell  the  lease 
of  the  licensed  premises  and  the  fixtures, 
etc.,  conditioned  on  the  transfer  of  tlie 
license  by  the  court.  Snvder  v.  Bougher, 
(1906)  16  Am.  Bankr.  Kep.  792,  214  Pa. 
St.  453,  63   Atl.  893. 

The  bankrupt  will  be  required  to  exe- 
cute any  instruments  necessary  for  the 
purpose  of  effectuating  tlie  sale  of  a  li- 
cense made  by  his  trustee.  In  re  Fisher, 
(D.  C.  Mass.  1899)  98  Fed.  89,  3  Am. 
Bankr.  Rep.  406,  affirmed  (C.  C.  A.  1st 
Cir.  1900)  103  Fed.  860.  4  Am.  Bankr. 
Rep.  646;  In  re  Becker,  (E.  D.  Pa.  1809) 
98  Fed.  407,  3  Am.  Bankr.  Rep.  412; 
In  re  Emrich,  (VV.  D.  Pa.  1900)  101  Fed. 
231,  4  Am.  Bankr.  Rep.  89;  In  re  Wiesel, 
(E.  D.  Pa.  1909)  173  Fed.  718,  23  Am. 
Bankr.  Rep.  69. 

A  bankrupt  will  not  be  compelled  to 
assist  the  trustee  in  disposing  of  his 
liquor  license  for  the  benefit  of  the  es- 
tate, when  it  does  not  appear  tliat  it  was 
the  practice  of  the  licensing  board  either 
to  issue  a  new  license  in  place  of  the  one 
surrendered  or  having  done  so,  to  grant 
a  refund,  or  that  the  surrender  will  bene- 
fit the  estate.  That  the  estate  might 
possibly  be  benefited  by  a  surrender  of 
the  license  is  not  enough.  In  re  Beahn, 
(D.  C.  Mass.  1912)   212  Fed.  762. 

Where  the  assignment  of  a  liquor  license 
is  void  under  the  state  laic^  the  assignee 
thereof  can  have  no  claim  as  against  the 
assignor's  trustee  in  bankruptcy,  either 
for  the  license  or  the  proceeds  thereof. 
In  re  Flaherty,  (E.  D.  Va.  1911)  184 
Fed.  962.  And  see  to  tlie  same  effect  In 
re  McArdle,  (D.  C.  Mass.  1903)  126  Fed. 
442.  11   Am.  Bankr.  Rep.  358. 

The  right  to  renew  a  liquor  license  does 
not  pass  to  a  trustee  as  assets  of  the 
estate.  In  re  Doyle,  ( E.  D.  Pa.  1913)  205 
Fed.  543,  wherein  the  court  said:  "The 
question  is  whether,  the  petition  for  re- 
newal of  the  license  having  been  filed  after 
the  adjudication  in  bankruptcy,  the  license 
granted  upon  that  petition  is  after-ac- 
quired property,  which  does  not  pass  as 
part  of  the  bankrupt  estate.  Judge  Hol- 
land decided  in  the  case  of  Wiesel  & 
Knaup,  (E.  D.  Pa.  1909)  23  Am.  Bankr. 
Rep.  69,  173  Fed.  718,  that  the  right  of 


a  bankrupt  to  apply  for  renewal  of  his  li- 
cense is  an  asset  which  passes  to  his  trus- 
tee, and  that,  where  the  application  was 
filed  prior  to  adjudication,  the  rights  un- 
der auch  application  passed  to  the  trus- 
tee in  bankruptcy.  I  think  the  case  at  bar 
may  be  readily  distinguished  from  that 
case.  At  the  time  of  adjudication  no  ap- 
plication for  renewal  of  the  license  had 
been  filed.  Applications  of  the  receiver, 
the  purchaser,  and  the  bankrupt  were  sub- 
sequently filed,  and  a  license  for  the  year 
beginning  June  1,  1913,  was,  upon  consid- 
eration of  petitions  of  all  parties,  granted 
by  the  court  of  quarter  sessions  to  the 
bankrupt.  If  the  right  to  apply  for  a 
license  had  matured  by  the  filing  of  an  ap- 
plication prior  to  adjudication,  the  case 
would  come  within  the  rule  in  the  case  of 
Wiesel  &■  Knaup,  supra.  In  Buck's  Estate, 
185  Pa.  St.  57,  39  Atl.  821,  64  Am.  St. 
Rep.  816,  it  was  held  by  Mr.  Chief  Jus- 
tice Fell  that  a  license  to  sell  liquor  is  -a 
personal  privilege,  which  at  the  death  of 
the  licensee  does  not  go  to  his  representa- 
tives, and  is  not  an  asset  of  his  estate. 
And  in  Whitlock's  License,  39  Pa.  Super. 
Ct.  34,  distinguish(*d  by  Judge  Holland 
from  the  Wiesel  case,  it  was  held  that 
a  liquor  license  grant(»d  to  a  person  after 
he  h«d  bc»en  adjudicated  a  bankrupt  be- 
longs to  him  personally,  and  not  to  his 
receiver  in  bankruptcy,  and  that  the  re- 
ceiver has  no  right  to  sell  such  license  as 
an  asset  of  the  bankrupt's  estate.  In  the 
present  case  the  receiver,  after  adjudica- 
tion, applied  for  a  renewal  of  the  license, 
which  application  was  refused  by  the  quar- 
ter sessions  court.  \Miatever  inchoate 
rights  existed  prior  to  the  adjudication 
and  passed  out  of  the  bankrupt  at  the 
time  of  his  adjudication  were  in  the  na- 
ture of  a  personal  privilege.  H  the  li- 
cense court  had  seen  fit  to  confer  this  priv- 
ilege upon  the  receiver  of  the  bankrupt 
estate,  it  would  have  been  within  its  dis- 
cretion to  do  so.  The  action  of  the  court 
of  quarter  sessions  in  granting  the  license 
to  the  bankrupt  vested  the  personal  priv- 
ilege arising  under  the  license  in  the  bank- 
rupt as  of  the  time  the  license  was 
granted.  Questions  affecting  title  to  prop- 
ertv  which  is  created  under  a  state  statute 
must  be  construed  in  accordance  with  the 
rules  of  property  established  by  the  de- 
cisions of  the  state  courts.  Smith  Type- 
writer Co.  V.  Alleman,  199  Fed.  1,  117  C. 
C.  A.  577;  Burgess  v.  Seligman,  107  U.  S. 
20,  2  Sup.  Ct.  10,  27  L.  ed.  359.  The  con- 
clusion is  inevitable  to  my  mind  that,  un- 
der the  rule  of  property  established  by  the 
decisions  of  the  state  courts,  the  property 
in  the  license  vested  in  the  bankrupt,  and 
it  was,  therefore,  after-acquired  property, 
and  belongs  to  the  licensee,  and  is  no  part 
of  the  bankrupt  estate." 

A  license  to  occupy  a  stall  in  a  dty 
market  is  property  which  passes  from  a 
bankrupt  licensee  to  his  trustees;  and  the 
bankrupt  may  be  ordered  by  the  court  of 
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bankruptcy  to  transfer  the  license  to  the 
trustee,  and  to  make  the  necessary  and 
customary  application  to  the  proper  au- 
thorities for  uie  reissue  of  the  license  to 
the  trustee  or  his  vendee.  In  re  Emrich, 
(1900)  101  Fed.  231.  See  also  Matter  of 
Gallagher,  (1879)  16  Blatchf.  (U.S.)  410. 

XI.  EfFBOT    QOr    COMMIlfGLIKO    Pbofbret. 

When  identity  is  lost. —  Where  the 
money  or  other  property  of  third  persons 
is  so  far  commingled  with  that  of  the 
bankrupt  as  to  lose  its  identity  as  a  sep- 
arate fund  or  chattel,  the  owner  will  not 
be  entitled  to  a  preferential  claim  for  the 
value  thereof  as  against  the  general  cred- 
itors represented  by  the  trustee,  excepting 
where  it  is  shown  that  the  result  is  a  net 
gain  to  the  bankrupt's  estate.  In  re  Rich- 
ard, (E.  D.  Tenn.  1900)  104  Fed.  792;  In 
re  Kurti:,  (E.  D.  Pa.  1903)  125  Fed.  992, 
11  Am.  Bankr.  Rep.  129;  John  Deere  Plow 
Co.  V.  McDavid,  (C.  C.  A.  8th  Cir.  1905) 
137  Fed.  802,  14  Am.  Bankr.  Rep.  653; 
Erie  R.  CiJo.  v.  Dial,  (C.  C.  A.  6th  Cir. 
1905)  140  Fed.  689,  15  Am.  Bankr.  Rep. 
559;. In  re  Keamev,  (E.  D.  Pa.  1909)  167 
Fed.  995,  21  Am.  Bankr.  Rep.  721;  Ritchie 
County  Bank  v.  McFarland,  (C.  C.  A.  4th 
Cir.  1910)  183  Fed.  715;  In  re  Lindsley, 
(W.  D.  Mich.  1910)  185  Fed.  684,  foUoto- 
ing  Crawford  County  t?.  Strawn,  (6th  Cir. 
1907)  157  Fed.  49,  84  C.  C.  A.  553;  In  re 
Larkin,  (D.  C.  S.  D.  1912)  202  Fed.  572; 
Baltimore  Merchants'  Nat.  Bank  t?.  Corr, 
(C.  C.  A.  4th  Cir.  1916)  221  Fed.  419; 
In  re  Swift,  (D.  C.  Mass.  1901)  6  Am. 
Bankr.  Rep.  232;  Zartman  V,  Waterloo 
First  Nat.  Bank,  (1907)  19  Am.  Bankr. 
Rep.  27,  189  N.  Y.  267,  82  N.  E.  127. 

The  court  will  go  no  farther  than  to 
give  a  lien  when  the  facts  are  that  there 
remain  in  the  estate  specific  funds  or  prop- 
erty which  have  increased  the  assets  of 
the  estate,  and  which  represent  the  pro- 
ceeds of  the  specific  property  intrusted  to 
the  bankrupt.  In  re  J.  M.  Acheson  Co., 
(C.  C.  A.  9th  Cir.  1909)  170  Fed.  427,  22 
Am.  Bankr.  Rep.  338. 

Thus  it  has  been  held  that  where  cotton 
was  by  mistake  delivered  to  factors  to 
whom  it  was  not  consigned,  and  by  mis- 
take of  a  warehouseman  it  was  sold,  and 
the  proceeds  deposited  in  bank  to  the  fac- 
tors' account,  and  subsequently,  on  the 
bankruptcy  of  the  factors,  a  balance 
greater  than  the  amount  of  the  cotton 
passed  from  the  bank  to  the  bankrupt  es- 
tate, the  owner  of  the  cotton  was  entitled 
to  the  value  thereof.  In  re  Woods,  ( S.  D. 
Qa.  1903)  121  Fed.  699,  9  Am.  Bankr. 
Rep.  615. 

In  Smith  t?.  Au  Gres  Tp.,  (0.  C.  A.  6th 
Cir.  1906)  150  Fed.  257,  17  Am.  Bankr. 
Rep.  745,  it  appears  that  a  bankrupt,  who 
was  a  township  trustee,  used  the  town- 
ship's money  with  which  to  purchase  goods 
for  sale  in  his  business  as  a  merchant,  and 
to  mingled  the  goods  that  it  was  impos- 


sible to  distinguish  them  from  the  rest  of 
his  stock,  and  it' was  held  that  the  town- 
ship was  entitled  at  least  to  an  equitable 
Hen  on  the  proceeds  of  a  sale  of  the  entire 
stock  by  the  bankrupt's  trustee  for  the 
amount  so  appropriated ;  the  general  cred- 
itors of  the  bankrupt  being  entitled  only 
to  share  in  the  residue,  if  any. 

In  In  re  City  Bank,  (W.  D.  Mich.  1910) 
186  Fed.  250,  it  appears  that  prior  to  its 
adjudication  as  a  bankrupt,  the  "  D  "  bank 
collected  a  check  payable  to  the  "C" 
bank,  the  proceeds  of  which  were  mingled 
with  the  general  fimds,  and  the  latter  drew 
on  the  New  York  correspondent  of  the 
"D"  bank  for  the  amount,  which  it  re- 
fused to  pay,  though  it  had  sufficient  funds 
which  were  subsequently  transmitted  to 
the  trustee;  and  it  was  held  that  the  payee 
of  the  check  was  entitled  to  a  preferential 
lien  for  the  amount  thereof. 

When  property  traceable. —  But  if  the 
owner  can  identify  and  trace  the  property 
claimed,  or  the  proceeds  thereof,  he  will  h^ 
entitled  to  recover  it  from  the  trustee. 
In  re  Taft,  (C.  C.  A.  6th  Cir.  1904)  133 
Fed.  511,  13  Am.  Bankr.  Rep.  417;  In  re 
Coflin,  (C.  C.  A.  2d  Cir.  1907)  152  Fed. 
381,  18  Am.  Bankr.  Rep.  127,  reversing 
(D.  C.  Conn.  1906)  146  Fed.  181,  16  Am. 
Bankr.  Rep.  682;  In  re  Northrup,  (N.  D. 
N.  Y.  1907)  152  Fed.  763;  In  re  City  Bank, 
(W.  D.  Mich.  1910)  186  Fed.  250. 

Officers  of  one  corporation  owning  stock 
of  another. —  Where  a  bankrupt  corpora- 
tion had  organized  another  corporation  to 
develop  oil  and  gas  wells  to  furnish  the 
bankrupt  corporation  with  fuel  to  operate 
its  business,  and  the  officers  of  the  bank- 
rupt owned  all  the  stock  of  the  oil  com- 
pany, and  used  it  as  a  mere  agent  of  the 
bankrupt,  and  not  as  engaged  in  a  sepa- 
rate business,  they  were  properly  required 
to  surrender  the  capital  stock  thereof  to 
the  bankrupt's  receiver.  In  re  Muncie 
Pulp  Co.,  (C.  C.  A.  2d  Cir.  1905)  139  Fed. 
546,  14  Am.  Bankr.  Rep.  70. 

Expenditure  of  trust  fund  by  bankrupt 
not  presumed. —  Where  the  bankrupt  de- 
posited the  money  of  other  persons  with 
his  own  and,  after  filing  the  petition,  he 
expended  from  such  accoimt,  for  his  pri- 
vate purposes,  the  sum  of  $270,  it  will  be 
presumed  that  the  amount  so  expended 
was  his  personal  money,  and  he  will  be 
required  to  pay  over  such  sum  to  his  trus- 
tee. In  re  Kurtz,  (E.  D.  Pa.  1903)  125 
Fed.  992,  11  Am.  Bankr.  Rep.  129.  See 
also  In  re  Richard,  (E.  D.  Tenn.  1900)  104 
Fed.  792. 

Burden  of  proof. — :The  burdm  of  show- 
ing that  his  property  has  been  wrongfully 
mingled  in  a  mass  of  the  property  of  the 
wrongdoer  is  upon  the  owner.  In  re  Stew- 
art, (N.  D.  N.  Y.  1910)  178  Fed.  463. 

But  if  the  owner  succeeds  in  making  the 
requisite  proof,  it  then  devolves  upon  the 
bankrupt  or  his  trustee  to  distinguish  be- 
tween what  if  his  and  that  of  the  cesim 
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<juv  trujit.  Smith  r.  An  Ores  Tp.,  (6th 
Cir.  1906)  150  Fed.  257,  80  C.  C.  A.  145, 
9  L.  R.  A.  (N.  S.)  876;  Smith  t\  Mot tley, 
(6th  Cir.  1906)   150  Fed.  266,  80  C.  C.  A. 


154;  In  re  J.  M.  Acheson  Co.,   (C.  C.  A. 
9th  Cir.  1909)  170  Fed.  427,  22  Am.  Haiikr. 
Rep.  338;   In  re  Stewart,    (N.  D.  N.   Y. 
1910)  178  Fed.  463. 


[Policy  of  insurance.]  Provided,  That  when  any  bankrupt  shall  have  any 
insurance  policy  which  has  a  cash  surrender  value  payable  to  himself,  his 
estate,  or  personal  representatives,  he  may,  within  thirty  days  after  the 
cash  surrender  value  has  been  ascertained  and  stated  to  the  trustee  by  the 
company  issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so  ascer- 
tained and  stated,  and  continue  to  hold,  own,  and  carry  such  policy  free 
from  the  claims  of  the  creditors  participating  in  the  distribution  of  his 
estate  under  the  bankruptcy  proceedings,  otherwise  the  policy  shall  pass  to 
the  trustee  as  assets ;  and  [  {1898)  30  Stat.  L.  566,] 


Policies  haying  surrender  or  other  value. 
—  Policies  of  inHurance  having  a  surren- 
der value  within  the  definition  given  in 
the  following  paragraph,  and  not  exempt 
under  the  law  of  the  state,  pass  to  the 
trustee  in  bankruptcy,  subject  to  the  right 
of  the  bankrupt  to  retain  it,  under  the 
provisions  of  t^e  statute,  by  paying  or  se- 
curing to  the  trustee  the  ascertained  value 
thereof.  liiscock  r.  Mertens,  (1907)  205 
U.  S.  202,  27  S.  Ct.  488,  51  U.  S.  (L.  ed.) 
771,  17  Am.  Bankr.  Rep.  484,  affirming 
(C.  C.  A.  2d  Cir.  1905)  142  Fed.  445,  16 
Am.  Bankr.  Rep.  701 ;  In  re  Lange,  (N.  D. 
la.  1899)  91  Fed.  361,  1  Am.  Bankr.  Rep. 
189;  In  re  Buelow,  (D.  C.  Wash.  1899)  98 
Fed.  86,  3  Am.  Bankr.  Rep.  389;  In  re 
Diack,  (S.  D.  N.  Y.  1900)  100  Fed.  770, 
3  Am.  Bankr.  Rep.  723;  In  re  Boardman, 
(D.  C.  Mass.  1900)  103  Fed.  783,  4  Am. 
Bankr.  Rep.  620;  In  re  Beckjer,  (N.  D. 
N.  Y.  1901)  106  Fed.  54,  5  Am.  Bankr. 
Rep.  438;  In  re  Slinghiff,  (D.  C.  Md.  1900) 
106  Fed.  154,  5  Am.  Bankr.  Rep.  76;  In  re 
WeHing,  (C.  C.  A.  7th  Cir.  1902)  113 
Fed.  189,  7  Am.  Bankr.  Rep.  340;  Gould 
r.  New  York  L.  Ins.  Co.,  (E.  D.  Ark. 
1904)  132  Fed.  927,  13  Am.  Bankr.  Rep. 
235;  In  re  Coleman,  (2d  Cir.  1905)  136 
Fed.  818,  69  C.  C.  A.  496,  14  Am.  Bankr. 
Rep.  461 ;  Clark  v.  Equitable  L.  Assur. 
Soc,  (E.  D.  Pa.  1906)  443  Fed.  175,  16 
Am.  Bankr.  Rep.  137;  In  re  Wolff,  (E.  D. 
N.  Y.  1908)  165  Fed.  984,  21  Am.  Bankr. 
Rep.  452;  In  re  Moore,  (E.  D.  Tenn.  1909) 
173  Fed.  679,  23  Am.  Bankr.  Rep.  109; 
In  re  White,  (2d  Cir.  1909)  174  Fed.  333, 
98  C.  C.  A.  205,  26  L.  R.  A.  (N.  S.)  451,  23 
Am.  Bankr.  Rep.  90;  In  re  Hettling,  (2d 
Cir.  1909)  175  Fed.  65;  99  C.  C.  A.  87,  23 
Am.  Bankr.  Rep.  161;  In  re  Orear,  (C.  C. 
A.  8th  Cir.  1910)  178  Fed.  632,  24  Am. 
Bankr.  Rep.  343;  In  re  Herr,  (M.  D.  Pa. 
1910)  182  Fed.  716;  Matter  of  Phelps, 
(W.  D.  N.  Y.  1905)  15  Am.  Bankr.  Rep. 
170;  In  re  Phillips,  (E.  D.  N.  Y.  1912) 
192  Fed.  1020;  Waldron  v.  Becker,  (Supm. 
Ct.  Tr.  T.  1900)  33  Misc.  (N.  Y.)   182. 

"  Cash  surrender  value."  —  Contrariety 
of  opinion  was  expressed  by  the  lower  fed- 
eral courtfl  aB  to  the  exact  meaning  of  the 


words  "  cash  surrender  value  "  as  employed 
in  the  proviso,  some  courts  holding  that 
they  mean  a  surrender  value  expressly 
stipulated  by  the  contract  of  insurance  to 
be  paid,  and  other  courts  holding  that  the 
words  embrace  policies  even  though  a  stip- 
ulation in  respect  to  surrender  value  is 
not  contained  therein,  where  the  policy 
possesses  a  cash  value  which  would  be 
recognized  by  the  insurer  on  tha  surrender 
of  the  policv.  See  Equitable  Life  Assur. 
Soc.  r.  Miller,  (1911)  185  Fed.  98,  107 
C.  C.  A.  316;  In  re  WTiite,  (1909)  174 
Fed.  333,  98  C.  C.  A,  205,  26  L.  R.  A.  (N. 
S.)  451;  In  re  Herr,  (1910)  182  Fed.  716; 
Van  Kirk  v.  Vermont  Slate  Co.,  (1905) 
140  Fed.  38;  In  re  Coleman,  (1905)  136 
Fed.  818,  69  C.  C.  A.  496;  In  re  WeUing, 
(1902)  113  Fed.  189,  51  C.  C.  A.  151; 
In  re  Boardman,  (1900)  103  Fed.  783; 
Pulsifer  v.  Hussey,  (19(J3)  97  Me.  434, 
54  Atl.  1076.  Because  the  latter  con- 
struction harmonizes  with  the  practice  un- 
der the  Bankruptcy  Act  of  1867  and  tends 
to  elucidate  and  carry  out  the  purposes 
contemplated  by  the  proviso,  it  has  been 
adopted  by  the  federal  Supreme  Court. 
Holden  t\  Stratton,  (1905)  198  U.  S.  202, 
25  S.  Ct.  666,  49  U.  S.  (L.  ed.)  1018;  His- 
cock  V.  Mertens,  (1907)  205  U.  S.  202,  27 
S.  Ct.  488,  51  U.  S.  (L.  ed.)  771,  17  Am. 
Bankr.  Rep.  483,  affirming  (C.  C.  A.  2d 
Cir.  1905)  142  Fed.  445,  16  Am.  Bankr. 
Rep.  701  (which  reversed  (1904)  131  Fed. 
972);  Burlingham  r.  Crouse,  (1913)  228 
U.  S.  459,  33  S.  Ct.  664,  57  U.  S.  (L.  ed.) 
920,  46  L.  R.  A.   (N.  S.)   148. 

The  fact  that  the  company  WiU  not  ac- 
cept the  surrender  of  a  policy  until  it  has 
lapsed,  and  that  it  had  not  lapsed  either 
when  the  petition  was  filed  or  when  the 
bankruptcy  was  adjudged,  does  not  prevent 
the  policy  from  having  a  cash  surrender 
value  within  the  meaning  of  the  policy. 
Hiscock  r.  Mertens,  205  U.  S.  202,  27  S.  Ct. 
488,  51  U.  S.   (L.  ed.)   771. 

Purpose  of  provision, —  It  was  not  the 
intent  of  Congress  in  the  enactment  of 
the  insurance  proviso  to  deprive  the  fam- 
ily of  a  debtor  of  the  protection  which  he 
may  have  secured  to  them  in  taking  out 


80C.  70  a  (5) 


BANKRUPTCY 


1197 


policies  for  their  benefit  payable  at  his 
death;  but  it  was  intended  to  prevent 
debtors  from  availing  themselves  of  the 
opportunity  of  making  investments  for 
their  own  benefit  in  the  form  of  endow- 
ment policies,  or  policies  payable  to  them- 
selves, and  holding  the  same,  while  seek- 
ing a  discharge  from  their  debts  through 
the  Bankrupt  Act.  In  re  Lange,  (X.  D. 
la.  1899)  91  Fed.  361,  1  Am.  Bankr.  Rep. 
189.  See  also  Hiscock  v,  Mertens,  (1907) 
205  U.  S.  202,  27  S.  Ct.  488,  51  U.  S. 
(L.  ed.)   771,  17  Am.  Bankr.  Rep.  483. 

Under  the  Bankruptcy  Act  of  1867 
''no  specific  provision  was  made  for  in- 
surance policies.  The  section  providing 
for  the  passing  of  the  assets  of  the  bank- 
rupt to  the  trustee  contained  the  broad 
language  of  *  all  the  estate,  real  and  per- 
sonal.' Under  this  statute  it  was  held 
in  In  re  McKinney,  (1883)  15  Fed.  535, 
that  the  insurance  upon  the  life  of  the 
bankrupt  vested  in  the  bankrupt  estate 
only  to  the  extent  of  its  cash  surrender 
value  at  the  time  of  the  filing  of  the  pe- 
tition." Burlingham  r.  Crouse,  (1913) 
228  U.  S.  469,  33  S.  Ct.  564,  57  U.  S.  (L. 
ed.)  920,  46  L.  R.  A.  (N.  S.)   148. 

In  England  a  policy  of  insurance  on  a 
bankrupt's  life  passes  to  the  trustee  in 
bankruptcy.  Thus  where  a  bankrupt  did 
not  disclose  the  existence  of  a  policy  of 
insurance  on  his  life  at  the  liquidation 
proceedings,  and  after  the  liquidation 
proceedings  were  closed  he  continued  to 
pay  premiums  on  the  policy  until  his 
death,  it  was  held  that  the  official  re- 
ceiver who  represented  the  trustee  was 
entitled  to  the  proceeds  of  the  policy  as 
against  the  personal  representatives  of 
the  insured.  Tapster  r.  Ward,  101  L.  T. 
(X.  S. )  503.  Likewise  where  a  bankrupt 
prior  to  his  discharge  took  out  a  life  in- 
surance policy,  and  died  a  few  days  after 
becoming  a  bankrupt  again,  it  was  held 
that  tlie  second  trustee  in  bankruptcy  was 
not  entitled  to  retain  from  the  first  trus- 
tee the  amount  of  the  premiums  the 
debtor  had  paid.  In  re  Phillips,  83  L.  J. 
K.  B.  1364,  [1914]  2  K.  B.  689,  110  L. 
T  X.  S.  939,  21  Manson  144,  58  Sol.  J. 
364.  Similarly,  where  a  policy  on  th# 
life  of  a  bankrupt  was  assigned  to  his 
wife  previous  to  bankruptcy  and  on  a 
lapse  of  the  policy  after  bankruptcy  cer- 
tain payments  were  made  by  the  insurer 
tc  the  bankrupt,  and  later  the  old  policy 
was  changed  to  one  of  a  different  nature, 
on  which  advances  were  made  to  the 
bankrupt's  wife,  it  was  held  that  the 
trustee  in  bankruptcy  was  entitled  to  the 
sums  paid  by  the  insurance  company  irre- 
spective of  any  notice  of  the  bankruptcy, 
but  that  the  trustee  was  not  entitled  to 
receive  the  policy  free  from  incumbrances 
if  the  payments  were  made  by  the  com- 
pany without  notice.  In  re  Shrager,  108 
h.  T.    (N.   S.)    346. 

Date    of    cash    surrender    value. —  The 
cash  surrender  value  of  a  policy  should 


be  ascertained  as  of  the  date  of  the  filing 
of  the  petition  in  bankruptcy.  Everett 
V  Judson,  (1913)  228  U.  S.  474.  33  S. 
Ct.  668,  57  U.  S.  (L.  ed.)  927,  46  L.  R. 
A.  (X.  S.)  154.  See  also  Andrews  v. 
Partridge,  (1913)  228  U.  S.  479,  33  S. 
Ct.  570,  57  U.  S.  (L.  ed.)  929,  reversing 
191  Fed.  325,  112  C.  C.  A.  69,  41  L.  R.  A. 
(X.  S.)  123,  on  another  point;  In  re 
Judson,  192  Fed.  834,  113  C.  C.  A.  158. 

The  bankrupt's  death  between  that 
time  and  the  date  of  the  adjudication  of 
bankruptcy  does  not  make  the  proceeds 
of  a  policy  over  and  above  its  cash  sur- 
render value  assets  in  the  hands  of  the 
trustee.  Everett  r.  Judson,  (1913)  228 
U.  S.  474,  33  S.  Ct.  568,  57  U.  S.  (L.  ed.) 
927,  46  L.  R.  A.   (X.  S.)    154. 

On  the  other  hand,  the  bankrupt's  right 
to  pay  or  secure  to  the  trustee  the  cash 
surrender  value  as  of  the  date  of  the 
filing  of  the  petition  is  not  extinguished 
by  the  bankrupt's  death  before  adjudica- 
tion, and  may  be  exercised  by  his  per- 
sonal representative.  Andrews  t*.  Part- 
ridge, (1913)  228  U.  S.  479,  33  S.  Ct.  570, 
57  U.  S.  (L.  ed.)  929,  reversing  (1911) 
191  Fed.  325,  112  C.  C.  A.  69,  41  L.  R.  A. 
(X.  S.)    123. 

The  'Moan  .value"  of  a  policy  is  not 
necessarilv  to  be  treated  as  a  cash  sur- 
render value.  In  re  Hammel,  (C.  C.  A. 
2d  Cir.  1915)  221  Fed.  56.  wherein  the 
policy  had  no  cash  surrender  value  either 
provided  for  on  its  face  or  established  by 
concession  and  practice  of  the  company. 
It  was  contended  that  it  had  a  "  loan 
value."  that  is,  under  its  provisions  the 
insured  might  borrow  of  the  company  a 
certain  sum  of  money  on  the  sole  security 
of  the  policy.  This  loan,  however,  would 
be  made  only  in  the  event  that  the  bene- 
ficiary consented  to  it  and  signed  the  note 
or  agreement  for  repayment  of  the  loan. 
The  court  said:  "  Xot  a  dollar  can  be 
obtained  on  this  policy  from  the  com- 
pany, unless  the  beneficiary  consents  and 
signs  the  loan  agreement.  That  bene- 
ficiary is  now  Berthar  llof mann.  Tlie  con- 
tention Is'that  the  insured  should,  under 
th!^  p^wer  reserved  in  the  contract  with 
the  insurance  company,  cancel  the  orig- 
inal designation  of  a  beneficiary,  and 
substitute  himself  or  his  estate,  should 
then  obtain  the  loan  from  the  company 
and  turn  it  over  to  the  trustee  —  possi- 
bly the  trustee,  if  the  designation  were 
changed  to  insured's  estate,  might  him- 
self obtain  the  amount  of  the  loan  from 
the  company  —  that  proposition  need  not 
be  passed  upon.  Twelve  years  ago  the 
bankrupt  took  out  this  policy  for  the 
benefit  of  his  wife,  so  as  to  secure  to  her 
three  thousand  dollars  in  the  event  of  his 
death.  This  was  a  laudable  and  proper 
thing  to  do;  public  policy  encourages  the 
making  of  such  provisions  for  an  uncer- 
tain future.  Tlie  policy  contains  a  clause 
authorizing  the  insured  to  chan<i-e  his 
beneficiary,    a    perfectly    proper    clause; 
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■he  might  predecease  him,  or  desert  him, 
or  become  unfaithful.  There  is  nothing 
to  suggest  any  such  reason  for  making  a 
change.  On  the  contrary,  the  presump- 
tion is  that  now,  when  he  is  a  bankrupt, 
and  his  death  in  the  near  future  would, 
except  for  this  insurance,  possibly  leave 
her  in  poverty,  he  would  not  voluntarily 
cancel  his  designation  of  her  as  the  bene- 
ficiary. It  cannot  be  assumed  that,  of 
his  own  motion,  he  would  take  away  from 
her  the  small  sum  w^hich  the  beneficial 
system  of  life  insurance  and  his  o^n  sav- 
ings during  twelve  years  have  made  it 
possible  to  secure  to  her  as  a  last  re- 
source, should  he  die  and  leave  nothing 
behind  him.  The  proposition  that  he 
should  be  constrained  against  his  will, 
by  an  order  enforceable  by  imprisonment 
in  the  event  of  disobedience,  to  deprive 
his  wife  of  her  present  interest  in  the 
policy,  to  make  himself  the  beneficiary, 
to  borrow  two-thirds  of  the  $3,000  from 
the  company,  and  turn  it  over  to  his 
creditors,  and  then  to  make  her  again 
the  beneficiary  of  the  remaining  third, 
seems  contrary  to  public  policy  and  to 
good  morals.  We  are  unwilling  to  give 
this  effect  to  the  statute." 

Loan  and  paid-up  value. —  Where  cer- 
tain insurance  policies  belonging  to  a 
bankrupt  had  no  cash  surrender  value, 
but  they  had  a  collateral  loan  value  and 
a  paid-up  insurance  value,  it  was  held 
that  they  had  an  inchoate  value  to  which 
the  bankrupt's  trustee  was  entitled  as 
property  which,  prior  to  the  filing  of  the 
petition,  the  bankrupt  could  have  trans- 
ferred. In  re  Coleman,  (C.  C.  A.  2d  Cir. 
1905)  136  Fed.  818,  14  Am.  Bankr.  Rep. 
461. 

Retention  of  policy  by  bankrupt  — 
Right  to  retain  policy  passes  to  bank- 
rupt's representatives. —  The  right  of  a 
bankrupt  to  retain  a  life  insurance  policy 
which  nas  a  cash  surrender  value,  on 
payment  of  such  value  to  the  trustee,  is 
not  affected  by  his  death  after  adjudica- 
tion, but  passes  to  his  legal  representa- 
tives. Van  Kirk  v.  Vermont  Slate  Co., 
(N.  D.  N.  Y.  1905)  140  Fed.  38,  15  Am. 
Bankr.  Rep.  239. 

After  the  payment  of  the  cash  sur- 
render value  of  a  policy,  or  where  there 
is  no  cash  surrender  value,  the  bankrupt 
may  be  entitled  to  hold,  own,  and  carry 
such  policy  free  from  the  claims  of  cred- 
itors. In  re  Josephson,  (S.  D.  Ga.  1903) 
121  Fed.  142,  1)  Am.  Bankr.  Rep.  608. 

The  investment  feature  of  so-called 
tontine  policies  of  life  insurance  does  not 
exclude  the  bankrupt  from  the  privilege 
of  redeeming  them  given  by  the  proviso 
to  section  70a  (5).  Hiscoek  v.  Mertens, 
(1907)  205  U.  S.  202,  27  S.  Ct.  488,  51 
U.  S.  (L.  ed.)  771. 

Policies  not  payable  to  bankrupt,  or 
his  estate  or  personal  representatives. — 
Section  70a  (5)  does  not  include  policies 
payable  to   the  wife  or  kindred   of   the 


assured,  but  only  applies  to  policies  pay- 
able to  the  assured,  or  his  estate,  or  his 
personal  representatives.  Pulsifer  v.  Hus- 
sey,  (1903)  9  Am.  Bankr.  Rep.  667,  97 
Me.  434,  54  Atl.  1076;  Allen  r.  Central 
Wisconsin  Trust  Co.,  (1910)  143  Wis. 
381,  127  N.  W.  1003,  139  A.  S.  R.  1107; 
In  re  Dreuil,  (E.  D.  La.  1915)  221  Fed. 
796. 

The  fact  that  a  paid-up  policy  payable 
to  the  wife  of  the  insured  shares  in  the 
annual  dividends  does  not  render  it  less 
purely  a  life  insurance  policy  in  which 
the  trustee  in  bankruptcy  takes  no  inter- 
est. Allen  V.  Central  Wisconsin  Trust 
Co.,  (1910)  143  Wis.  381,  127  N:  W. 
1003,  139  A.  S.  R.  1107. 

In  the  case  of  In  re  Jamison,  (E.  D. 
Pa.  1915)  222  Fed.  92,  the  court  held 
that  where  the  wife,  children  or  a  de- 
pendent relative  of  the  insured  has  been 
made  the  owner  of  a  policy,  within  the 
meaning  of  a  state  statute,  by  it  having 
been  taken  out  for  or  bona  fide  assigned 
to  them,  then  nothing  passed  to  the 
trustee. 

The  trustee  takes  no  title  in  life  insur- 
ance policies  wherein  the  bankrupt  ia 
named  as  a  beneficiary,  but  wherein  he  is 
not  the  contracting  party  with  the  com- 
pany, and  the  surrender  value  whereof 
would  not  be  pavable  to  him  or  his  es- 
tate. In  re  McDonnell,  (1900)  101  Fed. 
239. 

Policy  in  possession  of  wife  of  bank- 
rupt.—  \\^en  it  appeared  that  the  wife 
of  a  bankrupt  had  paid  oat  of  her  own 
earnings  several  premiums  of  a  life  in- 
surance policy  on  her  husband's  life,  and 
had  possession  of  the  policy,  it  was  held 
that  the  court  would  not,  on  the  applica- 
tion of  the  trustee  in  bankruptcy,  issue  a 
summary  order  requiring  the  bankrupt  to 
surriender  the  policy  to  the  trustee,  but, 
at  most,  would  only  recjuire  the  bank- 
rupt to  assign  in  writing  all  of  his 
rights  under  the  policy.  In  re  Loveland, 
(C.  C.  A.  1st  Cir.  1912)  200  Fed.  136. 

Vested  interest  under  policy  passes. — 
The  right  to  receive  at  a  certain  date  a 
specified  sum  of  money,  contingent  upon 
his  surviving  to  that  date,  is  a  vested 
right  of  property  existing  in  the  bank- 
rupt, which  passes  to  the  trustee.  It  is 
a  property  right  which  he  could  have 
transferred,  and  it  falls  within  the  com- 
prehensive language  of  section  70a,  which 
vests  title  in  the  trustee.  In  re  Welling, 
(C.  C.  A.  7th  Cir.  1902)  113  Fed.  189.  7 
Am.  Bankr.  Rep.  340;  Haskell  v.  Equi- 
table L.  Assur.  Soc,  181  Mass.  341,  63 
N.  E.  899.  In  In  re  SlinglufT,  106  Fed. 
154,  wherein  the  question  whether  a  ton- 
tine investment  policy  passed  to  the  trus- 
tee was  under  consideration,  Morris,  Dis- 
trict Judge,  said:  "A  policy  may  have  no 
surrender  value,  and  yet  have  a  very  large 
actual  value,  which  can  be  secured  to  the 
bankrupt's  creditors  without  in  any  man- 
ner affecting  the  contingent  interest  which 


Sec.  70  a  (6) 


BANKRUPTCY 


1199 


it  was  contemplated  should  be  secured  to 
the  beneficiaries.  ...  It  would  therefore 
seem  that  the  test  by  which  to  determine 
whether  a  trustee  shall  retain  such  a  pol- 
icy or  shall  deliver  it  to  the  beneficiary 
is  not  whether  the  policy  has  a  cash  sur- 
render value,  in  the  sense  that  by  its 
terms  or  by  practice  a  cash  payment  can 
be  obtained  from  the  companv  for  Hb  sur- 
render, but  whether  or  not  it  has  an  actual 
value  which  will  be  of  benefit  to  the  bank- 
rupt's creditors.  If  the  policy  is  a  '  paid- 
up  '  endowment  policy,  by  which  a  sum  is 
made  payable  to  the  bankrupt  at  a  fixed 
date,  all  that  the  trustee  would  need  to 
do  would  be  to  hold  the  policy  until  ma- 
turity, or,  if  the  bankrupt  died  before 
maturity,  then  to  hand  it  to  the  bene- 
ficiary." 

Partly  paid-up  life  insurance  poUoie$, 
with  the  usual  contingencies  and  provi- 
sions as  to  changing  the  beneficiaries  and 
as  to  surrendering  policies  and  receiving 
the  benefits  thereof,  are  assets  of  the  in- 
sured's estate  in  bankruptcy  to  which 
creditors  are  entitled.  In  re  Whelpley, 
(D.  C.  N.  ff.  1909)  169  Fed.  1019,  22  Am. 
Bankr.  Rep.  433. 

Effect  of  right  to  change  beneficiary. — 
A  policy  which  empowers  the  insured  to 
change  the  beneficiary  named  therein, 
witliout  the  latter's  concurrence  and  even 
against  his  will,  and  which  entitles  the 
insured  to  exercise  this  power  for  his  own 
benefit,  is  property  which  the  bankrupt 
"  could  by  any  means  have  transferred " 
within  the  meaning  of  section  70  of  the 
Bankruptcy  Act  and  which  therefore 
passes  to  the  trustee  imder  the  provisions 
of  that  section.  In  re  White,  174  Fed. 
333,  98  C.  C.  A.  206,  26  L.  R.  A.  (N.  S.) 
451;  Mutual  Ben.  Life  Ins.  Co.  i;.  Swett, 
(C.  C.  A.  6th  Cir.  1916)  222  Fed.  200; 
In  re  Hettling,  176  Fed.  66,  99  C.  C.  A. 
87;  In  re  Orear,  (1910)  178  Fed.  632, 
102  C.  C.  A.  78,  cUstinguiahing  Central 
Nat.  Bank  v.  Hume,  128  U.  S.  196,  9  S. 
Ct.  41,  32  U.  S.   (L.  ed.)   370 

In  the  case  of  In  re  Jamison,  (E.  D. 
Pa.  1916)  222  Fed.  92,  the  court  said: 
"  Where  there  has  been  merely  a  designa- 
tion of  a  beneficiary  to  receive  the  moneys 
payable  on  the  death  of  the  insured,  and 
this  designation  is  open  to  recall  or 
change  by  the  insured,  to  whom  also  be- 
longs the  right  to  cancel  or  surrender  the 
policy  there,  if  the  insured  be  bankrupt, 
the  surrender  value  of  the  policy  passes 
to  his  trustee." 

So  it  has  been  held  that  the  trustee 
is  entitled  under  section  70o  to  either 
the  policy  or  its  surrender  value,  where 
although  the  wife  of  the  bankrupt  is  the 
contingent  beneficiary  the  policy  is  under 
his  complete  control,  he  having  the  right 
to  change  the  situation  at  any  moment, 
and  realize  upon  it,  without  regard  to 
her,  either  giving  it  up  and  getting  the 
surrender  value,  or  continuing  it  with  a 
newly  designated  beneficiary,  just  as  he 


may  choose.  In  re  Herr,  (M.  D.  Pa. 
1010)  182  Fed.  716,  distinguishing  In  re 
Boons,  164  Fed.  494,  on  the  ground  that 
'  therein  the  right  to  change  the  beneficiary 
was  apparently  not  given;  In  re  Wolff, 
(E.  D.  N.  Y.  1908)  165  Fed.  984;  In  re 
Dolan,  (E.  D.  Pa.  1910)  182  Fed.  949. 
In  In  re  Herr,  supra,  the  court  said :  "  It 
is  true  that,  if  the  bankrupt  died  to-day,, 
the  money  due  on  the  policy  would  belong 
to  his  wife.  But  it  is  also  true  that  at 
once,  upon  the  discharge  of  the  present 
rule,  the  bankrupt  could  eliminate  her 
by  the  designation  of  a  new  beneficiary, 
and  get  the  surrender  value  of  the  policy, 
which  the  trustee  therefore,  by  the  terms 
of  the  statute,  is  entitled  to  claim.  It  is 
the  uncertainty  of  her  interest  that  makes 
it  of  no  concern.  It  is  only  to  policies 
where  she  has  something  dependable  that 
the  exemption  applies.  Because  of  the 
bankrupt's  absolute  command  over  it,  tlie 
surrender  value  is  to  be  regarded  as  pay- 
able to  him,  within  the  meaning  of  the 
law."    Compare  In  re  Dews,  96  Fed.  181. 

"A  policy  of  insurance  on  the  life  of  a 
bankrupt,  payable  to  his  wife  if  she  sur- 
vives him,  otherwise  to  his  estate  or  any 
designated  beneficiary,  and  which,  while 
having  no  cash  surrender  value,  gives  him 
the  right  to  change  the  beneficiary  at 
any  time  and  the  privilege  of  several 
options  if  he  lives  beyond  a  stated  term, 
among  which  are  to  receive  its  then  value 
in  cash  or  paid-up  insurance,  is  property 
of  the  bankrupt  which  passes  to  his  trus- 
tee." In  re  Hettling,  (2d  Cir.  1909)  176 
Fed.  66,  99  C.  C.  A.  87,  followed  in  In  re 
Draper,  (N.  D.  N.  Y.  1914)  211  Fed. 
230. 

In  other  cases,  where  at  the  time  of  the 
adjudication  in  bankruptcy  a  person  other 
than  the  insured  was  named  in  the  policy 
as  beneficiary,  the  policy  has  been  held  to 
be  exempt  under  the  provisions  in  state 
laws  exempting  such  policies  from  the  de- 
mands of  creditors.  In  re  Pfaffinger,  164 
Fed.  626;  In  re  Johnson,  176  Fed.  691. 
See  also  In  re  Whelpley,  169  Fed.  1019. 

It  has  also  been  held  that  where  there 
is  a  right  in  the  insured  to  change  the 
beneficiary,  but  the  insurance  has  no  in- 
vestment features,  it  does  not  pass  to  the 
trustee.  Allen  v.  Central  Wisconsin  Trust 
Co.,  143  Wis.  381,  127  N.  W.  1003,  139 
A.  S.  R.  1107,  wherein  the  court  said; 
"The  policy,  after  the  surplus  was  with- 
drawn at  the  end  of  the  tontine  period, 
and  the  wife  made  the  beneficiary,  was 
and  remained  strictly  a  life  insurance  pol- 
icy payable  to  the  wife  of  the  insured.  As 
such  it  was  exempt  from  the  claims  of  the 
creditors  of  the  husband.  .  .  .  The  policy 
was,  therefore,  exempt  from  the  creditors 
of  the  husband  in  the  bankruptcy  proceed- 
ings, and  did  not  pass  to  the  trustee. 
But  it  is  claimed  by  counsel  for  defendant 
that,  inasmuch  as  the  insured  reserved  to 
himself  the  right  or  power  to  change  the 
beneficiary,  such  right  or  power  passed  to 
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the  trustee;  and  .  .  .  cases  .  .  .  are  cited 
to  sustain  the  claim.  Reference  to  those 
cases  will  show  that  the  policy  in  each 
of  them  was  in  the  nature  of  an  endow- 
ment policy,  and  provided  for  the  pay- 
ment to  the  insured,  at  the  end  of  a 
stated  period,  of  a  ^xed,  definite  sum; 
and  it  was  held  that  the  insured  had 
property  rights  in  the  policy  that  passed 
to  the  trustee,  notwithstanding  it  was 
made  payable  to  the  wife  in  the  event  of 
her  surviving  the  husband.  We  have  no 
such  case  here.  The  investment  feature 
of  the  policy  in  behalf  of  tlie  insured  wab 
entirely  eliminated  when  the  surplus  was 
paid  him.  ...  It  is  further  claimed  that, 
inasmuch  as  the  insured  reserved  the 
right  to  change  the  beneficiary,  he  may 
yet  do  so,  and  convert  the  policy  into 
property  tliat  may  pass  to  the  trustee. 
Conceding,  but  not  deciding,  that  he  still 
has  the  right  to  change  the  beneficiary, 
and  assuming  that  he  may  do  ao,  yet  it 
is  not  easy  to  perceive  upon  what  ground 
it  can  be  claimed  that  the  trustee  is  at 
all  concerned  with  what  may  afterward 
become  of  exempt  property.  The  trustee 
is  vested  with  the  title  to  the  property  of 
tiie  bankrupt,  if  at  all,  as  of  the  date  he 
was  adjudged  a  bankrupt.  At  that  time 
this  policy  was  exempt,  and  did  not  pass 
to  the  trustee.  It  cannot  pass  later,  no 
matter  what  the  bankrupt  may  do." 

Policies  having  optional  benefits. —  It 
has  been  held  that  a  twenty-year  payment 
policy  of  life  insurance  which  had  no  cash 
surrender  value  but  which  provided  valu- 
able optional  benefits  available  to  the  in- 
sured at  the  expiration  of  tlie  period,  does 
not  vest  in  the  trustee  in  bankruptcy  of 
the  insured.  In  re  Churchill,  (7th  Cir. 
1913)  209  Fed.  766,  126  C.  C.  A.  490, 
reversing    (1912)    198  Fed.  711. 

Surrender  value  subject  to  valid  liens  — 
Payment  of  premiums. —  Wliere  a  policy 
of  life  insurance  was  made  payable  to  the 
wife  of  the  assured  if  he  died  during  the 
term,  or  to  himself  if  living  at  the  ex- 
piration of  the  stipulated  period,  and  was 
issued  upon  their  joint  application,  and 
for  several  years  before  tiie  bankruptcy 
of  the  husband  the  wife  saved  the  policy 
from  lapsing  by  paying  the  premiums  out 
of  her  own  money,  it  was  held  that  the 
bankrupt's  interest  in  tlie  surrender  value 
of  the  policy,  upon  passing  to  his  trustee, 
was  subject  to  an  equitable  lien  or  right 
in  the  wife  to  be  reimbursetl  for  such 
proportion  of  the  premiums  paid  by  her 
aH  had  gone  to  keep  the  policy  alive  for 
the  benefit  of  the  husband's  interest.  In 
re  Diack,  (S.  D.  N.  Y.  1900)  100  Fed. 
770,  3  Am.  Bankr.  Rep.  723. 

Pledge. — A  bona  fide  assignee  of  life 
insurance  policies,  pledged  more  than  four 
months  before  the  bankruptcy  of  the 
pledgor,  is  entitled  to  hold  the  same 
affainst  the  trustee  in  bankruptcy.  Van 
Kirk  r.  Vermont  Slate  Co.,  (N.  D.  N.  Y. 
1905)    140  Fed.  38,  15  Am.  Bankr.  Rep. 


239;  In  re  Davison,  (N.  D.  N.  Y.  1910) 
179  Fed.  750;  In  re  Judson,  (S.  D.  N.  Y. 
1911)    188  Fed.  702. 

If  loans  have  been  made  on  the  life 
insurance  policy  of  a  bankrupt,  the  trustee 
is  entitled  only  to  so  much  of  the  amount 
of  the  cash  surrender  value  as  exceeds 
the  loan;  and  if  the  loans  have  been  made 
to  the  full  surrender  value  of  the  policy, 
nothing  passes  to  the  trustee.  Burling- 
ham  V.  Grouse,  228  U.  S.  459,  33  S.  Ct. 
564,  57  U.  S.  (L.  ed.)  920,  46  L.  R.  A. 
(N.  S.)  148;  In  re  Judson,  (S.  D.  N.  Y. 
1911)    188  Fed.  702. 

Assignment  or  gift  of  policy. —  The  pur- 
pose of  section  70a  of  the  Bankruptcy  Act 
is  to  vest  the  cash  surrender  value  of  the 
policy  in  the  trustee  for  the  benefit  of  his 
creditors,  and  not  otherwise  to  limit  the 
bankrupt  in  dealing  with  hisi  policy; 
hence,  where  there  is  an  absolute  assign- 
ment of  a  policy  by  a  bankrupt  the  pro- 
ceeds do  not  vest  in  the  trustee  of  the 
bankrupt's  estate.  Burlingham  v.  Grouse, 
228  U.  S.  459,  33  S.  Ct.  564,  57  U.  S. 
(L.  ed.)  920,  46  L.  R.  A.  (N.  S.)  148. 
So  a  policy  made  in  favor  of  another  and 
given  to  such  person  does  not  pass  to  the 
trustee.  Thus  where  a  policy  is  secured 
by  a  husband  for  the  benefit  of  his  wife, 
and  delivered  to  her  for  that  purpose 
sometime  prior  to  his  bankruptcy,  this 
constitutes  an  executed  gift,  and  the  trus- 
tee in  bankruptcy  is  not  entitled  to  the 
policy.  Grems  v.  Traver,  87  Misc.  644, 
148  N.  Y.  S.  200. 

Policies  having  no  cash  value. —  In  Bur- 
lingham V,  Grouse,  (1913)  228  U.  S.  469, 
33  S.  Ct.  664,  67  U.  S.  (L.  ed.)  920,  46 
L.  R.  A.  (N.  S.)  148,  the  court  said  in 
respect  of  section  70a  ( 5 )  and  its  proviso : 
"Two  constructions  have  been  given  this 
section,  and  the  question,  as  presented  in 
this  case,  has  not  been  the  subject  of 
direct  determination  in  this  court.  The 
one  favors  the  view  that  only  policies 
having  a  cash  surrender  value  are  intended 
to  pass  to  the  trustee  for  the  benefit  of 
creditors.  In  re  Buelow,  (D.  C.  Wash. 
1899)  98  Fed.  86;  In  re  Josephson,  (1903) 
121  Fed.  142  [affirmed  (1903)  124  Fed. 
734,  59  G.  G.  A.  650] ;  Gould  i?.  New  York 
Life  Ins.  Co.,  (E.  D.  Ark.  1904)  132  Fed. 
927;  Morris  v.  Dodd,  (1900)  110  Ga.  606, 
36  S.  E.  83,  78  A.  S.  R.  129,  50  L.  R.  A. 
33.  The  other,  conceding  that  the  pro- 
viso deals  with  this  class  of  policies,  main- 
tains that  policies  of  life  insurance  which 
have  no  surrender  value  pass  to  the  trus- 
tee under  the  language  of  70a  immediately 
preceding  the  provision,  which  reads: 
*  Property  which,  prior  to  the  filing  of  the 
petition,  he  could  by  any  means  have 
transferred,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  proc- 
ess against  him.'  In  re  Becker,  ( 1901 ) 
106  Fed.  54;  In  re  Slingluff,  (1900)  106 
Fed.  154;  In  re  Welling,  (1902)  113  Fed. 
189,  51  C.  G.  A.  151;  In  re  Coleman. 
(1906)    136  Fed.  818.  69  G.  G.  A.   496; 
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fn  re  Hettling,  (1909)  175  Fed.  66,  99 
C.  C.  A.  87;  In  re  Orear,  (1910)  178  Fed. 
532,  102  C.  C.  A.  78,  30  L.  R.  A.  (N.  S.) 
990.  .  .  .  Life  insurance  policies  are  a 
species  of  property  and  might  be  held  to 
pass  under  the  general  terms  of  subdiv. 
5,  §  70a,  but  a  proviso  dealing  with  a 
class  of  this  property  was  inserted  and 
must  be  given  its  due  wciglit  in  constru- 
ing the  statute.  .  .  .  We  think  it  was  the 
purpose  of  Congress  to  pass  to  the  trustee 
that  sum  which  was  available  to  the  bank- 
rupt at  the  time  of  bankruptcy  as  a  cash 
asset;  otherwise  to  leave  to  the  insured 
the  benefit  of  his  life  insurance."  Bur- 
lingham  v.  Grouse,  (1913)  228  U.  S.  459, 
33  S.  Ct.  564,  57  U.  S.  (L.  ed.)  920,  46 
L.  R.  A.  (N.  S.)  148.  To  the  point  last 
stated  see  also  Sanders  r.  .Ktna  Life  Ins. 
Co.,  (1913)  95  S.  C.  36,  78  S.  E.  532,  Ann. 
Cas.  1915B  1284;  Benjamin  v.  Chand- 
ler, 142  Fed.  217,  15  Am.  Bankr.  Rep.  439; 
Pace  I".  Pace,  19  Fla.  438  (under  Act  of 
1867);  In  re  Churchill,  (7th  Cir.  1913) 
209  Fed.  766,  126  C.  C.  A.  490,  reversing 
(1912)  198  Fed.  711;  King  t*.  Miles, 
(Miss.  1915)  67  So.  .182;  In  re  Dreuil, 
(E.  D.  La.  1915)  221  Fed.  796;  Wheatman 
V.  Andrews,  85  N.  J.  L.  107,  89  Atl.  285; 
Grems  v.  Traver,  87  Misc.  644,  148  N.  Y. 
S.  200. 

A  policy  that  possesses  no  substantial 
present  value  or  other  element  of  prop- 
erty will  not  pass  to  the  trustee  even 
under  the  general  provisions  of  section 
70o  ( 5 ) ,  irrespective  of  the  proviso  rela- 
tive to  policies  with  a  cash  surrender 
value.  In  re  Hogan,  194  Fed.  846,  114 
C.  C.  A.  634,  reversing  186  Fed.  537. 

Thus  it  has  been  held  that  a  policy 
of  insurance  on  the  life  of  a  bankrupt, 
which  has  no  cash  surrender  value,  and 
no  value  for  any  purpose  except  the  con- 
tingency of  its  becoming  valuable  at  the 
death  of  the  bankrupt  if  the  premiums 
are  kept  paid,  does  not  vest  in  the  trustee 
in  bankruptcy  as  assets  of  the  estate.  In 
re  Buelow,  (D.  C.  Wash.  1899)  98  Fed. 
86,  3  Am.  Bankr.  Rep.  389;  In  re  Judson, 
(S.  D.  N.  Y.  1911)  188  Fed.  702,  where 
the  court  said :  '*  In  the  case  of  policies 
having  no  cash  surrender  value  the  pro- 
viso does  not  apply  especially,  but  read- 
ing it  in  connection  with  the  other  pro- 
visions, we  think  that  such  policies  are 
not  *  property '  within  the  meaning  of  the 
statute,  but  are  in  the  nature  of  personal 
rights.  True  they  are  *  property  within 
technical  definitions  of  the  term.  But 
they  represent  nothing  more  than  the 
right  to  pay  future  premiums  at  a  fixed 
rate.  Their  value  is  altogether  specula- 
tive, and,  in  our  opinion,  it  was  not  the 
intention  of  Congress  that  bankrupts 
should  be  deprived  of  their  policies,  to 
enable  trustees  of  bankrupt  estates  to 
use  their  funds  to  speculate  with." 

Wliere  a  policy  on  the  bankrupt's  life 
for  th«»  benefit  of  others  does  not  reserve 
to   the    insured   the   right  to  change   the 
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beneficiaries,  and  the  only  right  to  ft 
surrender  value  is  in  the  beneficiaries 
after  a  stated  period,  the  policy  does  not 
pass  to  the  trustee.  In  re  Young,  208 
Fed.  373. 

Effect  of  abandonment  by  trustee. — 
Wliere  the  trustees  of  a  bankrupt  failed 
to  have  insurance  policies  on  his  life  ap- 
praised, or  to  provide  for  the  payment 
of  premiums  thereon,  but  abandoned  the 
same  to  the  bankrupt  as  valueless  to  the 
estate,  which  abandonment  was  subse- 
quently approved  by  the  court,  it  was 
held  that  the  trustee  was  not  entitled 
to  recover  the  proceeds  of  such  policies, 
on  the  death  of  the  bankrupt  pending  the 
proceedings,  from  the  beneficiaries,  the 
premiums  having  been  kept  up  by  them 
or  by  the  bankrupt.  Meyers  v.  Joseph- 
son,  (C.  C.  A.  5th  Cir.  1903)  124  Fed. 
734,  affirming  (S.  D.  Ga.  1903)  121  Fed. 
142,  9  Am.  Bankr.  Rep.  608. 

Exem.pt  policies  do  not  pass. —  A»  to 
whether  a  policy  of  insurance,  exempt  un- 
der the  laws  of  the  state  from  levy  and 
executi(m  by  creditors,  passes  to  the  trus- 
tee in  bankruptcy,  there  was  formerly  a 
contrariety  of  opinion;  but  this  question 
has  also  been  solved  by  the  federal  Su- 
preme Court,  and  it  is  now  well  settled 
that  the  provisions  of  section  70  are  lim- 
ited by  those  contained  in  section  6  of  the 
Act;  and  that  in  accordance  with  section  6 
a  policy  of  insurance  which  is  exempt  un- 
der the  law  of  the  state  does  not  pass  to 
the  trustee  in  bankruptcv  of  the  insured. 
Holden  r.  Stratton,  (1905)  198  U.  S.  202, 
25  S.  Ct.  656,  49  U.  S.  (L.  ed.)  1018;  His- 
cock  r.  Mertens,  (1907)  205  U.  S.  202,  27 
S.  Ct.  488,  51  U.  S.  (L.  ed.)  771,  17  Am. 
Bankr.  Rep.  483,  affirming  (C.  C.  A.  2d 
Cir.  1905)  142  Fed.  445,  15  Am.  Bankr. 
Rep.  701 ;  Steele  r.  Buel,  (C.  C.  A.  8th  Cir. 
1900)  104  Fed.  968,  5  Am.  Bankr.  Rep. 
165,  reversing  (S.  D.  la.  1899)  98  Fed.  78, 
3  Am.  Bankr.  Rep.  549;  In  re  Booss,  (E. 
D.  Pa.  1907)  154  Fed.  494,  18  Am.  Bankr. 
Rep.  658;  In  re  Pfaffinger,  (W.  D.  Ky. 
1908)  164  Fed.  526,  21  Am.  Bankr.  Rep. 
255;  In  re  WTielpley,  (D.  C.  N.  H.  1909) 
169  Fed.  1019,  22  Am.  Bankr.  Rep.  433; 
In  re  Johnson,  (D.  C.  Minn.  1910)  176 
Fed.  591,  24  Am.  Bankr.  Rep.  277;  In  re 
Herr,  (M.  D.  Pa.  1910)  182  Fed.  716;  Pul- 
sifer  r.  Ilussev,  (1903)  9  Am.  Bankr.  Rep. 
657,  97  Me.  434,  54  Atl.  1076;  In  re  Morse, 
(D.  C.  Kan.  1912)  206  Fed.  350;  In  re 
Young,  (N.  D.  Ohio  1912)  208  Fed.  373; 
Young  V,  Thomason,  (Ala.  1912)  60  So. 
272;  King  r.  Miles,  (Miss.  1915)  67  So. 
182,  wherein  it  was  also  held  that  a  listing 
of  the  policies  by  the  bankrupt  in  his 
schedule  did  not  constitute  a  waiver  of 
exemption. 

Deposits  to  secure  payment  of  insur- 
ance.—  There  w^ould  seem  to  be  no  reason 
why  the  deposits  in  a  life  insurance  com- 
pany to  secure  a  sum  payable  to  the  as- 
sured at  a  given  date,  if  he  should  be  then 
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alive,  should  be  treated  differently  from 
a  similar  contract  with  a  savings  bank  or 
building  association.  In  re  Slingluff,  (D. 
G.  Md.  1900)  106  Fed.  154,  5  Am.  Bankr. 
Ren.  76. 

Deferrtd  annuity  contract, —  An  insur- 
ance contract,  entered  into  by  the  company 
with  one  who  was  then  insolvent  and  was 
subsequently  adjudged  a  bankrupt,  by 
which  the  insurer  obligated  itself  to  pay 
the  insured  a  certain  sum  yearly,  com- 
mencing in  the  future  and  continuing  dur- 
ing the  life  of  the  insured,  is  not  void; 
and  the  sum  paid  for  such  insurance  can- 
not be  recovered  by  the  trustee  in  bank- 
ruptcy of  the  insured,  on  the  theory  that 


such  payment  waa  a  transfer  in  fraud  of 
creditors,  and  that  the  insurance  company, 
though  acting  bona  fide,  was  not  a  pur- 
chaser for  value,  because  it  had  not  paid 
the  purchase  money  or  secured  it  in  such 
a  manner  that  it  could  not  be  relieved 
against  payment.  In  such  case,  however,  a 
bill  asking  that  the  company  be  compelled 
to  pay  the  trustee  the  sum  received  from 
the  bankrupt  upon  the  surrender  of  the 
contract,  will  be  dismissed  without  preju- 
dice to  any  right  the  trustee  may  have  to 
claim  whatever  beneficial  interest  the 
bankrupt  has,  or  may  thereafter  have,  unr 
der  the  contract.  Mutual  L.  Ins.  Co.  9. 
Smith,  (C.  C.  A.  Ist  Cir.  1011)  184  Fed.  1. 


(6)  [Sights  of  action.]  rights  of  action  arising  upon  contracts  or  from 
the  unlawful  taking  or  detention  of,  or  injury  to,  his  property.  [{1898) 
30  Stat  L.  566.] 


The  bankrupt's  trustee  is  Tested  by 
operation  of  law  with  title  to  all  the 
bankrupt's  books,  papers,  contracts,  securi- 
ties, etc.,  relating  to  his  business.  In  re 
Hess,  (E.  D.  Pa.  1905)  134  Fed.  109,  14 
Am.  Bankr.  Rep.  559.  And  see  division 
IX  in  the  note  to  section  70a  (5). 

Right  of  triistee  to  sue, —  The  Bank- 
ruptcy Act  does  not  expressly  give  the 
trustee  the  right  to  sue  in  his  own  name 
on  a  claim  due  before  the  conunencement 
of  bankruptcy  proceedings.  Section  70o, 
providing  for  the  vesting  in  the  trustee 
of  the  title  to  the  bankrupt's  property, 
along  with  sections  21e,  23&  and  46a,  im- 
pliedly gives  the  trustee  such  right.  Pease 
r.  McQuillin,   (Mass.  1901)   61  N.  E.  819. 

Jurisdiction  of  trustee* s  suit, —  The  Mu- 
nicipal Court  of  the  city  of  New  York  has 
jurisdiction  of  actions  by  a  trustee  in 
bankruptcy,  to  recover  chattels  in  which 
it  is  claimed  a  bankrupt  had  an  interest 
at  the  time  of  filing  the  petition.  Frank 
V,  McAdams,  (Supm.  Ct.  App.  T.  1900) 
32  Misc.  (N.  Y.)  612. 

Money  due  to  a  bankrupt  on  a  paving 
contract  at  the  time  of  the  filing  of  his 
bankruptcy  petition,  though  subject  to 
valid  liens,  was  held  to  have  been  properly 
paid  to  the  bankrupt's  trustee  to  be  admin- 
istered and  paid  over  to  those  entitled 
thereto  under  the  direction  of  the  Bank- 
ruptcy Court.  In  re  Cramond,  (N.  D. 
N.  Y.  1906)  146  Fed.  966,  17  Am.  Bankr. 
Rep.  22. 

Right  of  action  in  creditors  only. — 
Where  a  state  statute  which  provides  that 
•*  if  the  indebtedness  of  any  stock  corpora- 
tion shall  exceed  the  amount  of  its  capital 
stock  the  directors  and  officers  of  such  cor- 
poration assenting  thereto  shall  be  per- 
sonally and  individually  liable  for  such 
excess  to  the  creditors  of  such  corpora- 
tion," as  construed  by  the  Supreme  Court 
of  the  state,  gives  a  right  of  action  against 
officers  which  belongs  exclusively  to  cred- 
itors, such  right  of  action  is  not  an  asset 


of  the  estate  of  the  corporation  in  bank- 
ruptcy, and  does  not  pass  to  its  trustee, 
but  may  be  enforced  by  creditors  as  a 
secondary  security  independently  of  the 
bankruptcv  proceedings.  In  re  Beachy, 
(E.  D.  Wis.  1909)  170  Fed.  826,  22  Am. 
Bankr.  Rep.  538. 

Action  for  partition. —  The  bankrupt's 
right  to  partition  does  not  arise  out  of 
contract.  Partition  does  not  involve  un- 
lawful taking,  or  detention  of,  or  injury 
to  property.  Hobbs  t\  Frazier,  (1908)  22 
Am.  Bankr.  Rep.  684,  56  Fla.  796,  47  So. 
929,  20  L.  R.  A.  (N.  S.)  105. 

A  test  applied  in  some  cases  to  deter- 
mine whether  a  cause  of  action  passes  to 
the  assignee  or  trustee  in  bankruptcy  is 
whether  the  right  of  action  would  survive 
to  the  personal  representative.  If  so,  it 
passes  to  the  trustee;  if  not,  it  is  not  as- 
signable, and  the  trustee  gets  no  title. 
Tufts  17.  Matthews,  (1882)  10  Fed.  609; 
Slauson  v.  Schwabacher,  (1892)  4  Wash. 
783,  31  Pac.  329,  31  A.  S.  R.  948.  See  also 
Noonan  t;.  Overton,  (1874)  34  Wis.  269, 
17  Am.  Rep.  441. 

Actions  for  personal  torts  in  general  do 
not  pass  to  the  trustee  in  bankruptcy. 
Stone  V,  Boston,  etc.,  R.  Co.,  (1856)  7 
Gray  (Mass.)  639;  Monongahela  Nat. 
Bank  v,  Overholt,  (1880)  96  Pa.  St.  327; 
Rand  v.  Fleishman,  (1879)  6  W.  N.  C. 
(Pa.)  497.  See  also  Comegys  v.  Vasse, 
(1828)  1  Pet.  193,  7  U.  S.  (L.  ed.)  108; 
Lafountain  v,  Burlington  Sav.  Bank, 
(1883)  66  Vt.  332. 

The  right  to  sue  for  a  personal  tort* 
such  as  slander  or  libel,  midicious  prose- 
cution, assault,  etc.,  is  strictly  personal. 
It  cannot  be  assigned,  is  not  subject  to 
levy  and  sale  upon  judicial  process,  and 
the  statute  does  not  contemplate  that  the 
bankrupt's  right  to  maintain  an  action  to 
recover  damages  for  such  wrongs  shall 
constitute  any  part  of  his  estate  in  bank- 
ruptcy. The  law  follows,  in  this  respect, 
section  14  of  the  Bankruptcy  Act  of  1867, 
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in  the  construction  of  which  it  was  uni- 
formly held  that  rights  of  action  for  per- 
sonal torts  did  not  vest  in  the  assignee  in 
bankruptcy.  In  re  Haensell,  (N.  D.  Cal. 
1899)  91  Fed.  355,  1  Am.  Bankr.  Rep. 
286;  Sibley  v.  Nason,  (1907)  196  Mass. 
125,  12  Ann.  Cas.  938,  81  N.  E.  887;  Irion 
V.  Knapp,  (1913)  132  La.  60,  60  So.  719, 
43  L.  R.  A.  (N.  S.)  940;  Cleland  v,  Ander- 
son, (1902)  66  Neb.  252,  92  N.  W.  306, 
96  N.  W.  212,  98  N.  W.  1075,  5  L.  R.  A. 
(N.  S.)  136. 

A  cause  of  action  for  personal  injuries 
is  not  covered  by  this  section.  Beechwood 
V,  Joplin-Pittsburg  R.  Co.,  (1913)  173 
Mo.  App.  371,  158  S.  W.  868. 

A  right  of  action  for  assault  and  bat- 
tery does  not  pass  to  the  trustee.  Whit- 
aker  i\  Gavit,  (1847)  18  Conn.  522;  Sulli- 
van t7.  Bridge,  (1805)  1  Mass.  511.  See 
also  Wright  v.  Green sburg  First  Nat. 
Bank,  (1878)  8  Bias.  243,  30  Fed.  Oas.  No. 
18,078;  Hudson  v.  Plets,  (1844)  11  Paige 
(N.  Y.)   180. 

▲  right  of  action  for  malicious  prose- 
cution, wrongful  levy,  or  abuse  of  process, 
does  not  pass  to  the  trustee.  Summer  v. 
Wilt,  (1818)  4  Serg.  &  R.  (Pa.)  19; 
Stanly  v.  Duhurst,  (1793)  2  Root  (Conn.) 
52;  In  re  Haensell,  (1899)  91  Fed.  355; 
Whitaker  v.  Gavit,  (1847)  18  Conn.  522; 
Francis  v,  Burnett,  (1886)  84  Ky.  23; 
Slauson  v.  Schwabacher,  (1892)  4  Wash. 
783,  31  Pae.  329,  31  A.  S.  R.  948;  Noonan 
V.  Orton,  (1874)  34  Wis.  259,  17  Am.  Rep. 
441.  See  also  Lawrence  t?.  Martin,  (1863) 
22  Cal.  173;  O'Donnell  t?.  Seybert,  (1825) 
13  Serg.  &R.  (Pa.)  54. 

A  right  of  action  for  seduction  does 
not  pass  to  the  trustee.  Drake  i\  Beck- 
ham, (1843)  11  M.  &  W.  (Eng.)  316; 
Howard  v.  Crowther,  (1841)  8  M.  &  W, 
(Eng.)    601,  5  Jur.  914. 

A  right  of  action  for  trespass  does  not 
pass  to  the  trustee.  Rose  v.  Buckett,  ( 1901 ) 
2  K.  B.  (Eng.)  449;  Clark  v.  Calvert, 
(1819)  8  Taunt.  742,  4  E.  C.  L.  266,  3 
Moore  96,  21  Rev.  Rep.  528;  Brewer  r. 
Dew,  (1843)  11  M.  &  W.  (Eng.)  625; 
Rogers  v.  Spence,  (1846)  12  CI.  &  F. 
(Eng.)  700,  13  M.  ft  W.  571,  15  L.  J. 
Exch.  49,  2  DowL  N.  S.  999;  Smith  v. 
Commercial  Union  Ins.  Co.,  (1873)  33  U. 
C.  Q.  B.  529. 

A  right  of  action  for  slander  or  libel 
is  personal  to  the  bankrupt  and  does  not 
pass  to  the  trustee.  White  v.  Elliott, 
(1870)  30  U.  C.  Q.  B.  253;  Ex  p.  Vine, 
(1878)  8  Ch.  D.  (Eng.)  364;  DiUard  v. 
Collins,  (1874)  25  Grat.  (Va.)  343;  Whit- 
aker 1?.  Gavit,  (1847)  18  Conn.  527;  MU- 
waukee  Mut.  Fire  Ins.  Co.  t?.  Sentinel  Clo., 
(1892)  81  Wis.  207,  51  N.  W.  440,  15  L. 
R.  A.  627.  See  also  Hancock  v.  Caffyn, 
(1832)  8  Bing.  358,  21  E.  C.  L.  318; 
Wriprht  V,  Greonsburg  First  Nat.  Bank, 
(1S7S)   18  Nat.  Bankr.  Reg.  87. 

A  right  of  action  for  trespass  in  detain- 
ing a  ship  does  not  pass  to  tlie  trustee. 


Bird  V,  Hempstead,  (1808)  S  Day  (Conn.) 
272,  3  Am.  Dec.  269.  See  alsp  Hempstead 
V.  Bird,  (1806)  2  Day  (Conn.)  293. 

A  right  of  action  for  deceit  is  not  an 
asset  of  the  estate.  In  re  Crockett,  (1868) 
2  Ben.  514,  6  Fed.  Cas.  No.  3,402;  Shoe- 
maker f?.  Keely,  (1793)  2  Dall.  213,  1 
U.  S.  (L.  ed.)  353;  Tufts  V.  Matthews, 
(1882)   10  Fed.  609. 

Action  for  conspiracy. —  A  trustee  in 
bcmkruptcy  cannot  maintain  an  action  in 
tort  for  conspiracy,  in  assisting  a  bank- 
rupt to  place  his  property  beyond  the  reach 
of  his  creditors,  against  persons  who  are 
alleged  to  have  performed  their  acts  of 
conspiracy  during  the  pendency  of  the 
bankruptcy  proceedings  but  before  the  ad- 
judication therein,  where  no  allegation  is 
made  that  any  of  the  defendants  received 
any  portion  of  the  bankrupt's  estate,  and 
the  sole  result  of  the  conspiracy  is  to  turn 
the  bankrupt's  property  into  money  in  his 
hands  for  which  he  .himself  failed  to  ac- 
count to  his  trustee.  Friedman  v,  Mvers, 
(1907)  19  Am.  Bankr.  Rep.  883,  30  Ohio 
Cir.  Ct.  Rep.  303. 

In  a  few  exceptional  cases,  actions  for 
torts  which  injure  the  property  of  the 
bankrupt  rather  than  his  person  have  been 
held  to  pass  to  his  trustee  in  bankruptcy. 
Borden  r.  Bradshaw,  (1880)  68  Ala.  362; 
Whitaker  r.  Gavit,  (1847)  18  Conn.  527; 
North  r.  Turner,  (1823)  9  Serg.  &  R. 
(Pa.)  245;  Hubbard  v.  Gould,  (1906)  74 
N.  H.  25,  64  Atl.  668;  Wheelock  v,  Lee, 
(1873)  16  Abb.  Pr.  N.  S.  (N.  Y.)  24, 
(1876)  64N.  Y.  242. 

ThjuB  in  Lovell  v.  Hammond  Co.,  (1895) 
66  Conn.  500,  34  Atl.  511,  it  was  held 
that  under  the*  state  insolvency  laws  an 
insolvent  estate  should  have  the  benefit  of 
all  rights  of  action  belonging  to  the  as- 
signing debtor  for  injuries  affecting  his 
property,  whether  they  are  founded  on 
contract  or  in  tort. 

Examples  of  torts  affecting  the  estate  of 
a  bankrupt  are  torts  in  the  nature  of 
waste,  Bullock  t\  Hayward,  (1865)  10 
Allen  (Mass.)  460;  and  the  deceit  which 
affects  the  estate  rather  than  the  person 
of  the  bankrupt,  Hyde  t\  Tuffts,  (1879) 
46  Super.  Ct.  (N.  Y.)  56.  See  also  Hodg- 
son r.  Sidney,  (1866)  4  H.  &  C.  (Eng.) 
492,  35  L.  J.  F^ch.  182,  L.  R.  1  Exch. 
313,  12  Jur.  N.  S.  694,  14  L.  T.  N.  S.  624, 
14  W.  R.  923. 

It  seems  that  an  action  against  an  at- 
torney for  negligence  in  conducting  an 
action,  or  for  a  breach  of  duty,  passes  to 
an  assignee  in  bankruptcy.  Wether  ell  v. 
Julius,  (1850)  10  C.  B.  267,  70  E.  C.  L. 
267.  See  also  In  re  Daines,  16  L.  T.  N.  S. 
(Eng.)  127;  Crawford  v.  Cinnamond,  1 
Ir.  R.  C.  L.  (Eng.)  325,  15  W.  R.  996. 
Compare  Morgan  i;.  Steble,  (1872)  L.  R. 
7  Q.  B.  (Eng.)  611,  41  L.  J.  Q.  B.  260,  26 
L.  T.  N.  S.  906. 

In  Sullivan  v.  Bridge,  (1805)  1  Mass. 
511,  it  was  held  that  an  action  on  the  case 
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brought  to  obtain  the  benefit  of  a  judg- 
ment in  favor  of  a  bankrupt,  which  judg- 
ment had  been  lost,  or  at  least  suspended 
by  the  misconduct  of  the  sheriff,  passed 
to  the  assignee  in  bankruptcy. 

There  are  a  few  decisions  to  the  effect 
that  causes  of  action  for  tort,  which  sur- 
vive by  force  of  express  statute  and  are 
enforceable  by  the  personal  representa- 
tives, pass  to  the  trustee  in  bankruptcy 
and  may  be  realized  upon  by  him.  In  re 
Burnstine,  (1903)  131  Fed.  828;  Hyde  v. 
Tuffts,   (1879)   46  Super.  Ct.   (X.  Y.)   56. 

Damage  by  change  of  grade. —  The  trus- 
tee is  entitled  to  a  sum  awarded  as  dam- 
ages to  real  estate,  result  mg  from  a  change 
of  street  grade.  In  re  Torchia,  (C.  C.  A. 
3d  Cir.  1911)  188  Fed.  207.  And  see  di- 
vision II  in  note  to  section  70a  (5). 

A  statutory  right  of  action  for  injury 
to  "business,  emplojonent,  or  property'' 
passes  to  the  trustee  in  bankruptcy,  even 
though  it  sounds  in  tort.  Cleland  r.  An- 
derson, (1905)  75  Neb.  273.  105  N.  W. 
1092,  5  L.  R.  A.  (N.  S.)  148,  reversing 
on  rehearing  (1902)  66  Xeb.  276,  92  N.  W. 
306,  96  N.  W.  212,  98  N.  W.  1075,  6  L.  R. 
A.  (N.  S.)    147. 

Malicious  attachment  of  corporate  prop- 
erty.—  It  has  been  held  that  a  right  of 
action  in  favor  of  a  corporation  for  ma- 
licious attachment  of  its  property  vests 
in  its  trustee  in  bankruptcy,  and  perhaps 
that  would  be  so  in  respect  of  the  same 
cause  of  action  in  behalf  of  a  partnership, 
but  it  might  be  different  in  the  case  of  an 
individual.  Hansen  Mercantile  Co.  v.  Wy- 
man,  (1908)  22  Am.  Bankr.  Rep.  877,  105 
Minn.  491,  117  N.  W.  92flL 


An  action  to  recover  damages  for  false 
and  fraudulent  representations,  wherein 
the  bankrupt  is  plaintiff  and  which  is 
pending  at  the  time  of  his  adjudication, 
alleging  that  the  bankrupt  had  been  in- 
duced to  purchase  certain  bonds  from  the 
defendants,  who  were  in  the  same  business, 
at  prices  greater  than  their  value,  by  false 
and  fraudulent  representations  made  by 
the  defendants  regarding  facts  materially 
affecting  the  value  of  the  bonds,  and  claim- 
ing damages  for  alleged  losses  to  the  plain- 
tiff resulting  from  the  purchase,  is  a  right 
of  action  arising  from  injury  to  the  bank- 
rupt's property,  and  passes,  as  such,  to  his 
trustee  under  section  70a  (6).  In  re  Gav, 
(D.  C.  Mass.  1910)   182  Fed.  260. 

Action  for  death  of  child. —  Under  a 
state  law  providing  that  an  action  may  be 
brought  by  an  administrator,  but  that  the 
recovery  shall  pass  to  decedent's  next  of 
kin,  it  was  held  that  a  father  being  en- 
titled to  the  entire  recovery  for  the  wrong- 
ful killing  of  his  son,  his  right  thereto 
constitutes  assets  belonging  to  his  estate 
in  bankruptcy.  In  re  Burnstine,  (E.  D. 
Mich.  1903  >  131  Fed.  828,  12  Am.  Bankr. 
Rep.  596. 

After  the  close  of  bankruptcy  proceed- 
ings, and  discharge  of  the  trustee,  an 
asset  of  the  bankrupt  (right  of  action  to 
recover,  with  penalty,  usurious  interest 
paid)  which  has  passed  to  the  trustee  by 
the  bankruptcy  proceedings,  though  he  had 
no  knowledge  of  its  existence,  may  be  re- 
covered by  the  bankrupt  himself,  where 
neither  the  creditors  nor  the  trustee  assert 
any  rights  in  it.  Lasater  r.  Jacksboro 
First  Nat.  Bank,  (1903)  96  Tex.  345,  72 
S.  W.  1057. 


h  [Appraisal  and  sale.]  All  real  and  personal  property  belonging  to 
bankrupt  estates  shall  be  appraised  by  three  disinterested  appraisers;  they 
shall  be  appointed  by,  and  report  to,  the  court.  Real  and  personal  prop- 
erty shall,  when  practicable,  be  sold  subject  to  the  approval  of  the  court ; 
it  shall  not  be  sold  otherwise  than  subject  to  the  approval  of  the  court  for 
less  than  seventy-five  per  centum  of  its  appraised  value.  [  {1898)  30  Stat. 
L.  566.] 


As  to 
Duty  of  trustee  to  coUect  and  reduce 

assets,  see  section  47a  ( 2 ) . 
Power  of  Bankruptcy  Courts  to  reduce 

estates  to  money,  see  section  2  ( 7 ) . 

I.  Appraisal  of  property,  1204. 
II.  Sales,  1205. 
III.  Sale  of  perishable  property,  1211. 

I.  Appraisal  of  Property. 

The  referee  may  appoint  appraisers  to 
value  the  estate  of  the  bankrupt.  In  re 
Styer,  (E.  D.  Pa.  1899)  98  Fed.  290,  3  Am. 
Bjinkr.  Rep.  424. 

And  such  appointment  should  be  made 
by  the  referee  in  the  exercise  of  his  inde- 


pendent judgment  and  should  not  be  sub- 
mitted to  a  vote  of  the  creditors,  especiaUy 
where  there  is  a  sharp  conflict  of  views 
and  interests  between  them.  In  re  Colum- 
bia Iron  Works,  (E.  D.  Mich.  1904)  142 
Fed.  234,  14  Am.  Bankr.  Rep.  526. 

Qualification  of  appraisers. —  An  ap- 
praiser must  be  a  disinterested  person. 
In  re  Frazin,  (C.  C.  A.  2d  Cir.  1910)  181 
Fed.  307. 

It  has  been  held,  however,  that  a  person 
is  not  disqualified  for  appointment  as  an 
appraiser  of  a  bankrupt's  property  merely 
because  some  of  the  officers  and  directors 
of  a  corporation  creditor  are  also  officers 
and  directors  of  another  corporation  of 
which  such  appraiser  is  president.    In  re 
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Columbia  Iron  Works,  (E.  D.  Mich.  1904) 
142  Fed.  234,  14  Am.  Bankr.  Rep.  626. 

A  lessee  who  had  an  interest  in  land 
owned  by  the  bankrupt,  which  was  ordered 
to  be  sold  subject  to  the  lease,  but  who 
was  not  shown  to  have  any  interest  in  the 
bankruptcy  proceedings,  or  in  the  sale  of 
the  property,  was  not  disqualified,  ("lark 
Hardware  Co.  v.  Sauve,  (C.  C.  A.  8th  Cir. 
1015)  220  Fed.  102. 

There  is  an  official  form  of  appoint- 
ment, oath  and  report  of  appraisers.  Form 
No.  13,  172  U.  S.  688,  43  U.  S.  (L.  ed.) 
1211. 

The  purpose  of  the  appraisement,  which 
is  directed  to  be  made,  is  to  secure  for  the 
benefit  and  protection  of  all  parties  con- 
cerned a  designation  and  estimate  of  the 
property  which  passes  into  the  hands  of 
the  trustee,  for  which  in  the  first  instance 
he  is  to  be  accountable.  In  re  (Jordon 
Supply,  etc.,  Co.,  (M.  D.  Pa.  1904)  133 
Fed.  798,  13  Am.  Bankr.  Rep.  352. 

"  The  object  of  the  statute  in  requiring 
an  appraisal  of  the  estate  of  a  bankrupt 
is  evidenced  by  the  last  clause  of  this 
subsection.  .  .  .  Where  the  assets  are  in 
excess  of  exemptions,  the  statute  clearly 
requires  that  the  property  should  be  ap- 
praised." In  re  Grimes,  (1899)  96  Fed. 
632. 

In  certain  contingencies  the  amount  of 
the  appraisal  determines  the  validity  of  a 
sale  of  the  property  appraised,  and  in  all 
cases  the  values  are  of  the  utmost  import- 
ance in  determining  the  question  of  the 
confirmation  of  the  sale.  In  re  Frazin, 
(C.  C.  A.  2d  Cir.  1910)  181  Fed.  307. 

The  particularity  with  which  such  ap- 
praisement is  to  be  made  depends  some- 
what upon  the  circumstances.  It  should, 
however,  be  general  and  not  special,  and 
should  not  go  into  the  detail  practiced  by 
a  merchant  taking  an  inventory  of  stock; 
only  such  particularity  being  indulged  in 
as  is  sufficient  to  reasonably  identify  the 
property  in  character  and  quantity,  and 
give  a  fair  idea  of  its  value.  In  re  Gor- 
don Supplv,  etc.,  Co.,  (M.  D.  Pa.  1904) 
133  Fed.  7*98,  13  Am.  Bankr.  Rep.  352. 

Disregarding  appraisement. —  Any  ap- 
praisement of  the  property  made  in  the 
usual  course  of  bankruptcy  proceedings 
may  be  disregarded  in  selling  it  and  the 
sale  approved  by  the  court,  if  the  price  is 
considered  adequate.  In  re  Zehner,  (E.  D. 
La.  1912)  193  Fed.  787. 

.II.  Sales. 

What  may  be  sold  —  Liquor  license. — 
In  the  District  Courts  of  Pennsylvania 
and  in  some  other  jurisdictions  also,  a  li- 
cense to  sell  liquor  has  been  regarded  from 
the  beginning  of  the  present  Bankruptcy 
Law  as  a  salable  asset.  In  re  Doyle,  (C. 
C.  A.  3d  Cir.  1913)  209  Fed.  1.  See  also 
division  X  in  note  to  section  70a  (5). 

Where  a  note  hecomefi  the  properti/  of  a 
bankrupt  estate,  title  thereto  cannot  pass 


except  by  sale  made  as  provided  by  the 
United  States  Bankruptcy  Act.  A  bank- 
rupt sale  of  "  open  accounts  and  claims," 
without  further  description,  cannot  be  con- 
•  strued  as  including  a  promissory  note,  in- 
ventoried as  being  in  the  hands  of  an 
attorney  for  collection,  and  which  was 
never  appraised  for  the  purpose  of  the 
sale,  and  was  never  in  the  possession  of 
the  trustee  or  the  auctioneer.  Segen  f. 
Fabacher,  (1915)   136  La.  568,  67  So.  369. 

An  article  which  infringes  a  patent 
may  not  be  sold.  United  Wireless  Tele- 
graph Co.  r.  National  Electric  Signaling 
Co.,  (C.  C.  A.  Ist  Cir.  1912)  198  Fed. 
386. 

The  practice  and  good  idll  of  a  physi- 
cian which  are  of  course  attributable  to 
his  personality,  reputation,  or  skill,  can- 
not be  sold  by  his  trustee  in  bankruptcy. 
In  re  Myers,  (C.  C.  A.  7th  Cir.  1913) 
208  Fed.   407. 

A  trustee  in  bankruptcy  may  convey 
real  estate  located  in  a  jurisdiction  other 
than  that  in  which  he  is  appointed. 
—  Robertson  r.  Howard,  (1913)  229  U.  S. 
255,  33  S.  Ct.  854,  57  U.  S.  (L.  ed.)  1174. 
1175  {reversing  (1910J  83  Kan.  453,  112 
Pac.  162),  wherein  the  court  said:  "This 
provision  makes  it  manifest  that  it  was 
the  purpose  of  Congress  to  give  Bank- 
ruptcy Courts  full  and  complete  equitable 
power  in  matters  of  the  administration 
and  sale  of  the  bankrupt  estate,  wholly 
irrespective  of  the  mere  situs  of  the  prop- 
erty, the  controlling  factor  being,  not 
where  the  property  is  situated,  but  did 
it  pass  to  the  trustee  and  is  it  a  part  of 
the  estate  subject  to  administration  un- 
der the  direction  of  the  court.  In  view 
of  the  fact  that  the  Bankruptcy  Act 
was  enacted  long  after  the  passage 
of  the  statute  of  1893  (Act  of 
March  3,  1893,  ch.  25,  27  Stat.  L.  751;  see 
title  Execution),  and  of  the  complete 
right  of  administration  which  the  Bank- 
ruptcy Act  confers  over  the  property,  real 
and  personal,  of  the  bankrupt  estate,  we 
think  it  follows  that  the  authority  to  real- 
ize, by  way  of  sale,  on  the  property  of  the 
bankrupt  estate,  cannot  be  held  to  be  lim- 
ited by  the  provisions  of  the  Act  of  1893. 
Indeed,  this  conclusion  is  additionally 
demonstrated  by  the  fact  that  as  recog- 
nized by  No.  18  of  the  General  Orders  in 
Bankruptcy,  in  disposing  by  sale  of  the 
property  of  the  bankrupt,  a  Bankrupt 
Court,  as  to  both  real  and  personal  prop- 
erty, may,  if  reason  for  doing  so  exists, 
direct  a  private  sale  to  be  made."  See  to 
the  same  effect  T.  F.  Wells  &  Co.  v. 
Sharp,  (C.  C.  A.  8th  Cir.  1913)  208  Fed. 
393. 

Joinder  of  all  trustees  in  petition  for 
sale. —  Where  the  creditors  of  a  bankrupt 
appointed  two  trustees  at  their  first  meet- 
ing, who  applied  for  a  sale  of  the  bank- 
rupt's assets,  pending  which  a  third 
trustee    was    elected,    who    qualified    and 
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joined  in  the  petition  for  sale,  the  fact 
that  the  petition  was  presented  by  two 
trustees  only  in  the  first  instance  was  no 
objection  thereto,  since,  if  title  to  the 
bankrupt's  estate  was  not  vested  in  the 
two  trustees  on  their  appointment  and 
qualification,  it  became  vested  in  the 
three  on  the  appointment  and  qualifica- 
tion of  the  third.  In  re  Fisher,  (D.  C. 
N  J.  1905)  135  Fed.  223,  14  Am.  Bankr. 
Rep.  366. 

Several  official  forms  for  petitions  and 
orders  for  sale  have  been  provided. 
Forms  Nos.  42-46,  in  the  pages  preceding 
section  31  in  this  title. 

Sale  of  assets  free  of  incumbrances. — 
In  general. —  It  is  well  settled  that  either 
the  judge  or  the  referee  may  order  the 
sale  of  assets  free  of  incumbrances.  In  re 
Worland,  (N.  D.  la.  1899)  92  Fed.  893, 
1  Am.  Bankr.  Rep.  450;  In  re  Pittelkow, 
(E.  D.  Wis.  1899)  92  Fed.  901,  1  Am. 
Bankr.  Rep.  472;  In  re  Sanborn,  (D.  C. 
Vt.  1899)  96  Fed.  551,  3  Am.  Bankr.  Rep. 
54;  Southern  Loan,  etc.,  Co.  v.  Benbow, 
(W.  D.  N.  C.  1899)  96  Fed.  514,  3  Am. 
Bankr.  Rep.  9;  In  re  Utt,  (C.  C.  A.  7th 
Cir.  1901)  105  Fed.  754,  5  Am.  Bankr. 
Rep.  383;  In  re  Keller,  (N.  D.  la.  1901) 
109  Fed.  131,  6  Am.  Bankr.  Rep.  851; 
In  re  Waterloo  Organ  Co.,  (W.  D.  N.  Y. 
1902)  118  Fed.  904,  9  Am.  Bankr.  Rep. 
427;  In  re  Union  Trust  Co.,  (C.  C.  A. 
1st  Cir.  1903)  122  Fed.  937,  9  Am.  Bankr. 
Rep.  767;  In  re  Keet,  (M.  D.  Pa.  1903) 
128  Fed.  651,  11  Am.  Bankr.  Rep.  117; 
In  re  Shoe,  etc..  Reporter,  (C.  C.  A.  1st 
Cir.  1904)  129  Fed.  558,  12  Am.  Bankr. 
Rep.  248;  In  re  Prince,  (M.  D.  Pa.  1904) 
131  Fed.  546,  12  Am.  Bankr.  Rep.  675; 
In  re  Fisher,  (D.  C.  N.  J.  1905)  135  Fed. 
223,  14  Am.  Bankr.  Rep.  366;  Sturgiss 
V,  Corbin,  (4th  Cir.  1905)  141  Fed.  1, 
72  C.  C.  A.  179,  16  Am.  Bankr.  Rep. 
543;  In  re  Wylie,  (C.  C.  A.  3d  Cir.  1907) 
153  Fed.  281,  18  Am.  Bankr.  Rep.  503, 
affirming  (1906)  17  Am.  Bankr.  Rep. 
404;  In  re  Miners*  Brewing  Co.,  (E.  D. 
Pa.  1908)  162  Fed.  327,  20  Am.  Bankr. 
Rep.    717;    In   re   Torchia,    (W.    D.    Pa. 

1911)  185  Fed.  576;  In  re  Progressive 
WaU  Paper  Corp.,  (N.  D.  N.  Y.  1915) 
222  Fed.  87. 

The  present  Bankruptcy  Law  makes  no 
express  provision  for  sale  by  the  trustee 
free  of  incumbrance,  but  it  is  uniformly 
held  that  he  may  be  authorized  so  to  sell 
if  there  are  reasonable  grounds  for  be- 
lieving that  more  could  be  realized  than 
the  amount  of  the  incumbrance.  In  re 
Roger  Brown  &  Co.,    (C.  C.  A.  8th  Cir. 

1912)  196  Fed.  758. 

In  Citizens'  Sav.  Bank  v.  Paducah, 
(1914)  159  Ky.  583,  167  S.  W.  870,  the 
court  said :  "  It  is  well  settled  that  a 
trustee  should  not  be  required  to  sell 
any  portion  of  the  estate,  where  the  ap- 
praisers' return  shows  it  to  be  so  heavily 
encumbered  with  valid  liens  that  nothing 
can  be  realized  for  the  unsecured  cred- 


itors. In  re  Corfey,  (D.  C.)  107  Fed.  73, 
5  Am.  Bankr.  Rep.  731.  It  is  further 
held  that  a  sale  free  of  liens  does  not 
affect  a  lien  in  the  nature  of  a  tax  as- 
sessment against  the  property,  but  in 
such  a  case  the  trustee  should  protect  the 
purchaser  by  providing  for  the  payment 
of  the  taxes.  In  re  feller,  (D.  C.)  100 
Fed.  131,  6  Am.  Bankr   Rep.  351." 

Lien  claims  transferred  to  prooeeds.-^ 
A  court  of  bankruptcy  has  power  to  or- 
der property  of  a  bankrupt  which  has 
come  into  the  possession  of  his  trustee 
sold  free  of  liens,  and  to  transfer  all 
claims  against  it  to  the  proceeds,  not- 
withstanding the  objection  of  one  claim- 
ing a  lien  thereon.  In  re  E.  A.  Kinsey 
Co.,  (C.  C.  A.  6th  Cir.  1911)  184  Fed. 
694.  See  also  In  re  Worland,  (N.  D.  la. 
1899)  92  Fed.  893,  1  Am.  Bankr.  Rep. 
450;  In  re  U.  S.  Graphite  Co.,  (E.  D. 
Pa.  1908)  161  Fed.  583,  20  Am.  Bankr. 
Rep.  573;  Citizens'  Sav.  Bank  v.  Paducah, 
(1914)    159  Ky.  583,  167  S.  W.  870. 

In  In  re  National  Boat,  etc.,  Co.,  (D. 
C.  Me.  1914)  216  Fed.  208,  the  court 
said :  **  It  has  been  repeatedly  held  that 
a  fund  derived  from  the  sale  of  property 
free  of  liens  will  stand  as  a  substitute  for 
the  property  sold,  and  will  be  held  by  the 
trustee  for  the  benefit  of  those  holding 
bona  fide  claims  and  liens  to  the  extent 
their  respective  interests  may  appear;  as 
a  consequence  of  the  power  to  order  a 
sale  free  of  liens,  the  court  has  jurisdic- 
tion to  determine  the  extent  and  valid- 
ity, and  the  relative  priority  of  claims  of 
lienholders  to  the  proceeds.  The  court 
should  also  make  provision  for  protection 
of  the  rights  of  the  several  lien  creditors 
in  the  fund  derived  from  the  sale,  in 
order  that  such  creditors  may  prosecute 
their  claims  to  a  preference  against  the 
fund;  and  it  follows  that  the  trustee  in 
bankruptcy  should  appear  and  protect 
the  rights  of  the  estate  in  proceedings 
for  the  distribution  of  the  fund  derived 
from  such  sale." 

Legal  and  equitable  interests  protected. 
—  In  McKay  v.  Hamill,  (C.  C.  A.  3d  Cir. 
1911)  185  Fed.  11,  Gray,  J.,  said:  "Un- 
doubtedly the  general  rule  is  that  the 
property  of  the  bankrupt  is  taken  by  the 
trustee  in  the  situation  in  which  it  was 
held  by  the  bankrupt,  and  that  any  dispo- 
sition of  said  property  mad«  by  the 
trustee  must  be  made  with  reference  to 
the  superior  rights  of  lienholders  when 
legally  ascertained.  But  the  court  of 
bankruptcy,  in  the  exercise  of  its  equi- 
table powers,  in  selling  and  disposing  of 
the  proceeds  of  the  bamcrupt's  estate,  will 
take  care  of  and  protect  the  legal  and 
equitable  interests  of  third  paifies  at^ 
taching  thereto." 

Where  a  bankrupt  merchant's  landlord 
was  equitably  entitled  only  to  security 
for  future  rent  to  accrue  under  the  lease, 
it  was  held  that  an  order  approving  a 
sale  of  the  lease  sufficiently  protected  the 
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landlord's  rights,  by  ordering  the  pur- 
chaser to  execute  a  bond  to  the  trustee 
securing  the  pajTnent  of  such  rent,  espe- 
cially since  the  rental  value  of  the  prem- 
ises exceeding  the  rent  provided  in  the 
lease,  and  the  landlord  had  additional 
recourse  against  the  new  tenant,  by  pro- 
ceeding against  the  latter's  stock  of 
goods  or  to  dispossess.  Jn  re  Varlev,  etc., 
Clothing  Co.,  (N.  D.  Ala.  1911)  188  Fed. 
761. 

Whether  property  is  within  the  dis- 
trict or  not  is  immaterial  to  affect  the 
exclusive  right  of  tlie  court  which  made 
the  adjudication  to  direct  its  sale,  and  to 
determine  all  claims  thereto,  on  proper 
notice  to  the  parties  in  interest,  whether 
they  reside  within  or  without  the  dis- 
trict; the  filing  of  the  petition  in  bank- 
ruptcy itself  being  a  caveat  to  all  the 
world.  Jn  re  Cfranite  City  Bank,  (C.  C. 
A.  8th  Cir.  1005)  137  Fed.  818,  14  Am. 
Bankr.  Rep.  404. 

Letyy  by  sheriff  under  execution  doea 
not  prefient  sale  by  trtiatee. — An  adjudi- 
cation in  bankruptcy  draws  to  the  Bank- 
ruptcy Court  jurisdiction  to  administer 
all  the  property  of  the  bankrupt  estate 
not  in  the  actual  custody  of  some  other 
court,  and  tlie  trustee  is  entitled  to  sell 
property  to  the  exclusion  of  a  sheriff,  al- 
thonjfh  the  latter  may  have  a  valid  lien 
tliereon  by  virtue  of  the  levy  of  an  execu- 
tion more  than  four  months  prior  to  the 
bankruptcy.  In  re  Vastbinder,  (M.  D. 
Pa.  1904)  132  Fed.  718,  13  Am.  Bankr. 
Rep.  148. 

Validity,  extent,  and  priority  of  liens. 
•—Where  the  Bankruptcy  Court  has  ac- 
quired the  lawful  custody  of  property  to 
w^hich  conflicting  liens  attach,  it  has 
jurisdiction  to  determine  the  validity, 
extent,  and  pi*iority  of  such  liens,  though 
the  trustee  has  no  interest  in  such  ques- 
tion. Chauncev  v.  Dyke,  (C.  C.  A.  8th 
Cir.  1902)  119 'Fed.  1,*  9  Am.  Bankr.  Rep. 
444;  In  re  Miners'  Brewing  Co.,  (E.  D. 
Pa.  1908)  162  Fed.  327,  20  Am.  Bankr. 
Rep.  717;  In  re  Torchia,  (W.  D.  Pa. 
1911)    185  Fed.  576. 

But  the  court  may  order  a  sale  of  the 
estate  of  the  bankrupt  upon  which  a  lien 
lb  asserted,  without  first  determining 
either  the  validity  or  amount  of  the  lien. 
In  re  Union  Trust  Co.,  (Ist  Cir.  1903) 
122  Fed.  937,  59  C.  C.  A.  461;  fn  re 
Loveland,  (C.  C.  A.  1st  Cir.  1907)  155 
Fed.   838,   19  Am.  Bankr.  Rep.   18. 

Failure  of  lienholders  to  object  to  sale 
equivalent  to  assent. —  Holders  of  liens 
on  realty  of  a  bankrupt,  who  with  knowl- 
edge of  proceedings  by  the  trustee  for  the 
sale  of  the  same  free  from  liens  permit 
such  proceedings  to  continue  without  ob- 
jection, and  the  proceeds  of  the  property 
tc  be  used  in  the  payment  of  expenses  of 
administration,  by  necessary  implication 
assent  to  the  same  and  cannot  afterward 
object  to  such  proper  expenditures.    In  re 


Torchia,  (C.  C.  A.  8d  Cir.  1911)  188  Fed. 
207. 

Effect  of  pending  composition  proceed- 
ing.—  Where  the  money  necessary  to  pay 
taxes  and  other  debts  having  priority, 
lequired  to  be  deposited  by  section  12b 
as  a  condition  to  the  enforcement  of  a 
composition,  had  not  been  deposited, 
though  several  months  had  intervened 
since  the  court  declared  that  such  deposit 
must  be  made  before  any  composition 
could  be  confirmed,  it  was  held  that 
the  pendency  of  the  petition  for  such 
composition  was  no  defense  to  a  petition 
for  the  sale  of  the  bankrupt's  assets.  In 
re  Fisher,  (D.  C.  N.  J.  1905)  135  Fed. 
223,  14  Am.  Bankr.  Rep.  366. 

Sale  of  assets  free  of  dower  rights. — 
Where  a  bankrupt's  wife,  by  letter  to  his 
trustees,  agreed  to  extinguish  her  dower 
interest  in  her  husband's  real  estate  for 
a  specified  price,  it  was  held  that  she 
thereby  consented  to  a  sale  of  the  real 
estate  free  from  her  dower  interest,  which 
the  court  thereupon  had  power  to  order. 
In  re  Acretelli,  (S.  D.  N;  Y.  1909)  173 
Fed.  121,  21  Am.  Bankr.  Rep.  537.  See 
also  Savage  p.  Savage,  (C.  C.  A.  4th  Cir. 
1905)  141  Fed.  346,  15  Am.  Bankr.  Rep. 
599. 

When  sale  free  from  incumbrances  will 
be  ordered  —  Generally. —  The  court  of 
bankruptcy  will  not  order  the  trustee  to 
sell  encumbered  property  of  the  bankrupt 
free  of  its  incumbrances  unless  it  ap- 
pears that  a  price  will  probably  be  real- 
ized substantially  greater  than  the 
amount  of  the  liens;  that  there  are  no 
rights  which  cannot  be  brought  before 
the  Bankruptcy  Court,  and  which  would 
require  foreclosure  proceedings  proper; 
that  the  court  is  accurately  informed  as 
to  the  facts;  and  that  all  parties  in  in- 
terest have  had  notice  and  full  opportu- 
nity to  be  heard.  In  re  Pittelkow,  (E.  D. 
Wis.  1899)  92  Fed.  901,  1  Am.  Bankr. 
Rep.  472.  And  see  to  the  same  effect 
In  re  Goldsmith,  (N.  D.  Tex.  1902)  118 
Fed.  763,  9  Am.  Bankr.  Rep.  419;  Chaun- 
cey  V.  Dyke,  (C.  C.  A.  8th  Cir.  1902)  119 
Fed.  1,  9  Am.  Bankr.  Rep.  ^444;  George 
Carroll,  etc.,  Co.  t*.  Young,  (C.  C.  A.  3d 
Cir.  1903)  119  Fed.  576,  9  Am  Bankr. 
Rep.  643;  In  re  Shoe,  etc..  Reporter,  (C 
C  A.  1st  Cir.  1904)  129  Fed.  588,  12  Am. 
Bankr.  Rep.  248;  In  re  Prince,  (M.  D. 
Pa.  1904)  131  Fed.  546,  12  Am.  Bankr. 
Rep.  675;  In  re  Saxton  Furnace  Co.,  (E. 
D.  Pa.  1905)  136  Fed.  697,  14  Am.  Bankr. 
Rep.  483;  .  In  re  Fayetteville  Wagon- 
Wood  &  Lumber  Co.,  (W.  D.  Ark.  1912) 
197   Fed.    180. 

Essential  that  estate  be  benefited, — 
The  power  of  the  court  in  ordering  a  sale 
of  mortgaged  property  should  never  be 
exercised  unless  the  bankrupt  estate  will 
bo  benefited  thereby  or  the  mortgagee 
proves  liis  claim  on  the  mortgage  in  the 
bankruptcv  proceedings.  In  re  Foster, 
(D.  C.  Vt.  1910)    181  Fed.  703. 
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The  court  of  bankruptcy  will  not  or- 
der a  trustee  in  bankruptcy  to  sell  the 
bankrupt's  real  property  free  of  liens, 
unless  satisfied  that  the  interests  of  the 
general  creditors  will.be  advanced  thereby, 
and  that  the  interests  of  creditors  holding 
liens  on  such  property  will  not  he  in- 
juriously affected.  In  re  Stver,  ( E.  D.  Pa. 
1899)  98  Fed.  290,  3  Am.  Bankr.  Rep.  424; 
In  re  Shaeffer,  (E.  D.  Pa.  1900)  105  Fed. 
352,  5  Am.  Bankr.  Rep.  248. 

Value  need  not  affirmativeh/  appear. — 
Where  a  bankrupt's  trustee  applied  to 
8(11  all  the  interest  of  the  bankrupt  in 
the  estate  of  his  father,  and  the  referee 
found  that  there  was  a  purchaser  who 
wis  willing  to  give  a  substantial  sum  for 
the  proposed  transfer,  and  it  did  not 
plainly  appear  that  the  bankrupt  had  no 
right  in  his  father's  estate  which  passed 
to  his  trustee,  the  sale  was  authorized. 
In  re  Gutterson,  (D.  C.  Mass.  1905)  136 
Fed.  698,  14  Am.  Bankr.  Rep,  495. 

Necessity  of  notice. —  An  order  directing 
a  sale  of  a  bankrupt's  property  on  which 
valid  liens  exist  should  be  granted  only 
on  notice  to  lien  creditors,  and  the  record 
should  affirmatively  disclose  that  every 
creditor  whose  lien*  will  be  discharged  by 
the  sale  has  received  such  notice.  In  re 
Flatteville  Foundry,  etc.,  Co.,  (W.  D. 
Wis.  1906)  147  Fed.  828,  17  Am.  Bankr. 
Rep.  291. 

Where  the  time  fixed  in  an  order  by  a 
referee  authorizing  a  private  sale  of  the 
property  of  a  bankrupt  at  a  specified  up- 
set price  had  expired  without  a  sale  hav- 
ing been  made,  it  was  held  that  notice  to 
creditors  and  others  interested  was  essen- 
tial before  the  making  of  a  new  order  of 
sale.  Allgair  r.  Fisher,  (C.  C.  A.  3d 
Cir.  1906)  143  Fed.  962,  16  Am.  Bankr. 
Rep.  278. 

But  see  In  re  Hawkins,  (W.  D.  N.  Y. 
1903)  126  Fed.  633,  11  Am.  Bankr.  Rep. 
49,  wherein  it  was  held  that  under  Gen- 
eral Order  No.  18  (2)  a  court  of  bank- 
ruptcy or  a  referee  has  discretionary 
powder  to  order  a  private  sale  of  a  bank- 
rupt's property,  with  or  without  notice; 
and  that  the  action  of  a  referee  in  direct- 
ing such  a  sale  ought  not  to  be  disturbed, 
unless  it  clearly  appears  that  his  discre- 
tion was  improvidently  exercised. 

Lienors  entitled  to  hearing. —  If  the 
tiustee  desires  to  sell  the  real  estate  free 
01  liens,  without  redemption,  he  must  give 
the  lienholders  their  day  in  court,  be- 
cause they  are  entitled  to  be  heard  be- 
fore the  property  is  discliarged  from  their 
liens,  and  the  liens  transferred  to  the 
fund  arising  from  the  sale  tliereof.  In  re 
Gerdes,  (S.  D.  Ohio  1900)  102  Fed.  318, 
4  Am.  Bankr.  Rep.  346;  In  re  Saxton 
Furnace  Co.,  (E.  D.  Pa.  1905)  136  Fed. 
697,  14  Am.  Bankr.  Rop.  483. 

Lienor  may  be  brought  into  court  on 
rule  to  show  cause. —  One  claiming  a  lien 
on  the  property  of  a  bankrupt,  which  is 
in  the  possession  of  his  triistee,  may  be 


brought  into  the  court  of  bankruptcy 
by  service  of  a  rule  to  show  cause  for  the 
purposes  of  a  petition  by  the  trustee  for 
an  order  to  sell  the  property  free  of  liena 
and  transferring  all  liens  to  the  proceeds. 
A  plenary  suit  is  not  absolutely  required, 
and  is  not  usual  when  the  trustee  is  in 
possession  of  the  property,  and  the  con- 
troversy is  only  of  a  matter  of  procedure 
in  administration,  the  substantial  rights 
of  the  parties  not  being  affected.  In  re 
E  A.  Kinsev  Co.,  (C.  C.  A.  6th  Cir.  1911) 
184  Fed.  694. 

Upon  the  application  of  the  trustee  for 
an  order  of  sale  of  the  bankrupt  estate 
iv  his  possession,  the  court  has  jurisdic- 
tion, at  the  instance  of  the  trustee,  to 
bring  in  an  adverse  claimant  and  deter- 
mine the  extent  and  character  of  his 
right,  this  feature  of  the  proceeding  being 
in  the  nature  of  a  bill  to  remove  a  cloud 
on  the  trustee's  title.  Gazlay  v.  Williams, 
(1906)  147  Fed.  678,  77  C.  C.  A.  662,  14 
L.  R.  A.  (N.  S.)  1199,  affirmed  in  (1908) 
210  U.  S.  41,  28  S.  Ct.  687,  62  U.  S.  (L. 
ed.)  950.  See  also  -for  a  similar  case 
Thomas  i\  Woods,  (1909)  173  Fed.  585, 
97  C.  C.  A.  535,  19  Ann.  Cas.  1080,  26 
L.  R.  A.    {N.  S.)    1180. 

Manner  of  selling  assets  —  General  rules 
of  procedure  govern. — A  sale  by  a  trustee 
in  bankruptcy,  except  where  otherwise  con- 
trolled by  statute,  is  subject  to  the  gen- 
eral rules  and  principles  of  procedure  ob- 
taining in  other  judicial  proceedings.  In 
re  Williams,  (C.  C.  A.  4th  Cir.  1912)  197 
Fed.  1. 

The  potcer  to  sell  is  under  the  direotion 
of  the  court;  the  trustee  has  no  authority 
with  reference  to  the  estate,  to  which  he 
has  the  statutory  title,  except  such  as  is 
expressly  or  impliedlv  given  bv  the  law. 
Hobbs  V.  Frazier,  (Fla.  1908)  22  Am. 
Bankr.  Rep.  684.  See  also  In  re  Shea,  ( C. 
C.  A.  1st  Cir.  1903)  126  Fed.  163,  11  Am. 
Bankr.  Rep.  210. 

The  court  will  direct  the  method  of  sale 
and  distribution  so  as  to  protect  the  rights 
and  interests  of  all  parties  concerned.  In 
re  Worland,  (N.  D.  la.  1899)  92  Fed.  893, 
1  Am.  Bankr.  Rep.  450. 

Public  sale. —  General  Order  18  provides 
that  all  sales  shall  be  by  public  auction 
unless  otherwise  ordered  by  the  court. 

The  provisions  of  the  Act  of  March  3, 
1893,  ch.  225,  §  1,  title  Execution,  requir- 
ing the  sale  of  real  property  under  decree 
of  any  United  States  court  to  be  by  public 
sale  at  the  court  house  of  the  county, 
parish  6r  city  in  which  the  land,  or  the 
greater  part  thereof,  is  located  or  on  the 
premises,  applies  to  a  sale  of  real  property 
of  a  bankrupt.  In  re  Britannia  Mining 
Co.,  (W.  D.  Wis.  1912)  197  Fed.  459. 

Though  the  trustee  reduces  the  estate  to 
money  "  under  the  direction  of  the  court," 
this  no  more  necessitates  an  order  of  the 
court  to  sell  realty  at  public  auction  than 
to  collect*  a  chose  in  action.    Therein  the 
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court  may,  but  need  not,  give  special  di- 
rections, in  the  nature  of  orders.  The 
creditors  are  entitled  to  notice  of  pro- 
posed sales,  but  this  may  be  given  by  the 
trustee  by  order  of  the  judge.  In  re  La 
France  Copper  Ck).,  (D.  C.  Mont.  1913) 
205  Fed.  207. 

Private  sale, —  The  Bankruptcy  Court, 
under  the  broad  powers  given  by  the  stat- 
ute, may  order  the  sale  of  either  real  or 
personal  property  at  private  sale.  In  re 
Edes,  (D.  C.  Me.  1905)  135  Fed.  595,  14 
Am.  Bankr.  Rep.  382.  And  see  General 
Order  18,  paragraph  2. 

A  bankrupt  is  not  entitled  to  object  to 
a  private  sale  of  his  interest  in  the  estate, 
before  appraisement,  for  the  first  time  be- 
fore the  judge;  but  should  raise  such  ob- 
jections on  an  application  to  the  referee 
for  a  modification  of  the  original  judg- 
ment. In  re  Gutterson,  (D.  C.  Mass.  1905) 
136  Fed.  698,  14  Am.  Bankr.  Rep.  495. 

Sale  hy  auctioneer. —  The  statute  au- 
thorizes the  appointment  of  an  auctioneer 
by  the  court  to  sell  property  of  a  bank- 
rupt's estate,  in  advance  of  any  particular 
occasion  therefor.  In  re  Benjamin,  (C.  C. 
A.  2d  Cir.  1905)  136  Fed.  175,  14  Am. 
Bankr.  Rep.  481. 

The  court  may  appoint  commissionerf 
to  make  the  sale;  there  being  no  require- 
ment that  such  sales  shall  be  made  by  the 
trustee.  Sturgiss  v.  Corbin,  (4th  Cir. 
1905)  141  Fed.  1,  72  C.  C.  A.  179,  16  Am. 
Bankr.  Rep.  543. 

Attorney  cannot  sell  assets, —  The  gen- 
eral employment  of  an  attorney  at  law,  as 
counsel  and  attorney  by  the  receiver  of  a 
bankrupt,  does  not  authorize  the  attorney 
to  make  a  sale  of  the  bankrupt's  assets, 
nor  to  take  the  proceeds  thereof.  Mason 
r.  W^lkowich,  (Cf.  C.  A.  1st  Cir.  1906)  160 
Fed.  699,  17  Am.  Bankr.  Rep.  714. 

Liens  must  be  paid. —  When  a  sale  of 
the  property  free  of  liens  has  been  ordered, 
the  proceeds  must  be  applied  to  their  satis- 
faction, undiminished  by  anything  except 
the  costs  of  sale,  and  the  expenses,  if  any, 
which  have  been  undertaken  for  their  bene- 
fit. In  re  Prince,  (M.  D.  Pa.  1904)  131 
Fed.  546,  12  Am.  Bankr.  Rep.  675;  In  re 
U.  S.  Graphite  Co.,  (E.  D.  Pa.  1908)  161 
Fed.  583,  20  Am.  Bankr.  Rep.  573;  In  re 
Goldsmith,  (E.  D.  N.  Y.  1909)  168  Fed. 
779,  21  Am.  Bankr.  Rep.  845;  In  re  Ste- 
vens, (D.  C.  Ore.  1909)  173  Fed.  842,  23 
Am.  Bankr.  Rep.  239. 

Right  to  interest, —  When  the  proceeds 
of  the  sale  are  sufficient  to  warrant  it  the 
lienor  is  entitled  to  the  interest  legally 
due  on  his  debt.  Coder  »*.  Arts,  (C.  C.  A. 
8th  Cir.  1907)  152  Fed.  043,  18  Am.  Bankr. 
Rep.  513,  modifying  (S.  D.  la.  1906)  16 
Am.  Bankr.  Rep.  .583,  affirmed  (1909)  213 
U.  S.  223,  29  S.  Ct.  436,  53  U.  S.  (L.  ed.) 
772,  22  Am.  Bankr.  Rep.  1 ;  In  re  Allert, 
(W.  D.  K.  Y.  1908)  173  Fed.  691,  23  Am. 
Banivr.  Rep.  101;  In  re  Stevens,  (I).  C. 
Ore.  1909)  173  Fed.  842,  23  Am.  Bankr. 
Rep.  239. 


Lienor  not  Udble  for  ewpenses  of  estate. 
— ^A  court  of  bankruptcy  has  no  power  to 
take  the  proceeds  of  mortgaged  property 
of  the  baiUcrupt,  which  belongs  to  the  lien 
creditor,  to  pay  the  expenses  of  the  gen- 
eral estate,  or  the  expense  of  conducting 
the  bankrupt's  business  through  a  receiver 
or  the  trustee,  without  the  consent  of  the 
lien  creditor,  express  or  implied.  In  re 
Clark  Coal,  etc.,  Co.,  (W.  D.  Pa.  1909) 
173  Fed.  658,  23  Am.  Bankr.  Rep.  273; 
In  re  Allert,  (W.  D.  N.  Y.  1908)  173 
Fed.  691,  23  Am.  Bankr.  Rep.  101. 

Sale  subject  to  incumbrances. —  An  or- 
der by  the  Bankruptcy  Court  directing  a 
sale  of  the  bankrupt's  property  without 
mentioning  liens  will  be  construed  as  au- 
thorizing only  a  sale  subject  to  existing 
liens.  In  re  Platteville  Foundry,  etc.,  Co., 
(W.  D.  Wis.  1906)  147  Fed.  828,  17  Am. 
Bankr.  Rep.  291. 

Where  the  property  of  a  bankrupt  has 
been  sold  subject  to  incumbrances,  the  pur- 
chaser takes  title  subject  to  existing  mu- 
nicipal claims  and  taxes.  In  re  Gerry, 
(E.  D.  Pa.  1902)  112  Fed.  957,  7  Am. 
Bankr.  Rep.  459. 

The  doctrine  of  caveat  emptor  applies  in 
the  case  of  a  purchaser  who  is  expressly 
informed  that  the  trustee  is  selling  only 
such  title  as  he  possessed  and  knows  that 
the  title  is  in  litigation.  In  re  Frasin,  (C. 
C.  A.  2d  Cir.  1912)  201  Fed.  343. 

Quitclaim  deed, —  In  Hinchman  v.  Con- 
solidated Arizona  Smelting  Co.,  (D.  C.  Me. 
1912)  198  Fed.  907,  wherem  the  purchaser 
of  land  got  only  a  auitclaim  deed,  it  was 
held  that  he  took  only  the  property  which 
the  bankrupt  had. 

Effect  of  sale  of  assets  on  good  will 
and  trademarks. —  In  the  case  of  In  re 
Jaysee  Corset  Co.,  (S.  D.  N.  Y.  1911)  201 
Fed.  779,  a  trustee  sold  the  goods  and  chat- 
tels of  the  bankrupt  but  made  no  attempt 
to  sell  the  good  will  of  his  business,  nor 
her  trademark,  nor  did  he  sell  the  business 
as  a  going  concern.  The  court  said :  "  The 
effect  of  these  proceedings  by  the  trustee 
was  to  kill  the  good  will  and  destroy  the 
trademark;  for  it  is  admitted  that  this 
particular  kind  of  trademark  cannot  pass 
except  in  conjunction  with  the  good  will 
of  a  business.  W^hat  has  become  of  the 
bankrupt's  business?  It  stopped  by  bank- 
ruptcy, was  killed  by  the  trustee's  sale, 
and  the  present  intended  action  on  the 
part  of  the  trustee  is  an  attempt  to  gal- 
vanize it  into  life  again,  something  wMch 
cannot  be  done." 

Sale  ordered  to  preserve  value  of  estate. 
—  The  court  of  bankruptcy  will,  on  a 
proper  showing,  order  the  sale  of  property 
when  such  a  course  is  necessary  for  the 
preservation  of  its  value  as  an  asset  of  the 
estate.  In  re  Becker,  (E.  D.  Pa.  1899) 
98  Fed.  407,  3  Am.  Bankr.  Rep.  412 ;  In  re 
Edes,  (D.  C.  Me.  1905)  135  Fed.  595.  14 
Am.  Bankr.  Rep.  382;  In  re  Harris,  (S.  J). 
Ala.  1907)  156  Fed.  875,  19  Am.  Bankr. 
Rep.  636. 
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Effect  of  sale  as  to  adverse  claimant. — 
Unless  there  is  some  special  direction  in 
an  order  for  the  sale  of  real  estate  of  a 
bankrupt,  the  trustee  sells  only  the  inter- 
est of  the  bankrupt  therein ;  and  ohe  claim- 
ing an  interest  adverse  to  the  bankrupt, 
and  who  is  a  stranger  to  the  proceedings, 
ia  not  affected  by  the  sale,  and  has  no  in- 
terest in  the  proceeds;  nor  has  the  court 
of  bankruptcy,  after  the  property  has  been 
sold  and  conveyed,  jurisdiction  to  adjudi- 
cate the  rights  of  such  claimant  therein. 
In  re  Muhlhauser,  (G.  C.  A.  6th  Gir. 
1903)  121  Fed.  669,  10  Am.  Bankr.  Bep. 
236. 

Setting  sale  aside  —  BubsequmU  offer, — 
A  sale  will  not  be  set  aside  except  for 
gross  inadequacy  of  price,  or  circumstances 
impeaching  its  fairness.  A  subsequent 
offer  of  a  better  price  than  that  realized 
cannot,  alone,  authorize  a  resale.  In  re 
Ethier^(E.  D.  Wis.  1902)  118  Fed.  107, 
9  Am.  Bankr.  Rep.  160;  In  re  Belden,  (N. 
D.  N.  Y.  1903)  120  Fed.  524,  9  Am.  Bankr. 
Hep.  679;  Sturgiss  v.  Gorbin,  (4th  Gir. 
1905)  141  Fed.  1,  72  C.  G.  A.  179,  16  Am. 
Bankr.  Rep.  643. 

Inadequacy  of  price, — While  a  sale  may 
be  set  aside  on  the  sole  ground  of  inade- 
quacy, it  must  be  such  as  to  be  unconscion- 
able. In  re  Shapiro,  (M.  D.  Pa.  1907)  164 
Fed.  673,  19  Am.  Bankr.  Rep.  126. 

Mere  inadequacy  of  price  is  not  enough 
to  warrant  setting  aside  the  sale.  It  must 
be  admitted  that  no  hard  and  fast  line  can 
be  drawn  between  mere  inadequacy  and 
gross  inadequacy;  but  there  is  a  ditTerence, 
although  it  is  impossible  to  state  it  with 
precision.  Every  case  must  necessarily  be 
judged  upon  its  own  facts.  In  re  Metallic 
Specialty  Mfg.  Go.,  (E.  D.  Pa.  1912)  193 
Fed.  300. 

Irregularity  in  proceedings. — ^Where  the 
original  order  of  sale  was  incorrect  in 
form,  the  proof  of  notice  of  sale  indefinite, 
and  the  parties  appearing  in  the  proceed- 
ings were  served  by  mail  rather  than  per- 
sonally or  by  attorney,  and  the  "  sale " 
was  only  a  receipt  of  bid  by  the  auctioneer, 
it  would  seem  that  the  sale  should  not  be 
confirmed.  And  where  the  order  of  con- 
firmation was  not  on  notice  to  the  parties 
whose  rights  were  cut  off,  the  sale,  and  all 
proceedings  based  thereon,  should  be  set 
aside  and  It  new  sale  ordered  on  conditions. 
In  re  Bur  Mfg.,  etc..  Go.,  (E.  D.  N.  Y. 
1913)  209  Fed.  138. 

Agreement  to  raise  bid, — ^An  auction  sale 
of  property  by  a  trustee  in  bankruptcy  is 
not  invalid  because  of  a  private  arrange- 
ment between  the  attorney  for  the  pur- 
chaser and  the  auctioneer,  that  the  bid  of 
any  other  person  should  be  raised  a  cer- 
tain amount  each  time  until  a  sign  to  stop 
was  given.  In  re  Ketterer  Mfg.  Go.,  (M. 
D.  Pa.  1907)  156  Fed.  719,  19  Am.  Bankr. 
Rep.  638. 

Bidding  preveiited, — ^A  sale  will  be  set 
aside  on  petition  of  a  creditor  who  was 
prevented  from  bidding  by  the  action  of 


the  trustee,  on  his  giving  security  to  make 
a  substantially  higher  bid  for  the  property 
at  a  resale.  In  re  Shea,  (D.  G.  Mass. 
1903)  122  Fed.  742,  10  Am.  Bankr.  Rep. 
481. 

Trusteei's  misconduct, — A  court  of  bank- 
ruptcy has  general  authority  to  set  aside 
a  sale  of  a  bankrupt's  property,  made  un- 
der an  order  of  a  referee,  on  the  ground 
of  misconduct  of  the  trustee  in  making 
such  sale,  without  proof  of  fraud  on  the 
part  of  the  purchaser,  and  although  the 
order  of  the  referee  did  not  require  the 
sale  to  be  made  subject  to  the  approval  of 
the  oourt.  In  re  Shea,  (D.  G.  Mass.  1903) 
122  Fed.  742,  10  Am.  Bankr.  Rep.  481; 
In  re  Williams,  (C.  C.  A.  4th  Gir.  1912) 
197  Fed.  1. 

Purchase  by  appraiser, —  The  principles 
of  equity  and  considerations  of  public  pol- 
icy forbid  a  purchase,  at  the  sale  of  a 
trustee  in  baiUcruptcy,  by  one  of  the  ap- 
praisers of  the  property;  and,  in  such 
case,  the  sale  will  be  set  aside  with  leave 
to  the  District  Gourt  to  restore  the  parties 
so  far  as  practicable  to  their  original  situ- 
ation. In  re  Frazin,  (G.  G.  A.  2d  Oir. 
1910)   181  Fed.  307. 

Purchase  by  trustee. —  So,  where  the 
property  has  been  purchased  by  the  trus- 
tee, the  sale  must  be  set  aside.  In  re  Haw- 
ley,  (N.  D.  la.  1902)  117  Fed.  364,  9  Am. 
Bankr.  Rep.  61. 

For  circumstances  held  to  be  insufficient 
to  require  the  setting  aside  of  a  sale,  see 
In  re  Gharles  Knosher  &>  Go.,  (G.  G.  A. 
9th  Cir.  1912)  197  Fed.  136. 

On  the  setting  oMde  of  a  private  sale, 
the  purchaser  thereat,  when  not  in  fault, 
will  be  protected  to  the  extent  of  the  price 
paid,  and  the  improvements  made,  bv  him. 
In  re  Fisher,  (D.  G.  N.  J.  1906)  148  Fed. 
907,  17  Am.  Bankr.  Rep.  404. 

Review  of  order  setting  aside  sale. — An 
order  of  a  District  Gourt  in  bankruptcy, 
setting  aside  a  sale  of  property  and  direct- 
ing a  resale,  is  not  reviewable  on  a  petition 
to  superintend  and  revise,  until  after  the 
resale  has  been  made  and  confirmed.  Stur- 
giss V.  Gorbin,  (4th  Gir.  1906)  141  Fed.  1, 
72  C.  G.  A.  179,  15  Am.  Bankr.  Rep.  543. 

Coufiimation  of  sale. —  Notice  need  not 
be  given  the  creditors  of  an  application  to 
confirm  the  sale.  In  re  Nevada-Utah 
Mines  &  Smelters  Corporation,  (S.  D.  N. 
Y.  1912)  198  Fed.  497. 

An  order  confirming  a  sale  of  the  inter- 
est of  the  bankrupt  in  property  loft  to 
him  under  a  will  was  reviewed  in  the  case 
of  In  re  Crouse,  (N.  D.  N.  Y.  1912)  196 
Fed.  907,  and  the  order  of  confirmation 
afiirmed. 

An  order  by  a  referee  confirming  a  trus- 
tee's sale  of  the  bankrupt's  interest  in  real 
estate  is  sufficient  to  validate  the  sale  aa 
against  collateral  attack  because  of  mere 
irro<xularitieH  such  as  alleged  hick  c)f  ap- 
praiHement  and  error  in  the  description  of 
the  property  in  the  published  notice  of 
sale.     Robertson  v,  Howard,    (1913)    229 
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U.  S.  2M,  33  8.  Ofc.  854,  57  U.  S.  (L.  ed.) 
1174. 

Summary  procetding  as  to  proceeds  of 
■ale. —  Aside  from  the  power  of  the  Bank- 
ruptcy Ck)urt  with  regard  to  the  assets  of 
bankrupts,  which  is  especially  given  by 
the  Bankruptcy  Act,  it  has  all  the  author- 
ity which  any  court  exercising  equity 
jurisdiction  has  to  protect  its  receivers 
and  contracts  made  by  them.  Wherever 
a  receiver  by  direction  of  the  court  ap- 
pointing him  makes  a  sale  of  assets  m 
his  possession,  the  parties  concerned  in 
the  sale  are  bound  to  recognize  him  as  an 
officer  of  the  court.  Cronsequenily,  the 
court  appointing  him  has  power  to  en- 
force in.  a  summary  manner  the  comple- 
tion of  the  contract  of  sale,  and  may,  for 
instance,  order  one  who,  by  direction  of  a 
receiver  in  bankruptcy,  sold  the  bankrupt's 
property,  to  turn  over  the  proceeds  of  the 
sale  to  the  trustee  succeeding  him.  And 
if  the  sale  were  originally  unauthorized 
such  order  of  the  court  would  effectually 
affirm  it.  If  the  party  making  the  sale 
and  the  attorney  for  the  receiver  were 
joint  actors  in  such  sale  and  jointly  re- 
sponsible for  the  proceeds,  payment  by  one 
to  the  other  would  not  release  or  change 
the  joint  liability.  But  laches  of  the  trus- 
tee or  of  interested  creditors  in  applying 
for  an  order  to  turn  over  the  proceeds 
might  make  it  inequitable  to  reauire  pay- 
ment of  interest.  Mason  r.  Wolkowich, 
(1906)  160  Fed.  699,  80  C.  C.  A.  436,  10 
L.  R.  A.   (N.  S.)   765. 

III.  Salb  or  Pebishabub  Pbofebtt. 

General  Order  No.  z8,  par.  3,  authorizes 
the  court  to  order  a  sale  of  "  perishable  " 
estate  "  upon  petition  by  a  bankrupt,  cred- 
itor, receiver,  or  trustee,  setting  forth," 
etc. 

**  The  sale  of  goods  as  perishable  is  for 
the  benefit  of  ill  concerned,  the  money 
realized  therefrom  standing  in  stead  of 
the  property  itself  against  which  the  par- 
ties interested  may  assert  their  rights 
the  same  as  if  the  sale  had  not  taken 
place."  In  re  Le  Vay,  (M.  D.  Pa.  1903) 
126  Fed.  990. 

One  of  the  official  forma  is  that  of  a 
petition  and  order  for  sale  of  perishable 
property.  Form  No.  46,  in  the  pages  pre- 
ceding section  31  in  this  title. 

Bills  receivable  may  be  sold  as  perish- 
able, and  a  bankruptcy  receiver's  assign- 
ment of  "  all  bills  receivable "  to  a  pur- 
chaser at  the  receiver's  sale  thereof,  in- 
cludes a  judgment  covered  by  the  bankrupt 


for  the  price  of  goods  sold  by  him,  the 
judgment  having  hsen  recovered  before  the 
assignment,  and  neither  the  receiver  nor 
the  assignee  being  aware  that  the  claim 
had  been  reduced  to  judgment  when  the 
assignment  was  made.  The  sale  and  as- 
signment also  operate  to  transfer  the 
right  to  sue  on  a  bond  given  to  dissolve 
an  attachment  in  the  action  wherein  the 
judgment  was  recovered.  Rogers  r.  Ab- 
bot, (1910)  206  Mass.  270,  92  N.  E.  472, 
138  A.  S.  R.  394> 

A  receiver  appointed  under  section  a 
(3)  may  be  au^orised  by  the  court  to 
sell  property  that  is  of  a  perishable  nature 
and  likely  to  deteriorate  in  value  with 
time.  In  re  Gamer,  (N.  D.  Ala.  1907)  153 
Fed.  914;  In  re  Becker,  (E.  D.  Pa.  1899) 
98  Fed.  407  (liquor  lioenae).  See  also 
In  re  Roberts,  (7th  Cir.  1908)  166  Fed.  96, 
92  €.  C.  A.  80;  In  re  De  Lancey  Stables 
Co.,  (E.  D.  Pa.  1909)  170  Fed.  860,  where 
the  cost  of  keeping  and  feeding  horsea 
woidd  soon  have  exhausted  their  value. 

Sales  by  receivers  are  justified  only 
when  property  is  perishable  or  is  rapidly 
depreciating  in  value  on  a  falling  market 
or  for  other  reasons.  No  bankrupt  estate 
should  be  charged  with  the  espense  of  sudi 
a  proceeding  except  in  case  of  plain  neces- 
si^.  In  re  Desrochers,  (N.  D.  N.  Y.  1911) 
183  Fed.  991;  In  re  Harris,  (S.  D.  Ala. 
1907)   166  Fed.  875. 

'^A  perishable  estate  nuty  be  aold^'eTen 
without  notice  to  creditors,  and  the  courts 
have  been  very  liberal  in  their  construc- 
tion of  what  is  *  perishable.*  ...  It 
is  the  custom  to  order  sales  of  periahable 
personal  property  even  without  notice." 
In  re  Edes,  (D.  0.  Me.  1905)  135  Fed.  596. 

Modification  of  order. — An  order  having 
been  made  for  the  sale  of  the  bankrupt's 
property  as  perishable,  the  court,  on  peti- 
tion by  the  bankrupt,  ordered  that  certain 
articles  claimed  as  his  state  exemption  be 
set  aside  for  him  at  the  valuation  fixed 
by  the  appraisers.  In  re  Joyce,  (M.  D.  Pa. 
1904)    128  Fed.  985. 

Order  of  sale  and  confirmation  of  sale. 
— When  a  Bankruptcy  Court  orders  prop- 
erty in  the  hands  of  a  receiver  to  be  sold 
because  perishable,  and  the  sale  is  made 
on  that  ground,  and  is  confirmed  by  the 
court  on  the  petition  of  the  trustee,  it  is 
not  necessary  to  state  the  ground  on  which 
the  property,  taken  as  a  whole,  was  con- 
sidered to  be  in  the  nature  of  perishable 
property.  Rogers  v.  Abbot,  (1910)  206 
Mass.  270,  92  N.  £.  472,  138  A.  S.  R. 
394. 


c  [Trustee  to  convey  title.]  The  title  to  property  of  a  bankrupt  estate 
which  has  been  sold,  as  herein  provided,  shall  be  conveyed  to  the  purchaser 
by  the  trustee.  [  (1898)  30  Stat.  L.  566.] 


Court  may  summarily  enforce  contract 
of  sale. —  Whenever  the  receiver  of  a  bank- 
rupt, by  direction  of  the  court  appointing 


him,  makes  a  sale  of  assets  in  his  posses- 
sion, the  parties  ooncerned  are  bound  to 
recognize  him  as  an  officer  of  the  court; 
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and  hence  Buch  court  not  only  has  power 
to  enforce  in  a  summary  manner  the  com- 
pletion of  the  contract  of  sale,  but  the 
parties  involved  are  deemed  to  have  con- 
sented to  such  proceeding.  Mason  tr.  Wol- 
kowich,  (C.  C.  A.  1st  Cir.  1906)  150  Fed. 
699,  17  Am.  Bankr.  Rep.  714;  In  re 
Jungmann,  (C.  O.  A.  2d  Cir.  1911)  186 
Fed.  302. 

Purchaser  h(is  right  to  be  heard, —  Un- 
der a  contract  made  with  a  receiver  in 
bankruptcy  for  the  purchase  of  property 
of  the  estate,  including  a  stock  of  goods, 
by  which  the  purchaser  agreed  to  take 
"  all  salable  merchandise  in  good  condi- 
tion at  the  lowest  market  purchase  price," 
it  was  held  that  he  could  not  be  required 
to  accept  the  inventory  and  prices  made 
by  the  appraisers  appointed  by  the  court, 
without  having  an  opportunity  to  be  heard 
as  to  the  condition  and  market  price  of 
the  goods.  In  re  Jungmann,  (C.  G.  A. 
2d  Cir.  1911)   186  Fed.  302. 

Bankrupt  corporation  cannot  interfere 
with  purchaser  of  its  business,  good  will, 
and  name. —  In  S.  F.  Myers  Co.  r.  Tuttle, 


(S.  D.  N.  Y.  1911)  188  Fed.  532,  it  ap- 
pears that  the  S.  F.  Myers  Company,  do- 
ing a  mail  order  jewelry  business,  became 
bankrupt,  and  its  assets,  including  its  good 
will  and  corporate  name,  were  purchased 
by  T.  Thereafter  the  sons  of  Myers  formed 
a  corporation  called  the  **  S.  F.  Myers* 
Sons  Company  "  and  undertook  to  carry 
on  a  similar  business  at  the  same  place 
occupied  by  the  bankrupt  corporation. 
Tliis  was  enjoined,  at  the  suit  of  T.,  and 
the  new  corporation  was  ordered  either 
to  change  its  name,  so  as  not  to  produce 
confusion,  or  change  its  place  of  business; 
it  also  being  enjoined  from  interfering 
with  the  business  carried  on  by  T.  under 
the  name  of  the  old  corporation.  And  it 
was  held  that  the  old  corporation,  having 
obtained  a  discharge  in  bankruptcy,  but 
having  no  assets,  was  not  entitled  to  en- 
join T.  from  continuing  to  use  the  name 
of  the  old  corporation;  but  that  such  cor- 
poration could  be  restrained  from  inter- 
fering with  the  business  of  T.  which  he 
was  carrying  on  under  such  name. 


d  [Composition  set  aside  —  vesting  title  in  trustee.]  Whenever  a  com- 
position shall  be  set  aside,  or  discharge  revoked,  the  trustee  shall,  upon  his 
appointment  and  qualification,  be  vested  as  herein  provided  with  the  title 
to  all  of  the  property  of  the  bankrupt  as  of  the  date  of  the  final  decree  set- 
ting aside  the  composition  or  revoking  the  discharge.  [(1898)  30  Stat.  L. 
56€]. 


As  to 
Revocation  of   discharge,   see  section 

15. 
Setting  aside  composition,  see  section 
13. 
A  secret  agreement  between  a  debtor 
and  a  single  creditor,  joining  in  a  com- 
position, by  which  such  creditor  is  to  re- 
ceive an  advantage  over  the  others,  can- 
not  be   enforced    so    long    as    it    remains 
executory;   and   if  fully  executed  at  the 


time  of  or  prior  to  the  composition,  the 
excess  may  be  recovered  back  on  the  theory 
that  it  was  paid  under  compulsion;  but 
such  transactions  render  the  composition 
only  voidable  at  the  instance  of  other 
creditors  joining  therein.  They  have  no 
lien  or  other  right  which  entitles  them 
to  recover  the  excess  paid  or  secured  to 
the  preferred  creditor.  Batchelder,  etc., 
Co.  f.  Whitmore,  (C.  C.  A.  1st  Cir.  1903) 
122  Fed.  355,  10  Am.  Bankr.  Rep.  641. 


e  [Avoiding  certain  transfers  —  recovery  of  property.]  The  trustee 
may  avoid  any  transfer  by  the  bankrupt  of  his  property  which  any  creditor 
of  such  bankrupt  might  have  avoided,  and  may  recover  the  property  so 
transferred,  or  its  value,  from  the  person  to  whom  it  was  transferred,  unless 
he  was  a  bona  fide  holder  for  value  prior  to  the  date  of  the  adjudication. 
Such  property  may  be  recovered  or  its  value  collected  from  whoever  may 
have  received  it,  except  a  bona  fide  holder  for  value.  [  (1898)  30  Stat.  L. 
566.] 

authorizes  the  trustee  to  set  aside  fraudu- 
lent transfers  although  made  prior  to 
four  months  before  the  filing  of  the  peti- 
tion in  bankruptcy,  but  it  is  identical 
with  section  606  in  so  far  as  it  author- 
izes the  trustee  in  such  cases  to  recover 
the  property  or  its  value.  In  consequence 
of  this  identity  it  may  be  impossible  in 
many  cases  to  ascertain  from  the  plead- 
ings in  a  suit  by  the  trustee,  under  which 


As  to 
Jurisdiction  as  to  adverse  claimants, 

see  section  23  a  and  h. 
Recovery  of  voidable  preferences,  see 

section  60  &. 

Recovery    of    property    fraudulently 

transferred  within  four   months  of 

bankruptcy,  see  section  67c. 

Contrasted  with   section  6ofe. —  Section 

70e  differs   from   section  606,   in   that   it 
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section  relief  is  sought.  See  Allen  v. 
Gray,  (1911)  ^01  N.  Y.  504,  94  N.  E.  662, 
Ann.  Cas.  1912B  123. 

Power  conferred  on  trustee. —  Under  sec- 
tion 70e;  the  trustee  may  assert  any  right 
which  the  creditor  might  have  asserted 
on  the  facts  as  they  were  at  the  time  of 
the  filing  of  the  petition  in  bankruptcy; 
and  the  trustee  may  impeach  or  set  aside 
any  fraudulent  act  or  transaction  of  the 
bankrupt,  and  recover  property  or  its  pro- 
ceeds, just  as  creditors  might  have  done 
if  bankruptcy  had  not  occurred,  and  the 
rights  and  remedies  of  the  creditors  had 
not  been  vested  in  the  trustees.  Knapp  v. 
Milwaukee  Trust  Co.,  (1910)  216  U.  S. 
545,  30  S.  Ct.  412;  Thomas  f.  Sugarman, 
(1910)  218  U.  S.  129,  30  S.  Ct.  650; 
Globe  Bank,  etc.,  Co.  v.  Martin,  (1915) 
236  U.  S.  288,  35  S.  Ct.  377,  69  U.  S. 
(L.  ed.)  583;  Bush  v.  Export  Storage 
Co.,  (E.  D.  Tenn.  1904)  136  Fed.  918,  14 
Am.  Bankr.  Rep.  138 ;  Mitchell  v.  Mitchell, 
(E.  D.  N.  C.  1906)  147  Fed.  280,  17  Am. 
Bankr.  Rep.  382;  Hurley  v.  Devlin,  (D.  C. 
Kan.  1906)  149  Fed.  268,  17  Am.  Bankr. 
Rep.  797;  Burns  v.  0*Gorman  Co.,  (C.  C. 
R.  I.  1906)  150  Fed.  226,  17  Am.  Bankr. 
Rep.  815;  Hull  v.  Burr,  (C.  C.  A.  5th 
Cir.  1907)  153  Fed.  945,  18  Am.  Bankr. 
Rep.  641;  In  re  Gerstman,  (C.  C.  A.  2d 
Cir.  1907)  157  Fed.  549,  19  Am.  Bankr. 
Rep.    145;    In   re   Siegel,    (E.   D.    X.    Y. 

1908)  164  Fed.  659,  21  Am.  Bankr.  Rep. 
154;   In  re  Bement,    (C.   C.  A.   7th  Cir. 

1909)  172  Fed.  98,  reversing  (W.  D.  Wis. 

1908)  168  Fed.  885,  20  Am.  Bankr.  Rep. 
317;    In   re   Bothe,    (C.    C.    A.    8th    Cir. 

1909)  173  Fed.  597,  23  Am.  Bankr.  Rep. 
151;  In  re  Berkowitz,  (D.  C.  N.  J.  1908) 
173  Fed.  1013,  22  Am.  Bankr.  Rep.  233; 
Gorham  v.  Buzzell,  (D.  C.  Me.  1910)  178 
Fed.  596;  In  re  Famous  Clothing  Co., 
(W.  D.  N.  Y.  1910)  179  Fed.  1016; 
Greenhall  v.  Carnegie  Trust  Ck).,  (S.  D. 
N*.  Y.  1910)  180  Fed.  812;  In  re  Shinn, 
(D.  C.  X.  J.  1911)  185  Fed.  990;  In  re 
Kessler,  (C.  C.  A.  2d  Cir.  1911)  186  Fed. 
127;   Peterson  v.  Mettler,    (W.  D.  Wash. 

1912)  198  Fed.  938;  National  Bank  of 
Athens  v.  Shackelford,   (C.  C.  A.  6th  Cir. 

1913)  208  Fed.  677;  Casey  v.  Baker,  (N. 
D.  N.  Y.  1915)  212  Fed.  247;  Milkman  v. 
Arthe,  (C.  C.  A.  2d  Cir.  1915)  223  Fed. 
507;  Bentley  v.  Young,  (C.  C.  A.  2d  Cir. 
1915)  223  Fed.  536;  In  re  Adams,  (N.  D. 
N.  Y.  1898)  1  Am.  Bankr.  Rep.  94;  Cole- 
man I'.  Dana,  (1915)  191  Mo.  App.  370, 
178  S.  W.  256;  In  re  Gray,  (1900)  3  Am. 
Bankr.  Rep.  647,  47  App.  Div.  554,  62 
X.  Y.  S.  618;  Skillen  f.  Endelman,  (1902) 

11  Am.  Bankr.  Rep.  766,  39  Misc.  261,  79 
X.  Y.  S.  413;  Beasley  r.  Coggins,   (1904) 

12  Am.  Bankr.  Rep.  3.55,  48  Fla.  215,  37 
So.  213;  Breckons  r.  Snyder,  (1905)  15 
Am.  Bankr.  Rep.  112,  211  Pa.  St.  176,  60 
Atl.  575 ;  Zartman  r.  Waterloo  First  Nat. 
Bank,  (1907)  19  Am.  Bankr.  Rep.  '^7  t^-v.) 
X.  Y.  267,  82  X.  E.  127;  Thomas  v.  Roddy, 
(1907)   19  Am.  Bankr.  Rep.  873,  122  App. 


Div.  851,  107  N.  Y.  S.  473;  Ryker  t?. 
Gwynne,  (N.  Y.  1908)  21  Am.  Bankr. 
Rep.  95;  Prescott  i\  Galluccio,  (N.  D. 
N.  Y.  1908)  21  Am.  Bankr.  Rep.  229;  In 
re  Overholzer,  (N.  D.  X.  Dak.  1909)  23 
Am.  Bankr.  Rep.  10;  Phillips  v.  Kleinman, 
(Pa.  1909)  23  Am.  Bankr.  Rep.  266;  Hood 
r.  Blair  State  Bank,  (1902)  3  Xeb.  (un- 
official) Rep.  432,  91  N.  W.  701;  Sheldon 
V.  Parker,  (1902)  66  Xeb.  610,  92  N.  W. 
923,  95  X.  W.  1016;  Shreck  v.  Hanlon, 
(1905)  74  Xeb.  264,  104  X.  \W.  193;  Xye 
v.  Hart,  (1901)  12  Ohio  Cir.  Dec.  419; 
Mueller  v.  Brusa,  (1901)  112  Wis.  406, 
88  X.  W.  229. 

Fra/udy  cictual  or  constructive,  is  a 
necessary  element  in  order  to  give  the 
trustee  in  bankruptcy  a  right  of  action 
under  section  70e.  Bush  v.  Export  Storage 
Co.,  (E.  D.  Tenn.  1904)  136  Fed.  918,  14 
Am.  Bankr.  Rep.  138;  In  re  Calvi,  (X.  D. 
X  Y.  1911)  185  Fed.  642.  See  also  Grin- 
stead  V.  Union  Savings,  etc.,  Co.,  (C.  C. 
A.  9th  Cir.  1911)    190  Fed.  546. 

'^Transfer  by  bankrupt,** — Of  course  a 
transfer  by  a  third  party  for  the  benefit 
of  the  bankrupt  is  not  such  a  transfer  by 
the  bankrupt  of  his  property  as  any  cred- 
itor might  avoid,  but  if  the  transfer  by  a 
third  party  is  the  transfer  of  funds  from 
the  bankrupt's  estate  to  another  party  for 
use,  it  falls  within  the  section.  Thus  in 
Milkman  i\  Arthe,  (E.  D.  X.  Y.  1914) 
213  Fed.  642,  the  court  held  that  while  a 
transfer  by  a  third  person  for  the  benefit 
of  the  bankrupt  could  not  be  avoided  by 
a  creditor,  where  the  money  of  the  bank- 
rupt was  by  agreement  used  by  such  third 
person  for  the  purpose  of  creating  a  trust 
for  the  bankrupt's  wife  and  the  entire 
transaction  was  an  attempt  to  conceal  the 
money  of  the  bankrupt  by  transferring  it 
into  the  form  of  stock,  the  transfer  could 
be  avoided  by  the  trustee  in  bankruptcy. 

May  replevin  property  purchased  from 
bankrupt  prior  to  bankruptcy. —  While  it 
is  well  settled  that  a  creditor  has  no  di- 
rect action  against  one  holding  the  pos- 
session of  property  which  might  other- 
wise be  subjected  to  the  payment  of 
claims  against  the  debtor,  because  there 
ia  no  privity  of  'contract  between  one  in 
the  possession  of  the  property  and  cred- 
itor seeking  to  apply  it  to  his  claim,  and 
that  in  such  circumstances  the  creditor 
must  first  establish  his  claim  by  judg- 
ment or  acquire  a  lien  by  attachment, 
nevertheless  in  bankruptcy  proceedings, 
the  reason  of  the  rule  is  satisfied  when 
the  debtor  has  been  adjudged  insolvent 
and  unable  to  pay  his  debts.  The  ap- 
ppintment  and  qualification  of  the  trustee 
in  such  circumstances  show  that  he  is  en- 
titled to  the  possession  of  the  property 
foi  the  purpose  of  applying  it  to  the 
claims  of  the  creditors.  Under  the  Bank- 
ruptcy Act  the  trustee  is  vested  with  title 
to  the  bankrupt's  property,  and  is  given 
the  rifjht  to  recover  it  from  whomsoever 
has  possession.     It  is  the  conjimction  of 
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title  and  the  right  to  possesBion  in  one 
and  the  Bame  person,  that  is  the  trustee, 
which  constitutes  the  basis  for  an  action 
of  replevin  in  his  favor.  Goodwin  v. 
Tuttle,  (1914)  70  Ore.  424,  141  Pac.  1120. 

Not  limited  to  tra/nsfera  toithin  four 
montka^  period. —  The  right  of  the  cred- 
itors of  a  bankrupt  to  pursue  and  reclaim 
property  transferred  fraudulently  by  an 
insolvent  debtor  as  a  voluntary  gift  is 
not  limited  to  transfers  made  within 
four  months  of  the  institution  of  the 
bankruptcy  proceedings.  In  re  Schenck, 
(D.  C.  Wash.  1902)  116  Fed.  554,  8  Am. 
Bankr.  Rep.  727;  Corev  (?.  Blackwell 
Lumber  Co.,  (1913)  24  Idaho  642,  135 
Pac.  742;  Underleak  v.  Scott,  (1912) 
117  Minn.  136,  134  N.  W.  731. 

The  trustee  may  resist  the  establiah- 
ment  of  a  lien  upon  the  bankrupt's  prop- 
erty, in  his  hands,  under  a  chattel  mort- 
gage which  was  void  as  to  creditors  at 
the  time  of  the  adjudication  in  bank- 
ruptcy. Knapp  i\  Milwaukee  Trust  Co., 
(1910)   216  U.  S.  646,  30  S.  Ct.  412. 

May  seize  property  conveyed  to  cor- 
poration for  personal  benefit, —  Where  it 
ia  shown  that  a  bankrupt,  while  insolvent, 
oiganized  a  corporation  to  which  he  con- 
veyed his  property,  and  which  he  con- 
ducted solely  for  his  own  benefit,  for  the 
evident  purpose  of  placing  such  property 
beyond  the  reach  of  his  creditors,  his 
trustee  may  properly  be  ordered  to  seise 
such  property  as  assets  of  the  estate.  In 
rn  Berkowitz,  (D.  C.  N.  J.  1908)  173 
Fed.  1013,  22  Am.  Bankr.  Rep.  233. 

May  enforce  equitable  rights. — ^A  trus- 
tee In  bankruptcy  represents  all  persons 
irterested  in  the  estate;  and  he  may  en- 
force, in  the  court  of  bankruptcy,  the 
equitable  rights  existing  in  favor  of  cer- 
tain of  the  creditors  only.  In  re  Bothe, 
(C.  C.  A.  8th  Cir.  1909)  173  Fed.  597,  23 
Am.  Bankr.  Rep.  151. 

May  sue  as  stockholder. —  Where,  be- 
tween the  passing  of  a  bankruptcy  adju- 
dication and  the  appointment  of  a  trus- 
tee, the  assets  of  a  corporation,  in  which 
the  bankrupt  was  a  large  stockholder, 
were  sold  at  the  instance  of  the  majority 
stockholders,  in  such  a  manner  and  for 
such  a  consideration  as  to  prejudice  the 
bankrupt's  estate,  and  to  apply  the  bank- 
rupt's interest  to  an  indebtedness  owing 
to  a  single  creditor,  it  was  held  that 
such  sale  was  subject  to  vacation  by  the 
trustee,  after  his  appointment,  suing  as 
a  stockholder  for  an  alleged  abuse  by  the 
majoritv.  Greenhall  v.  Carnegie  Trust 
Co.,   (S."  D.  N.  Y.  1910)    180  Fed.  812. 

Usury  recoverable. — ^A  trustee  may 
maintain  an  action  to  recover  usurious 
interest  paid  by  the  bankrupt.  Reed  v, 
American-German  Xat.  Bank,  (W.  D.  Ky. 
1907)  155  Fed.  233,  19  Am.  Bankr.  Rep. 
140. 

Effect  of  discharge. —  The  discharge  of 
a  debtor  in  bankruptcy  in  no  way  pre- 
cludes the  trustee  from  recovering  prop- 


erty of  the  bankrupt's  estate  which  has 
been     fraudulently    transfen-red.      In    re 
Pierce,    (N.  D.  N.  Y.  1900)    103  Fed.  64; 
Nye  t\  Hart,    (1901)    1?  Ohio  Cir.  Dec 
419. 

A  receiver  has  no  pouter  to  sue  for  the 
purpose  of  setting  aside  a  fraudulent 
transfer.  Guaranty  Title,  etc.,  Co.  v, 
Pearlman,  (W.  D.  Pa.  1906)  144  Fed. 
550,  16  Am.  Bankr.  Rop.  461. 

Action  to  recover  former  funds  of  bank- 
rupt.— A  suit  by  a  trustee  in  bankruptcy 
against  wrongdoers,  who  have  appropri- 
ated funds  of  the  bankrupt  without  his 
assent,  is  not  within  the  section.  Park 
V.  Cameron,  (1915)  237  U.  S.  616,  35  8. 
Ct.  719,  59  U.  S.  (L.  ed.)   1147. 

Nor  can  the  trustee  maintain  a  suit, 
under  this  section,  to  recover  property 
held  by  a  defendant  which  belonged  to 
the  bankrupt  and  consequently  passed 
to  the  trustee  as  the  representative  of 
the  bankrupt's  estate  and  which  the  de- 
fendant wrongfully  refuses  to  surrender. 
Harris  t\  Mt.  Pleasant  First  Nat.  Bank, 
216  U.  S.  382,  30  S.  Ct.  296,  54  U.  S. 
(L.   ed.)    528. 

Trustee  vested  with  rights  of  creditor. 
—  Since  the  amendment  of  section  47a  (2) 
in  1910,  trustees  as  to  all  property  in 
the  custody  or  coming  into  the  custody 
of  the  Baiicruptcy  Court  are  vested  with 
all  the  rights,  remedies,  and  powers  of 
a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings  thereon;  and  also, 
as  to  all  property  not  in  the  custody  of 
the  Bankruptcy  Court,  are  vested  with  all 
the  rights,  remedies,  and  powers  of  a 
judgment  creditor  holding  an  execution 
duly  returned  unsatisfied.  See  section 
47a    (2). 

Since  the  amendent  of  1910  decisions 
holding  that  a  trustee  has  no  other  right 
than  belonged  to  the  bankrupt  are  no 
longer  controlling.  In  re  Gehris-Herbine 
Co.,   (E.  D.  Pa.  1911)    188  Fed.  502. 

And  even  prior  to  the  amendment  of 
1910  it  was  held  that  when,  under  section 
70e,  the  trustee  seeks  to  set  aside  a  fraudu- 
lent or  voidable  transfer  of  the  bankrupt 
antedating  the  four  months'  period,  ne 
does  so  in  the  creditors'  right,  to  which 
he  is  subrogated,  and  which  is  vested  in 
him  exclusively.  In  re  Gray,  (1900)  3 
Am.  Bankr.  Rep.  647,  47  App.  Div.  554, 
62  N.  Y.  S.  618. 

A  creditor  of  one  discharged  in  bank- 
ruptcy cannot  maintain  a  suit  to  set 
aside  an  alleged  fraudulent  transfer  of 
the  property  of  the  bankrupt,  al- 
though such  transfer  may  have  been 
made  more  than  four  months  prioi 
to  the  filing  of  the  petition  in  bankruptcy. 
The  right  to  sue  for  such  property,  and 
subject  it  to  the  payment  of  the  bank- 
rupt's debts,  is  vested  alone  in  the  trus- 
tee, and  the  failure  of  the  trustee  to 
bring  such  suit  within  the  time  prescribed 
by  law  does  not  transfer  the  right  to  do 
so  to  the  creditor.    In  re  Adams,   (N.  D. 
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K.  Y.  1898)  1  Am.  Bankr.  Rep.  94;  Ruhl- 
Koblegard  Co.  v.  Gillespie,  (1907)  22 
Am.  Bankr.  Rep.  643,  61  W.  Va.  684,  11 
Ann.  Gas.  929,  56  S.  E.  898. 

But  prior  to  the  appointment  of  a 
trustee  it  would  seem  clear  that  the  gen- 
eral creditors,  by  bill  or  other  appro- 
priate proceedings,  may  take  steps  to  s^ 
aside  fraudulent  transfers  of  property; 
and  under  section  11  the  suit  so  pending 
might  then  be  continued  by  the  trustee 
after  Jiis  appointment.  See  Guaranty 
Title,  etc.,  Co.  v.  Pearlman,  (W.  D.  Pa. 
1906)  144  Fed.  550.  And  see  the  anno- 
tation under  section  64&  (2). 

Trustee  cannot  recover  when  creditor 
could  not  do  so. — ^A  trustee  in  bankruptcy 
cannot  set  aside  a  transfer  in  the  in- 
terest of  creditors,  when  the  creditor 
himself  would  have  no  standing  to  do  so. 
In  re  Sayed,  (W.  D.  Mich.  1910)  185  Fed. 
962;  Holbrook  v.  International  Trust  Co., 
(1915)  220  Mass.  150,  107  N".  E.  665; 
Mayhew  r.  Todisman,  (1912)  246  Mo. 
288,  151  8.  W.  436. 

Status  of  trustee. — ^The  trustee  in  bank- 
ruptcy, under  the  United  States  Bank- 
rupt Law,  holds  a  position  analogous  to 
that  formerly  held  by  the  assignee  in  in- 
solvency under  the  state  law.  Such  as- 
signee had  the  right  to  sue  for  and  re- 
cover everything  due  to  the  estate  for 
tlie  benefit  of  the  creditors.  Where  a 
pretended  transfer  from  the  assignor  was 
void  as  to  creditors,  the  title  passed  to 
the  assignee  in  insolvency  for  the  benefit 
of  the  creditors,  and  he  was  authorized  to 
maintain  an  action  on  their  behalf  to 
reduce  the  property  to  possession.  As 
between  the  creditors  and  the  diebtor,  who 
fraudulently  conveyed  property  to  defeat 
them,  he  was  regarded  as  holding  the 
title  to,  or  an  interest  in,  the  property 
conveyed,  and  it  therefore  passed  to  the 
assignee.  The  same  principle  holds  now 
as  U>  the  trustee  in  bankruptcy.  Meyer 
V.  Perkins,  (1912)  20  Cal.  App.  661,  130 
Pac.  206,  208. 

The  estate  and  subject  matter  being 
in  custodia  legis,  the  law  takes  care  of 
the  creditor,  and  the  trustee  in  bank- 
ruptcy, as  the  arm  of  the  court,  acts  for 
and  on  behalf  of  the  creditor  in  that  par- 
ticular, so  that  whatever  the  creditor 
might  do  in  avoiding  the  deed  of  his 
debtor  for  fraud  the  trustee  in  bank- 
ruptcy may  do  under  the  present  Bank- 
rupt Act  as  a  sort  of  alter  ego.  Such 
trustee  takes  title  to  the  bankrupt's  prop- 
erty, including  that  conveyed  in  fraud 
of  creditors,  contrary  to  the  terms  of 
the  Bankrupt  Act,  but  he  takes  it  sub- 
ject to  outstanding  equities,  to  which  the 
title  was  subject  in  the  hands  of  the 
bankrupt.  Coleman  v.  Hagey,  (1913)  252 
Mo.   102,  158  S.  W.  829. 

Fraudulent  conveycmces. — This  section 
includes  fraudulent  conveyances  which 
are  so  by  common  law,  by  statute  law,  and 


by  any  recognized  rule  of  law  other  than 
the  special  provisions  of  the  bankrupt 
statute.  To  give  the  trustee  the  title 
to  property  transferred  by  the  bankrupt, 
and  a  right  to  recover  such  property,  the 
conveyance  must  be  fraudulent  as  to 
creditors  under  the  common  law  or  stat- 
ute law.  There  must  be  fraud  in  fact, 
as  distinguished  from  the  constructive 
fraud  that  is  sufficient  where  it  is  so 
provided  in  the  Bankruptcy  Act.  Under- 
leak  r.  Scott,  (1912)  117  Minn.  136,  134 
N.  W.  731. 

Insolvency  of  transferor. —  It  is  not 
necessary  in  order  to  avoid  a  transfer  as 
a  transfer  made  to  hinder  and  delay 
creditors  that  the  transferor  at  the  time 
of  the  transfer  was  insolvent.  If  the  cir- 
cumstances are  such  the  jury  can  find 
that  the  transfer  was  made  with  intent 
to  hinder  and  delay  creditors  it  is  void- 
able. Where  a  transfer  is  made  by  a 
debtor  who  is  in  embarrassed  circum- 
stances although  not  insolvent,  a  jury  in 
some  cases  may  be  warranted  in  finding 
the  fact  of  intent  to  delay  and  defraud. 
Holbrook  r.  International  Trust  Co., 
(1915)   220  Mass.  150,  107  N.  E.  665. 

Consent  of  defendant. — Since  the  amend- 
ment of  1910  to  section  236,  actions  may 
be  brought  by  a  trustee  in  the  courts  of 
bankruptcy,  in  cases  coming  within  the 
terms  of  section  70c,  without  the  consent 
of  the  defendant.  Prior  to  the  amend- 
ment, such  suits  could  not  be  brought  in 
the  United  States  District  Courts,  un- 
less by  consent  of  the  proposed  defendant. 
Newcomb  r.  Biwer,  (D.  C.  S.  D.  1912) 
199  Fed.  529. 

Amount  of  recovery. —  Where  a  sum- 
mary action  is  brought  by  a  trustee  to 
recover  the  value  of  property  transferred 
after  the  petition  in  bankruptcy  was  filed 
and  it  appears  that  the  transferee  had 
mingled  the  property  with  his  own  and 
sold  part  of  it,  the  amount  required  to 
be  restored  for  the  property  sold  should 
represent  the  actual  value  of  the  goods 
when  transferred,  and  not  the  amount 
paid  by  the  transferee  for  them.  In  re 
Denson,  (X.  D.  Ala.  1912)  196  Fed.  854. 
Bona  fide  transactions  are  excepted  from 
the  operation  of  the  statute,  as,  indeed, 
tJjey  would  have  been  without  being  ex- 
pressly excepted;  therefore  the  power  con- 
ferred on  tlie  trustee,  under  section  70e, 
does  not  warrant  interference  with',  or  the 
disturbance    of,    the    rights   of    bona  fide 

gurchasers  for  value.  In  re  Rudnick,  (D. 
I.  Wash.  1900)  102  Fed.  750,  4  Am. 
Bankr.  Rep.  531 ;  Bush  v.  Export  Stor- 
age Co.,  (E.  D.  Tenn.  1904)  136  Fed. 
918,  14  Am.  Bankr.  Rep.  138;  Gorham  v. 
Buzzell,  (D.  C.  Me.  1910)  178  Fed.  596. 
Ccmnot  enjoin  disposition  of  property. 
— ^1  he  statute  does  not  vest  a  court  of 
bankruptcy  with  jurisdiction  to  take 
property  alleged  to  belong  to  the  bank- 
rupt   out    of    the    possession   of    a    third 
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party,  unless  by  his  consent,  either  per- 
manently, by  a  plenary  suit,  or  tem- 
porarily and  by  summary  process,  pend- 
ing adjudication  on  a  petition  filed;  and, 
lacking  such  jurisdiction,  it  is  without 
power  to  enjoin  the  third  party  from 
disposing  of  sueh  property.  In  re  Ward, 
(D.  C.  Mass.  1900)  104  Fed.  985,  5  Am. 
Bankr.  Rep.  215;  In  re  Berkowitz,  (E. 
P.  Pa.  1906)  143  Fed.  698,  16  Am.  Bankr. 
Rep.  251.  But  see  the  annotation  under 
section  11a. 

Burden  of  shoioing  bona  fides. —  In  pro- 
ceedings by  a  trustee  in  bankruptcy  to 
set  aside  a  fraudulent  transfer  made  by 
the  bankrupt,  the  burden  is  on  the  defend- 
ants to  show  that  they  are  bona  fide  pur- 
chasers for  value,  such  a  defense  being  an 
affirmative  one.  Lawrence  t\  Lowrie,  (M. 
D.  Pa.  1903)  133  Fed.  996,  13  Am.  Bankr. 
Rep.   297. 

Valid  liens  protected. —  Under  the  rule 
heretofore  stated  (see  supra,  p.  1150, 
division  I  in  note  to  section  70a)  the 
title  of  the  trustee  to  the  property  of  the 
bankrupt  is  subject  to  all  valid  liens, 
and  to  all  legal  and  equitable  claims  ex- 
isting against  it;  and  this  rule  also  ap- 
plies where  recovery  is  sought  under  sec- 
tion 70e.  Philadelphia  Fourth  St.  Bank 
V.  Yardley,  (1897)  165  U.  S.  634,  17  S. 
Ct.  439,  41  U.  S.  (L.  ed.)  865.  And  see 
to  the  same  effect  Duplan  Silk  Co.  r. 
Spencer,  (C.  C.  A.  3d  Cir.  1902)  115  Fed. 
689,  8  Am.  Bankr.  Rep.  367;  Hurley  v. 
Devlin,  (D.  C.  Kan.  1906)  149  Fed.  268, 
17  Am.  Bankr.  Rep.  793;  Manning  v. 
Evans,  (D.  C.  N.  J.  1907)  156  Fed.  106. 
19  Am.  Bankr.  Rep.  217;  Aldine  Trust 
Co.  V.  Smith,  (C.  C.  A.  3d  Cir.  1910)  182 
Fed.  449. 

Thus,  if  undeY*  the  state  law  it  is  not 
unlawful  for  an  insolvent  debtor  to  prefer 
a  creditor  by  a  transfer  of  property,  if 
made  in  good  faith  and  for  an  adequate 
consideration,  the  trustee  of  a  bankrupt 
cannot  set  aside  such  a  transfer  under 
section  70e.  Manning  v.  Evans,  (D.  C. 
N.  J.  1907)  156  Fed.  106,  19  Am.  Bankr. 
Bep.  217. 


So,  al«o,  where  a  bankrupt  treats  cer- 
tain property  as  having  been  sold  by  him, 
and  assigns  the  proceeds  thereof  as  col- 
lateral security  for  a  loan,  neither  he  nor 
his  trustee  will  be  heard  to  assert  the 
contrary.  Philadelphia  Fourth  St.  Bank 
V.  Yardley,  (1897)  165  U.  S.  634;  17  S. 
Ct.  439.  41  U.  S.  (L.  ed.)  855  Aldine 
Trust  O.  V.  Smith,  (C.  C.  A.  3d  Cir. 
1910)    182   Fed.  449. 

Reducing  claim  to  judgment. —  The  title 
of  the  bankrupt  having  vested  ,in  the 
trustee  under  the  general  provisions  of 
section  70a,  it  is  not  necessary  that  the 
trustee  should  reduce  his  claim  to  judg- 
ment prior  to  proceeding  for  the  recov- 
ery of  property  under  the  provisions  of 
section  70e.  Mitchell  r.  Mitchell,  (E.  D. 
N.  C.  1906)  147  Fed.  280,  17  Am.  Bankr. 
Rep.  382;  Zartman  t*.  Waterloo  First 
Nat.  Bank.  (1905)  109  App.  Div.  406, 
96  N.  Y.  S.  633,  affirmed  (1907)  19  Am. 
Bankr.  Rep.  27,  189  N.  Y.  267,  82  N.  E. 
127;  Beasiey  r.  Coggins,  (1904)  12  Am. 
Bankr.  Rep.  365,  6  Ann.  Cas.  801,  48 
Fla.  216,  37  So.  213;  Prescott  r.  Gal- 
luccio,  (N.  D.  N.  Y.  1908)  21  Am.  Bankr. 
Rep.  229;  Crary  v.  Kurtz,  (1906)  132 
la.  105.  105  N.  W.  690,  109  N.  W.  452; 
Sheldon  v.  Parker,  (1902)  66  Neb.  610, 
92  N.  W.  923,  95  N.  W.  1015;  Hood  r. 
Blair  State  Bank,  (1902)  3  Neb.  (unof- 
ficial) Rep.  432,  91  N.  W.  701;  Shreck  r. 
Hanlon,  (1905)  74  Neb.  264,  104  N.  W. 
193;  Mueller  v.  Bruss,  (1901)  112  Wis. 
406,  88  N.  W.  229. 

But  the  trustee  does  not,  by  obtaining 
a  judgment  against  the  bankrupt  for  the 
proceeds  of  a  transfer  in  fraud  of  cred- 
itors, make  an  election  which  prevents 
him  from  suing  in  equity  to  set  aside 
such  transfer.  Thomas  v.  Sugarman. 
(1910)  218  U.  S.  129,  30  S.  Ct.  650. 

Sale  pending  trustee's  suit. —  In  an  ac- 
tion by  the  trustee  to  set  aside  as  fraud- 
ulent certain  conveyances,  the  receiver 
who  was  appointed  before  the  trial  ought 
not  to  be  authorized  to  sell  the  prop> 
erty,  his  dutv  being  merely  to  preserve 
it.  Small  17.  Muller,  (1901)  67  App.  Div. 
143,  73  N.  Y.  S.  667.. 


[Jurisdiction.]  For  the  purpose  of  such  recovery  any  court  of  bank- 
ruptcy as  hereinbefore  defined,  and  any  State  court  which  would  have  had 
jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  concurrent  juris- 
diction.    [{Inserted  1903,  which  excepted  pending  cases)  32  Stat.  L.  800,] 

This  paragraph  was  not  in  iHie  original  Act,  but  was  inserted  by  amendment  in 
1903. 


In  general  —  Reconcilable  with  section 
2S  a  and  6. —  This  amendment  seems  to 
have  no  limitation  except  that  the 
transfer  must  be  one  which  any  cred- 
itor could  avoid  and  is  reconcilai)le 
with  section  23,  subdivisions  a  and  b. 
The  amendment  was  a  part  of  the  same 
Act   and   was   passed   at   the   same   time 


that  the  amendment  to  subdivision  h  of 
section  23  was,  and  the  assumption  is 
that  they  were  intended  not  to  con- 
flict but  to  be  in  accord  as  provisions 
for  different  situations.  In  other  words, 
that  it  was  the  intention  that  each  should 
have  its  proper  application  distinct  from 
and  harmonious  with  that  of  the  other. 
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Such  application  is  observed  by  diatin- 
guiehing  between  juriBdiction  over  the 
subject-matter  and  jurisdiction  over  the 
person,  as  pointed  out  by  the  Cirouit 
Ck>urt  of  Appeals  for  the  Fifth  Circuit 
in  Hull  V.  Burr,  (1907)  163  Fed.  945, 
approving  atid  following  Gregory  t\  Atkin- 
son, (E.  D.  Mo.  1904)  127  Fed.  183.  In 
other  words,  the  respective  sections  and 
their  subdivisions  confer  jurisdiction  on 
the  designated  courts  so  far  as  it  is  de- 
pendent upon  the  character  of  the  suits, 
but  when  the  condition  expressed  in  sub- 
division h  of  section  23  exists  the  consent 
of  the  defendant  determines  the  court, 
except  when  the  suit  is  for  the  recovery 
of  property  under  section  60,  subdivision 
6,  section  67,  subdivision  e,  and  section 
70,  subdivision  e.  These  special  excep- 
tions exclude  any  other.  Wood  v.  A.  Wil- 
bert's  Sons  Shingle,  etc.,  Co.,  (1912)  226 
U.  S.  384,  33  S.  Ct.  125,  67  U.  S.  (L.  ed.) 
264. 

Jurisdiction  of  Bankruptcy  Court. —  Un- 
der the  statute,  as  enacted  originfdly,  the 
jurisdiction  of  the  Bankruptcy  Court  over 
>  actions  for  the  recovery  of  property  un- 
der section  70e  was  not  provided  for,  and 
it  was  held  that  such  jurisdiction  de- 
pended on  the  consent  of  the  adverse 
party.  Apparently  for  the  purpose  of 
correcting  this  and  other  defects,  section 
236  was  amended  in  1903;  but  the  amend- 
ment failed  to  expressly  specify  section 
70e,  and  for  that  reason  there  was  a  con- 
flict of  authority  as  to  whether  actions 
instituted  under  section  70«  could  be 
prosecuted  in  the  Bankruptcy  Court  with- 
out the  consent  of  the  defendant;  this 
subject,  however,  was  Anally  set  at  rest 
by  the  amendment  of  section  235  by  the 
Act  of  June  25,  1910,  which  provides 
that  in  such  cases  the  consent  of  the 
defendant  is  not  necessary  in  order  to 
confer  jurisdiction  on  the  court  of  bank- 
ruptcy. See  section  235  and  annotation 
thereunder,  supra.  See  also  Hurley  v. 
Devlin,  (D.  C.  Kan.  1906)  149  Fed. 
268,  17  Am.  Bankr.  Hep.  797;  Palmer 
V.  Roginsky,  (S.  D.  N.  Y.  1910)  175  Fed. 
888;  Sheppard  ©.Lincoln,  (S.  D.  N.  Y. 
1910)  184  Fed.  182  (decided  prior  to  the 
amendment  of  1910,  but  reported  since 
then) ;  Milkman  r.  Arthe,  (C.  0.  A.  2d 
Cir.   1915)    223  Fed.  507. 

Jurisdiction  of  state  courts. —  In  actions 
under  section  70e  jurisdiction  may  be 
exercised  by  the  i^te  courts.  McLaugh- 
lin V.  Knop,  (£.  D.  La.  1913)  214  Fed. 
260;  Hull  17.  Hudson,  (1911)  9  Del.  Ch. 
205,  80  Atl.  674;  Hobbs  p  Frazier, 
(1911)  61  Fla.  611,  55  So.  848;  Blick  v. 
Nimmo,  (1913)  121  Md.  139,  88  Atl:  116; 
Mueller  v.  Bruss,  (1901)  8  Am.  Bankr. 
Rep.  442,  112  Wis.  406,  88  N.  W.  229; 
Breckons  v,  Snvder,  (1905)  15  Am. 
Bankr.  Rep.  112,^211  Pa.  St.  176,  60  Atl. 
575.  And  see  the  annotation  under  sec- 
tion 235. 

Where  a  trustee  in  bankruptcy  is  en- 
1  F.  S.  A.—  77 


titled  to  assets  of  the  bankrupt  which 
are  in  the  possession  of  a  receiver  ap- 
pointed by  a  state  court  of  oompetoit 
jurisdiction,  comity  requires,  as  a  general 
rule,  that  the  trustee  should  first  make 
application  to  the '  state  court,  instead 
of  to  the  Bankruptcy  Court,  for  an  order 
for  the  possession  of  such  assets.  Carl-, 
ing  V.  Seymour  Lumber  Co.,  (C.  C.  A. 
5th  Cir.  1902)  113  Fed.  483,  8  Am. 
Bankr.  Rep.  29. 

Effect  of  subsequent  proceedings  in 
Bankruptcy  Court. —  A  trustee  in  bank- 
ruptcy may  institute  proceedings  in  a 
court  of  bankruptcy  or  in  a  state  court 
for  the  recovery  of  property  fraudulently 
disposed  of  by  the  bankrupt.  And  where 
a  judgment  creditor,  more  than  four 
months  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  his  debtor,  flies  a 
.  bill  in  a  state  court  to  set  aside  a  fraud- 
ulent transfer  of  his  property,  and  the 
state  court  acquires  jurisdiction  of  the 
parties  and  the  subject  matter,  of  the  suit, 
its  jurisdiction  is  not  divested  by  subse- 
quent proceedinp^s  in  bankruptcy  against 
tbe  debtor.  This  rule  is  now  well  recog- 
nized, and  is  firmly  established  by  the 
decisions  of  the  Supreme  Court  of  the 
United  States.  Blick  v.  Nimmo,  (1918) 
121  Md.  139,  88  Atl.  116. 

Referees. —  Prior  to  the  amendment  of 
section  235  by  the  Act  of  June  25,  1910, 
it  was  held  that  a  referee  had  no  jurisdic- 
tion of  an  action  under  section  70e  to 
recover  property,  for  the  reason  that  in 
such  case  the  property  is  not  in  the  pos- 
session of  the  court.  In  re  Overholzer, 
(N.  D.  N.  Dak.  1909)  23  Am.  Bankr.  Rep. 
10,  disapproving  In  re  Shultz,  (W.  D. 
N.  Y.  1904)  11  Am.  Bankr.  Rep.  690.  And 
see  the  annotation  un^er  section  236. 

Ancillary  jurisdiction.—  The  District 
C]k)urt  of  a  district  other  than  that  in 
which  the  bankruptcy  proceedings  are 
pending  may  entertain  a  suit  to  set  aside 
a  fraudulent  transfer  made  by  the  bank- 
rupt to  parties  residing  in  such  other  dis- 
trict. Lawrence  17.  Lowrie,  (M.  D.  Pa. 
1904)  133  Fed.  995,  13  Am.  Bankr.  Rep. 
297.  And  see  section  2  (20)  and  tibe 
annotation  thereunder. 

Prior  to  enactment  of  the  amendment 
of  1910  it  was  held  that  when  a  trustee 
in  bankruptcy  seeks  to  enforce  rights  or 
to  recover  property  in  a  district  other 
than  that  of  the  court  which  appointed 
liim,  he  stands  in  the  position  of  those 
whose  rights  he  has  acquired,  and  can 
resort  only  to  the  same  courts,  state  or 
federal,  and  is  conflned  to  the  same  rem- 
edies, subject  to  the  exceptions  made  by 
the  Bankruptcy  Law.  Hull  v.  Burr,  (C. 
C.  A.  5th  Cir.  1007)  153  Fed.  945,  18  Am. 
Bankr.  Rep.  541. 

Remedies  available. —  The  trustee  may 
prosecute  any  suit  to  recover  assets  in  the 
hands  of  third  parties,  or  to  enforce  the 
payment  of  claims,  that  could  have  been 
prosecuted  by  the  creditors  themselves  had 
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no  proceedings  in  bankruptcy  been  insti- 
tuted. Mitchell  t;.  Mitchell,  (E.  D.  N.  C. 
1906)  147  Fed.  280,  17  Am.  Bankr.  Rep. 
382;  Thomas  v.  Koddy,  (1907)  19  Am. 
Bankr.  Rep.  873,  122  App.  Div.  851,  107 
N.  Y.  S.  478.  See  also  Hull  i;.  Burr,  (C 
C.  A.  6th  Cir.  1907)  153  Fed.  945,  18  Am. 
Bankr.  Rep.  641.  And  see  the  annotation 
under  section  23  &. 

And  in  such  action  the  presumption  is 
that  the  trustee  has  complied  with  all  the 
requirements  of  the  Bankruptcy  Law,  and 
is  qualified  to  act.  Breckona  v,  Snyder, 
(1906)  16  Am.  Bankr.  Rep.  112,  211  Pa. 
St.   176,  60  Atl.  576. 

The  plaintiff,  as  the  trustee  in  bank- 
ruptcy of  a  mortgagor,  has  the  same 
rights  as  a  creditor  armed  with  an  attach- 
ment or  an  execution.  Zartman  v.  Water- 
loo First  Nat.  Bank,  (1907)  19  Am. 
Bankr.  Rep.  27,  189  N.  Y.  267,  82  N.  E.  . 
127.    And  see  section '47o   (2). 

It  has  also  been  held  that  the  Bank- 
ruptcy Law,  instead  of  vesting  in  the 
trustee  the  remedies  of  the  creditors 
against  the  property,  such  as  judgment, 
execution,  and  creditor's  bills,  vests  id 
him  at  once  the  title  to  the  property  — 
makes  him  the  owner  of  it.  Mitchell  v, 
Mitchell,  (E.  D.  N.  C.  1906)  147  Fed. 
280,  17  Am.  Bankr.  Rep.  382. 

When  plenary  suit  necessary. —  Where 
a  third  person  is  in  possession  of  goods 
alleged  to  belong  to  the  bankrupt,  and 
such  property  is  held  under  claim  and 
color  of  title,  the  claimant  is  entitled  to 
retain  them  until  dispossessed  in  a  plenary 
suit.  In  re  .Tackier,  (M.  D.  Pa.  1910) 
179  Fed.  720;  fn  re  Shinn,  (D.  C.  N.  J. 
1911)  186  Fed.  990.  And  see  the  annota- 
tion under  section  23&. 

When  plenary  suit  not  necessary. —  A 
trustee  in  bankruptcy  who  has  been  ap- 
pointed within  four  months  of  a  general 
assignment  made  by  a  debtor  for  the  bene- 
fit of  his  creditors  has  a  right  to  obtain 
an  order  from  the  Bankruptcy  Court,  and 
in  a  summary  proceeding  compel  the  as- 
signee to  submit  his  accounts  and  to  turn 
over  to  him  all  money  and  property  in 
his  hands  which  belonged  to  his  assignor. 
No  plenary  suit  is  necessary  in  a  case  of 
that  sort.  The  assignee  under  such  con- 
ditions is  not  an  adverse  claimant,  but 
merely  the  agent  of  the  assignor  for  the 
distribution  of  the  proceeds  of  the  prop- 
erty, and  as  such  agent  his  possession  is 
that  of  the  principal.  He  is  a  mere  naked 
bailee  for  the  creditors  and  has  no  right 
to  retain  possession  as  against  the  trustee 
in  bankruptcv.  In  re  McCrum,  (C.  C.  A. 
2d  Cir.  1914  f  214  Fed.  207. 

Trover  and  conversion. —  A  trustee  in 
bankruptcy  may  sue  in  trover  for  a  con- 
version of  goods  occurring  either  before  or 
after  bankruptcy;  and  in  the  declaration 
he  may  joint  a  count  upon  the  bankrupt's 
title  and  a  count  upon  the  trustee's  title, 
being  vested  by  section  70a  (6)  with  the 
bankrupt's    right    of    action.      Bums    v» 


OGorman  Co.,  (C.  C.  R.  L  1906)  150  Fed. 
226,  17  Am.  Bankr.  Rep.  816. 

Fraudulent  transferee  as  party. —  A 
fraudulent  transferee,  who  has  transferred 
to  another  fraudulent  transferee  all  the 
property  rights  which  were  received  under 
the  transfer,  is  not  a  necessary  party  to 
the  trustee's  action.  Skillen  v.  Endclman, 
(1902)  11  Am.  Bankr.  Rep.  766,  39  Misc. 
261,  79  N.  Y.  S.  413. 

Bill  in  equity. —  A  trustee  in  bankruptcy 
occupies  a  relation  similar  to  that  of  a 
judgment  creditor  of  the  bankrupt,  and 
may  file  a  bill  in  equity  to  set  aside  a 
fraudulent  conveyance  of  real  estate  by 
the  bankrupt,  although  neither  the  trustee 
nor  any  creditor  has  reduced  any  claim 
against  the  bankrupt  to  judgment.  Beas- 
ley  V.  Coggins.  (1904)  12  Am.  Bankr. 
Rep.  355,  48  Fla.  215,  37  So.  213. 

In  Wall  V.  Cox,  (C.  C.  A.  4th  Gix.  1900) 
101  Fed.  403,  affirming  (1900)  99  Fed. 
546,  it  was  held  that  a  bill  in  equity 
brought  by  a  trustee  to  set  aside  a  fraud- 
ulent transfer  of  property  made  by  a 
bankrupt  will  not  be  dismissed  on  the 
ground  that  there  is  plain,  clear,  and  ade- 
quate remedy  at  law,  for  such  matters 
properly  fall  within  equitable  jurisdiction. 
However,  in  Wall  v.  Cox,  (1900)  181  U.  S. 
244,  21  S.  Ct.  642,  45  U.  S.  (L.  ed.)  845, 
on  a  certificate,  in  the  same  case,  from 
the  Circuit  Court  of  Appeals,  the  Supreme 
CJourt  ruled  that  the  District  Court  had 
no  jurisdiction  of  a  bill  in  equity,  filed 
by  the  trustee  in  bankruptcy,  unless  by 
consent  of  the  defendants.  But  the  latter 
decision,  it  will  be  observed,  was  rendered 
prior  to  the  amendment  of  1910  to  section 
23 &,  under  which  the  consent  of  the  de- 
fendant is  no  longer  required  in  cases 
coming  within  the  terms  of  section  70e. 
See  Newcomb  t?.  Biwer,  (D.  C.  S.  D.  1912) 
190  Fed.  629. 

Pleading  —  Essential  averments, —  The 
Bankruptcy  Act  gives  the  trustee  the 
power  to  set  aside  any  conveyance  that 
could  be  avoided  by  a  creditor;  therefore, 
if  the  conveyance  is  attacked  as  being  only 
voluntary,  the  bill  by  the  trustee  must 
show  that  there  were  existing  creditors, 
as  this  is  essential  to  defeat  such  a  con- 
veyance. If,  however,  the  bill  charges 
such  a  fraudulent  intent  as  would  avoid 
the  sale  by  subsequent  creditors,  we  do 
not  think  it  necessary  for  the  bill  to  name 
all  of  said  creditors,  or  to  specify  and 
describe  their  respective  debts.  The  ad' 
judication  of  bankruptcy  is  a  determina- 
tion of  the  insolvency  of  the  bankrupt  and 
the  existence  of  creditors,  not  necessarily 
creditors  antecedent  to  the  conveyance, 
but  at  least  subsequent  thereto.  Neither 
is  it  essential,  in  a  bill  Hied  by  the  trustee, 
to  aver  that  the  demands  are  due.  The 
averment  is  essential  when  the  bill  is  filed 
by  a  creditor,  as  he  has  no  right  to  insti- 
tute the  suit  until  the  obligation  matures; 
but  such  is  not  the  case  as  to  a  trustee 
in   bankruptcy,   for  the  reason   that  the 
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dftbts  of  the  bankrupt  mature,  under  the 
terms  of  the  Act,  immediately  upon  the 
adjudication.  Cartwright  t?.  West,  (1913) 
185  Ala.  41,  64  So.  293. 

Alleging  reduction  of  claim  to  judgment 
and  insufficiency  of  assets. — Where  a  trus- 
tee in  bankruptcy  brings  suit  to  set  aside 
a  transfer  of  property  in  fraud  of  cred- 
itors, it  ia  not  essential  as  in  ordinary 
bills,  to  the  maintenance  of  the  suit  that 
the  complainant  shall  have  reduced  his 
claim  to  judgment,  but  it  is  essential  that 
he  show  by  his  bill  that  the  assets  are 
insufficient  to  satisfy  the  claims  of  cred- 
itors. The  trustee  can  only  apply  tiie 
assets  upon  allowed  claims.  If  the  assets 
in  his  hands  are  sufficient  to  pay  such 
claims,  there  is  no  reason  for  the  exercise 
of  the  equitable  jurisdiction  to  set  aside, 
as  fraudulent,  conveyances  of  property  to 
third  persons.  Conveyances  which  may  be 
set  aside  because  they  are  constructively 
fraudulent  as  to  creditors  are  valid  be- 
tween the  parties,  and  under  the  Bank- 
ruptcy Act  are  valid  against  all  persons 
except  those  entitled  to  share  in  the  pro- 
ceeds of  such  property  —  that  is,  creditors 
whose  claims  have  been  allowed  under  the 
Act.  Unless  it  appears  from  the  allega- 
tions and  proof  that  the  property  so  con- 
veyed is  needed  to  pay  such  claims,  the 
trustee,  whose  rights  are  not  superior  to 
those  of  the  creditors  he  represents,  has 
no   right  to   have   such   conveyances   set 


aside.  McKey  v.  Smith,  (1912)  255  HI. 
465,  99  N.  E.  695;  Mueller  r.  Bruss, 
(1901)   112  Wis.  406,  88  X.  W.  229. 

Amendment  of  pleading. —  Where  the 
pleading  fails  to  show  that  the  property 
of  the  bankrupt  is  not  sufficient  to  pay 
his  creditors  in  full,  the  defect  may  be 
amended.  Prescott  v.  Galluccio,  (N.  D. 
N.  Y.  1908)  21  Am.  Bankr.  Rep.  229. 

Alleging  fraud. —  A  bill  by  a  trustee  to 
set  aside  a  fraudulent  transfer  of  the 
bankrupt  must  state  facts  showing  that 
the  transfer  was  nuide  for  the  purpose  of 
defrauding  creditors,  a  general  allegation 
to  that  Sect  being  insufficient.  McKey 
V  Smith,  (1912)  255  lU.  465,  09  N.  £. 
695. 

Rules  governing  pleading  and  proof. — 
A  trustee  in  bankruptcy  suing  under  the 
provisions  of  section  7o!s  of  the  Bankrupt 
Act  must,  if  suit  is  brought  in  a  state 
comrt,  bring  himself  within  the  limits  of 
the  pleading  and  proof  prescribed  by  the 
statutes  and  decisions  of  the  state  where 
the  suit  is  brought.  Coleman  v,  Hagey, 
(1913)   252  Mo.  102,  158  S.  W.  829. 

Jury  triaL —  In  an  action  at  law  brought 
by  the  trustee  for  the  recovery  of  "  its 
value,"  authorized  by  section  70e,  the 
parties  are  entitled  to  a  jury  trial.  But 
if  the  trustee  sues  for  equitable  relief 
there  is  no  absolute  right  to  a  jury  trial. 
Allen  1^.  Gray,  (1911)  201  N.  Y.  504,  94 
N,  E.  652,  Ann.  Gas.  1912B  123. 


/  [Revestment  of  title  on  oonflrmation  of  oomposition.]  Upon  the  con- 
firmation of  a  composition  offered  by  a  bankrupt,  the  title  to  his  property 
shall  thereupon  reyest  in  him.   [  (1S98)  30  Stat.  L.  566.] 


Revesting  of  title. —  On  the  oonflrma- 
tion of  a  oomposition  the  title  to  all  the 
property  passes  from  the  trustee  and  re- 
vests in  the  bankrupt  free  from  the  claims 
of  his  creditors.  In  re  Rider,  (N.  D.  N.  Y. 
1899)  96  Fed.  808,  3  Am.  Bankr.  Rep.  178. 
See  also  Stone  v.  Jenkins,  (1900)  4  Ana. 
Bankr.  Rep.  668,  176  Mass.  544,  57  N.  E. 
1002. 

Funds  of  the  bankrupt  in  the  hande  of  a 
third  person,  and  never  in  the  actual  cus- 
tody of  the  trustee  and  forming  no  part 
of  the  sum  deposited  in  the  confirmation 
proceeding,  revest  in  the  bankrupt  on  the 
confirmation  of  the  composition.  In  re 
Frischknecht,  (C.  C.  A.  2d  Oir.  1915)  223 
Fed.  417.  And  see  section  12e  and  the 
notes  thereunder. 


Accumulated  interest  on  composition  de- 
posit.— Where  money  is  deposited  by  the 
bankrupt,  with  a  clerk  of  court,  in  pur- 
suance of  an  offer  of  composition,  the 
interest  accruing  thereon  pending  con- 
firmation belongs  to  the  bankrupt  on  the 
composition  being  confirmed.  In  re  Kel- 
ley,  (D.  0.  Mass.  1915)  223  Fed.  383. 

Adverse  claimant  may  assert  rights  as 
against  bankrupt. —  On  the  conformation 
of  a  composition  the  title  to  property  in 
the  custody  of  the  court,  and  claimed  ad- 
versely, is  to  be  determined  as  between 
the  bankrupt  and  the  claimant;  in  such 
case  the  bankrupt  does  not  stand  in  the 
shoes  of  his  former  creditors.  In  re  J.  C. 
Winship  Oo.,  (7th  Cir.  1903)  120  Fed.  93, 
56  C.  €.  A.  45,  9  Am.  Bankr.  Rep.  638. 


Sec.  71.  [Bankbuptoy  Beoobds.]  — That  the  clerks  of  the  several  dis- 
trict courts  of  the  United  States  shall  prepare  and  keep  in  their  respective 
ofSces  complete  and  convenient  indexes  of  all  petitions  and  discharges  in 
bankruptcy  heretofore  or  hereafter  filed  in  the  said  courts,  and  shall,  when 
requested  so  to  do,  issue  certificates  of  search  certifying  as  to  whether  or  not 
any  such  petitions  or  discharges  have  been  filed;  and  said  clerks  shall  be 
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entitled  to  receive  for  such  certificates  the  same  fees  as  now  allowed  by  law 
for  certificates  as  to  judgments  in  said  courts :  Provided,  That  said  bank- 
ruptcy indexes  and  dockets  shall  at  all  times  be  open  to  inspection  and  exam- 
ination by  all  persons  or  corporations  without  any  fee  or  charge  therefor. 
[  {Inserted  1903,  which  excepted  pending  cases)  32  Stat.  L,  800,] 

This  section  was  not  in  the  Act  as  originally  enacted,  but  was  added  in  1903. 
As  to  duty  of  clerks  generally,  see  the  several  subdivisions  of  section  51. 


Sec.  72.  [Compensation  op  Officers  Restricted.] — That  neither  the 
referee,  receiver,  marshal,  nor  trustee  shall  in  any  form  or  ^^^ise  receive,  nor 
.shall  the  court  allow  him,  any  other  or  further  compensation  for  his  services 
than  that  expressly  authorized  and  prescribed  in  this  Act.  [  {Inserted  1903, 
which  excepted  pending  cases)  32  Stat.  L.  600;  {amended  1910,  which 
excepted  pending  cases)  36  Stat.  L.  842.] 

The  Bankruptcy  Act  as  originally  enacted  was  amended  in  1903  "  by  adding  thereto 
a  new  section  "  as  follows : 

"  S  72.  That  neither  the  referee  nor  the  trustee  shall  in  any  form  or  guise  receive, 
nor  shall  the  court  allow  them,  any  other  or  further  compensation  for  their  services 
than  that  expressly  authorized  and  prescribed  in  this  Act.**    [Sit  Stat.  L.  800.] 

In  1910  it  was  amended  "  to  read  as  "  in  the  text. 


As  to 

Compensation  of  referees  generally, 
see  the  several  subdivisions  of  sec- 
tion 40. 
Compensation  of  trustees,  receivers, 
and  marshals,  see  the  several  sub- 
divisions of  section  48. 

Bar  to  extra  allowances. —  Section  72  is 
an  absolute  bar  to  any  extra  allowance, 
however  onerous  or  valuable  the  service 
rendered  may  have  been.  In  re  Coventry 
Evans  Furniture  Co.,  (X.  D.  N.  Y.  1909) 
171  Fed.  673,  22  Am.  Bankr.  Eep.  623;  In 
re  M.  F.  Rourke  Co.,  (E.  D.  Tenn.  1913) 
209  Fed.  877;  In  re  Van  Denburg,  (N.  D. 
N.  Y.  1914)  221  Fed.  475;  Holland  v. 
Mcllwaine,  (C.  C.  A.  4th  Cir.  1915)  223 
Fed.  777.  See  also  In  re  Epstein,  (W.  D. 
Ark.  1901)  109  Fed.  878,  6  Am.  Bankr. 
Rep.  191;  In  re  Screws,  (S.  D.  Ga.  1906) 
147  Fed.  989,  17  Am.  Bankr.  Rep.  269. 
And  see  the  annotation  under  sections  40 
and  48. 

Thus  it  has  been  held  that  the  court  has 
no  power  to  allow  special  compensation  to 
a  referee  for  services  rendered  on  a  refer- 
ence to  him  of  a  contested  application  for 
discharge  as  authorized  by  General  Order  - 
in  Bankruptcy  No.  12.  In  re  Wilcox,  (W. 
D.  Mich.  1907)  166  Fed.  685,  19  Am. 
Bankr.  Rep.  241. 


The  purpose  of  the  section  limiting 
trustee's  fees  was  to  prevent  the  using 
up  of  the  estate  or  exorbitant  charges  to 
be  paid  out  of  the  estate.  In  re  Margoliee, 
(E.  D.  N.  Y.  1911)   191  Fed.  369. 

Power  of  court. —  The  court  is  powerless 
to  increase  the  compensation  of  referees  re- 
gardless of  inadequacy  in  any  special  case. 
But  expenses  necessarily  incurred,  ac- 
counted for  in  deteil  and  accompanied  by 
vouchers  and  verified  by  oath,  will  be  al- 
lowed. In  re  Daniels.  (1904)  1.30  Fed. 
597. 

Referee  as  special  master. —  It  has  been 
held  that  there  is  no  authority  for  con- 
verting a  referee  in  beakruptey  into  a  spe- 
cial master,  nor  for  allowing  him  compen- 
sation as  such.  In  re  Sweeney,  (C.  C. 
A.  6th  Cir.  1909)  168  Fed.  612,  21  Am. 
Bankr.  Rep.  866.  See  also  In  re  Wiloox. 
(VV,  D.  Mich.  1907)  156  Fed.  685,  19  Am! 
Bankr.  Rep.  241. 

But  in  some  districts  it  has  been  the 
practice  to  allow  eompettsation  for  serv- 
ices, in  the  nature  of  master's  services, 
outside  of  the  dutien  of  the  referee.  Fel- 
lows V.  Freudenthal,  (C.  C.  A.  7th  dr. 
1900)  102  Fed.  731,  4  Am.  Bankr.  Rep. 
490:  In  re  Grossman.  (E.  D.  Mich.  1001) 
111  Fed.  507,  6  Am.  Bankr.  Rep.  510; 
Matter  of  Hart,  (D.  C.  Hawaii  IM7)  18 
Am.  Bankr.  Rep.  137. 


THE  TIME  WHEN  THIS  ACT  SHALL  GO  INTO  EFFECT. 

a  [Force  and  effect.]  This  Act  shall  go  into  full  force  and  eflfect  upon  its 
passage : 
Provided,  however.  That  no  petition  for  voluntary  bankruptcy  shall  be 


8m.  7Sa 


BANKRUPTCY 


1221 


filed  within  one  month  of  the  passai^e  thereof,  and  no  petition  for  involun- 
tary bankruptcy  shall  be  filed  within  four  months  of  the  passage  thereof. 
[  {1898)  30  atat  L.  566.] 


Time  of  taking  effect— The  Bankruptcy 
Act  took  effect,  as  to  involuntary  proceed- 
ingB,  from  the  date  of  its  approval,  July  1, 
1898.  Blake  v.  Francis- Valentine  Co.,  (N. 
r>.  Cal.  1898)  89  Fed.  691,  1  Am.  Bankr. 
Rep.  372;  In  re  Bruss-Ritter  Co.,  (E.  D. 
Wis.  1898)  90  Fed.  661, 1  Am.  Bankr.  Rep. 
58.  ^ 

And  from  the  flrat  moment  of  that  day. 
Leidigh  Carriage  Co.  r.  Stengal,  (C.  C.  A. 
6th  Cir.  1899)  95  Fed.  637,  2  Am.  Bankr. 
Rep.  383. 

From  the  date  of  the  taking  effect  of 
the  Bankruptcy  Act,  though  by  its  terms 
no  proceedings  thereunder  for  inyolontary 
bankruptcy  could  be  commenced  for  four 
months  thereafter,  the  relations  of  debtor 
and  creditor  and  those  between  creditors 
were  governed  by  its  provisions;  and  an 
act  of  bankruptcy  committed  by  a  debtor 
after  that  date  entitles  every  creditor  to 


the  rights  given  by  the  Act,  and  to  invoke 
the  aid  of  the  court  in  preserving  such 
rights  until  they  are  enforceable.  Blake  v. 
Francis-Valentine  Co.,  (N.  D.  Cal.  1898) 
89  Fed.  691,  1  Am.  Bankr.  Rep.  372.  And 
see  to  the  same  effect  E.  C.  Westcott  Co.  v. 
Berry,  (N.  H.  1899)  4  Am.  Bankr.  Rep. 
264;  Kosches  f.  Libowitz,  (Tex,  1900)  4 
Am.  Bankr.  Rep.  265  note,  56  S.  W.  613. 
Not  retroactive. —  It  is  apparent  that 
it  was  the  intention  of  Congress  that  the 
law  should  not  be  retroactive,  so  that  a 
person  could  be  forced  into  the  Bankruptcy 
Courts  for  any  act  done  by  him  prior  to 
July  1,  1898.  It  was  only  intended  to 
act  in  the  future,  and  to  take  cognizance 
of  such  acts  of  bankruptcy  as  were  com- 
mitted after  its  passage.  Grunsfeld  I?. 
Brownell,  (1904)  11  Am.  Bankr.  Rep.  599, 
12  N.  At  192,  76  Pac  310. 


[The  amendment  of  Feb.  5, 1903,  provides:]  That  the  provisions  of  this 
amendatory  Act  shall  not  apply  to  bankruptcy  cases  pending  when  this  Act 
takes  effect,  but  such  cases  shall  be  adjudicated  and  disposed  of  conformably 
to  the  provisions  of  the  said  Act  of  July  first,  eighteen  hundred  and  ninety- 
eight.  [32  Stat  L.  801,] 


Not  retroactive.— The  amendatory  Act 
of  Feb.  6,  1903,  by  its  express  terms  does 
not  apply  to  nor  affect  any  proceeding  in- 
stituted before  it  took  effect,  and  in  such 
•proceedings  all  of  the  provisions  of  the 
original  Act  are  to  be  enforced  the  same 
as  though  not  amended.  In  re  Docker- 
Foster  Co.,  (E.  D.  Pa.  1903)  123  Fed.  190, 
10  Am.  Bankr.  Rep.  584. 

As  to  snit  bronght  by  trustee. —  The 
provision  contained  in  the  Act  of  1903, 
that  it  "  shall  not  apply  to  bankruptcy 
cases  pending  when  this  Act  takes  effect, 
but  such  cases  shall  be  adjudicated  and 
disposed  of  conformably  to  the  provisions  " 
of  the  original  Act,  applies  to  the  admin- 


istration of  bankruptcy  cases  proper,  and 
cot  to  a  suit  brought  by  a  trustee.  Such 
a  suit  is  not  a  bankruptcy  case  within 
the  meaning  of  the  provision  in  the 
amended  Act.  The  general  rule  is  that 
the  right  to  any  particular  remedy  is  not 
a  vested  right,  and  that  a  statute  creating 
new  remedies,  or  conferring .  jurisdiction 
upon  courts  which  previously  did  not  have 
it,  is  not  confined  to  rights  of  action  aris- 
ing thereafter,  but  may  be  availed  of  to 
enforce  any  existing  rights  of  action.  Pond 
V.  New  York  Nat.  Exch.  Bank,  (8.  D.  N. 
Y.  1903)  124  Fed.  992, 10  Am.  Bankr.  Rep. 
343. 


[The  amendment  of  June  26, 1010,  provides :]  That  the  provisions  of  this 
amendatory  Act  shall  not  apply  to  bankruptcy  cases  pending  when  this  Act 
takes  effect,  but  such  cases  shall  be  adjudicated  and  disposed  of  conformably 
to  the  provisions  of  said  Act  approved  July  first,  eighteen  hundred  and 
ninety-eight,  as  amended  by  said  Act  approved  February  fifth;  nineteen 
hundred  and  three,  and  as  further  amended  by  said  Act  approved  June 
fifteenth,  nineteen  hundred  and  six.  [36  Stat.  L.  842.] 


Not    retroactive. —  The    amendment    of      Restaurant,  etc.,  Co.,   (G.  0.  A  2d  Cir. 
1910    is   not   retroactive.    In   re   U.    S.      1911)  187  Fed.  118. 
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h  [Cafles  pending  under  state  laws.]  Proceedings  commenced  under 
State  insolvency  laws  before  the  passage  of  this  Act  shall  not  be  affected  by 
it.   [{1898)  30  Siat.L,  566,] 

Snspension  of  state  insolvency  laws. — 
The  enactment  by  Congress  of  a  national 
Bankruptcy  Act  suspends  the  operation  of 
state  insolvency  laws  from  the  time  of 
such  enactment,  subject  only  to  such  limi- 
tations as  may  be  prescribed  in  the  Bank- 
mntcy  Aot  See  cases  cited  supra,  this 
title,  p.  606. 

The  Bankruptcy  Law  is  paramount  to 
all  the  state  insolvent  laws,  and  where  the 
effect  of  enforcing  the  state  law  is  to  de- 
feat the  object  of  the  provisions  of  the 
Bankruptcy  Act,  that  part  of  the  state 
law  must  yield  to  the  provisions  of  the 
latter.  In  re  International  Coal  Min.  Co., 
(E.  D.  Pa.  1906)  143  Fed.  665,  16  Am. 
Bankr.  Rep.  309. 

The  Bankruptcy  Act  on  its  passage  at 
once  suspended  and  superseded  all  state 
insolvency  laws,  as  to  cases  coming  within 
its  purview,  whether  the  insolvent  be  a 
person,  partnership,  or  corporation;  and 
proceedings  instituted  thereafter  under 
any  such  insolvency  law  by  or  against  an 
insolvent  subject  to  adjudication  as  a 
bankrupt,  either  voluntary  or  involuntary, 
are  void.  In  re  F.  A.  Hall  Co.,  (D.  C. 
Conn.  1903)  121  Fed.  992,  10  Am.  Bajikr. 
Rep.  88. 

Proceedings  in  state  courts  under  state 
insolvent  laws  are,  as  against  proceedings 
under  the  Bankruptcy  Act,  coram  non 
fudice'.  Such  proceedings  have  no  validity, 
no  more  than  have  proceedings  in  a  state 
court  when  once  a  cause  has  been  properly 
removed  therefrom  into  a  federal  court. 
In  re  Standard  Fuller's  Earth  Co.,  (S.  D. 
Ala.  1911)   186  Fed.  578. 

Extent  of  suspension. —  State  insolvency 
laws  are  suspended  by  the  Bankruptcy  Act 
only  so  far  as  the  two  are  in  conflict,  and 
in  so  far  as  the  Bankruptcy  Law  covers 
and  supplies  what  is  undertaken  to  be  dis- 
posed of  by  the  state  law.  Cases  cited 
atipra,  this  title,  p.  505. 

And  in  Singer  v.  National  Bedstead  Mfg. 
Co.,  (N.  J.  1903)  11  Am.  Bankr.  Rep.  276, 
it  was  said,  per  Stevenson,  V.  C:  "It  is 
perfectly  plain  that  state  systems  of  vol- 
untary and  involuntary  bankruptcy  may 
remain  to-day  in  full  operation  upon  large 
numbers  of  insolvent  natural  persons  and 
corporations  who  cannot  be  brought  within 
the  operations  of  the  national  Bankrupt 
Act  under  any  possible  state  of  facts.  It 
is  also,  it  seems  to  me,  equally  plain  that 
a  state  sj'stem  of  involuntary  insolvency 
also  remains  in  full  operation  upon  per- 
sons and  corporations,  who  are,  as  possi- 
ble bankrupts,  within  the  operation  of  the 
national  Bankruptcy  Act,  so  far  as  the 
state  system  deals  with  cases  of  which  the 
Bankruptcy  Courts,  under  the  federal 
Act,  can  obtain  no  jurisdiction.  .  .  .  The 
intention  of  the  Act  is  to  supply  the  law 
of  certain  cases,  and  to  supply  a  special 


court  to  enforce  that  law.  All  other  cases 
of  bankruptcy  or  insolvency  are  left  to  be 
dealt  with  as  the  state  legislature  may  see 
fit." 

The  Bankruptcy  Law  does  not  attempt 
to  supervise  insolvency  proceedings  under 
state  laws,  undertaken  and  carried  out 
more  than  four  months  prior  to  the  insti- 
tution of  bankruptcy  proceedings;  nor  to 
inquire  into  the  assignments  and  trans- 
fers of  the  bankrupt's  property  not  made 
within  such  period.  In  re  Boner,  (N.  D. 
W.  Va.  1909)  169  Fed.  727,  22  Am.  Bankr. 
Rep.  151. 

Dissolution  or  winding-up  proceedings. — 
The  operation  of  the  Bankruptcy  Laws  of 
the  United  States  cannot  be  defeated  by 
insolvent  commercial  corporations  apply- 
ing to  be  wound  up  under  state  statutes. 
In  re  Watts,  (1903)  190  U.  S.  1,  23  S.  Ct. 
718,  47  U.  S.  (L.  ed.)  933,  10  Am.  Bankr. 
Rep.  113.  And  see  cases  cited  supra,  this 
title,  p.  506. 

Assignments  for  the  benefit  of  creditors. 
— As  assignments  for  the  benefit  of  cred- 
itors are,  under  section  3a  (4),  in  them- 
selves, acts  of  bankruptcy  on  the  part  of 
the  assignor,  proceedings  under  such 
assignments  are  superseded  by  his  bank- 
ruptcy. See  section  3a  (4),  and  the  anno- 
tation thereunder. 

But  it  has  been  held  that  state  statutes 
which  merely  regulate  the  administration 
of  the  trust  created  by  an  assignment  for 
the  benefit  of  creditor's  are  not  suspended; 
and  proceedings  under  such  statutes,  or 
under  a  common-law  deed  of  assignment, 
are  not  void  or  voidable  by  reason  of  the 
existence  merely  of  a  Bankruptcy  Law,  or 
unless  proceedings  in  bankruptcy  are  sub- 
sequently Instituted  against  the  assignor. 
See  cases  cited  supra,  this  title,  p.  506. 

Supplementary  proceedings. — The  action 
of  a  receiver  under  a  statute,  like  that  of 
Xew  York,  permitting  the  examination  of 
judgment  debtors  supplementary  to  an  ex- 
ecution, is  a  substitute  for  a  receivership 
in  a  creditor's  bill  (Olney  v.  Tanner,  10 
Fed.  101),  and  is  not  a  proceeding  com- 
menced under  a  state  insolvency  law.  In 
re  Meyers,  (X.  D.  N.  Y.  1899)  1  Am. 
Bankr.  Rep.  347. 

Laws  authorizing  imprisonment  for  debt. 
—  A  state  law  which  authorises  the  arrest 
and  imprisonment  of  a  judgment  debtor, 
on  a  showing  that  he  is  about  to  remove 
or  has  concealed  property  with  intent  to 
defraud  his  creditors,  is  not  an  insolvency 
law  of  the  state,  although  it  provides  that 
the  debtor  may  be  released  on  his  giving 
a  bond  that  he  will  apply  within  thirty 
days  for  the  benefit  of  such  law  and  com- 
ply with  its  requirements,  but  merely 
provides  a  remedy  in  aid  of  execution, 
and  its  operation  is  not  suspended  by  the 
national  Bankruptcy  Act.  Ex  p.  Craw- 
ford, (C.  C.  A.  3d  Cir.  1907)  164  Fed.  769. 
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BANKS 

National  and  Federal  Reserve  Banks.     See  National  Banks 
Samngs  Depositories,     See  Postal  Servioe 


BARRELS 


Standard  Barrels.     See  Ageicultuee 


BIGAMY,  POLYGAMY,  AND  UNLAWFUL 

INTERCOURSE 

Act  of  March  22,  1882,  ch.  47  {''  Anti-Polygamy  Act  of  1882  "),  1224. 
Sec.  2.  Prosecutwn  of  Offenses  Already  Committed  Not  Affected,  1224. 

6.  Amnesty  for  Past  Offenses,  1224. 

7.  Issue  of  Mormon  Marriages  before  January,  1883,  Legitimated, 

1225. 

8.  Bigamists,    etc.,    Disqualified    as    Voters,    and    Ineligible    to 

m 

Appointments,  1225. 

Act   of  March  3,   1887,   ch.   397    (''Anti-Polygamy   Act   of   1887''   or 
''  EdmtmdS'Tucker  Act  "),  1225. 
Sec,  1,  In  Prosecutions  for  Bigamy,  etc,  Husband  or  Wife  May  Testify, 
1225. 
2.  Attachment  When  It  Is  Believed  Witness  Will  Fail  to  Appear, 
1225. 

CROSS-REFERENCES. 

As  to  Polygamy,  Unlawful  Cohabitation,  Adultery,  Incest  and  Fornication 
committed  anywhere  *'  within  the  exclusive  Jurisdiction  of  the  United 
States,''  see  PENAL  LAWS,  sees.  313-318. 


An  Act  To  amend  section  fifty-three  hundred  and  fifty-two  of  the  Revised 
Statutes  of  the  United  States,  in  reference  to  bigamy,  and  for  other 
purposes. 

[Act  of  March  22, 1882,  ch,  47,  22  Stat,  L.  30,] 

Sec.  2.  [Prosecution  of  offenses  already  committed  not  affected.]  That 
the  foregoing  provisions  shall  not  affect  the  prosecution  or  punishment  of 
any  offense  already  committed  against  the  section  amended  by  the  first 
section  of  this  act.     [22  Stat.  L,  31,] 

This  is  the  second  section  of  the  "Ant i- Poly p:amy  Act  of  1882  **  known  also  as  the 
"  Edmunds  Act."  The  first  section  amended  R.  S.  sec.  5352  which  was  incorporated  into 
the  Penal  Laws  and  repealed  by  section  341  thereof,  as  were  sections  3  and  4  of  this 
Act.  Section  5  was  incorporated  in  the  Judicial  Code  and  repealed  by  section  207 
thereof.     Sections  6,  7,  and  8  are  given  infra. 

Sec.  6.  [Amnesty  for  past  offenses.]  That  the  President  is  hereby 
authorized  to  grant  amnesty  to  such  classes  of  offenders  guilty  of  bigamy, 
polygamy,  or  unlawful  cohabitation,  before  the  passage  of  this  act,  on  such 
conditions  and  under  such  limitations  as  he  shall  think  proper ;  but  no  such 
amnesty  shall  have  effect  unless  the  conditions  thereof  shall  be  complied 
with.     [22  Stat,  L,  31,] 
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Seo.  7.  [Issue  of  Mormon  nianiaj^  before  January,  1888,  legitimated.] 

That  the  issue  of  bigamous  or  polygamous  marriages,  known  as  Mormon 
marriages,  in  cases  in  which  such  marriages  have  been  solemnized  according 
to  the  ceremonies  of  the  Mormon  sect,  in  any  Territory  of  the  United  States, 
and  such  issue  shall  have  been  bom  before  the  first  day  of  January,  anno 
Domini  eighteen  hundred  and  eighty-three,  are  hereby  legitimated.  [22 
Stat  L.  31.] 

Sec.  8.  [Bigamists,  etc.,  disqualified  as  voters,  and  inriigible  to  appoint- 
ments.] That  no  polygamist,  bigamist,  or  any  person  cohabiting  with  more 
than  one  woman,  and  no  woman  cohabiting  with  any  of  the  persons 
described  as  aforesaid  in  this  section,  in  any  Territory  or  other  place  over 
which  the  United  States  have  exclusive  jurisdiction,  shall  be  entitled  to 
vote  at  any  election  held  in  any  such  Territory  or  other  place,  or  be  eligible 
for  election  or  appointment  to  or  be  entitled  to  hold  any  office  or  place 
of  public  trust,  honor,  or  emolument  in,  under,  or  for  any  such  Territory 
or  place,  or  under  the  United  States.     [22  Stat,  L.  31,] 

A  juror  is  not  an  ofScer  withm  the  occurring   by   reason   of    the    failure   to 

meaning  of  this  section.    People  v.  Hopt,  hold  the  elections  under  the  ninth   sec- 

(1884)   3  Utah  396,  4  Pac.  2o0.  tion  of  the  Act  of  March  22,  1882,  when 

An  appointment  by  the  governor  under  the   incumbent   was  disqualified   to   hold 

22  Stat.  L.,  ch.  433,  p.  313,  of  one  to  the  over     under     this     section.     Wenner     v, 

office  of  probate  judge   in  the  territory  Smith,  (1886)  4  Utah  238,  9  Pac.  293. 
of    Utah    was    vaUd    to    fiU    a    vacancy 


[Seo.  1.]  [In  prosecutions  for  bii^amy,  etc.,  husband  or  wife  may 
testify.]  That  in  any  proceeding  or  examination  before  a  grand  jury,  a 
judge,  justice,  or  a  United  States  commissioner,  or  a  court,  in  any  prosecu- 
tion for  bigamy,  polygamy,  or  unlawful  cohabitation,  under  any  statute  of 
the  United  States,  the  lawful  husband  or  wife  of  the  person  accused  shall 
be  a  competent  witness,  and  may  be  called,  but  shall  not  be  compelled  to 
testify  in  such  proceeding,  examination,  or  prosecution  without  the  consent 
of  the  husband  or  wife,  as  the  case  may  be ;  and  such  witness  shall  not  be 
permitted  to  testify  as  to  any  statement  or  communication  made  by  either 
husband  or  wife  to  each  other,  during  the  existence  of  the  marriage  relation, 
deemed  confidential  at  common  law.     [24  Stat.  L.  635.] 

This  and  the  following  section  are  from  an  Act  of  March  3,  1887,  ch.  397,  entitled 
"An  act  to  amend  an  act  entitled  'An  act  to  amend  section  fifty-three  hundred  and 
fifty-two  of  the  Revised  Statutes  of  the  United  States,  in  reference  to  bigamy,  and 
for  other  purposes/  approved  March  twenty- second,  eighteen  hundred  and  eighty -two," 
and  is  known  as  the  "Anti-Polygamy  Act  of  1887  "  or  the  ''  Edmunds -Tucker  Act." 
As  to  R.  S.  sec.  5362  mentioned  in  the  title  see  the  notes  to  the  Act  of  March  22,  1882, 
ch.  47,  sec.  1,  supra. 

Seo.  2.  [Attachment  when  it  is  believed  witness  will  fail  to  appear.] 

That  in  any  prosecution  for  bigamy,  polygamy,  or  unlawful  cohabitation, 
under  any  statute  of  the  United  States,  whether  before  a  United  States  com- 
missioner, justice,  judge,  a  grand  jury,  or  any  court,  an  attachment  for  any 
witness  may  be  issued  by  the  court,  judge,  or  commissioner,  without  a 
previous  subpcena,  compelling  the  immediate  attendance  of  such  witness, 
when  it  shall  appear  by  oath  or  affirmation,  to  the  commissioner,  justice, 
judge,  or  court,  as  the  case  may  be,  that  there  is  reasonable  ground  to 
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believe  that  mich  witnefis  will  unlawfully  fail  to  obey  a  sulponia  isstied  and 
aerved  in  the  Usual  course  in  such  cases ;  and  in  such  case  the  usual  witness- 
fee  shall  be  paid  to  such  witness  so  attached :  Provided,  That  the  person 
so  attached  may  at  any  time  secure  his  or  her  discharge  from  custody  by 
executing  a  recognisance  with  sufScient  surety,  conditioned  for  the  appear- 
ance of  such  person  at  the  proper  time,  as  a  witness  in  the  cause  or  pro- 
ceeding wherein  the  attachment  may  be  issued.    [24  Siat,  L.  635.] 

ApplicabiUty  to  Creek  Nation.— This  wbile  tb«  tribal  relations  were  main- 
act  waa  never  in  force  in  the  Creek  tained  and  recognized  by  the  United 
Nation  in  the  Indian  Territory,  among  States  government.  Oklahoma  Land  Co. 
the  members  who  intermarried  accord-  v.  Thomas,  (1912)  84  Okla.  631,  127 
ing  to  tribal  usages  and  customs,  and  Pac.  8. 


INDEX 


The    preliminary    article    on    " fftaiutea    and    Statutory    Construction*'    is 

separately  indexed  at  the  end  of  such  article 


ADULTERATION     OF     GRAIIT     AND      AGRICULTURB  —  Con^d 


SEEDS: 

See  AOBICULTUBB 

AGRICULTUiUS: 

Absence,  leave  of  generally,  206,  218 
Adulterations  of  insecticides,  223 
Apples: 

Grades  of,  237 

Marking  barrels,  238 

Standard  barrels  for,  237 
Appropriations,  216 

Assistant  Secretary  of  Agriculture,  200 
Barrels: 

Below  standard,  236 

Branding,  238 

Marking,  238 

Misbranding,  238 

Shipped  to  foreign  country,  236 

Standard  apple,  237 

Standard  fruit,  vegetable,  236 

Variations  in,  237 
Bu)letins  of  Experiment  Station,  213 
Cotton : 

Estimates  of  production,  240 

Grades  of,  239 
Department  of  Agriculture: 

Absence,  leave  of,  to  employees,  206 

Animals  and  animal  products,  sale 
of,  209 

Application  -  of    existing    statutes, 
201 

Assistant  secretary,  200 

Bonds   of   commissioner   and   chief 
clerks,  199 

Classified    laborers,    promotion    of, 
202 

Clerks  and  employees,  198 

Commissioner,  appointment,  198 

Commissioner,  duties  of,  199 

Condemned  property,  sale  of,  208 

Deputy  disbursmg  clerk  authority, 
bond,  etc.,  202 

Detail  of  law  clerks,  204 

Duties  of  secretary,  201 

Employees,   additional   salaries  to, 
204 

Employees,  assignment  of  pay,  205 

Employees,  detail  of,  203 

Entomological  work,  202 

Establishment,  197 

Estimates,  generally,  210 

Estimates  for  employees,  211 

Executive  Department,  200 

Food  products,  inspection,  209 

Food  products,  samples,  209 

Lsiws  of  existing  department,  appli- 
cation of,  200 
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Department  of  Agriculture  —  ConVd 
Lc^al  work,  202 
Live  stock,  etc.,  sale  of,  209 
Mileage  books,  206 
Officers  and  employees,  198 
Officers  and   employees,   conipensa- 

tion  of,  204 
Officers  and  employees,  salaries,  205 
Pathological   and  zoological   speci- 
mens, sale  of,  208 
Property  and  records,  custody  of. 

Purchases  for,  207 

Salaries,  200 

Salaries,  payment  of,  204 

Scientific,  etc.,  work,  payment  for, 
205 

Scientific  investigator,  salaries,  205 

Seal,  201 

Secretary,  appointments  by,  203 

Transfer  of  property,  expenses  al- 
lowed, 206 

Travel  expenses,  allowance  of,  206 

Waste  paper,  etc.,  sale  of,  208 

Watchmen,  powers  of  203 
Employees: 

Detail  of,  203 

Detail  of  law  clerks,  204 

Details  to  and  from  other  business, 
203 

Detail  to  or  from  office  of  secre- 
tary, 204 
Entomological  work,  202 
Estimates: 

For  employees,  211 

For  officers,  clerks  and  employees, 
210 

Of  cotton  production,  240 

For  department,  210 
Exchange : 

Of  apparatus  and  eauipment,  208 

Of  books  and  periodicals,  208 

Of  typewriter,  207 
Experiment  Station  Act  of  1887,  212 
Experiment  Stations: 

Absence,   leave  of,  employees,   218 

Advice  of  secretary,  213 

Allotments,  218 

Allotments  withheld,  217 

Apprdl^riations,  213 

Appropriations,  assent  of  governor, 
215,  216 

Appropriations,    assent   of    legisla- 
ture, 214,  216 
.   Appropriations^  misappliclitibn   of, 
217 

Bulletins,  213 
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AGRICULTURE  ~  Cont'd 
Experiment  StationB  >- Con^d 

Certificates  of,  217 

Establishment,  214 

Legal  relation  to  state,  214 

Object  and  duty  of,  212 

Obligation  on  United  States,  215 

Payment  of  appropriations,  216 

Reports,  241 

Soils,  examination  of,  215 

State,  aid  to,  212 

Unexpended  approrpriations,  214 
Federal  Horticultural  Board  Eaiablish- 

ment,  ^35 
Food  products: 

Inspection,  209 

Samples,  209 
Fruits,  standard  barrel  for,  290 
Fungicides,  220 
Grain : 

Adulterated,  229 

For  export,  grades  of,  239 
Hatch  Act,  212 
Importation  of  fruits,  roots,  seeds,  etc., 

232 
Insecticides: 

Adulterated  or  miflft>randed,  220 

Adulterations,  223 

Dealers  In,  225 

Definition,  223 

Destruction  of,  226 

Examination,   notice  and   hearing, 
222 

Examination  of  samples,  225 

Examination,  regulaitions  for,  222 

Interstate  or  foreign  shipment,  221 

Misbranding,  223 

Provisional  delivery  of,  226 

Seizure  of  packages,  225 
Insect  infection,  233 
Insects: 

Importation   or   transportation   of, 
219 

Regulations  for  shipment,  220 

Sending  by  mail,  219 
Inspection  of  nursery  stock,  235 
Interstate  commerce: 

Insecticides,  2^5 

Marking  nursery  stock,  232 

Standard  grades  for  apples,  237 
Interstate  quarantine  against  plant  dis- 
eases, 234 
Legal  work,  202 
Literature,  card  index  of,  215 
Mileage  books,  206 
Misbranding  insecticides,  223 
Nursery  stock  < 

Agents,  liability  for  acts  of,  235 

Certificate    of    foreign    inspection, 
231 

Definition,  233 

Importation,  231 

Imports  permitted,  286 

Inspection  of,  234 

Marking  on  goods  entered,  232 

Marking    on    interstate    shipment, 
232 

Notification  of  arrival  on  port  of 
entry,  231 
Plant  diseases,  233 


AGRICULTURE  —  Cont'd 
Plant  quarantine,  233 
Plant    quarantine,    appropriation    for, 

235 
Plants  and   plant  products,  inspection 

by  state,  230 
Prints  and  lantern  slides,  208 
Publications : 

.  Card  index  of,  241 
Subscription  to,  241 
Public  money,  advance  of,  207 
Reports: 

Annual  and  special,  199 

Cotton  crop,  239 

Cotton  statistics,  240 

Farmers'  bulletin,  240 

Monthly  crop,  239 

Of   appropriations   for   experiment 

station,  219 
Of    Commissioner    of    Agriculture, 

199 
Of  expenditures,  200,  210 
Of  expenditure  for  rent,  211 
Of   expenditures   for    vehicles   and 

boats,  211 
Of  experiment  station,  217,  218 
On  field  operation,  240 
Rent,  expenses  for,  211 
Scientific  investigator,  salary,  205 
Scientific  work,  etc.,  payment  for,  206 
Secretary: 

Appointments  by,  203 
Duties  of«  201 

Duties   of,   with    respect   to   plant 
quarantine,  235 
Seeds: 

Adulterated,  229 
Adulteration,  penalty,  230 
Mailing  of,  228 
Test  of,  228 

To  be  of  best  variety,  227 
Unfit  for  seeding,  230 
Soils,  examination  of,  215 
Testing  ground,  Potomac  Park,  228 
Vegetables,  standard  barrel  for,  236 
Watchmen,  powers  of,  203 

AGRICULTURAL  COLLEGES: 

See  AoBiCDLTUSi 

ALASKA: 

Aerial  roadways,  333 

Alaska    fund,    source    and    disposition, 

279,  286 
Alaska  Road  Act,  279 
Aliens,  fishing  by,  see  infra,  Fish  Ain> 

FiSHEBIES 

Animals,    killing    of    fur-bearing    pro- 
hibited, 339 

Attorneys-at-law,  admission  fee,  276 

Bering   Sea,   investigation  of  seal  life 
in,  343 

Capital,  251 

Civil  laws,  299 

Clerks: 

Appointment  and  salaries,  207 
Bond,  270 
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ALASKA  —  Confd 

Appointment  and  salarieB  —  Cont'd 
Fees,  265 

Records,  copies  of,  273 
Coal  deposits: 

Army  and  navy,  right  reserved  to 

purchase  for,  305 
Claims,  304 
Development  of,  304 
Patents,    305 
Trusts,  305 
Coal  Lands  Act,  311 
Coal  lands: 

Adverse  claims,  302,  315 
Continuation  of  existing  laws,  302 
Interest,  301,  302 
Easements,  314 
Interest,  patents,  301 
Laws,  301 

Lease  of  unreserved  land,  311 
Leases,  consolidation  of,  312 
Leases,  assignment  of,  314 
Leases,  breach  of,  315 
Leases,  reservations  in,  314 
Leases,  terms  of,  314 
Leasing  of,   quantity  of  land   cov- 
ered by,  313 
Lessee,  additional  land  to,  312 
Licenses,  314 
Net  profits,  314 
Penalties,  313 
Pending  proceedings,  315 
Reservation,  311 
Restraint  of  trade,  313 
Royalties,  314 
Secretary  of  interior,  authority  of, 

316 
Surveys,  311 

Statements  under  oath,  316 
Commissioners : 

Accounts  of,  269 
Appointment,  264 
Constitution  and  laws  of  United  States, 

251 
Courts : 

Clerks,  appointment  of,  duties,  264 
Divisions,  terms,  etc.,  261 
Jurisdiction,  263 
Jurisdiction     of     offenses     against 

game  laws,  340 
Power  to  enforce  statutes,  298 
Transmitting  accounts,  297 
Delegates: 

Compensation,  287 
Qualifications,  287 
Election  of,  258 
District  attorneys,  266,  267 
Elections : 

Ballots,  casting,  290 
Ballots,  form  of,  290 
Bribery,  292 
Canvass  of  votes,  291 
Certificates,  291 
Challenges,  291 
Changing  returns,  292 
Commissioner,  288 
Districta,  288 


ALASKA  --  Cont'd 
Elections  —  ConVd 

Election  board,  powers  and  duties, 
289 

Election  board,  vacancies  on,  290 

Expenses,  payment  and  audit,  292 

Illegal  voting,  292 

Intimidation,  292 

Judges,  288 

Notices,  288 

Notice,  publication,  292 

Notice,  posting,  292 

Oath,  290 

Officers,  288 

Officers,  fees,  292 

Officers,  neglect  of  duty,  292 

Precincts,  288 

Polls,  288 

Qualification  of  voters,  288 

Results,  declaration  of,  291 

Votes,  register  of,  290 

Voting  hours,  290 

Voting  place,  rental  of,  292 

Watchers  at  polls,  290 
Evidence,  protest  of  notaries  as,  273 
Fish  and  fisheries: 

Agents,  350 

Aliens,  fishing  by,  351,  352 

Aliens,  seizure  and  arrest,  352 

Canning,  356 

False  branding,  356 

Hatcheries,  taxation,  353 

Nets,  355 

Night  seining,  355 

Obstructions  in  streams,  354 

Regulations,  353 

Regulations,   enforcements  oU   357 

Reports  of  fish  establishments,  356 

Salmon  canneries,  353 

Salmon  canneries,  license  tax,  353 

Salmon,  close  season,  355 

Seines,  355 

Spawning  grounds,  355 

Waste  of  fish,  256 
Fox  skins,  price  of,  343 
Game: 

Defined,  358 

Q^ns  and  boats,  350 

Licenses,  359 

Killing,  359 

Penalties,  361 

Sale,  359 

Season,  358,  362 

Shipment,  360 
Government    publications,    deposit    of, 

276 
Government  railroads :  ( see  infra,  Rail- 

BOADS) 

Disposition  of  earnings,   338 

Expenditures,  amount  of,  338 

Reports,  338 
Governor: 

Appointment,  260,  267 

Salary,  267 

Duties,  260 

Duties  as  to  education,  282 

Powers,  260 

Veto  power,  257 
Historical  library  and  museum,  286 
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Homesteads,  325-327 

Insane  persons,  commitment  and  care, 
285,  294 

Judges,  261,  207 

Laws: 

Compilation  of,  259 
Submission  to  congress,  259 
Transmission  to  president,  258 

Lease,  see  supra,  Coal  Lands. 

Legislature: 

Composition  of,  253 
Enacting  clause,  256 
Expenses  of,  payment,  257 
Laws,  passage  of,  257 
Majority,  256 
Members,  election,  254 
Members,  exemptions  of,  257 
Memibers  holding  other  office^  256 
Powers  of,  255 
Quorum,  256 
Rules,  256 
Sessions,  264 

Marshals: 

Appointment,  266,  297 
Deputies,  266 

Deputies,  accounts  of,  269 
Salary,  267 

Medicine: 

Application  for  license,  294 
Commissioned  medical  officers,  205 
Emergency  cases,  295 
Evidence  of  practice,  295 
Fines,  diroosition  of,  296 
License,  294 

License  fees,  disposition  of,  296 
License,  recording  of,  295,  296 
Penalties,  296 

Requirements  for  practice,  294 
Resident   practitioners,   license   to, 
295 

Miners'  Labor  Lien  Act,  306 

Miners'  Labor  Lien: 

Amendment  before  action,  307 
A'ppeal,  309 

Buying  minerals,  lialbility  for,  809 
Claim  of  lien,  filing,  form,  306 
Fee  for  recording,  307 
Foreclosure  proceedings,  308 
Judgment,  execution  of,  309 
Jurisdiction  of  foreclosure  proceed- 
ings, 307 
Parties,  308 
Recording,  307 
Waiver  of  lien,  308 
Who  entitled  to,  306 

Mining  claims: 

Adverse  claims,  time  for  filing,  305 

Area,  310 

Association  claims,  310 

Fees  for  recording  proof  of,  304 

Improvements   on,   302 

Location  by  attorney,  310 

Number  of  locations,  310 

Penalties,  311 

Mining  laws,  299 

Mining,  rights  of  Canadians,  as  to,  299 

Missionary  stations,  316^  324 

Kelson  Act,  279 


ALASKA  --  Omfd 
Kotary  public: 

Bond,  274 

Commission  fee,  275 

Duties,  273 

Liability,  274 

Protest  of,  273 

Records  of,  273 

Residence,   272 

Term,  272 
Pelaffic  sealing,  350 
PeniU  Laws,  299 
Place  of  mining  claims,  see  supra,  Mur* 

iNo  Claims 
PribUof  Islands: 

Natives,  employment  of,  344 

Reservation  on,  341 

Seal  fisheries  on,  344 

Seal  life,  investigations  as  to,  343 

Seals,  killing  on,  341,  349 
Public  buildings,  sites,  274 
Public  lands: 

Adverse  claims,  320 

Districto,  323,  328 

Entry,  318 

Indians  in  possession,  324 

Land  districts  and  officers,  324 

Officers,  323,  328 

Purchase  for  trade  or  manufacture, 
317,  320 

Reservation  of  educational  use,  329 

Reserved  lands,  320 

Surveys,  318 

Surveyors,  923,  328 

Timber,  appraisal  and  sale  of,  822 
PiH>lic  moneys,  265 
Public  officers: 

Continuation  in  office,  274 

Fees,  274 

Terms,  297 
Railroad  Act,  336 
Railroads: 

Charges  of,  331 

Commission,  258 

Construction  and  operation  by  gov- 
ernment, 336 

Maps,  filing,  332 

Map,  requisites,  336 

Rights  of  way,  330 

Right  of  way,  condemnation,  332 

Rights  of  way,  restrictions  on,  831 

Survey,  332 

Tax,  339 
Record  book,  271 
Records: 

Copies  of,  273 

Fees   for   unrecorded   instmmenti, 
272 

Instruments  to  be  recorded,  271 

Recording,  divisions  and  districts, 
270 
Reindeer,  disposal  of,  297 
Roads: 

Assignment  of  right  of  way,  335 

Commissioners,  powers,  280 

Disbursements,  280 

Districts,  276 

Maps,  280,  333,  336 

Ovsrseers,  appointment  of,  274 
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ALASKA  —  Cont'd 
Roads  —  Cont'd 

OverBeerB,  compensation,  278 

Overseers,  duties,  277 

Reimbursements,  280 

Wagon  roads,  280 

Salmon  canneries,  363 
Schools: 

Districts,  282,  288 

Elections,  283 

Employees  as  peace  oflScers,  296 

Employees  in  bureau  of  education, 
assignment  of  pay,  287 

Expenditure  of  funds,  296 

Officers,  283 

Officers,  powers  and  duties,  282 

Pubtic  lands  for,  320 

Report  of  clerks,  284 

Separation  of  races,  284  • 

Ssal  fisheries: 

Annette   Islands   reserved   for   na- 
tives, 319 

Fines,  remission  of,  341 

Jurisdiction  of  offenses,  340 

KiUing  seals,  339,   342,   345,   346, 
349 

Natives,  employment  of,  344 

Offenses,  prosecution,  348 

Officers,  343,  345 

On  Pribilof  Islands,  342 

Penalties,  347 

Presumption  of  violations,  348 

Regulation  by  president,  347 

Sea-otter,  killing  forbidden,  345 

Vessels,  equipment  of,  346 

Vessels,  seisure  of,  348 

Waters,  patrol  of,  348 

Seal  Island  Rock,  341 

Seal  skins,  importation  of,  34ff 
Secretary: 

Bond,  287 

Fees,  286 
St.  George  Island,  341 
St.  Paul  Island,  341,  343 
Surgery,  see  supra,  Mjdiginb 
Surveyor  General: 

Appointment,  267,  310 

Duties,  261 

Salary,  320 
Telegraphs  and  telephones,  336 
Territory  organized,  250 
Town  sites,  how  entered^  316 
Trail  Act,  279 
Tramways,  333 
Wagon  roads,  333 
Walrus  Island,  341 
Warehouse  privileges,  293 
Wharf,  259 

Wharf,  repairs  to,  290 
Wire  rope  roads,  333 

ALIENS: 
Acquisition  of  land,  367 
Conveyance  of  land,  367 
Enemies,  jurisdiction  oif  courts,  364 
Enemies,  removal  by  marshal,  365. 
Enemies,  removal  of,  364 
Escheat,  368 


ALIENS  ~  Cont'd 

Forfeiture  of  land,  368 

Ownership  of  land  in  District  of  C!ol- 

umbia 
Ownership    of    real   estate,    exceptions, 

366 
Ownership  of  real  estate  in  territories, 

365 

ANIMALS 

Animal  Industry  Act,  406 
Bureau  of  animal  industry: 

Agents,   duties  and   compensation, 
407 

Ck>-operation   of   states   and   terri- 
tories, 408 

District  of  Columbia,  operation  in, 
410 

Dourine,  investigations  as  to,  414 

Employees,  leaves  of  tibsence,  413 

Hog  cholera,  414 

Interference  with  employees,  393 

Notice  to  agents  of  carriers,  410 

Officers,    appointment   and    salary, 
406 

Penalties,  413 

Pleuro  pneumonia,  investigations  as 
to,  409 

Prosecutions,  411 

Regulations,  413 

Reports,  411 

Rules  and  regulations,  408 

Secretary  of  agriculture,  power  of, 
411 

Serums,  413 

Transportation  of  live  stock,  409 
Diseases,  409 
Fences  to  keep  out,  414 
Importation: 

Diseased  animals,  374 

Hides,  376 

Inspection,  375 

Neat  cattle,  376 

Quarantine,   374 

Suspension  by  proclamation,  375 
Inspection: 

Animals  intended  for  export,  394 

Animals     intended    for    interstate 
conmierce,  395 

At  night,  401 

Before  use  for  food  products,  399 

Bribery  of  officials,  404 

Cattle  for  export,  402 

Cattle    whose   meat    is    to    be    ex- 
ported, 395 

Certificates,  397,  402,  403 

Condemned  meat,  carrier,  penalty, 
397 

Condemned   meatd,   destruction   of, 
398,  399 

Dairy  products  for  export,  406 

Disinfection  of  vesels,  394 

Estimates  of  expenses,  405 

Examination,  396 

Examination  before  killing,  397 

Export  trade,  399 

Farmers,  application  of  act  to,  397, 
405 

Forgery  of  official  stamp,  396 
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ANIMALS  —  Cont'd 
Inspection  —  Cont'd 

Imported  animals,  375 

Inspectors,  399,  404 

Interstate  transportation  of  unin- 
spected meats,  401 

Marks  of,  399 

Meat  for  export,  403 

Official  stamp,  396 

Penalties,  401,  403 

Post  mortem,  examination,  398 

Product  of   establishments,   violat- 
ing law,  403 

reindeer,  406 

Receptacles,  marking,  400 

Reinspection,  398 

Sales  under  false  names,  400 

Sanitary    conditions    of    establish- 
ments, 401 

Trade  names,  400 

Unsound   carcasses,   transportation 
of,  396 
Live  Stock  Contagious  Diseases  Act,  391 
Live  stock,  transportation,  377 
Meat  Inspection  Act  of  1907,  398 
Pleuro  pneumonia,  investigations  as  to, 

409 
Quarantine : 

Carriers  affected,  394 

Districts,  390 

Imported  animals,  374 

Inspection,  392 

Interfering  with  employees,  893 

Penalties,  393 

Removal  from,  393 

Removal  from  district,  391 
Tick-infested  cattle,  admission  of,  376 
Transportation : 

Accommodations  for  cattle,  370 

Diseased,  live  stock,  409 

Disinfection  of  vessels,  394 

Feeding,  386 

Food,  lien  for,  386 

From  quarantine  district,  391 

Limit  for  continuous  confinement, 
377 

Penalties,  377,  387 

Prosecutions,  389 

Unloading,  377 

Unsound  carcass,  396 

ANNETTE  ISLANDS: 
See  Alaska 

APPLES: 

See  Agricultttbb 

APPROPRIATIONS: 

See  Agbicultubs 

ARMIES: 

See  Arugles  op  Wab 

ARTICLES    FOR    THE    GOVERNMENT 
OP  THE  NAVY: 

Absence  from  duty  without  leave,  423 
Accounts  of  men  received,  428 
Accounts  of  men  sent  from  ship,  428 
Adequate  punishment,  437 
Agreement  to  obtain  payment  of  false 
claim,  426 


ARTICLES    FOR    THE    GOVERNMENT 
OF  THE  NAVY  —  Cont'd 
Articles,  established,  418 
Attendance  at  final  payment  of  crew, 

429 
Authority  of  ofB/oer  after  a  loss  of  ves- 
sel, 429 
Branding,  437 

Buying  public  military  property,  426 
Combinations   against    superior   officer, 

422 
Commander's  duties  of  supervision  and 

correction,  419 
Commanding  officers,  duties  of,  428 
Contempt  of  court,  436 
Contempt  of  superior  officer,  422 
Courts-martial,  summary,  430 
Courts  of  inquiry: 
*    By  whom  ordered,  439 
Constitution  of,  439 
Oath  of  members  and  judge  advo- 
cate, 439 
Powers  of,  439 
Proceedings,  how  authenticated  and 

used  as  evidence,  439 
Rights  of  parties,  439 
Trials  to  be  within  two  years  of* 
committing  offense,  439 
Cowardice  in  battle,  421 
Crimes    of    fraud    against    the    United 

States,  425,  426 
Cruelty,  422 
Dealing  in  supplies  on  private  account, 

425 
Deaths  and  desertions,  428 
Delivering    less    property   than   receipt 

calls  for,  425 
Deserting  duty  in  battle,  421 
Deserting  trust,  420 
Desertion  by  resignation,  424 
Desertion  in  time  of  peace,  423 
Desertion  in  time  of  war,  420 
Dismissal  of  officers,  432 
Disrating  for  incompetency,  431 
Disobedience  of  orders,  420 
Distilled  spirits  only  as  medical  stores, 

425 
Duels,  422 

Enlistment,  deserters,  minors,  etc.,  427 
Failing  to  afford  relief  in  battle,  421 
Failing  to  encourage  men  to  fight,  421 
Failing  to  seek  encounter^  421 
Falsehood,  422 
False  muster,  423 
False  papers,  425 
Flogging,  437 
Fomenting  quarrels,  422 
Fraudulent  enlistment,  punishment,  440 
General  courts-martial : 

By  whom  convened,  440 
Charges,  435 
Constitution,  434 
Members,  absence  of,  486 
Oath  of  members  and    judge  advo- 
cate, 434 
Oath  of  witness,  435 
Proceedings,  suspension  of,  436 
Punishment,  432 
Witness,  examination  of,  437 
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ARTICLES  FOR  THE  GOVEBlfMENT 
OF  THE  NAVY  —  Conrd 

Giving  receipts  without  knowing  truth 
of,  426 

Harboring  deserters,  423 

Health  of  crew,  428 

Importing  dutiable  goods  in  public  ves- 
sels, 425 

Imprisonment  in  penitentiary,  421 

Inspection  of  provisions,  428 

Intercourse  with  an  enemy,  420 

Irrelevant  behavior,  420 

Judgments,  authentication  of,  437 

Leaving  station,  420 

Liability  after  leaving  service,  426 

List  of  officers,  men  and  passengers,  428 

Maltreating  persons  taken  on  prize,  427 

Men  received  on  board,  428 

Messages  from  an  enemy,  420 

Murder,  421 

Mutinous  words,  422 

Mtitiny,  420 

Neglect  of  orders,  422 

Neglect  to  clear  for  action,  421 

Neglecting  orders  to  prepare  for  battle, 
421 

Neglecting  to  join  on  signal  for  battle, 
421 

Negligence  in  convoy  service,  422 

Negligent  stranding,  422 

Offense  committed  on  shore,  429 

Offenses  not  specified,  429 

OfTcnses,  punishable  at  discretion  of 
court  martial,  422 

Offenses,  punishable  by  death,  420 

Officer  absent  without  leave  may  be  re- 
duced, 424 

Officer  arrested,  duty,  436 

Perjury,  426 

Plundering  on  shore,  423 

Presenting  false  claim,  425 

Preventing  destruction  of  public  prop- 
erty, 422 

Profanity,  422 

Property  of  deceased  persons,  428 

Publication  of  Articles,  429 

Punishment  by  officer  temporarily  com- 
manding, 430 

Punishment  by  order  of  commander,  429 

Punishment  by  summary  courts-martial, 
431 

Punishment  for  fraudulent  enlistment, 
440 

Punishment  for  offending  against  arti- 
cles, 429 

Punishment  for  offense  in  time  of  peace, 
440 

Receiving  articles  for  freight,  423 

Recommendation  to  mercy,  437 

Refusing  to  apprehend  offenders,  423 

Refusing  to  receive  prisoners,  423 

Removinjr   properties   from    prize,   427 

Returning  fugitive  from  jiiHtice,  427 

Sentence,  confirmation  of,  437 

Sentences,  how  determined,  437 

Sentence,  remission  and  mitigation,  438 

Sleeping  on  watch,  420 

Spies,  421 

Stealing,  426 

Striking  flag,  420 

1  F.  S.  A.— 78 


ARTICLES    FOR    THE    GOVERNMENT 
OF  THE  NAVY  —  Confd 
Striking  superior  officer,  420 
Summary  courts-martial: 
Constitution,  431 

Oath  of  members  and  reporter,  431 
Proceedings,  432 
Punishment,  431,  432 
•  Sentence,  execution  of,  431 
Sentence,  remission"  of ,  432 
Testimony,  431 
When  ordered,  430 
Suspension  of  pay,  437 
Testimony  before  summary  courts-mar- 
tial; 431 
Treacherously  yielding,  420 
•   Trials  for  desertion  in  time  of  pace,  440 
Trial  of  officer  dismissed,  433 
Unlawful  destruction  of  public  property, 

420 
Violating  general  orders  or  regulations, 

423 
Waste  of  public  property,  423 
Wrongfully  selling,  425- 
Wrongful  stranding  or  injury  of  vessel, 
420 

ARTICLES  OF  WAR: 

Aibsence  from  parade  without  leave,  453 

Absence  without  leave,  452 

Accountability  for  arms,  448 

Accounting   for   effects  of  deceased  of- 
ficers and  soldiers,  478 

Advising  to  desert,  467 

Agreement  to  obtain  payment  of  false 
claim,  460 

Allowing  false  claim,  469 

Allowing   military    stores   to   be    dam- 
aged, 449 

Allowing  persons  to  go  out  and  fight, 
seconds  and  promoters,  451 

Approval  of  sentence  by  officer  order- 
ing court,  472 

Arrest  of  officer  accused  of  crime,  462 

Articles  of  war,  publication,  478 

Articles  to  be  read  to  recruits,  446 

Buying  public  military  property,  460 

Conniving  at  hiring  duty,  453 

Captured     stores     secured     for     public 
service,  448 

Challenges  to  fight  duels,  451 

Charges,  copy  of,  463 

Command    when    different    corps    join, 
477 

Commanders  not  to  be  interested  in  sale 
of  victuals,  etc..  450 

Compelling  surrender,  454 

Conduct  unbecoming  officer  and  gentle- 
man, 461 

Confinement,  duration  of,  463 

Confirmation   of   dismissal   in   time   of 
peace,  474 

Confirmation  by  officer  ordering  court, 
474 

Confirmation  of  death  sentence,  473 

Corresponding  with  enemy,  454 

Courts-martial : 
General.  47« 
Punishment  by,  471) 
Special,  479 
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ABTICLBS  OF  WAR  —  Oonfd 
Courts-martial  —  Cont'd 

Summary,  479 

Withdrawal  of  judge  adrocate,  479 
OonrtB  of  inquiry: 

Authflntication  of  proceedings,  477 

How  ordered,  476 

Members  of,  476 

Oath  of  members  and  reportei,  476 

Opinion,  477 

Proceedings  as  evidence,  477 

Witnesses,  476 
Cowardice,  454 
Crimes  and   disorders  to  prejudice  of 

military  discipline,   461  ' 

Crimes   of    fraud    against   the    United 

States,  4^9 
Deceased  oflfieers,  effects,  478 
Deceased  soldiers,  effects,  478 
Definitions,  443 
Delivering   less   property   than   receipt 

calls  for,  460 
Deserters  to  serve  full  term,  466 
Desertion,  455 

Desertion  by  resignation,  456 
Discharge  and  diamjissal  of  officerSy  470 
Discharging,  446 
Disclosing  watch  word,  454 
Dismissal  by  division  or  brigade  courts, 

474 
Depositions,  469 
Disrespect  toward  commanding  officer, 

460 
Disrespectful  words  against  president, 

450 
Divine  service,  misconduct  at,  457 
Drunk  on  duty,  453 
Duelling,  451 
Enlisting    in    other    regiment    without 

discharge,  456 
Escape  of  prisoners,  463 
Failing  to  resist  mutiny,  451 
Failing  to  retire  at  retreat,  453 
False  alarms,  454 
False   certificates,   440 
False  paper,  460 
False  returns,  448 
Flogging,  470 
Forcing  a  safeguard,  468 
Forgery 
Fraudulent   enlistment  and  receipt  of 

pay,  479 
Furloughs,  448 
General    courts-martial: 

Behavior  of  menibers,  468 

Challenges  by  prisoner,  468 

Confirmation  of  sentence,  473,  474 

Contempt,  468 

Continuance,   469 

Copy  of  proceedings  and  sentence, 
476 

Counsel  for  prisoner,  468 

Depositions,  469 

When    requisite    number    not    at 
post,  465 

Judge  advocate,  465 

Oath  of  judge  advocate,  467 

Oath  of  members,  467 

Oath  of  witness,  469 

Officers  triable  by,  458 


ASTICLES  OF  WAR  —  0<mrd 

Greneral  courts-martial  —  Cdw^d 
Order  of  voting,  469 
Prisoner  standing  mute,  468 
Proceedings  forwarded  to  judge  ad- 
vocate general,  476 
Prosecutor,    468 
Sentence,  approval  of,  472 

General    officers,    sentence    respecting, 
474 

Giving  receipts  without  knowing  truth 
of,  460 

Hiring  duty,  453 

Limitation  of  prosecution,  471 

Losing  or  spoibng  horse,  aocouterments, 
eto.,  450 

Lying  out  of  quarters,  452 

Marine  and  regular  army  officers  asso- 
ciated on  courts,  466 

Misbehavior  before  enemy,  454 

Misconduct   at   divine   service,  457 

Mustering  persons  not  soldiers,  447 

Musters,  449 

Mutiny,  450 

Ko  person  tried  twice  for  same  offense, 
471 

Offenders  delivered  to  civil  magistrate, 
458 

Officer  making  unlavrful  enlistment,  446 

Officers  to  Keep  order,  457 

Officers  to  subscribe  to  articles,  445 

Officers  triable  by  general  courts-mar- 
tial, 466 

One  mile  from  camp  without  leave,  453 

Pardon    and    mitigation    of    sentences, 
475 

Penitentiaries,  470 

Perjury,  460 

Presenting  false  claim,  460 

Profane  oaths,  457 

Publication    of    officers    cashiered    for 
cowardice  or  fraud,  471 

Quarrels  and  affrays,  451 

Quitting  guard  without  leave,  464 

Rank   of  organized  militia  officers  on 
duty  with  officer   of   regular   volun- 

•  teer  officers,  478 

Reproachful  or  provoking  speeches,  451 

Rebellion,  crimes  during,  486 

Receiving  prisoners,  463 

Regular  officers,  on  what  oourti  may 
sit,  465 

Release  of  prisoners,  463 

Relieving  enemy,  454 

Report  of  prisoners,  463 

Retainers  of  camp,  462 

Returns  of  regiments,  448 

Sentence  of  death,  469 

Sentinel  asleep  on  post,  453 

Soldiers  accused  of  crime,  468 

Spies,  481 

Stealing,  460 

Striking  superior  officer,  460 

Suspension  of  officers,  pay,  471 

Suspension  of  sentence  or  death  by  dis- 
missal, 476 

Taking  money  on  mustering,  447 

Trial,  time  of,  463 

Troops  subject  to  articles  of  war,  462 
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ARTICLES  OF  WAR  ~  Cont'd 

Upbraiding  another  for  refusing  chal- 
ledge,  452 

Violence  to  persons  bringing  provisions, 
458 

Waste  or  spoil  in  destruction  of  prop- 
erty without  orders,   457 

Wasting  ammunition,  449 

Wrongfully  selling,  460 

Wrongs  of  soldiers,  redress  of,  452 

Wrongs  to  officers,  redress  of,  452 

ATTACHMENT: 

Accounting  for  property  of  defendant, 

485 
Accrued  rights  not  abridged,  486 
Bond,  485 
Discharge,  485 
Dissolution    in    conformity   with    state 

laws,  485 
Ownership)  of  attached  proper ty,  4d4 
Postal  suits,  483 
Proceeds,  investment  of,  485 
Publication,  485 
Warrant,  application  for,  484 
Warrant  issuing,  484 

BAIL  AND  RECOGNIZANCES: 

Bail  in  capital  cases,  490 

Bail  in  cases  not  capital,  490 

Bail  in  criminal  cases,  removal  by  writ 

of  error,  491 
Calling  bail  in  Kentucky,  489 
De  bene  csae,  489 
Defendant  giving  bail   in  one  district, 

committed  in  another,  489 
Defendant  held  until  judgment  in  first 

suit,  489 
New  bail,  492 
Remission  of  penalty,  492 
Special  bail,  when  required,  488 
Surrender  of  criminals,  4j91 

BANKRUPTCY: 

Acts  of  bankruptcy: 

Admitting  inability  to  pay,  661 

Appointment   of    receiver    or    trus- 
tee, 55r5 

Conveyances  to  defraud,  541 

General   assignment,  55^5 

Preference    through    legal    proceed- 
ings, 549 
Affirmations,     who     may     administer, 

750-751 
Appeal  and  error: 

Allowance  of  appeals,  818 

Bond  on  appeal,  838 

Bond  of  trustee,  838 

Certification  to  supreme  court,  838 

From    allowance    or    rejection    of 
claim,  826 

From   granting   or   denial   of    dis- 
charge, 826 

From  judgment  granting  or  deny- 
ing adjudication,  824 

Hearing,  829 

Supreme  court,  834 

Circuit   court   of   appeals,    finality 
of  judgment.  833 

Time  of  taking  appeal,  829 
Appearance   of    creditors,    1001 


BANKRUPTCY  —  Cont'd 

Application    for    discharge,    notice    of, 

987 
Arbitration : 

Findings,  843 

Selection  of  arbitrators,  843 
Submission,  843 
Arrest  of  bankrupt,  see  infra,  Exbhp- 

TioN  FBOM  Arrest 
Attorney-general,  duties  of,  958 
Bankruptcy  records,  1219 
Bankrupts: 

Involuntary,  569 

Liability  of  corporate  officers  and 

stockholders,  578 
Partners,  T58 
Voluntary,  668 
Bonds  of  referees  and  trustees: 
Amount,  954 

Corporations  as  sureties,  964 
Filing,  954 
Joint  trustees,  955 
Suit,  954 
Suit  on  referees'  i)ond,  limitation, 

955 
Suit  on  trustee's  bond,  limitation, 

955 
Sureties,  niunber,  964 
Sureties,  qualification,  954 
Sureties,  value  of  property,  954 
Trustee's  bond,  953 
Trustee's  personal  liability,  955 
Vacancy  by  failure  to  give  bond, 
955 
Circuit  court,  jurisdiction,  759 
Circuit   court    of   appeals,    jurisdiction 

of,  774,  791 
Claims  subsequent  to  payment  of  divi- 
dends, 1108 
Clerks: 

Bankruptcy  records,  1219 
Compensation,  9i&7 
ComonisBion  of  offense  as  affecting  dis- 
charge, 677 
Compensation  for  conducting  business: 
Notice  to  creditors,  953 
On    confirmation    of    composition, 

953 
When  allowed,  952 
Compensation  of  clerks  and  marshals: 
Clerk's  filing  fee,  957 
Marshal's  fee,  957 
Compensation  of  ofllcers  restricted,  1220 
Compensation    of    receivers    and    mar- 
shals: 
On    confirmation    of    composition, 

951 
When  acting  as  custodian,  95^ 
When  allowed,  950,  957 
Compensation  of  trustees: 
Fee  and  commission,  947 
More  than  one  trustee,  949 
Withholding  compensation,  950 
Composition,  confirmation : 

Acts   which   would   bar    discharge, 
©50 
*    Application  for,  645 

Best  interest  of  creditors,  648 
Distribution   of   consideration,   651 
G'ood  faith,  «50 
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BANKRUPTCT  —  ConVd 
Compoeition,  confirmation  —  Cont'd 
Hearing,  date  and  place  of,  647 
Reinvestment  of  title,  1219 
When  offer  may  be  made,  643 
GompositionB,  setting  aside,  652 
Compromise,   843 
Computation  of  time,  895 
Computing  number  of  creditors,  1001 
Concealment  of  assets  as  affecting  dis- 
charge, 694 
Concealment   of   financial   condition   as 

affecting  discharge,  683 
Contempt,  see  infra,  CoufiTS,  Referees 
Conveyances: 

By  order  of  court,  1140 
Within    four    months    of    petition, 
1122 
Copyrights,  title  in  trustees,  1168 
Corporations,    liability    of    officers    of 

stockholders,  578 
Cost,    allowance    of    on    dismissal    or 

withdrawal  of  petition,  566 
Counterclaims,  see   infra,   Sbt-oft  aud 

Counterclaims 
Courts,  see  infra,  LiEirs 

Allowance     and     disallowance     of 

claims,   521 
Ancillary  jurisdiction,  538 
Closing  of  estates,  531 
Collection      and      distribution      of 

assets,  529 
Concurrent,    jurisdiction,    773 
Confirmation  or  rejection  of  com- 
positions, 533 
Contempt,  538 
Conveyances,  1140 
Costs,^  538 

Discharge  of  bankrupts,  534 
Enforcement  of  orders,  535 
Exemptions,  determination  of,  533 
Extradition  of  bankrupts,  535 
Jurisdiction  for  recovery  of  prop- 
erty, 1216 
Jurisdiction  of  circuit  conrt,  759 
Jurisdiction  of  circuit  court  of  ap- 
peals, 774,  791 
Jurisdiction  of  federal  courts,  516 
Jurisdiction  of  supreme  court,  774 
Jurisdiction    of   territorial   courts, 

516,  774 
Modification   of   referee'e   findings, 

533 
Orders,  power  to  make,  535 
Power  to  adjudge  bankrupt,  518 
Powers  in  general,  540 
Receivers,   appointment  of,  522 
Substitution  of  additional  parties, 

529 
Temporary  transaction  of  business, 

528 
Transfer  of  cases,  538,  895 
Trial    and    punishment    of    bank- 
rupts, 528 
Trustee,  appointment  and  removal, 
538 
Creditors'  meetings: 

Creditor's  duty,  959 
Final   meeting,  9<J0 
Meetings  at  call  of  court,  960 
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Creditors'  meetings  —  OonfS 

Place  and  time,  958 

Presiding  oflUcer,  duties,  958 

Subsequent  meetings,  959 

Voting,  method,  960 

Voting  by  secured  creditors,  962 
Death  of  bankrupt: 

Abatement  of  proceedings,  624 

Dower  and  allowances,  625 
Debts  not  affected  by  discharge: 

Debts  not  scheduled,  724 

Fraud,  eto.,  in  fiduciary  capacity, 
728 

Generally,  708 

Liabilities  for  tort,  fraud,  etc,  716 

Taxes,  716 
Deft)ts  which  have  j^riority: 

After  composition  set  aside  or  dis- 
charge revoked,   1105 

Attorneys*  fees,   1083 

Costs  of  administration,  1088 

Cost  of  preserving  estate,  1081 

Debts  owing  to  a  person  entitled 
to  priority,  1100 

Filing  fees,  expense  in  reooYering 
concealed  assets,  1083 

Order  of  claimant,  lOSl 

Taxes,  1076 

Wages  of  employees,  1090 
Debts  which  may  be  proved: 

See   infra,   Set-off  and  CamrOM- 

CLAIMS 

Contract,  1065 

Costs  of  suit,  1064 

Fixing  liability,  1055 

Generally,  1054 

Judgment  after   filing  of  petition, 
1073 

Open  account,  1065 

Taxable  costs,  1064 

Unliquidated  claims,  276 
Declaration  and  payment  of  dividends: 

Claims   subsequent   to  pavment   of 
dividends,  1108 

Limit  to  amount  collectible,  1109 

Final  dividend,  1108 

First     and     subsequent     dividends, 
1107 

First  dividend,  amount,  1107 

On  allowed  claims,  1106 

Person  adjudged  bankrupt  without 
United  States,  1109 
Defense  of  solvency,  564 
Definitions,     see     infra,     WoBDB     aud 

Phrases 
Denial  of  insolvency,  565 
Depositions : 

Notice  of  taking,  757 

Kight  to  take,  756 
Detention  of  bankrupt  for  examination, 

629 
Diplomatic  or  consular  officers,  power  to 

administer  oath,  751 
Discharge : 

Appeal  from  grant  or  denial,  826 

Application  for,  653 

Commission  of  ofl'ense,  677 

Concealment  of  assets,  694 
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BANKRUPTCY  —  Cont'd 
Discharge  —  Cont'd 

Coiicealmeut  of  financial  condition, 

683 
Confirmation  of  composition,  703 
Debts  not  affected,  708-734 
Discliarge  in  voluntary  proceedings, 

701 
Effect  on  liability  of  codebtor,  706 
Granting,  661    . 
Hearing  application,  661 
Objections  by  trustee,  702 
Obtaining  money  or  property  upon 

false  statement,  694 
Prior  discharge,  701 
Refusal  to  o^y  orders,  701 
Bevocation,  703 
Dividends,  see  supra,  Dbclabatioit  and 
Paticbnt  of  Dividends;   infra,  Un- 
claimed Dividends 
Dower  and  allowances  on  death  of  bank- 
rupt, 625 
Datiee  of  bankrupt: 

Attendance  at  meetings  and  hear- 
ings, 610 
Compliance  with  orders,  611 
Disclosure  of  false  claim,  611 
Examination  of  proof  of  claims,  611 
Execution  and  delivery  of  papers, 

611 
Execution  of  transfers,  611 
Informing   trustee    of    evasions    of 

law,  611 
Schedule,  ftling  of,  612 
Submission  to  examination,  618 
Duties  of  clerks: 

Accounting  for  fees,  955 
Collection  of  fees,  966 
Delivery  and  return  of  papers,  957 
Payment  of  referees   and   trustees' 
fees,  957 
Duties  of  trustees: 

Account  and  pay  over,  933 
dosing  up  estate,  933 
Deposit  of  money,  940 
Detailed  statement,  941 
Disbursement  of  money,  940 
Pile  certified  copy  of  decree  of  adju- 
dication, 947 
Final  reports,  941 
Furnishing  information,  941 
Keeping  accounts,  941 
Partnership  accounts,  587 
Payment  of  dividends,  941 
Reduce  property  to  money,  933 
Report  condition  of  the  estate,  941 
Setting  apart  exemptions,  942 
Depositories  for  money,  104S 
Expenses  of  administering,  1048 
Evidence: 

Certified  copies  of  proceedings,  757 
Certified  copy  of  order  proving  trus- 
tee's bond,  767 
Certified  copy  of  orders,  575 
Revesting  title  in  bankrupt,  757 
Exemption  from  arrest: 
Generally,  626 

Under  process  issued  from  court  of 
bankruptcy,  627 
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Exemption   from  arrest — Cont'd 

Under    process    iasued    from    statp 
court,  627 
Exemptions,  592 
Extradition,  629 

Filing  and  dismissal  of  petitions: 
Appearance  of  creditors,  1001 
Duplicate  petitions,  999 
Involuntary  bankrupt,  990 
Notice  to  other  creditors,  hearing, 

dismissal,  1000 
Number  of  creditors,  employees  and 

relatives,  1001 
Voluntary  bankrupt,  988 
Forms  in  bankruptcy,  853 
Hearing,  misbehavior  during,  921 
Hearing  and   determination,  see   infra, 
Tbial;  supra.  Duties  of  Bankbutt 
Insanity  of  bankrupt,  624 
Insurance  policy,  title  to,  1196 
Involuntary  bankrupts,  569 
Judge,  absence  of,  746 
Jurisdiction,  see  supra,  Coubts;  infra, 

LiExa 
Liability  of  codebtor  as  affected  by  dis- 
charge, 706 
Liens : 

Bona  fide  purchasers,  1141 
Conveyance  by  order  of  court,  1140 
Conveyances  within  four  months  of 

petition,   1122 
Created  through  legal  proceedings, 

1130 
Dissolution,  generally,  1112 
Fraud,  1114 
Good  faith,  1115 
Insolvency  of  defendant,  1113 
Jurisdiction,   1129 
Knowledge  of  insolvency,  1114 
Trustees    subrogated    to    rights    of 

creditor,  1112 
What  may  be,  1109 
Marshaling  assets  of  partnerships,  590 
Newspapers   in   which   notices  may   be 

pulblished,  844 
Notice  to  creditors: 

Application     for     confirmation     of 

composition,   986 
Application  for  discharge,  987 
Compromise,  987 
Dismissal  of  proceedings,  987 
Dividends,  987 
Examinations,  986 
Final  accounts,  987 
First  meeting,  publication,  988 
Meetings,  986 
Notice  by  referee,  988 
Sales,  986 

Ten  days'  notice,  985 
Notices,  publication  of,  844 
Oath : 

Referees,  897 

Who  may  administer,.  750-761 
ObtaininjT  money  or  property  upon  false 
statement  as  affecting  discharge,  694 
Offenses : 

Acting  as  referee  when  interested, 
852 
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BANKRUPTCY  —  Con^d 
Offenses  —  Cont'd 

Concealing  property,  844 

Extorting  money  or  property,  851 

False  claims,  851 

Limitation,  852 

Misappropriating  property,  844 

Punishment,  844,  852 

Purchasing  property,  852 

Receiving  property  from  bankrupt, 
851 

Refusal  to  permit  inspection  of  ac- 
counts and  papers.  852 

Secreting  or  destroying  documents, 
844 
Orders  in  bankruptcy,  form  of,  853 
Partnership : 

All  partners  not  bankrupt,  591 

Administration  of  estate.  583 

Claims  against   estates,  590 

Distribution  of  expenses,  587 

Jurisdiction  over  one  partner,  683 

Marshaling  assets,  590 

Payment  o.f  debts,  587 
.  Trustee,  duty  of,  587 
Patents,  title  in  trustee,  1168 
Pending  cases  under  state  laws,  1222 
Petition : 

Bond  of  petitioner,  565 

Consideration  by  referee,  901 

Dismissal,  745 

Hearing  on  voluntary,  746 

Notice  of  dismissal,  1003 

Publication,    734 

Return,  734 

Service,   734 

Time  to  plead,  738 

When  to  be  filed,  563 

Who  may  file  and  dismiss,  see  in- 
fra.  Filing   and   Dismissal   of 
Petition 
Petitioner,  bond,  575 
Pleading: 

Failure  to  plead,  745 

To  petition,  738 

Verification,  740 
Possession  of  property,  1147 
Powers  of  court,  see  supra,  Courts 
Preferences,  see  supra,  Act  of  Bank- 
ruptcy 

Payment  to  attorneys,  1045 

Set-ofT  of  new  credit  after  prefer- 
ence, 1044 

Voidable,  1026 

What  constitutes,  1004 
Preferred  creditors,  see  supra,  Pbeper- 

ENOES 

Claims  of,  972 
Priority   of   claims,    sec    supra,   Debts 

Which  Have  Pbioritt 
Proof  and  allowance  of  claims: 
Allowance  of  claims,  967 
Claims   by   one   estate   against  an- 
other, 982 
Claims  of  secured  creditors,  969 
Claims  secured  by  individual  under- 
taking, 978 
Duties    owing    to    United    States, 
•tate,  county,  etc.,   979 
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Proof  and  allowance  of  claims  —  Cont'd 

Filing  claims,  907 

Infants  and  insane  persons,  986 

Objections  to  claims,  971 

Of  what  to  consist,  962 

Preferred  creditors,  972 

Reconsideration  of  claims,  980 

Recovery    of    dividend    by    trustoe, 
982 

Securities  held  by  secured  creditors, 
976 

Time  for  proving  claims,  982 

When  claim  founded  upon  writing, 
966 
Property,  possession  of,  1147 
Provable  debts,  see  supra.  Debts  Which 

May  Be  Proved 
Receivers'     compensation,     see     supra. 
Compensation     of     Receivers     and 
Marshals 
Records  of  bankruptcy.  1219 
Records  of  referees,  see  infra,  REFsasB 
Referee: 

Absence,  926 

Acting  as,  when  interested,  852,  912 

Appointment,  897 

Compensation,  912 

Consideration  of  petitions,  901 

Contempts,  916 

Contempt  proceedings,  923 

Creation  of  office,  897 

Declaration  of  dividends,  910 

Disability,  926 

Disobedience  of,  916 

Districts  of,  897 

Duties,  909 

Examination  of  schedules  and  lists, 
910 

Fees  and  commission,  912 

Fees  and  commissions,  division  be- 
tween two  referees,  916 

Fees  and  commissions  when   refer- 
ence   revoked,    916 

Findings,   modification  of,  533 

Furnishing  information,  910 

Giving  notices,  910 

Jurisdiction,    898 

Making  up  records,  910 

Mileage  to  witnesses,  923 

Misbehavior  during  hearing,  921 

Kot  to  be  office  holders,  897 

Number,  898 

Oath,  897 

Oaths,  administration  of,  902 

Obtaining  papers,  912 

Performance  of  duties  of  court,  904 

Possession  and  release  of  property, 
902 

Practice  as  attorneys,  912 

Preparing  schedules  and  lists,  911 

Preservation    and    transmission    of 
records,  911 

Preservation  of  evidence,  911 

Production  of  documents.  902 

Purchase  from  estate,  912 

Qualifications  o^  897 

Records  of,  926 

Reference  to,  746 

Refusal  to  appear  before,  922 
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Beferee  —  Confd 

Refusal  to  be  examined  by,  922 
Refusal  to  take  oath,  922 
Relation  to  judges,  897 
Removal,  S97 

Residents  of  districts,  897 
Stenographers,  employment  of,  909 
Transmission  of  papers  to  clerks, 

911 
Vacancy  in  office,  926 
Withholding  documents,  922 
Reference : 

General  or  special,  758 
Power  of  judge,  757 
To  whom  made,  758 
Transfer   of   case  to   different  ref- 
erees, 758 
Refusal  to  obey  orders  as  affecting  dis- 
charge,  701 
Rules  of  supreme  court,  852 
Schedule,    see    supra,    Debts    Not  Af- 
fected BY  DiSGHABGE 
Set-off  and  counterclaims: 
Debts  not  provable,  1146 
Mutual  debts  and  credits,  1141 
Purchase    or   transfer    for   purpose 

of  set-off,  1146 
When  not  allowed,  1146 
Solvency,  defense  of,  564 
Statistics    of    bankruptcy    pBooeedings, 

1>58 
Stenographers,   employment  of,  900 
Subrogation    of    trustee    to    rights    of 

creditor,  1112 
Suits  by  and  against  bankrupts: 
Appearance  of  trustee,  630 
Prosecution  of  suit  by  trustee,.  641 
Stay  of  suits,  630 
Suit     against     trustee,     time     for 

bringing,  643 
Where  to  be  brought,  761 
Supreme  court   of  appeals,   finality   of 

judgment,  833 
Supreme   court: 

Jurisdiction,  774 
Rules  of,  852 
Territorial  courts,  jurisdiction,  774 
Time,   computation   of,    895 
Time  of  taking  effect  of  act,  1220-1222 
Title  to  property: 

Appraisal  and  sale,  1204 

Avoiding  transfers,  1212 

Composition    set   aside,    1212 

Copyrights,  1168 

Documents,   1167 

Insurance  policy,  1196 

Jurisdiction,  1216 

Patents,  1168 

Powers,   1 169 

Property  fraudulently  transferred, 

1169 
Property    which   mi^ht   have    been 
transferred  or  levied  upon,  1171 
Recovery  of  property,  1212 
Reinvestment  of   title,   1219 
Rights  of  action,  1202 
Trade-marks,    1168 
Trustee's  title,  1150 
Trade-marks,  title  in  trustee,  1168 
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Transfer,  date  of  recording,  564 
Transfer  of  cases,  895 
Trial: 

Attendance  of  jury,  749 

Certifying  case  to  other  court,  749 

Jury  trial,  741,  748 

Laws    as   to   jury   trials,   applica- 
tion, 749 

Waiver  of  jury,  478 
Trustees: 

Accounts  and  papers,  963 

Appointment,  926 

Appointment  and  removal,  538 

Bond  of,  see  supra,  Bond  op  Rbf- 

EBEES    AND    TRUSTIgaES 

Compensation,  see  supra,  Cokisn- 

SATioN  OF  Trustees 
Concurrence  of  two  out  of  three, 

947 
Corporations,   933 
Corporations  and  individuals,  931 
Creation  of  office,  897 
Death  or  removal,  933 
Defense  of  suits  against  bankrupt, 

640 
Duties   of,   see   supra,   Duties   of 

Trustees 
Objections  to  discharge,  702 
Powers  ol  bankVupt,  1169 
Prosecution   of  suits  of   bankrupt, 

641 
Subrogation  to  rights  of  creditor, 

1112 
Subrogation     to     rights     of     lien- 
holder,  1114 
Suits  by,  761 
Suits    by    or    against,    time    for 

bringing,  643 
Title  to  property,  1150 
Unclaimed  dividends: 

Distribution  after  one  year^  1109 
Payment  into  court,  1109 
Verification  of  pleading,  740 
Voluntary  bankrupts,  568 
When  act  takes  effect,  1220-1222 
When  person  deemed  insolvent,  511 
Witnesses: 

Compulsory  attendance  of,  761 
Examination  of,  902 
Mileage,  923 
Wife  of  bankrupt,  756 
Words  and  phrases: 
Adjudication,  509 
Appellate  courts,  510 
Bankrupt,  510 
Bankruptcy,  510 
Clerk,  510 

Commencement  of  proceedings,  610 
Conceal,  515 
Corporations,  510 
Court,  510 

Courts  of  bankruptcy,  510 
Creditor,  510 
Date  of  bankruptey,  610 
Debt,  510 
Discharge,  511 
Document,  611 
Holiday,  511 
Judge,  514 
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BANKRUPTCY  —  Cont'd 
Words  and  phra^^^  —  Cont'd 
Oath,  514 
Officer,  514 
Person  against  whom  petition  has 

been  filed,  509 
Persons,  514 
Petition,    514 
Referees.  514 
Secured  creditor,  516 
States,  515 

Time  of  bankruptcy,  610 
Transfer,   515 
Trustees,  515 
Wage  earner,  516 
When  person  deemed  insolvent,  611 
Words  importing  masculine  gender,  616 

t'-K     J)    I    <' 
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BANKRUPTCT  —  Cont'd 

Words  importing  plural  numlier,  ^16 
Words  importing  singular  number,  516 

BIGAMY,    POLYGAMY,    AND    UNLAW- 
FUL INTERCOURSE 

Anmesty  for  past  ofTcnses,  1224 
Attachment  of  witnesses,  1225 
Bigamists  disqualified   as  voters,    1225 
Bigamist     ineligible    to    appointments, 

1225 
Issue  of  Mormon  marriages  legitimated. 

1225 
Prosecution    for    offenses    alreadv    com- 
mitted, 1224 
Testimony  of  husband  or  wife,  1226 
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